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Indian Law Reports, Allahabad Series. 
Allahabad Law Journal. 

All India Reporter, 1929 Allahabad. 
All India Criminal Reporter. 

Indian Law Reports, Bombay Series. 
Bombay Law Reporter. 

All India Reporter, 1929 Bombay. 
Burma Law Times. 

Burma Law Journal. 

Indian Law Reports, Calcutta Series. 
Calcutta Law Journal. 

Criminal Cases. 

Criminal Law Journal. 

Calcutta Weekly Notes. 

All India Reporter, 1929 Calcutta. 
Law Reports, Indian Appeals. 

Indian Cases. 

Indian Law Reports, Lahore Series.' 
All India Reporter, 1929 Lahore. 
Lahore Law Journal. , 

Law Reporter (Allahabad). 

Law Reporter, Allahabad, Civil. 

Law Reporter, Allahabad, Criminal. 
Lower Burma Rulings. : . 

Madras Law Weekly. • 

Indian Law Reports, Lucknow Series. 
Indian Law Reports, Madras Series. 
Madras Law Journal. 

Madras Law Times. 

Madras Weekly Notes. 

All India Reporter, 1929 Madras. 
Mysore Law Journal. 

Nagpur Law Journal. 

Nagpur Law Reports. 

All India Reporter, 1929 Nagpur. 

Oudh Cases. 

All India Reporter, 1929 Oudh. 

Oudh Law Journal. 

Oudh Weekly Notes. 

Punjab Record. . 

Punjab- Law Reporter. 

Punjab Weekly Reporter. 

Indian Law Repdrts, Patna Series. 
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p . i i c. c. 

V l'.R. 1929 P. or 1929 Pat. 

A.I R. 1929 P C. or 1929 P.C. • 

Pat L. J. 

Pat.L R. 

Pat L T. 

R. or Rang. 

A.I.R. 1929 R. or 1929 Rang. 

R.D. 

S L.R. 

A.I R. 1929 S. or 1929 Sind 

U.P.L R. 

U.B.R. 


Patna Supplement to C. W. Notes. 

All India Reporter, 1929 Patna. 

All India Reporter, Privy Council Sec- 

tion. 

Patna Law Journal. 

Patna Law Reporter. 

Patna Law Times. . 

Indian Law Reports, Rangoon Series. 

All India Reporter, 1929 Rangoon. 

Revenue Decisions. 

Sind Law Reporter. 

All India Reporter, 1929 Sind. 
United Provinces Law Reporter. 
Upper Burma Rulings. 


Appl. 

Appr. 

Comm. 

Cons. 

Cr. 

Dist. 

Disc. 

Diss. 

Doubt. 


Other Abbreviations. 


. . Applied. 

Expl. 

. . Approved. 

Foil. 

Commented. 

F.B. 

. . Considered. 

PC. 

Criminal. 

Ref. 

. . Distinguished. 

Rel. 

. . Discussed. 

Rev. 

. . Dissented from. 

S.B. 

.. Doubted. 



Explained. 

Followed. 

Full Bench. 
Privy Council. 
Referred. 
Relied. 
Revenue. 
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See (1) Landlord and Tenant—Rent. 

(2) Transfer of Property act, S. 108. 

'f Suit— See C. P. CODE, S. 92 AND O. 22. 

Of Wrong— See TORTS. 

ABDUCTION-** Penal Code, Ss. 363-366,, 
367-369. 

ABETMENT— See Penal Code, Ss. 109 and 114. 
ABETTOR—** penal Code, Ss. 34,109 and 114. 


ERS. 


S. 13. 



ABKARI. 

See Bombay Abkari act. Madras Abkari Act 

absconding. 

Code ,?™* 1 TRIAL & Cria " Nal procedure 

fs B 87,Sm 0FFENDER - fe <*. P. CODE, 

ABSE NCE—.?,, c - L. CODE, O. 17, Rr. 2, 3. 
sion Adverse Possession-^,, ADVERSE POSSES- 
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abwab. 

SlU . (1) I>. T. ACT, Ss. 74 AND 75. 

“ ( 2 ) Landlord and Tenant. u 

(31 M \d. EST. Land act, Ss. 3, (n) 14.> and \ 

144. 11 

(4) words and Phrases. ° 

ACCELERATION OF ESTATE —See HINDU Law 
—WIDOW. p 

ACCEPTANCE. c 

See (i) Contract. f 

(2) Contract act. S. 3. a 

accepting instrument not duly a 

STAMPED —See STAMP ACT (II OF 1899), S. 62. ] 

ACCEPTOR —See BILLS OF EXCHANGE HUNDI. ! 

ACCESSION —See ALLUVION AND DlLUVION. 
ACCIDENT —See RAILWAYS ACT, CH. VIII. ‘ 

ACCOMMODATION. 

See (1) BILLS OF EXCHANGE —HUNDI. 

(2) NEGOTIABLE INSTRUMENTS ACT. 

accomplice. 

See v 1) CR. P. CODE, S. 337. 

(2) Evidence. 

(3) EVIDENCE ACT, Ss. Ill (/'). Illus. (b) 
and 133. 

ACCORD AND SATISFACTION. 

See CONTRACT ACT, S. 62. 

ACCOUNTS. 

See (1) Co-SHARER. 

(2) COURT-FEES ACT. 

(3) Contract Act, Ss. 213, 253 and 258. 

(4) EVIDENCE ACT, SS. 34, 114 ETC. 

(5) JURISDICTION. 

-Falsification of Accounts—*?^ Penal Code, 

S. 465. 

-Limitation —See LIMITATION ACT, ARTS. 85, 

88 AND 89. 

-Mortgagor and Mortgagee. 

See (1) C. P. CODE, O. 34, Rr. 2—8. 

(2) T. P. ACT, SS. 72 and 76. 

-Mutual, open and current. See Lim. ACT, 

ART. 85. 

-Principal and Agent. 

See (l) Contract act, S. 213. 

(2) LIM. ACT, ARTS. 89 AND 90. 

-Suit for Small Cause —See Prov. Small C. 

C. ACT, SCH. II, ARTS. 30 AND 31. 

-Trustee. 

See (1) C. P. CODE, S. 92. 

(2) Trusts Act, Ss. 55—69. 

- Cause of action—Continuous dealings—Part 

cannot be time-barred. 

Where a tradesman has a bill against a party for any 
amount in which the items are so connected together 
that it appears that the dealing is not intended to termi¬ 
nate with one contract, but to be continuous, so that one 
item, if not paid, shall be united with another and form 
one continuous demand, the whole together forms but 
one cause of action and cannot be divided. If all the 
items form but one cause of action, it is idle to suggest 
that a part of it can be barred by limitation, and that 
the rest may not be so barred. (Mulla, J.) NAJAN 
AHMED v. SALEMAHOMED PEER MAHOMED. 

24 Bom. L. R. 998 = 77 I. C. 943 = 

A. I. R. 1923 Bom. 113. 

- —Cause of action—Items of contract comprising the 

account intended to be continuous—One contract cannot 
be picked out and sued on—Such intention must be 
mutual. 


ACCOUNTS. 

If the items in the account are so connected 
that it appears the dealing is not intended o terminate 
with one contract, but to be continuous, so> tha°n it 
if not paid, shall be united with another and foim one 
continuous demand, the whole together forms but one 

cause of action and cannot be divided. 

It is a question of fact whether the intention of both 

parties is^hat there should be one account between them 
of all the dealings. Keeping of such an account by one 
party is not sufficient, if the other party is not made to 
'to the fact that there is to be only one cause of 

action between them on the account. {Atmp, A. J. L.) 

FIRM OF LILARAM v. FlRM lUJSAINBHO^ 

15 S. L. R. 207 = 67 I. C. 44 = A. I. R- 1922 Sind 16. 

- Continuous— Running accounts— Separate orders 

—Separate bills—Plaintiff treating sub, e<t-matter of 
bills as creating separate causes of act ten—A o continu- 

Where*' separate and distinct orders were given for 
the items comprised in certain bills and the bills were 
submitted separately and the plaintiff referred in the 
olaint to the causes of action which arose on the various 


plaint to the causes ot action — .... ■■■- 

dates, clearly treating the subject-matter ol the bills as 
giving rise to different causes of action, held, that 
there was no continuous account. (Puck/and, J.) 

MAURICE MAVAHAS :. W.MORLEV. 

29 C. W. N. 496= 87 I. C. 508 — 

A. I.R. 1925 Cal. 937(939). 

_ Jurisdiction—\ ’ cnuc-Suit for accounts — 

Forum of appeal from preliminary decree hew deter- 

suit for accounts, the determination of the 
forum of appeal from the preliminary decree depends 

upon the valuation of the suit for purposes of jurisdic¬ 
tion, and the fact that the amount ultimately to be found 
may or may not exceed the valuation cannot disturb the 
course of appeal. (Shadi Lai , C.J.. and Abd,ul 
/ ) HARI CHAND v. MADAN Lal. 31 P.B.R. Wb- 
J A. I. R. 1930 Lah. 832 (5). 

- Liability-Back accounting. 

It is a general principle that back accounting will not 
be decreed except on proof of dishonesty and malvers¬ 
ation. (Wallace and Thiruvenkatachariar , //.) 

Kelu Achan v. Sivarama Pattaf. 

113 I. C. 635 = A. I. R. 1928 Mad. 879 (887). 

- Liabilit)—Defendant firm being owned by one of 

the plaintiffs who was partner of plaintiff firm pre¬ 
cludes suit by plaintiffs for account. 

Where the plaintiff firm which consisted of three 
partners sued the defendant firm which was owned by 
one of the partners and the defendant firm subsequently 
brought a suit for dissolution and taking accounts of 
the plaintiff’s firm, held, that the first suit for accounts 
was not maintainable and that all matters should be 
decided in the second suit for dissolution of partner¬ 
ship. (Shah and Crump , //.) KRISHNA ANNAPPA 

v. Ganpat. 25 Bom. L. R. 1307= 87 I. C. 289 = 

A. I. R. 1924 Bom. 263. 

- Liability—Liability of defendants should be as¬ 
certained—Court can vary mode of taking. 

In all cases in which accounts are directed to be taken 
it is desirable that before ordering an account to be 
taken the question of principle involving the measure of 
liability of the defendant should always be decided. It 
is always permissible to the Court to vary or modify the 
directions already given if it should be satisfied that 
some mistake had been made. (Dawson Miller , C. J . 
and Foster , J.) HARIHAR PRASAD SINGH V . KESHO 

Prasad Singh, 711. 0,911= 

A. I. R. 1924 Pat. 176. 
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accounts. 

-r - Liability Suit for claim to a statement of ac¬ 
count can be granted only 70 hen the relationship between 
the parties makes it necessary in order to entitle claim- i 
ant to assert his legal rights. 

The right to claim a statement of account can only 
be claimed when looking to the relationship between the 
parties. It is the only relief which will make the claimant 
to assert his legal rights satisfactorily, such right being 
an unusual form of relief. (Moti Sagar , /.) GHULAM 

Quatab-ud-din Khan v. Mian Faiz Baksh. 

78 I. C. 959 = A. I. R. 1925 Lah. 100 


-Liability—Vouchers must be produced to prove 
details of expenditure—If any party objects to a voucher 
the affidavit or oral evidence of person who received the 
money is required , and in its absence , proof of his sig¬ 
nature to the voucher must be given. 

The account is vouched by the production of the pro¬ 
per vouchers such as receipts. The vouchers will be 
admitted as evidence of the payment of the sums there¬ 
in specified and credit given to the accounting party in 
the account, unless, the other side shows some reason¬ 
able ground for impeaching the vouchers; but if any 
party objects, the affidavit or oral evidence of the person 
who received the money is required, and if this cannot 
be had, then proof must be given of his signature to the 
voucher. (Mookerjee and Chotzner , //.) HajI 

Teller Rahman v. Golam Gone. 40 c. L. J. 28 = 

82 I. C. 419 = A. I. R. 1924 Cal. 1063. 


ACCOUNTS. 

is not entitled to the benefit of Article 85 of Schedule I 
to the Limitation Act. An account current is an open 
01 tunning account between two or more parties, or an 
account which contains items between the parties from 
which the balance due to one of them is, or can be as¬ 
certained, from which it follows that such an account 
comes under the term of open account in so far as it is 
running, unsettled or unclosed. Mutual accounts are 
such as consist of reciprocity of dealings between the 
parties, and do not embrace, those having items on one 
side only, though made up of debits and credits The 
test of mutuality is that the dealings between the parties 
should be such that the balance is sometimes in favour 
of the other. An account which consists of entries of 
pawnents made by one party in reduction of a debt to 
another and of payments made by the latter on behalf of 
the former, is not a mutual account. (Coutts and /loss, 

Gopal Rai V. IIarchand Ram anant Ram. 

3 Pat. L. T.492 = 66 I. C. 30 = 
A. I. R. 1922 Pat. 364. 


-Limitation. 


Balance of account is not recoverable unless it is 
within limitation or there is a fresh cause of action. 
(Dalai, J. C.) MENDI LaL v. Ram CHANDER. 

86 I.C. 330 = A. I. R. 1925 Oudh 632 (2). 


Limitation Khatas — Several Khatas between 

the same parties—Accounts in all of them taken in 1913 

—Suit on accounts \within time from that date is not 
barred. 

However many accounts may be opened regarding 
transactions between two parties they must be treated as 
one account for the purposes of limitation. Where 
three Khatas (accounts) were operated upon up till 1908 
and the business transactions between the parties con¬ 
tinued after 1908, and were recorded in the remaining 
two Khatas and accounts were taken in 1913, the total 
effect was that what was due to the plaintiffs was the 
balance on the five accounts. (MacIced, C. J. and 
Shah, J.) NARAYAN LaXMAN AGHARKAR v. 
Chapsi Dosa. 46 Bom. 419 = 23 Bom. L.R. 1186 = 

64 I. C. 1002 = A. I. R. 1922 Bom. 168. 


.... 'V///W, open and current accounts — Test—Mere 
shifting of accounts from one side to the ether is not 
enough to constitute mutual obligations. 

In older that an account may be mutual, there must 
be transactions on each side creating independent oblig¬ 
ations on the other and not merely transactions which 
create obligations on the one side those on the other be¬ 
ing merely complete or partial discharges of such oblig¬ 
ations. A mere shifting of the account from one side 
to the other is not enough to constitute mutual oblig¬ 
ations : 6 Mad. H. C. R 142 Foil. (Odgers, / ) 

Gomnda Nadan v. Ramaswami Chettiar. 

1925 M. W. N. 927=23 M. U. W. 573 = 
92 I. C. 106 = A. I. R. 1926 Mad. 224. 


Suit for—Before passing final decree Courtis 
bound to go into accounts and fix definitely amount pay¬ 
able by one party to the other. } 

Before passing a final decree in a suit for accounts the 
Court is bound to go into accounts and fix definitely the 
amount which is payable by one party to the other ; the 

Court cannot leave the examination of accounts to a 

™ d ff e T , a decree for rendi tion of accounts 
a b nJ h ]t defe, ! d ? n , t ' vlthout deciding what deductions, if 
mVJuJ l6d t0 make< ( Ff0rde and Tekchiand, //.) 

Harry Percival Robson administrator 
General Punjab. 30 P. L. E. 503 = 

A. I. R. 1929 Lah. 753. 


- Mutual, open and current — Account may be 

mutual though balance is always one way provided 

parties contemplated balance might shift to other side at 
times. 

Where practically the only credits to a party were his 
wages for eighteen years and there was never once a 
balance in his favour : Held , that the parties never 
contemplated that the balance might shift to the other 
side. (Baker, J.C. and Hallifax, A.J.C.) Chitnavis 
p. NaTHU SaO. 20 N. L. R. 106 = 7 N. L. J. 170 = 

79 I. C. 1002 = A. I. R. 1925 Nag. 2 (a). 

Mutual^, open and current-Limitation Act (1908), 
Sch. I, Art. 85 — Accounts — Mutuality—No independent 
obligations on both sides—Account is not a mutual one 

Open and current account defined — Accounts. 

Where an account does not indicate transactions cre¬ 
ating independent obligations on both sides but there is 
sometimes a credit in favour of the defendant and that 
only for a few days. Held, the account is not a mutual 
account, and in a suit on such an account the plaintiff 


Suit for—Decree may be in defendant's favour. 

. In a . Su ; t for accounts a decree can, if necessary, be 
given in favour of the defendant on payment of the 
necessary Court-fees. 7 A.L.J. 543, Foil. 3 (Danil and 
Nea.e, J J f) RAM CHARAN v. BaLaJI 

.t 46 / 1 ]* 8 , 58 ^ 1 - 880 = 22 A L. J. 783 = 

5 L. R. A. Civ. 563 = A. I. R. 1924 All. 854 (2). 

ZIZfl ■ f . or - E ™“t°rs of will appointed for 
hunited period must account for money received after 
period is over — Executor. 

If executors appointed for a limited period receive 

any money belonging to the estate after that period is 

over, they must account for such money also in a suit for 

accounts They cannot say that they are not liable 

because they had ceased to be executors. (Rankin C T 

and B. B Chose, /.) KANTI CHANDRA TaRafdar{' 
Radha Raman Sarkar. ^ a r 

34 C. W. N. 275 = A. I. R. 1930 Cal. 461. 

; Suit for—Against executors—No relief <n»crL* 
against one executor Other executors not taking ot fe 
tiaii 111 written statement or in argument can,ft be 
allowed to raise objection at later stage. * 
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accounts. 

t mf for Accounts against executors the plaintiff it 
" ''I k .n rHief agai ,f s t one of then, on the ground 
r, Z^ T h h-UaUen no part *££%£?£ 

« nSiS the^vvrU tenxt atement or 
at the time of the framing of the issues or during “ re “ 
ment that he was a necessary party to any 
account that might 1* passed. An order for rendering 

rcounts was made against the otheis. 

‘ that although prima face all the surviving exe¬ 

cutors should be made parties to a suit for accounts and 
the order for accounts ought pnma fane' to >e made 
against them all yet in the circumstances of the case l 
ofher executor could not I* allowed at a later stage to msi-1 
on the executor omitted being joined in the order. .(Kan- 
Z>. C. J. and B. B. Ghost, J.) . KANTI CHANDRA 

Tarafdar radha Raman Sarkar. 

34 C. W. N. 275 = A. I. R. 1930 Cal. 461. 

_ Suit for—Against joint executors plaintiff ha s 

option to implead representatives of executors who hare 

dl \n a suit for accounts against executors of a will it is 
optional on the part of the plaintiff to implead the 
representatives of the executors who have died. ( Rankin, 
C L and B. B. Ghosc, J.) KANTI CHANDRA TARAF- 
])\r v. radha Raman Sarkar. 34 C. W. N. 275 

A. I. R. 1930 Cal. 461. 

•Suit for—Held not maintainable. 


ACCOUNTS. 

account is barred a suit for a partial account cannot be 
allowed merely on the ground that defendant could 
claim that a general account should be taken becau 
would not be fair to drive him to taking an account 
which the law thinks cannot be properly taken owing to 
the lapse of time. The rule leaves it to the Court to 
determine under what circumstances it would be equita¬ 
ble to order a partial account having regard to the 
rights of the parties. Ordinarily when one partner seeks 
to make another liable for one single item due to the 
firm, it would not be equitable to decree such a claim, 
when the defendant partner is not allowed to claim other 

items, which may be due by the pla.nt.ff to the firm 

45 M. 378. 16 L. W. 200 P. C. and 32 M. 76 Foil. 

(Phillips and Venkatasubba Kao, JJ.) SUBRAMANIAM 
C HETTY r. LAKSHMANAN CHETTY. i = 76 ^ a ^ 

18 M. L. W. 613 = A. I. R 1924 Mad. 161. 

_ s ,. it for— Primarily it is the duty of defendant 

t„ produce accounts-/f he fails plaintiff should prove 

InTsuit for accounts it is primarily the duty of the 
defendant to render accounts. When he fails to do so, it 
is for the plaintiff to endeavour to prove what was due to 
him so far as he could. (JaUal and Daltpsin^, JJ.) 

Ramji LAE, B0,ah KAL. l , t££r- 

A. I. R. 1927 Lah. 782. 


Where in a suit for accounts the finding was that the 
defendant had constantly rendered accounts to the 
plaintiff which had been accepted by him ; there was no 
allegation of fraud and the plaintiff was not able to 
produce accounts and documents in respect of the tran¬ 
sactions, which should be in his possession. 

Held , that the defendant could not, under the circum¬ 
stances’ be called upon to render accounts, and the suit 
should be dismissed. (ShadHal and IVilberforee , JJ.) 
MOHANLAL v. N. W. RV. CO-OPERATIVE STORES 
ASSOCIATION, LTD. LAHORE. 79 I. C. ZIS 

A. I. R. 1921 J. 14 (2) = 5 Lah. L. J. 19. 


- Suit for—Jurisdiction of Referee on Original 

Side of Madras High Court. _ 

In a suit for accounts on the Original .Side, the (Jmcial 
Referee has jurisdiction to enquire and report as to the 
quality of goods contracted and despatched and as to 
whether certain title-deeds were deposited by plaintiff 
with defendant for safe custody or as security. (Krish- 
nan and Venkatasubba Rao, JJ.) C. KANNI CHET 11 r. 

K. RAJU CHETTI. 95 C -43 0 = 

A. I. R. 1926 Mad. 879. 

•Suit for—Papers necessary for preparing ac- 

• . I a 1 • i .* /I* J .. .J J. J a. . . 7 Cnl7 If/)/ /7 f f f . 


count with plaintiff ami not produced—Suit not main 
tai liable. 

Where after the Naib of a Zemindar was removed 
from his office the Zemindar sued him for rendition of 
accounts for a certain period and it was proved that the 
papers necessary for furnishing the account were with 
the plaintiff and the latter would not produce the same, 
the suit was held as not maintainable. (Richardson and 
Shamsul Hilda y JJ.) JATINDRA NATH DUTTA v. 

Suresh Chandra Roy. 59 I. 0.181 = 

24 C. W. N. 922. 

•Suit for partial account does not lie where suit 


- Suit on—Dealings for many years—Acknowledg¬ 
ment by defendant of the liability , but failure to pay— 
Suit for recovery of the same is maintainable. 

Where a suit was brought on the strength of many 
years* dealings between the plaintiff and the defendant s 
deceased husband and on an acknowledgment of the 
debt by the defendant as representative of -her deceased 
husband and the plaintiff produced his accounts in 
support of his prayer 

Held, that the suit was not based merely upon the 
acknowledgment of debt by defendant and \'as there- 
fore maintainable 119 P. R. 1908, Dist. (7> ^sstjnoi, 
J.) GANPAT RA1 v. NIHAL DEVI. 89 I. C. 366- 

A. I. R. 1926 Lah. 160 

- Trustee—Two kinds of accounts can he claimed 

against trustee. 

There are two forms of account which can be claimed 
by a cestui que trust against the trustee. One is an 
account of all such of the moneys or funds comprised in 
the tiust deed or from time to time subject to the trusts 
thereof, as have been possessed or received by the 
trustee or by any person bv his order or for his use. The 
other is an account, in addition to the former account, 
of the moneys or funds comprised in the trust deed or 
from time to time subject to the trusts thereof, which 
might without the wilful neglect or default of the trustee, 
have been so possessed or received. 1 M. & G. 43a (n). 
Ref. and 4 Drewry 253 Ref. (Mockerice and Rankin, 
//.) (Raja) PEARY MOHAN Mookerjf.e v. Mano- 
H \R Mookkrjee. 38 C.L.J. 255=27 C.W.N. 989 = 

74 I. C. 373 = A. I. R. 1924 Cal. 160. 


'or whole account is barred . 

A suit to recover plaintiff’s father’s share of debt due 
3 his firm by another firm in which one partner of the 
reditor firm is also a partner, where accounts are not 
sttled, is an action for partial account. Such a suit will 
o doubt lie in certain cases, but when a suit for an 


ACCOUNTS SETTLED —Commissi on Agency for 
supplying goods—Payment under each separate transac¬ 
tion was held to constitute settled account. 

Respondents were appellants’ agents for each indent 
placed with them and they could at any moment discon¬ 
tinue the agency as regards any goods not already under 
order. 

Held , that the payment of each pro-note was an 
indication of a settled account with * regard to the par¬ 
ticular transaction represented by it. (Young and Carr 
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accounts settled. 

//.) a. Rahim v. h. v. low and Co. 

3 Rang. 1 = 89 1. C. 598 = 
A. I. R. 1925 Rang. 210. 

Settled Delendant accepting settlement of 
mutual accounts as correct—Plaintiff has a cause of 
action and need not prove that balance is correct. 

Where there is settlement of mutual account and the 
defendant accepts the result as correct and promises to 
pa), the plaintiff has a good cause of action against him 
It is not even necessary for the plaintiff to prove that 
the balance found is correct, provided it is accepted as 
correct by the defendant : 43 Cal. 733 ; 32 Bom. 353 and 
16 Mad. 339, Rel. on. 1 L. B. R. 190, D ist. (Barley. 
/.) Maung Chit u v. Maung Pya. 6 Rang. 538= | 

117 I. C. 572 = A. I. R. 1928 Rang. 304. 

— Settled—Defendant signing accounts when sub¬ 
mitted Interest charged at various periods at compound 
rates Every occasion when accounts were settled further 
advances obtained—Agreement to pay compound interest 
held proved—Interest. 

The course of dealing between the parties continued 
for about 14 years. The accounts were periodically sub¬ 
mitted to the defendant and when submitted the defen¬ 
dant signed them and the accounts showed in detail the 
advances made, the interest charged and the periods at 
which the rests were made and no objection was made 
at any time during the period of 14 years. An allega¬ 
tion was also made in the plaint that the plaintiffs’ 
practice was to charge interest with annual rests. There 
was also an allegation that the defendant was informed 
of the claim to interest and also compound interest and 
that he accepted the claim. 

Heldy there was good consideration for the above 
mentioned agreement as further advances were obtained 
on every occasion by the defendant, and that an agree- 
n ' ent by *b e defendant to pay the compound interest 
charged in the account which were submitted to 
and accepted by him was proved. (Sir Lancelot San¬ 
derson.) Hiralal Sahu v. Lachhmi Prasad 
Nakain Singh. 1929 A. L. J. 787 = 

33C.W.N. 921 = 117 I.C. 496 = 31 Bom. L.R. 905 = 

50 C.L.J. 183 = 30 M.L.W. 615 = 
1929 M.W.N. 770 = 11 P.L.T. 21 = 

^ A. I. R. 1929 P. C. 176 = 57 M.L.J. 319. 

-- Settled—Opening of, not allowed in absence of 

fraud etc . 

If the settlement of account is made and agreed to, it 
cannot be re-opened in the absence of an allegation of 
fraud, coercion and so on. (Baguley , /.) MAUNG CHIT 

U V. Maung Pya. 6 Rang. 538= 117 I.C. 572 = 

A.I.R. 1928 Rang. 304. 

“ -Settled Overcharge paid consciously cannot be 

objected to subsequently. 

■ A principal who, with his eyes open, pays an over¬ 
charge cannot be heard to object later after accounts 
have been settled. (Young and Carr , //.) A. Rahim 

H. V. Low and CO. 3 Rang. 1 = 89 I.C. 598 = 

A.I.R. 1925 Rang. 210. 

—Settled—Party to settlement of, can prove mistake 
—Evidence Act , .S’. 115. 

A person is always entitled to prove if he can, that 
there was a mistake in the accounts and that he signed 
them as correct by mistake. (Batten, J. C.) Seth 

Bhojraj v. Panda Shankernath. 71 I.C. 45 = 

A. I. R. 1922 Nag. 265. 

* Settled — Re-opening of—Accounts settled can be 

re-opened where there is mutual mistake or fraud. 

Where owing to retirement of some partners a trading 
partnership was dissolved and on accounts being taken, 


ACCOUNTS SETTLED. 

part of the retiring partner’s share of profits was carried 
over by the other partners to a new account. 

Held', that the action of the other partners was either 
due to mutual mistake or a fraud but that in either case 
the retiring partners were entitled to have the mistake 
or fraud rectified. 

Held further—that as the whole account was not 
impugned it was sufficient to give the retiring partners 
leave to surcharge and falsify. (Young, J.) O.ABDOOLA 

r. I. a. Mahomed. 75 j. c. 171 = 

A. I. R. 1925 Rang. 99. 

-- Settled — Re-opening of—Fraud must be alleged 

and proved. 

Where accounts are impeached on the ground of 
fraud, two or three instances of particular items, which 
can be taken as false and fraudulent, must be brought to 
the notice of the Court before it can be called upon to 
order the accounts to be re-opened from the first. But 
before the defendant could ask the Court to re-open the 
account, he is bound to allege fraud. (Macleod, C. J. 
and Coyajee, J.) SaNKALCHAND VlTHAL v. CHIMAN- 
LAL MaGhanlal Shah. 70 I.C. 839 = 

A. I. R. 1923 B. 16(1). 

Set11ed — Re-opening of—Fraud — Error. 

Accounts settled between parties may be re-opened 
on the ground of substantial error or fraud. If the 
errors are sufficient in number and importance whether 
caused by fraud or mistake or where the parties occupy 
a fiduciary relation e.g. trustee agent, guardian, etc., it 
is easier to re-open the account. (Mcars , C. J. and 
Banner;i, J.) BHAGWAN BaKSH SlNGH ?•. JOSHE 
Damodar ji. 42 A. 230 = 59 I. C. 20 = 18 A.L.J. 100. 

-- Settled—Re-opening—Parties in fiduciary rela¬ 
tion -Re-opening can be ordered for errors less serious 
than in other cases. 

In a case of principal and agent or persons standing 
in a fiduciary relation, the number of errors to justify 
the Court in opening the account altogether has to be 
less considerable than where the parties stand in no 
such relation. (Young and Carr, JJ.) A. RAHIM v. 
H. V. LOW and CO. 3 Rang. 1 = 

89 I. C. 598 = A. I. R. 1925 Rang. 210. 

*. Settled—Single fraudulent error — Rc-openino- 
must be ordered , 

Where a single fraudulent error is discovered in settled 
accounts the proper order to make is for the re-opening 
of the whole account. But the onus of proving the fraud 
is on the party setting up. L. R. 9 Ch. D. 529 and 
L. R. 9 Ch. D. 547, Foil. (Youngand Carr , JJ.) A. 
Rahim v. H. V. low and Co. 3 Rang. 1 = 

89 I.C. 598 = A. I. R. 1925 Rang. 210. 

Settled—Single important error—Leave to sur¬ 
charge and falsify must be given. 

Where there is a single important error, though it 
may not be fraudulent and though it may not justify 
the ordering of the re-opening of the accounts, leave 
must be given to surcharge and falsify. Gething v 
Keighley, p. 550, 1829 Taml. 199, and 1 D. and Warr! 
557, Ref. (Young and Carr, JJ.) A Rahim v. H. V. 
LOW AND CO. 3 Rang. 1 = 891. C. 598 = 

A. I. R. 1925 Rang. 210. 

Settled—Taken in presence of representatives of 

parties will not be lightly re-opened. 

An account once taken in the presence of the parties ^ 
interested and acquiesced in by them will not be lightly 
re-opened. (Mookerji and Panton, JJ.) P u U N 

Bihari v, Mahendra Chandra. 34 C.L.J. 405 = 

67 I.C. 10 = A. I. R. 1921 C. 722. 
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AC ,'jCTION. 

.-.,(11 AM.UVION AND nn.UVION ; 

‘ " (2) BENGAL AM.UVION AND Dll UM ( N KF. ■ 

I. \riON ( XI OF 1825.) 


(3) Hindu Law. 

(4) landlord and tenant. 

(5) land Tenures. 

(h) T. P. ACT. SS. 63, 72 AND lON. 


ACCRUAL—Of Cause of action. 

See (l) C. P Code, o. 2, R. 2. 

(2) LIMITATION. 

ACCUMULATION— AVv T. P. ACT, S. 18. 

ACCUSED —See CRIMINAL TRIAL—CR. P- CODE 

SS. 256, 342, ETC. 

-Personal Attendance. 

See CR. p. CODE, s. 205. 


ACCUSED PERSON—Examination of See CR. P- | 

CODE. S. 342. 

ACKNOWLEDGMENT. 

See (1) ACCOUNTS. _ | 

(2) CONTRACT ACT. S. 25. 

(3) LIMITATION ACT, S. 19. 

(4) Mahomedan Law—legitimacy. j 

(5) Stamp act. Art. 1. 


ACQUIESCENCE. 

See also (1) EJECTMENT. 

(2) Evidence Act, S. lb. 

(3) Landlord and Tenant. 

- It must he with k nosol edge of a person s rights 

Other party's bona fkles— In absence of either , doctrine 
does not apply—It must amount to fraud to deprive a 
person of his rights. 

Acquiescence implies that the person "’ho is said to 
have acquiesced did so with knowledge of his rights and 
the other person acted in the bona fide belief that he "as 
acting within his rights. The absence of either of these 
elements makes the doctrine inapplicable. I he acquies¬ 
cence, which will deprive a man of his legal rights, must 
amount to fraud. ( Baza , /.) SUCH11 v. MOHAMMAD 

Habib Ullah. 99 199 = 

A. I. R. 1927 Oudh 89. 


- Acquiescence and laches—Acquiescence relates to 

inaction during performance of act ; laches ref ers to 
delay after the act—Acquiescence is equivalent to conduct 
amounting to cither release or estoppel—Laches to bar a 
claim must amount to waiver , abandonment or acquies¬ 
cence. 

The word “acquiescence” is used in two senses some¬ 
times it is used to denote conduct which is evidence of 
an intention, by the party conducting himself, to abandon 
an equitable right ; sometimes to denote conduct from 
which another party would be justified in Inferring such 
an intention, i.e., it is sometimes employed as equivalent 
to conduct which amounts to a release and sometimes as 
equivalent to conduct which creates an estoppel or con¬ 
stitutes a promise, for which the acts of the defendant 
supply a consideration. Acquiescence, properly speaking, 
relates to inaction during the performance of an act, 
laches relates to the delay after the act is done ... So 
to fix acquiescence upon a party it should unequivocally 
appear that he knew the facts upon which the supposed 
acquiescence is founded, and to which it refers. Laches 
to bar the plaintiff’s right must amount to waiver, ab¬ 
andonment, or acquiescence and to raise a presumption 
of any of these ; the evidence of conduct must be plain 
and unambiguous : 29 Bom. 234 and 33 Cai. 633, Ref. 

Two circumstances always important in such cases are 
the length of the delay and the nature of the acts done 


ACQUIESCENCE. 

during the interval, which might affect either party and 
cause the balance of justice or injustice in taking the one 
course or the other, so far as relates to the K 
22 \V. R. 492 Ref. ( Kinkhede , Og. A. J. C.) 

LAL V. BALKISAN. _ 95 C * 636 “ 






_ lcquiescence by occupancy tenant in illegal trans¬ 
fer does not affect his heir to get rights after his death. 

II an occupancy tenant transferred his holding to D. 
On IPs death P brought a suit for possession against D 
P contended that the deed of transfer executed by H 
was sale-deed and as such the sale was void, while D 
said that it was a perpetual lease and also put up plea of 
adverse possession, namely that P had not proved pos¬ 
session within 12 years. 

Held. P had no right until the death of H and as soon 
as II died P took every course to assert his right. P 
was not bound by the acquiescence of H for periodI of 
twelve years in his own illegal transfer. A. I. R. 192b 
Oudh 472 ; A. I. R. 1922 Oudh 81 : A.I. R- 1921 Oudh 
240; A. I. R. 1922 Oudh 42, Rel. on. (/ ullan, J.) 
Gopal Sahu v. Nand Kumar Singh. 

7 O. W. N. 438 = 123 I. C. 53 = 1" 


- application of acquiescence as bar to exercise of 

mail's legal rights— Principle guiding Court enunciated. 

The acquiescence which will deprive a man of his legal 
rights must amount to fraud. A man is not to be de¬ 
prived of his legal rights unless he has acted in such a 
way as would make it fraudulent for him to set up those 
rights. The elements or requisites necessary to constitute 
fraud of that description are, in the first place that the 
plaintiff must have made a mistake as to his legal rights. 
Secondly, the plaintiff must have expended some money 
or must have done some act (not necessarily on the 
defendant’s land) on the faith of his mistaken belief. 
Thirdly, the defendant, the possessor of the legal right 
must know of the existence of his own right which is 
inconsistent with the right claimed by the plaintiff. If 
he does not know of it he is in the same position as the 
plaintiff, and the doctrine of acquiescence is founded 
upon conduct with a knowledge of your legal rights. 
Fourthly, the defendant, the possessor of the legal right 
must know of the plaintiff’s mistaken belief of his rights. 
If he does not, there is nothing which calls upon him to 
assert his own rights. Lastly, the defendant, the pos¬ 
sessor of the legal right must have encouraged the plain¬ 
tiff in his expenditure of money or in the other acts 
which he has done either directly or by abstaining from 
asserting his legal right. Where all these elements exist, 
there is fraud of such a nature as will, entitle the Court 
to restrain the possessor of the legal right from exercis¬ 
ing it, but nothing short of this will do. II til mot t v. 
Barber. (1880) 15 Ch. L. 96, Rel. on. (Stuart, and 
Baza, J.) B. KANHAIYA LaL v. SYED HAMID ALL 

122 I. C. 774 = 7 O. W. N. 271 =14 R. D. 119 = 

A. I. R. 1930 Oudh 235. 


- By agent binds principal. 

A holder of an agricultural holding sold his house. 
The purchaser proceeded to errect a substantial pucca 
house. During this period the karinda of the zemindar 
did not make any objection to the transfer or the erec¬ 
tion of the house. The circumstances indicated that the 
karinda must have had knowledge of the purchase and 
construction of the house. 

Held, that the action of the karinda did amount to 
acquiescence on the part of the zemindar. 27 All. 338, 
Foil. (Bennet, J.) DAN KUNWAR RAMESWaR. 

112 I. 0. 609 (All.). 
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acquiescence. 


ted. 


•Defence of acquiescence explained and e 


Hune/a- 


BeDre any one can acquiesce in another’s act he must 
know what that act is. No one can acquiesce in a fraud 
till he knows that there has been a fraud or in a viola¬ 
tion of his right till he knows that his rights have been 
violated and in what way. Persons cannot be said to 
acquiesce in the claims of others unless they are fully 
cognisant of their right to dispute them. But it is not 
necessary that the plaintiff should have known the exact 
relief to which he was entitled; it is enough that he knew 
the facts constituting his title to relief. The ground for 
admitting the defence of acquiescence or laches accord¬ 
ing to the doctrine of the English Courts of Equity is 
that a plaintiff in equity is bound to prosecute his claim 
without undue delay. Where however there is, as in 
India, a statutory time limit to all conceivable kinds of 
action, the plaintiff is entitled to the full statutory period 
before his claim becomes unenforceable. Besides, even 
if in such cases the defence of laches were admissible the 
defendants would have to show that they had suffered a 
change of position by reason of the plaintiff’s laches in 
which it would not be reasonable to allow him to assert 
his right. 21 All. 496, (P. C.), Ref. {Coutts-T rotter, 
C. /.and Pandalai, J.) S. L. RaMASNVAMY v. PALANI- 
APPA - 122 I. C. 37 = 30 M. L. W. 898 = 

A. I. R. 1930 Mad. 364. 

- Delay—Evidence Act, S. 115. 

A mere delay in filing a suit does not per se constitute 
acquiescence. 1 All. 82, Foil. ( Findlay , /. C.) 
NARAYAN i \ LAXMAN RAO. 105 I. C. 286 = 

A. I. R. 1927 Nag. 400. 

- Delay—Whether amounts to. 

Merc delay in suing does not amount to a proof of 
acquiescence. {Chevis, J .) KEHR SINGH ASA 
SINGH. 60 I. C. 519 = 3 U. P. L. R. (Lah.) 24. 

Essentials—IP here defendants do not make mis- 
Jake as to their legal rights there is no acquiescence. 

In case of acquiescence the onus is on the defendants 
to show (1) that they made a mistake as to their legal 
rights, (2) that they had expended money on the 
faith of that belief, (3) that the plaintiff knew of the 
existence of his own right which was inconsistent 
with the rights claimed by the defendants. (4) that the 
plaintiff knew of the defendants’ mistaken belief in his 
rights and (5) that the plaintiff must have encouraged 
the defendants in their expenditure of money directly or 
by abstaining from asserting his legal right. Where 
therefore the necessary elements are lacking and there is 
no evidence that the defendants made a mistake as to 
their legal rights, there can be no acquiescence : Will- 
m °tt v. Barber, (1800) 15 Ch. D. 96 and A. I. R. 1926 
All. 324, Ref. {Young, J.) KaZIM HUSAIN ?, RaM 
bARUP - A. I. R. 1929 All. 877. 


Evidence Act—Acquiescence to be successfully 
pleaded, must amount to fraud. 

. The acquiescence which will deprive a man of his legal 
fights must amount to fraud. A man is not to be depri¬ 
ved of his legal rights unless he has acted in such a way 
as would make it fraudulent for him to set up those 
rights : IVillmott v. Barber, (1880) L. R. 16 Ch. D. 96 
and A. I. R. 1926 All. 324, Foil. 

The mere fact the plaintiff raised no objection when 
the building was constructed by the defendant and that 
there was long delay on her part in enforcing her rights, 
if any, in respect of the land in dispute, is not sufficient 
to establish acquiescence when the defendant has never 
alleged that he had acted in the bona fide belief that he 
was acting within his rights: A. I: R. 1925 Oudh 258, 
Dist. {Raza, /.) MUSTAFA HUSAIN v. MT. SaIDUL 


I ACQUIESCENCE. 

NlSAN. 99 I. C. 255 = 3 O. W. N. (Sup.) 282 = 

A. I. R. 1927 Oudh 66. 

|- Extinction of right. 

If a man has been neglectful of his rights in certain 
i cases that does not mean that he should be compelled 
; to forego his remaining property. {Mukerji, /.) AL 

' Husain v. Syed Mazahir Husain. 79 I. C. 134= 
5 L. R. A. Rev. 115 = A.I. R. 1924 All. 477. 

I 

- Landlord and tenant—Parole agreement of per¬ 
manent lease in 1913— No formal lease executed — Land¬ 
lord giving possession of land in accordance with agree¬ 
ment—Tenant on faith of oral agreement erecting per¬ 
manent structures on land—Landlord knowing erection 
of structures but not objecting to them — Di 1918 land¬ 
lord giving notice of refusal to perform his contract 
and suing in 1923 for ejectment — Landlord's a11caving 
to erect permanent structures on land would be such 
acquiescence as would disentitle him from asking for 
ejectment. 

In 1913 the landlord contracted to grant a permanent 
lease in respect of certain land. No formal lease was 
executed under the terms of S. 107, T. P. Act. Pursuant 
to the contract the tenant obtained possession of the 
land and erected permanent and costly structures thereon. 
The landlord was aware of the erection of those struc¬ 
tures and must have realized that the tenant would not 
have constructed such a building unless he was assured 
of the possession of a permanent right in the land. In 
December 1918 the landlord gave notice to the tenant 
of his refusal to specifically perform the contract. The 
landlord in 1923 brought a suit for ejectment against 
the defendant. 

Held : that the landlord having allowed the tenant to 
erect structures on his land would not be allowed to 
eject the tenant as he acquiesced in tenant’s conduct ; 
Ramsden v. Dyson, (1866) 1 H. L. 129 and Gregory v. 
Mighell, (1881) 18 Ves 328, Foil ; 21 All. 496 (P. C.), 
Dist. 28, Cal. 693 (P. C.) and A. I. R. 1925 P. C. 146, 
Rel. on. {Mukerji and Graham, //,). G. II. C. A RIFF 
r. JADUNATH Majumdar. 55 Cal. 1090 = 

33 C. W.N. 333 = 112.1. C. 865 = A. I. R. 1929 

Cal. 101. 

Mere fact that party sees building being built is 
not sufficient—Other party must be encouraged to build. 

The mere fact that plaintiffs living in the neighbour¬ 
hood of a factory must have seen it being built by the 
defendant is not sufficient to establish the plea of acquies¬ 
cence where there is nothing in the evidence indicating 
that the plaintiffs encouraged the defendants to build. 
{Fforde and Johnstone, JJ.) BANARSI DAS v. SlTAL 
SINGH . 1211. C. 295 = 31 P. L. R. 33 = 

A. I. R. 1930 Lah. 392. 

- Mortgagor and Mortgagee—Mortgagee in posses¬ 
sion building on Mortgagor's land— Mortgagor can sue 
for detnolition of structure. 

The principle of acquiescence does not apply to the 
case of a mortgagee building on the mortgaged premises 
and the mortgagor can ask for demolition of such build¬ 
ing even after 12 years. Under the Transfer of Property 
Act, S..76 it is the duty of the mortgagee when he takes 
possession of the mortgaged property to manage it as a 
person of ordinary prudence would manage if it were his 
own. This implies that a duty is cast on him to see 
that the property is not lost by any encroachment. Fur¬ 
ther the same rule lays down that the mortgagee in 
possession is not to commit an act which is destructive 
or permanently injurious to the property. The mortgagee 
is therefore bound to protect the plaintiffs’ rights. 
Moreover so long as the mortgagee is in possession it 
cannot be expected that the mortgagors would be going 
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acquiescence. 

about inspecting the land mortgaged in ^*at 

; b - n ;f .jaomoh A n 

vyr. /.) 1 J'j rj 15 = 6 L. K A. Civ. 252= 

Ah.k. 87 A. I.E. 1925 All. 576. 


Person said to acquiesce must be azoarc of th 


ACT OF STATE. 

ing so as to deprive the owner of his strict rights i 
20 Bom. 298 and 28 Bom. 298, Appi. (Broadway* /.) 

Karim Buksh v. md. Shafi. iTqiL 

A. I. R. 1926 Lah. 354- 

Trespasser building on site of another in spite of 


owner s protesting—Owner suing for possession after 
■ -, t , ... - . .. , two years—He has not acquiesced and is entitled to pos¬ 

tal ter he acquiesced in and of the effect of su> i acquits , xe$$ - m — je v id c)ic c Act . S. 115, 

The mere fact that more than two years were allowed 


Per Das , J .—The doctrine of recognition is merely the j — ‘^1^'the site to lapse after the building had 
application of the rules of acquiescence or waiver, pie- j ^ by a trespasser on the former’s site before 

venting a p utt who has acquiesced in a state of things & ^ {ot ssion of the site was instituted does not 
from turning round and alleging a different state ^ | estaUish acquie scence, especially when a protest has 

originally been made by him before the building was 
begun. The owner is entitled to possession, and not 


irom luumig ..^ • 

things. It is established that parties cannot be said to, 

acquiesce in the claims of others unless they aie full) 


i. and <>i ific v/i i- # 

cognition like waiver, must be an intentional act with 

knowledge. 34 Cal. 902, foil. whonu 

(.Dawson Miller, C. Das and Ada mi, //•) BHONU 

T\i. Chowdhury w. A. Vincent. 

3 Pat. L. T. 653 = 65 I. C. 882- 

A.I.R. 1922 Pat. 619. 

'Plaintiff's connivance at defendant's building in 


plaintiff's land—Defendants having bona fide belief 
that they possess good title to the property Plaintiffs 
bringing a declaratory suit—Plaintiff 's claim cannot be 
decreed on ground of acquiescence—Evidence Act . . 115. 

Where the defendants built on the plaintiff’s land on 
the bona fide belief that they had a good title to the 
property, the large investment they made being evidence 
of their bona fide belief and where the plaintiffs never 
objected to the infringement upon his right though they 
knew of the mistaken belief of the defendants and thus 
encouraged the defendants in theii building. 


Act, Art . 85. . 

Words or conduct may amount to acquiescence as to 
the correctness of an account and may even operate as a 
settlement : 7 Bom. L. K. 151, Foil. (• Madgavkar , /.) 
Premji Virji r. Edward Euas Sassoon 

29 B. L.R. 375 = 1021 C. 225- 
A. I. R. 1927 Bom. 225. 

ACQUIRED PROPERTY — See Hindu Law- 
Joint family, 

ACQUISITION — See Hindu Law—JOINT FAMILY* 
--By Government. See LAND ACQUISITION 

•Of easement. See EASEMENTS ACT, SS. 4/ 


A err. 


AND 15. 

ACQUITTAL — See (1) Cr. P. CODE, SS. 403. 41/ 
and 439. 

(2) Criminal trial. 

LOUragCU llic UClcnuaiuo m k ‘ lv ' • -h* i v x 

Held : that when the plaintiff brought a declaratory, j ACT— Done in Official Capacity— 5V<- TORT. 

. i % 1 _ . 1 &L ^ L!.»! C-C i' l\Ai rr A n _ i _ _ 


suit, it could not be decreed, the plaintiffs being estop¬ 
ped by the doctrine of aquiescence: WillmotJ v. Barber, 
(1880) 15 Ch. D. 96 and A. I. R 1927 Oudh 66, 
Rel. on. ( Shrivastava , /.) IMAMI z". IBRAHIM. 

A. I. R. 1929 Oudh 292. 

Plaintiff conniving at defendant's building in 


■Of Bankruptcy —oee INSOLVENCY 
Of God 


plaintifTs land cannot pray for demolition of the struc¬ 
ture—Evidence Act , S. 115. . 

If a stranger builds upon the land of A, supposing it 
to be his own and A remains wilfully passive, equity 
will not allow him to profit by the mistake. If a person 


See (1) Carriers. 

(2) Carriers act. 

(3) RAILWAYS ACT, ETC. 

(4) TORT. 

ACT OF INSOLVENCY — See INSOLVENCY ACT. 
ACT OF STATE — See also C. P. CODE, S. 9. 

British Protectorate—Native subjects in—Rights 


..wv .. ,-, - . ' of—Cr cram controlling its foreign relations— Protec 

having a right and seeing another person .about to com- j tora t c State is semi-sovereign. 


mit or in the course of committing an act, infringing 
upon that right, stands by in such a manner as really to 
induce the person who commits the act and who might 
otherwise have abstained from it, to believe that he as¬ 
sents to its being committed, he cannot afterwards be 
heard to complain of the act. (IVtazir Hasan, A. J. C .) 

rafiq Hussein v. Bhaya Bishnath Prasad. 

28 O. C. 114 = 841. C. 511 = 110. L. J.677 = 

A. I. R. 1925 Oudh 258. 

Stranger deliberately building on another's land 


—Owner is entitled to recover except under special cir¬ 
cumstances amounting to his acquiescence—Mere delay 
in bringing suit is not sufficient to deprive him of his 
right. 

If a stranger guilds deliberately on the land of ano¬ 
ther, the owner is entitled to recover the land, unless 
there are special circumstances amounting to a standing 
by, so as to induce the l>elief that, the owner intended to 
forego his right or to an acquiescence in his building on 
the land. Mere delay in bringing a suit is not in itself 
sufficient to create an equity in favour of the person build- 




in the general cases of a British Protectorate al¬ 
though the protected country is not a British Dominion 
its foreign relations are under the exclusive control of 
the Crown so that its Government cannot hold direct 
communication with any other foreign power, nor a 
foreign power with its Government. 

The protected State becomes only semi-sovereign for 
the protector may have to interfere at least to a limited 
extent with its administration in order to fulfil the obli¬ 
gations which International Law imposes on him to pro¬ 
tect within the subjects of foreign powers. A restricted 
form of extra-territorial sovereignty may have its exer¬ 
cise called for, really in involving division of sovereign¬ 
ty in the hands of protector and protected. But beyond 
this, it may happen that the protecting power thinks it¬ 
self called on to interfere to an extent which may 
render it difficult to draw the line between a protectorate 
and a possession. In South Africa the extension ot 
British Jurisdiction by order in Council has at times 
been carried very far. Such extension may be referred to 
an exercise of power by an act of State unchallengeable 


17 

act of state. 

in any British Court, or it may be attributed to sta- 

SyK!” th f Foreign Jurisdiction Act, 

1890. ) SOBHUZA II r.. MlLl.ER. 

30 C. W. N. 961 = 99 1. C. 265 = 
A. I. E. 1926 P. C. 131 
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Jurisdiction — Civil Courts can declare only 

rights recognised after an Act of State hut not even 

rights agreed up between High Contractus g Parties— 

Documents granted by former sovereign are useful for 

succeeding Government (but not for the Civil Court's for 

determining what rights may be admitted- Act of 
State. ' 

When a territory is acquired by a sovereign state for 
the first time that is an Act of State. It matters not 
now the acquisition has been brought about. It may be 
by conquest; ,t may be by cession following on treaty • 
it may be by occupation of territory hitherto unoccupied 
by a recognised ruler. In all cases the result is the same. 
Any inhabitant of the territory can only make good in 
the municipal courts established by the new sovereign 
such rights as that sovereign has, through his office®, 
recognised. Such rights as he had under the rule o 
predecessors avail him nothing. Nay, more, even if in 
a treaty of cession it is stipulated that certain inhabi¬ 
tants should enjoy certain rights that does not give a 

ltle to these inhabitants to enforce these stipulations in 
■the municipal courts. The right to enforce remains only 

42 I.A 229 S Foli 0ntraCt,nfi Parties - 7 M.I.A. 471and 

Where Scindia of Gwalior ceded certain districts in 
exchange for other districts to the British Government 
and both parties agreed to maintain intact rights of 

private subjects, on suit by certain persons for a declara- 
tion that they were Talukdars, 

Held , the whoie object of enquiry is to see whether 
after cession, the British Government has conferred 
°r acknowledged as existing the proprietary right 
which the piamnffs claimed. The view ol the 'officials 
ot the Government as to documents would influence 
them to make up their minds as to what title should 
be given or recognised, but even then it is 
what they did after investigation, not what they 
thought at investigation, that is matter of moment • 
a mere general statement that existing rights would be 
upheld could never prevail against exact determinations. 
Any statement in general terms that rights will be res¬ 
pected must necessarily mean as these rights are on in¬ 
vestigation determined by the Government officials. To 
suppose that by such general statements in a proclama¬ 
tion the Government renounced their right to acknow¬ 
ledge what they thought right and conferred on a muni¬ 
cipal court the rights to adjudicate as upon rights which 
existed before cession, is to misapprehend the law as 
above set forth. {Lord Du/iedin.) NayaK. Vaje- 

singji v. Secretary of State. 48 Bom. 613 = 

51 I.A. 357=82 I C. 779 = 1924 M.W.N. 694 = 

22 A. L. J. 951 = 5 L. R. PC. 199 = 

26 Bom. L. B. 1143 = 40 C. L. J. 473= 

29 C. W. N. 317 = 21 M.L.W. 28 = 

A. I. R. 1924 P.C. 216 = 47 M.L.J. 574. 


ACTS—Imperial. 

■ng substantive titles already existing. Questions of 
difficulty may arise in individual instances as to the 
effect in law of the terms of particular documents. But 
when the broad question is raised as to what is meant 
by the provisions in the Public Lands Ordinance of 1903, 
that where the lands to be taken are the property of a 
native community the Head Chief may sell and convey 
it, the answer must be that he is to convey a full native 
title of usufruct, and that adequate compensation for 
what is so conveyed must be awarded for distribution 
among the members of the community entitled for 
apportionment as the native council of the district, with 
the sanction of the Governor, may determine. The chief 
is only the agent through whom the transaction is to take 
place and he is to be dealt with as representing, not onlv 
his own, but the other interests affected. 

The title of the land occupied by a native community 
is prima facie based, noton such individual ownership 
as English Law has made familiar, but on a communal 
usufructuary occupation, which may be so complete as to 
ieduce any radical right in the Sovereign to one which 
only extends to comparatively limited rights of adminis¬ 
trative interference. There is no evidence that this kind 
of usufructuary title of the communitv was disturbed in 
law, either when the Benin Kings conquered Lagos oc 
7’’ e , n ‘he Cession to the British Crown took place in 
1801. {J iscount Haldane?) AMODU TijANI r\ SECRE¬ 
TARY for Southern provinces, Nigeria. 

A. I. R. 1921 P. C. 212. 

ACTION— For Damages—^* Damages. 

-Form of. 

See (1) C. P. Code. 

(2) Pleadings. 

(3) Practice. 

•Framed in Tort. 


Sec (l) c. p. code. 

(2) pleadings. 

(3) Practice. 

(4) Tort. 

-On Contract— Contract. 


'^ an ^ tenure—Communal ownership—Incidents 

°\ Effect of British occupation is not to destroy private 

rights—Public Lands Ordinance of 1903 of Southern 
Nigeria. 

, A mere change in sovereignty is not to be presumed 
^ meant to disturb rights of private owners and the 
general terms of cession are prima facie to be construed 
accordingly. The introduction of the system of Crown 
grants, which was made subsequently, must be regarded 
as having been brought about mainly, if not exclusively, 
for conveyancing purposes, and not with a view to alter- 

D. D.—VOL. I—2 


actionable claim. 

See{ l) Assignment. 

(2) Negotiable Instruments act 

(3) Promissory note. 

(4) T. P. ACT, Ss. 3, 6 (<0, 130 to 137. 

ACTIONABLE WRONG — See Tort. 

actio personalis, etc. 

See (1) C. P'. CODE, O. 22, R. 1. 

(2) Maxims. 

(3) Probate and Administration Act. 

^TAT^l'ES° nStrUCti0n INTERPRETATION OF 

ACTS—Imperial. 

32 OF 1839— Interest Act. 

18 OF 1850—Judicial Officers Protection 

ACT. 

1 ? ISAB,LIT1ES Removal act. 
id of 1855—Fatal Accidents act. 

9 OF 1856—Bills of Lading act. 

s Sr ;ss=K”i™r 

13 OF 1859—Workmen’s Breach of Contract 

ACT. 

f * ££ ~ S0CIETIES ’ Registration act. 

45 OF 1860— Penal Code. 

5 OF 1861—police Act. 

5 OF 186 3—Public Conveyances act. 

"rv^ EL1G10us Endowments Act. 

3 OF 1864—Foreigners act. 
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1930. 


ACTS—Imperial. 


o qy 1865—Carriers act. 
of 1865—sue 'cession act. 

of 1865_r arm intestate Succession aci. 

l\ of 1866— Native Converts Marriage dis- 

sol.r I ION ACT. 

o nr i fifi7_prill |C CiAMBMNG ACT. 

25 OF 1867-PRESS AND '<FG.STRAT.ON OK 
HOOKS ACT. 

4 OF 1869—DIVORCE ACT. 

7 OF 1870—COURT FEES ACT. 

21 OF 1870—Hindu Wills act. 
l OF 1871 —Cattle Irlspass aci. 

23 OF 1871—Pensions act. 

1 OF 1872—Evidence act. 

3 OF 1872—Special Marriage aci. 

™ -d dr ,n. 

AGE ACT. 

10 OF 1873-OATHS ACT. , XCT 

2 OF 1874— ADMINISTRATOR-GENERALS AC . 

3 OF 1874—VATAN ACT. 

9 OF 1875—MAJORITY ACT. 

l OF 1877 —Specific relief act. 

1 OF 1878—OPIUM ACT. 

7 OF 1878—Forest act. 

8 OF 1878-Sea CUSTOMS ACT. 

11 OF 1878—Arms act. 

8 OF 1879—Legal practitioners act. 

14 OF 1879—Hackney Carriages aci. 

21 OF 1879—EXTRADITION ACT. 

5 OF 1881—PROBATE AND ADMINISTRATE * 

15 OF 1881—Factories Act. 

26 OF 1881—Negotiable Instruments aci. 

2 OF 1882—Trusts act. 

4 OF 1882—T. P. act. 

5 OF 1882—Easements act. 

6 OF 1882-C0MPANIF.S ACT. Courts 

10 OF 1882—PRESIDENCY SMALL CAUSE COURT 

ACT. 

12 OF 1882—Salt act. 

20 OF 1882—Paper currency Act. 

12 OF 1884—AGRICULTURIST LOANS ACT. 

2 OF 1886—INCOME-TAX ACT. 

7 OF 1887-suits Valuation act. 

9 OF 1887—PROVINCIAL SMALL CAUSE COUK1S 
ACT. 

7 OF 1889—Succession Certificate act. 

6 OF 1890—Charitable Endowments act. 

8 OF 1890—Guardian and Wards act. 

9 OF 1890—Railways Act. 

11 OF 1890—prevention ok Cruelty to ani¬ 
mals act. 

4 OF 1893—Partition Act. 

1 OF 1894—LAND ACQUISITION ACT. 

8 OF 1894—Tariff act. 

9 OF 1894—prisons act. 

15 OF 1895—Crown Grants Act. 

2 OF 1896—COTTON DUTIES ACT. 

12 OF 1896—Excise Act. 

4 OF 1897—Provident Funds act. 

8 OF 1897—Reformatory Schools Act. 

10 OF 1897—General Clauses act. 

5 OF 1898—Code of Criminal procedure. 

6 OF 1898—post Office act. 

2 OF 1899—Stamp act. 

9 OF 1899—arbitration act. 

2 OF 1902—Cantonments house accommoda¬ 
tion act. 

7 OF 1908—Works of Defence act. 

15 OF 1903—Extradition act. 


ACTS—Imperial. 

l OF 1904 —poisons act. . societies 

10 OF 1904—CO-OPERATIVE CREDH 

3 OF 1907—PROVINCIAL INSOLVENCY ACI. 

5 OF 1908-CODE OK Civil. '’KOCEDUHE. 

6 OF 1908—Explosive Subsi ances a 

9 OF 1908-LIMITATION ACT. AC t. 

14 OF 1908—Criminal Law amd 

15 OF 1908—PORTS ACT. 

16 OF 1908-registration_AC I. VENCV 

3 OF 1909—PRESIDENCY TONY NS 

ACT. 

4 OF 1909— Whipping act. 

1 OF 1910—press act. 

9 OF 1910-Electricity act. 

2 OF 1911— Patent and designs act. 

5 OF 1911—Criminal Tribes act. 

10 OF 1911—prevention of Seditious A 
INGS ACT. 

12 OF 1911—Factories act. 

2 OF 1912— CO-OPERATIVE SOCIETIES ACT. 

4 OF 1912— LUNACY ACT. , ACT 

3 OF 1913-AUMINISTRATOR-GENERAU act. 

6 OF 1913—Mussalman w AQF VaLIDA 
ACT. 

7 OF 1913—COMPANIES ACT. 

3 OF 1914— COPYRIGHT ACT. 

8 OF 1914—motor Vehicles act. 

4 OF 1915- DEFENCE OF INDIA ACT. 

7OF 1916—Medical degrees act. 

7 OF 1918—INCOME-TAX ACT. 

9 OF 1918—INDIAN SOLDIERS’ LITIGATI 
q OF 1918— SOLDIERS ACT. 

10 OF 1918— Usurious loans act. 

10 OF 1919-excess profits duty ACT. 

c OF 1920 _PROVINCIAL INSOLVENCY ACT. 

14 OF 1920-Charitable and religious 

i trusts act. 

“„°f J*> » 

18 OF 1921—Maintenance orders Enforce¬ 
ments act. 

11 OF 1922— INCOME-TAX ACT. _ 

5 22 OF 1922—POLICE INCITEMENT TO DlbAF 

8 OF 1923- WORKMEN’S COMPENSATION ACT. 

10 OF 1923—Paper currency act. 

of 1923_Official Secrets act. 

23 of 1923 —legal practitioners (Womens) 

act. 

42 OF 1923— MUSSALMAN WaKF ACT. * 

13 OF 1924 — Specified Instruments (ctamp) 
*\CT. 

iq of 1925—provident funds act. 

23 OF 1925—LEGISLATIVE MEMBERS EXEMPTION 
ACT. 

39 OF 1925—SUCCESSION ACT. 

11 OF 1926—PROMISSORY NOTES (STAMP) ACT. 

12 OF 1926—CONTEMPT OF COURTS ACT*. 

i c r>F 1926 —Trade Unions Act. 

21 OF 1926—LEGAL PRACTITIONERS (FEES) ACT. 

30 OF 1926—Negotiable instruments (Inte¬ 
rest) act. 

12 OF 1928—HINDI?INHERITANCE (REMOVAL OF 
A ' I 20 I OF^192 1 8—LIFE INSURANCE COMPANIES ACT. 

2 OF 1929—Hindu Law of Inheritance 

(Amendment) ACT'. 4~r 

19 OF 1929—Child Marriage Restraint act. 
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ACTS—Imperial. 

20 OF 1929—Transfer of Property ( \mend 
ment) act. v 

3 OF 1930—Sale of Goods act. 

ACTS L0cal S ee under BENGAL, BOMBAY, BURMA 1 

Calcutta, Central Provinces, Madras, Punjab 
and United Provinces. • 

ADDITIONAL DISTRICT MAGISTRATE _ See 

Cr. P. Code, Ss. 10 and 12 . 

ADDITIONAL EVIDENCE— Atv C. p Code 
0. 13, Rr. 1 and 2. 0DL ’ 

Appeal—^ C. P. Code, O. 41, r. 27. 

ADDITIONAL JUDGE —See C. P. Code, S. 24. 

ADDITION OF PARTIES. 

See (1) C. P. CODE, O. 1, R. 10. 

(2 ) Limitation act, s. 22 . 

“bomb™ nTr 0 i E “ N41, JOSTICE A0T I 

S. 8— Scope. 

A reference from an appeal is competent under S 8 
from an order passed under C. P. Code, O. 21 R 50 
<3). Bom. Civil Ref. No. 253 of 1926, Dist. {Kemp, 

Ag \ L \J' aHd Mu rphy, J.) ABADl HASSAN & SONS 
v. A. Bessee. 54 Bom. 26 = 31 Bom L. R 1302 = 

122 I. C. 851 = A. I. R. 1930 Bom. 57. 

p v S ' *~} Vheth *r revision lies from an order by ; 
d “t"**ng reference under C P. Code, S. 115. I 
ith regard to the questions arising in reference to ( 
■cases to be stated by the Resident for the decision of the 
-High Court under S. 8, Aden Courts Act (II of 1864;, . 
the Resident s Court is subordinate to the High Court, , 
and the application for revision under S. 115 would lie , 
against the order of the Resident declining to make a 
reference under that section. 34 Bom. 267, Foil.; A. I.R. t 

, 1 ?2 , - ExpL and Dist - ; 30 Bom * 246 (P.C.) a 

and 27 Bom. o75, Rel. on. (Patkar and Murphy, J /.) ^ 

Sadeck Abdulla v. Mahomed Abdulla Hasan- < 
ALLI * 115 I. C. 407=31 Bom. L. R. 225= | 

A. I. R. 1929 Bom. 190. 


ADMINISTRATION. 

regard to the administration of the estate should come 
before the Judge of first instance in the ordinary way. 
But where there is a deficiency in the order of the appel¬ 
late Court it is not unnatural to apply to the appellate 
Court to remedy the defect. {Marten, C. J. and Black - 
well, J.) LaDKAVAHOO z-.CHARANDAS CHATURBHUJ. 

20 Bom. L. R. 1082 = 104 I. C. 692 = 

A. I. R. 1927 Bom. 519. 

" Formal administration decree necessary prior to 
actual administration. 

In an administration suit the Court would usually 
insist on a formal administration decree being made 
before it proceeds in effect to administer the estate In- 
granting orders for sale and so on. ( Marten , C. J. and 
Kemp, /.) GRIMAULT & Co. r. PREMJI GOPALJI. 

32 Bom. L. R. 414= A. I. R. 1930 Bom. 336. 


ADEQUACY OF CONSIDERATION. 

See (l) Contract. 

(2) Contract Act. 

ADHLAPI TENURE— See Land Tenure. 

AD-INTERIM: INJUNCTION— See C. P. CODE 

ADJACENT LANDS— See NEIGHBOUR. 

ADJOURNMENT. 

See (1) C. P. CODE, O. 17, R. 1. 

(2) Cr. p. Code, Ss. 344 and 526. 

(3) Criminal Trial. 

(4) Practice. 

ADJUDICATION. 

See (l) Provincial Insolvency Act. 

4 ^ ® Presidency towns Insolvency acts. 
ADJUSTMENT—Decree— See C. P. Code O ?l 
R. 2, AND O. 34. 

—-Suits— 

See (1) C. P. Code, O. 23, R. 3. 

(2) Compromise — Decree— Adjustment. 

(3) Family Arrangement. 

ADMINISTRATION —See also PROBATE AND AD¬ 
MINISTRATION ACT. . 

~ Applications relating to administration should 
ordinarily lie to the trial Court. 

In the case of an ordinary administration suit, it is 
wrong to come to the appellate Court merely because at 
some phase of the case the matter has been before the 
•appellate Court. Once the matter has been decided by 
ine appellate Court then all future applications with 


Fund set apart for paying annuity becoming 
insufficient Corpus if can be sold , where annuitant 
, has a charge on the corpus. 

’ In a case where an annuity is charged on residuary- 
estate, the Court has jurisdiction to set apart a fund to 
answer the annuity, and thereupon to release the rest of 
the property and to hand it over to the legatees or next- 
of-kin. At the same time, if there is any deficiency in 
the fund, the annuitant is entitled to resort to the corpus, 
at any rate, where he has a charge on the corpus. 

I {Marten, C.J.and Blac heel l, J.) LADKAVAHOO v. 

CHARANDAS CHATURBHUJ. 29 Bom. L. R. 1082 = 

| 104 I. 0. 692 = A. I. R. 1927 Bom. 519. 

I Hindu law—Maintenance if can be claimed in 

administration suit—Arrears must be claimed in a sepa¬ 
rate suit. 

. A P^ty may apply for maintenance in the administra¬ 
tion suit itself and a separate suit is not necessary' ; but 
arrears of mainrenance must be claimed by a separate 
suit. {Rutledge, C. J. and Mya Bit, J.) C. S. M ah \ 
Sabha v. Anna Sohan Lall. 6 Bur. L. J. 105 = 
j ^ 104 I. C. 119 = A. I. R. 1927 Rang. 256. 

-- Order for, when question is determinable other¬ 
wise—Supreme Court Rules, O. 55, R. 10. 

It is not obligatory on the Court to make an order for 
administration if the question between the parties can 
be determined without such order being made. {Shalt 
Ag.C.J. and Pratt,/.) RaTANBAI RUSTUMJI r. 

COWASJI Edalji. 24 Bom.L.R. 1124 = 70 I. C. 178 = 

A.I.R. 1923 Bom. 96. 

Part of property partitioned—Suit for adminis¬ 
tration of unpartitioned portion lies. 

A division of a portion of the estate does not preclude 
any of the heirs from filing an administration suit in 
respect of the undivided portion. {Brown and Chari 
J/.) Ma Pwa Sein z'. Maung Ba Saw. 

A. I. R- 1929 Rang. 243. 

“ Powers of administrator to saddle estate with 
heavy expenses merely because he is incompetent to carrv 
out his ordinary duties. 

If a person takes out letters of administration and 
assumes to himself the responsibility of his position, the 
estate cannot be justly saddled with heavy expenses 
merely because he is incompetent to carry out the 
ordinary duties of the administrator. 

A widow took out letters of administration to her 

husband s estate and executed a document in favour of 

a person who was a friend of her family and not a 

broker authorising him to sell the property and further 

agreed to pay him brokerage as soon as the estate had 
cash in hand. dU 

Held , that the agreement was one which the adminis¬ 
tratrix was not justified in entering on behalf of the 
estate, and the estate could not be bound by it. 
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,/ ./,/ further, that as the agreement was to pay the 

I,.;,u'r..-e " hen the estate had cash in hand, there «as 

,i mi-ir intee for the payment. A. I. R. 1'2o 
,,,,,, u g mran ee t ^ Rrf . ^ 

?°, m 1 fidfrfi /■) KHOOSEIN Ban r. OFF1- 

ledge, C ./• and Jin - //, J ) j q 2 70 = 

n \I. ASSIGNKE. A J E 1930 Ran g. 13. 

•/V«A'Vy A» //r turisdiction-^ouHcan- 


77 ’y. „dm„„ strata w «* 

tLccoun, (" Mr ^ « 

fo /,» <’Wa/V«A' *»> s, “> re " ‘"‘f “ 

Us 

sas==iss: 

and realize its proper price for the ben h 
but the Court has jurisdiction to direct '* a * *££1 to 
account for the value of such property a. < f th 

his obtaining his share of the estate ,n the 
administrator. Case-law considered and ^ 

(A/aiulg A-in and Higginbotham, JJ-) MT- tSH * 

HEE f.' CULAM HUSEIN. 1 qo, T B 82. 

11 L. B. E. 188 = A. I. R 1921 B B. 8^- 

•Receiver appointed-—District Judgt candiitct 

f ‘ ... 4 A V Ml C 


,-/W of one heir to be made our to him on term . 

Pending the administration of the estate the District 

fudge has jurisdiction to direct the share of one of the 

heirs, who gives an undertaking to be responsi ) e 

share of debts to be made over to him. Such an order 

of the District Judge merely operates as an order ot ai. - 

charge of the Receiver so far as that share is concerne • 

(Co,fits and Das, JJ.) MT. DULHIN SONA KOFR v. 

Shah Mahmuddul IIaque. m ono - 

69 I. C. 684 = 4 P. L. T. 209- 

A.I. R. 1922 Pat. 685. 

•Suit before Chamber Judge—Applications re- 

■ rtf f I / /. • mi 


girding administration should be made before him. 

Where the appeal Court is not seised of the whole 
administration suit but is only seised in appeal o 
certain exceptions to the Commissioners report, and 
those only, an application regarding the interim manage¬ 
ment or the distribution of the estate should be mac e 
to the trying Court and not to the Court of appeal. A. 
T.R. 1927 Bom. 519, Appl ( Marten, C. J. and Crump, 
J.) KAI KHUSHRU 7\ NAVAJBAI. 

29 Bom. L. R. 1520 = 106 I. C. 75 = 

A. I. R. 1928 Bom. 34. 

•Suit may be filed within six months from grant 

* - • * i r _/_ 


O m i rrm y - ■ v 

of probate but good ground must be shenon therefor. 

A suit for administration can be instituted before the 
expiry of the period of six months from the grant of 
probate, otherwise an estate might be irreparably 
w asted, but there must be some good ground for bring¬ 
ing it before the period of six months. ( Woodroffe and 
Cuming, JJ.) J. N. GHOSE v. B. B. DaSI. 

70 I. C. 638 = A. I. R. 1922 Cal. 302 at 306. 

Suit for—Creditor of deceased's heir, interven- 

... . -•••«/■ 4. 


-/ I'F W* V ! 

tug — Unsuccessful claimant is not liable for costs. 

The unsuccessful claimant in an administration suit 
should not be made to pay the costs of a creditor of 
one of the heirs of the deceased who (the creditor) has 
been allowed to intervene. (English C ase-law’ referred 
to.) ( Mookerji , Ag-C.J. and Fletcher, J.) SOURENDRA 

Mohan v. Murari Lal Sinha. 48 Cal. 352= 

24 C. W. N. 888 = 69 I. C. 581 = 

A T ft 1921 Cal. 222. 


o .a xl,.- siuntirv as to assets of deceased , 

S , nf his debts and division of residue among 
payments of his a su it—Mahomed an law. 

his heirs is an adminu deceased Mahomedan* 

A ** b y. the " f property ^deceased may be 

asking that thei extent of may be realized, 
ascertained, that ns istered, that her mehar 

that his estate may’ e ■ residue divisible among his 

heirs^ma> al< be divided according, to their*ai* -der 
the law. is an adm.mstratmn sm 1?21 Bom . 424 . 

» “ad ffiXr- 

A. I. R. 1928 Mad. 760 = 55 M. L. J. 2bb, 

- Suit for—Joining party for 'watching p> oc< ed~ 

ings is a mistake— C. P. Code , 0. 1, R. 1 • , 

In an administration suit it is a mistake o 
order for a person to be a party for watching th p 
ceedings. There is neither meaning nor purpose m 
such an order. (Rankin, C. J. and B. B. Ghose ^/•> 
National Insurance Co., Ltd. *1 al 

ABRAHAM GUBBAY. iqoq n a l 477 

119 I. C. 21 = A. I.R. 1929 Cal. 4//. 

__ Suit for—Mali anteda n dying—Heir can sue for 

.id mini drat ion—Mahomcdan Law. > . . . , 

Where a Mahomedan dies, one of the heirs is entitled 

to bring a suit for accounts and administration and is 

not botfnd to sue for partition even although he knows 

exactly what the estate consists of. ( Maclcod , C.J ana 

Heath, /.) ESSUFALLY AUBHAI ia ABDEAU AU- 

i>h AI 46 Bom. 75 = 22 Bom. L. R. 

59 I. C. 396 = A. I. K. 1921 Bom. 424. 

- Suit for—Official Referee can consider accounts 

of money due to estate by agent appointca m deceased s 

administration suit, the Official Referee has 
nower to go into the accounts of losses alleged to ha e 
been caused to the estate, and money alleged to have 
been due to the estate, by an agent appointed by the 

deceased in his lifetime. 6 L. B. R. 34, ReL on_ gen 

j j t\ Fatima Bfe Bee v. M.A. uaffook. 

and I/eald, JJ.) FAHMA ^ ^ r 1930Eang> 240 . 

- Suit for—Order for costs should be so made as to 

relieve persons with unencumbered share C. P. Code , 

The correct course in administration suits, when 
orders for costs are made, is to make them in such a 
form that the person who has not encumbered his .hare 
shall be relieved as far as possible in the matter of costs 
created by the fact that another co sharer has assigned 
or encumbered his share. Greedy s Lavender , (1848) 

ABRAHAM CiUBBAV. ««-;**£« «j.%. 

_ Suit for—Property in possession of party to suit 

—Administrator can decide if it belonged to deceased. 

If in the course of an inquiry’ as to the assets belong¬ 
ing to the estate of a deceased person,, any assets in 
possession of persons who are parties to the suit are 
claimed as forming part of the assets of the estate of 
the deceased, the person, appointed by the Court as 
representing the estate of the deceased to take such steps 
as may l>e necessary for the proper administration of the 
estate, can decide whether such assets belonged to the 
deceased or not. But he cannot decide such a question 
if the persons in whose possession the properties are, are 
norfioc tf\ thp Quit. (Atarieod% C\ _/• (tftd Shah % /») 
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administration. 

MOTIBHAI SHANKARBHAJ v . NaTHUHAI NaRAY-\N 
BHAI. 45 Bom. 1053 = 23 Bern. L. R. 444 = 

62 I. C. 24 = A. I. R. 1921 Bom. 187. 

- Surety—Discharge of—Procedure. 

A surety to an administration bond cannot be dis¬ 
charged from his liability till the estate is fully adminis¬ 
tered. The proper remedy for a surety to an adminis¬ 
tration bond who wishes to be discharged would be to 
get some person entitled to a grant to apply for revo¬ 
cation. (Twomey, C.J. and Young, J.) Gany, \ v 
OMAR. 13 Bur. L. T. 111-611. c. 563 ! 

Wife appointed as administratrix and granted 
permission to make permanent leases for necessary pur¬ 
poses—Permanent lease granted by her . but for purposes 
not necessary for administration, will be deemed to be by 
her as holder of a widow's estate and if not for necessity 
reversioners can set aside—Hindu law—Alienation 

An executor or administrator does not appear to have, 
according to the law, an absolute power to dispose of 
the property of the deceased if it is not necessary for the 
purpose of administration of the estate, but a bona tide 
purchaser may be protected in certain cases where a 
transfer is not for that purpose. 

A will provided : In case it becomes necessary to 

grant any permanent leases to tenants the executors shall 
be competent to grant them under the signature of my 
wife and at the end of each year they shall submit and 
explain an account of the income and expenditure to 
her.’ The wife made certain permanent leases to have 
money which was required for purposes quite different 

from what it was the duty of the wife to perform as an 
administratrix. 

Held, that the lady was not competent to grant the 
leases as the administratrix. 

Held further , that the leases which were granted by 
the lady were granted by her in the exercise of her rrnht 
as the owner of a widow’s estate as heir of the testator 
and, as such, not being supported by legal necessity, the 
reversioners were entitled to recover possession after the 
death of the widow. English cases referred. (B. B. 
Ghose and Cammiade , //.) AN AND A BANDHU v 
Ambica CHARAN. 55 Cal. 892 = 47 C. L. J. 569 = 

107 1.0. 747 = A. I. R. 1928 Cal. 412. 

ADMINISTRATION OF ESTATE OF NATIVE 
CHRISTIANS ACT —See Native Christians 
Administration of Estates act. 


ADMINISTRATOR-GENERALS ACT (1874), 
S. 52. 

a specific order of the Court, especially as the object of 
such an action is often to hasten such administration 
and to obtain for the plaintiff that result, and in any 
case the rights of other creditors and persons interested 
in the estate should also be considered before any order 
is passed curtailing the powers of an executor or adminis¬ 
trator. (Heald and Lentaigne , //.) LEE LlM Ma 

Hook v. Saw Mah Hone. 2 Rang. 4 = 79 I.c. 729 = 

A. I. R. 1924 Rang. 221 


Tenant—Wrongful collection of rent by defen¬ 
dant—Action in tort by administrator against him lies. 

Where an administrator sued for rent collected by 
the respondents from the tenants field, that an action lay 
against the respondent in tort and was quite distinct 
from administrator’s remedy against the tenants for 
rent. ( Lentaigne and Carr, JJ.) MA Ma Gun v. 
MAUNG Bo than. 3 Bur. L. J. 25 = 

82 I. C. 352=A. I. R. 1924 Rang. 282. 
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ADMINISTRATOR — Also co-heir—Sale by, passt 
the greatest estate he could pass. 

Where an administrator in whom the whole estate is 
vested is also a co-heir and he sells certain of the pro¬ 
perties he must be taken to have sold the greatest estate 
he could and the fact that he did not describe himself, 
as administrator should make no difference. ( Robinson \ 
G.J. and MacGregor, J.) A. L. A. R. Firm v. 
MAUNG Thwe. 1 Bur. L J. 133 = 74 I.C 54 = 

A.I.R. 1923 Rang. 69. 

; Hot deprived of his power till a Receiver is 
appointed or injunction issued against him. 

■ Where a creditor or one of the next-of-kin institutes 
an administrative action against an executor administra¬ 
tor, the mere institution of the action or obtaining of a 
mere administration decree does not ordinarily deprive 
the executor or administrator of the general power to 
dispose of assets, unless and until the plaintiff has 
•obtained an order appointing a receiver of the estate or 
at least an injunction restraining the executor or 
administrator from exercising the powers vested in the 
executor or- administrator. An executor is under the 
duty to realise assets and pay the debts due by the estate, 
and it is only right that this duty to administer the 
estate should not be interfered with or stopped except by 


'Will providing for reasonable expenses of mar¬ 
riage—Spending one-third of estate is unreasonable — 
Decree against administrator as heir—Payment of 
decree must be given credit to in accounts. 

Where the administrator without the authority of the 
Court allowed one-third of the estate for the marriage.of 
a girl although the direction of the testator was that all 
marriage expenses should be paid out of the estate ; 
held, what was meant was that reasonable expenses 
should be paid; and one-third of the estate was unreason¬ 
able. Where an administrator is sued along with another 
as heir for a valid debt and payment is made by him, 
credit must be allowed for that amount in accounts of 
administration. ( Macleod, C. J. and Coyajec, J.) 
jAMASJI HORMASJI BAHADURPURWALA V. jAMSEDJI 
HORMASJI BAHADURPURWALA. 70 I. C. 754 = 

A. I. R. 1922 Bom. 341. 

ADMINISTRATOR GENERALS ACT ('ll OF 

1874) S. 52 read With S. 54 —Commission is fixed on 
value of assets as they are ultimately distributed. 

The amount which the Administrator-General is to 
receive is a percentage on the value of the assets distri¬ 
buted, provided, of course, they have before distribution 
been collected by him ; with the result that if there is a 
rise in the value of the estate since collection, he gets a 
larger amount by way of commission, and if there 
is a fall in the value of the estate his commission 
decreases proportionately. But section 54 does not 
control the fixing of the commission as between the 
Administrator-General, whether he be the same person 
throughout or not, on the one hand and the beneficiary 
who is to pay the commission on the other, and, the 
commission fixed by section 52 can only be the commis¬ 
sion upon the value of the assets as they are ultimately 
distributed and placed in the hands of the beneficiary 
or beneficiaries. ( Schwabe , C.J. and Coutts-Trotter, J.) 

The Administrator*General of Madras v 

V.V.Ramaiah. 74 I. C. 182 = 1922 M. W. N. 571 = 

16 M. L. W. 711= A. I. R. 1922 Mad. 492 = 

43 M. L. J. 347. 

S. 52 (1) —“ Assets ” include both immovable as 
well as movable property—Whether assets have been 
collected ” depends on facts of each case—'Mere 
taking letters of administration is not sufficient to get 
commission. 

Assets in S. 52 include both movable and immovable 
properties. 

# The Administrator-General does not earn a commis¬ 
sion by merely taking out letters of Administration and 

thereby getting the legal right to deal with the proper¬ 
ties, if he does not do anything more. In each case the 
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ADMINISTRATOR GENERALS ACT (1913). 

question whether assets have lieen ^olleetecl on 

has ... be de i,l*l on its own vesting the 

J;l- .r -be deceased in him, the ^en 

I..nk possession of all the properties be ongl g He 

^SSSZSSSXl* - <£. 5 

kept them in proper repair and genet a •> | d 

,. rit the shops were “ assets collected and 
t y> n rt^KAMA''cHKi-rv 

■(III OF 1913), S. 25 —High Court should not 


flaw and fact under S. 28 but only on such questions 
as advancement, management, change of investments, 

ADMIRALTY— See also SHIPPING. 

_ Prosecution under Art 12 of 1859 should be 

launched after thorough enquiry. , , , 

Circumstances attending a collision sh °“‘^ “ 
thoroughlv examined and great care should be exercised 
by authorities concerned before a prosecution in .e^ pec 
of it is launched against a pilot under Act 12 of 1»W. 

• Pn . r , n In re “ RABENFELS. t t 

/ski. 763 = 1211 0. Y; 83 VcS. 

ADMIRALTY COURT ACT (1861), Ss. 5 and 

Zb-Act of 1840, S. 6 —.Interpretation Act , 188V, 
l8 (2)— Suit in rem for necessaries supplied to ship can 
he brought in Admiralty Court within whose jurisdic¬ 
tion the ship is—Claim in rem does not lie unless sup¬ 
plier looked to the owner for payment. , . . 

Claim for necessaries can be enforced in a ( oiomal 
Court of Admiralty by a suit in rem, and such a suit 
can presumably be instituted in any Admiralty ( ouit 

within whose jurisdiction the ship happens to be at the 

time when the suit is instituted. Before there can be an 
action in rem there must be a personal liability on the 
nart of the owner. Though necessaries supplied to a 
ship are prima facie presumed to have been supplied on 
the credit of the ship, this prima facie presumption may 
be rebutted by evidence of facts going to show that the 
person who has supplied or paid for the necessaries 
looked for payment to the person at whose instance lie 

furnished the supplies or advanced monies, and not to 

the owner of the ship. The Magileff , (1921) P. 236; 
fooTg Tai v. Buchhcister. (1908) A. C. 458; The 
Heinrich Bjorn , 11 A. C. 276. Ref. {Heald and May 

0""« “ HEWA MA r^n' g B 78 = 7 & 6I°C. 458 = 

A. I. R. 1923 Rang. 163. 

ADMIRALTY JURISDICTION-^ JURISDIC¬ 
TION. 


ADVANCEMENT. 

ADMISSIBILITY. 

See (1) Evidence. 

(2) Evidence act. 

--of Unregistered Deeds— See Registration 

ACT, Ss. 49 AND 17. 

admissions. 

See (1) C. P. CODE, O. 12. 

(2) Evidence act, ss. 1/ to 30 and 11p. 

(3) LEGAL PRACTITIONER. 

ADNA AND ALA MALIK— S* CUSTOM 
PUNJAB. 

ADOPTION— See HINDU LAW—ADOPTION. 
ADULTERATION— See MUNICIPAL ACTS. 

adultery. 

See (1) DIVORCE ACT. 

(2) Hindu law. 

(3) husband and Wife. 

(4) penal Code, Ss. 49/ and 498. 

(5) restitution of conjugal Righis. . 

AD VALOREM FEE. 

See also ( 1) COURT-FEES ACT, 

(2) Trusts act, s. 82. 

ADVANCE FREIGHT — See SHIPPING. 

advancement. 

See also (1 ) BENAMI. 

(2) Trusts act, s 82. 

-Person making irrevocable gift to his son - 

^ i A 


There is no presumption of advancement. 

Where a person makes an irrevocable gift to his son 
of some property, there is in India no presumpUon ,n 
favour of an advancement to a child as there is m Eng 
land 13 M I A. 232 (P. C.) and A. I. K. 1921 P. C. 
56. Foil. (Fawcett, J.) VALLAB DaS MALJI ^ PRAN- 

■A'o presumption as to , arises in cases of transfers 

. * • f f n ... ./ / tt/r 4 It a 


in the name of wife or child—Person alleging the 

advancement must prove the contrary. 

Where a husband or father pays the money and the 
purchase is taken in the name of the wife or child, there 
is no presumption of an intended advancement unless 
there is evidence of some other and sufficient motive for 
gift or transfer. The onus therefore lies on the person 
alleging the advancement to prove that the purchase 
made was intended to be*advancement. Maeleod C.J. 
and Coyajee , /.) MABEL PANTON 7'. ADMINISTRATOR- 

GENERAL of BOMBAY. ,?3 1 x r> 11 

28 Bom. L. R. 11. 

■A r o presumption in India—Each ease should he 

a § m 


decided on its merits. 

There is no presumption in India as to the advance¬ 
ment and the"decision whether a transaction is benami 
or not has to be given according to merits in each case. 
(Misra and Shrivastava. J/.) AMEER HASAN ». MP. 

Ejaz HUSAIN. 6 O. W. N. 51 = 117 I. -0. 456! = 

A. I. R. 1929 Oudb 184. 

■Presumption as km wu itt English law applies to 

nn n A 


Anglo-Indians. . . 

The presumption of advancement as it is known in 

English Law, may arise in the case of Anglo-Indians 

where a husband transfers property in the name of his 

wife. ( Robinson , C. J. and May Oung , /.) EUGNE 

Hugh courad Lecun v. May Julia Lecun. 

2 Rang. 263 = 3 Bur. L. J. 86 = 821.0. 686- 

A. I. R. 1924 Rang. 283. 
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adverse possession. 

Acquisition of Title. 

Animus Possidendi. 

Burden of Proof. 

Co heirs. 

Community. 

Co mortgagors. 

Constructive. 

Co owners. 

Coparcener. 

Co-sharer. 

Co-tenants. 

Criminal Trial. 

Donor and Donee. 

Easement. 

Effect of. 

Ejectment. 

[See (1) Limitation Act, Arts. 142 and 144.1 

(2) Landlord and Tenant. 

(3) Possessory Title. 

Elements of. 

Essentials of. 

Evidence. 

Extent of Right. 

Fishery. 

Forest Land. 

Hereditary Office. 

Hindu family. 

Interruption of. 

Joint Property. 

Landlord and Tenant. 

Lessor and Lessee. 

License. 

Limitation. 

Limited Interest. 

Limited owner. 

Minor. 

Mortgagor and Mortgagee. 

Municipality. 

Nankar Allowance. 

Nature of. 

Neighbours. 

Permissive. 

Plea of. 

Possession. 

Presumption. 

Proof of. 

Purchaser. 

Receiver. 

Religious Endowment 
Service Tenure. 

Submerged Land. 

Tacking of. 

Trust and Trustee. 

Under-Proprietary Rights. 

Vacant Site. 

Waste Land. 

Acquisition of Title. 

-- Acquisition of title. 

The plea of limitation assumes that the title is in the 
plaintiff. A person cannot by using or working one 
portion of a coal mine acquire a right to any other ‘por¬ 
tion of it. (Das and Macpherson, JJ.) SHASHI 
BHUSAN BANERJI v. RAMJAS AGARWALA. 

831. C. 205 = 3 Pat. 85 = A. I. R. 1924 Pat. 402. 

. Acquisition of title—No title acquired by mere 
want of possession by owner—Other person must be in 
actual possession adversely for 12 years . 

The statute of limitation applies not to want of actual 
possession by the plaintiff, but to cases where he has 
been out of, and another in, possession for the prescrib¬ 
ed period. There must be both absence of possession 


ADVERSE POSSESSION—Acquisition of title. 

by the person who has the right, and actual possession 
by another, whether adverse or not, to be protected to 
bring the case within the statute. Besides adverse posses¬ 
sion must continue for at least 12 years, and that the limi 
tation does not continue to run against the rightful owner 
after an intruder has relinquished possession without 
acquiring title by prescription. Possession so abandoned 
leaves the rightful owner in the same position in all res¬ 
pects as he was before the intrusion took place. Nor 
can possession of a portion of the land in the case of an 
intruder be treated as constructive possession of the 
whole. (SAadi Lai, C. /. and Hilton , //.) MANGAL 

Singh v. Alisher. 120 I.c. 792 = 

A. I. R. 1930 Lah. 303. 


Acquisition of title—Until some on e is in adverse 

possession, plaintiff's title is not extinguished though lu¬ 
be out of possession for over 12 years—Limitation*Act. 

An owner of property does not lose his right to pro¬ 
perty merely because he happens not to be in possession 
of it for 12 years. Under S. 28 his right is only extin¬ 
guished at the determination of the period limited by the 
Act to him for instituting a suit for possession of pro¬ 
perty ; that period cannot be determined unless it has 
commenced to run, and the period will not commence to 
run until the owner is aware that some one else in pos 
session is holding adversely to himself. 45 Bom 1020 
Foil, {Raza, /.) SUKHDEO r-. Mr. RaMDULARI 

29 O. C. 131 = 13 O. L. J. 400 = 92 I. C. 825 = 

A. I. R. 1926 Oudh 313. 

- Acquisition of title— Decree for possession— 

Possession acquired without Court's intervention is still 
to be ascribed to decree. 

If a party in whose favour a decree for possession 

had been passed went into possession without interven¬ 
tion of the Court, its possession would be ascribed to 
the decree. Decree is effective qua that part of land 
over which possession has been proved. A I k> 1091 
W 470 Rel.on. Z„/, c. J and fbjf 

Quadir , /.) MT. INDAR DEVI z-. KlRPA Ram. 

31 P. L. R. 578 = A. I. R. 1930 Lah. 803. 

Acquisition of title-invalid deed of *,aut— 
Possession under. * 

Where a property is transferred by an unregistered 
nt K^ an i^ Ci the g , rantee . is Put in possession, 

although the deed cannot be put in evidence to prove the 
grant as it was compulsorily registrable, still the 
grantee, if he continues in possession for more than 
twelve years, acquires title to the land by adverse nns 
session. A. I. R. 1919 P. C. 44, Foil,; 27 Bom. 500 and 
A. I. R 1921 Mad. 337 (F.B.), Rel. on ; A. I. R 19 4 

P. C. 27, Ref. (A r iamatullah, /,) RaJai v. BehaRI 

LaL ‘ 115 1C. 141 (All.). 

- Acquisition of title—Invalid lease deed—Posse, 

ston by lessee for over 12 years—Title—Perfection of 
Where a lessee’s title began under a genuine deed of 

perpetual lease which is subsequently found to be void 

for want of registration, his title will be perfected bv 
adverse possession if he continues in possession for more 
than 12 years. {Stuart, C. J. and Raza , /.) BANK OF 

Upper India, Ltd. v. Mt. Hurnath Kunwar. 

93 I. C. 852 = A. I. R. 1926 Oudh 410. 

- Acquisition of title—Invalid title 

Possession for twelve years or any other period pres¬ 
cribed by the law on an invalid title, cannot perfect anv 
thing but that title. ( Hallifax , A. J. C .) Dina Singh 
Jamal Singh. 78 I.C. 446 = A.I.R. 1925 Nag 48 

~ Acquisition of title—Invalid title deed—Posses 
ston under. es ' 
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. f utlp , ADVERSE POSSESSION-Acquisition of title. 

ADVERSE POSSESSION cqu ' ! the suit lands fell to the share of D. In 1895, they were 

Person in potion of lands umlei invalid aee.ioJ Q sale in execution of a money-decree passed 

..if, conferring absolute rights on the donee Pgainst D, and purchased by the eighth defendant In 
,'tle ,t th • end of the statutory period. y‘"*'' as ,899 he obtained possession of the lands through the 

A’ac.y.) V'R AVAN AS" AMY 11*671 = I Court Mid in .901 surrendered them to the plaintiff, 

t L i r p \i >.\VACH1 . 192 i J 7no7^ToH ann Since then, plaintiff had been in continuous possession 

82 I. C. 67 = A. I. R. 1924 Mad. 800. of tUe , an ds until 1916 when he-was 

transition of title—Possession under invalid , wrong f u ]|y dispossessed by defendants (Nos. 2 to 7). 
Acquisition,! 7/ ^ (/ that assuming that the auction-sale was void, 

'"Phaser taking possession under an invalid sale s being in defiance of the provisions of the Khoti 
, i TS . it for more than 12 years can acquire Sett)enient Ac , plaintiff had been in possession for about 
deed and boKlin .t r though invalid, fifteen years without a title and th.s long possession was 

,itle .'»■ Srrteerm n the naturc of his possession. t0 enable him to eject the third defendant, 

can be referred to determ r aM Un.T ». | 20 I-A , 09 , Foil, (ftwrff and Coyaur, JJ.) AlMARAM 

43 Mad. 24 I t(P.< ■)■ «'■ ° 95 I C. 438= , FHILV]!ALAJI RaGHUNATH. 25 Bom. L.R. 1032 = 

BHAOWAT PR 'SHAD. A L K 1926 0udh 500 . . BH,LA 7 J 7 J. c 307 = a. I. K. 1924 Bom. 178. 

_ .Acquisition of /ill.—Possession under invalid - Acquisition of title—Purchase of land from per- 

M Even when a registered sale deed is found to be dlegal, "^e^piainUff''purchased the site in suit from a person 
the purchaser gets full title to the property P' 1 ^ j who had no right to sell ; the sale deed was not regis- 
if he is put in possession in pursuance of the regi- , bu( . ( was atteste d by a lambardar of the path to 

deed and continues to be in possession for ° ler | which the land belonged ; on other land purchased by 

.1 . in the vendor. ( J-ieala ^ plaintiff, he had constructed a house and he had 

been using the land in suit as an appurtenance to his 
house ; he enclosed it with a hedge and he had been 

using it as a carpenter’s yard. 

Held, that the plaintiff has acquired ownership by 

adverse possession. 16 Bom. 008 , Dist. {Campbell , /.) 

Isher Singh v . Wir Singh. 8L.L.J. 341 = 

27 P. L.R. 759 = 94 I. 0. 1000 = 
A. I. R. 1926 Lah. 431. 

Acquisition of title—Possession under oral gift 

• • 


d,ed and continues to F"~ he vendor . {Jw a/a 

years openly and adversely pA KUAK ... 

Prasad and Adam,, JJ .) 1 394 =, 92 1. C. 1034 = 

JANAK MISSIR. ^ l t 507 = aj k 1.925 Pat. 787. 

_ .Inquisition of title— Possession under invalid 


^possession is acquired by a person under an in¬ 
valid itle and he continues to remain in possession for 

w 12 vears although the document relating to | 
Mrtit n a bl invMid formant of registration or any ! 
. L Iround yet the possession having lasted for more 
, p vear * the title becomes an unassailable one. 

43 M«T 2M O'-C.l. ML /•>.*■ “w » W0- 

,. SA K,0o PKASAD. 13 L . 3 42 S ^I. 0. 19 - 


M 

—Adverse or permissive. 

Where donee took pjssession under an oral gift and 
remained in possession for over 12 years, held, that the 
L.J. 326 = 92 1. C. 99= donee’s possession was adverse for over the statutory 
AIR. 1926 Oudh 141. period and ripened into a good title. 43 M. 244 (P.C.), 

.Foil. (Baker, J.C.) MT. KaSTURI v. BaLIRAM. 

x ^ in att* nnn 


,Acquisition of title— Possession under an invalid 


" Where a person has been in possession of a property 

for over 12 years as legatee with an absolute estate 
under a will by a testator who had no disposing power 
over the property and no objection has been made by 
the persons entitled to the property, the person in pos¬ 
ition acquires an absolute title to the property. 
(ITnmaraZini Sastri, /.) GaNSHAMDOSS NARAYAK- 
noss " SARASNVATHI Bai. 21 M. L. W. 415 

D ■ 1925 M. w. N. 285 = 871. C. 621 = 

A.I.R. 1925 Mad. 861. 

Acquisition of title—Possession under void docu 

” U Advene possession denotes possession under a claim 

or colour of title and where a defendant entered upon 

possession by virtue of a document and continued to be 

in possession on the strength of that document even ,f 

the title as based upon the document itself was void the 

possession, nevertheless, being under a claim or colour 

* f title must be regarded as adverse. (Das and 

Adami'm BAGESWARI CHARAN a. JAGF.RNATH. 

Adam,, JJ-, g pat 549 = 145 LC . 699 = 

A. I. R. 1929 Pat. 117. 


__ Acquisition of title—Possession under -void sale. 

Plaintiff, one of two Khoti sharers in a village, 
brought a suit to recover possession of certain lands 
which formed part of an occupancy tenancy Khata. The 
lands comprised in that Khata originally belonged to 
the family of the defendants (Nos. 1 to 7). At a parti- 
tion effected in or about the year 1890, between the 
first defendant D and his three brothers, S,R and Z, 


- Acquisition of title — “Joint estate”—Possession 

of—] f adverse to—“Separate estate ”. 

Possession of a joint estate is adverse to any claim .to 
such an estate as a separate one and that possession by 
a joint family may by lapse of time become adverse to a 
separate estate. 24 Mad. 38/, Foil. ; A.I.R. 1928 Bom. 
287 ; A. I. R. 1929 Bom. 424 ; 27 Cal. 943 and 26 Bom. 
410, Dist.; A. I. R. 1922 P.C. 181, Expl. (Murphy and 
Broomfield JJ.) BABAJI DASO DKSHPANDE V. JlVAJI 

Yeshwant Deshpande. 32 Bom. L.R. 314 = 

A. I. R. 1930 Bom. 333. 

- Acquisition of title — Possession in assertion of 

ownership to half undivided share—Title can be per¬ 
fected only as regards that half. 

It is impossible to obtain by prescription anything 
more than is claimed. If a man asserts that he is the 
owner of an undivided half share in property, and holds 
possession of it for twelve years, he becomes the owner 
of that half-share only, not of the whole property. 

( Haiti fax, A.J.C.) CHUNNU v. SUBHETI. 

22 N.L.R. 181 = 98 1.0. 540 = 
A. I. R. 1927 Nag. 67. 

- Acquisition of title—After expiry of statutory 

period, true (miner's title is not trvived by his re-entry .* 
If a party who has been 12 years out of possession 
and whose suit is, therefore, barred, should again get 
into possession, he is not remitted to his old title as 
there is no remitter to a right for which the party had 
no remedy by action at all. ( IVazir Hasan, J.C . and 
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ADVERSE POSSESSION—Acquisition of title. 

Heave, A. J. C .) Mt. Mahmud-ijn-NISSa v. Syed 

ZaBID RAZA. 81 I.C. 98 = 11 O.L.J. 466 = i 

A. I. R. 1925 Oudh 20. 

- Acquisition of title—Title can be got only after 

12 years. 

No one can acquire a title by adverse possession un¬ 
less that possession has continued for 12 years An 
assertion of adverse title for 11 years is insufficient for 
the purpose. (Marttneau. /.) Ram Das v. CH-\Ndi 

69 I.C. 363 = A.I.R. 1923 Lali. 35 (2). 

-- Acquisition of title-Trespasser abandoning 

possession before statutory period is over—Rightful 
owner's title is not affected. " s i 

The rightful owner including a lessee may invoke the ' 
doctrine as to constructive possession. He may for a 
time be dispossessed ; but when the trespasser abandons 
possession before the statutory period is over the right 
ful owner is in the same position in all respects as he 


//.) Midnapur Zemindari Co., ltd.*, ram Kanai 
Singh Deo. 5 p a t. 80 = 7 p. l t 188 = 

1925 P. H. 0.0.254 = 911. a 169 = 

A. I. R. 1926 Pat. 130. 
Animus Possidendi. 

Animus possidendi Adverse possession whether 
absolute or limited depends on intention at start—If 

'erse possession 

begins until denial to knowledge of owner. 

The quality and extent of right acquired by adverse 
possession depends upon the claim accompanying it and 
upon the nature of the animus possidendi. Where the 
origin of the defendant’s possession is lawful, time does 
not run against the owner until the denial of his right 
has been brought to his knowledge. Possession of mort- 
gagee from de facto guardian of a Muhammadan minor 
will create mortgagee’s interest, but if he also gets sale 
later on, possession will create absolute title if continued 
over 12 years from date of sale by de facto guardian. 
\Venkatasubba Rao and Jackson , J J.) AlYISA Bivi 

Ammal v. Kalandarasa Rowther. 86 I. c. 433 = 

A. I. R. 1925 Mad. 1020. 1 

-Animus possidendi—yV<? particular form neces- 


ADVERSE POSSESSION—Animus Possidendi. 

very plot and that suit was compromised whereby the 
ancestors of the defendants agreed to remove their 
belongings from the plot in suit and to deliver posses¬ 
sion to the zemindars within a specified time but that 
compromise was never acted upon and in the teeth of 
that decree the defendants’ ancestors and the defendants 
continued to hold possession of the said plot. 

Held, that apart from the nature of user by the defen¬ 
dants their possession can in no way be said to have 
been with the tacit permission of the zemindars, and 
must be held to have been in assertion of an adverse 
right. (Iqbal Ahmad, J.) DALLE v. AMIR. 

98 I. C. 827 (All.) 

1 ~ Animus possidendi —Transfer to minor daughter 
in lieu of her share of inheritance—Continued possession 

by father consistent -with title—Adverse possession— 
1 itle by, if sustainable. 

By a formal registered deed of partition, certain pro- 

r f 1 Ac .... x _ - 1 1 • #/*/• . . . ^ 


1 r xl • . r . ‘ as ne ~ icg ioicicu uccu oi partition. certain nrn 

Tn \rmv\ h p e ii 1 p t 7 1 T n t0 ° k P ,ace - ( D,1S and Adami ' ! Peiti f Were made over to the Plaintiff, the infant daugh- 

Iff) MiDNAPU R ZEMINn API ( n I Tr\ II . w Tr . .. _ I tPr r\f t L a A ~ 'T'l r A 1 % » 


sary. 

No particular form of expression of an intention is 
necessary to constitute adverse possession ; it is always a 
question of animus which has to be gathered from all 
the circumstances. (Sukrawardy and Mukerji f /) 

Gangaprasad Chaudhuri v. Kuladanand 

Roy - 44 C. L. J. 399 = 30 C. W. N. 415 = 

941. C. 235 = A. I. R. 1926 Cal. 568 


ter of the defendant. The father, however, continued in 
possession of the property and received its rents and 
profits but contributed to the support of the plaintiff 
Un various occasions, he professed to deal with the pro 
perty on behalf of his daughter. Held, the retention of 
possession and management by the father under such 
circumstances was not inconsistent with the possession 
and management being conducted in accordance with 
the legal title, that is, for and on account of the daughter 
and no title was acquired by the father under the law of 
limitation. {Lord Atkin.) MA NGWE Naing v. Maung 
Tha Maung. 7 r. 4 = 49 c L j 167 = 

31 Bom. L.R 311=33 C. W. N 513 = 
1929 M W. N. 235 = 29 M. L. W.' 669 = 
114 I. C. 595 = A.I.R. 1929 P. C. 55 = 

56 M. L. J. 244. 

Animus possidendi Entire laud jointly belong- 

mg to Mahomed a ns N, K and their minor nephew M 

sold and possession given to vendee—In revenue records 

M even after sale entered as co-sharer but in column of 

cultivation name of vendee entered from date of sale— 

Vendee s possession of whole land is in his own right and 
adverse to M. * 

Land which jointly belonged to Mahomedans /V K 
and their minor nephew, Jlf, was sold by A’ and K inch, 
ding the share of the minor At and the possession of the 
entire land was given to the vendee. In the revenue 

records the minor, even after sale, was entered as a cn 

sharer, but m the column of cultivation the name of the 
vendee was entered from the date of the sale. 

Held, that as the sale so far as the share of the minor 
M was concerned was not effected by a competen 
person, the revenue authorities did not effect mutation of 


P mmns Possidendi —Assertion of title on basis of person, tne revenue authorities did not effect mutation'^ 
gift Claim wider gift subsequently failing—Possession names in the vendee’s favour on the basis of the s Z 
aiv "f‘ from th ‘ dat ‘°f rtion of title. j and that the vendee had been in potion of tLe enti e 

I lanrl Inrlnrlinry th a cKnvn 4- U _ _? * , . . . II lire 


Where a person who is not the heir of the deceas¬ 
ed, obtains possession of a portion of the property 
belonging to the deceased under an assertion of title on 
the basis of a gift, his assertion is a sufficient disclaimer 

. . title °I the heirs oi the deceased and sets limita¬ 

tion m motion against them though the claim under the 
gift may not be proved. 43 Mad. 244, Foil, fWazir 
Hasan, A. J. C.) WAJID Ali v. MT. SULIMA BEGAM 

89 I- C. 473 = A. I. R. 1925 Oudh 745. 

J “^Animus possidendi— Compromise to deliver 

* 0S xxru 0n Continuance of possession in spite of. 

Where dispute with respect to a plot had been going 
on between the zemindars and the defendants’ ancestors 
tor a very long time and there was once a suit by the 
predecessors in-title of the zemindars as against the pre- 
ciefe^feors-m-title of the defendants with respect to this 

D. D.—Vol. I—3 


t 1 . 1 t .jui me entire 

land including the share of the minor A/ in his own rivht 

and not as his co-sharer and therefore the verdee’s 

AuMlmmM d n VerSe to M {jai Lal ’ /•> 

ali Muhammad. 116 j c 890== 

A. X. R, 1930 Lah. 214 

——Animus possidendi-A*/^ must be as an owner' 
For claiming adverse possesion, the entry upen Znd 
in order to be an assertion of hostile title, must be an 
entry as an owner. (.Cumingand Mallik, / /) Gavu 
PRASAD v. BAKYA MaNI DaSI ° AYA 

56 Cal. 914 = 33 C. W. N. 277=119 I. C. 289 = 

_. A. I. R. 1929 Cal. 297. 

, An , imus * P oss ^ en di Two estate previously 
owned by two persons jointly subsequently transferred to 
twoJersons-Rossession of each transferee is adverse to 
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ADVERSE POSSESSION—Animus Possidendi. 

Where two estates previously owned by two persons 
joint,v. afterwards become vested in two differenttrans¬ 
ferees between whom there is no privity states. 


no privity of estates, 

mission"of each transferee becomes adverse to the 
other although there was no question of adverse poss - 
-ion when the two estates were jointly held by the same 
persons. (. Snhra-.mirtly and Jack, //•) DURGANATH 
I1HATTA CHARY A f. HaR KtSHGREgCH.aKRABA^TY. 

119 I. C. 123 = A. I.E. 1929 Cal. 218. 

■Animus possidendi— Grave-holder continuing to 

4 * * 7 . _ .ni.v a/ 


hold even ,liter land (earing to be grove—/n absence of 
any assertion of adverse title he must be considered as 
hot din oarer and his possession is only or tenant. 

Where a grove-holder continues to hold even after the 
land has losHts character as a grove,he must be consider¬ 
ed to be holding over and his possession in the absence of 
any open assertion of proprietary right by him, cannot 

be considered to be otherwise than as a tenant. 70J-J- 

282 Dist. (Snvastava, /.) PRAG NARA 1 N n. DACH- 

hin\ BUX 116 1.0. 56 = 12 E. D. 674 = 

HIN ' A. I. E. 1929 Oudh 397. 

•Animus possidendi— Hindu—Sister actin'? as eo- 


,^cner of her minor sister is not necessarily asserting a 

hostile title. , , 

The mere fact that a married sister purported to deal 

with the property as her minor sister’s co-owner, does 

not necessarily give rise to the inference that she was 

asserting a hostile title, as against the minor. < A inklicde , 

Offer A f.C.) PUNJABRAOr. RAMKRISHNA. 

9 N. L. J. 70 = 95 I. C. 553 = A. I. B. 1926 Nag. 332. 

Animus possidendi —Hindu Imio — Widen*— 

. •• / • • . - ... .<■«< 


ADVEESE POSSESSION—Animus Possidendi. 

, „ nvl ,,v mme is entered in village 

In a case where a woman s n< woman 

record, because the nia session on behalf of the 

would be consider* t P ^ ZORAWAR SlNGH 

man and not adversely. (/ • 119 j # q. 502 = 

v. DIPCHAND. A 1 r. 1929 All. 331. 

_Animus possidendi-AWAa*. porambohe of 

G aver, imfnd—Erection of hut and user for stocking of 

Goiernnum ^ ;///[ . a>m t,t„le adverse possession. 

The erection ami open use of a pucca thatched build- 
. 1 ne .. nirt of Nat ham poramboke for a 

period of ove/oO years used by the plaintiff and co-parce¬ 
ner for the purpose of tethering cattle and storing hay, 
*c and the facd of the enclosure of the site by a kalli 
fence all round constitutes adverse possession as against 
Government and the fact that the Government levied 
assessment on some of the trees scattered on the site 

fihrudd not change the character of possession of the 
should not cnang 53 and A . L R . 1922 

fV" i81 (P C.). Dist. (Sundaram Chetty , /.) 
Secretary of State v. M«thokusjara P.llai 
oc m L W. 349 = 101 1. C. 96 — 38 M. L. T. 348 — 
25 A. I. R. 1927 Mad. 456. 

•Animus possidendi— Notice of disclaimer. 


Possession by widmu not in lien of maintenance or any 
arrangement but adversely in her (non right—After 

12 years she becomes absolute mutter. 

When a Hindu widow who would not be entitled to 
anything more than maintenance out of her husband’s 
estate, obtains possession of the property not as the 
result of an arrangement with the husband’s heirs but 
absolutely in her own right, her possession becomes 
adverse to them and their rights are barred at the ex- 


Notice of disclaimer need not be express or explicit 
when the Daily ousted must be held to have had know- 
ledge the adverse claimant’s possession having been 
o D en ’ notorious and visibly hostile. (Venkatasubba Rao y 
/) VENK \TACHALAM CHETTIAR V. ANNAPURANl 

amm ai 109 I. C. 553= 28 M. L. W. 599- 

A. I. B. 1928 Mad. 652 (2) = 55 M. L. J. 223. 

•Animus possidendi —(hotter is not deemed to be 

• 4 at .If. 1 T 


dispossessed merely because cattle are lollected or 
mangers , pegs etc. arc fixed—He is entitled to injunc¬ 
tion. , . , . . , 

An owner of land cannot be said to be out of posses¬ 
sion so as to disentitle him for an injunction merely 
because the defendant collects cattle on the land or fixes 
mangers or pegs or erects a platform thereon. {Dalip 

s f.) Muhammad Amin Khan v. Balanda. 

109 I. C. 657 = A. I. R. 1929 Lab. 71. 

Animus possidendi— Person mortgaging certain 


adverse 10 mem «uiu ««v —--- ’Animus posMucuui— g-erwn ccruun 

piration of 12 years from the date of the husband’s | J//(/ t j lc)l se Ui, t g same - Vendee bringing redemp- 

death. A. I. R. 1924 P. C. 121, Dist. ; 29 Cal. 664 I Staining possession not only m er the plot 

_ \ ^ __ J n__ r r \ I) * r IDu ai\TTI> I * ‘ . . . * .. . » . • * • 


(P. C.) Foil. {Afisra and Raza , JJ .) RAJ BAHADUR 

Singh v. Kanhaiya Bakhsh Singh. 

99 I. C. 890 = 4 0. W. N. 350 = 
A. I. R. 1927 Oudh 138. 


•Animus possidendi —Lease by Gene mm cut of a 


thok fallen in arrears—Lessee's possession over 12 years 
after expiry of lease—Suit to recover possession is 

barred. 

• When a zamindar of a thok allowed his revenue to 
fall into arrears the areas were taken under the direct 
management of the Collector and were subsequently 
made^over to a co-sharer of the mahal in which the 
thok w r as situated for certain years on his payment or 
agreement to pay the arrears of revenue to Government 
Held the co-sharer’s possession was that of a lessee 
of the particular area from Government and when he 
held over at the end of those years his possession be¬ 
comes adverse. A suit to recover possession instituted 
beyond 12 years from the expiry of the lease is barred. 
{Kanhaiya Lai and Ashworth , //.) B. KANHAIYA 

Lal V. L. Mang Ram. 95 I. C 103= 

A. I. R. 1926 All. 684. 


-Animus possidendi —Male mutter being away , 

woman's name entered in village papers — Woman docs 
not hold adversely. 


but also over another plot—Latter plot in possession of 
mortgagee under colour of mortgage—Vendee continuing 
in possession of both plots — By the redemption decree 
proprietary rights in second plot went hi eh to proprietory 
vendor and possession of vendee is adverse to him. 

A person mortgaged a plot of land No. 99 in 1862 
and sold the same land in 1867. The vendee brought a 
suit for redemption and by a compromise succeeded in 
the suit and got possession not only over plot No. 99 but 
over another plot 100/1. The latter plot belonged to 
the mortgagor and was taken by the mortgagees under' 
colour of mortgage. The vendee was in possession over 
both the plots since 1867. The descendants of the 
vendor obtained an order directing the removal of the 
vendees’ name from the record so far as the plot 100/1 
was concerned. The vendee brought a suit against his 
order for declaration that he was owner of plot 100 / 1 . 

Held that when the redemption suit was decreed 
the proprietary rights in plot 100/1 went back to the 
proprietors, the descendants of the vendor and the 
possession of the vendess was not as mortgagee but it 
was adverse to descendants of vendor and the vendee 
was entitled to declaration that he was in possession of 
plot 100/1 as proprietor. {Afuherji^ /.) RAM DUBBY 
7*. HAR NARA1N. 119 I. 0.110= 

A.I.B. 1929 All. 799 (2). 
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ADVERSE POSSESSION—Animus Possidendi* I ADVERSE POSSESSION-Burden of Proof. 


--Animus possidendi —Possession although not ad- 

zerse at its inception becomes so when adverse claim is 
set up by some act. 

Unless adverse in the inception, possession will be 
presumed to continue as it began ; yet this does not pre¬ 
clude the occupant from setting up an adverse claim at 
any time he chooses by any act which changes the 
character of his occupancy from amicable to adverse. 
(Venkatasubba Kao, /.) NOMULa NARASIMHA v 
VASAM Mangamma. 91 1.c. 556 (Mad.).' 

-Animus possidendi —Possession of property as 

mortgagee—He cannot prescribe title as absolute cnoner. 

Where the names of the mortgagees are by mistake 
entered as mortgagees as regards the land which is not 
mortgaged and they remain in possession of the land 
for more than 12 years, they cannot prescribe title as 
absolute owners of the land. Their possession is in the 
capacity of mortgagees and not as absolute owners and 
they cannot plead adverse possession. {Iqbal Ahmad, 

j.) Mohammad Kamil v. Muhammad Salim. 

119 I. C. 111 = A. I. R. 1929 All. 875. 


Rambharos Pande V. Dhurjatee Upaddhya. 

101 I. c. 621 = A. I. R. 1927 All. 554. 

--Animus possidendi— Possession for 12 years— 

Intention to hold possession as of right—Adverse posses¬ 
sion. 

\\ here it is found that a person is in continuous pos¬ 
session of some property for more than 12 years without 
any right whatever and that, although he did not at any 
time make any openly avowed claim of right to it. his 
acts and circumstances attending his possession clearly 
showed that he intended to hold possession as of light, 
he must be declared as having acquired title by adverse 
possession. 7 O. L. J. 282, Foil. (Kaza, /.) Sukhdeo 

Pande v. Pragdat Pande. 104 I. c. 760 = 

A. I. R. 1928 Oudh 18. 


Animus possidendi —Possession taken under mis¬ 
take is adverse. 

Possession of plaintiff’s land taken by an adjoining 
landowner under mistaken knowledge on the part of both 
parties as to the true boundary is adverse to the plain¬ 
tiff. (Heald, /.) Ma SHAN Ma v. L.S.M. SOMASUN- 
DARAM CHETTY. 1 Rang. 492=83 I. C. 132 = 

A. I. R. 1925 Rang. Ill ( 1 ). 

- —Animus possidendi —Possession traceable to law¬ 
ful title —No adverse possession. 

Where there is a title to which possession may be 
traced, it cannot be assumed or asserted that possession 
is adverse. 

A died leaving certain property to his wife B. B by 
adverse possession got absolute propfietary interest in 
the property and it became her stridhan. B attempted 
to make a gift of the property to her daughter C and 
got the mutation of names effected in Cs favour. C 
continued in adverse possession till B's death. On B's 
death C became the sole heir and remained in possession 
of property till her death. Cs husband’s heirs claimed 
the property on the ground that it was stridhan of C. 
The heirs of B contested the claim pleading that C held 
Hindu daughter’s estate only, which should revert to the 
heirs of B, the last full owner. 

Held, that on B's death when C became the sole heir 
and the exclusive owner of the property for the time 
being, her adverse possession came to an end. Her own 
possession could not be adverse against herself. From 
B's death C's possession was that of a Hindu daughter 
and on Cs death the property would not go to Cs 
heirs but to heirs of B who was the last full owner. A. I. 
R. 1919 P.C. 44, Dist. (Sulaiman,Ag. C.J. and Kendall, 
/.) Dhurjati Upadhiya v. Ram Bharos Pande. 

1930 A. L. J. 585 = 1211. C. 701 = 

A. I. R. 1930 All. 109. 

~~—Animus possidendi —Possession traceable to law¬ 
ful title—Possession cannot be adverse. 

Where there is a title to which possession may be 
traced, it cannot be assumed or asserted that the posses¬ 
sion was adverse. 

A Hindu widow, N, made a gift of her properties to 
her daughter L. No registered deed was executed but 
L was put in possession. Within 12 years of the gift N 
died and Z succeeded her. Held, that although L's 
possession up to the death of N. was adverse for w'ant 
0 a registered deed, it ceased to be adverse when suc¬ 
cession opened out on the death of N. {Mukerjee, /.) 


Animus possidendi— A's tenancy right devolving 
on B—B continuing to jointly cultivate with A—A\ 
possession is not adverse to B. 

Where a daughter-in-law in whom the tenancy right 
was vested, remarried and by reason thereof the tenancy 
devolved on her mother-in-law, but the latter continued 
joint along with the former and allowed her and helped 
her to cultivate the field, held that the possession of the 
daughter-in-law. is not adverse to the mother-in-law. 
Reasons or motives of the parties cannot alter the nature 
of possession. {Haitifax, A. J. C.) MT. MUNGA r 

Lachmiprasad. 74 I. C. 51 = 6 N. L. J. 70 = 

A. I. R. 1923 Nag. 65. 

~ -Animus possidendi—^ of land by public— 
Owner s title is not affected—Acquisition by public is not 
equivalent to acquisition by Secretary of State. 

Plaintiff sued tor a declaration of his right to the 
property outside his boundary wall. The Government 

« f ft* * _1 1 | ( j . ^ ^ ^ recent sur- 

vey and he claimed it as his jenmam property. The 

3* bad , b< : e ?.£ Sed f a cart stand the public freely 
“"y h pla,ntlff used to go over it from road to gate- 

‘i'fd 1161 ' 6 ? e no adverse possession by 
pubhc a nd the use of land by them cannot affect plain- 

t.ff s t,t|e or possession. No rule can be laid down that 

acquisition of a right by the public will be equivalent to 

its acquisition by the Secretary of State, as the public or 

a portion of it sometimes prescribes or attempts to 

P /“ Cr,b " gainst Government. {Oldfield and Bamesam, 

//.) Kasim Sait v. Secretary, of State. 

47 Mad. 116 = 74 I. C. 25 = 17 M L W 610 = 
1923 M. W. N. 315= A. I. R. 1923 Mad. 624 = 

44 M. L. J. 638. 

Burden of Proof. 

——Burden of proof—Possession referable to lawful 

Where possession is referable to a lawful origin the 

presumption is that it ts acquired lawfully and the burden 

' S ° n f e / ar iJ f^Sgdverse possession to prove his 
case. {Ktnkhede, A.J.Cf) Mr. DESHRANi v Thaitttr 
iClSHORE SINGH. 22 N. L. E. 175 = 10 N LJ5- 

100I.C.446 = A.X.E. 1 1927Na g J -10l. 

Burden of proof—Ejectment suit—Defendant* 
entered as saunjidars in revenue records-Plea of ad 
verse possession —Onus. a °* ad ~ 

»3f<£r. d r •«««- 

“SJr,wl'"“ lands 

possession had become adverse lay unon the He 

(Blnde, J.) AL, MahOMKD ^ BARK AT A e i d i efendantS - 

103I.C.476=A.I R ^9 A 2 7 L ab.619. 
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ADVERSE POSSESSION—Burden of Proof. 

_ Burden of proof—Ejectment suit—Proof of title 

and possession. . 

In i >’iit for ejectment it is incumbent upon the plain- 


ADVERSE POSSESSION— Community. 

- Burden of proof— Co-owners—Adverse posses- 

sion by one —Onus. , _i_* 

Onus lies on the defendants to prove that the plaintiff 


in a suit for ejectment it is incumbent upon me p an.- entitled to possession of 

tift . not only to prove their title but also that they have having proved t tie, was| not^ ^ y w /.) 

been in possession within twelve years of the date of the the suit P™Perty- r / JLVE v R A LA SHIVRAM HlN- 
! ’ (Das and Kulwant Satiny, JJ.) CHA1TRAPAT VlNAYAK KL sh AV GUUE^ ™ I.C. 176 = 

,‘kaTab C. G. Lees. 72 I.C. 648 = IP. L.R. 322= CUE. 24 Bom. L. X ^ ^ ^ 


4 P. L. T. 487 = A. I. R. 1923 Pat. 558(560). 

- Burden of proof— Onus on claimant. 

The burden of proving title by adverse possession lies 
unon the person claiming to have acquired title by such 
possession. (. Rennet and Iqbal Ahmad . //.) KANHA1YA 

I \i 7 • GikwaR. 51 All. 1042 = 119 I. C. 6 — 

‘' 1929 A. L. J. 1106 - A. I. R. 1929 All. 753. 

- -Burden of proof—Specific Relief Act, S. 42— 

Declaration of title and injunction—Plaintiffs having 
title and in possession—Defendants must prove adverse 
possession tor 12 years—Evidence Act, S. 103. 

Where plaintiffs are in possession as having some title 
to the lands, in a suit by them for declaration of owner¬ 
ship and injunction it is for defendants to prove adverse 
possession for 12 years, (ft la cl cod, C. J. and Crump, 

j.) Gavarawa kom Gaudappa v. Mallangowda 

CH \N AGONY DA PATIL. 76 I. C. 559 = 

A. I. R. 1923 Bom. 382. 

_ Burden of proof—Suit for possession—Plea of 

title by adverse possession —Onus. 

Where in a suit for possession the defendant pleads 

title by adverse possession, the burden is upon him to 
allege and establish such title. (Mookerjcc, A.C. J. 
and Fletcher, J.) BllMN BEHARI v. CHARU ChaN- 

drV 35 C. L. j. 192 = 60 I. C. 753 = 

A. I. R. 1921 Cal. 816. 


__ Burden of proof—Suit for ejectment—Denial of 

t •nancy—Proof of plaintiff's title — Plea of adverse 

possession— Onus. 

Where in a suit for ejectment on the ground that the 
defendant was a tenant, the defendant denies that he is 
a tenant and pleads adverse possession, but plaintiff’s 
title is established, it is for the defendant to prove 
adverse possession for 12 years and if he fails to prove 
that, the plaintiff will succeed merely on his prima facie 
title’ as landlord. It is not necessary for him to go 
further and prove that he had been in actual possession 
at some period within 12 years previous to the com¬ 
mencement of the suit. (41 A. 669 Foil.). (Abdul Raoof , 

r\ Santa Singh v. narain Singh. 91 I.C. 1047 = 
J,) A. I. R. 1927 Lah. 32. 

__ Burden of proof— Evidence Act, S. 101— Title 

7 vith plaintiff—' Onus is on defendant to prove adverse 
possession — Limitation Act, Art. 142. 

In a case where the suit is resisted on the ground of 
acquisition of title by prescription it is not for the 
plaintiff to prove his title within 12 years. It is for the 
defendants to prove his adverse proprietary title, 
39 Mad. 670 ; 17 A. L. J. 84, Foil. 

Kabuliats and application to the municipality may not 
be sufficient to prove possession but prima facie counter¬ 
parts of leases executed by tenants and applications for 
permission to build, put in the Municipal Board are the 
best possible evidence of possession. They would at 
least tend to show which were the persons who were in 
actual possession and on whose behalf they held that 
possession. The application would show also that a 
certain party alleged himself to be in possession of the 
property in dispute. (Gokul l rased, J•) L. KaGHA 
MAL V ABDUS S ATTAR. 74 I C. 879 = 

A. I. R. 1923 All. 565. 


Co-heirs. 

- Co-lieirs—Li mi tat i on Act, Art. 144 -Muham¬ 
madan co-heirs presumably co-tenants until ousted. 

In cases between Muhammadans, co-heirs are 
piesumably co-tenants unless there is an ouster when 
only limitation begins to r “"- fT 

(1912) A.C. 230; A. L R. 1929 Lah. 19 d, Foil. , 89 

P.R. 1888; 84 P.K. 1910; A ' ?? ,, L h ' ^ 

V. I R 1927 Lah. 790; 97 I\ R. 1890, Held overruled, 

(Cases ‘ referred.) (Zafar Ah and Addison, JJ.) 
MUHAMMAD BAKSH r. FATEH M AH AM MAD. 

10 Lah. 849 = 31 P. L. R- 179-1181. C. 905- 
1 A. I. R. 1929 Lah 464. 

- Co-heirs — Mahomcdan Law — Co-heirs alleg¬ 
ing adverse possession must prove ouster within knoiv- 
ledge of other party. . . 

Where the possession of a person is the possession ot 
a co owner, lie cannot put an end to that possession by 
secret intention and gain an adveise title as against the 
other co-owners. Nothing short of ouster can bring 
about that result. Further co-heirs in Mahomedan 
Law are in the position of tenants-in-common and entry 
and possession of one of such co-heirs must l>e deemed 
to be on behalf of all co-heirs. Therefore, a Maho¬ 
medan co-heir claiming adverse title on ground of 
adverse possession must prove ouster of the party clai¬ 
ming possession. The ouster must be to the knowledge 
of the persons who would be affected thereby- A.I.R. 
1929 Lah. 195 ; A. I. R. 1929 Lah. 464 ; A. I. R. 1929 
Lah. 549 ; A. I. R. 1924 All. 384 ; A. I. R. 1922 Bom. 
150 and A. I. R. 1927 Lah. 886 Re), on. (Addison, J.) 
G HU LAM MUHAMMAD V . MT. BFGAM. 

31 P. L. R. 113= 122 I. C. 105= 
A. I R. 1930 Lah. 251. 

Community. 

- Community—African Law—Joinl family—Land 

belongs to community or family but not to individual — 
Son , though holding exclusive possession of the land 
after father's death, holds it on behalf of the family 
and cannot acquire title by lapse of time. 

The notion of individual ownership is quite foreign to 
native ideas in Africa. Land belongs to the community, 
the village or the family ; never to the individual. All 
the members of the community, village or family have 
an equal right to the land, but in every case the Chief or 
Headman of the community or village, or head of the 
family, has charge of the land, and in loose mode of 
speech is sometimes called the owner. He is to some 
extent in the position of a trustee, and as such holds the 
land for the use of the community or family. He has 
control of it, and any member who wants a piece of it to 
cultivate or build a house upon goes to him for it. But 
the land so given still remains the property of the com¬ 
munity or family. Where, therefore, a son holds land 
after his father’s death, he must be deemed to hold for 
the family and cannot acquire exclusive title to it by 
lapse of time. (Viscount Haldanei) SUNMONU v. DlSU 

Raphael. 47 C. L. J. 333 = 27 M. L. W. 824 = 

107 I. C. 344 = A. I. R. 1927 P. C. 270 = 

54 M. L. J. 394. 
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tier. 


■Co-mortgagors—Redemption by one ro-vtort^amr 


w\>n’ni j r 


Constructive—Trespasser far i potsexpon of a 

± I - J A ' * -f. . .. • 


x . r f f . k j < vinorzgagor 

—His possession is not adverse ipso facto to the other 
co-mortgagors — Record- of rights. 

\\ here defendants-co-mortgagors redeem the mort¬ 
gage and get into possession, their possession as alienors 

does not in any way, contradict the ulterior proprietary neverth eless, in a case where the plot in dispute form- 
right of the I laintiffs-morrgagors. Jt must be establish- P art a ^ ar S er P^ ot with defined boundaries over which 
ed that the Defendants have been in possession for ; larg ? r P ,ot there have been physical acts of ownership in 

twelve VeurS on cin rissprtinn nf O A• XI _ . ., nortionc qtu! u ^. r .*.1 


-r- ..v^.vv ^ /Vf I IHJ&StjyFl'/l Vf u 

larger plot comprising plot in dispute—'Assertion of 

title over the whole plot—Adverse possession over the 
smaller plot in question can be claimed. 

Though ordinarily speaking the doctrine of construc¬ 
tive possession cannot be used in favour of a trespasser, 
nevertheless, in a case where the plot in dispute form 


v. i m.mius-morigagors. Jt must be establish 
edthat the Defendants have been in possession for 
twelve years on an assertion of a hostile title to the 
knowledge of the Plaintiffs. The entry in record-of- 
nghts would not operate to the prejudice of the Plain- 
tiffs cv-en if it has recorded the exclusive title of the 

anIess 11 has been established that the 

Plaintiffs had knowledge of the entry more than twelve 
years before suic. ( Jwala Prasad, C. J. and Das P ) 
RAM Narayan Rai 7,. RAM Devi r/j. 

6 P. L. J. 680 = 63 I. C. 282= 1922 P. H. C. C. 129 = 

A. I. R. 1923 Pat. 98. 

Constructive. 

Constructive-Doctrine of, does not apply where 

occupant defends himsclf on ground of possession only — 

But when claim is under document or descent, doctrine 
applies. 

The doctrine of constructive possession is not 
applicable where the occupant defends himself on the 
ground of possession only without proving any title 
and a wrong-doer’s rights by adverse possession must 
be confined to the land and the area of which he is in 
actual possession, and the owner of the underground 
rights is not ousted unless either he has not been in 
possession or has abandoned it and in addition there 
has been actual user or some unequivocal act of adverse 
possession by a stranger or a person claiming a posses- 
sory title. But where a person claims under documents 
or by descent, the law makes a presumption in his 
favour and possession of part of the mines or one seam 
out of several comprised in a lease or conveyance carries 
possession of tne whole and where surface and under¬ 
ground rights go together ; continued possession of the 
surface is, in the absence of any adverse possession by 
another person, continued possession of the underground 
rights also, and where possession is taken under a 
document, constructive possession in favour of the 
occupants will be inferred in respect of the areas com¬ 
prised within the boundaries specified in the document. 

A much more liberal effect in such a case is given to 
partial acts of possession as evidencing possession of 
the whole than any acts of prescriptive possession which 
establishes a new and adverse right in the possessor. 
(Case-Law Ref.) ( Jwala Prasad and Adami, J /.) 

Ramlal Kaviraj V. Satyaniranjan Chakra- 
erty. 6 Pat. L. J. 563 = 1 Pat. L. T 474= 

57 I. C. 786 = 1921 P. H. C C. 49 = 

A. I. R. 1921 Pat. 379 (2). 


w I - - - f V liv. I Ollip III 

portions and where there has been an assertion of title 
o\er the whole plot throughout, such circumstances are 
relevant evidence as to possession of the waste land 
Mad. 101 (P.C.) and 16 I.C. 39, Foil. (Dalip Singh, 
/•) Nizam Din v. ali Mahomed. 

99 I C. 698 = A. I. R. 1927 Lah. 763. 


Co-owners. 


— Coaiouer. 


Vacant possession must necessarily go with title and 
each co-owner must be deemed to have continued in 
joint possession. ( Kinkhede , A. J. C.) YaKUBSHA v 
Kalusha. 109 I.C. 864 (Nag.). 


■Co-owners. 


■Constructive—Possession is not the same thing as 
actual user Doctrine of constructive possession applies 
to ughtful owner and not to wrongdoer. 

Presumption of possession, which is not necessarily 

the same thing as actual user, follows title. The nature 
or possession to be looked for and the evidence of its 
continuance must depend upon the character and con¬ 
dition of the land claimed adversely. The doctrine of 
obstructive possession applies only in favour of a right¬ 
ful owner and must not as a rule be extended in favour 
t wrongdoer whose possession must be confined to the 

ATn C l 0 A f * WhlCh he is in actual Possession. (Raza, /.) 

Iohammad Hasan Ali v . Harnath Kuer. 

110 I. c. 669 = A. I. R. 1928 Oudh 470. 


When one co-owner continues in possession of a plot 
that was once joint and which has fallen to the share 
of another co-owner, he does not necessarily do so 
wrongfully because where possession can be lawful, it 
shall be presumed to be so. 81 P. R. 1911, Not Foil 

(Addison j.) Bholu Sant Saran Singh. 

109 I. C. 458 =- 29 P. L. R. 162. 

Co-owners—Adverse possession of one of the pro¬ 
prietary body against others is possible. 

The plaintiffs brought the suit under S. 106, Bengal 

lenancy Act to have a certain entry in the record of 

rights corrected. The subject matter of the suit was a 
two-storeyed building with the tank and orchard round 
it and some tenanted lands the area of the whole being 
some sixty bighas. The building and the tank were in 
the centre of a village which became a municipality. 

I he recerd of rights treated that these lands were in 
che possession of the plaintiffs and that they were liable 
to b e assessed with rent by the Zemindars. The plain¬ 
tiffs themselves were fractional owners of the Zemin- 
dary. The case made by the plaintiffs was that there 
was an old Brahamatter grant made in 1165 B. S to 
one A that by a kobala dated in 1296 B, S. their pre- 
decessors-in-interest took from the executor of A's 
(grantee’s heir) estate the Nisker right which had been 
m this Brahmin family for a very long time. 

i t ^ iat plaintiffs had succeeded in tracing 

back the possession to grantee’s grandson and his posses- / 
ston wjthoat any stipulation for payment of rent was un¬ 
doubtedly adverse to the proprietors of the estate and that 
the plaintiffs were not liable to pay rent. {Rankin and 

I?hose, //.) Sailaja Nath Ray Chowdhury 
v. Raja Rishee Kesh Law. 51 cal 135= 

8X1. C. 493=39 C. L. J 380 = 

A. I. R. 1924 Cal. 693. 

and e>ffi, OW T rS ~ C T OWner ” 0t tn rents 

and profits for considerable time may be pres-amed to be 

ousted and such ouster for 12 years bars his right title. 

It is a settled rule of law that the possession of one of 

several co-owners is the possession of others so as to 

prevent the statutes of limitation from affecting them 

But where the claimant co-owner has not been in parti' 

cipation of rents and profits for such a length of time 

Ihfe n nS ‘n enng the circ umstances a presumption that 
here has been an ouster is a good presumption and if 

the „ . a r IS established lor over 12 years the right of 
the ousted co-owner to possession or partition of nro 

perty is barred. A. I. R. 1919 P. C. 44^ A I R 1924 
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ADVERSE POSSESSION— Co owners. , 

Cal. 093, Kel on. {Das and James. JJ.) RAMLAKHAN ! 
SlNGH v. lm.AlA C HATHUSAHI. 

117 I. C. 636 = A. I. R. 1929 Pat. 624. 

- Co-owner — Co-moncr s possession is not adverse 

unless there is disci aimer by open assertion of hostile 
tlt ; c — J-.ntry in revenue papers or non enjoyment of 
produce is insufficient. 

In order that possession of one co-owner may be ad¬ 
verse to the other, there must be on the part of the 
co-owner setting up adverse possession a disclaimer of 
the other’s right by an open and unequivocal assertion 
of a hostile title. Mere entry of name in the revenue 
registers is insufficient, and mere enjoyment of the pro¬ 
duce is equally insufficient. A. I. R. 1928 Mad. 652 ; 
A. I. R. 1928 Rang. 95 and A. I. R. 1921 Sind 177, 

Rel. on. {Rufc hand and Bar lee, A. J. Cs.) ABDUL 

Rahman Haji Md. Idris. 23 S. L. R. 461 = 
118 I. C. 207 = A. I. R. 1929 Sind 212 (215). 

- “Co-(none r — Denial. 

An application to build a wall by a tenant-in-common 
does not amount to a denial of title of other co-heirs. 

(Addison, /.) Mr. Ahmad Bibi ?. Shamas Din. 

31 Punj. L. R. 167= 10 Lah. 842= 122 I. C. 81 = 

109 I. C. 658 = A. I. R. 1929 Lah. 195. 

- Co-owners—Eldest male member of Thavazhi , 

being also Karnavan— Possession by, cannot be adverse \ 
to Tar wad. 

Where the eldest male member of a TJiavazhi happens 
also to be the Karnavan of the Tanoad of which the 
Thavazhi is a branch, there can be no adverse posses¬ 
sion by the Thavazhi , against the Tarwad. ( Spencer 
and Devadoss, JJ.) ABUVAKKAR v. KUNHI KUTTIY- 

AU. 16 M. L. W. 768 = 31 M. L. T. 389 = 

74 I. C. 27 = A. I. R 1923 Mad. 153 (158). 

- Co-oioners—Entry shelving defendants in posses¬ 
sion as sole owners—Position made clear in a subsequent 
litigation—Possession is adverse since the litigation. 

Where the entry regarding the well in dispute clearly 
showed that the defendants and their descendants have 
been claiming to be not only in possession of this well 
but in possession as sole owners and the position was 
made clear in the course of a litigation, held, the posses¬ 
sion of the defendants was adverse since the time of the 
litigation. ( Broadway and Abdul Qadir, JJ.) LALA v. 
Khalas. 4 Lah. L. J. 181 = A. I. R. 1922 Lah. 102. 

- Co-owner—Exclusion of — Subsequent consent 

decree interrupts adverse possession. 

Where a co-owner was excluded in 1897 by another 
from possession, but in a subsequent suit in 1904 there 
was a consent decree in respect of the lands, held, that a 
suit for possession brought within 12 years from the date 
of the consent decree is not barred though it was more 
than 12 years from the date of the original dispossession. 
The consent decree will put an end to the adverse posses¬ 
sion and would make the parties to the consent decree 
co-owners in joint possession. They could not thereafter 
secretly or surreptitiously convert their occupation into 
hostile possession. ( Mookerjee and Chotzner, JJ.) 

Syama Charan Das v. Satya Prasad Chow- 
dhuri. 36C.L. J. 101 = 701.0.427= 

A. I. R. 1923 Cal. 252. 

- Co-owner— Lessee of mortgagee from , cannot claim 

adverse possession against eo-owner. 

Possession of lessee from mortgagee is not adverse to 
co-owner of the mortgagor since mortgagor must be 
deemed to hold for himself and his co-owner, though 
mortgagor may have sold the interest of his owner, 
unless there was ouster of co-owner. ( Prideaux, A.J.C.) 

Sukharam v. Deoba. 68 1. 0. 320 = 

A. I. R. 1923 Nag. 2. 


ADVERSE POSSESSION—Co-owners. 

- Co-moners — Mahomed an law. 

On the death of a Muhammadan his heirs became co¬ 
owners in his estate according to respective shares and 
that if one of such co-owners be in possession of such 
estate, then he must be deemed to be in possession on 
behalf of the other co-owners and cannot claim that he 
has extinguished the rights of the other co-owners by the 
mere fact of his j>ossession unless he can show that his 
possession became adverse to the others and remained 
so for more than 12 years to their knowledge ; in other 
words, unless he can show that he did some overt act 
which amounted to a notice to his co owners that he 
was holding the property adversely to them. (Jai Lai 
and Agha Haidar, JJ.) MT. UMAI ULHABIBI v. 

Abdul Karim. 119 I - c - 335 = 

A. I. R. 1930 Lah. 78. 

- Co-owners— Mahomed an Law—Property owned 

by sons—Father cannot obtain adverse possession of 
son's property because of their joint living. 

When the father is the natural guardian of his sons 
and maintains them out of the common fund, and all 
dine together in the same house, there will, in those cir¬ 
cumstances, normally be no question of rendering 
accounts and thus the father cannot acquire a title by 
adverse possession, as against his sons, of the property 
owned by the latter. ( Findlay, J. C.) MAYADAD 

Khan Hazari Lal. 108 I. C. 435= 

A. I. R. 1928 Nag. 275 (2). 

- Co-o~wners —Onus is on person settingup adverse¬ 
ness to pros'e it. 

Onus lies on the defendants to prove that the plaintiff 
having proved title, was not entitled to possession of the 
suit property. ( Maeleod, C. J. and Shah, J.) VlNAYAK 

Keshav Gulve^. Bala Shivram hingne. 

24 Bom. L. R. 261= 67 I. C. 176 = 

A. I. R. 1922 Bom. 94. 

- Co-owners — Ouster—Mortgage by itself does not 

amount to ouster—It must be with knowledge of persons 
i nt crested. 

A mortgage by itself does not amount to an ouster. 
It, by itself, does not show that the act is an adverse 
one. It must be shown that the mortgage was made 
with the knowledge of other members interested. A. I. 

R. 1929 Mad. 27 ; A. I. R. 1923 All. 291 (1) and A. 

I. R. 1923 All. 447, Rel. on. ( Addison . /.) GHULAM 
Muhammad v. Mr. Begam. 1221. C. 105 = 

31 P. L. R. 113 = A. I.R. 1930 Lah. 251. 

- Co-owner—Partition of family property—Some 

property left undivided left in possession of a member — 
Its possession over 12 years by him whether adverse to 
other members—Proof of adverse possession — Repudi¬ 
ation of others' title and acts adverse to their interest to 
their k nmol edge — Necessity—Mere mortgage by him with 
out others' knowledge if sufficient—Hindu Law —Parti¬ 
tion. 

In a partition of family property when some property 
is left undivided and is allowed to remain in possession 
of a certain person, the person holding such property is 
merely a co-owner. In order to claim adverse possession 
the burden is on him to prove that he repudiated the 
title of other members (having interest in the property) 
to their knowledge and that he has done some acts 
adversely to the knowledge of such members. Mere 
failure on the part of such members to prove the permis¬ 
sive possession does not go to establish his title by 
adverse possession. A. I. R. 1924 Mad. 113, Rel. on. 
A mere mortgage of that property by him alone does not 
by itself show that the act is an adverse one It must 
be proved that the mortgage was made with the know¬ 
ledge of other members interested. A. I. R. 1923 All. 



45 


CIVIL, CRIMINAL AND REVENUE 


46 


ADVERSE POSSESSION—Co-owners. 

C” 'Y? ir ' Vaiyapur. 

CHETTIAR o- oUBRaMaNIa Chettiar 

114 I. C. 337 = A. I. E. 1929 Mad. 27. 

———Co- miner Possession of is not adverse to others 
.nabsenee of assert,on of hostile title to the knowledge of 

The proposition is now firmly established that the 

possession of the joint tenant is the possession of all and 

there can be no dispossession by the joint tenant, in the 

absence of an assertion of a hostile title in himself to 

the knowledge of the other joint tenants sought to be 
excluded from the joint tenancy & 

The entry and possession of land by one co-owner 
wil not be presumed to be adverse to the other but wil 
ordinarily be held1 to oe for the benefit of all. (Ashutoh 
Mookenee and Buckland , //.) joy Naravan SVm 
UKIL SRIKANTA ROY. 33 C I ^Qo 

26 0. W. N. 206 = 65 I. C. 8 = A. I ^ 1922 Cal 8 - 
Co-moners—Possession of one not adverse to others 


77 , uu verse io outers 

of E othns°. f °" e S " a " ,ei " Reve »’“ pnpers is not ouster 

i he possession of one co-owner must be deemed to be 
th_ possession of all the co-owners, unless there was 
some act of ouster by which one of the co-owners was 
deprived of possession by another. The mere fact of 

getting the name entered in the revenue papers would 

Cohd * uftlCle , nt , ? a ^ ount to an ouster. (Baner/i and 
GokulPnuad, //.) DEOKINANDAN v. ZAMIR HUSAIN 

Khan. 64 I. C. 24 = A. I. E. 1922 All. 399. 


ADVEESE POSSESSION—Co-sharer. 

that effect given by the tenant-ir\-common asserting the 
adverse right or there must be outward acts of exclusive 
ownership of such a nature as to give notice to the co- 
tenant that an adverse possession and disseisin aie 
intended to be asserted. 32 M. J9l and 35 C. 961 Foil. 
(Ayl in gaud Odgers, JJ.) RAJAGOPALA AIVaNGAR r. 
SOUNDARARAJA AlYANGAR. 74 I. C. 1018 = 

1923 M. W. N. 636 = A. I. R. 1924 Mad. 113 = 

45 M. L J. 476. 

— Co-parcener—One co-parcnicr in possession by mis- 


... to-o-wners—Solc possession and enjoyment by one 
without denial of the right of the others is not adverse 
to the others—But ouster may be presumed from sole 
possessi on / or Iong period . 

The sole possession by one of two joint owners itself 
is no evidence of the denial of the right of the other 
joint owner, and time does not run against the joint 

owner out of possession until the joint owner in posses¬ 
sion has done some act to the knowledge of the other 
which amounts to a denial of the latter’s right. No doubt 
it is perfectly correct to say that sole possession by one 
tenant-in-common continuously for a long period with- 
out any claim or demand by any person claiming under 

the other tenant-in-common is evidence from which an 
actual ouster of the other tenant-in-common may be 
presumed. ( Macleod , C.J. and Shah , /.) CHAND Ehai 

4fi Rnm AD O^Q A1 Z°-? RA J '- HASANBHA1 RAHIMTOOLA. 

46 Bom. 213 = 23 Bom. L. E. 1033 = 64 I. C. 206 = 

A. I. E. 1922 Bom. 150. 
Co Parcener. 

—Co-parcener — Adverse possession cannot arise 
against a co-parcener without his knowledge . (Obiter). 

Adverse possession cannot be acquired as against an 
undivided co-parcener without notice to or knowledge 

* c0 'P arcener - (Odgers, /.) GOVINDASAMI 

CHETTIAR v. KOTHANDAPANI CHETTIAR. 

24 M. L W. 766=99 I. C. 158 = 

A. I. R. 1927 Mad. 111 = 52 M. L. J. 203. 

parceners Adverse possession by one t co- 

jl CCne * afteK t >artition , °f S«nd omitted at partition 
does not arise until intention to hold so is prerved or is 

Wu ' r ° m exdusive possession , 

Where a member of a joint family is in possession of 

Sli - y P J.° perties and a Portia! partition takes 
Piace leaving him however in possession of certain pro- 

pcMesnot divided between them, his possession will 

thp# 0n M mU , e t0 be the P ossess i° n of other members of 
ev!,!?? 1 y th ° Ugh they ma y have been divided, till some 
hn«sHio appe . ns wb i cb renders his possession exclusive or 
hm, u°° thers - ^ ne ^ act adverse holding must be 
ght home to the co-owner, either by information to 


take of plot fallen to the other's share—Possession must 
be taken to be permissive and not adverse—One party 
cannot recover without surrendering benefit taken under 
the mistaken act — Equity. 

Permissive possession does not rest barely on an 
expressed agreement by means of which one party per¬ 
mits another to take possession of his property. It is a 
question of legal inference from the circumstances of a 
particular case. Where after partition between co¬ 
parceners each by mistake acquires possession of plots 
which have been allotted to the other, such possession 
continuing even after the mistake is discovered, each 
must be deemed to hold possession of the plots with 
equal consciousness that he is entitled to hold possession 

°r ,^. bem 50 lon S as the °fber party holds possession 
of his plots and each is liable to restore the plots which 
he holds as soon as the other party delivers the plots 
which that party holds in lieu of the former. 

The possession, held under such conditions and 
amounting to mere detention of Roman Law. is lacking 
in the permanent presence of the essential element 
animus domini in the conception of juristic possession. 

A person, who has acquired possession precaris. is not 
deemed to have juristic possession. He is liable to be 
condemned to deliver up such possession to his opponent 
as soon as the latter is ready and willing to restore what 
he holds to him. The possessory relation which in such 
circumstances is imperfect is vitiated by the duty to 
restore and must, therefore, be deemed as equivalent to 
permissive possession. 

Where the parties in such a case get into possession of 
the wrong plots in ignorance of the title of the other 
party,both must be regarded to be labouring under a mis¬ 
take of fact and when restoration of one party takes place 
to his original position he cannot recover from the other 
without surrendering the benefit which he derived under 
the mistaken act. This principle of equity which cannot 
be limited to cases of agreements under Contract Act 
extends even to acts committed under a common mistake 
of fact. (Wazir Hasan, A. J. C .) MAQBUL Ahmad 7 -. 

F ARHAT ALI. 66 I. C. 461 = 8 O. L. J. 546 = 

A. I. R. 1922 Oudh 152 (155, 156). 

Co-sharer. 


, —Carers—Joint possession—Kabuliat executed 

by °A te Z~ Tl l le by adverse Possession of others if affected. 
, A ' B a j C' tbree brothers, jointly inherited a certain 
homestead. A and B had two-thirds share and C one- 
third share, all being in joint possession of the homestead 
though m separate occupation of the different huts 
therein In 1906 the landlord under whom they held the 

t h K 0 ^ e l ea f d K 0bt t med u a decree for e i ectme nt against the 
three brothers but the decree was never executed and 

the three brothers remained in possession as before. 

&f. tIy , ° ne °J l hG br ° thers ’ e ^uted a 

kabuhyat in favour of the landlord for a term of five 
years On the expiry of the said term he obtained 
another ejectment decree against C and attempted to 
pull dowm the huts m execution of the decree. A and B 

then instituted the suit for declaration of their n"skar 
title to a two-tmrds share in the homestead, for con 
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ADVERSE POSSESSION—Co-sharer. 

firimtion of possession therein and for injunction 
restraining the landlord from interfering with their 

possession. . _ . . , 

//./,/. that ./ and A were entitled to the decree. C 

could not, l»y entering into arrangements with the land¬ 
lord, put him in constructive possession of anything in 

lX ess of the share of which he was in possession. 1 here 
was no obstacle to A and B having acquired a title 
|>y adverse possession in respect of the shares to the 
extent of which thev were in possession for the statutory 
period. (Mukerji. JA «1R BfKRAM KlSHORE r. 

Dashakath Kishi. 109 I . C . 296 -- 

A. I. E. 1928 Cal. 563.! 

-C 0~S 77V/ S . 

To prove adverse pos>ession against a co-owner un- 
ambiguous evidence of complete ouster to his knowledge 
must be established. (1912 A. C. 230 ; 28 C.L.J. 43/, 
Foil.) (Mukerji and Rankin, J J A) HASAN A LI v. 
ABJAL Khan. 40 C. L. J. 30 = 82 I. C. 392 = 

A. I. R. 1924 Cal. 1046. 


Co-sharer -Art of ouster is necessary. 


The possession of one co-sharer cannot be held to be 
adverse to the other co-sharers without definite act of 
ouster. (Dalip Singh, J.) MT. MANSA DEVI v. 
SaNSARN. 117 I.C. 904 = A. I. R. 1930 Lah. 220 (1). 


ADVERSE POSSESSION—Co sharer. 

Held that persons ejecting obtained title to property 
in suit by adverse possession. Corea v. Appuhamy , 
(1912) A. C. 230 and A. I. K. 1919 P. C. 44, Foil. 
(. Stuart , C. and Raza , /.) RAMNARAIN v. 

Mannulal. 107 I. C. 866 = 6 O. W. N. 86. 

_ Co-sharer— Claim adverse to plaintiff put in a 

criminal ease by defendant—Limitation runs from the 
time when defendant so sets up the claim. 

Obiter— Where in a criminal case a defendant- 
co-sharer denied the co-sharer-plaimiff’s claim to share 
in certain property. 

Held, that the assertion would certainly start adverse 
possession against plaintiff and other co-sharers. 

( Addison , /.) ALLAH JAWAI r. MAHOMED BaKHSH. 

100 I. C. 145 = A. I. R. 1927 Lah. 790. 

- Co-sh arers — Co-owner in sole possession of joint 

property. 

The sole occupation by one co-sharer, of a portion of 
joint property does not constitute an ouster of the other 
co-sharers ; and a co-sharer in possession of a portion 
of the common land, with the tacit or express consent of 
his co-sharers, cannot change the nature of that posses¬ 
sion. ( Mookerjce and Cuming , //.) KAILASH 

Chandra Nag v. Bejoy Chandra Nag. 

36 C. L. J. 434 = 72 I. C. 680 = A. I. R. 1923 Cal. 18. 


- Co-sharer—Adverse possession enures in favour of 

ro- sharer who refuses possession until payment of charge 
defrayed by him. 

The rule that ordinarily one co-sharer cannot hold 
adversely against another proceeds upon a rebuttable 
presumption that the co-sharer in exclusive possession is 
holding on behalf of the other co-sharers and this pie- | 
sumption is rebutted when it is shown that the co-sharer 
in possession denies the right of the other co-sharers to 
enter into joint possession until they have paid to him i 
their share of a charge upon the property which he has 
defrayed. A. I. R. 1923 Lah. 311, Foil ; A. I. R. 1923 
Pat. 98, not Foil. ( Martincau , /.) NARAIN DAS r\ 
SARAJ din. 27 P. L. R. 65 = 92 I. C. 980 = 

A. I. R. 1926 Lah. 238. 

- Co-sharers—Possession adverse to—What amounts 

to. 

Adverse possession that would extinguish a co-sharer’s 
tide must be adverse to the proved knowledge of the 
co-sharer ousted, however notorious such possession may 
be. Exclusion or ouster involves not merely the act of 
the person ousting but the state of the mind of the 
person ousted. Knowledge on the part of the latter, 
therefore, is essential. Such knowledge may be proved 
directly or inferential!)'. On the principle of construc¬ 
tive notice, it may also be proved that the co-sharer 
against whom possession was exercised had sufficient 
notice of facts or sufficient information which would 
put a reasonable person on enquiry and on receipt of 
which a reasonably attentive person could not but realize 
that he was ousted. It is not the law that a non diligent 
co-sharer is bound to suffer. It is essential to find 
knowledge of ouster of his part. (Case-law considered.) 
(Mukerji and Jack , //.) ABDUL WAHED v. MOHAN 

BaShi Saha. 34 C. W. N. 246 = 

A. I. R. 1930 Cal 466. 

Co-sharers—•Exclusion of one co-sharer from 
enjoyment of income—Ouster—Title by adverse posses¬ 
sion. 

Where there had been an ouster from sir land and 
the person ejected had not been in participation of the 
rents and profits for a considerable length of time and 
the persons ejecting had successfully asserted their right 
to the sole enjoyment of the property. 


- Co-sharer — Co-sharer s claim put forward after 

thirty years—Intention to all (no co-sharer in possession 
to take the whole may be presumed—Ordinarily sole 
possession by one co sharer is not adverse to others. 

Sole possession by one of two or more ioint owners is 
not adverse to the others until the joint owner has done 
some act to the knowledge of the others which amounts 
to a denial of the latter’s right though where parties 
have not put forward a claim to their legal share for a 
period of some thirty years, it very often, if not usually, 
i« the fact that they have all along intended to allow one 
co-sharer to take the whole. (A. I. R. 1922 Bom. 150 
and 37 All. 203, Ref.) (Daniels J.) SHAKUR v. 
Husaini Bibi. 711. C. 653 = A. I. R. 1923 All. 447. 

- Co-sharer—He must continue to hold adversely. 

Where a co-owner is already in adverse possession 
there is adverse possession only if he continues to hold 
adversely as before. The possession of a cc-owner is 
not ordinarily adverse to the other co-owners unless, if 
he was already in possession he continued to hold the 
land after be became a co-owner in the assertion of the 
seme hostile title as he had set up before he became a 
co-owner. Uninterrupted sole possession by a member 
of joint Hindu family property, without more, must be 
referred to the lawful title possessed by the joint holder 
to the use of the joint estate and cannot be regarded as 
an assertion of a right to hold it as separate, so as to 
assert an adverse claim against other interested 
members. (Chatterjea and Panton , //.) PaNKAJ 

Mohan Rai v. Bipin Bfhari Chakladar. 

38 C. L. J. 220= 761. C. 511 = 
A. I. R. 1924 Cal. 118(122). 

- Co-sharer — Co-sharer out of possession ewing to 

disappearance and subsequent death—Other co-sharer < 
cultivating land in absence—Possession of other co-sharer 
is not adverse . 

A co-tenant out of possession starts with a pre¬ 
sumption in his favour that the possession of other 
co-tenant is not adverse but lawful and consequently if a 
co-sharer disappears and is subsequently found dead 
and his co-sharers cultivate the land in his absence, in 
the absence of any ouster or asserting of adverse posses¬ 
sion they should be held to have been in possession of 
the property on behalf of their co-sharer. A.I.R. 1924 
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ADVERSE POSSESSION—Co-sharers. 

Oudh 266 Rel. on. {IVazir Hasan, Ag. C. /. and 
Julian, J.) A LI SHER v. WAJID ALL 

4 Luck 339 = 121 I. C. 892 = 7 O. W. N. 61 = 

A. I. R. 1930 Oudh 177. 


■Co-sharer's possession. 


Possession by a co-sharer cannot be adverse unless it 
is coupled with some act which is equivalent to ouster 
of the other co-sharer: A. I. R. 1924 Oudh 266 Rel on- 
5 0. W. N. 85, Dist. {Wazir A?. C. J.Z'd 

Pullan, J.) Sheo raj v. Adjudhiya. 4 Luck. 503 = 

6 O. W. N. 213=116 I. c. 195 = 

A. I. R. 1929 Oudh 284. 


ADVERSE POSSESSION—Co-sharers. 

consequent upon partition and delivery of possession of 
the same, the earliest moment his possession can be¬ 
come adverse is the date when the co-shafer would be 
entitled to ask for “profits.” {Mukcrji and Young, J /.) 
HaRNATH r'. PHOOL KOER. 122 I. C. 893 = 

A. I. R. 1930 All. 125. 

■Co-sharer- -Limitation Act, Arts. 144 and 142— 

S • * m 


- Co-sharer—Exclusive possession hy—If adverse 

Though a co-sharer in certain property is in exclusive 
possession of that properly, his possession cannot be ad¬ 
verse against the other co sharers. 64 p. R. 191$ (p c i 
Rel. on. (Tek Chand, /.) MEHRAN RAHIMI. ” 

28 P. L. R. 181 = 102 I. C. 426 = 

A. I. R. 1927 Lah. 426. 


- - • - V. , * ** I I U 'IU I I ^- 

Smt for possession by one co-sharer against another co- 

sharer—Defend a Jit must proze adverse possession for 12 
years. 

% 

Where one co-sharer sues another co-sharer for pos¬ 
session and the defendant pleads adverse possession, the 
suit will fail only when defendant proves adverse pos¬ 
session for 12 years and Art. 144 will apply. {IVazir 

Hasan, J.) MT. SUGHRA BEGAM NUR ALL 

98 I. C. 80 = 3 O. W. N. 796 = 13 0. L. J. 824 = 

A. I. R. 1927 Oudh 6. 


———-Co-sharers Denial of title by one co-sharer 
of other co-sharers, and continuance of possession for 12 
years must be proved. 

If a co-sharer has been in possession of a particular 
land, his possession cannot be considered adverse against 
the other co-sharers, but must be deemed to be on be¬ 
half of them all. In order to establish adverse posses¬ 
sion m such a case a co-sharer has to establish that he 
expressly denied the title of the other co-sharers, and re¬ 
mained in possession after such denial for over 12 years 
{Misra, J.) MAHIPUL SlNGH v. SARJOO PRASA1)’ 

3 O.W.N. 100= 13 O. L. J. 326 = 92 I. C. 99 = 

A. I. R. 1926 Oudh 141. 


Co-sharer—Erection of building by one co-ozone r 

or non-parti ci pat ion in profits by other is not conclusive 
evidence of ouster. 

The erection of a substantial building on joint proper¬ 
ty by one co-owner or non-participation in profits cannot 
be regarded as conclusive evidence of ouster. Principles 
and Case-law fully discussed. ( Mookerjcc and Buckland 
JJ.) JAGANNATH V. CHANDNI BlBI. 26 C.W.N. 65=’ 

67 I. C. 31 = 34 C. L. j. 432 = 
A. I. R. 1921 Cal. 647 (651). 

" 'Co-sharer—Evidence—Ouster or denial of right 

is necessary. 

In order that a co-sharer or co-tenant can be excluded 
from his share in the property it is necessary to show ■ 
that some act has been done by the co-owner to the 
knowledge of the other which amounts to the denial of 
the latter s right. The onus lies on the defendant to 
prove his adverse possession. 29 Bom. 300. Dist. A.I.R. 
1922 Bom. 150; 47 Cal. 274, Foil. {Baker, J.) MALHARI 
Vaman v. ViNAYAK Ravji. 31 Bom. L. R. 640 = 
119 I. C. 779 = A. I. R. 1929 Bom. 323 (326). 

■— Co-sharer—Johit collection of rent proved — 
Failure to pay shares does not amount to asserting 
adverse claim. ( 

Where there is joint collection of rent any failure to j 
deliver to the plaintiffs their share of the rent can hard- 
ly be held to amount to assertion of adverse title or to 
dispossession until it is shown that the plaintiffs’ title 
was definitely denied. {Coutts and Das, J J.) KULDIP 

Singh v. Ram Sewak Singh. 67 1. C. 795= ' 

A. I. R. 1923 Pat. 183. 


Co-sharers—Mere exclusive possession of a por¬ 
tion for purposes of management is no ouster—A specific 
denial of other co-sharer's right to possession is necessary . 

Possession of one co-sharer lawfully acquired in the 
first instance may become adverse to the others, but 
mere occupation even for a long period creates no pre¬ 
sumption of ouster. There must be open and notorious 
acts indicating a claim to exclusive ownership in denial 
of the rights of the other co-sharers before adverse pos¬ 
session can begin to run. The only difference between 

the possession of a co-owner, and other cases is, that 

acts, which, if done by a stranger, would per sc be a 
disseisin, are in the case of tenancies in-common, sus¬ 
ceptible of explanation consistently with the real title: 
acts of ownership are not. in tenanciesdn-common, acts 
of disseisin; it depends upon the intent with which they 
are done and their notoriety; the law will not presume 
that one tenant-m-common intends to oust another; the 
facts must be notorious and the intent must be establish- 
ed m proof. f24 C. W. N. 1057, ref.) The appro- 
pnation of profits cannot be regarded as notice to the 
co-sharers that their title was repudiated. 32 All. 389 
Ref. {Dawson Miller, C. J. and Foster , /.) TlL.AK- 

dhari Lal r/. Abdul Wahab Khan. 89 I.C. 913 = 

A.I.R. 1926 Pat. 112 (116). 

”7 -Co-sharer—Mere fact that other people are co- 

sharers cannot prevent acquisition of title by adverse 
Possession. 

The mere fact that other people are co-sharers would 
not prevent an acquisition of title by adverse possession. 
In any case if in the joint land actual ouster to the 
knowledge of the true owner is established, adverse pos¬ 
session can be proved. {Sulaiman and A T iamatullah 

JJ.) Abbey ram z>. Jhanda 1929 A. L. J. 1100 = 

1211. C. 102 = A. I. R. 1929 All. 910. 


, . . Co-sharers—Mutation in the name of one without 
denial of title of others does not establish. 

. Motion in the name of one co-sharer cannot be any 
indication of adverse possession until it is shown that it 
was obtained after a clear declaration to the effect that 
the title of other , co-sharers was denied. {Mirsa, f) 
Bashir Ahmad v. Parshotam. 6 O. W. N. 536 = 

115 I. C. 440 = A. I. R. 1929 Oudh 337. 


• Co-sharers—Lambardar continuing in possession j 
after partition and delivery of possession—Earliest 
moment when possession can become adverse. 

Where a lambardar continues in possession of the 
snare in the zamindari property of one of the co-sharers 

D. D.— VOL. 1—4 


. . C ?~ s 4 /l . arcrs —pne co-sharer.in actual possession of 

part and other co-sharer in constructive Possession of 

" aciual Passion of rest—No adverse possession 

A title by adverse possession is not established in a 
case where one of two co-sharers equally entitled to the 
property is m actual possession of a part of it and the 
other co-sharer is in constructive possession of the same 
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j a| # „ in a. lual possession of the rest, (liter Hasan, 


.i!lU .u>’' m n'- v*.... t # - c, vr'H 

/ (• ) ( HHOTI V I.ALT’. HANUMAL SlM»H. 

/ ( • 80 1 . 0.619= 11 O.L. J.735- 


A. I. R. 1925 Oudh 208. 

ii-.arcrs—On,- co-sh.,r.-r holding adv.-rs.-ly to 


-i/j — .. ,, j. j., c 

t ;„, —Entry of latter's name in Revenue Records d> ( . 

W here a co-sharer in possession of joint propeit} has 
,v an overt act shown to his co-sharers that he would 
hold adversely to them, his possess,on does not cea. e 
to be adverse merely because subsequently the names of 
his CO sharers were entered in the Revenue Records as 
co sharers. Title to the wasteland milgo «‘th «■“« 
the cultivated area. 22 I.C. Wb Ref. 29 IX. 348 I Hat. 
(Martin,-an. /.) MUHAMMAD H.AS.AN ;' Q £°« A £ A - g9 

71 I. C. 805 = A. I. R. 1924 Lah. 389. 


‘Co-sharers -One co-sharer mortgaging joint pro- 
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back years. A. I. R. 1919 P.C. 44, Ref {Dalai, J.) 
G \ng t Sah AI r. Nih.al SINGH. 105 I. C. 628 = 

8 L E. A. (Eev.) 264 = A. I. E. 1927 All. 846. 

_ Co-sharer— Onus of proof is on party asserting .. 

Where the evidence establishes that one of the parties 
•vas not only a joint owner, but that he undertook to 
look after the share of the other party at the express 
request the burden lies upon the former to establish 
when lie became faithless to the trust imposed upon 
him and asserted a hostile title in himself to the know¬ 
ledge of the rightful owner. {Mockerfee and Buckland , 
//) T \G AN NATH M.ARWARI v. MT. CHANDNI BlBI. 

26 C. W. N. 65 = 67 I. C. 31 = 34 C. L. J. 432= 

A. I. R. 1921 Cal. 647 (661). 

Co-sharer — Ouster. 


perty exempting some plots—Exemption does not punt 
his exclusive title to them or ouster of other co-slnu a s. 

Where a co sharer while mortgaging joint property 
exempted certain plots therein, the fact of mere exemp¬ 
tion of these plots would not indicate that he was in 

exclusive possession of these plots and therefore had 

become exclusively entitled to them, and had power to 
mortgage them in entirety thus constituting an ouster of 
the ether co-sharers with respect to these plots. {Misra. 

j.) Bashir Ahmad v. parshotam. 

6 0. W. N. 536= 116 I. C. 440 = 
A. I. R. 1929 Oudh 337. 


Even when there is no evidence of ouster at a parti¬ 
cular time, it is not unreasonable for Courts to infer an 
ouster as existing for a long time from facts found by 
them. 29 Bom. 300 Foil. {Kumarasivami and Reilly , 

//) Bapatla Venkata Row v. Bapatla Venkoba 
row 102 I. C. 300 = 38 M. L. T. 283 = 

A. X. R. 1927 Mad. 596. 


-Co-sharer—Ouster—Mtre possession by some will 


not constitute ouster of others . 

Three brothers Ghazi, Rawa and Maula Baksh 
obtained a decree in 1870, declaring their title to the 
house in dispute. Maula Baksh did not live in the house 
after the decree but allowed his two brothers to remain 

__ in possession. This they did until the year 1889 when 

.. ./ | they mortgaged the house to a third party and that third 

Co-sharers—Though one co-sharer ordmanl J i par ty remained in possession. This mortgage was re¬ 
deemed and upon this being done, the plaintiffs who 
were the representatives of Maula Baksh, brought a suit 
for their one-third share of the house. There was 
nothing to show that the plaintiffs had knowledge of the 

mortgage. . __ , 

Held, that the single fact that the brothers of Maula 

Baksh remained in possession and that a mortgagee from 
them was also in possession is not sufficient to constitute 
ouster. {Mears, C. J. and Bauerji , /.) IlAFIZ AB¬ 
DULLAH v. ALU. 21 A. L. J. 204 = 711. C. 640 — 
4 L. R. A. (Civ.) 139 = A. I R. 1923 All. 291 (1). 


holds on behalf of all , avert act clearly shown gintention 
to hold exclusively can make his possession adverse — 
Limitation cauu, t be stopped by affirmations of right or 
applications for partition but by effectual breaking of 

the exclusive possession. # 

The possession of one co-sharer is ordinarily the pos¬ 
session of all the co-sharers, but the co-sharer in posses¬ 
sion can convert his possession into adverse possession by 
an overt act showing unequivocally to the co-sharers, that 
in future, he intends to hold for himself alone. 1 his 
adverse possession so begun cannot be stopped by the 
other co-sharers merely by affirmations that they are co¬ 
sharers or by mere applications for partition. It is the 
business of those co-sharers, within limitation, actually 
and effectually to assert their rights and to break up the 
usurper’s exclusive possession. {Campbell. J.) HlRA 

Singh v. Punjab Singh. 78 I. C. 113 = 

A. I.R. 1925 Lah. 183. 


■ Co-sharer—Possession is not adverse if it could be 


■Co-sharers—One co-sharer taking lease from 


others—Remaining in possession cvm after expiry of 
term—Rent not paid—Possession is adverse. 

Where a co-sharer obtains a lease of the land from 
the other co-sharers and continues in possession of the 
land for a long time, even after the expiration of the 
period of the lease, and does not pay any rent or share 
of profits to the other co-sharers, the only inference 
possible under the circumstances is that he held the land 
adversely and not as co-sharer. ( Mukerji , /.) DaLI- 

mar Singh v. Joti Prasad. 851. C. 550 = 

6 L. R. A. (Civ.) 254 = A. I. R 1925 All. 698. 

Co-sharers—One of two equal co-sharers of tin 


khewut land , though in possession of the major portion , 
does not hold the excess laud adversely. 

Where A and B were equal shares in the khewat land 
of 18 biswas, and the latter was in the cultivating pos¬ 
session of 13 biswas and the former in possession of 5 
and A did not receive for many years his profits to which 
he w as entitled according to his half-share: 

Held that there can be no adverse possession by B of 

. . . ■ . ■ a . a % /* P 


referred to a lawful title—Where no previous denial of 
title of other co-ewners by a co-crwner in possession of the 
-whole property , possession must be presumed on his own 
behalf and on behalf of his co-o-wners. 

Possession is never considered adverse if it could be 
referred to a lawful title. Possession of one co-owner is 
in law the possession of all the co-owners and nothing 
short of ouster or something equivalent to ouster will put 
an end to that possession. 

Where a co-owner in possession does not deny the title 
of the other co-owners till shortly before the institution 
of the suit claiming adverse possession of property and 
never lays claim to more than his share, it is presumed 
that the co-owner in possession is in possession on his 
own behalf and on behalf of his co-owners. Corea v. 
Appuhamy. (1912) A.C. 230; Thomas v. Thomas , (1855) 
2 K. & J. 79 ; 37 All. 203 ; 35 Cal. 961; 21 C. L. J. 
253 ; \. I. R. 1926 Oudh 141 ; and A. I. R. 1926 Oudh 
258 ; Con. and ReL on. {Gokar Math Misra and Nana- 
vatty , JJ.) Md. Jamil At a v. Md. Hafiz Ata. 

5 0. W. N. 847= 112 I. C. 522 = 
A. I. R 1928 Oudli 449 (460). 

Co-sharer—Possession between tenants-in-common 


—A person cannot be a tenant-in-common with one whom 
he never recognized as such . 

The principle of possession between co-owners is that 
every co-owner is a tenant-in-common and that possession 


53 


CIVIL, CRIMINAL AND REVENUE 


ADVERSE POSSESSION— Co-sharer. 

of a tenant-in-common is not adverse to his co-tenant. 
But a person cannot be a tenant-in-common with a person 
whom he never recognized as a co-tenant and probably 
had no knowledge of his existence. 16 C. \V. N. 849 
Rel.on. {Suhrawardy and Graham, //.) Mahfniira 
Nath Biswas *. thaku Chandra Bose 

107 I. C. 741= A. I. R. 1928 Cal. 396. 

- Co-sharer—Possession of one is not adverse to 

others util ess they are aware if the exclusion. 

The exclusion by a co-owner of other co-owners will 
not become adverse to the other co-owners until they 
become aware of it. But none the less there may be 
•exclusion in fact. ( Ashworth , J. C. and Simpson, A.fC.) 

Thakur Rudra Pratap Narayan Sing v. Thakur 
Nirman Prasad Sing. 74 j. c 225 = 

9 0 L. J. 552 = A. I. R. 1923 Oudh 61 (76). 

- Co-sharers—Possession of one is not adverse nnlei¬ 
ther e is ouster -Denial of title is ouster. 

Ifapioperty belongs to several co-sharers and one 
co-sharer is in possession of the entire property, his 
possession cannot be deemed to be adverse to other 
co-sharers. He must be deemed to be in possession on 
behalf of the other co-sharers and adverse possession 
cannot be founded on the basis of such exclusive posses¬ 
sion, unless there has been an ouster of the other co- 
sharers. The ouster takes place when the title of the 
other co-sharers is denied. Cases referred. ( Misra , /.) 

Bashir Ahmad v. Parshotam. 6 0. W. N. 536 = 

1151. C. 440 = A. I. R. 1929 Oudh 337. 


— Co-sharer—Possession of other's share is adverse. 

. Exclusive possession by one co-sharer of lands allotted 
in partition to another, is adverse. {Abdul Pa oof, /.) 

Muhammad Din v. Muhammad. 67 I. c. 425 = 

3 Lah. L. J. 377 = A. I. R. 1921 Lah. 83. 

- Co-sharer—Possession and enjoyment of entire 

profits by one co-sharer are not adverse possession against 
other co-sharers. 

The fact that the plaintiffs have not been in the 
•enjoyment of the rents and profits of the property is not 
sufficient to establish a title by adverse possession in the 
defendants who have enjoyed such profits. The simple 
reason for this view' of the law is that the fact is consis¬ 
tent with the legal title in the co-tenant in possession ; 
but having the title to possession, his act of exclusive 
enjoyment of the profits cannot amount to a hostile 
assertion on his part as against the title of the co-tenant 
not m possession. The facts that mutation of names in 
-the Revenue Registers on the death of a Muhammadan 
was made in favour of his sons only, though this was 
done with the knowledge and with the consent of their 
sister, that neither the sister nor her heirs ever lived with 
the defendants, the sons, and that neither she nor her 
heirs ever enjoyed the fruits of the common estate do not 
•constitute adverse possession as understood in law, in a 
case between co-sharers. {Wazir Hasan , A. J. C.) 

Abdul Shakur Khan v. Muhammad alt Khan 

78 I. C. 282=-A. I. R. 1925 Oudh 241. 

Co-sharer—Principles is to , explained. 

In the case of adverse possession between co-owners, 
the test is not, has the plaintiff been out of possession 
for twelve years, but it is for the defence to make out 
adverse possession and as between co-heirs the onus is 
heavy upon the party who asserts that he has been in 
exclusive possession. It is settled law, that in order that 
s ^ ss i° n may be adverse, there must be, on the part 
of the co-owner setting up adverse possession, a dis¬ 
claimer of the other’s right, by an open and unequivo¬ 
cal assertion of a _ hostile title. Acts which would 
amount to dispossession, if done by strangers, would not 
m the case of a co-sharer, be construed as such, for the 


ADVERSE POSSESSION—Co-tenants. 

reason that each of the co-owners being entitled to the 
endowment of the property, it will be presumed, until 
the contrary is shown, that the acts were not unlawful 
acts but were done in the exercise of a lawful right. 
In the case of co-heirs, the question of adverse posses¬ 
sion may arise at least in three ways : first, possession of 
the entering heir may be from the outlet adverse and 
on his own behalf ; secondly, while the entering co-heir 
may originally take possession on behalf of all, he may 
subsequently change his intention and hold the property 
adversely and on his own behalf ; and thirdly, there 
may be a prior joint occupation in fact, but one of the 
co-heirs may subsequently obtain sole possession under 
a hostile claim of title and rely upon that possession to 
support an exclusive right. {Vcnkatasubba Rao , J.) 
Vknkatachalam CHETTIAR v. ANNAPURNI A.M- 
MAI • 109 I. C. 553 = 28 M. L. W. 599 = 

A. I. R. 1928 Mad. 652= 55 M. L. J. 223 (2). 

Co-sharer—Shamilat land—Evidence of hostile 

enjoyment Entry in Govt, records— Interruption of 
possession. 

To establish complete ownership by adverse possession 
over shamilat land, the co-sharer claiming exclusive 
ownership must show two things, namely, (/) that the 
land has been in his exclusive possession, and (ii) that 
he has openly asserted his exclusive ownership or has 
done some overt act to show the intention of holding 
the land as his own. The mere retention by the Re¬ 
venue Authorities ol the names of the other co-sharers 
after the usurping co-sharers’ exclusive possession has 
begun does not pr.vent limitation running against them. 
Nor does even a decree in their favour, not accompanied 
by actual effective assertion of rights and taking posses¬ 
sion of those rights, help them. 29 B. 300 ; (1911) 

1 M. W. N. 207, Rel {Abdul Raoof and RIoti Sugar, 

//.) Hans Raj v, Maulu. 63 I. c. 881. 


Co-sharer Sole occupation by one is not adverse 
to others. 

As between co-sharers, the mere fact that one of the 
co-sharers is in sole occupation of the property does not, 
by itself, show that such possession is adverse to the 
others. 16 C. W. N. 849 ; 24 C W. N. 1057, Rel. 

(Chatterjcc and Cuming , //.) SHEIKH SaCHUNI v. 

Sheikh Basir. 64 I. C. 613. 


Co-sharer Trees—Individual proprietor, can¬ 
not, by planting trees on common land without consent 

of all , appropriate it to his use and claim adverse posses¬ 
sion. 

The planting of trees on the common land is a matter 
of common occurrence in India and is often done as an 
act of piety and public utility. It is well settled that an 
individual proprietor cannot by planting trees on com¬ 
mon land without consent of all co-sharers appropriate it 
to his own use and therefore title by adverse possession 
cannot be acquired by such possession. {Tek Chand , /) 
KUNJ LAL v. Ramji Lal. 28 P. L. R. 217 = 

1021. C. 9 = A. I. R. 1927 Lah. 416. 

Co tenants. 

Co-tenant To constitute adverse possession by 


onetenant-in common there must be ouster of the other 

—Ouster may be presumed from sole possession of one 
tenant for long time. 

. To constltut e an adverse possession as between tenants- 
in-comm°n there must be an exclusion or an ouster. 
(29 Bom. 300, Rel. on.) Sole possession by one tenant 
in-common continuously for a long period without any' 
claim or demand by any person claiming under the othe? 
tenant-m-common is evidence from which an actual 
ouster of the other tenants-in-common may be presumed 
It does not follow, therefore, that as soon as a recei^ of 
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all the profits by one tenant-in-common commences, 
time is running adversely against the other tenant. It 
i> only after a continuous enjoyment by one tenant-in- 
comriK-n that a presumption might arise that he has 
denied the right of the other tenant-in-common to enjoy 
together with him the property. {Maclcod, C. J.and 
Shah. /.) SHIVLINGA^PA SATVIKAPPA v. SATYAVA 
L \.\MaN. 23 Bom. L. R 967—64 1.0.552 = 

A. I. R. 1921 Bom. 77 at (78). 


- Co-tenant—Ouster by one need not be violent. 

The ouster of the co-tenants in o:der to render the 
possession adveise need not be violent or intimidating 
expulsion or repul-ion nor need notice of adverse holding 
be actually brought home to the other co-tenants by 
personal or formal communication ; but it is sufficient, 
if contrary is not proved, that the circumstances show 
that such knowledge may reasonably be presumed. 
{Suhrauuird y and Maker)) , //■) S.ABITRI DASI v. 

Nadiak (’hand. 94 I. C. 38 = A.I.R. 1926 Cal. 881. 


Criminal Trial. 

- Criminal Trial — Possession—Tormal possession 

in execution of decree is sufficient possession. 

A person in formal possession of a property in execu¬ 
tion of a decree shall be deemed to be in possession of 
property. {Heave, A. /•('.) BALKU v. KlNG-EMPEROR. 

81 I. C. 533 = 25 Cr. L. J. 917 = 
A. I. R. 1925 Oudh 183. 


Donor and Donee. 

- Donor and donee. 

A donee under an invalid deed of gift acquires title by 
adverse possession if he remains in possession for over 
12 years. 43 Mad. 244, Rel. on. {Misra. J.) SECRETARY 
of State v. Harcharan Das. 1 Luck. 33 = 

13 0. L. J. 115 = 3 0. W N. 45=911 C. 927 = 

A. I. R. 1926 Oudh 98. 

- Donor and Donee—Donor of dedicated property 

tan himself acquire title to it by adverse possession — 
Peligi ons endowment. 

Adverse possession can be acquired against idols in 
re-pect of property dedicated in their favour. The same 
principle applies whether the adverse possession is exer¬ 
cised by a total stranger or by the dor.or himself. 
32 Cal. 129 (P. C.); A.I.R. 1926 P.C. 2 Appl. ; 37 Cal. 
835 Ref. 

A donor executed a deed dedicating his property to an 
idol making his mother a shebait. 

No mutation was effected and the municipal taxes 
were continued to be paid by the donor. Two years 
later the donor with his mother revoked the dedication 
and thereafter the donor treated the property as owner 
for over 12 years. 

Held , that he acquired title by adverse possession. 
(Sulaiman and Kendall, //.) DASAMI SAHU v. 
PA RAM Shameshf.dar. 51 All. 621 = 

1929 A. L. J. 473 = 116 I. C. 433 = 

A. I. R. 1929 All. 315. 

- Donor and Donee—Void gift. 

Possession under an invalid gift is adverse. ( Stuart , 
C.J.and Hasan, J.) JAGDEV SlNGH v. DEPUTY 
COMMISSIONER, PARTABGARH. 2 Luck. 507 = 

13 0. L. J. 762 = 29 0. C. 176=3 O.W.N. Sup. 56 = 

96 I. C. 47 = A. I. K. 1926 Oudh 431. 

. Easement. 

-Easement—Right of fishery. See ADVERSE 

possession—Fishery. 

- Easement—Public exercise of easement docs not 

destroy title. 

The proprietor of a piece of land over which the mem¬ 
bers of the public exercise a right of easement does not 
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lose his right to the land as proprietor of the land on 
account of the occasional user for the purpose of exer~ 
cisin" the right of easement. {Ctiming and Chakravarti, 
T T\ MOHENDRANATH V. NABODWIB CHANDRA. 

43 C. L. J. 180 = 94 I. C. 5= A. I- R- 1927 Cal. 97. 

- Easements—Right to open shutters and maintain- 

weather- frames is acquirable by adi'crsc possession. 

Where the plaintiff had opened his shutters and main¬ 
tained his weather-frames projecting for more than 

twelve years on the defendant s soil. 

Held that he acquired a right thereto by adverse pos¬ 
session, and was entitled to an injunction against the 
defendants restraining them from building, so as to- 
interfere with the right of the plaintiff to open the shut- 
ters on the defendant’s land or to interfere with the said 
weather-frames. 3 Bom. 174 ; 28 Bom. 428, loll. 

(Taraporewala , /.) BAHADURMAL GURMUKHRAI 
NF.MAN1 7'. MOHANLALSURCHAND. 

27 Bom. L. R- 536 = 87 I. C. 1008 — 




Effect of. 


- Effect of , , . 

Where the right to bring a suit for land has become 

barred the mere fact of a trespasser taking possession 

does not revive the right, {flea Id and Chan J J.) 

MG. San Thim Mg. Maung. 5 Bur. L. J. 4- 

95 I. C. 514= A. I. R. 1926 Rang. 95. 


-Effect of—Party who is out of possession for 12 

. i . . • * • 1 T j • l 7 _ 7. .. ... i a • a ■ 


■ars cannot be remitted to his old title by entering into 

ys session. 

If a party, who has been 12 years out of possession 
id whose suit is, therefore, barred, should again get 
ito possession, he is not remitted to his old title. 11 B. 

. R. 237 and 1 Bouhtois 70, Rel. on. A. I. R* 1926* 
ac. 99, Dist. (Findlay, J.C.) KaPOOR v. NaNHI. 

_ . . — A ^ a t ■! nno *XT a rr OOH 


Effect of—Right to possession barred—Subsequent 


re-entry. 

If a party who has been 12 years out of possession 
and whose suit is, therefore, barred, should again get 
into possession, he is not remitted to his old title as 
there is no remitter to a right for which the party had^ 
no remedy by action at all. {JVasir Hasan, J. C. and 
Heave , A. J. C.) MT. MAHMUDUNNISSA 7’. SYED 

Zahid Raza. 84 I. C. 98 = 11 O. L. J 466 = 

1 O. W. N. 139 = A. I. R. 1925 Oudh 20. 

Elements of. 

'E lements of — Origin and quality of possession , 
can be considered. 

In considering cases of adverse possession Court is 
clearly entitled to consider the origin and quality of the 
possession. ( Odgers, J.) GOVINDSWAMI C HETT1AR 
7'. KOTHANDAPANI Chettiar. 

24 M. L. W. 766 = 99 I. C. 158 = 


A. I. R. 1927 Mad. 111 = 62 M. L. J. 203. 


- Elements of—Thrcnoing of rubbish is not suffi¬ 
cient user. 

Obiter. —Much more substantial user than the mere 
throwing of rubbish on to a piece of land must he proved 
in order to establish any sort of title by adverse posses¬ 
sion. 16 Bom. 338, loll. {Bueknill and JRoss, //.) 
Hemat Ram v. R. Karu Sahu. 

96 I. C. 452 = 1926 P. H. C. C. 246. 


Essentials of. 

- Essentials of. 

To prove title by adverse possession it must be shown 
that such possession is adequate, in continuity* 
in publicity and in extent and it must be actual, visible* 
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exclusive, hostile and continued during the statutory 
period. Knowledge on the part of the person whose rights 
are invaded is an essential element of adverse possession. 
27 Cal. 943 (P.C.) ; 35 Cal. 961 ; AI.R. 1922 P.C. 181; 
27 Bom. 43, Rel. on; 7 O. L. J. 282, Dist. {Baza, J.) 
MUBINULNISSa v. A LI HUSAIN. 6 O. W. N. 652 = 

119 I. C. 866= A. I. R. 1929 Oudh 402. 

Essentials of It must be adequate in continuity, 
publicity and extent so as to slum that it is possession 
adverse to the competitor. 

The fact that a stranger takes possession of a property 
under a mistake common to all does not make his pos¬ 
session any the less adverse. But adverse possession 
must be adequate in continuity, publicity and extent so 
as to show that it is possession adverse to the competi¬ 
tor. 5 Bom. L. R. 674 ; A. I. R. 1922 P. C. 181 ; 27 
Cal. 943 (P.C.); and 26 Bom. 410 ; Rel. on. {PatAar 
and Baker, //.) KESHAV RaGHUNATH 77 . GOVIND 
CHIMNAJI. 30 Bom. L. R. 509= 110 I. C. 303 = 

A. I. R. 1928 Bom. 287. 


Essentials of — I1 must be open, adequate in extent 
and continuous. 

A trespasser cannot perfect his title by mere occasion¬ 
al user of the land. The rightful owners title cannot be 
extinguished where the trespasser’s possession, is other¬ 
wise than open, adequate, in extent and continuity, etc. 
(Chakravarti , J.) H.ARISADHAN PATARI v. DINAn’aTH 

Banerjee. 82 I. C. 318= A. I. R. 1925 Cal. 316. 

- Essentials of—Adverse possession to be effective 

must be continuous, and actual, not merely constructive 
or ideal. 

In order to bring a case within the statute of limita¬ 
tion there must be both absence of possession by the per¬ 
son who has the right and actual possession bv another 
whethei adverse or not, If a person enters upon the land 
of another and holds possession for a time, and then with¬ 
out having acquired title under the statute abandons pos¬ 
session, the rightful owner on the abandonment is in the 
same position in all respects as he was before the intru¬ 
sion took place. There can be no continuance of adverse 
possession when the land is not capable of use and en¬ 
joyment, so long as such adverse possession must rest on 
the fact of use and occupation and the real owner does 
not discontinue his possession so long as the land is dilu- 
viated. Adverse possession to be effective must be pos- 
session adequate in continuity, in publicity and in ex¬ 
tent of area, and must be actual, visible, exclusive and 
hostile; further the doctrine of constructive possession 
cannot, be applied in favour of a wrong-doer whose 
possession is confined to the area of which he is in 
actual occupation. 

A series of isolated acts of trespass with no conti¬ 
nuity of possession would fall short of the requisite and 
if, in fact, there has been interruption, possession dur¬ 
ing such interruption must be deemed to be with the per¬ 
son having the lawful right. It must also be actual 
as opposed to ideal possession. 

Once in fact there has been cessation of possession 
the question of intention is wholly immaterial but in 

determining whether there has been discontinuance of 

possession intention, cannot altogether be left out of 
account. For after all, the adverse character of posses¬ 
sion must be based to a certain extent on the intention 
to exclude the real owner. ( Rankin and Mukerji, Tj \ 

Abhoy Sankar Mazumdar v. Satyendra Prasan- 
na Bose Mazumdar. 85 1. c. 594= 

i >f I ' j A I. R. 1925 Cal. 981. 

~ Essentials of—Adverse possession must be adequate, 
continuous and exclusive—Acts of possession by owner 


ADVERSE POSSESSION—Evidence. 

though not continuous 701 11 destroy adverse possession — 
Limitation Act (/X of 1908), Art . 144. 

Adverse possession, Contemplated by article 144 must 
be adequated in continuity, in publicity, and in extent 
to show that it is possession adverse to the competitor. 
Standing a title in A, the alleged adverse possession of 
B must have all the qualities of adequacy, continuity and 
exclusiveness which should qualify such adverse posses¬ 
sion. The onus of establishing these things is upon the 
adverse possesssor. Accordingly when the holder of title 
proves that he too has been exercising, during 
the currency of his title, various acts of possession, then 
the quality of these acts, even though they might have 
failed to constitute adverse possession as against another, 
may be abundantly sufficient to destroy that adequacy 
and interrupt that exclusiveness and continuity 
which is demanded from any person challenging by- 
possession the title which he holds. {Lord Shaw.) 

Kuthali Moothavar v. Pekingati Kunharan 
Kutty. 48 I. A. 395 = 44 Mad. 883 = 66 I. C. 451 = 

26 C. W. N. 666 = 24 Bom. L. R 669 = 
30 M. L. T. (P.C.) 42 = 14 M. L. W 721 = 
1922 M. W. N. 847 = A. I. R. 1922 P. C. 181 = 

41 M.L.J. 650. 

^7a E d ZT h 0f - p ° ssessi0n °“e ht 

In considering whether possession was adverse or not 
Courts should remember that there ought to be nothing 

— a ' n th ! P°f ession r £|' ed "P° n as being adverse. 

2 Bom. 388 and Thomas v. T/iamas , 169 E R 701 Ref 

(Anantakrishna Ayyar , /.) KALATTY MUDAL 1 l 

Mangapathi Mudali. 31 m. L. W 526=’ 

1930 M.W.N. 111=125I.C. 227 = 

A. I. R. 1930 Mad. 563. 

- -Essentials of—Some Acts of possession are not 

enough to constitute adverse possession . 

1o prove title to land by adverse possession for Ihe sta¬ 
tutory period it is not sufficient to show that some Ss 
of possession have been done ; the possession required 
must be adequate, m continuity, in publicity and in ex¬ 
tent to show that it is possession adverse to the com- 
petitor, in other words, the possession must be actual 
visible, exclusive, hostile and continued during the t me 

35 cT P^rFo,? ( th A StatU ‘ e of Citation 

jd v.ai. VOI, loll. {Raza, /.) Imdad TTtiqmx. 

Khan v. Mt. Haidari Khanam. 102 I. c. 207 = 

A. I. R. 1927 Oudh 551. 
Evidence. 


pality. 


■Evidence—.Kabuliats and applications to Munici - 

a ? d . a P plication t0 'he Municipality mav 
not be sufficient to prove possession but trimn f t 

counterparts of leases executed by tenants ^ and fZr 

cations for permission to build, put in the Munidna! 
Board are the best possible evidence of posse sion 
They would at least tend to show which were /L n» 
who were in actual possession and on whose 

held that possession. The application would "show also 
that a certain party alleged himself to hf- in ™ • SO 

the property in dispute, f GokTIrZdf) ITZZf 

v AbduSSaTtar. 74I.C. 879 = A.I.1L 1923^12 565^ 

- Emdence Mortgage by one co-owner 
A mortgage by itself does not amount to' an 

one.TmusCta,h^!'Sr at th “U h * o r iS an 

With the ^^eof oth ?3 m r b |SsteT ££ 

Muhammad^. {£ j G £^ 

A. I. E. 1930 L. 251 = 31 P I L C R 10 1 5 1 3 
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ADVERSE POSSESSION Evidence 


.. , :C e—Portion of property left undivided 

ti , rc main with a member—Secret mortgage 

and ai-o< 0 “i " 

* r ,n"L-irtition of family property when some property 
. undivided and is allowed to remain in possession 
' t an person, the person holding such property is 
■’ U , co-owner. In order to claim adverse possession 
;;’ t ;'l‘i r ;; e n u „n him to prove that he repudiated the title 
members (having interest in the propert>)to 
;; a knowledge and that he has done some acts adversely 
l- e kn mledge of such members. Mere failure on the 
o'; of such members to prove permissive possess,on does 
P ait , muh hi« title by adverse possession. A.I.K. 

XnS on. 'a mere mortgage of that property 
, t • iLdoes not by itself show that the act is an 

b> - h ‘ m !ne It must be proved that the mortgage was 

tern 

_ .Evidence — Co-i--.oners—Sole fosscssic n and enjoy- 

tt bv one without denial of right. 

The sole possession by one of two joint owners ,t- 
se |f i, no evidence of the denial of the ngh ofthe 
other joint owner, and time does not run against the joint 
l iter out of possession until the joint owner in posses- 
11 as done some act to the knowledge of the other 
w lh an ounts To a denial of the latter’s right. No 
Tmbt it is perfectly correct to say that sole possession 
by one tenant in common continuously for a long period 
without any claim or demand by any person claiming 
under the other tenant-in common is evidence from 
which an actual ouster of the other tenant-uncommon 
may be presumed. ( Mat lead , C. J. and Shah, J .) 

I HAND BH.U MAHAMADBHA. VOHKA r, HASANBHAI 

r \himtoola. 46 B. 213- 23 Bom. L- R- 1033 
KAHiMiooLA ^ j c 205 = a l R . 1.922 B. 160. 

_ .Evidence— Natham Poramboke—Open use of. 

Erection of hut, tethering cattle and enclosure of the 
site and other acts of open use for over 60 years con¬ 
stitute adverse possession as against the Government. 
(Snndaram Chetty . /.) SECRETARY OF STATE r 

MUTHUKUMARA PlLLAI. A. I. R. 1927 M. 456 

26 M. L.w. 349= 101I.C 96 = 38 M.L.T. 348. 


■Evidence. 


Collecting cattle on the land or fixing mangers or 
pegs or erecting a platform on it by the defendant are 
not sufficient to make the owner out of possession. 
(Da/ip Singh , /.) Muhammad Amin Khan v % 
BALANDA. 1091. C. 657 = A. I. R. 1929 L. 71. 

-Evidence— Co-sharers—Erection of building by 


one or non-participation of profits by others—If con¬ 
clusive. ....... • . . 

The erection of a substantial building on joint property 

by one co-owner or non-participation in profits cannot 
be regarded as conclusive evidence of ouster. Principles 
and case-law fully discussed. (Alookerjee and Buckland , 
//') TAGANNATH V. CHANDNI BlBJ. 

67 I C. 31 = 34 C.L.J. 432 = 26 C.W.N. 66 = 

A. I. R. 1921 Cal. 647. 


_ Evidence — Co-sharers — Ouster—What amounts to 

See also ADVERSE POSSESSION, CO-SHARER. 
——Evidence—Merc non-payment of rent does not per 
se establish adverse possession—Claimants being in 
permissive possession of portion of land absorption by 
them of rest of land cannot be regarded as act tending 
to make possession adverse—Entry in rrvenuc record 
does not necessarily show that adverse possession com¬ 
menced on that day. 


ADVERSE POSSESSION-Evidence. 

The mere fact that persons claiming land described 
kharkana and lying waste on ground of adverse posses- 
sion have been in possession of the land as tenants at 
will paying no rent does not by itself establish that they 
were in adverse possession. Mere non-paymeut of rent 
does not per sc establish adverse possession and when 
the claimants are in permissive possession of a portion 
of the land their absorption of the rest of the land, can¬ 
not be regarded as an act which the mere efflux of time 
can make their possession adverse. The claimants must 
show when the adverse possession began. Mere entry 
of their names into revenue records in particular years 
does not necessarily show that their possession commen¬ 
ced to be adverse from that period A.I.R. 1927 Lah.759 
and 35 Mad. 618, Rel on. ( Tapps , J.) ALLAH DlTTA 
v. Budhu. A.I R. 1930 Lah. 437.. 

- Ei v deuce — Record-of- Rights—Or dcr i n m utati on 

proceedings per se does not create title—But if accom¬ 
panied by acts of possession, adverse inference of hostile 
title may arise. 

Although an order made in mutation proceedings may 
not per sc create any title, but if accompanied or follow¬ 
ed by overt acts of possession such an order might give 
rise to an adverse inference of an assertion of a hostile 
title. A.I.R. 1926 P.C. 100 Rel. on. ( Kinkhcdc , A. J. 
C ) Balkisan Singh v. Govind Singh. 

109 I.C. 522 = A.I.R. 1928 Nag. 252. 

- Evidence—Grazing cattle and storing straw do 

not constitute. 

Where defendant and his tenants used to tether 
their cattle and to store fodder and straw, and they used 
to graze their cattle on the land, held, the user of the 
sort established in this case is common in this country 
and excites no particular attention. It is neither intend¬ 
ed to denote, nor understood as denoting—on the one 
side or the other—a claim to the ownership of the land, 
and, where this, and no more, is the case, it would be 
wrong to hold that a claim by adverse possession has 
been made out. 16 Bom. 338. Foil. (Abdul Raoof > 

/.) Mausa sukhaf. Lal v. Khushali Ram. 

4 Lah. .L. j. 467 = 58 P.L.R. 1922=69 I.C. 4 = 

A.I.R. 1923 Lah. 26. 

- Evidence. 

Mere holding of a mela and realisation of profits 
therefrom, even assuming that the mela was held at the 
instance of fakirs who looked after a foundation does 
not prove their title to the iand on which mela was held. 
(B. B. Chose and Bose , //.) ABDUL BaRI v. HRISHI 
Kesh Mittra. 49 C.L J. 546 = A.I.R. 1929 Cal. 469. 

- Evidence—Equity of Redemption—Clear evidence 

is necessary. 

It is true that adverse possession of an intangible 
right such as the equity of redemption is possible and 
that in law a title to such a right can be acquired by 
adverse possession. But it would require strong and 
clear evidence to make out the plea. Where a minor 
transferied the equity of redemption in 1899 and the 
transferee redeemed the mortgage in 1908 and got pos¬ 
session, from the mortgagee who was in possession prior 
to 1908, held that the transfer by the minor being void, 
the equity of redemption, such as was possible under the 
circumstances, between 1898 and 1908, must be deemed 
to be with the rightful owner and that the adverse 
possession of the transferee, if any began to run only 
after 1908. (Shah, Ag. C. J. and Crump , J.') RAM 
lingappa Rudrappa V. Dhonpi Subrao Kutre. 

24 Bom. L.R. 1304 = 76 I.C. 145 = 

A.I.R. 1922 Bom. 451. 

- Evidence—Inconclusive eiddcnce as to possession 

undermines plea. 
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ADVERSE POSSESSION-—Evidence. 

Where the evidence as to possession itself is of an 
inconclusive character no finding of adverse possession 
for the statutory period can possibly be founded on it. 
(* Spencer , Og. C.J. and Srinivasa Aiyangar, /.) RaN- 
GAPPA NAYAKAR v. RANGASAMI NaYAKAR. 

88 I.C. 249 = 1925 M.W.N. 232 = 
A.I.R. 1925 Mad. 1005. (1010) 

- Evidence—Mere fact of bidding at auction of 

the property is not enough to refuse claim of adverse 
possession—Limitation Act , S. 19. 

Where the tenants of a landlord who were in posses¬ 
sion of certain tanks belonging to the landlord bid at 
an auction in connexion with the landlord’s advertise¬ 
ment for tenants for the tank lands. 

Held, that they might have done so from various 
motives and their action could not be either disturbance 
of the adverse possession otherwise constituted, or 
acknowledgment within the meaning of S. 19 of Limi¬ 
tation Act. (. Rankin and Ghose, //.) COLAM NAZAR 
«'• AB BAS MOLLa. 40 C.L.J. 160 = 84 I.C. 657 = 

A.I.R. 1925 Cal. 193, 


ADVERSE POSSESSION—Fishery. 

is the very essence of adverse possession that it must be 
marked by clear and unequivocal acts of ownership and 
must be sufficiently definite as regards duration, conti¬ 
nuity and extent. The presumption of adverse posses¬ 
sion extends only to the areas which are in the actual 
possession of the trespasser: 9 M. 285 ; 26 B. 410; 
3 L. W. 246, Dist. {Teke ha ml, J.) AiMRIT SARYA 
Ram v. Diwan Chand. 114 I.C. 70 = 

A.I.R. 1929 Lah. 625. 


Lvidcnce—Mutation proceedings are not judicial 
proceedings and do not decide title and are no evidence 
of exclusion from property. 

It is an error to suppose that the proceedings for 
the mutation of names are judicial proceedings in which 
the title to and the proprietary rights in immoveable 
property are determined. They are nothing of the 
kind as has been pointed out times innumerable by the 
Judicial Committee. They are much more in the 
nature of fiscal inquiries instituted in the interest of 
the state for the purpose of ascertaining which of the 
several claimants for the occupation of certain denomi¬ 
nations of immoveable property may be put into 
occupation of it with greater confidence that the 
revenue for it will be paid. Orders in mutation pro¬ 
ceedings are not evidence that the successful applicant 
was in possession as sole legal owner in a proprietary 
sense, to the exclusion, for example, of all claims of 

the other members of the family as co owners or for 
maintenance or otherwise, as revenue authorities have 
no jurisdiction to pronounce upon the validity of such 
a claim. {Lord Atkinson.) HlRNAM SlNGH AND 
OTHERS V. RUDRA PARTAB NaRAIN SlNGH 

531. A. 220 = 48 All. 529=1 Luck- 389 = 
29 O. 0. 316 — 25 A. L. J. 25 = 28 Bom. L. R. 1409 = 
44 C.L.J. 330 = 25 M.L.W. 1 = 981 C. 1013 = 
3 O. W. N. 623 = 1926 M. W. N. 716 = 
13 M. L. T. 81 = A.I R. 1926 P. C. 100 = 

... _ , 51M. L. J, 836. 

-Evidence — Possessor's title admitted under mis¬ 
taken impression—Possession is not adverse. 

Possession by defendants whose title is admitted by 
plaintiff under a mistaken impression cannot be adverse 
to plaintiff. {Broadway and Wilber force, JJ) IndaR 

Singh v. Bakhshisha. 3 Lah. L.J. 424 = 

A.I.R. 1921 Lah. 175. 

Extent of Right. 

Extent of right. 

Possession in assertion of ownership to a half undivi¬ 
ded share can only perfect the title to- that half and not 
to the whole property. ( Halifax, A. J. C.) CHUNNU v 

Subheti. 22 N.L.R. 181=98 I.C. 540 = 

A.I.R. 1927 N. 67. 

” Extent of right — Trespasser—Title only to 
lands effectively occupied by him. 

It is settled law that a wrong-doer usually gains pos¬ 
session only of that portion of the land which is in his 
actual control, and the possession of the part of the 
property does not raise a presumption of the whole. It 


Extent of right— No //-owner's possession. 
Possession by a person who has no title is confined to 
the land actually occupied by him; 12 O. C. 58 and 
8 O.L. J. 495, Foil. {Srivastava, J.) SOHAN LaL v. 
Shaikh Mohammad Husain. 7 O.W.N. 547 = 

14 R.D. 276= A.I.R. 1930 Oudh 374. 


Extent of right—Trespasscr can acquire right 
only m land encroached upon. 

A trespasser cannot acquire by prescription title to 
anything more than the precise area encroached upon 
{Dawson-Mi Her, C.J. and Mttllick, J.) KeSHABJI 
Pitambar v. Shashi Bhusan Banerji. 

1926P.H.C.C. 210 = 96 I.C. 1027 = 
A I.R. 1926 Pat. 385. 391 


Extent of right Vbid usufructuary mortgage _ 

Possession transferred—Transferee prescribes for title 
as usufructuary mortgagee. 

Where possession is obtained under a void usufruc¬ 
tuary mortgage, the person obtaining possession and 
letainmg it for 12 years acquires title only as usufruc¬ 
tuary mortgagee and is bound by the covenants of the 

^yti’igandOdgers, JJ.) SONTYANA GO- 
PALA DASEE v. INAPUT.4LUPULA RAMI 

44 Mad. 946=64 I.C. 328=13 M.L.W. 685 = 
1921 M.W.N. 385 = A.I.R. 1921 Mad. 410 (2) = 

41 M.L.J. 194. 

Fishery. 

-Fishery—Exclusive right of—An interest in im- 
moveable property—Mere right to fish along with others 
,f a " ^sement—Limitation Act—,Ss.2band 28—Art 144 

• If ,u th 1 r ‘ S , , daimed is a mere ri S ht fish not exclud-" 
.ng the lawfn! owner, it would appear to be an easement 

withtn the description of the word in the Limitation Act 

and can be acquired by 20 years, uninterrupted enjoy 

ment. If it JS an exclusive right of fishery it is an 

interest in immovable property a'nd can be Lqu red 

by 12 years adverse possession involving an ouster 

of the right owner. Such a right contfins all the 

essential elements of property and even if it may 

properly be described as a profit a prendre, it has a so 
the distinctive features of an interest in immovable 
property. Even if S 26 of the Act should be applica 

4 iff tl 0Udn u bar the °P eration of Art. 144 and 

PI I 284 e fnM g 4r a roae nde o b °‘ h ^'W^ns. 2 
Ref' J (-p 8 6/ c”l 5 ) C /)' 945 ; 221; 18 c al- 80. 

/•) henry hill & CO. Sheoraj* 7 i ck ' 

IP. 674-67 I.C. 954=3 P. L.T. 477 = 

1 P.L.R. 34= A.I.R. 1923 Pat. 58. (62) 

— Fishery—Public navigable river — Ri e / it of 

fishery can be acquired by adverse possession. * 

Adverse possession of fishery rights can be established 
m a public navigable river if exclusive acts of possession 
are shown for the statutory nerod (r?l " 

Stat7 V ’ M Debendra La l v. Secretary*of 

State. 31 C.W N. 473 = 103 I.C .13 1 

46 C.L.J. 322=A.I.R. 1927 Cal. 403. 

*Fishery Right of, in open sea used exclusive! 
ntinuouslv for 28 vpnrc —. . MSlTfg y 


and continuously for 28 

can be obtained by prescription. exclude 
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ADVERSE POSSESSION Fishery. 

• w ni till* public to fi'li in the sea is common 
rheng 1 ’- | - a of property and members of the 

and Knot th ^,T h e * mion right to fish in the sea 

r , lN , h e - t t . |n a fair an( ) reasonable 

‘^n'nTr and no' so as to impede others Iron, doing the 

others anti to confine the use o -^P v) Ca , 53 Rel . 
for fishing for himself : - • | TDK ARAM 

on. 4 ’bo^.r: 329 -117 1.0. 335 = 

VISHNU. jl B0!n ' u A j K 1929 B om. 226. 

— Fishery—Exclusive right cf-Evjoymcnt »f- 


Mistahen noth,, of rf ht „f fishery, even 

u E "m, Proceeded for some time under the mistaken 
though it piocccCJt real owner 

notion Of right would *tdl he a^en c S e C RE T A RY 

of the property. (_ " ^ OF TANJORE. 

° F STATR " 1930 M W.N. 328 = 31 M.LAV. 508 = 

a.i.r. i93o ]v:ad - 679 ’ 

Forest Land. 

-Forest land —Ta! Mar is not required to prove 


, -tmil uu r of iunglc ami waste land. 

MD. ASGHAR Ali. a j r 1929 Ottdh 328 

Hereditary Office. 

■ Hereditary office—Service inam—Land disan- 


^ hC Ttiinn"eti a from e the t0 office, ‘mrdarl ! W Jr'S riffs fiddler if fid fantilfdhis 
karnam _ become d.sannexerl as ,- th acquir . title by adverse possess,on. 


A DVEBSE POSSESSION—Interruption of. 

Hindu family. 

_ Hindu family—Hindu Dayabhaga joint family 

—Widows of brothers living jointly- One widow becom¬ 
ing Vaishnavi and living by begging and not participat¬ 
ing in profits of the property—Possess,on of other 

widow is adverse—Hindn Law. 

Two widows were in joint occupation of ceitain pro¬ 
perties as the heirs of their husbands who were brothers 
and members of a Dayabhaga ^indu joint family. 
Subsequently one of the widows became a Vaishnavi and 
left her husband’s home and. lived by begging or in her 
daughter’s house. For 15 years she never paid any visit 
to her former home and did not participate in the profits 

of the property. ...... 

Held that under these circumstances, the other widow 

who remained in possession of the property should be 

held to have been in adverse possession. (Tcunon and 

iXrtobouhf JJ.) CHAITANYA KRISHNA v. SOUDHYA- 

MONI DASI 27 C. w. N. 624 = 64 1.0. 773 = 

M0NI ^ A. I. R. 1921 Cal. 656. 

__ Hindu family—Members of—Possession of one 

not adverse to others. . 

If members of a joint family are separate only m mess 
and not in estate there can be no adverse possession. 
(Greaves and Panton , //•) HEMANGINI DASI v . SlTAL 

MONDAL. 67 I. C. 300 = A. I. R. 1923 Cal. 310. 

_ Hindu family—Nonheirs possession is adverse , 

to heir in absence of possession being permissive. 

Possession of the paternal aunt would be adverse to 
the nephew who is the rightful heir unless she continued 
in possession under agreement or arrangement with a 
nephew whereby admitting the nature and possession of 
the nephew. (IVazir Hasan , A.J.C .) J.A1S1 RAM v. RAJ 

Bah adur Kumari. 11 O. L. J. 87 = 83 1.0.563= 
A A.I.R 1924 Oudh 326. 

Hindu family—Person after adoption treated as 

« . t - f . 4 P a. A * ■ ^ T AM — P * _ 


after adoption 
joint family of his birth 

lICclLCU cv^ « -- - j J 

openly exercising the rights appurtenant to such a posi¬ 
tion for over twelve years acquires a title *o joint posses¬ 
sion by adverse possession. 24 Mad. 387, Foil. ( Murphy 
and Broomfield , JJ.) BABAJI DASO DESHPANDE v. 
IIRAJI YFSHV.ANT DESHPANDK, 

32 Bom. L.R. 314 = A. X. R. 1930 Bom. 333. 
Interruption of. 

Interruption of—Decree unaeeempanied by 


I /Ticnnnpvef from tllC Oimtr, ciiHJ » tifiu r ** * **s o.- f ' ' 

h^ing no claim to the office, as j birth can acquire title by adverse possession. 
enjoyed y P ty sucll possession is adverse to | A person given in adoption but even af 

ordinary prr< P ' (Alular Rahim and Ayling, j treated as a member of the joint family 

r) ) °}p\ r R (palli DHANUSHKOTIKAYUDU *. VAKA- 1 —” ^rrKbm the nthts appurtenant to 

VAEA VENKATARATNAM. ^ ^_ 3g ™ %= 

_ Hereditary office—Title acquired by statute. 

Where a title to an office has been acquired by pres- 

• «• n the title of the true owner is not revived byre- 

ansa. c. /. - 

Hass.an v. Hazra Begum. 32C.L.J. 161., ..* f 

- Hereditary office— 'Vatan-- a t i an u ar . decree not accompanied by actual effective assertion 

jiiki Vatan —Possession of Jahagircar, is no a 7cr t < ^ r ^ {s an( j taking possession of these rights, does not 

Vatandars until the Iattcr ^ ma f help to stop adverse possession running: 45 P. R. 1914; 

63 I. C. 881: (1911) M. W. N. 207, Foil. 44 Bom. 934, 
Not foil. (Addison,J.) JA1M1NI DAS PHULLA 
Kh an. A. I. R. 19S0 Lah. 472. 

-- Interruption of—Decree for possession does not 

necessarily interrupt possession or alter its character. 

C , who had two sons M and F had let certain lands to 

, = N ’ or is easy to see how the Jahagirdars R in 1899 for a period of 11 months. R did not pay any 

°" " , rlS " ;,:, p the offices ' of Patil and Kulkarni by ad- rent. In 1912 F obtained a decree for possession against 
could acquire tne om v /> which was not executed. In 1925 M sued to recover 

«>a**cp nnSSeSSlOTi • - I . . » 


"the former—O/Kcc of Patilki and JCulkar- 
Zhi cannot be acquired by adverse possession. 

Assuming that the Nadgirs were entitled either by 
agreement or by custom to get back their Vatan lands 
on payment of Judi. time would not begin to run against 
rhpm until they were made aware that the Jahagirdars 
wrere setting up a title to hold the Vatan lands in their 
own right. Nor is it easy^to see how the 


Ve The Vatan lands had not become the absolute proper 
tv of the Jahagirdars considering the way of, in which 
t L v were treated both by Government and its assignees 
the^lahagirdars. (Mac lead, C. J. and Shah. J.) SHRI- 

„,vi s dingo Nadgir V . Secretary of State for 

24 Bom. L. E. 214 = 
INDIA- A. I. E. 1922 Bom. 18. (24, 25) 


rtrlll* 111 171^ / vnnauiv-vi a uvvi\.v ■»|/«avvimivh 

R which was not executed. In 1925 M sued to recover 
possession from R. 

Held, that the possession of R was adverse from 1900 
to 1925 and there was nothing to show* that the adverse 
character was altered by the decree obtained by F. 44 
Bom. 934, Expl. and Pist. (Madgavkar, /.) 
ULCHAND CHOUTHMAL V. HlRABAI FaKIFCHAND. 

A. I. R. 1930 Bom. 400. 
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ADVERSE POSSESSION—Interruption of. 

- —/nterruption of—Decree for the posse ssion of a 

fort ion of property in defendant's favour—Effect of. 

Where the defendant was in adverse possession of the 
property in dispute, the mere fact that a decree for 
possession of share of that property is in the meantime 
passed in his favour, does not affect the character of his 
possession and convert it into possession of a tenant-in¬ 
common : A. I. R. 1923 Mad. 88; A. I. R. 19?3 
P. C. 175; 45 P. R. 1914, Ref. A. I. R. 1919 P. C. 44, 

Rel on. ( Broadway and Marrison , JJ .) BAHAWAL v 

Ghulam. Md. 117 I.C. 808 = A.I.R. 1929 Lah. 524. ' 

- Interruption of—Assertion of adverse title and 

ouster by defendants—Declaratory decree in favour of 
plaintiffs—Effect. ■ 

Where there has been an assertion of adverse title 
accompanied by the ouster of plaintiffs, the mere fact 
that the plaintiffs subsequently obtained a declaratory 
decree would not prevent the statute of limitation from 
running against them : 45 P. R. 1914 and 63 I. C. 881, ' 
Ref. 0 Shadi Lai , C. J. and Ag/ui Haidar , J). 

Muhammad Ibrahim v. Sh.aida Muhammad. 1 

11 Lah. L. J. 553 = 120 I. C. 486 = 

A. I. R. 1950 Lah. 297. i 

- Interruption of—C. P. Code , O. 21, R. 35 (2)— • 

Symbolical joint possession stops adverse possession from 
running against the decree-holder. 

The giving of joint possession is merely a symbolical 1 
tiansaction under O. 21, R. 35 (2), but it stops adverse 
possession from running against the decree-holder. ' 

(Addison , /.) KUNDAN LaLz-. GOURI MaL. 

108 I. C. 396 = A I. R. 1928 Lah. 719. 


ADVERSE POSSESSION —Interruption of. 

session. The consent decree will put an end to the 
adverse possession and would make the parties to the 
consent decree co-owners in joint possession. They 
could not thereafter secretly or surreptitiously convert 
their occupation into hostile possession. ( Mookerjee and 
Chotzncr , //.) SYAMA CHARAN DaS v. SaTYA 

Prasad Choudhuri. 36 c. L. j. 101 = 

70 I. c. 427 = A.I.R. 1923 Cal. 252. 


* Interruption of—Attachment under Cr. P. Code , 

S • 146# 

When a property is attached under Section 146, it 
passes into legal custody, and during the continuance of 
the attachment, such custody is for the benefit of the 
true owner. If the true owner was in fact in possession 
when the attachment was effected, his possession in the 
eye of the law is not interrupted. If, on the other hand, 
the wrongdoer was in possession at the time when the 
attachment took place, the effect of the attachment is to 
interrupt his possession, and from the moment of attach¬ 
ment the possession of the rightful owner revived in the 
eye of the law. 22 C. L. J. 283, Foil. 28 Cal. 86 Held 
obsolete. (Mookerjee and Panton , //.) SaRaT 

Chandra v. Bibhabati Debi. 34 c. L. J. 302= 

66 I. C. 433 = A. I. R. 1921 Cal. 584. 

Interruption of— Decree that the person in ad- 

v . t « _ __ 


Iutcrynptio)i of—Attachment of the property 
under C. P. Code—C. P. Cede, <9. 21, R. 54 —.Effect of. I 
An attachment under the C. P. Code, does not confer 
any interest in the property and cannot disturb the, 
continuance of physical possession of the holder at the 
time. Hence, a mere attachment cannot affect the con- \ 
tinuity of adverse possession. 11 M. L. J. 344, Foil. . 
(Case-law discussed). (Philipps and Odgers //.) 

Ranganatha Aiyar v. Shrinivasa Aiyangar. 

22 M. L. W. 274 = 90 I. C. 1037 = 
A. I. R. 1926 Mad. 42 = 49 M. L. J. 656. 


I nterruption of—Mere paper dispossession does 
not amount to dispossession zoithin the meaning of 
Art. 144 or 142. 

Mere paper dispossession does not amount to dis¬ 
possession and whether Art. 142 or 144 of the Limita¬ 
tion Act be applicable, the terminus a quo is the actual i 
physical dispossession. (Shadi Lai, C. J. and Le Ros- ! 
signal , J.) Munna Lal v. HaMID Ali. 79 I. 0.39 = 

A. I. R. 1925 Lah. 53. 


Interruption of—Is not interrupted by theft of 
crops on land. 

Where in the 11th year of adverse possession the 
possessor prosecuted the opposite party for cutting 1 or 
taking away the crops grown on the land and they were 
convicted but acquitted on appeal, held , that it is doubt- I 
ful whether the act of the accused was of such a character j 
as to cause total dispossession of the prosecutor or it was j 
only a case of theft of crops. (Walmesley and Suhra- 
wardy, //.) SUKUk MAHAMED v. ASMOT MaNDAL 

50 Cal. 978=79 I. C. 491 = A. I. R. 1924 Cal. 384! | 


•Interruption of—Exclusive possession by one co¬ 
owner —5 *ubsequent consent-decree — Effect. ' 

Where a co-owner was excluded in 1897 by another 
from possession, but in a subsequent suit in 1904 there 
was a consent decree in respect of the lands, held that ! 
a suit for possession brought within 12 years from the 
date of the consent decree is not barred though it was i 
more than 12 years from the date of the original dispos- I 

D. D.—VOL. 1—5 
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verse possession had no legal title—Effect of. 

The judgment of a Court declaring that one of the 
parties has no legal title to the properties in suit cannot 
have the effect of causing his possession to cease to be 
adverse to the opposite party from the moment of its 
pronouncement so long as possession remains undis¬ 
turbed. (Spencer and Venkatasubla Rao 
SINGARAVELU V. CHOKKALINGA. 46 Mad 525 = 
70 I.C. 994=1922 M.W.N 676=16 M.L.W. 544 = 
31 M. L. T. 298= A. I. R. 1923 Mad. 88 = 

43 M.L.J. 737. 

Interruption of—Formal possession decreed 
against stranger—Effect. “ 

The fact that formal possession was given by decree 
against a stranger, does not affect the position of the 
adverse possessor. (Abdul Raoof , /.) Muhamwah 

Ramzan z, Municipal Committee; Alipur 

77 I.C. 509 = A.I.R. 1923 Lah. 534 

-Interruption of — Limitation Act S 23_ 

Attachment under S. 146, Cr, P. Code—Effect of 

A. trespasser’s possession is determined upon the 
Magistrate taking possession under the attachment for 
the possession of the Magistrate being in law, th-‘pos¬ 
session of the true owner, the true owner must P be 
taken to have been restored to possession constructively 
on the date of the attachment, and must be taken to get 

i a fresh S £* ln s P° int * the case being one of continuing 
i \srong. (Chatterjee and Cuming JI.) PaNNa Tat 3 

1 Biswas z, Panchu Ruidas. 77 49 CaiMd - 

26 c. W.N. 432 = 65 I. C .*200 = 

A.I.R. 1922 Cal. 419. 

--Interruption of-Original mvner staying a* a 
I inUr ? ,pt adVCr5e Possessid-pJZ 

■mth Prescript,ve title can eject trespasser 

^ ^ ? at the or iginal owner came and 

mX d uf° r a d T “ . a wiJ l not operate to 

make the possession of the intruder less exclusive cr. 

not to extinguish the rights of the orSa^wn 8 ^^ 5 ^ 3 : 

property. The person who has completed the statutorv 
prescription is entitled -to eject any person with nl 
who seeks to retain possession of the premises r f 
borne v. Weir , (1892) 67 L. T. 735 Dht iPfl 

yanaswam^ Ramesam ' •/•/•) Ammakannu V. Nara" 

yanaswami. 72 I.C. 635 = 17 M.L.W. 629 = 

A.I.R. 1923 Mad. 633 
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DECENNIAL DIGEST, 1921—1930. 

ADVERSE POSSESSION-Joint Property. 

__ /ntcrnrption of—Symbolical possession — Dcli- 

very of-—Effect of, on possessors not parties to proceed 


21 . I 

s ten. 
When 


in os. 


the plaintiff c;ot a decree for possession in 

• a.* r . . . 1-v rv 


[» er Odoers, /.—Symbolical possession is sufficient to- 


• •••-- • - , . . „ c interriiDt adverse possession when the adverse possessor 

19 [j : in>i the defendants and got deliver) of symbo " . _ __o,. w i— 


lic.il p< '--e-don in execution. 

/Did, tliat the decree would put a stop to any adverse 

possession prior to the date of the decree, and that even 

otherwise symbolical possession is sufficient to interrupt ( 

adverse possession where the person setting up adverse 

possession was a party to the execution proceedings m 

which the symbolical possession was given. (3o 

373 ) Doubted. (20 Bom. L. R. ^ 02 .) ( P. C.) Followed. 

(Marie,’1. C. J. and Shalt. J.) MAHADEVAPPA DUN- 

DAI’PA HAMl’IHOl.l v. BHIMA DODDAI’PA MAILED. 

1 46 Bom 710 = 24 Bom. L. R. 232 66 I. C. 320 - 
4b i5om. A J. R . 1922 Bom. 27. 

Interruption of— Withholding of possession after 
cal delivery of possession gives rise to fresh 


f action for possession — C.P- Code , O. 21, A. A~». 


is a party to the execution proceedings, in which symbo¬ 
lical possession is given ; as regards persons not so 
parties, only actual dispossession can interrupt their 
adverse possession. (Phillips and Odgers , //,). 

RANGANATHA AlVAR v. SRINIVASA AlYANGAR. 

22 M. L. W. 274 = 90 I. C. 1037 = 
A. I. R. 1926 Mad. 42 = 49 M. L. J. 656. 

_ Interruption of—Symbolical possession inter¬ 


rupts. 


symbol t 


Symbolical possession interrupts adverse possession of 
a party against whom the symbolical possession is ob¬ 
tained' (5 Cal. 584 and 22 C. W. N. 330, Followed.) 
(IValmeslcy and Chose, //.) JOGENDRA NaTH 

Bhomickt/. Dinanath Dass. A.I. R.1922 Cal. 313. 

Interruption of — Symbolical possession as 



judgment-debtor remains in possession after such deli- j 1882 Code corresponding to O. 21, R. 9j> of the present 
vfiv the cause of action arises when formal possession Code. A person claiming under certified purchaser can 

' sf. I„ R. 60; 23 All. 442 and 16 Bom. also avail of the principle. (Case-law discussed.) 

( Kinkhedc, A. /. C.) GOURI SHANKAR , {Chatterjee and Pearson, //.) BHULA BEG v. JaTIN- 

I i 116 I.C. 70 = A I R- 1929 Nag. 298. • D RA Nath Sen. 27 C. w. N. 24 = 

77 I. C. 1035 = A. I R. 1923 Cal. 138. 

Interruption of—Symbolical possession is effec¬ 


ts taken ; 10 N. L. R- 
343 Rel. on. 
v. Ibrahim A 

- Inter eruption of—Delivery of formal possession 


—Effect of. . , , 

When a decree-holder has received formal possession 

as usual after due proclamation by beat of drum, 
adverse possession of the judgment-debtor is interrupted. 


tire only in cases inhere it is recognised by the Code. 

Symbolical possession is effective only in the cases in 
which the Code recognises symbolical possession 
Though the judgment-debtor was actually in possession , g om 373 Followed.) Where certain persons were 

* - . . . at. i’ll 1 I _ a m 


and the decree-holder was consequently entitled to take c j e f en< j an ts to a suit for partition and against whom the 


not merely formal possession, yet the formal possession 
given to the decree-holders is in the eye of the law- 
sufficient possession as against the judgment-debtor. 

{Mockerjee and Chotzner , //•) Fl LADA PROSAD 

CH VITER JEE r-.KHUDIRAN MISRA. 27 C.W.N. 673 = 

37 C L. J. 545 = 70 I.C. 187 = A.I.R. 1923 Cal. 371. 

- Interruption of — Limitation Act, Art. 144 — 

Symbolical possession—Effect of. 

Delivery of formal possession to the predecessor-in¬ 
title of the plaintiffs gives a fresh starting point of 
limitation. ( Ryves and Gokul Prasad, //.) ROM* 

Lalon Singh r. Harakh Narain Rai. 

20 All L. J. 641 = 73 I.C. 920 = A.I.R. 1922 All. 463. Possession. 

1 Where the decree-holders got possession in accor- 


relief of ejectment was asked for but not granted they 
are in substance not parties to the suit and delivery of 
possession as against him is not delivery of symbolical 
possession and the ruling in 20 Bom. L. R. 502 would 
not therefore apply to the case. {Pratt and A~anga, 

//.) raghunath Vaman Matapurkar V. Kondi- 
ba Babaji Mokashi. 46 Bom. 932= 

24 Bom. L. R. 499 = 68 I. C. 91 = 

A. I. R. 1922 Bom. 2. 

- Interruption of—Symbolical possession is suffi¬ 
cient against a party, but not against a stranger to break 


■ - Interruption of—Symbolical possession. 

Symbolical possession granted in execution proceed¬ 
ings when actual possession should have been delivered, 
puts an end to adverse possession and serves to give a 
fresh starting point for purpose of limitation: A. I. R. 

1926 Lah. 35; A.I.R. 1925 Lab. 61; 55 I.C. 646; 70 P. 


dance with an order by the Court and in pursuance of 
the order of the officer of the Court who went to deliver 

possession, 

Held, tlie possession operated as a complete transfer 
to the decree-holder. 

Held further, that possession even though symbolical 



- Interruption of—Symbolical possession, delivery \ 

of—Effect of, on adverse possession of persons not parties - 
to proceedings. j 

Delivery of symbolical possession does not in any 
way affect the possession of, or give start to a fresh ■ 
period of limitation against persons who are not parties 
to a suit or execution proceedings. This rule is appli- i 
cable to the case of purchasers at sales for arrears of ged joint property, to the other, to the effect that, if he 
revenue. {Mockerjee and Chotzner, J J.) JOBEDA , did not pay his share of the amount required for paying 


Joint Property. 

- Joint property—Aft ice by one co-sharer to other 

refusing right in property if he did not pay his share 
of redemption money, is not ouster — Ouster cannot be 
presumed for short possession. 

Mere notice by one co-sharer who redeemed mortga- 


Khatun v. TULSI Charan das. 36 C. L. J. 472= 

77 I. C. 564 = A. I. R. 1923 Cal. 82. 


off the mortgage, he will have no right over the pro¬ 
perty redeemed is not sufficient to constitute ouster. If 
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ADVERSE POSSESSION—Landlord and Tenant. 

since the date of the notice the defendant has not been 
in possession of the family property sufficiently lone it 
cannot be presumed that such long possession amounts 
by itself to an ouster. (Macleod, C. J. and Shah f) 

krcHAt; MtM.ir.xr __ J 


Kfshav Nap AVI M c\t W ’, * J reterrea to above. (/t vala Prasad 
CHANDKA GaNKH £ *****£* Z ii*"' ! ^HYA S.NT.H 


CHANDRA GANESH PRABHANE. 77 10 S91 

A.I. R. 1922 Bom. 156(1). 
Landlord and Tenant. 

- Landlord and tenant. 

The possession of a tenant does net become adverse 

° f hlS repudiatin S the tenancy unless 
his repudiation is accepted by the landlord. (Marti neau, 

/.) Muhammad Hassan v. Sohara. 

_ r J 1 \ a 805 = A. I. R. 1924 Lah. 389. 

Landlord and tenant. 

Where a tenant does not attorn to the transferee of 
land but pays rent to the landlord himself and then to 
another transferee from landlord for over twelve years, 
he title of first transferee is extinguished by prescrip¬ 
tion. ( Ramesam, J.) UMMAYYA v. MUSALIYAR. 

39 M. L. T. 211 —104 I. C. 831 = 
A. I. R. 1927 Mad. 1157. 

Landlord and tenant — Adverse possession by 
tenant. r 

Possession for more than twelve years is not quite 
sufficient to make out a case of adverse possession, un- 
ess i is established that the adverse possession com¬ 
menced openly and to the knowledge of the landlord 

?Q 9 i C r‘ t i I1 fit d period of twelve years. A.I.R. 

• W rf , 53 .. and 2 , 9 x Ca I* 518 ( p -°0. Foil. (Eazal Ali 

rLtl l rn ' // * ) SHVAM Creshto Shaw | 
^ NESh Kahar. 124 I.C. 634= A.I.R. 1930 Pat. 20. 

Landlord and tenant — Adverse possession by 
tenant. r y 

The possession must be adequate in continuity, in 
publicity and in extent of area to take the title out of 

VmcHi rUe °, Wner *. lt J must be actua1 ’ visible, exclusive, 
o.tile and continued during the time necessary to 

create a bar under the statute of limitation. This is 

specially necessary in a case between landlord and 

tenant, because the tenant’s possession of the lands en- 

^° a< ?, d “ pon can commence to be adverse only when 
he title adverse to the landlord is asserted or the land- 

lord becomes aware of the encroachment; this is essen¬ 
tial to enable the tenant to acquire title to a limited in 

pOSSeSsion thereof * C Mookerjee and 

Nath pav 770 J 0 C S D RA Nath ». Jagadendra 
Nath ray. 34 c. L. J. 133 = 67 1 .c 170 = 

A.I.R. 1921 Cal. 577. 

■Landlord and tenant—Assertion of a proprie- 


ADVERSE POSSESSION—Landlord and Tenant. 

vive undisputed, conditions ot the continuous right of 
the relationship of the landlord and the tenant which 
conflict with claims asserted by the tenant such as are 
referred to above. (Jwala Prasad . I.C ./. and Mac- 
P her son, /.) Ram Rachhya Singh v. Kamakhya 

Narayan. 4 Pat. 139 = 6 P.L.T. 12 = 84 I.c. 586 = 

1924 P. H. C. C. 313 = A. I. R. 1925 Pat. 216 (228). 

- Landlord and tenant—Entries in khasra as 


tary title by tenant in judicial proceeding if then un¬ 
founded can never confer proprietary title . 

The simple assertion of a proprietary right in a judi¬ 
cial proceeding connected with the land in dispute which 
ex-hypothesi was unfounded at the date when it was 
made, cannot, by the mere lapse of 6 or 12 years, con¬ 
vert what was an occupancy or tenant title into that of 
an under-proprietor. A.I.R. 1923 P.C. 118. Foil. (Roza, 

oajadhar v Court of Wards, Birwa Mah- 
naun Estate. 98 L c 753 

Landlord and tenant—Continuation of relation- 
■shtp of landlord and tenant by admission of parties can¬ 
not affect claims openly set up and not withdrawn by 
the tenant and in conflict with the continuation of any 
incidents of the original tenancy. 

The relationship of landlord and tenant might be con- 
mued by the admission of the parties. But when there 

are any claims openly asserted and not withdrawn by out this thP Ipwk . ..*w- 

Ae tenant who is suffered to continue in possession, the does not affect ° CCupatl ° n 1S immaterial and 

• 01 “• ■“““ —* ■ p— - » £“iss'x X’i'sra.' 


. , , . .. iwia.Ma as 

tenant for a long time—Possession should be presumed 
to be as of tenant and not adverse. 

Where the defendant in an action for possession 
relies upon entries in the village khasra a for large 
I number of years as tenant of the suit plots, j n the ab- 
| sence of any evidence to the contrary, the entries in the 
i levenue papers must be deemed to represent correctly 
the relation between the parties to the effect that the 
claimant was tenant and not in adverse possession by 
right of being proprietor. 7 O.L.J. 282 and 5 O.L.J. 455 
Dist.; 8 O.L.J. 495, Foil. (Dalai, A.J.C.) NaGESHAR 

Singh v. Baldeo Singh. 28 O.c. 325 = 

87 1.0.183 = 12 O.L.J. 160 = 
2 O.W.N. 148= A.I.R. 1925 Oudh 442. 

- -—-Landlord and tenant—Entry in village record 

or decision of Revenue Court 7oill not start adverse title 
of under proprietor in a cultivator. 

An entry in the village record or even the opinion of 
a Revenue Court that a person cultivating land has 
rights higher than those of a tenant will not start ad¬ 
verse title of an under-proprietor in the cultivator and 
not compel the landlord to seek a declaration in the 
Civil Court at the risk of losing his right if he did not 
do so within six years of the final order in the litigation 
in the Revenue Court. Much less can a mere assertion 

sa A a ^ e ^ A - T * R -J 923 pc - 118 ’ F °»- 

/.C.) Sultan Khan v. Hardware 

85 1.0. 850 = A.I.R. 1925 Oudh 601. 

-- Landlord and tenant —Kent, non-payment of 

docs not create. ' 

If the thi ha Jar fails to collect the rent from any Mi- 
dividual tenant it would not create adverse possession 
against the proprietor. Mere non-payment of rent or 
discontinuance of payment of rent, has not by itself 
been held to create adverse possession. (Mr. Ameer AH 1 
JAGDEO NARAIN SlNGH v. BaLDEO SlNGH. 

49 I. A. 399 = 2 Pat. 38 = 71 I C 984- 

1923 M.W.N. 361 = 27 C.W N. 925 = 3 P.L.T. 605 = 

36 C. L. J. 499 = 32 M L T 1 = 
A.I.R. 1922 P.C. 272=45 M. L. J. 460 (P C.). 

— -Landlord and tenant—Non-payment of rent— 
Open disclaimer of landlord's title necessary 

An adverse possessio" by the tenant cannot bepre- 
dicatedtrom the mere f act of non-payment of rent or 
iscontmuance cf payment of rent, unless in connection 

therewith the landlord has been apprised that the 
tenant claims title in himself. When the tenant thus 
disclaims the title of the landlord, claims title in 
himself, and the landlord has notice of that fact 

ha 't , k he . eff f ct of an ouster and disseisin, even 
though this has happened during the continuance of the 

term. The theory on which adverse possession be 

comes a Perfect title is that the true owner has, by his 

ho d/ r ‘ Iedt0 f Serthis ri § ht against the hostile 

holder. Consequently, where possession is originally 
taken and heki under the true owner, a clear poshive 
and continued disclaimer and disavowal of title ? and an 
assertion of an adverse right brought home to the true 
owner, are. indispensable before any foundation can be 

iut thTs rlf 0 P erat ‘ 0D f 0f *he statute of limitation. With- 

dl ' ; - immaterial Z 
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Adverse POSSESSION—Landlord and Tenant. 

title based thereon can be acquired. If the rule were 
otherwise, the greatest injustice might be done; with¬ 
out such knowledge of the repudiation, the landlord has 
thr rieht to rely upon the fiduciary relation under which 
the possession was originally taken. As has been well 
, li( | a possession commencing under the authority ot, 
or in ' subordination to, the true title, does not become 
transformed into a hostile one, by a mere change in 
mental attitude. It must be shown that the true owner 
had knowledge of the adverse holding, or it must be so 
open and notorious as to raise a presumption of notice 
to him. (.Mookcrjec and \\ almcsley , JJ.) OIKISH 

ch \ndra Gangopadhyaya V. Sri Krishna I)e 

CHANDRA 38 C.L.J. 266 = 75 1.0.325 = 

IS,A0 * A.I.R. 1924 Cal. 168. 

__ Landlord and tenant—Dues by ter,ant—Failure 

Mere failure to pay due by adna maliks does not es¬ 
tablish adverseness nor are the ala maliks bound to 
brin C a suit to vindicate their rights so long as then- 
rights remain duly recorded in Revenue Records and 
they are able to succeed in the Revenue C ourts {Lc- 
Rossignol and Abdul Qadir , //.) LEKHU RAM r*. 

Mahommad Ramzan. 

69 I C. 6 = 5 LJi.J. 196 = A I.R. 1923 Lah. 122. 

__ Landlord and tenant—Limitation Act , S. 28 

Non-payment of rent. 

If a tenant pays no rent, it does not follow there¬ 
from that he is in adverse possession. ( Zafar Ali , /.) 

Lal Singh v. Wadhawa. 

100 I. C. 73 = A. I. R. 1927 Lah. 759. 


_ Find lord and tenant—Non-payment of rent. 

Mere non-payment of rent is not equivalent to an 
assertion of a hostile title to the knowledge of the land¬ 
lord though there is no registered deed as required by 
S, 106 {Das and Bueknill , //•) RAM LOCHAN BAID v. 
KUMAR KAMAKHVA N.ARAIN SINGH. 711.0.570 = 

4 P.L.T. 123 = 1923 P.H. C.C. 54 = 

A.I.R. 1923 Pat. 201. 


- Landlord and tenant—Mere non payment of rent 

_ Tenant's heir—Occupation by—Nature of. 

Mere non-payment of rent or discontinuance of pay¬ 
ment of rent by a tenant for twelve years would not 
create adverse possession against the owner. Nor would 
the carrying out of alterations on the property to suit his 
convenience be evidence of adverse possession. The 
possession of the tenant’s heir after tenant’s death would 
not ipso facto be adverse to the owner. The heir conti¬ 
nues in possession as a permissive occupant and it is for 
him to show that by some subsequent act his possession 
became adverse to that of the owner. A tenant may 
acquire adverse possession without giving up possession 
of the property. An unequivocal assertion of title by a 
tenant coupled with possession for the statutory period 
and the non-payment of rent during such period would 
be enough to complete adverse possession against the 
landlord. A.I.R. 1922 P.C. 272 ; 2 All. 517 ; (Rupchand 
Bilaram, A. J. C.) MAHOMED FARUZ v. SlDIK. 

79 I. C. 59=A. I. R. 1925 Sind 36. 

0 

- Landlord and tenant—Dinner receiving rents — 

Defendants also receiving rents from others at same time 
— Defendant's possession is not adverse to owner. 

So long as the owner realises rents from some tenants 
his possession must be deemed to continue and the reali¬ 
sations by the defendants of rents from other persons at 
the same time could not amount to an adverse possession 
against the owner. ( Kotwal, A. J. C.) RAGHURAJ v. D. 
B. VALLABDAS. 69 L C. 883 = 

A. I. R. 1923 Nag. 95. 

- Latidlord and tenant—Knowledge or want of 

knowledge on the part of the landlord — Materiality in 


ADVERSE POSSESSION— Landlord and Tenant. 

regard to the acquisition of a tenant's interest in pro 

perty by adverse poscession. 

The knowledge or want of knowledge on the part of 
the landlord is perfectly immaterial in regard to the 
question of acquisition of a tenant s interest in property 
by adverse possession, and a landlord as against whom 
a person has been asserting tenant-right cannot repu¬ 
diate the other man’s interest unless he can prove that 
he was fraudulently kept out of knowledge of the asser¬ 
tion of the title by the other man. 17 C. W. N. 1088 
and 19 C. W. N. 136, Foil. {Cuming and Cammiade , 
/l) JAMIRUDDEE NASKAR V. BaSANTA KUMAR. 

J inKT a. 85=A.I. R. 1928 Cal. 47. 


- Landlord and tenant— Landlord not entitled to 

immediate right of re-entry- Limitation does not begin 

against landlord . , 

If a tenant is in possession of land and the landlord 

has not the immediate right of re-entry any assertion by 
the tenant would not make time run against the landlord 
for the reason that the landlord cannot claim any redress 
so long as he is not entitled to get possession of the 
land. To hold that whenever the tenant asserts a right 
which he did not possess, it is the duty of the landlord to 
repudiate such right, would be to drive the landlord to 
have recourse to course of law almost every day merely 
because the tenant has chosen to assert a right which he 
does not possess. The real circumstance which makes 
the law of limitation run against the landlord is that he 
is entitled to possession. 25 C. L. J. 467, Ref. {Suhra. 
wardi and Duval , J J.) CHHAIKUDDIN v. RAM NARA- 

van. 90 I. C. 617 = A. I. R. 1926 Cal. 364. 


- Landlord and tenant—Lease void at inception — 

Relation of landlord and tenant does not come into exis - 
fence—Possession by alienee is wrongful from commence - 
merit. 

Where a lease becomes void by reason of the aliena¬ 
tion being prohibited by the law, the relation of land¬ 
lord and tenant does not come into existence and the 
possession by the alienee becomes wrongful from the 
commencement. ( Patkar , /.) GULABBHAI RaNCHHOD 

Bhai v. BHAGVAN Kesur. 30 Bom. L. R. 980 = 

114 I. C. 266 = A. I. R. 1928 Bom. 377. 


- -Landlord and tenant—Mere assertion of , by 

admitted tenant , does not give him a superior right 

The mere assertion of the right of adverse possession 
by an admitted tenant would not create any right supe¬ 
rior to that of his tenancy even though followed by 
possession for over 12 years. 37 Mad. 1 and 25 C. L. J. 
467, Appr. (JVewbouldy Jf) GOPAL CHANDRA V. 
SATYA Bham. 92 I. C. 963 = A. I. R. 1926 Cal. 634. 

- Landlord and tenant—Open assertion by a tenant 

to the knowledge of the landlords of a right inconsistent 
<with the right claimed by the landlord to treat the tenant 
as a tenant-at-will or from year to year would enable the 
tenant to resist the landlord's claim after limitation . 

Authorities in India show that a tenant in India is not 
precluded by an admission of tenancy, from showing 
that the nature of tenancy asserted by him to the know¬ 
ledge of the landlord has been for the period prescribed 
by the Limitation Act pro tanto .adverse to the right to 
eject at-will or on notice given. The question then is not 
what was the right which actually existed at the begin¬ 
ning of the tenancy but what was the right which he has 
openly enjoyed to the knowledge of the owner or his 
representative for the time being. A manifest assertion 
by the tenant to the knowledge of the person represen¬ 
ting the landlord’s interest of a right inconsistent with 
that claimed by the landlord to treat him as a tenant-at- 
will or from year to year, would be a disclaimer of the 
landlord’s title. Vivian v. Mote , 16 Ch. D. 730, Ref. to 
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ADVERSE POSSESSION—Landlord and Tenant. 

( Jwalaprnsad, A. C. J. and Macpherson , Jj) RAM 

Rachhya Singh z/. Kamakhya Narayan Singh. 

4 Pat. 139 - 84 I. C. 586 = 1924 P. H. C. C. 313 = , 

6 P. L. T. 12= A. I. R. 1925 Pat. 216. ! 

Landlord and tenant — Owner ghura or bitaura 
on a plot has not necessarily possession aver the entire 
plot—Nor can he claim entire plot by adverse possession. 

The mere existence of a ghura or bitaura on patni 
land does not establish that the person to whom the 
ghura or bitaura belongs has got possession over the 
entire plot or can claim right to the entire plot by ad- i 
verse possession. {Raza, /.) MOHAMMAD HaSAN \LI ! 
S'. HARNATH KUER. 110 T n KfiQ- 1 

A. I.E. 1928 Oudh 470. 

Landlord and tenant—Permanent tenancy is not 
acquired by mere lapse of time—Permanent tenancy. 

A tenant cannot, by any amount of declaration and 
acting on his part, acquire as against the landlord title 
by adverse possession to the properties covered by the 
lease and mere lapse of time does not enable a tenant to 
acquire the right of a permanent tenant. A. I. R. 1924 
P. C. 65 and A. I R 1923 P. C. 205, Foil. ( Ananta - 
knshna Ayyar, J.) (DUMING ROSARIO) SALDANA z/. 

roman Catholic Church, Mermajal. 

A. I. R 1930 Mad. 434 (438*). 

Landlord and tenant —Permanent tenancy 
asserted Marfatdari receipts granted by landlord ~ 
Yearly tenancies not created. 

Where one party was claiming a permanent right 
and the other was not willing to accept that claim and 

asserting that the other party had no right whatsoever to 
remain in possession, 

Held, that the grant of Maifatdari receipts by the 
landlord did not create the relationship of landlord and 
yearly tenant between the parties. {Jwala Prasad. Ag. 
C. J. and Kulwant Sahay , /.) CHARAN MAHTON v. 

Kumar Kamakhya Narayan. 861. c 387 = 

6 P. L. T. 98 = A. I. R. 1925 Pat. 357 (361). 

Landlord and tenant—Claim of—Permanent 


tenancy—Payment of rent — Effect. 

Payment of rent by persons claiming the status of 
permanent mokarridars cannot derogate from their 
position of being in adverse possession. {Jwala Prasad , 
A. C. J and Kulwant Sahay, /.) CHARAN MaH- 

ton v. Kumar Kamakhya Narayan. 86 I. C 387= 
6 P. L. T. 98= A. I. E. 1925 Pat. 357 (361). 


ADVEESE POSSESSION—Landlord and Tenant. 

years at the date of the suit. {Shadi Lai , C. J. and 
Hilton , /.) SUNDAR DaS t-. MD. AKRAM KHAN. 

120 I. C. 602 = A. I. R. 1930 Lah. 384. 

- Landlord and tenant—Possession of ex-proprietary 

tenant if adverse to Zemindar. 

The possession of an ex-proprietary tenant can never 
be adverse to the zemindar. The latter is entitled to a 
declaration that he is the owner but not to possession so 
long as the tenancy subsists. ( Kyves and Gokul Prasad, 

//.) Ganesh Prasad v. Shib Singh. 

60 I. C 261 (All.). 

Landlord and tenant—Possession by tenant's 
assign is adverse from date of expiration of lease. 

When a lease expires, the tenant’s assign has no right 
to the possession of the property and if he is in posses¬ 
sion, the possession is wrongful. In the absence of evi¬ 
dence from which a fresh tenancy can be inferred time 
begins to run against the landlord from the expiration 
of the lease. ( Jwala Prasad , A. C. J. and Macpherson, 

/.) Ram Rachhya Singh v • Kamakya Narayan 
Singh. 4 Pat. 139 = 84 I. C. 586 = 6 P. L. T. 12 = 
1924 P. H. C. C. 313 = A. I. R. 1925 Pat. 216. 

Landlord and tenant—Relationship of landlord 
and tenant alleged to be only ground of permissive Posses¬ 
sion-Relationship not established—Possession is adverse. 

Where the relationship of landlord and tenant was not 
found to exist between the parties and that being the 
only ground on which defendant’s possession was alleged 
to have been permissive in its inception, it must be as¬ 
sumed that it was in defendant’s own right and there¬ 
fore adverse to the plaintiff. A. I. R. 1926 Lah. 13 ; A. 
I. R. 1927 Lah. 70 ; A. I. R. 1926 Mad. 1/7 ; A. I. R. 
1927 AH. 799 ; A. I. R. 1927 Lah. 777 and 41 All. 669, 
Dist. {Jai Lai , /.) MAMMAN v. KaLLU MUL. 

113 I. C. 145 = A. I. R. 1928 Lah. 959. 

•Landlord and tenant—Suit for ejectment by 


——-Landlord and tenant—Adverse possession against 
landlord. 

Where a tenant is found to be in possession for 
nearly fifty years as tenant he gets a statutory right to 
the tenancy and cannot therefore be ejected by the land¬ 
lord. (Devadoss, /.) Rama RAO v. APPU. 

88 I. C. 924=A. I. R. 1925 Mad. 1226 


Landlord and tenant—Persons recorded as 
tenants-at-will cannot plead adverse possession. 

In 1905 at the time of settlement A and another 
person were recorded as mukarridars of the plot in suit 
cultivating through a tenant-at-will, B. The plot was 
described banjar qadim khalwara and there was a note 
that the tenant-at-will was paying no rent to the mukar- 
ridars as the land was banjar. In 1915 on A's applica¬ 
tion B's ejectment was ordered. No suit was instituted 
by B to contest his liability to ejectment. In 1916, B 
was dead and A instituted a suit against B's sons’for 
possession of the site. They pleaded adverse possession. 

Held, that considering the document of 1905 it was 
clear that B was a tenant-at-will of A till 1905, and con¬ 
tinued to hold that status until ejected in 1915. The 
adveree possession of B's sons did not therefore com- 
mence before 1915 and had continued for less than 12 


plaintiff alleging defendant to be tenant—Tenant deny¬ 
ing tenancy and pleading adverse possession—Plaintiff's 
title established Defendant must proz<e his possession 

y ears Plaintiff need not proz<e his possession 
within 12 years of suit. 

Where in a suit for ejectment on the ground that the 
defendant was a tenant, the defendant denies that he is 
a tenant and pleads adverse possession, but the plaintiff’s 
title is established, it is for the defendant to prove 
adverse possession for 12 years and if he fails to prove 
that, the plaintiff will succeed merely on his prima facie 
title as landlord. It is not necessary for him to go 
further and prove that he had been in actual possession 
at some period within 12 years previous to the com¬ 
mencement of the suit. 41 All. 669, foil. {Abdul Raoof, 
J.) Sante Singh v. Narain Singh. 

911. C. 1047=A. I. R. 1927 Lah. 32. 

"""Landlord and tenant—Tenancy can be acquired 
by adverse possession. 

Where a tenant dies and rent is accepted by the land¬ 
lord from a person claiming to be the heir of the original 
tenant for more than 12 years, that person acquires the 
status ox tenant. {Cuming and B. B. G/iose, J J.) 

Sadanand Manual v. Jyotish Kanta Ray 

30 C. W. N. 787 = 95 I. C. 101 = 
A. I. R. 1926 Cal. 952. 

Landlord and tenant—Tenancy set up—Adverse 

possession does not arise. 

No question of adverse possession can arise in favour 

wh ° has ta ^n up a position of a tenant. 
{Daniels, /.) TULSHI SlNGH v. SHEOSARAN RAI. 

_ Tn „ , 96 c - 187=A. I. R. 1926 All. 678. 

adini„L7 Z lenant-Tenanfs encroachment on 

soTiIZl f 15 Tf einhis characteras 

so if landlord would not evict within 12 years, he 
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ADVERSE POSSESSION—Landlord and Tenant. 

t recover possession after. though his right to fair 
rent .is not barred. 

An encroachment made by a tenant from the atijoin- 
um waste of his landlord is prim a fade made by him in 
Ins character as tenant and if the landlord takes no steps 
to evict him for 12 years, his right to recover actual 
possesion becomes barred, although his title to receive 

Lir rent is not barred. 2 C. L. J. 125 ;_8 C. L.J.^/ ; 
^ I (' 184 ; A. I. R. 1922 Cal. 185 ; a5 Mad. 618, Rel. 
on ’ t Tek Cham/, J.) AMAH NATH v. THAKKU. 

117 I. C. 810 = A. I. R. 1929 Lah. 469. 

_ /and lord and tenant—Lind ceasing to be grove— 

Grouch older continuing to hold—Possession if adverse. 

Where a groveholder continues to hold even after the 
land has lost its character as a grove, he must be con¬ 
sidered to be holding over and his possession in the 
absence of any open assertion of proprietary right by 
him cannot be considered to be otherwise than as a 
tenant. 7 O. L. J. 282, Dist. (Shrivastava J.) PR AG 
NARAIN v. DACHHINA BUX. lib I. V. Ob- 

12 R. D. 674 = A. I. R. 1929 Oudh 397. 

- Landlord and tenant—Agreement to hold land 

rent-free ending—Tenant becomes trespasser'. 

A tenant held rent-free lands under an agreement. An 
order was passed putting an end to the title of that 
tenant to hold on as a rent-free grantee. 

Held, that from the date of the order the position of 
the tenant was that of a trespasser and a suit after 
twelve years for ejectment was barred by limitation. 
(Mukerji, J.) DAULAT SlNGH SHEONATH. 

114 I. C. 890 = 10 L. R. A. Rev. 179 = 

ATT? 1Q9.Q All 211. 


- Landlord and tenant—Tenant for fixed period 

continuing to hold over becomes tenant at sufferance and j 
time does not run unless tenancy at sufferance terminates 
—Limitation Act , Art. 139. 

Where a tenant for fixed period continues to hold over j 
on the expiry of the term of lease, he continues as a 
tenant at sufferance and time will not in such a case 
begin to run until the tenancy at sufferance thus coming 
into existence, terminates. (Sen and Niamatullah , J J.) 

Onkar Prasad v. Dhani Ram. 1930 A. L. J. 594 = 

122 I. C. 865 -A. I. R. 1930 All. 177. 


- Lind lord and tenant—Tenant holding land \ 

under a permanent lease—Possession not disturbed for 
over 12 years—Tight to permanent tenancy is not pre- j 
scribed. ! 

It cannot be affirmed as a general proposition of law i 
that a person, who is, in fact, in possession of land under ' 
a tenancy or occupancy title can, by a mere assertion in 
a judicial proceeding and the lapse of six or twelve years 
without that assertion having been successfully challeng- j 
ed, obtain a title as an under-proprietor to the lands. A. 
I.R. 1923 P.C. 118, A. I. R. 1923 P.C. 205 and A. I. R. 1 
1924 P.C. 65, Foil. ; 

Where the tenant has a real right to be in possession, • 
the mere fact that a claim was asserted by him to have 1 
an unlimited number of years in which their right to the 
lands would subsist is not a circumstance that enables 
them to prescribe a permanent tenancy fes against their 
landlords. ( Rankin , C. J. and Miller , /.) RaJANI 

Kanta Banerjee v » Raj Kumari Dasi. 

31 C. W. N. 1099 = 104 I. C. 812 = 1 

A. I. R. 1927 Cal. 913. 

-Lindlord and tenant—Tenant in possession in 
respect of limited interest for over twelve years— Claim 
for assessment of rent is not barred except under Arts. 
130 and 131, Limitation Act: . ' * 

If the tenant is in adverse possession of the absolute 
interest for over twelve years, the landlord’s right is 
completely 'extinguished. If the tenant is in adverse 


ADVERSE POSSESSION—Lessor and LesSefef- 7 * 

possession for such period in respect only of a limited 
interest as tenant then whatever may be the effect of it 
on the question of the landlord’s right to khas possession 
a claim for assessment of rent will not be barred unless 
as provided for in Art. 130 or Art. 131. (Suhrawardy 
and Mukerji , //.) DEVENDRA NARAYAN MaJUM- 
DAR V. JHUMUR PRAMANIK. 43 C. L. J. 387 = 

95 I. C. 622 = A. I. R. 1926 Cal. 883. 

- Landlord and tenant—Tenant setting up larger 

claim by adverse possession—Time runs from notice to 
landlord of such claim. 

When a tenant wishes to set up a larger claim by 
adverse possession, the landlord must have specific notice 
of his doing so and time does not begin to run against 
the landlord till such notice. 21 Bom. 509. Ref. (Maclcod, 

C. J. and Fawcett , J.) B.4BU SlNG RAMCHANDRA v. 
PaNDU. 45 Bom. 508 = 22 Bom. L. R. 1413 = 

59 I. C. 718 = A. I. R. 1921 Bom. 227. 

- Landlord and tenant—Transferee from lift 

tenant. 

A transferee from a life-tenant cannot prescribe 
against the landlord during the lifetime of the life, 
tenant. (Ross and IVort , JJ.) CHOTA NAGPUR 

Banking association v. Kamakhya Narain. 

7 Pat. 341 = 109 I. C. 306 = A. I. R. 1928 Pat. 431. 

- Lind lord and tenant — Under-proprietary rights 

cannot be created merely by long possession. 

Long possession, the origin of which is not traced to 
have begun in under proprietary rights, cannot create 
title by adverse possession. A.I.R. 1923 P.C. 118, Foil. 
(Stuart, C. J. and IVazir Hasan , J.) JHAGOO SlNGH 
V. DEPUTY COMMISSIONER OF P.ARTABGARH. 

1011. C. 803 = A. I.R. 1927 Oudh 638. 

- Landlord and tenant—Waste land in front of 

tenant's house—Use by tenant of such land is not adverse 
—Tenant must use it as moner to constitute adverse pos¬ 
session. 

The only thing that the defendants have been in pos¬ 
session of the land in suit in the sense that they have 
been enjoying it because it lies in front of their houses 
is not sufficient to make their enjoyment adverse. (8 O. 
C. 177, Rel. on.) In order to dispossess the owner the 
defendants in possession must show that they asserted 
clearly that they claimed the right to hold possession as 
owner or their conduct must be such as would amount 
to the assertion of the intention to exclude the actual 
owner. (Misra, /.) HULAS BARKATUNNISSA. 

1 Luck. 469 = 13 O. L. J. 633 = 3 0. W. N. 475 = 

94 I. C. 1034 = A. I. R. 1926 Oudh 393. 

Lessor and Lessee. 

- Lessor and lessee—Deed of perpetual lease raid — 

Possession by lessee for over twelve years — Title by ad¬ 
verse possession. •, 

Where a lessee’s title l>egan under a genuine deed of 
perpetual lease which is subsequently found to be void 
for want of registration, his title will be perfected by 
adverse possession if he continues in possession for more 
than 12 years. 43 Mad. 244 (P.C.). Foil. (Stuart, C . /. 
and Rasa, /.) BANK OF UPPER INDIA, LTD. v. MT. 
Harnath Kunwar. 93 I. 0. 852= 

A. I. R. 1926 Oudh 410. 

- Lessor and lessee—Lease beyond authority by 

trustee—Possession of lessee if adverse to endowment. 

Where the Manager of a religious endowment had 
granted a permanent lease in excess of his authority, the 
possession of the lessee was not adverse to the endow¬ 
ment during the life of the head who granted the lease. 
L. R. 48 I. A. 302 ; 44 Mad. 831, Foil. (Mttkerjee and 
Cuming , //.) GAJENDRA NATH V. ASHRAF HOS- 
SAIN. 27 C. W. N. 159 = 69 I. 0. 707= 

1 36 C. L. J. 48=A. I. R. 1923 Cal. 130. 
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AD.VERSE POSSESSION—Lessor and Lessee. 


'Lessor and lessee Lessee admitting other persons 
to possession after lease—Their possession is not adverse. 

If a person, after taking a lease, allowed his brothers 
to occupy the leased house along with him, it could 
certainly not be said that their possession was adverse to 
the lessor. (Martineon, /.) CHANHAR v. ManSHA 
SINGH. 70 I. C. 966 = A. I. R. 1923 Lah. 247. 

Lessor and lessee Lessee of 8 annas mokarrari 
continuing to be in possession of whole 16 annas interest 
—Lessor not participating in profits and rents — Subse¬ 
quent grant by lessor of other 8 annas mokarrari in 


ADVERSE POSSESSION—License. 

The possession of a trespasser during the continuance 
of a lease does not become adverse against the lessor, 
who is in possession by receipt of rent from his lessee ; 
so long as such rent is not intercepted by a trespasser, 
he cannot be said to have been dispossessed and conse¬ 
quently claim for abatement cannot be sustained. It is 
the lessee’s duty to recover possession from the trespas¬ 
ser. (. Mookerjee , Newbould and Pearson , J J.) CHANDI 
v- KALYANI Debi. 49 Cal. 948= 35 C. L. J. 292 = 

69 I. C. 126 = A. I. R. 1922 Cal. 87 (92). 

•Lessor and lessee — Sub-tenant cannot claim ad- 


terest to third person who in turn transferred i to \ * ‘cssec-tuo-icnanicannoiciarmaa- 

another Vtrse P 0ssesst0li against permanent lessee from occu- 


another person None of these participating in rents and 
profits Suit by last lessee for partition of his eight 
annas share brought 12 years after first lease—Held 
there was ouster before first lease and subsequent lapse of 
12 years barred last lessee's right to partition. 

An owner of 16 annas interest in a mouza gave a 
mokarrari of 8 annas interest in the mouza. The lessee 
continued to be in possession of his, as well as the other 
share. There was no participation by the owner in 
rents and profits. Subsequently the owner transferred 
the other 8 annas mokarrari interest to a person who in 
turn transferred it to a third person. There was no 
participation in rents and profits. The lessee of the 
original 8 annas interest continued in possession for 
over 12 years after grant of the other 8 annas mokarrari 
by owner. The last transferee brought a suit for parti¬ 
tion of his share by metes and bounds. 

Held , that the lessee of the first 8 annas interest was 
holding the other 8 annas interest adversely to the owner 
and theie was an ouster before the first lease and that 
the ouster continued making his possession adverse to 
rightful owner of 8 annas mokarrari barring his right to 
partition. (Das and James , //.) RaMLAKHAN Singh 

BHAIA CHATHU SAH1. 117 I. C. 636 = 

_ A. I. R. 1929 Pat. 624. 

Lessor a?id lessee—Lessee in possession for more * 
Shan 12 years. 

If the lessee holds land under the lease for over 12 i 
years on a stipulated rent and without sharing profits 
with the lessor, he becomes a perpetual lessee, and his 


pancy tenant — (J. P. Tenancy Act , S. 79. 

A sub-tenant cannot claim adverse possession against 
the transferee to whom permanent lease has been grant¬ 
ed by an occupancy tenant nor can he claim that the 
suit is barred by time. The appellant having not ac¬ 
quired the status of the Zemindar simply because of his 
purchase of a fractional share in the village, the appel- 
■ lant-defendant cannot claim the privileges of a 
zamindar as against the plaintiff who claims through 
j the occupancy tenant. (Gokul Prasad , /.) RAMESH- 
WAR DUBE V. S. H. Dube. 66 I. C. 529 = 

I ^ A. I. R. 1922 All. 277. 

Lessor and lessee—Tenant leaving holding in 
charge of malguzar by unregistered usufructuary 
mortgage which is compulsorily registrable—If mal¬ 
guzar leases holding in contravention of any rights 
which tenant may have had , his and lessee?s possession 
' is adverse to tenant. 

Where the tenant leaves the holding in charge of the 
malguzar by a usufructuary mortgage not evidenced by 
a registered deed though the registration of the mortgage 
is compulsory and the malguzar leases the lands in con¬ 
travention of the rights which the tenant may have had, 
the possession of the malguzar and the lessee is adverse 
to the tenant. ( Subhedar , A. J. C.) BHAGONA v. 
Guman. 118 I. C. 674 = A. I. R. 1930 Nag. 26. 

License. 

- License. 

Possession of a licensee started under an invalid license 
is only permissive and not adverse. ( Ramesam, J.) 


act amounts to a complete ouster of the grantor and his anu no1 averse, tamest 

co-sharers and the time fnr I ! RAMANUJACHARYULU BUCHI MANGARAO. 


co-sharers and the time, for a suit to deprive him of 
possession, runs from the date of such possession. 
(Wazir Nassau , A. J . C .) FAZ-L-HAQ v. RUQUAIVA l 

KHANA j VI - 60 I. C. 717= 7 O. L. J. 692. 

Lessor and lessee—Lessor ceasing to be owner — 
Possession of person entitled is adverse only from date 
of expiry of lease. 

Where the lessor was adopted into another family 
held that, assuming that the adoptee lost his right to the 
property in the natural family on adoption, the person 
next entitled to the property cannot be deemed to be in 
adverse possession till after the expiry of the lease. 

( Dhobby , A. J. C.) MAROTI v. LAXMAN. 

65 I. C. 362=5 Nag. L. J. 58 = 

__ A. I. R. 1922 Nag. 16. 

Lessor and lessee—Persons failing to proi’e 

*\xru° n b<2SiS le<lSe cannot P lead adverse possession. 
Where a person comes forward with a claim on the 

basis of a lease and fails to prove it, he cannot turn 

round and say that he has been holding adversely from 

the date on which he founded his title under a grant. 

Adversity of title can only be set up if he did not lay 

claim to any title whatsoever for the commencement of 

his possession. (Dalai, J. C.) SULTAN KHAN v. 

Hardware 851, c. 850 = a. I. r. 1925 Oudh 601., 

■Lessor and lessee—Trespass against lessee is not ! 


91 I. C. 565 = 22 M. L. W. 485 = 
A. I. R. 1925 Mad. 1279 (2). 

License — Cantonments—Land in, cannot be adver¬ 
sely possessed . 

The Secretary of State is absolute owner of all can¬ 
tonment land, unless it can be proved that he parted 
with it. There can be no adverse possession against 
him. A person occupying land in cantonments not 
specifically transferred to him by the Secretary of State, 
can only hold it as a licensee from him, who could eject 
him at will by revoking his license. (Stuart , /.) 

Secretary of State v. Mulla. 66 I. C. 582= 

A. I. R. 1922 All. 57. 

’ " License—Licensee cannot acquire rights adverse 

to licensor. 

A licensee cannot by enjoying the license for any length 
of time acquire rights adverse to that of the licensor, 
e\en if the latter is a Zamindar and the former a tenant. 
(Mears, C. J. and Gokul Prasad, J.) : BhOJ Raj v. 
Har Deva. 44 All. 726 = 20 A. L. J. 608 = 

771. C. 140 = A. I. R. 1923 All. 140 (1). 
-License Long possession does not create title. 


* # - • ~ L - **&•****** KJJC C l O ftUL I 

^averse against the lessor as long as the payment of rent j 
ts not intercepted—Lessee cannot claim abatement of 
rent in respect of portion trespassed upon—Abatement, i 


A licensee cannot claim title only from possession, 
however long, unless it is proved that the possession was 
adverse to that of the licensor, to his knowledge and 
with his acquiescence. (Mr. Ameer Ali.) AMBU Nair 

v. Secretary of State. 51 IA 257= 

47 Mad. 572=80 I. C. 835 = 26 Bom. L. R. 639 = 

20 M. L. W. 49 = 1924 M. W. N. 572 = 
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ADVERSE POSSESSION License. 

35 M. L. T. 128-29 C. W. N. 365 = 
A. I. R- 1924 P. C. 150 = 47 M. L. J. 35. 

- Possession permissive in the beginning 

_ Possessor is licensee ami not trtspasser. _ 

Where a person takes possession of land with express 
permission of the owner, he becomes a licensee and no 
a trespasser. {King, J.) THAKUR PRAS.J- J-THOM- 
kisson 1 Luck. 44 = 102 I. C. 26- 

MNb ° A.I.R. 1927 Oudh 206. 

Limitation. 

- 1 A mi tat ion — Imim—Resumption ami re giant by 

Government—Right against grantee. 

Where Government resumes the inam land, ousts tne 
occupant and hands it over to a grantee after resump¬ 
tion a long prior possession by the previous occupant 
short of 60 years will not avail against the grantee. A. 
I. K. 1925 Mad. 726 and 1184, Foil. ; A. L R. 1925 
Mad. 780 and A. I. R. 1924 Mad. 783, Foil. ( Wallace , 
/) Mamappa UDAYAN v. Sabapathi Asari. 
j 105 I. C. 202= A. I R- 1927 Mad. 1082 = 

53 M. L* J• 515. 

- Limitation—Lauds belonging to Government — 

Trespasser in possession for 12 years—Lands granted to 
third person by Government mahout resuming them from 
the trespasser—Trespasser can successfully plead Averse 
possession against the grantee—Limitation Act , Art. 149 
Where a person has been in adverse possession for 12 
years of lands belonging to Government and the lands 
are granted by Government to a third person, the 
grantee can successfully be met with a plea of adveise 
possession, although it would have been open to Govern¬ 
ment to resume the lands, 60 years’ adverse possession 
not having been completed as against the Government. 
Whether 12 years’ possession as against the grantee was 
completed before the grant or afterwards is immaterial. 

A. I. R. 1924 Mad. 783, Diss. from; 30 Mad. 245 and 
A. I. R. 1924 Cal. 394, Rel. on. Case-law discussed. 
{Phillips and Ramesam , //.) VENKATA SURYANARA- 
YANA v. VENKU NAIDU. 

97 I. C. 253=A. I. R. 1926 Mad. 1155. 

- Limitation—Service inam—Enfranchisement of 

—Right of outsider against the grantee. 

Title conferred by the grant of a title-deed at enfran¬ 
chisement of a service inam cannot be questioned by the 
previous holder of the inam unless he had by prescription 
acquired a title to the property good, not only as against 
the service holder but also against Government, so that 
Government’s power of disposition was lost. This would, 
of course, involve adverse possession for 60 years. 
{Phillips and Odgers , JJ.) KRISHNASASTR1 v. 
SlNGARAVELU MUDALIAR. 91 I. C. 130 = 

1925 M. w. N. 218 = 48 Mad. 570 = 
A. I. R. 1925 Mad. 780 = 48 M. L. J. 470. 

- Limitation—Resumption and re-grant —Service 

inam—Enfranchisement of—Right against grantee. 

The enfranchisement of a service inam and the issue 
of a title-deed thereupon create a new title in the grantee 
unless Government had at the time of the resumption no 
right to resume. Adverse possession prior to resumption 
does not count against the new grantee. {Wallace, J.) 

Gourikantam v. Ramamurthy. 19 M.L.W. 663= 
1924 M. W. N. 665 = 80 1.0. 557 = 34 M. L. T. 234 = 

A. I. R. 1924 Mad. 783= 46 M. L. J. 482. 

- Limitation —Purchaser from Government—Suit 

to recover possession by—Twelve years' adverse possession 
prior to purchase. 

The right of a purchaser from Government to recover 
possession of the properties sold to him is barred by 
twelve years’ possession of another person prior to pur¬ 
chase. The fact that the purchase was from Govern¬ 
ment does not keep the right alive. {Walmesley and 
Buckland , //.) ANNADA MOHAN ROY CHOWDHURY 


ADVERSE POSSESSION—Limitation. 

ktma DAS 28 C. W.N. 66 = 

' 811. C. 676 = A. I. R. 1924 Cal. 394. 

_ Limitation—Limitation Act, Ss. 141, 142 and 

l4 4 —Suit by adopted sou—Suit brought within 12 years 
of the date of adoption is not time-barred—Possession 

against a person not entitled to claim possession is not 
adverse—Widow does not represent entire estate for limi¬ 
tation purpose—Rule is applicable to a Mahomedan en¬ 
titled to th( possession of an estate aftei the death of a 

female. . . , 

One of the general principles governing the law of 

limitation is that a person can only be considered to be 
barred, if he has a right to enter and does not exercise 
that right within the period fixed by the Limitation Act. 
Ex facie it must follow that a person who is not in exis¬ 
tence cannot be considered to be in a position to claim 
whether immediate or otherwise. The cause of action 
in the case of an adopted son accrue only from the date 
of his adoption ; when therefore a suit is brought by an 
adopted son within 12 years of the date of the accrual of 
the cause of action in his favour, the suit cannot be con¬ 
sidered to be barred by limitation. So far as a Hindu 
widow is concerned she cannot, for the purpose of limita¬ 
tion, be considered to represent the entire estate, so as to 
bar a suit of a reversioner when her own suit happens to 
be barred. This rule would be applicable not only in the 
case of a Hindu entitled to the possession of the estate 
after the death of a female, but also to the case of a 
Mahomedan occupying a similar position. The wording 
of Art. 141, Act XV of 1877 and of the piesent Act IX. 
of 1908 make this amply clear. Case-law discussed. 
{G ok a ran Nath Mtsra , J.) ABDUL HALIM KHAN v. 

Raja Saadat ali Khan. 108 I. 0. 817= 

1 Luck. 733 = A.I.R. 1928 Oudli 155(189, 192, 196). 

- Limitation—Limitation Act , Art. 142— Suit in 

ejectment by person dispossessed—Plaintiff must silent) his 
possession within 12 years—Possession of independent 
trespassers without interval will bar true owner's title 
—Any intern al, howrver , will cause restoration of true 
no iter's title. 

Discontinuance of possession takes place where the 
person in possession goes out and is followed into pos¬ 
session by another person. In all cases, where the per¬ 
son, who was in possession at one time and discontinued 
possession or was dispossessed, seeks to eject a person in 
possession, he has to show that he was in ^possession 
within 12 years before the suit. 21 C.L.J. 157 ; Ref. to ; 
29 Cal. 518; 13 A. C. 793, Dist. In order that the title 
of the true owner may be barred by the adverse posses¬ 
sion of a trespasser or a series of trespassers the posses¬ 
sion by them must be continued, and so long as it is 
continuous, it is immaterial whether they claim through 
one another or independently ; but if a period of time 
should elapse, however short, after the abandonment of 
one trespasser who has not been in for the full statutory 
period and the entry of another, the title of the true 
owner is, as from the time of such abandonment, restored 
to him without any entry or act done on his part, for the 
statute does not apply to case of want of possession by 
true owner, but only to the cases where the owner is out 
of possession and another is in possession for the pres¬ 
cribed time. ( Kumarasrwami Sastri and Dread oss, //.} 
VENNAM RAMIAH t'.KUSRU Kotamma. 

45 Mad. 370 = 67 I.C. 246= 1922 M.WJN. 132= 
30 M.L.T. (H.O.) 143 = A. I. R. 1922 Mad. 59= 

42 MX.J. 319. 

- Limitation—■Nature of possession by one Hindu 

female entitled to maintenance against another female 
depends upon quality and extent and her intention — 
Possession to be adverse , hnoful owner must have notice—" 
Adverse possession does not run against a person until he 
is entitled to possession. 
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sior!can nln'arainst'^'nersnn 3 " adverse P°sse$- j the transferees of R who had bought it in 1891 under 

issession <rf the nroDertv aV J* beCOmes e . ntlt l ed I his own mortgage decree, to which K was not made a 
issession ot the property. An adverse possession for party. R never obtained possession and the land 

remained in possession of A', till 1901. 
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to possession of the property. An adverse possession for 
any length of time, against a tenant for life is similarly 
ineffectual against the reversioner or remainderman 
whose right to possession only accrues on the death of 
the tenant for life : A. I. R. 1925 All. 707, rel. on. As 
regards the nature of possession by one Hindu female 
entitled to maintenance against another Hindu female in 
whom the inheritance vests for the time being,the quality 
and extent of right acquired by adverse possession 
always depends upon the claim accompanying it and 
upon the natuie of the animus possidendi. The question 
whether possession is adverse or not is always a question 
of one’s own intention to hold adversely and knowledge 
of such intention must be brought home to the real 
owner so as to extinguish his title 10 N. L. R 35 and 
A I. R. 1924 P. C. 121 (P.C.), Ref. (KinkhedeAJC) 
Mi« Deshrani v. Thakur Kishore Singh. 

22 N. L.R. 175 = 10 N. L. J. 5 = 100 I. C.446 = 
_ .... A. I. R. 1927 Nag. 104. 

Li mi tat ion- P lea of—.]/hies — Partnership. 

The plea of limitation assumes that the title is in the 
■ plaintiff. A person cannot by using or working one 
portion of a coal mine acquire a right to any other 
portion of it. Obiter ,—Where a trespasser acts under a 
bona fide belief that he has a title to the coal, all that 
he is entitled to claim is that, in assessing damages the 
Court should not act harshly towards him and that he 
ought to be allowed the expense of severing the coal as 
well as bringing it to bank. {Das and Macpherson, //.) 

Shashi Bhusan Banerji v. Ramjas agarwala. 

° Pat. 85 = 83 I. C. 205 = A.I.R. 1924 Pat. 402 (416). 

Limitation—Public declaration by a permissive 

occupant gives a starting point of limitation for adverse 
possession. 

An open and public declaration communicated to the 
landlord by a person in permissive occupation who is 
not paying rent or rendering services and who is claim- 
mg adversely to be an owner will give a starting point 
for limitation. (Kennedy , /. C. a?id Aston, A. /. C ) 

Sidick Haji Yacubz/. Mahomed Faruq. 

21 S. L. R. 185 = 90 I. C. 1007 = 
_ r „ A. I. R. 1926 Sind 71. 

144 Limi ta ti on Rever si one r—Li mi tat ion Act, Art. 

thiri th ?K Pla ^u i£f S til . Ie t0 the P r °P ert y commences from 
the death of the previous full owner, limitation begins to 

run against him from that date notwithstanding the 

estate may be in the possession of the last full owner’s 

widow under a will which he had no power to make. 

{Dawson Miller , C. /., Mullick and Foster, //.) 

Harihar Prasad v. Kesho Prasad. 93 1 .c. 454= 

5 P. L T. (Sup.) 1—A.I.R, 1925 Pat. 68 (87) (F.B.) 

— Limitation—Starting point—Possession of a 
puisne mortgagee Purchaser under his purchase from 
mortgagor (whose equity of redemption was already 

f *nf?°ff d Un 1 e n r ™ a Pri ° r ?nort S a Se) who {,Purchaser ) 
pa h ld °f.j in 1901 a middle usufructuary mortgagee, 
though the usufructuary mortgagee was entitled to pos¬ 
session up to 1908, is adverse at least from the date of 
payment to the usufructuary mortgagee as against mort¬ 
gagor s successors-in-interest as well as the prior foreclos¬ 
ing mortgagee who were entitled to possession on satis¬ 
faction of the usufructuary mortgage. 

A mortgaged the suit land to one R in 1876, then to 

5“ ApriI 1908 and then to plaintiffs’ 
father in 1889. Plaintiffs bought it in February 1901 

rom mortgagor, paid of K the entire mortgage money 

tk C !i°f j and entered into possession of the land. 

J he defendants dispossessed the plaintiffs in December 

■ and alleged that they had title by purchase from 

D. D.—VOL. I—6 


iiMtiiVVA 111 poOOCOOlVJll , L1 i I l S \J l 9 

Held , that the plaintiffs acquired title to the land 
by adverse possession from February 1901 up to Decem¬ 
ber 1917 when they were dispossessed by defendants. 
The usufructuary mortgage in favour of A' terminated 
in 1901, when K was paid off in full and A' had no 
right to retain possession since then. Plaintiffs’ adverse 
possession began in February 1901 and not from April 
1909. {Suhrawardy and Mukerji , J J.) RaMANUJ 
Rai r. Dakshineshwar RaI. 43 C. L. J. 237 = 

30 C. W. N. 259 = 93 I. C. 101 = 

A. I. R. 1926 Cal. 752. 

Limitation — T.P. Act, S. 72— Purchase by mort¬ 
gagee from a co-mortgagor — Redemption—Other co- 
mortgagor knowing of the purchase—Time runs against 
him and right to redeem is extinguished after 12 years. 

If a mortgagee gets in the equity of redemption from 
one of two co-mortgagors and claims to be in possession 
as owner to the knowledge of the other co-mortgagor, 
then it may be said that the right of the co-mortgagor to 
redeem his share will be extinguished after 12 years. 
If the co-mortgagor is not acquainted with the purchase 
of the equity of redemption from the other co-mortgagor 
time does not run against him in favour of the mort¬ 
gagee who has purchased the equity of redemption. 
(Macleod, C. J. and Shah , /.) IBRAHIM VALAD 

Gulam HUSEN Mulnaji v. Mobiddin Balku 
Moduk. 24 Bom. L. R. 287 = 67 I C. 219 = 

A. I. R. 1922 Bom. 1. 

Limited Interest. 

~ Limited interest — Adverse possession against 
life-tenant is not adverse possession against reversioner 
or remainderman—Limitation Act, Art. 140. 

No adverse possession can run against a person til! 
he becomes entitled to the possession of the property. 
An adverse possession for any length of time against a 
tenant for life is similarly ineffectual against the rever¬ 
sioner or remainderman whose right to possession only 
accrues on the death of the tenant for life. (Lindsay 
and Kanhaiya Lai, JJ.) NaUNIHAL SlNGH r. A. G. 
Skinner. 47 All. 803 = 23 A.L.J. 691 = 921. C. 63 = 

.. A. I. R. 1925 All. 707. 

——Limited interest — Adverse possession of a 
limited interest is recognised-When such adverse pos¬ 
session is claimed question of payment of rent is imma¬ 
terial. 

The receipt of rent does not necessarily show that the 
interest of a permanent tenure in the tenant was recog¬ 
nised by the landlord. Nor does it show that the posi- 
tion of a yearly tenant was accepted by the tenant. 
Therefore, payment or non-payment of rent is immate¬ 
rial wdien defendant sets up plea of adverse title to 
limited interest or, pleads tenancy and in the alternative 
possession of a limited interest. For the defendant in 

a P ossession can se t up a plea of adverse title to 

a him ed interest such as an occupancy right or perpe- 

M Ji Wala P) ? sad ' A - C- /• and Macpherson „ 

J.) Ram Rachhya Singh v. Kamakya naratm 
Singh. 4 Pat. 139=6 P. L. T 121 84 i C BSfi = 

—MJmifd H / °* ?' 313 = A ‘ L E * 192 5 Pat. 216. 

rJoi he ^ im 5- e assertlon of a Proprietary right in a judi- 
cial proceedmg connected with the land in dispute w hich 

h yP° thesi was unfounded at the dace when it was 

made, cannot by the mere lapse of 6 or 12 ye-rs, convert 

what was an occupancy or tenant title into that of an 

under-propnetor. Where each party had his supposed 
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rights judicially challenged by the other, the plaintiff, 
J.v ,.,.i.f ejectment; of which he had obtained 

, uv ellation, the defendant by the assertion in the pro- 
lor cancellation of the notice for ejectment 
ih.it he was not liable to be ejected because of Ins rights 


iindci -proprietor. . , 

//. /./.ji i- not the duty of either party to institute such 

, v,iir it thev were content that possession should remain 
the suin' fooling as before the notice of ejectment 
was served. It is not correct as a general proposition 
of law that a person who is in fact, in possession of 
land under a tenancy or occupancy title can. by a mere 
assertion in a judicial proceeding and the lapse of 6 or 
12 years without that assertion having been successfully 
challenge a obtain a title as an under-proprietor to the 
lands. ‘ Such a judgment might have very far-reaching 
results and would almost certainly lead to a flood of 
legation. {Lord Salvesen.) MUMTAZ Aid v. MOHAN 
c noh 50 I. A. 202 = 26 0. C. 231 = 

45 AU. 419 = 74 I. C. 476 = 21 A. L. J. 757 = 
.S3 M. L T. 321 = 19 M. L. W 283 = 


10 0. L. J. 383 = 28 C. W. N. 840 = 
39 C. L. J. 295-- A I. R. 1923 P. C. 118 = 

45 M L. J. 623. 

- Limited inti rest—Equity of redemption is capa¬ 
ble of adverse possession — T ransfer <>/ Property Act , 
.9. 00. 

It cannot be maintained as a wide proposition that 
an equity of redemption can never be considered as 
capable of adverse possession. It must be held on the 
facts established in each case whether they would amount 
to be the cogent evidence of adverse possession of the 
equity of redemption. 32 Cal. 2% (F.C.) ; 27 Horn. 4. ; 
A. I. K. 1924 Oudh 40 ; 38 All. 411, reb on. {Misi a 
and .Yanavntty , J J.) CHANDRA SHEKHAR SlNGH 
jAGJIWAN BAKHSH SlNGH. 1151. C. 279 = 

A I. R. 1929 Oudh 215 (223) 

- Limited interest—Pacts necessary to prove ac¬ 
quisition of such interest must be found. 

A limited interest can be acquired by adverse posses¬ 
sion, but the facts necessary to prove such possession 
must be found. {Mullick and Buck nill, J /.) SIR 

Rameshwar Singh v. Rit lal Singh. 


86 I. C. 771 = 3 Pat. L. R. 50 = 6 P L. T. 514 = 

A. I. R. 1925 Pat. 739. 

- Limited interest—Limited interest could be got 

by adverse possession and is a defence to ejectment suit. 

Per Venkatasubba Rao, J .—A mortgagee to whom 
possession has not been transferred suing for sale of the 
mortgaged property cannot establish his right by relying 
upon an unregistered mortgage deed and his suit will 
necessarily be dismissed but where there is a transfer of 
possession other considerations will arise. 9 M. 244; 
13 Mad. 467; 21 Bom. 509; 24 Mad. 471 (F.B ) Foil. 

Per Pa mesa m , J. —To prove the extent of interest 
acquired by the defendants by adverse possession, the 
terms of the mortgage asserted by them have to be and 
may be proved. Such proof cannot be regarded as an 
attempt to prove the unregistered deed of mortgage; for 
the asserted mortgage need not necessarily be, though 
very often it will be identical with the mortgage attem¬ 
pted to be created by means of the unregistered deed of 
mortgage. {Pamesam, J.) APPAMMA v. CHINNA- 
vadu. 47 Mad. 203 = 79 I.C. 510 = 

1923 M.W.N. 825 = 19 M.L.W. 37 = 
33 M.L.T. 146 = A.I.R. 1924 Mad. 292 = 

45 M.L.J. 667. 

- ■.Limited interest—Occupancy rights. 

Occupancy rights can be lost by adverse possession. 
{Stuart, C.J. and Misra , /.) SHEO NANDAN v HlRA 

Lal. 13 O.L.J. 6 = 92 I.C. 247 = 

A.I.R. 1926 Oudh 226. 
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- Limited interest—Person holding possession of 

land of grantee adversely acquires same title as grantee 
by prescription and no more—Trespasser is subject to 
the terms of the grant . 

P made a grant of land in favour of M. The land 
was to be used for planting a grove and not for any 
other purpose. Grantee was to have no right to transfer 
grove when planted and if he died without leaving male 
issue, P was to have the right to enter into possession 
, of the grove and it was to become his property. M died 
without leaving any male issue and one /., M's brother’s 
grandson, took possession of the land and had the pos¬ 
session for over twelve years. 

Held , that J came into possession of M's estate which 
M had in the grove and J's adverse possession had the 
effect of creating the same title in him as M had in the 
property. P possessed full proprietary title in the land 
in suit and J's possession had not been of such nature as 
to oust that title. J acquired by prescription the same 
title in the land as M had and no more and J's or his 
successor’s acts of alienating any portion of the property 
and of making use of subject-matter of the grant con¬ 
trary to the terms of it gave a right of re-entry to the 
landlord. 27 Cal. 943 (P.C.) and A.I.R. 1930 Oudh 46, 
ref. {IVazir Hasan , /) DEPUTY COMMISSIONER, 

Fyzabad r. Bhagwan Dei. 

7 O W N. 40 = A.I.R. 1930 Oudh 75. 

- 'Limited interest—Possession of limited interest 

can be adverse—But only a limited interest can be ac- 
i quired by such possession. 

Possession of a limited interest, for instance, the claim 
to an intermediate tenure, may be just as much adverse 
as is adverse possession of a complete interest in the 
property ; consequently such possession of a limited in¬ 
terest may be just as much adverse for the purpose of 
barring a suit for the determination of that limited in¬ 
terest as adverse possession of a complete interest in the 
property operates to bar a suit for the whole property. 
Such adverse possession of a limited interest, however, 
though a good plea to a suit for ejectment is good only 
to the extent of that interest. 2 C.L.J. 125, foil. 

(Asutosh Mookcrii and Pankin , //.) SWARNAMOYI 

v. Sourindra Nath Mitra. 42 C.L.J. 14= 

89 I.C. 747 = A.I.R. 1925 Cal. 1189. 

- Limited interest—Possession in limited interest 

which would not call for protest from owners does mi 
amount to adverse possession. 

P purchased a portion of a share in a zamindari. The 
owners of remaining share granted a sikmi taluki inter¬ 
est of their share of the land of a mouza falling within 
the share in Zamindari to predecessors of D , who, how¬ 
ever, came to possess all the lands of the mouza and got 
themselves recorded in the Record-of-Rights in taluk 
howla, or osat howla right in respect of P's share of 
land as well. P sued for assessment of rent and in the 
alternative for recovery of damages for occupation and 
use. 

Held , that D's predecessors having come into posses¬ 
sion under the osat howla right created by the howla- 
dars, any adverse possession of a limited interest which 
D or their predecessors had, commenced at the creation 
of the osat howla and during the continuance of that 
interest no amount of assertion of taluki right would call 
for protest from P or require him to take steps for re¬ 
covering khas possession. D's possession therefore was 
j not adverse. ( Maker ji and Mallik , J /.) SATYA 

! prosanna v . Kali Prosanna Das. 

34 C.W.N. 43 = A.I.R. 1930 Cal. 339. 

- Limited interest—Possession under void lease will 

I convey lessee's interest. 

Where the defendants had been in possession under a 
void lease for more than 12 years, held that they acquir* 


85 


CIVIL, CRIMINAL AND REVENUE 


86 


ADVERSE POSSESSION—Limited Interest. 

ed by adverse possession the lessee-lights under the lease, 
under which they claimed to be in possession, and could' 
not be ejected until after the expiry of the lease. {Shah 
Jg. C.J. and Crump , /.) CHATURBHAI LALLUBHAI r- 
MOTIBHAI Bapuji. 24 Bom.L.R. 1315 = 

77 I.C. 952 = A.I.R. 1923 Bom. 146. 

- Limited interest — Principle that possession 

against a tenant or a lessee ;s not necessarily adverse as 
against the landlord or lessor , does not apply in favour 
of a trespasser. 

The principle that possession against a tenant o>- a 
lessee is not necessarily adverse as against the landlord 
or lessor, applies only where the landlord or lessor has 
title to the land and the light to immediate possession, 
if impediments in the shape of a lease or tenancy dis¬ 
appear and does not apply to a trespasser. 29 Cal. 518 
(EC.), Appl. ( Suhraiuardy and Graham , //.) SOUR- 

indra Nath v. nirmal Chandra. 

32 C.W.N. 863 = 117 I.C. 693 = A.I R. 1928 Cal. 882, 

Limited interest Tenant's interest can be ac¬ 
quired by adverse possession. 

A person can by prescription acquire the status of a 
tenant under the plaintiff on the well recognised princi¬ 
ple that a limited interest in property can be acquired by 
adverse possession. ( Mookerjee , Ag. C.J. and Fletcher , 
/.) Ujir Ali Sirdar v. Shadhai Behari. 

35 C. L. J. 182 = 68 I C 1003 = A.I.R. 1922 Cal. 185. 

Limited interest - Widow—Caste custom entail¬ 
ing a forfeiture of widmu ’<• estate on remarriage _ 

Widow continuing in possession in spite of the forfei¬ 
ture—Her adverse possession could prescribe a title only 

to the limited estate of which she was Possessed prior to 
forfeiture. 

Where a widow of a separated Hindu in possession 
of her deceased husband’s property as his widow forfeits 
her right to that property, under a custom of her caste 
on account of her remarriage, but continues in such 
possession notwithstanding the forfeiture without objec¬ 
tion by the reversioners. 

Held, that by continuing in possession of the property 
even after the forfeiture, there could not be an automatic 
enlargement of the widow’s estate but she must be pre¬ 
sumed to have continued in possession of the same limit¬ 
ed estate of which she was in possession since the death 
of her first husband. A.I.R. 1924 P C. 121 ; \ I R 
1925 All. 369, Foil.; A.I.R. 1924 All. 740, Dist/ \Iqbal 
Ahmad , /.) RaRIF v. PhOOL SlNGH. 

99 I.C. 578 = A.I.R. 1927 All. 274. 

Limited owner. 

*■Limited owner. 


Adverse possession, if any, against a limited owner is 
not adverse possession against a reversioner. 41 All. 
154 and 17 N. L. R. 18, Foil. ( Kinkhede , Offg. A./.C.) 
MUSSAMMAT MULIA BAI V. AMRU. 95 I. C. 18. 

Intervention of limited owner — Effect. 

In a case in which limitation once began to run 
against a male owner, the fact that between him and the 
next reversioner, a widow with a life-estate intervened, 
would make no difference and wouid not give a fresh 
starting point for limitation. (6 P.R 1912, Foil.) {Abdul 
Qadir, J.) KlLU RAM v. M. BHIRAUWAN BaI. 

_ . 69 I- C. 398 = A..I. R. 1924 Lah. 292. 

Limited owner — Adverse possession starting 
against original owner—Inter position of subsequent 
hfe^ estate Reversioner cannot compute time from death 
of limited owner. 

Where adverse possession once starts against the 
original owner and continues after his death, the inter¬ 
position of a subsequent life-estate does not avail against 
^running of time and the reversioner cannot compute 
limitation from the death of the limited owner.,- 27 I. C. 


ADVERSE POSSESSION—Limited Owner. 

954, Rel. on. {Mukcrji and Hitter, J /,) (SREEPATl) 

Bhusan Mondal v. Sarbeswar Mondal. 

34 C.W.N. 409 = A.I.R. 1930 Cal. 474. 

Limited owner—Inam lands held adversely 
against office-holder create prescriptive title against all 
successors. 

Assuming that Khaji inam lands are inalienable and 
impartible, where inam lands are held adversely to the 
office-holder for more than 12 years, the person in ad¬ 
verse possession acquires a prescriptive title to the lands 
as against the holder of the office and his successors also 

AI.R. 1922 P.C. 96 and 42 Cal. 244, dist.; 38 
320, Foil. 

So long as the alienation is good for the lifetime of 
the alienor, limitation commences to run against the 
successor not from the date of alienation but from the 
date of the alienor’s death. It is otherwise when posses¬ 
sion is adverse from the start. {Odgers and Hughes , 
//.) MAJWATH ALU v. MUJKAR ALU. 

77 I.C. 568 = 18 M.L.W. 887 = 1924 M.W.N 53 = 
33 M.L.T. 175 = A.I.R. 1924 Mad. 201 = 

45M.L.J. 791. 

-- Limited owner—Assertion of full title is neces¬ 
sary. • 

Where a widow who was prevented by custom from 
inheriting husband’s property but was only entitled to 
maintenance, entered into possession of her husband’s 
estate and sought mutation only as a limited owner. Her 
possession cannot be deemed as adverse to the husband’s 
heirs. 42 All. 152, P. C. Expl. {Stuart, C.J. and Misra , 
J.) Mr. Ram Raji r*. Balbhaddar. 95 I.C. 432= 

A.I.R. 1926 Oudh 497. 
Limited owner—Exclusive possession of widow is 
not necessarily adverse to the presumptive heir of the last 
male holder. 

Exclusive possession of widow unaccompanied by any 
overt act of denial of title of the presumptive heir of the 
last male holder to the property cannot prove anything 
in the nature of ‘ adverse” possession. {Kinkhede a 
A.J.C.) YeSRAVANT v. D.AULAT. 89 I.C. 663 = 

A.I R. 1926 Nag. 129. 

Limited owner—Hindu Law —Reversioner. 
Possession adverse against widow is not so against 
reversioner. 13 C.P.L.R. 81, Ref. {Findlay. J.C.) 
Deoram Sujar v. Bijl Sujar. 10 N.L.J. 90 = 

101 I.C. 822 = A.I.R. 1927 Nag. 226. 
Limited owner—Hindu widew. 

If adverse possession against a widow is sought to be 
made adverse also against the reversioner, it can only be 
so in a case where the widow has been in actual posses¬ 
sion and has been dispossessed. A.I.R. 1928 Cal. 670, 
notappr.; A.I.R. 1925 P.C. 249 Expl.; A.I.R. 1928 All. 
p 61 (F.B.) Rel. on; 9 M.I.A. 539 and 23 Bom. 725 
(P.C.) Cons. {Raza and Pul/an, JJ.) MT. LaCHMIN 

z/. Ishuri Prasad. 4 Luck. 592 = 115 I.c. 101 = 
_ . . 6 O.W.N. 138= A.I.R. 1929 Oudh 153. 

Limited owuer-L—Hindu widmu—Original muner 
ceasing to be in possession—Widow and reversioners not 

taking steps to recoveri. possession—Reversioners will be 
barred by limitation. 

. Where the original owner has ceased to be in posses¬ 
sion and his widow and his reversioners successively 
take no steps to recover possession within the period of 
limitation, the. reversioners will be barred by limitation 
{Ashworth. J.) JAIDEO SlNGH v. MUNSHI DHOOM 

Singh. ^ ^ 116 I.C. 740 = A.I.R. 1929 All. 419. 

-Limited muner -Hindu widmu forfeiting by 
reason of remarriage her \widow's estate , but continuing 
to be recorded ■ in possession as widow without reversio¬ 
ner s objection for more than 12 years after remarriage 
Presumption of possession of widow's estate only— 
Absolute title to such limited interest only. 
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ADVERSE POSSESSION —Limited Owner. 

\ widow after her remarriage forfeited under custom 
her widow’s estate but continued to be recorded as in 
possession of it as her first husband’s widow for more 
than 12 years without objection by the reversioners. 

Held. that her possession after her remarriage was 
only in respect of her widow's estate and what she 
acquired by adverse possession was complete title to such 
limited estate only, and the reversioners’ right to succeed 
on her death could not be defeated. A. I. R. 1 )2/ J- • 

274 ; A.I.R. 1925 All. 369; A.I.R. 1924 P.C.12!. Foil. 

(Addison, J.) DESA r*. DANI. H9 

K A.I.R. 1929 Lah. 327. 

- Limited ozone r—Hindu widow taking possession 

on the death of her deceased son's widow , does so in her 
own right and the adverse possession cannot be referred 

to her husband's or son's estate. 

Where a Hindu widow mother having no right to 
succeed to the property of her deceased son’s widow takes 
possession of the property on the death of such son’s 
widow, she takes the possession in her own right and the 
adverse possession enures in her and is not referable to 
her husband’s or to her son’s estate. (Dalai, J.C .) < 
Drigbi joy Singh v. Drigpal Singh. 901.C. 825 = 

A.I.R. 1926 Oudh 126. 

- Limited owner—Holder of life estate cannot 

assert adverse possession against remainderman. 

Holder of a life-estate and the remainderman must be 
considered as one and the holder of the life-estate who 
has entered under the will cannot against the will assert 
an adverse title derived independently against the re¬ 
mainderman. ( Stuart , C. J. and Raza , /.) NlSAR 

AU Khan v. Muhammad ali Khan. 

6 O.W.N. 549=119 1.0. 337 = 
A.I.R. 1929 Oudh 494 (513). 

-- Limited owner—Laud granted for maintenance 

—Purchases made out of savings from the income of 
such land do not amount to denial of title of the heir of 
last male holder. 

A Hindu widow is entitled to make new purchases out 
of her savings and even to keep them separate from the 
parent estate held by her for maintenance. But such 
purchases do not constitute a denial of title of the legal 
heir of the last male holder. ( Kinkhede, A.J.C.) 
VESHWANT V. DAULAT. 89 I.C. 663 = 


A.I R. 1926 Nag. 129. ' 

- Urn i ted (/inner—Mai nte nance—Da lighter-in law 

— Father-in-law may assign a portion of joint property I 
for her maintenance—Her possession is not adverse to j 
heirs of father-in-law. 

It is quite in keeping with the sentiments of a Hindu 
father-in-law to assign some portion of the joint family 
property to his daughter-in-law in lieu of her right to 
maintenance so that she may enjoy its usufruct during 
her lifetime. Even if such portion is mutated in her 
name, her possession does not go to convert the property 
into a stridhan nor does her possession become adverse 
to the legal heirs of father-in-law. 27 Cal. 5l5 (P.C.), 
Ref. ( Kinkhede, A.J.C.) VESHWANT u. DAULAT. 

89 1.0 663 = A.I.R 1926 Nag. 129. 

- Limited owner — A 7 ear heirs, having rights to 

land, alive—Adverse possession against reversioners of 
last male holder does not begin in their lifetime. 

Reversioners of the last male holder have no locus 
standi to sue for possession of land during the lifetime 
of nearer heirs having a right to inherit and therefore 
adverse possession against such reversioners does not 
begin so long as such heirs are alive. 82 P.R. 1918 and 
18 P. R. 1895. Rel. on. ( Jai Lai, J.) NUR MAHOMED 
v . BUTA. 96 I.C. 837 = A.I.R. 1926 Lah. 678. 

- Limited owner—Person holding life-estate under 

will cannot claim absolute estate adversely by merely 
asserting that he holds an absolute estate. 


ADVERSE POSSESSION— Limited Owner. 

A claim to an absolute estate by adverse possession 
cannot be made by the mere assertion on the part of a 
person, who has taken the property as a life-estate 
holder under a will, during the course of his tenure, that 
his estate is absolute and will not terminate on his 
death. The plea of adverse possession comes into force 
where the person entitled to the property fails to take 
some step within the period of limitation to assert his 
title against the person who attempts to set up the 
adverse title. (Pullan, J.) MAHOMED ALI KHAN v. 

Nisar ali Khan. 1 Luck. 592 = 109 I.C. 836 = 

A.I.R. 1928 Oudh 67 (81). 

- Limited owner—Possession adverse to, is not 

adverse to reversioners . f 

Possession which commences during the lifetime of a 
Hindu widow with a limited interest cannot be adverse 
to the reversioners. (Daniels and Lyle, A.J.Cs.). MT.. 

Par b ati 7-. Saiyed MuhammedHadi. 681C. 534= 

9 O.L.J. 304= A.I.R. 1923 Oudh 31. 

- Limited oioner—Possession by female of property 

for maintenance is not adverse. 

The possession of a female who is allowed to hold 
property merely in lieu of her right of maintenance can¬ 
not be held to be adverse to the real heir 102 P.R. 
1907, Foil. (Tek Chand and Bhide.JJ.) HAKAM SlNGH 
r-. Hazara Singh. 109 I.C. 64 = 

A.I.R. 1928 Lah. 696. 

- Limited owner — Suit by rroersioners after 

widow's death—Compromise decree between the trespasser 
and the widow is binding on reversioners if widonr 
represented the estate in the suit and trespasser holds 
under the decree. 

Adverse possession cannot run against reversioners 
until after the death of the widow. In order to make 
the principle laid down in Shivganga case (9 M.I.A. 
539) applicable, tne possession of the alleged trespassers 
must be by force of the decree which is binding against 
the widow and not in spite of the decree, if he desires to 
maintain his possession against the reversioners. 
(Lindsay, J.) JAGANNATH SlNGH 7-. SADAR SlNGH. 

75 I.C. 614 = A.I.R. 1923 All. 448. 

- Limited erwner — Tacking-Hindu widen# — Rrcer- 

sioner i f bound. 

Adverse possession against the widow is not adverse 
against the reversioners during the lifetime of the 
widow. (Scott-Smith and Dundas, JJ.) NAND SlNGH 

r\ Mt. Dhan Kaur. 68 I.C. 299 = 2 L.L.J. 673. 

- Limited owner — Vendor hazing vested right but 

entitled to possession after the death of a widow haring 
a right of residence — Widow's possession cannot be 
adverse to the purchaser. 

The doctrine of adverse possession is applied to the 
detriment of a person who is entitled to possession, but 
is not in possession ; it cannot be applied as against a 
person not competent to claim possession. 44 Cal. 425 
and 10 W. R. 15, Ref. Possession, when adverse, in 
order that it may extinguish title, must be adequate in 
continuity, in publicity and in extent. But it does not 
follow conversely that every possession which is con¬ 
tinuous and public is necessarily adverse. A. I. R. 1923 
P. C. 118, Ref. Where the plaintiff took a vested 
interest subject to the right of residence granted in 
favour of his mother by his father’s will. Held, that 
he had no immediate right of possession which remain- 
j ed with his mother during her lifetime and, therefore, 
the purchaser of the right, title and interest of the 
plaintiff was in no better position and, therefore, the 
mother’s possession cannot be adverse to the purchaser. 
(Mooherjee and Rankin, JJ.) AMBIKA PROSAD v. 

Annada PROSAD. A. I. R. 1928 Oal. 250- 
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ADVERSE POSSESSION—Minor. 

Minor. 


-Minor De facto guardian in possession of 
minor s property—His possession is not adverse 
A person who is either an actual legal guardian, or 
who takes upon himself the guardianship of a minor 
cannot be heard to say that his possession must be taken 
to be adverse to the minor. 35 Bom. 79, Foil. ; A. I. R. 
1922 Mad. 12, Eexpl. and Dist. (Kumaraswami Sastri 
and Reilly , //.) MaHALAKSHMAMMa SURY 4 - 
NARAYANA. 51 Mad. 977 = 28 M. L. W. 919 = 

117 I. C. 113 = A. I. R. 1928 Mad. 1113 = 

55 M. L. J. 733. 

Mortgagor and mortgagee. 


Mortgagor and mortgagee. 


Mere continuance in possession of the mortgagee 
after the mortgage money is paid out of the usufruct or 
by the mortgagor, does not make that possession of the 
mortgagee adverse to the mortgagor. 21 A. 115; 7 A. 
L.J. 963; 34 A. 261, Foil.; 25 I.C. 611, Dist. (Heave /.) 
Gobind Ram v. Mt. ran Koer. 83 1 . c. 740 = 

5 L. R. A. (Civ.) 421 = A. I. R. 1924 All. 522. 

Mortgagor and mortgagee. 

The defendants, successors of the mortgagee, who had 
somehow obtained possession of the mortgaged plot 
under a usufructuary mortgage, got their names entered 
in the revenue papers, as if they were occupancy tenants 
ot the disputed land and set up their title by adverse 
possession. Held , no such possession, short of the 
statutory period of sixty years, would be a bar or 
defence to a suit for redemption, if the parties were 
otherwise entitled to redeem. If they (defendants) 
obtain unlawful possession by ousting the mortgagees 
at any time within the last twelve years or before, still 
their possession cannot be treated as adverse to the 
owner (mortgagor) so as to defeat his lawful title, 
because the right of the mortgagor to get possession 
could only arise on redemption and not earlier. 32 Cal 
296 (P. C.) ; 38 All. 411, Foil. (Kanhaiya Lai /) 
Mt. Durga Devi v . Girwar Singh. 

70 I. C. 958 = A. I. R. 1923 All. 11 (2). 
Mortgagor and mortgagee. 


ADVERSE POSSESSION—Mortgagor and mort¬ 
gagee. 

18 A. L. J. 969 = 58 I. C. 833 = 

A. I. R. 1921 All. 262. 

Mortgagor and mortgagee—-Adverse possession 
against mortgagor is not adverse to mortgagee. 

Adveise possession against the mortgagor would not 
operate to the prejudice of the mortgagee. The mort¬ 
gage being simple, a trespasser’s adverse possesion 
which commences after the date of the hypothecation is 
not a bar to the mortgagee’s right to recover the land. 

\\ I 42 * 3 A M - 811 ' F °"- Uyli'ig and Venkata 
S:Ma Jiao, //.) SUNDARAM IYER v. THIYAGARAJA 

PlLLAI ' . x „ 99 I. C. 831 = 

A. I. E. 1923 Mad. 160 (2) = 50 M. L. J 183 

Mortgagor and mortgagee—No adverse posi¬ 
tion by unilateral act of mortgagee still both can agree 

that mortgagee's possession should be adverse to mart - 
gagor. 

Although a mortgagee cannot by any unilateral act on 
his part convert his possession as mortgagee into posses¬ 
sion as absolute owner, there is nothing to prevent a 

mortgagor and the mortgagee from agreeing between 

themselves that the future possession of the'mortgagee 
should be adverse to the mortgagor and thereafter if the 
said possession endures for the statutory period a good 
A T IS ac 9 uired by ‘he mortgagee. 37 Mad. 545 Foil ■ 
A '}'} R - 1914 P - C ' 27 : ’ 32 Ca h 295, 312 ; 39 All 423 
7t< L R - 19 -V Ia<1 ' 82 ' Ref ' {P<ltkar «»d Baker 

„ ahem „ ed Bhouddin f. Babu Devji Zajam 

53 Bom. 676 = 31 Bom. L.R. 778 = 122 I.C H 3 = 

_ , . , A. I. R. 1930 Bom. 135 

Mortgagor and mortgagee—Assertion of title bv 
mortgagee is not sufficient. ° y 

A mortgagee cannot by mere assertion of title start 
possession adverse to the mortgagor or the mortal 
hens : 32 Cal. 296 (P. C.) and 89 P. W. R. 19 if 

r fZtT w Ffordc ' //•> Jiwan Singh ; 

8 277 = 27 P. L. R. 402 = 

_,, F C- 9 —A. I. R. 1926 Lah 549 

Mortgagor and mortgagee-Claim as agaitsi 


During mortgagee’s possession under mortgage from 
tenant, landlords’ forcible possession or mortgagee’s 
collusi ve tenancy under the landlord, does not a°mount 
to adverse possession. Where mortgagees were in 
possession the dispossession of the mortgagees by the 
landlord even assuming that it was done against their 
will, cannot by itself operate as adverse possession as 
against the mortgagors during the continuance of the 
mortgage. The mortgagees cannot also by suffering 
dispossession and taking a new title from the landlord 
affect the right of the mortgagors in the property of 
which they were put into possession under the mort¬ 
gage. ( Walmsley and B. B. Ghose , //.) KAMAL 4 

Kanta v. Ananda Chandra Chakraburty. 

_ . 711. C. 1030 = A. I. R. 1924 Cal. 357. 

Mortgagor and mortgagee. 

Contract of sale alone in favour of usufructuary mort¬ 
gagee does not change the character of the possession 
of the mortgagee into adverse possession. (Kendall 
and Pullan, A.J.Cs.) SlTLA SAHAI z/. DHUM SlNGH 

28 O.C. 100 = 82 I. C. 406 = 
_ 11 O. L. J. 543 = A. I. R. 1925 Oudh 114. 

Mortgagor and mortgagee—Adverse possession 
against mortgagee is not necessarily adverse to mort¬ 
gagor. 

Adverse possession can be acquired over limited rights 
such as those of a mortgagee also, but adverse posses¬ 
sion against mortgagee would not of necessity be adverse 
to the mortgagor. (Ryves and Gokul Prasad , //) 
ABDULLA v. SHAMS-UL-HAQ. 43 All. 127 = 


each other. 

As between mortgagor and mortgagee, no Question nf 
adverse possession arises, during the period with which 
either of them can enforce their rights and ™ • h 

ence by the mortgagor not amounting to released'the 

eqmty of redemption can be a bar or def* „ 
demption suit if the party is otherwise entirleH 
redeem {Stuart and Kanhaiya Lai , A / Cr f 

Tilak Singh v. Shambhu Singh 7 o t t' koT 
23 O.C 269 = 60 I. C. 404= 2 UP. f R. § J c 

——Mortgagor and mortgagee-Co-mortgage/ pur' 

chasing share of another co-mortgagee—His fL ■ ' 

cannot be adverse to mortgagor. ^ ssi0n 

Where the mortgage is an indivisible transaction ar 
cording to its terms, any one of the co-mortgagees cannot 

laSoflime 6 ° f 3 particu,ar ^freinUby 

lapse of time. The mortgagor could only redeem thi 

whole of the mortgage by a payment of the whole o" he 

mortgage money irrespective of the shares nf tho ™ 

mortgagee inter se, the money contributed by each bein° 

not stated in the deed. A co-mortgagee takes the n? S 
of each co-mortgagee whom he pays off; he does so if 6 
co-mortgagee and thus his possession in his place is 
of a mortgagee only and not in any other rf f-. 
(Broadway and Zafar Ali // ) SHnTATmryrx ?/ 01 ^’ 

- Sher Muhammad Kh(n° 

- Mortgagor and mortgagfe-ZlfcreeM 

e^g^sjsssxssgs& 
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ADVERSE POSSESSION—Mortgagor and mort¬ 
gagee. 

of moi tg.ig« e and mortgagor have ceased and renders 
.'ub-' qur.'nt possession of the mortgagee adverse to the 
mortgagor. (Ay/in", O. C. J. and Odgers, /■) 

< >m W l K U PAG AM MUTT 7\ SlVASOOKIA THEVAN. 

70 I C. 33-16 M. L. W. 475-1921 M. W. N. 876 = 

A. I. R. 1922 Mad. 407 =42 M. L. J. 144. 

- Mortgagor ami mortgagee—During continuance 

of equity of redemption mortgagee can't claim prescri¬ 
ptive title. 

A mortgagee is not in a position to deny the right of 
the mortgagors or their suecessors-in-interest to redeem 
the mortgage so long as the equity of redemption sub- i 
sists. A person who lawfully comes into possession of 
land as a mortgagee cannot by setdng up during the 
continuance of such relation any title adverse to that of 
the mortgagor inconsistent with the real leg^J relation 
between them, and that however notoriously and to the 
knowledge of the other party, acquire by the operation 
of the law of adverse possession a title as owner or any 
other title inconsistent with that under which he was let 
into possession. (25 Mad. 507 ; 58 All. 411 and 32 
Cal. 296, Foil. ( Sulaiman and Kanhaiya Lai , J/.) 

Bakha Singh v. Ram Nakain Singh. 

47 All. 73 = 22 A.L.J. 905 = L. R. 5 A. (Civ.) 681 = 

80 I. C. 935 = A. I. R 1925 All. 183. 

- Martgagor and Mortgagee—Equity of redemp 

tion can be acquired by adverse possession. 

Title can be acquired by adverse possession in the 
equity of redemption. ( Dalai , J. C.) THAKURAIN 
ANAPURNA KUAR v JAGESHAR MlSKA. j 

87 I. C. 208 = A. I. R. 1925 Oudh 658. | 

- Mi rtgagor and Mortgagee—Equity of redemption 

cannit be acquired by adverse possession—Possessory 
mortgage—Trespasser in possession holds adversely to 
mortgagee and not mortgagor. 

A possessory title to property can only be acquired by 
physical possession which ripens into ownership by the 
failure of the true owner to take steps to recover posses- j 
sion. Though a trespasser by holding possession against ] 
the mortgagor can bar the mortgagor’s right to redeem, . 
it cannot be said that an equity of redemption can be | 
acquired by adverse possession of the mortgaged proper¬ 
ty. In the case of a possessory mortgage where posses¬ 
sion has been delixered to the mortgagee, a trespasser 
obtaining possession may hold adversely to the mort- 
gagee.^but not to ti e mortgagor. 14 Bom. 176 and 18 
Bom. 51, Ref. ( Mad cod , C. /. and Crump , J.) TARA- 
BAI RAMRAO v. DATTARAM GOVINDBHAI. 

49 Bom. 539 = 27 Bom. L. R. 441 = 87 I. C. 765 = 

A. I. R. 1925 Bom. 465. 

- Mortgagor and mortgagee—Exclusive possessii n 

of mortgagee short of 60 years does not bar suit for re¬ 
demption. 

As between mortgagor and mortgagee neither exclu¬ 
sive possession by the mortgagee for any length of time 
short of the statutory period of sixty years nor any ac¬ 
quiescence by the mortgagor not amounting to a release 
of the equity of redemption will be a bar or defence to 
a suit for redemption if the parties are otherwise entit¬ 
led to redemption. 32 AH. 296 (P.C.), Foil. ( Wazir 
Hasan and Gokaran iVath Misra , //.) ACHCHE 
Mirza 7-. Ahmed Shah. lLuck. 529 = 97 I.C. 922 = 

3 0. W. N. 693 = A. I. R. 1926 Oudh 594 (600). 

- Mortgagor and mortgagee—Neither exclusive 

possession by mortgagee short of statutory period , nor 
acquiescence by mortgagor not amounting to release 
can constitute adverse possession by mortgagee. 

As between a mortgagor and his mortgagee, neither 
can deny the title of the other for the purposes of the 
mortgage. A mortgagor cannot derogate from his grant 


ADVERSE POSSESSION— Moitgagor aBdiircit- 

gagee. 

I 

so as to defeat his mortgagee’s title, nor can the mort- 
i gagee deny the title of the mortgagor to mortgage the 
i property. A. I. R. 1924 Oudh 40, Dist.; 36 Bom. 185, 
R e |. on. As between the mortgagor and the mortgagee 
or their representatives, neither exclusive possession by 
1 the mortgagee for any length of time short of the statu- 
, tory period of sixty years, nor any acquiescence by the 
moi tgagor not amounting to a release of the equity 0 f 
redemption, can constitute adverse possession or will be 
I a bar or defence to a suit for redemption if the parties 
are otherwise entitled to redeem. 15 O. C. 39, Rel. on. 
No question of adverse possession can arise as between 
mortgagors and mortgagees during the periods of limita¬ 
tion within which either of them can enforce their rights. 
23 O. C. 269, Ref. (Raza, /.) NlRANKER PRASAD 
v. M r. Bechaf. 95 I.C. 849 = A.I R. 1926 Oudh 517. 

- Mortgagor and mortgagee—Neither exclusive 

possession for any length nor acquiescence not amounting 
to release is bar to suit for redemption. 

As between the mortgagor and the mortgagee neither 
exclusive possession by the mortgagee for any length of 
time short of the .statutory period of sixty years, nor any 
acquiescence by the mortgagor not amounting to a 
release of the equity of redemption, will be a bar or 
defence to a suit for redemption if the parties are other¬ 
wise entitled to redeem. 32 Cal. 296, Foil. {Stuart, C . 
J. and IVazir IJasan , /.) BAJRANG BALI v. Mt. 
MaHRAJIA. 13 O. Ii. J. 333 = 92 I. C. 832 = 

A. I. R. 1926 Oudh 491. 

- Mi rt gagor and mortgage—Hoi din ge mortgaged — 

Tico-thirds subsequently sold to another with condition to 
discharge the prior mortgage—Mortgagee claiming pre¬ 
emption of pi rlim sold and getting possession — Remain - 
\ ing one-third not redeemed for more than 12 years —- 
Mortgagee gets that one third by adverse possession. 

G mortgaged certain lands to defendants. He subse- 
qcently sold two-thirds to one M for Rs. 500 out of 
which he received Rs. 100 and the remaining Rs. 400 
was to be paid to defendants to redeem the mortgage. 
If the mortgage had been redeemed, M would have 
got possession of two-thirds of half the shaie free 
from mortgage and G would have got the remaining 
one-third of that half quite unencumbered. But Defen¬ 
dants Nos. 1 and 2 brought a suit for possession by 
pre-emption of the share sold to M and the latter 
admitted their claim and gave up his rights under the 
sale on receiving Rs. 100. G then became entitled to- 
obtain possession of the one-third of the holding from 
the Defendants Nos, 1 and 2, but he never took any 
steps to do so, and the defendants remained in possession 
of the entire holding, for more than 12 years. A suit for 
redemption was brought. 

Held , that the mortgage was redeemed when defen¬ 
dants got possession in pursuance of claim for pre-emp¬ 
tion and that from that date Defendants Nos. 1 and 2 
were in possession of two-thirds as owners and of the 
remaining one-third without any title. Their possession 
of the latter portion was adverse to the owner and it had 
ripened into title by lapse of more than 12 years. The 
fact that in the revenue records defendants were still 
shown as mortgagees did not affect their title. (2afar 
Ali, J.) K HUSH ALA 7'. BlSHAN DAS. 

26 P. L. R. 544 = 88 I. C. 476= 
A. I. R. 1925 Lah. 616. 

Mortgagor and mortgagee — Mortgage with 
possession—Invalid sale of the property to the mort - 
gagee — Latter's possession becomes adverse to mortgagor 
for sale. 

Where subsequent to a mortgage with possession the* 
mortgaged property is sold to the mortgagee, although- 
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ADVERSE POSSESSION —Mortgagor and mort- ADVERSE POSSESSION —Mortgagor and mort¬ 
gagee. gagee. 


the value of the property covered by the sale may be less 
than Rs. 100 a registered deed is essential as the pro¬ 
perty transferred is only the right of redemption which 
is intangible immovable property. Where the transfer 
is purported to be made by an unregistered deed, no sale 
is effected but the character of possession by the mort¬ 
gagee becomes adverse to the mortgagor. ( Lindsay , 

j. c .) Mahendra Bahadur Singh v. Chandra- 

pal Singh. 24 O. C. 155 =8 O. L. J. 622 = 

63 I. C. 284 = A. I. R. 1921 Oudh 124 (2). 

- 'Mortgagor and mortgagee—.Mortgage with posses¬ 
sion redeemed—Mortgagee failing to deliver possession 
and retaining it for twelve years—Right of mortgagor 
to recover possession is barred. 

A usufructuary mortgagee remaining in possession 
after satisfaction of the mortgage by redemption is a 
trespasser and if he continues in such possession for the 
statutory period the right of the mortgagor to recover 
possession becomes barred as against him. ( A/ears , C. 
J. and Lindsay , /.) MT. 1<AM KUER v. GOVIND Ram. 

48 All. 145 = 92 I. C. 414 = A. I. R. 1926 All. 62. 

- Mortgagor and mort gagee—Two mortgages -with 

possession of same land executed in 1870 and 1871_ 

Court finding that first mortgage was not acted upon , but 
that first mortgagee -was recorded as owner ever since 
18 87—Mortgagor suing first mortgagee for redemption 
—His right to redeem would not be defeated by adverse 
possession although his mortgage -was not acted upon and 
he got possession from second mortgagee. 

Certain land was mortgaged with possession first in 
1870 and again in 1871. it was found that the first 
mortgage was not acted upon but that the first mortgagee 
was recorded' as owner in 1887 and continued to be^so 
recorded ever since. Mortgagor sued the first mortgagee ! 
for redemption and it was contended in defence that the 
mortgagor’s right to redeem was defeated by more than 
12 years’ adverse possession. 

Held, that the mortgagor's right to redeem could not 
be defeated. If the first mortgage was not acted upon, 
the first mortgagee must have taken possession from the 
second mortgagee and that also either by redeeming the 
second mortgage or as trespasser. If the former, his ! 
possession could by no means be adverse against * the : 
mortgagor. If the latter, the mere fact that he was re¬ 
corded as owner would not confer title on him, bearing in 
mind the fact that he, by Jiis mortgage of 1870, had 
admitted the title of mortgagor to the land. (Dalip 
Singh, J.) RAHMAT ALLAH v. MT. MUBARAK BlBI. 

A. I. R. 1929 Lah. 691. 

- ■Mortgagor and Mortgagee—Mortgage—Redemp¬ 

tion—Mortgagee continuing in possession of property as 
mortgagee does not acquire title by adverse possession. 

A manager of joint Hindu family executed a mortgage 
with possession. One of the members subsequently sold 
the property to the mortgagee who continued to remain in 
possession for 12 years from the date of the invalid sale. 

Held , that the mortgagee did not acquire any title by ' 
adverse possession. The possession of the mortgagee 
must be held to have continued in the same character in 
which it admittedly began in absence of evidence to show 
that it had changed in its character. As between the 
mortgagor and mortgagee neither exclusive possession by 
the mortgagee for any length of time short of the 
statutory period of 60 years nor any acquiescence by the 
mortgagor not amounting to a release of equity of re¬ 
demption will be a bar or defence to suit for redemption, 
if the parties are otherwise entitled to redeem, 32 Cal! 
296 (P. C.), Rel. on. ( IVazir Hasan, Ag. C. J. and 

Pull an, /.) mt. Gujrati Kunwar v. Bhagwatidin 
Singh. 1181, c. 808 = A. I. R. 1930 Oudh 17. 


- Mortgagor and mortgagee—If mortgaged pro¬ 
perty is sold to mortgagee by mortgagor , former can 
make his possession adverse even though sale is void. 

It is true that a mortgagee cannot make his possession 
adverse by a mere assertion of title, but where the mort- 
i gaged property is sold to him he can do so even though 
the sale is void as such sale can be taken into considera. 
tion for determining the nature of the possession held by 
the mortgagee. A. I. R. 1921 Mad. 82; A. I. R. j9j9 
P. C. 44 ; A. I. R. 1923 Lah. 495 ; and A. I. R. 1922 
| °udh 7, Ref. (Bhide, /.) PREMDAS v. SaRBAL.AND*! 

120 I. C. 481 = A. I. R. 1930 Lah. 71. 

Mortgagor and mortgagee—Mortgaged property 
purchased by usufructuary mortgagee—No delivery 
necessary—Even if necessary possession becomes adverse . 

Where a usufructuary mortgagee purchases the pro¬ 
perty in lieu of the debt, actual delivery is not necessary 
and even if it is necessary, the vendee’s possession from 
the moment of sale is adverse to the vendor. (Ramesam 
and Odgers , //) I)A\VOOD SaHEB v. MOIDEEN 
BatCHA SAHEP. 87 I. 0. 331 = 21 M. L W. 327 = 

A. I. R. 1925 Mad. 566= 48 M. L. «J\ 264. 

Mortgagor and mortgagee—Whether a mortgagee 
has acquired title in mortgaged property is dependent'on 
facts of each case. 

It would be going too far to say that in no possible 
case can a mortgagee set up an adverse title to the 
mortgaged property. It is to be decided on the facts of 
1 each case whether or not the circumstances established 
i an adverse title. 232 P L. R. 1911, Rel. on. (Broadway 
and Moil SagarJJ.) Q.\ DAR BAKSH v. MANGHA MaL. 

4 Lah. 249 = 5 Lah. L.J. 175 = 5 Lah L.J. 555 = 

73 I.C. 889 = A. I. R. 1923 Lah. 495. 

Mortgagor and mortgagee—Mortgagee cannot 
acquire. 

A mortgagee cannot acquire a title by adverse posses¬ 
sion against his mortgagor. (Ross and Macphersou 
//.) Dinanath Rai V. Rama Rai. 6 Pat. 102 = 

1926 P. H. C. C. 286 = 97 I.C. 348 = 

^ A. I. R. 1926 P.512. 

- Mortgagor and mortgagee—Mortgagee being pur¬ 
chaser. 


Character of possession of a usufructuary mortgagee 
under a void mortgage is altered when the same property 
is sold to him by the same mortgagor. (Wallace /A 

Aiyisa Bivi Ammal v. Kalandarsa Rawther. 

80 I. c. 561 = 34 M. L. T. 247 = 

_ A. I. R. 1924 Mad. 720 = 46 M. L.J. 501. 

Mortgagor and mortgagee—Mortgagee buying 
equity of redemption from one co-mortgagor cannot 
prescribe against the others. 


* 




— • m m w w 


limitation in support of a plea of adverse possession 
unless he can prove a subsequent valid sale of the equity 
of redemption. Sale of the whole property by only one 
co-mortgagor is not a valid sale as regards his co-mort¬ 
gagors. ( Scott-Smith , y.) Amir v. Nadir Al t 

68 I. C. 733 = A. I. R. 1923 Lah. 74 (1). 

' 'Mortgagor and mortgagee—Mortgagee cannot 

prescribe against mortgage 

A mortgagee cannot, during the continuance of the 
mortgage, be allowed to set up any title of adverse pos¬ 
session against the mortgagor. ( Chevis, /.) ZORA v 
CHANDU. 68 I. C. 883 = A. X. R. 1923 Lah. 71 (2)' 

- Mortgagor and mortgagee—Mortgagee does not 

derive a title by adverse possession on the strength of a 

void sale by mortgagor—Absolute title should be acquired 
in order to bar the remedy of mortgagor. 

If a mortgagee is in possession of‘the mortgaged pro¬ 
perty, he does not convert such possession into a pos 
session adverse to , the mortgagor by the mere fact of a 
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void sale in his favour and the adverse possession does 
not * omrr.ence from the date of such a sale. 34 All. 213 
(pc.), Expl. (Jai Lai , /.) DlN MAHOMED v. SOFDAR 

A U . 113 I. C. 540 = A. I. R 1929 Lah. 30. 

- Mortgagor ami mortgagee — Mortgagee getting 

name entered in Revenue Records does not get title. 

Where the right to possession and the actual posses¬ 
sion is with the mortgagee there can be no adverse pos¬ 
session of the equity of redemption. The mere fact that 
he succeeds in getting his name recorded in the Revenue 
Registers does not confer a title on him. ( Scott-Smith 
and Abdul Raoof , //.) SHAH NAWAZ r. AHMAD. 

1 Lah. 549 = 59 I. C. 478 = 2 Lah. L. J. 583. 

- Mortgagor and mortgagee—Mortgagee not entitled 

to possession is not affected by acquisition of title by 
adverse possession against mortgagor. 

When after a simple mortgage has been granted, a 
third person commences to acquire title by adverse pos¬ 
session against the mortgagor, the period of adverse pos¬ 
session against the mortgagor cannot operate against the 
mortgagee while he is not entitled to possession. Adverse 
possession operates against a mortgagee only when the 
mortgagee is entitled to possession and time runs against 
him from the date when he is entitled to enter upon the 
land. Rut in the case of the grant of a mortgage by a 
person previously dispossessed the adverse possession 
which had commenced to operate against the mortgagor 
would not, by the grant of the mortgage, be arrested but 
would operate equally against the mortgagee. 5 A. 1 

(P. C.); 39 M. 811 (F.B.); 44 Cal. 425; 23 M. 37 and 4 
W. R. (P.C.) 37, Rel. on. (Adami\ /.) KUNJ LAL z'. 
KANHAI MAHTO. 68 I C. 641 = A.I.R. 1923 Pat. 305 

- Mortgagor and mortgagee — Mortgagee's possession 

after mortgage debt is paid is not necessarily adverse — 
Question is one of intention. 

Possession of mortgagee continuing in possession 
after satisfaction of debt is not necessarily adverse. It is 
not the law that simply because a mortgage debt has 
been satisfied and the mortgagee continues in possession, 
his possession becomes adverse from the point of time of 
satisfaction of the mortgage debt. 34 All. 261, Rel. on. 

The question whether the possession of the mortgagee 
after the mortgage debt has been satisfied i« adverse to 
the mortgagor or not, is always a question of animus or 
intention of the parties concerned. ( Suhrawardy and 
Mukerii , //.) KESHAB LaL v. RHODANATE 

94 I. C. 342 = A. I. R. 1926 Cal. 910. 

- Mortgagor and mortgagee — Mortgagee's posses¬ 
sion after payment of mortgage money is not adverse. 

Mere payment of mortgage money without more does 
not amount to adverse possession by the mortgagee after 
the date of payment. {J^ek and Mitter , JJ.) 

HARAS1T GOLDER v. JALADHAR BISWAS. 

56 Cal. 1130 = 1211. C. 407 = 33 C. W. N. 963 = 

A. I. R. 1930 Cal. 15. 

- Mortgagor and mortgagee—Mortgagee in pos¬ 
session—Trespass against mortgagor's interest must be 
known to mortgagor. 

A mortgagee in possession of property is bound to 
preserve the right, title and interest of the mortgagor 
and to prevent any invasion of that right by a stranger. 
The mortgagor having put the mortgagee in his stead in 
the possession of the property enjoys immunity and be¬ 
lieves that so far as his possession is concerned his in¬ 
terest will be protected by the mortgagee. Therefore, 
if the mortgagee has either by neglect or in collusion 
allowed any other person to come into possession of the 
property there will be no invasion of the rights of the 
mortgagor and when the time for redemption arrives he 
-will be entitled to treat the stranger as a trespasser, and 


ADVERSE POSSESSION—Mortgagor and mort¬ 
gagee. 

the stranger’s right by adverse possession will not com¬ 
mence against the mortgagor unless and until the mort¬ 
gagor had exercised his right of redemption and had re¬ 
deemed the property. This is the case of a complete 
possession where no light of possession is exercised y 
the mortgagor. There may, however, be cases where 
the mortgagor and the mortgagee are both in possession 
of the property in accordance with the arrangements 
arrived at by them, and set forth in the covenant in the 
bond. In such a case the application of the above prin¬ 
ciple will also be varied; but the principle will apply 
to that portion of the usufruct which is supposed to be 
in possession of the mortgagee. It may be that in some 
cases the mortgagor may himself be realising from the 
tenants that portion of the rents and profits which re¬ 
presents the hakajri ; but that does not affect the princi¬ 
ple though it may be only a question of what amount 
of evidence will be necessary to prove adverse possession 
in a stranger. Therefore when hakajri or rents and 
profits are reserved by the mortgage and are payable to 
the mortgagor there is no reason why the principle of 
adverse possession should not apply, though in order to 
take advantage of adverse possession it must satisfy all 
the usual conditions required for adverse possession. A 
mere non-payment of the hakajri or forbearance to 
realise it for any length of time would not create any 
adverse possession nor a mere payment of the same to a 
stranger by duress, force or compulsion, unless such pay¬ 
ment is made with the knowledge of the mortgagor that 
it was being paid against his interest. (Jwala Prasad 
and Port //.) BIN AN AND SAWASE 7/. THUROO. 

MAHTO. * 4 P. L. T- 659 = 1923 P. HC. C. 249 = 

7CTP 977= AIR. 1923 Pat.. 592 (596.Y 


- Mortgagor and mortgagee—Mortgagee taking 

possession of mortgaged property does not hold it ad¬ 
versely—-Transfer of Property Act. S. 7 6. 

When a mortgagee takes physical possession of the 
mortgaged property, rightly or wrongly, with or without 
or even against the consent of the mortgagor, his act 
will not be allowed to limit the right of redemption, as 
the law will treat his possession as that of a mortgagee ; 
46 I. C. 872 Ref. ( Raymond , A.J.C.) SULLIMAN 
HaSHIM v. ERSO. 2u S, L. R. 277 = 911. C. 87 = 

A.I.R. 1926 Sind 146 (148). 


- Mortgagor and mortgagee—Mortgagee purchas¬ 
ing from one mortgagor—Possession of , is adverse to 
the co-mortgagors. 

From the date one of the mortgagors sells the mort- 
I gaged property to the mortgagee his possession becomes 
, adverse to the co-mortgagor. (Daniels and Dalal> 

A.J.Cs.) Janiki Shah 7-. S. Mohamed Abbas. 

25 O. 0. 245 = 70 I. C. 983 = 
A. I. R. 1923 Oudh 50 (2). 


- Mortgagor and mortgagee — Mortgagee's right to 

i mart gaged property is not defeated by subsequent adverse 
possession of third person and decree obtained by mort¬ 
gagee is binding on that party. 

If the mortgagor was in possession on the date of the 
execution of the mortgage, any party who acquires title 
1 to the mortgaged property by subsequent adverse posses¬ 
sion will be bound by the mortgage and the decree obtain¬ 
ed on the mortgage would give the mortgagee a title as 
against that party. {Das and Kulwant Sahay, //.) 

| MOHAN BHAKAT r. JAGDAYAN PaNDEY. 

A. I. R. 1929 Pat. 677 (2). 

I - Mortgagor and mortgagee—Mortgagee found in 

possession as ostensible envner—Mortgagor must prove 
subsisting title. 

Where the heirs of an occupancy tenant sought to 
redeem property mortgaged with the landlord long 
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gagee. 

before the date of the suit and it was found that the 
defendants were holding as ostensible owners for a num¬ 
ber of years. 

Held , that the mortgagors, in order to succeed, must 
prove subsisting title to the property. 

Held, further that it was immaterial when the defend¬ 
ants’ possession became adverse. 7l P. R. 1900, Ref. 
(Mot/ Sagar , /.) AHMED KHAN v. MUZAFFAR Kh AN. 

89 I.C. 788-A. I. R. 1925 Lah. 632. 

- Mortgagor ami mortgagee—Mortgagee taking 

.possession as owner can obtain title by adverse possession . 

Where the mortgagee is not entitled to possession 
under the deed as mortgagee and actually takes posses¬ 
sion claiming to be owner, his possession is not that of a 
mortgagee, but .of a trespasser and he can obtain an 
indefeasible title by adverse possession for over 12 years 
-232 P. L. R. 1911 ; A. I. R. 1923 Lah. 495 ; A. I. I<! 
1925 Lah. 53, Foil ; 65 P. R. 1908, Dist. ( Addison . /.j 
Jawahar v. Amar Chand. 93 I. C. 934 = 

8 Lah. L. J. 152= 27 P. L. R. 235. 

Mortgagor and mortgagee—Against mortgagors 
can be adverse where there are rival mortgagors. 

The possession of a mortgagee is not adverse to his 
mortgagor but s\ here there are rival mortgagors the 
possession of their respective mortgagees is adverse 
against the other mortgagors. ( Kendal , A. J C.) 

Ram Chhor Baksh Ram Surat. 80 I. C. 582 = 

A. I. R. 1925 Oudh. 182. 

Mortgagor and mortgagee—Is possible against 
mortgagor even when mortgage is with possession. 

Where the land was mortgaged with possession to a 
•certain person, and that person was ousted from posses¬ 
sion by another who remained in possession of the said 
land and dealt with it as his own for more than 12 
years, held a suit for redemption brought by the mortga¬ 
gor or his legal heirs, would not fall under Art. 148, but 1 
would be governed by Art. 144 of the Limitation Act, 
and would fail if the person in possession succeeded in 
proving that his possession was adverse to the mortgagor 
•for more than 12 years prior to the suit. 18 B. 51, Foil. 
(Dalai and Simpson, A. J. CsJ JAI GOVIND SlNGH 2 /. 

Abhai Raj Singh. 26 o. c. 308= 

10 O.L.J. 216 = 77 I.C. 125 = A. I. R. 1924 Oudh 40. 

- Mortgagor and mortgagee—Mortgagor relinqui¬ 
shing equity in mortgagee's favour — Mortgagee's posses¬ 
sion becomes adverse. 

An agreement to relinquish the equity of redemption 
in favour of mortgagee, though not binding, if not 
properly evidenced by document, will start adverse 
possession against the mortgagors. A.I.R. 1922 Oudh 7, 
Ref. (Dalai, J.C.) IBAD ALl v. DwaRKA. 

90 I. C. 736 = A. I. R. 1926 Oudh 145. 

- —Mortgagor and mortgagee — Mortgagor relin¬ 
quishing equity of redemption in mortgagee's favour by 
unregistered sale-deed — Mortgagee's possession from that 
A ate is as absolute owner ripening into full ownership \ 
'by lapse of 12 years. , 

Section 60 expressly enacts that mortgagors have got • 
the right to redeem unless such right has been extin- ] 
guished by act of the parties, or by order of a Court. It ] 
is thus clear that such a right could be extinguished by act t 
•of the parties subsequent to the mortgage. If the subse- c 
quent acts are evidenced by proper documents, then the i 
■equity of redemption would be affected directly on the f 
execution of these documents. If, however, the documents I 
are inadmissible, for want of registration, or in case the 3 
subsequent transaction between the mortgagor and the J 
mortgagee be not evidenced by any writing at all, but 
simply be oral, then the result would be that the 
mortgagor’s equity of redemption would not be put an - 
•end to at once but the subsequent possession on the part g 
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e of the mortgagee would not be that of a mortgagee but 
- that of an absolute owner. As against parties entering 
into such transactions the mortgagee would acquire an 
t absolute title to the property after the expiry of 12 years 
from the date of those transactions. 37 Mad. 545, Rel. on. 
(Jackson and Ananthakrishna Ayyar, JJ.) KANDA- 
SWAMI MUDALIAR r-. PONNUSWAMI MUDALIAR. 

109 I. C. 795 = A. I. R. 1929 Mad. 16. 

-Mortgagor and mortgagee—Mutation of names. 
A mortgagee is not entitled to have acquired ownership 
of the equity of redemption by adverse possession on the 
i | ground that his name was mutated in the Revenue 
Register when it is not shown that he had any manner 
t of possession actual or constructive. 34 1 C. 171, Foil, 
i (Scott-Smith and Abdul Raoof , J J.) SHAH NAWAZ v. 

• Sheikh Ahmad. 1 Lah. 549=591. C. 478 = 

■ I 2 Lah. L. J. 583. 

) —Mortgagor and mortgagee—Mutation of mort- 

1 gagee's name as proprietor does not constitute. 

' A mere mutation entry of the mortgagee as proprietor 
cannot convert his possession as mortgagee into adverse 
possession. (Daniels and cVeave, J J.) Ram GaNESH 
Rai B. RUP NArain Rai. 80 I. C. 944 = 

5 L. R. A. Civ. 542 = A. I. R. 1925 All. 34. 

Mbrtgagor and mortgagee- - Occupancy hold in g — 
Mortgage of , is invalid—Continuance of possession for 
more than 12 years — Mortgagee prescribes a title as 
usufructuary mortgagee—Possession is not adverse to 
mortgagor—Mortgagor can recover possession only by a 
redemption suit. 

A mortgage of an occupancy holding is not permitted 
by law, but by entering into possession as mortgagees of 
the holding and by continuing in such possession for 
more than 12 years, the mortgagees can only prescribe a 
title for the limited interest of a usufructuary mortgagee 
but his possession is not adverse to the mortgagor, and 
if the mortgagor brings a suit for possession of the 
holding against the mortgagee within 12 years from the 
date of the execution of the mortgage the plaintiff can 
claim an unconditional decree for possession on the 
ground that the mortgage being of an occupancy holding 
is void in law; but by the continuance of the defendants’ 
possession for more than 12 years as usufructuary mort¬ 
gagees there came into existence a legally operative 
mortgage which the plaintiffs must redeem as a condition 
precedent to a decree for possession of the holding 
(Iqbal Ahmed, J.) MAHA MANGAL Rai v. KJSHUN 
Kandu. 100 I. C. 346= A. I. R. 1927 All. 311. 
- Mortgagor and mortgagee—Oral sale of mortgag¬ 
ed property to usufructuary mortgagee authorising him 
to hold the property as owner—Altered nature of posses¬ 
sion gives rise to a right of prescription to mortgagee 
A mortgagee cannot by his own assertions of adverse 
holding acquire a title by prescription, even if the mort¬ 
gagor knowing of such an assertion, acquiesced in it, 
unless such acquiescence amounts in some way or other 
to a release of the mortgage right. But an arrangement 
with a usufructuary mortgagee by which the mortgagor 
has attempted to sell the property to the mortgagee and 
has agreed that the mortgagee should hold possession of 
the property as a real owner . thereafter changes the 
character of the possession and enables the mortgagee to 
rely upon that possession for obtaining a title bv 
prescription under Art. 144 of the Limitation Act. A. S 
No. 40 of 1913, Dissented from and 37 Mad 545* Foil * 

32 Cal. 296 (P. C.). Expl. (Napier and Krishnah f /\ 
MUSIGADU v. M. GOPALA REDDY. 63 I C 215 = 

13 M. L. W. 400 = 1921 M. W. N. 251 = 

_ AT . , A * 192 1 Mad. 213. 

Mortgagor and mortgagee—Possession of mort 

gagee after discharge of debt is not necessarily advers ’ 
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p. -'n if mortgage debt stands discharged, it does 
not ,. ? ,arily follow that from that moment the 

po.-e— ion of the mortgagee is adverse. (Su/aiman, J). 

M r I5 eti Bai v. Tantya Singh. 

6 L R A. (Civ). 496 = 89 I. C. 574 = 
A. I. R. 1926 All. 136 (2) at 138. 

-- Mortgagor and mortgagee — Possession under 

colour of invalid mortgage-deed — Possession is not 

tJ J "*• '/* *<* 

Where the mortgagee is in possession of land under 
colour of an invalid mortgage deed, his possession is with 
the permission of the mortgagor and is not adverse. 

A I K- 1923 All. 191. Foil. (Kendall, /.) Mt. Raj 

V. .VI (JUI/AB and another. 

' 9 L. R. A. (Rev.) 212-1171. C. 831 = 

A. I. R. 1928 All. 552. 

__ Mortgagor and mortgagee—Previous suit for 

y • / oiMion—Compromise not embodied in the decree— 
A ,..> dismissed for non-payment of Court-,fee—Possession 
mortgagor ffoin that date is adverse. 

The effect of compromise application, even thoug 
invalid for want of registration, was to make the posses¬ 
sion of the mortgagor, adverse from that date (/W* 
//„/,. a T Cs ) 25 O. C. 115— o/ l.o. o/z — 

' ' ' 9 0. L. J. 173-A- I. R- 1922 0udh7. 

_ Mortgagor and mortgagee—Purchaser of equity 

under invalid sale prematurely redeeming property— 
He cannot claim to hold adversely against mortgagor. 

Where a mortgagee is let into possession, his position 
R to some extent that of a trustee and he is bound to pro¬ 
tect the interests of the mortgagor and to prevent any in¬ 
vasion of his rights by a stranger. If the mortgagee by 
neglect or collusion allows any person to come into pos¬ 
session of the property, for instance a purchaser of 
equity of redemption under an invalid sale, there will be 
no invasion of the rights of the mortgagor and when the 
time for redemption comes, he will be entitled to treat 
the stranger as a trespasser and the stranger’s right by 
adverse possession against the mortgagor will not com¬ 
mence unless and until the mortgagor had sought to 
exercise the right of redemption and redeemed the pro¬ 
perty. A. I. R. 1923 Pat. 592, Foil. 

A mortgaged his property for a fixed term of 18 years. 
Subsequently after A's death and during the minority of 
his son, B acting as guardian sold the property to C who 
under a mutual understanding with the mortgagees was 
allowed to redeem prematurely and was let into posses¬ 
sion of the mortgaged property. 

Held, that no plea of adverse possession can be suc¬ 
cessfully raised by C against A's son on the strength of 
his possession of the mortgaged property. (124 P. R. 
1883, Foil.); The adverse possession, if at all, can be 
said to commence after the term of 18 years. 4 Cal. 327 
and 27 Rom. 43, Rel. on. ( Teh Chand and Agha I/ai- 
dar , //.) Linda v. Mt. Roshnai. 10 Lali.L.J. 183 = 

113 I. C. 53 = A. I. R. 1928 Lah. 250. 

- Mortgagor and mortgagee—Simple mortgagee 

in possession of mortgaged properties under invalid 
sale—Possession if adverse—Suit for redemption by 
mortgagor. 

Where a simple mortgagee gets into possession of the 
mortgaged property by virtue of a sale, but the sale is 
set aside and the mortgagee is subsequently treated as 
mortgagee in possession and accountable for the actual 
realisations made by him, his possession is not adverse 
to the mortgagor or his assignee so as to bar a. suit for 
redemption brought 12 years after the purchase. (A 7- . R. 
Chatterjee and Panton , JJ.) KA1.1 MaHNIUD TaLUK- 
dar v. Dina Bandhu Durr. 62 I. C. 502 (Cal.). 

. — Mortgagor and mortgagee—Transfer of Pro - 

rty Act , S. 75 —Possessory mortgage—Adverse posses- 


ADVERSE POSSESSION—Nature of. 

non for more than 12 years of a portion of mortgage* 
property by a trespasser who also asserts his rig o i 
—Title is indefeasible against both the mortgagee an 

mortgagor. . 

Adverse possession against a mortgagee is g Y 

ineffectual against the mortgagor, especially when it - 
gins at a time when the mortgagee is m possession but 
when a trespasser takes possession of the mortgagee pro 
perty and asserts a title which is hostile not only to the 
mortgagee but which also assails the title of the mortga¬ 
gor and the mortgagor allows 12 years to elap>e, t le 
title of the trespasser will become indefeasible not only 
against the mortgagee but also against the mortgagor. 

P. R. 1898 and A. I. R. 1925 Bom. 465, Dist.; 'M<”4* lts 
of Chalmondelcy v. Lord Clinton , 22 R. R. 84, Foil. 0 
C. W. N. 601, Ref. to. (Tck Chaud , J.) HANSAv. 
Ramlok. 107 I. C. 612 = A. I. R- 1928 Lah. 147.. 

- Mortgagor and mortgagee—Usufructuary mort¬ 
gage bocoming void—Possession on its strength is not 

adverse. 

Possession taken on the strength of an usufructuary 
mortgage which, being unregistered, is void from the 
commencement, cannot be said to be adverse. A. I. R. 
1924 Nag. 222, Dist. (Jackson, A. J. Cl) SUKHLAL v. 
Bisesar. 118 I. C. 57 = A. I. R. 1929 Nag. 115. 

Municipality. 

- Municipality—Occasional sweeping is not adverse 

possession. 

The act of sweeping the land occasionally by the Mu¬ 
nicipality cannot be said to be adverse possession as 
against the real owner. ( Phillips , J.) MUNICIPAL 

council, Cochin v. Bavu Devussi. 

22M.L.W. 671 = 92 I.C. 18 = A.I.R. 1926 Mad. 235. 

- Municipality—Vacant site of plaintiff used by 

Municipality for deposit of refuse -Such use is not 
adverse possession against plaintiff. 

Where it was found that the title in one-third of the 
land was with the plaintiffs, that the plot had been for 
many years lying unoccupied and that the Municipal 
Board had been using it for the deposit of refuse, 

Held, that this use of the land by the Municipal 
Board did not amount to adverse possession or to the 
dispossession of the plaintiffs. (Daniels , J .) IfAJI 

Moqbul Husain v. Hafiz Ahmed Husain. 

74 I. C. 251 = A. I. R. 1923 All. 557. 

Nankar allowance. 

- Nankar allowance—Kan far allowance not re¬ 
ceived by a person for some years—Right to receive it is 
not barred by adverse possession—Denial of the right 
and continuous receipt thereof by the holder must be- 
proved. 

The mere fact that a person has not received his nan¬ 
kar allowance for some years would not destroy his 
right to the said allowance. It is a recurring right and 
in order to establish adverse possession in respect of 
such a right it must be clearly established by cogent evi¬ 
dence that the right to receive the nankar was clearly 
and openly denied to the claimant’s knowledge, and that 
after such denial, the person setting up adverse posses¬ 
sion had been continually in receipt thereof by virtue of 
such an asserted right. (Misra and A'anabutty, JJl) 

Chandra Shekhar Singh v. Iagjiwan Bakhsh 
SINGH. 115 I.C. 279=A.I.R. 1929 Oudh 215(224). 

Nature of. 

- Nature of. 

An admitted or proved title subsists all through until 
complete adverse possession is established, 39 Mad. 617, 
Foil. (YVazir Hasan, A.J.Cl) iNDRAPAL'SlNGH v . 

Thakur Din Singh. 27 O. C. 77= 

10 0. L. J. 646=78 I. 0. 895 = 
A. I. R. 1924 Oudh 266- 
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ADVERSE POSSESSION—Nature of. 

- Nature of—Occasional acts of trespass do m t 

amount to adverse possession. 

No title by adverse possession can be presumed from 
a few acts of trespass committed from time to time. 
(Dawson Miller , C. J. and Jwala Prasad , /.) KEDAR 

Nath Goenka v. amrit Mandal. 88 I. C. 676 = 
1925 P.H.C.C. 170 = A. I. R. 1925 Pat. 568. 

-- Nature of — Possession must be continuous , 

Limitation does not continue to run against the right¬ 
ful owner of land after an intruder has relinquished 
possession without acquiring title under the Act. Pos¬ 
session so abandoned leaves the rightful owner in the 
same position in all respects as he was before the intru¬ 
sion took place. The Act applies not to want of posses¬ 
sion by the plaintiff, but to cases where he has been out 
of and another in, possession for the prescribed time. 29 
Cal. 518 (P.C.), Foil. ( IVazir Hasan , A.J.C.) DURGA 
Z/. Ram PADARATH. 65 I. C. 749 = 8 O. L. J. 495. 

Neighbours. 


ADVERSE POSSESSION—Plea of. 

•Per mi ssive — Defendant's posse ssi on permissive 


- Neighbours—Vacant site between houses presum¬ 
ably belongs to neighbours. 

Until the contrary is proved, it may generally be pre¬ 
sumed, that the open space in a pole belongs to the 
owners of the surrounding houses, and it would be for 
the owners of the other houses and not the Municipality 
nor the Government to protest against any obstructions 
caused by the owner of one house against their common 
rights. (Macleod, C. J. and Crump, J.) THE SECRE¬ 
TARY of State v. Bhatt Laxmishankfr. 

76 I. C. 591= A.I. R. 1925 Bom. 27. 
Permissive. 

- Per m i ssi i e. 

Possession is adverse even if it is not of trespassers. 
Possession, if not permissive, is adverse. 4 Bom. 89, 
Re!, on. (Suhrawardy and Jack, JJ.) DURGANATH 

Bhattacharya v. Harkishore Chakrabarty 

33 C. W. N. 117=119 I. C. 123 = 

A. I. R. 1929 Cal. 218. 

- Permissive—Alienee from co-sharer—Possession 

is not necessarily permisswe. 

The possession of an alienee from a co-sharer is not 
necessarily permissive as regards the other co-sharers. It 
may amount to adverse possession. (Coutts and Ross , 
//.) NEKARI BALLr. Lakshmi Kantha. 

A I. R. 1922 Pat. 33. 

- Permissive—Contract Act , 6'. 201 —Dismissed 

agent's possession is not permissive. 

Where a dismissed agent continues to be in possession 
of his principal’s house, his possession cannot be said to 
be that of an agent and consequently is not of a permis¬ 
sive character. A. I. R. 1926 Nag. 286, Dist. (Kolhat- 
har, A.J.C.) SHRIRAM v. SaMIRMAL. 

24 N. L. R. 148 = 111 I. C. 662=29 Cr. L.J. 902 = 
11 A. I. Cr. R. 166 = A. I. R. 1928 Nag. 284. 

-- Permissive — Decree-holder purchasing property 

at auction-sale , judgment-debtor remaining in possession 
—After purchase judgment-debtor agreeing to pay pur¬ 
chaser certain amount in satisfaction of decree in three 
years — Judgment-debtor's possession for those three years 
is not adverse. 

The decree-holder purchased at an auction-sale 
judgment-debtor’s property, but the judgment-debtor 
remained in actual possession. After auction-purchase 
judgment-debtor entered into an agreement by which 
decree-holder agreed to accept a certain sum of money in 
three years in full satisfaction of the decree and then 
release the property to the judgment-debtor. 

Held , that the possession by the judgment-debtor for 
those three years was on behalf of and not adverse to 
the decree-holder. (Barterji and King , J J.) GlRDHARI 
v. JODHA. 114 I. C; 893=A. I. R. 1929 All. 541. 


• ^ 

in the beginning—Plaintif asserting relation of land¬ 
lord and tenant and failing—Decree for possession can 
be given to plaintiff. 

Where the plaintiff’s title to the property claimed has 
been established and also the defendant has been in 
occupation of that property by permission of the 
plaintiff, the plaintiff would be entitled to a decree for 
possession in spite of the fact that he may have failed to 
establish the contract of tenancy set up by him as the 
j basis of his claim. 25 All. 256 ( F. B.), Ref. In such 
cases the principle of law that possession prima facie 
may be considered adverse cannot apply. (Misra, J.) 

Ahmed Sherif v. Umrao Beg. 

13 O. L. J. 536 = 3 O. W. N. 460 = 94 I. C. 779 = 

I A. I. R. 1926 Oudji 353. 

- Permissive—Family arrangement. 

Where a minor widow claims and retains possession 
under a family arrangement, her possession is not 
adverse to the other members of the family, 29 Cal. 664 
(P. C.) ; j> 4 All. 8, Dist. ; 8 All. 644, Foil. (Stuart and 
Sul aim a n , //.) Mt. R.ADHA DULAIYA RASHIK LAL. 

45 All. 1 = 75 I. C. 14 = 20 A. L. J. 814 = 

A. I. R. 1923 All. 25. 

Permissive — Ghat—Ghatia merely being allowed 
to me ghat for generations does not entitle him against 
proprietor. 

The mere fact that a Ghatia has been allowed to use 
a Ghat for generations does not entitle him to do so 
against the proprietor of the Ghat. (Tudball and Kafq, 

J J.) Ramu Ghatia v. Hemanta Kumari Debi. 

19 A.L.J. 483 = 63 I. C. 498 = A. I. R. 1921 All. 294. 

- Permissive—Joint Hindu brothers— Death of 

otie —Possession by widow of survivor is not adverse to 
< reversioners. 

Two Hindu brothers were joint. One died shortly 
before the other and left a widow, surviving him. The 
two brothers together had owned certain property. On 
the death of one of them, with the consent of the other, 

, the nan - e of the widow was recorded with respect to 
half the share. On the death of the othei brother the 
name of the widow was recorded in respect of the 
remaining share which stood in his name. The widow 
continued to be in possession of the entire share till her 
i death. Before her death she made a transfer by way 
of sale of a half share in favour of another. 

Held , that ordinarily a Hindu widow would claim to 
be in possession in the right of her husband. As there 
was absolutely nothing before the sale-deed to show that 
there was any assertion of an adverse title by the widow- 
in herself namely, title adverse to her husband’s estate 
and to the estate that would go to the reversioners her 
posssession previous to the sale must be held to be’per- 
missive and not adverse to the reversioners (Siilai 
man and Mukerji , //.) BlNDRABAN v. Ram NaRatn 

851. C. 449 = 6 L.R. A. (Civ.) 127 = 

A. I. R. 1925 All. 330. 

- Permissive—Limitation Act , Art. 144 —Adverse 

possession-Temporary user , without objection by owner 
is not adverse possession . 

The owner of a vacant plot not requiring it for his 
prerent use. it was used by his neighbour for more than 
twelve years without objection. Held , that mere user of 
land for temporary purposes without objection would not 
amount to an assertion of ownership so as to give title 
by adverse possession. {Broadway, J.) Chandan -< 
BHADUR. 35 P. W. E. 1922 = 62 P. L. E 19P9 = 
68 I.C. 263-4 Lah. L.J. 168=A.I.E. 1922 Lah. 82. 

Plea of. 

fPL °LlF a l.. b gg ai , Sed in “PP™ 1 for the first 


- * — * » 
time if based on original pleadings. 
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^jjrSE POSSESSION—Possession. 

ordinarily the principle holds good that adverse 

. x-ifS'don should be distinctly raised in the pleadings 

P Tshould also form the subject-matter of an issue, but | 
,Ul ' mav be allowed to succeed on a title by adverse 
-Uc-^icn pleaded for the first time in the Court of 
P Wd if such a case arises on facts stated in the 
iin"S and the party is not taken by surprise. 

h’^r yJ) 393=- 

' 1925 p. H. C. C. 343 = 921. C. 177 = 

A. I. R. 1926 Pat. 192. 

Possession. 

p , f f s j on —Cltiimailt must have actual possession 
■ . .-V t he Person entitled to possession—Real tenant 
". ‘ Ctnr' „ sham babul.yat in favour of a third person 
‘ A ^session with the real tenant with knowledge 

Z ham kahuliyatdar and continuing ,n possession as 
— Vo title !<y adverse possession can he claimed. 
ra The auestion* of adverse possession is a queslion of 
. ,3 the claim can only arise when a party remains 

f act , nn ‘ s ltn inst the party who held actually the 

"•nh^ToTo-ssession If a real tenant executes a sham 
rights to p . -vo third person, but to continue to 

kabuliat n favour^on^ as befoie the kabuliyat 

he in ac '“ a ' P wi ththe knowledge that it was his pro- 
was execut jn possession and that the kabu- 

P er * V " a h ‘ s ham transaction, the third person cannot 

? ■' t ile bv adverse possession. (Suhrau’ardy and 

claim title by adverse r P^ dra ^ NlRMAL . 
Graham , JJ-) w N 863 = 117 I. C. 693 = 

CHANDRA. 32 C. W. ^ ^ R 1928 ^ g82 

._ Possession—Meaning of. * . 

Possession of tenants is possession of their andlord 

( js’ niet / C and Rape hand Rilaram , A . J. C.) 

n., f7A M fakir Mahomed. 82 i. c. obi 

Ramzan c/. *amk a j r 1925 Sind 2 oi. 

__ -Possession—‘‘Possession follcr.us title" applies only 

u ,j lC n there is no definite proof of possession. 

The presumption that possession must be deemed to 

follow Idle aiises only when there is no definite proof 

of possession by either of the contending parties in the 

case of land which is incapable of actual possession 
case ot i a y.) HahaDUR v. 

sachar! 94 I c. 1048 = A. I. R. 1926 Lah. 383 (1). 

'J. _ Possession—“Possession goes with title applies 

where laud actually vacant-Othcrwise presumption 
exists in favour of person in actual possession Limi 

Where ’ land ^admittedly vacant there is no doubt 

that possession may be presumed to go with title but 

before possession can be presumed to go with title ,t 

must be clearly proved that the land has been lying 

vacant Where it is not so proved the presumption 

is that possession has been with the person in actua 

possession although he may be holding under an invalid 

(Che vis /.) SAM PAT RAM v. GANG A DATT. 
sale. {Chens, j q 42? = a j R 1924 Lah 276. 

_ Possession—Possession of part of land with 

defined boundaries , in assertion of claim to whole is 

evidence of possession of whole. 

Where a party is in possession of a part of land with 

defined boundaries in exercise of an assertion to claim 

the whole such possession is evidence of the possession 

Iflh'e who." Acs v Williams 2 M^ndI W. 326; Lord 

ietn/irate v lord Blantyre , 4 A. C. //0, LlaiU v. 

ilphinstone, 6 A. C. 164 and 9 Mad. 285 and 26 Bom. 

410, Foil. ( Kincaid , J.C. and Rupchand Btlaram. A.J. 

r\ RAMZAN V. Fakir Mahomed. 821. 0.861 = 
C -> RAMZA A. I. R. 1925 Sind 201. 

_ Possession—Symbolical posssession can be obtained 

only by foilmving the prescribed procedure. 


ADVERSE POSSESSION—Presumption. 

When the law lays down a definite procedure for the 
delivery of possession which is purely symbolical that 
procedure must be strictly followed and any om.ssion 
therein must, therefore, be regarded as material. 
Where a decree for possession of certain fields * as 
executed without affixing a copy of warrant to the spot 
and in fact no actual possession was obtained, held 
that the execution was defective and even symbolical 
possession was not delivered. 20 P. R. 1917, Fo . 
(Moti Sagar. /.) NlDHI RAM v. PARSA RAM. 

74 I.C. 1 = 5 Lah. L. J. 507 = A. I. R. 1923 Lah. 693. 
- Possession—Trespasser setting up adverse posses¬ 
sion cannot do so with regard to land not effectively 
occupied by him. 

It is settled law that a wrong-doer usually gains 
possession only of that portion of the land which is in 
his actual control, and the possession of the part of the 
property does not raise a presumption of the whole. It 
is the very essence of adverse possession that it must be 
marked by clear and unequivocal acts of ownership and 
must be sufficiently definitive as regards duration, con¬ 
tinuity and extent. The presumption of adverse pos¬ 
session extends only to the areas which are in the actual 
possession of the trespasser. 9 Mad. 285 ; 26 Bom. 410 ; 

3 L.W. 246, Dist. (Teh Chand , /.) AMR1T SARYA RAM 
v. Diwan Chand. 114 1.0.70 = A.I.R. 1929 Lah. 625. 

Presumption. 

- Presumption — Decree-holder getting into posses¬ 
sion without execution—Possession must be ascribed to 
the decree. 

If a decree-holder obtains possession of property 
about which a decree has been passed in his favour, his 
possession would be ascribed to the decree and the other 
party can turn him out if he can show that he has 
acquired a good title thereto against the world before 
the decree-holder enters into possession. ( Macleod , C. J. 
and Fawcett, J.) RUKHMABAI v. RAMCHANDRA 

Vasudev. 45 Bom. 943 = 23 Bom. L. R. 301 = 

611. C. 414 = A. I. R. 1921 Bom. 470. 

- Presumption—Defendant in possession of plot of 

land for nearly 15 years prior to its purchase by plain - 

—jt win he assumed , in suit brought to eject defen- 
dant, that his possession was adrerse till date of convey¬ 
ance to plaintiff in absence of evidence that such posses¬ 
sion was permissive. 

Where the defendant was in possession of a plot of 
land for nearly 15 years prior to the purchase of the land 
including the plot by the plaintiff and where there was 
no evidence that the possession of the defendant was 
permissive, in a suit brought by the plaintiff after pur¬ 
chase to eject the defendant, it will be assumed that 
possession of the defendant was adverse till the date of 
the conveyance to the plaintiff. Special Second Appeal 
No. 121 of 1916, Rel. on. ( Chari , /.) MAUNG Ba 
Than v. Maung Sein Win. 120 I. C. 662= 

A. I. R. 1929 Rang. 170. 

_ Presumption—Doctrine that possession of part is 

possession of -whole does not apply to trespasser. 

The doctrine, that possession of part is in law posses¬ 
sion of the whole, does not hold good in the case of a 
trespasser, if the whole is otherwise vacant. Possession 
by a trespasser is confined to the land actually occu¬ 
pied by him. 12 O. C. 58, Rel. on ; 19 Bom. 338 and 8 
O. C. 177, Ref. ( Rasa, /.) SYED SADIK HUSAIN v. 
Etirad Husain. IS 0. L. J. 798 = 1011. 0. 714 = 

A. I. R. 1927 Oudh 209. 

- Presumption—Every owner must be presumed to 

kneno boundary of his own land. 

Every owner must be presumed to know the boundary 
of his own land, and if he allows another person to cross 
that boundary and occupy an area of 25 acres, and plant 
thereon a number of trees, and forbid the owner’s men 
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ADVERSE POSSESSION—Presumption. 

enter the land, and his possession extends for a period 
t0 f M'pr 12 years, a title will be obtained by adverse , 
"session. 8 O. C. 177, Dist. (Raza and Pullan , JJ.) \ 
iapatht Singh v. Mahomed asghar ali. ! 

JA ’ 114 I. C. 815 = A. I. R 1929 Oudh 328. 

___ prtsum ption—Judgment - debtor ran a in ing i n 

possession awaiting execution—He cannot claim to hold 

adversely to the world. 

When a decree has been passed against a person in 
possession directing him to give up possession to the 
successful party, and the former remains in possession 
waiting for execution, then it cannot be said that that 
narty is holding adversely to the world, although all the 
time the period of limitation is running out against the 
successful decree-holder. One must assume that the 
person against whom decree for possession has been 
passed recognises the decree, and is not prepared to take 
up the position that the decree is not binding against 
him and though such a person remains in possession 
until execution proceedings are taken, he cannot thereby 
assert that he has a title against the decree. ( Macleod , 

C /.and Fawcett, J.) RUKHMABAI v. RaMCHAN- 

dr a VaSUDEV. 45 Bom. 943 = 23 Bom. L. K>. oOl — 

611. C. 414 - A. I. R. 1921 Bom. 470. 

—Presumption —Possession of part is not possession 

of the whole. . , 

As a general rule possession of part is in law posses- ( 

sion of the whole if the whole is otherwise vacant; but , 
constructive possession of this kind can only be pre- j 
sumed when there is a claim based upon title and pos¬ 
session by a trespasser is confined to the land actually 
^pie/by him- 12 0. C. 58, Foil. (£«/> He,sa„, \ 

/lie) Durga V. Ram Padarath. 65 I. C. 749 
A,J ' 8 0. L. J. 495. 

Proof of. 

-- Proof of—Actual possession put forward— 

Evidence of possession not satisfactory Maxim that 

possession follows title is not applicable.. ... . 

Where evidence of possession on either side is not 
satisfactory or not quite satisfactory, the party who has 
succeeded in proving his title is entitled to rely upon the 
presumption that possession follows title. This presump¬ 
tion does not apply in a case where actual and not mere 
constructive possession is pleaded. John Clark v. G. H. 

D. Elphinstone , (1881) 6 A. C 164, 
and Bose , //.) HARDUTT RaY v. UjIR SHAIKH 

117 I. C. 606 = 48 C. L. J. 364 - 

A. I. R. 1928 Cal. 765. 

- Proof of—Adverse possession against Govern¬ 
ment—Affirmative evidence is essential. 

To prove adverse possession against the Government, 
it is not sufficient to prove possession for a long period 
but possession for the whole period of 60 years must be 
affirmatively proved. To hold, on mere probabilities and 
evidence of long possession that possession was for 60 
years is not allowable. 39 Mad. 617 (P C.), Foil. 

{Ayling and Odger <, JJ.) KM™ 

SlNGARAVELU. 48 Mad. 570-911. C. 130 _ 

1925 M. W. N. 218 = A. I. R. 1925 Mad. 780- 

48 M. L. J. 470. 

—-—Proof of—Asserting possession in a written state¬ 
ment is not sufficient to show possession. < .. 

An assertion in a written statement that one is in pos¬ 
session, in the absence of anything else cannot be regar 
ed as actual possession of the land itself ?? 

to constitute adverse possession. (Greaves and Mukerji, 
JJ.) PANNA LAL GhOSE ADJAI COAL CO , ED. 

31 C. W.N. 82 = 1011. C. 62 = 
A. I. R- 1927 Cal. 117. 

- Proof of—Evidence Act , .S’. 35— Entry, in road 

cess return , of lands as held as tenant is pnma facie 
eindence against adverse possession. 


ADVERSE POSSESSION—Purchaser. 

The fact that certain lands were entered m a road 
cess return filed by a person in respect of ^ndshddby 
him under the zamindar is pnma facte eviden 
thev were not held adversely to the zemindai, andtne 
presumption cannot be got over unless it is 
that the lands were erroneously included. ’ 

anath * wdhv 61 Tc. 469 = A. A a i£^ 

__ Proof of—Occasional catching of fish is not con¬ 
tinuous enjoyment. . 

To prove title by adverse possession the possession 

required must be adequate in continuity, publicity and 
extent The fishermen going into the tank catching 

some fish and giving them to defendant does not amount 

to such possession. 27 Cal. 943 (P. C.), Foil. ( Suhra- 
wardy aud Duval , JJ.) BEJOY CHAND MAHa: TAB r. 

Sakat KOMar EOV. a j k „KlS, 

- Proof of—Ownership. 

Fugitive and intermittent acts of ownership would not 
i establish any effective possession as against the rights o 

Government. A.I.R. 1924 Mad. 197, Foil. W' **' ™* 
i Odgcrs JJ.) Secretary of State v. Kuthala- 

W. K. 581 -115 I. C. 4!>- 
52 29 ML. W. 185 - A. I. B. l«n HU. U76- 

56 M. L. o, 6*. 

_ Proof of—Plea of jus tertii -Defendant must 

specify the third per on having the right. 

Where a plaintiff makes out a prim a facie title to him 
in the property in dispute, the defendant has to show a 
better title either in himself or in some third person. 
The defendant’s plea of jus tertii cannot be entertained 
when he does not state in whom the right resides. The 
defendant must trace the title to a third party other than 
plaintiff. A mere suggestion that there may be a third 
party with better title is nothing. {Phillips,O.C.J. 
and Beasley and Anantha Krishna Ayya /', //•) ^AM- 
SH AM DOSS v. GulaB Bl Bai. 50 Mad. 927 

39 M. L. T; 431= 26 M. L.W. 697- 
106 I. C. 150 = A. I. R. 1927 Mad 1054 = 

53 M. L. J. 709 (F. B-). 

—Proof of— Shamilat—Village cattle grazing 

. . . a t i i* J 7. . 4l«/f .*/•_/111. 


-—- 1 r i/t'/ --” r 7 S' 

indiscriminately during greater part of the year—Con¬ 
tinuity and necessary adversity are not established. 

One of the co-sharers sold a definite portion of the 
unpartitioned shamilat , which did not belong to lm 
exclusively. After the sale the stranger vendees occupied 
the land and enjoyed it in precisely the same way as the 
vendor had done. During the greater part of the year 
all the village cattle grazed indiscriminately over this and 
every other portion of the shamilat , during the hay 
season and the grass was preserved for their exclusive 
use by the erection of a temporary fence. Held, it not 
having been shown that it was impossible in the nature 
of things for the strangers to occupy the land by corpora, 
contact, the element of continuity and the necessary 
adversity have not been established. (Broadway and 
Harrison , //.) BlPJOO v. BHIKHU. 

641. C. 876 = 4 Lah.L. J. 3 = 
A. I. R. 1922 Lab. 325. 

Purchaser. 

- Purchaser—Auction-pur chaser obtaining posses¬ 
sion of whole property—Only a portion belonging to 
judgment-debtor , possession of balance becomes adverse 

Suit after 12 years is barred. 

Where auction-purchaser obtains possession of the 
whole property, out of which only a portion belongs to 
judgment-debtors, the possession of the balance becomes 
adverse and a suit for possession of the balance after 12 



DECENNIAL DIGEST, 1921—1930. 


108 


K 


ADVERSE POSSESSION—Purchaser. 

y e>irs is barred. {Daniels and King. //.') SaJJAD 
Hl'^AlN r-. KURBAN A LI BEG. 96 1. C. 687 = 

A. I. R. 1926 All- 697. 

- purchaser — Execution Sale pending suit tor 

dee/ar,:ti< n as to property being subject to trust — Sub¬ 
sequent declaration does not affect adverse possession of 
a tare baser—Limitation Act. Arts. 134 and 144. 


,7 


\\ lure, pending a suit for a declaration of a certain 
property being subject to a trust, the same was sold in 
execution of a decree and the auction purchaser entered 
into possession. 

Held that the adverse nature of the possession of the 
auction purchaser is not affected by the subsequent 
declaration of trust made in the suit. (Lord Buckmaster.) 

A. Su bmva Mn. Mustafa. 

50 I. A. 295 = 46 Mad. 751 = 
40 C. L. J. 20 = 18 M. L. W. 903 = 
21 A. L. J. 730 = 25 Bom. L. R. 1275 = 
28 C. W. N. 493 = 33 M. L. T.285 = 
1924 M. W. N. 26 = 2 Pat L. R. 104 = 

4 L. R. P. C. 180 = 74 I. C. 492 = 
A. I. R. 1923 P. C. 175 = 45 M. L. J. 588. 

Receiver. 

_ Receiver—Possession of receiver appointed by 

Court is possession on behalf of ozoner. 

The possession of a receiver appointed by Court is 
possession of the person who is found to be the true 
owner and consequently his possession cannot be tacked 1 
to that of a trespasser previously holding possession. 
(Phillips and Odgers. J J.) HARI SAHIB v. SlVAJI RAJA 
Sahib. 97 I. C. 783 = A. I. R. 1927 Mad 61 (62). 

Religious endowment. 

- Religi < ms end moment. 

There can be adverse possession, not only as against 
the idols but over the idols themselves. (Su/aiman and 
Kendall , //.) DASAMI SAHU v. PARAM SHAMESH- 
WAR. 51 All. 621 = 1929 A. L. J. 473 = 

116 I.C. 433 = A. I. R. 1929 All. 315. 

- Religious endowment—General trustee may not 

necessarily be entitled as of right to possession of all 
endotved property—End moment property may consist of 
right to enjoy the revenue only of the property , the pro¬ 
perty remaining m possession of other persons 7 oho pay 
m er and even apportion the revenue to different purposes 
of the trust—Possession of such persons is adverse to the 
general trustee. 

The property of an endowment may consist partly or 
wholly in the right to enjoy the revenues of property 
which is in the possession of persons who have the 
right and the duty to manage the property, collect 
the revenue and hand it over when collected to be used 
in the proper-manner for the purposes of the endowment. 
Such persons may even have certain rights of apportion¬ 
ment of the revenue so handed over by them among the 
several purposes of the endowment. All this is compati¬ 
ble with there being a general trustee of the whole 


ADVERSE POSSESSION—Religious endowment. 

inconsistent with the existence of a general trustee, but 
they would be fatal to his claim to possession of the 
properties from which these revenues are derived. 
Possession would be in the hands of those entitled to 
manage these special properties and their possession 
would be adverse to his. (Lord Moulton.) AMBALA- 

vana Pandara Sannidhi avl. v. Sri Meenakshi 

SUNDARESWARAL DEVASTANAM OF MADURA. 

43 Mad. 665 = 47 I. A 191 = 66 I. C. 730 = 
18 A.L.J. 594 = 28 M.L.T. 83 = 12 M. L. W. 212 = 

25 C. W. N. 1 = 1921 M. W. N. 11 = 
A. I. R. 1921 P. C. 97 = 39 M. L. J. 50 (P. C.). 

- Religious endowment—Idol is juridical person 

capable of holding property—Possession adverse against 
mahant is adverse against the idol—Limitation begins to 
run from the date of taking possession by alienee — 
Succeeding mahant docs not get fresh start. 

An idol installed in a particular Asthan is a juridical 
person capable of holding property and getting it 
managed through its manager, shebait or mahant. Such 
a manager, shebait or mahant would represent the idol 
or the institution for the time being completely, and 
possession, if adverse, against the mahant for the time 
being must be deemed to be adverse against the idol or 
the institution, unless the character of the alienation 
under which possession was taken could be deemed to 
enure only for the lifetime of a particular manager, she¬ 
bait or mahant. The adverse possession in such a case 
begins to run from the date the alienee takes possession 
of the property alienated, and each succeeding manager, 
shebait or mahant cannot get a fresh start so far as the 
question of limitation is concerned, upon the ground of 
his not deriving title from any previous manager, the 
reason being that the succeeding managers, shebaits 
or mahants form a continuing representation of the idol 
or the institution to which the endowed property has 
been dedicated. A. I. R. 1922 P. C. 123, Dist. 23 O. C. 
536; A.I.R. 1922 Oudh 24; 23 Mad. 271 (P.C.); 37 Cal. 
885 (P.C.); 36 Cal. 1003; 38 Cal. 526 (P.C.) ; A.I.R. 1923 
P. C. 175 and A. I. R. 1926 Pat. 239, Foil. ( Gokaran 
Math Misra and Raza , //.) PARAS DAS v. JaNKI 
BaLLABHA Saran. 2 Luck. 239 = 95 I. (3. 27 = 
3 O. W. N. Sup. 1 = A. I. R. 1926 Oudh 444. 

- Religious endowments—Property of idol can be 

possessed ad 7 rrscly. 

Property belonging to an idol can be acquired by 
adverse possession as against the idol. (Dalai and Boys , 
//.) CHITAR MAL v. PANCHULAL. 48 All. 348 = 
24 A. L. J. 351=93 I. C 652 = A.I.R. 1926 All. 392. 

- Religious end moments—Temple property—Idol 

can acquire , by adverse possession. 

Where a land comprised within the precincts of 
another temple has been acquired by plaintiff by 
force and a temple has been built by him thereon where¬ 
in he has installed and consecrated two idols and has 


had, for a period of more than fourteen years, free 
endowment including the revenues when so collected and access and opportunity for regular participation in 
handed over. But in such a case the genera! trustee t,ie worship, 


would not be entitled to the possession of the properties 
out of which this portion of the revenue comes. His 
rights do not commence until after the collection of 
the revenues by and under the management of 
those who hold possession. It must be rememl>ered 
that after all the general trustee is only a represen¬ 
tative of the Idol who is a juridical personage, and 
who is the true owner and there is nothing legally 
incongruous in that personage having other sub¬ 
ordinate representatives who have the right to manage 
certain special portions of his property, and pay over the 
income so collected to the endowment, and even to some 
degree to control its use. Such rights would not be 


Held , the idols to whom it is dedicated have acquired 
an indefeasible title to the site by adverse possession. 
(Mocker ice and Chotzner , JJ.) ANANDA CHANDRA 

Chakrabarti r. Brojalal Singh a. 

50 Cal. 292 = 36 C. L. J. 356 = 74 I, C. 793 = 

A. I. R. 1923 Cal. 142. 

- Religious endmvments — ITakf — Mutwalli in 

possession — IVakf turning out to be void — Mutwalli 
cannot claim to hai'e been in adierse possession . 

If a person takes possession of certain property as a 
mutwalli and holds possession of it on that basis, he 
cannot afterwards turn round and say that the wakf 
being void, he was in possession in his own right and 
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1 * i the property as his own as against the beneficia- 
c ! al Having come into possession under one title, he 
rl6 nnot improve his position by asserting that that title 
ca s non-existent, but he held under some adverse right 
which extinguished the title of the beneficiaries under 
\ J ee( j by°virtue of which he entered into possession. 
}p b Ghosc and Roy , //.) kUKEYA B-\NU v. 
\f: 7 f RA BANU. 55 Cal. 448 = 32 C. W. N. 248 = 

1 105 I. C. 647 = A. I. R. 1928 Cal. 130. 

_ Religious endowment —Wakf property—Ap¬ 
pointment of Mutwalli does not give fresh starting point 
for limitation—Defendant in adverse possession for 
12 years gets absolute title—A disclaimer of title by 
persons in possession does not affect character of 

possession. . , , ... , , , 

Plaintiff was appointed Mutwalli (manager) of a 

mosque in the year 1918 and defendant was in 

possession of some rooms of the wakf property since 

1903 In a suit by the Mutwalli against the defendant 

to recover possession of the rooms; Held, that the suit 

was barred by adverse possession under Art. 144 and 

not Art. 142. Each succeeding manager of the endowed 

property could not get a fresh start so far as the question 

of limitation is concerned even though he does not derive 

title from any previous manager. Even though the 

defendant mav have disclaimed all interest still as he had 

not voluntarily abandoned possession, this admission 

does not affect the adverse possession. 23 C al. 536, Foil. 

(Lindsay , PC.) MAULVI ABDUR RASHEEP r*. JANKI 

T^S ' 66 I. C. 941= 9 O. L. J. 2 = 

A. I. R. 1922 Oudh 24. 

Service Tenure. 

__ .Service tenure — .Van-performance of service does 

not make possession of holder adverse. 

Mere non-performance of service does not in itself 
make the holding adverse. To make the possession 
adverse, there must be a refusal to perfoim service 01 
a claim to hold the lands free of service. {Contis 
and Ross , //.) NAND LAL SaHU f. TlKAIT SHRI- 
NIVAS HUKUM SINGH. 

1 Pat. 292 = 69 I. C. 703 = A. J. R. 1922 Pat. 541. 

■Service tenure —Vatan lands—Possession by 


.tenants cannot be adverse to Vatandais. _ , 

Persons, who and whose predecessors-in-title have 
been always holding service vatan lands as tenants, 
cannot acquire any title to a permanent tenancy in such 
lands by adverse possession as against the vatandar j 

from whom they held the lands. 

Obiter— It is somewhat difficult to see how a stranger 
• to a vatan can acquire a title by adverse possession for 
12 years of lands, the alienation of which is, in the 
interests of the State, prohibited. (Sir John 
MADHAVRAO WAMAN SAUNDALGEKAR RAGHU- 
NATH VENKATESH DESHPANDE. 50 I. A. ZOO 

47 Bom. 798 = 25 Bom. L. R. 1005- 
33 M. L. T. 389 = 1923 M. W. N. 689 = 
28 C.W.N. 857 = 741. C. 362 = 

A.I.R. 1923 P. C. 205 = 47 M. L. J. 248 (P. C.). 

Submerged Land. 

- Submerged land—Interruption of possession. 

Where land in the possession of a trespasser is sub- 
merged on account of floods, the possession of the lan 
during the period of submersion vests in the true owner 
and operates as an interruption of the possession o 
* the trespasser. (Wazir Hazan , A. J. C.) BACHCHA 

Singh v. SRi Kamlapat Prasad. 

65 I. C. 769 = 8 O. L. J. 501. 

- Submerged land—Land submerged in rainy 

-season every year—No title can be prescribed for. 

Where the lands are submerged every year during the 
Tainy season, acquisition of title by adverse possession 


is impossible. (Case-law referred.) Land after subs 

mersion becomes derelict and so lon 8. a * lt . tru e 

submerged, no title can be made against the 
owner. “ No rational distinction could be drawn between 
submergence for a few years and submergence for a lew 
months and the principle is applicable where the re- 
flooding is seasonal and occurs for several months in 
each year. When the land is re-submerged, the possess on 
of the adverse-holder ceases and the possession of the 
true owner constructively revives, so that while the land 
remains submerged, whether for a year or a month no 
possession can be deemed to continue in the wrong-doer 
to as to be available towards the ultimate acquisition of 

title against the true owner. Recovery of ) alkj ‘ 
and khutagiri clues, the former taking the shape of levy 
of money or share of fish from the fishermen who caught 
fish in submerged areas and the latter assuming the 
form of a levy from boatmen who, during rainy M-a-on 
tied their boats to pegs driven into the bank, cannot be 
treated as adverse posse-sion, which must be possession 
adequate in continuity, in publicity and in extent of area 
in order that it may be effective to destroy the nt.e of 
the true owner. Possession to be adverse must be 
actual, visible, exclusive and hostile, and a distinction 
must be made between continuous adverse occupation 
and isolated acts of trespass. To defeat a title by dis¬ 
possession of the true owner, acts must be done which 
are inconsistent with his enjoyment of the soil for the 
purposes for which he intended to use it. and therefore 
it i s necessary to look at the position in which the true 
owner stands' towards the land as well as to the acts 
done by the alleged dispossessor. Even if the acts could 
be treated as acts of adverse possession, when there is no 
evidence to show that the spots where the acts were 
exercised were identical from year to year and as the 
land was periodically submerged, attempt at identifica¬ 
tion would be fruitless the plea of adverse posses¬ 
sion must fail. The doctrine of constructive possession 
cannot be applied in favour of a wrong-doer, whose 
possession must be confined to actual possession, that p 
to say, if he relies on adverse possession, he can succeed, 
only as regards the portion of the land in suit of which 
he proves actual possession for the statutory period. 
(Mookerjee and Panton , //•) MAHARAJA OF 

COOCH BEHAR v. MOHENDRA RANJAN Rai. 

34 C.L.J 465 = 661.C. 923 = A.I.R. 1921 Cal. 277. 

■Submirwd land—When land in suit is undo 


- Kllll'r'n*' S'*" 9 - - ~ . 

water, title of iromer revives and period of adverse 

possession is prevented from running. 

Persons resisting a suit for declaration of title to certain 
land solely on the ground of adverse possession cannot 
be said to be in adverse possession when the land in 
suit is under water. Whenever the land is subject to 
submersion and is actually under water, the title of the 
owners revives and prevents the running of the period ot 
adverse possession. It is for the defendants to show 
that they have been in proprietary possession for a 
period of 12 years continuously. (Jai Lai and Agfa 
Haider, J J.) KHAN BEG v. KHUDA BAKSH 

31 P.L-R- 434 = 1221.0.486 = 
A.I.R. 1930 Lab. 417 (1). 

- Submerged land—-Limitation Act, Arts. 144 and 

142_ Constructive possession—Submerged land—Title 

of rightful owner is revived during submersion. 

Where land becomes submerged it becomes construc¬ 
tively in the possession of its lawful owner. Where a 
trespasser had been in possession of the lands, which at 
intervals of 4 or 5 years became submerged, there is an 
interruption of the possession of the trespasser and a re¬ 
vival of the possession of the true owner during the period 
of submersion. Consequently the trespasser’s possession 
is not continuous and he cannot acquire a title by adverse 
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(<?.>*«/ rras.<d and Salaimau, JJ.) RAM 

, N misik ■ DKOKl MisiH. 20 A.L J. 756 

,N N 69 I.C 912^= A I R. 1923 All. 75. 

__ land — Xo title can be acquired 

'I hr land after submersion becomes derelict, and ) 
Ion" as it remains submerged, no title can be made 
against the true owner. ( Mookcriee and Buckland , JJ■) 
JOGF.N DKA N.'\ i H re JAGADlN < »kA * N - Vl ‘ 1 ^ A ' 

34 C.L.J. 133 - 67 I. C. 170 - A. I. R- 1921 Cal. 577. 

_ ■Submerged land—Possession must be continuous 

_ Submergence V land under /hod before perfection of 

fjf/r re: ires true owner's possession. 

On the dispossession of a trespasser by the ns major ot 
(lie floods, the constructive possession of the land is m 
the true owner; in other words, the land after submer¬ 
sion becomes derelict, and so long as it remains sub¬ 
merged, no title can be made against the true owner. 
The posession required in an adverse possessor ot waste 
lands sufficient to take the title out of the true owner 
must be adequate in continuity, in publicity, and extent 
of area to extinguish the title of the rightful owner. 
(.1 hokeriee and Bneb! and. JJ.) SECRETARY OK STATE 

\Y \7F.P AM KHAN. 34 C.L J. 141-65 I. C. 866- 
‘ ‘ att? 1Q91 f!al 687. 


Tacking of. 

- Tacking of-lhndu Widcno—Ri versioncr if bound. 

See also ADVERSE POSSESSION—LIMIT EDO WNER. 
- Tacking of. 

One trespasser cannot tack his own wrongful posses¬ 
sion to the wrongful possession of another trespasser 
through whom the former does not derive title in any 
way. ( Mac lead , C.J. and Fawcett, J.) R A MACH AN DR A 
Baiavant 7 ’. HalaJI GaNESH. 45 Bom. 570- 

22 Bom. L. R. 1452 = 59 I.C. 805 = 
A. I. R. 1921 Bom. 48(1). 

- /'diking of—Limitation /lei, S. 10. Arts. 144, 

142 and 134 —No lacking is allowed between persons 
standing in entirely different categories. 

The executor appointed by will (but who had not 
taken probate) mortgaged for his own benefit the deb ut¬ 
ter property which according to the Will was not to be 
alienated on any account and the property was purchased 
at the sale in execution of mortgage decree by defendant. 
Plaintiff was granted letters of administration so far as 
the debutter property was concerned and he sued for 
possession of the property. Held the defendant against 
whom the suit was in time cannot be allowed to contend 
that the possession of the mortgagor (executor) was 
adverse to the debut ter and to tack on to his own posses¬ 
sion. He was clearly a person in whom the estate 
became vested in trust for a specific purpose within the 
meaning of S. 10 of the Limitation Act. The adverse 
possession of a person so situated in relation to the 
debutter estate is fundamentally different in quality 
from the hostile holding of a stranger claimant and it 
would obviously be unsouqtl on principle to tack toge¬ 
ther the possession of persons who stand in entirely 
different categories. There is no cause of action until 
there is a party capable of suing, so that the Statute of 
Limitation began to run from the time of granting the 
letters of administration. ( Mookcrjce and Cuming , JJ.) 

Charan Chandra Pramanik v . Nahush Chandra 

KUNDU. 50 Cal. 49 = 74 I. C. 630 = 

36 C. L. J. 35 = A. I. R. 1923 Cal. 1. 

- Tacking of-—Limitation Act , Arts. 142 and 144 

—Purchaser from trespasser is entitled to tack his 
possession to that of the trespasser. 

A trespasser cannot tack his own possession to posses¬ 
sion of the previous trespasser for purposes of limitation. 
But where a trespasser sells his claim to possession to a 


ADVERSE POSSESSION—Trust and Trustee. 

purchaser, that purchaser is entitled to tack the previous- 
possession to his own possession for purposes of limita¬ 
tion and each subsequent purchaser of the claim or right 
to possession would have similar right to tack the- 
previous periods of his predecessors-in-title. Rustomji’s 
Law of Limitation, Third Edition, 1922, p. 634,. 
Ref. (Leutaigue, J.) MA Ml v. HADJI MAHOMED. 

1 Rang. 176 = 75 I. C. 31 = A. I. R. 1923 Rang. 261. 

- Tacking of—Possession of independent trespassers 

cannot be tacked. 

Possession of independent trespassers cannot be 
tacked. 44 Cal. 858 and A. I. R. 1922 Cal. 176, Foil. 
One trespasser cannot add to his own possession the 
previous independent possession of another trespasser.. 
When the possession passes from the first to the second 
trespasser, there is a constructive restoration, even if a 
momentary restoration of the true title to possession. 
(Raza, J.) SUKHDEO v. MT. RAM DULARI. 

29 O. C. 131 = 13 O. L. J. 400 = 92 I. C. 825 = 

A. I. R. 1926 Oudh 313.. 

- Tacking of—Possession cannot be tacked unless 

identical in nature. 

Possession cannot be tacked unless it is identical in¬ 
nature. Adverse possession as mortgagee cannot be 
tacked with subsequent adverse possession as vendee- 
(Pratt amt Fawcett , //.) BAI RKVA v. VALIMAHO- 

med Miyamahomed. 46 Bom. 1009 = 

24 Bom. I*. R. 720 = 70 I.C. 912 = 

A. I. R. 1922 Bom. 211- 

- T'aching of—Successive trespassers—Each deriva 

tivc trespasser gets benefit of the period of his prede¬ 
cessor. 

A succession of trespassers claiming through one- 
another can add and tack the periods of their possession 
so as to defeat the right of the owner by 12 years’ total' 
possession. Rustomji’s Limitation Act, p. 634 (3rd 
edition), Foil. (Venkatasubba Rao , J.) NOMULA, 

Narasimha v. Vasam Mangamma. 911, c. 556: 

-- Tacking of—Two successive trespassers — Tack¬ 
ing of periods is permissible. 

The tacking of the periods of possession by two succes¬ 
sive trespassers is permissible where one derives title- 
from the other. 43 All. 164 and 3 A. L. J. 424, Foil. 

(.Daniels and King, JJ.) SAJJAD HUSAIN v.. 
QURBON A LI Beg. 96 I. C. 687 = 

A. I. R. 1926 All. 697 

Trust and Trustee. 

- Trust and trustee — Claimant from trustee- 

cannot prescribe against trust. 

Any person claiming from a trustee under an invalid 
mortgage cannot acquire a prescriptive title against the- 
trust. (Phillips and Droadoss, J JJ JAGGA ROW v.. 
GORI B1BI. 17 M. L. W. 521= 1923 M. W. N. 347 = 

72 I. C. 789 = A. I. R. 1923 Mad. 545. 

- Trust and trustee—Line of succession to trustee¬ 
ship to be according to terms of wakf deed—Legal heir 
of last trustee cannot acquire trusteeship by adverse pos¬ 
session against person legally entitled—Even if so- 
acquired trustee would be boutt i by terms of the deed. 

One XI on attaining majority ratified a wakf deed 
executed during his minority by his father and uncle. 
Under the provisions of the deed a trustee could appoint 
his successor during his lifetime, could adopt before 
attaining the age of 25, a boy if he had no natural born 
son, and could make a will authorising his widow to 
adopt. The executants of the deed could modify or alter 
its terms but if in future no mutawalli was alive, the pro¬ 
per authority could appoint as mutawalli a person from 
the executant’s family. At became a trustee and died 
after the age of 25 without appointing a successor from his 
family but appointed by a will his wife as his successor 
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, 2a ve her an authority to adopt, a boy from his 
therhood. After M's death his widow managed the 
t!^ property and adopted her sister’s grandson. j 

1 Held , in suit by certain persons alleging to be M's 
•eversioners for a declaration that they were entitled to 
the trusteeship, that either the devolution of trusteeship 
or the right to nominate one did not devolve on M's 
widow as the legal heir of executant and so her position 
was not adverse to any person entitled to the office and 
even if she has perfected her right as a trustee by 
adverse possession, she can only become a trustee under 
the deed and would be bound by its provisions. {Sulai- 
maiiand Kendall , JJ.) DHARAM NARAIN r-. GUR 
c. RAN 1929 A. L.J. 189 = 1161.0.278 = 

bA ' A. I. R. 1929 All. 404. 

__ Trust and trustee—Trustee can aequire title as 

hereditary trustee by prescription. 

Person acquiring title as trustee cannot subsequently 1 
acquire a different title, namely, that of hereditary trus- 1 
tee by merely asserting it in proceedings in Court ; he 
can acquire such title by giving out to the world that j 
he was holding the trust property as hereditary trustee 
to the knowledge of the real owner of the property. 

(Phillips and Ramesam , JJ.) PICHAI PILLAI v. 
LlNGAM Iyer. 108 I.C. 199 = A.I.R. 1928 Mad. 268. 

--- Trust and trustee—Trustee cannot make his 

possession adverse. # 

A trustee cannot by any act of his order make his 
rightful possession adverse to the real cestui que trust. 
(Anantakrishna Ayyar, J.) KaLATTY MUDALI v. 
MANGAPATH1 MUDALI. SIM. L. W. 526- 

1930 M.W. N. 111 = A. I. R. 1930 Mad. 563. 

- Trust and trustee—Wrongful recipient of pro¬ 
fits of trust property dees not acquire title by adverse 
possession—One beneficiary can , hmoever, acquire right 
adversely to others. 

Whilst the trustee is in possession of the estate, the 
right of the beneficiary is safe, so that if the trustee 
mistakes his beneficiary and makes over the profits of 
the estate to a wrong person, such wrongful recipient of 
the profits, does not acquire title by adverse possession 
against the rightful cestui que trust. It being the duty 
of the trustee to pay over the profits to the beneficiary, 
payment to a wrong person will not give that person a 
title, but if one or two beneficiaries is excluded by the 
other who received the rents to the exclusion of the 
trustees as well, limitation will commence to run against 
the excluded beneficiary. Lister v. Pick ford. 34 Bev. 
576 and East Stonehouse Urban Council v. Willougby 
Brothers , Limited , (1902) 2 K. B. 318, Ref, W here 
moneys belonging to the community were being spent 
for the purposes of the village temple at which the 
community worshipped, use of the community funds for 
temple purposes cannot be taken to confer any rights 
on idols to properties of the communities. ( Ananta¬ 
krishna Ayvar, J.) KALATTY MUDALI v. MANGA- 
PATHI MUDALI. 31 M. L. W. 526 = 

1930 M. V/. N. Ill = 125 I. C. 227 = 
A. I. R. 1930 Mad. 563 (565). 

Under-proprietary rights. 

- Under-proprietary rights—It is net necessary to 

prove actual litigation with taluqdar. 

To prove adverse possession it is not necessary that 
there must have been litigation on the subject between 
the talukdars and the claimant. It is sufficient if it im¬ 
proved that the title is entirely opposed to the interests 
of the taluqdar and that the latter being aware of the 
title has stood by and done nothing. Where the claimants 
establish that they got under-proprietary rights under a 
sale which has, not been contested by the taluqdar, the} 
are entitled to the rights claimed. A. I. R. 1919 P. C. 
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69 Ref-A. I. R. 1927 Oudh 141, List. {Pullan, /.)• 
Sat Na'rain deputy commissioner, nianager 

Court or Wards. 6 o. W. N. 829 

10 L. R. A. Rev. 351 - A. 1. R. 1929 Oudh 433. 

- Under-proprietary rights—Tenant holding land 

under permanent lease—Undisturbed possession for 
twelve years—11 effective. 

It cannot be affirmed as a general proposition of 
law that a person, who is, in fact, ir. possession of land 
under a tenancy or occupancy title can, by a mere asser¬ 
tion in a judicial proceeding and the lapse of six or 
twelve years without that assertion having > een success 
fully challenged, obtain a title as an under-propnetorto 

the lands. A. I. R. 1923 P. C. 113; A. L R. 192- 
P. C. 205 and A. I. R. 1924 P. C. &>, Foil. Where the 
tenant has a real right to be in possession, the mere fact 
that a claim was asserted by him to have an unlimited 
number of years in which their light to the lands would 
subsist is not a circumstance that enables them to pre¬ 
scribe a permanent tenancy as against their landlords. 
{Rankin, C. J. and Mi tier, /.) R A JAN I KANTA 
Banerjee v. Raj Kumar I>asi. 31 C. W. N. 10'99 

104 I. C. 812 = A.I-R. 1927 C. 913- 

Vacant Site. 

- Vacant site. , 

Possession of a vacant piece of land is presumed to- 

follow title. (Marti,,can, J.) GHULAM MOHAMMED 

K»A». a l b ™ 

- Vacant site — Abadi—Landlord must be presumed 

to be iu possession — Abadi. 

The proprietor of a village must be presumed to be in 
possession of the vacant site in the abadi o tie vi a^e 
as in such cases possession goes with title. {Raza, J., 

Syed Sadik Husain 7/. Etizad Hussain. 

13 O. L. J. 798 = 1011. C. 714 = 
A. I. R. 1927 Oudh 209.. 

- Vacant site—Acts of enjoyment like tethering 

cattle, etc., in themselves, are not sufficient proof—But. 
together with building a wall , may amount to sufficient 

^ Where the defendant, in proof of his plea of adverse- 
possession over a certain land, relied upon various acts 
of enjoyment, such as dumping of rubbish, tethering of 
cattle, enclosing the land with wall. etc. ,, 

Held, that although such acts, if they had stood b} 
themselves, would not have been sufficient to prove 
adverse possession on the part of th« defendant, they 
taken in* conjunction with the fact that the defendant 
had enclosed the land in dispute with a wall which had 
been in existence for a period much longer than 12 years, 
were sufficient proof of his adverse possession. 16 Bom 
338, Rel. on. {Dalip Singh and Agha Haidar, JJ.} 

Devi Ditta Ram v. War yam. 117 I. C. ai 

A. I. R. 1929 Lab. 526. 

- Vacant site—Evidence as to possession conflicting 

_ Presumption of possession from title should be drawn . 

Where evidence as to possession is conflicting, Court 
should rely on the presumption that possession follows 
title in the case of land that was vacant before dispos¬ 
session occurred. ( Addison, J.) NaND I-AL v. LAHRI. 

Ill I. C. 533 = A. I. R. 1929 Lah. 34. 

- Vacant site—Formal delivery—Effect against 

true owner. 

In the case of a vacant site possession follows title 
and a true owner’s rights are not defeated by a person* 
obtaining a formal delivery in execution of a decree- 
against a person having no right to the same.. 
{Brasher , /.) ABDULLAH v. GlRDHARL 

791. 0.692 = 8 P.W.R. 1923. 

- Vacant site—Lands incapable of occupation until' 

recently—Possession must follow title. 
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ADVERSE POSSESSION—Vacant Site. 

In the case of lands full of jungle and incapable of 
*, cupation and until quite recently possession must fol¬ 
low title in the absence <>i ./session by any body other 
than tile rightful owner. (R>inhin, ( . J. and L.L. 

Those, j. ) Tak.akesw \k r . S.viish Kam a. 

51 C. L. J. 297 - A. I. R- 1930 Cal. 411 (417). 

__ Vacant site—Plaintiff having title to va ant site 

— Rye sum f*l ion will />e that possession folic wed title 
/ ’:til date when plaintiff admits dispossession* _ . 

Where title to a vacant site is with the plaintiff, it 
is for the defendant.-to prove adverse possession anc. 
the pre.-umption will be that possession followed title 
until the date when the plaintiff admits dispossession. 

llo I’ \V. R. 1910; A. I. R 1921 Lah. 292, Ref. 
(/Kiti* Sink’ll, /.) BHALLA SINGH JOGAT SlNGH. 
k A. I. R. 1929 Lah. 669. 

_ Vacant site—Possession of parti plot of land by 

ryot is not adverse but permissible—Rule has no appli¬ 
cation to possession of abadi plots. 

The possession by a ryot of a parti plot of land belong¬ 
ing to a zamindar i> not necessarily adverse. I he use 
ofparti plots of lands is common in this country and 
does not usually arrest the attention of a zemindar. Such 
possession far from being adverse must be deemed to be 
permissive. But there are cases of possession of abadi 
plot- by a tenant to which the rule has no application. 
Where a plot of land lias been used by a tenant for his 
domestic and agricultural purposes, for such a long time 
so as to warrant a presumption that his occupation of 
the plot is a part of his original contract of tenancy, the 
zemindar cannot disturb his possession during the ^sub- 
sistence of the contract of a tenanev. 16 Bom. 338 ; 
21 Mad. 53 ; 8 I. C. 708 ; A. I. R. 1926 All. 66, Ref. 
(I aba l Ahmad , /.) KaSI.M ABBAS V. HUNS RAM. 

A. I. R. 1929 All. 883. 

- Vacant site—l ying cattle or keeping heaps of 

dung is insnf/icient to establish adverse possession or 
( : oner ship—Landlord and tenant — Abadi. 

l ying up of cattle and keeping of heaps of dung on 
vacant site in village abadi is precisely such occupation 
as is wholly insufficient to create an adverse title or to 
establish acts of ownership. 16 Bom. 338, Foil. ( Harri¬ 
son and P forde. J J.) KAPAK <". SHIB RAM. 

98 I. C. 880 — 8 Lah. L. J. 535 = 27 P. L. R. 762. 

- Vacant site—Tying cattle on open site does not 

constitute. 

Tying up cattle and storing cowdung cakes on an 
open site are not sufficient to prove adverse possession 
of the site. (Chcvis and Harrison, JJ.) WAZIRI MAI. 

r . Gang \ Ram. 69 I. C. 573 = 

A. I. R. 1924 Lah. 370. 

•- Vacant site—Using land for cattle shed does not 

pro7'C possession. 

Where the defendants used as a cattle shed a corner 
of the vacant site belonging to plaintiffs, held, the 
user cannot be tantamount to possession and it 
is upon the defendants to establish adverse pos¬ 
session for over twelve years. 16 Bom. 338, Foil. 
{Zafar .lli. J.) RUL1A v. NUR MUHAMMAD. 

8 Lah. L. J. 400 = 27 P. L R. 561 = 
97 I. C. 705 = A. I. R. 1926 Lah. 615. 

- Vacant site—Vacant land is capable of adverse 

physical possession. 

Vacant land is capable of adverse physical possession 
being taken of it if it is enclosed and if the owners are 
deprived of all power over it. ( Addison. J.) NANP 
Lal v . Lahki. Ill I. C. 533 = A. I. R. 1929 Lah. 34. 

Waste Land. 

I Vaste land. 


w w r « • » » w 

Possession follows title in the case of waste land. 
Zafar AH. J.) JIWAN SlNGH v. KARAM DlN. 

103 I. C. 678 = A. I. R. 1927 Lah. 664. 


ADVERSE POSSESSION—Waste Land. 

- Waste land — Possession—Proof of. if necessary. 

A taluqdar cannot be required to prove actual user of 
jungle and waste land and his possession is assumed 
until there is definite proof of ouster. 8 O. C. 177, Foil. 
(Raza and Pullan. JJl) JaGATJIT SlNGH v. MD. 
ASGHAR ALI. 114 I. C. 815 = A.I.R. 1929 Oudh 328. 

- Waste land — Possession—Proof of. if necessary. 

If a particular land bears the character of a parti land, 
jungle land, or tank land, the owner of such land is not 
required, in view of the character of the land, to prove 
his possession over the same by proving overt acts of 
possession. To expect such a proof from the owner of 
the land would be tantamount to asking him to prove 
which is almost impossible to prove. The law presumes 
his possession to continue till he is dispossessed, which 
dispossession can only take place if another person 
asserts clearly that he claims the right to hold possession 
as owner or shows by his conduct an intention to 
exclude the actual owner. (Misra and Raza , //.) 
PARKASDAS V. JANKI BALLABHA SARAN. 

2 Luck. 239 = 3 0. W. N. Sup. 1 = 95 I. C. 27 = 

A. I. R. 1926 Oudh 444. 

- Waste land — Presumption. 

In the case of waste land possession is presumed to be 
with the owner, and the mere fact that the owner has 
allowed his land to remain waste does not amount to a 
discontinuance of possession. {Shadi Lal , C. J. and 
Hilton. J.) M.angal Singh v . Ali Sher. 

120 I. C. 792= A. I. R. 1930 Lah. 303. 

- Waste land—Adjoining tenant's house—Use by 

tenant—If possession adverse. 

The only thing that the defendants have been in pos¬ 
session of the land in suit in the sense that they have 
been enjoying it because it lies in front of their houses is 
not sufficient to make their enjoyment adverse. (8 0. C. 
1/7, Rel. on.) In order to dispossess the owner the 
defendants in possession must show that that they 
asserted clearly that they claimed the right to hold posses¬ 
sion as owner or their conduct must be such as would 
amount to the assertion of the intention to exclude the 
actual owner. (Misra. J.) HULAS v. BARKATUN1SSA. 

13 O. L. J. 633 = 3 O. W. N. 475 = 1 Luck. 469 «= 

94 I. C. 1034 = A. I. R. 1926 Oudh 393. 

- Waste land—Acquisition of title in parti land 

belonging to zamindar—Actual ouster is essential. 

An ordinary inhabitant of the village cannot acquire 
title bv adverse possession by merely using part of the 
parti land belonging to the zamindars. Title by adverse 
possession, as regards such land, can only be acquired if 
there was an assertion of title on his part to the know¬ 
ledge of the owners. Nothing short of actual ouster 
will set the law of limitation running against the pro¬ 
prietors who may not object to the residents of the 
village using parti land without in any way prejudicing 
their own rights as proprietors. ( Niamatullah. J.) 

ram Phal Singh v . Bachchu Ram. 123 I. C. 757= 

A. I. R. 1930 All. 410. 

- Waste land—Erroneous entry regarding title in 

the record of rights—Original owner should be consider¬ 
ed as real owner unless adverse possession for 12 years by 
others has been established. 

Where the title to the land in question has been 
proved to be with the plaintiffs and the land was waste 
and unoccupied for a short time before the suit and 
where it had not been shown how the defendants acquir¬ 
ed it. 

Held, that title being originally with the plaintiffs and 
the land being ban jar, they must, notwithstanding the 
erroneous entries from 1891 to 1918, be considered to be 
owners of it, unless overt acts of adverse possession ex¬ 
tending for a period longer than 12 years are established. 
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ADVERSE POSSESSION—Waste Land. 

(Tekchandand Agha Haidar , //.) NUR MAHOMED 

Q 41 M 1C Lah. L. J. 63 = 29 P. L. R. 381= 1 

110 I. C. 857 = A. I. R. 1928 Lah. 306. 

._ Waste land—Grama Nattam in Madras villages ! 

_ Indiscriminate miscellaneous user by villagers does \ 

.not prove either custom or adverse possession. 

Indiscriminate miscellaneous user of village waste : 
land cannot establish the fact that such user had become 
a customary law of the place in respect of the persons 
and things which it concerned. The enjoyment is of too 
fugitive and patently permissive a kind to afford any 
support to it. According to the common law of the 
country the control of Grama Nattam vests in the 
Revenue authorities and they are at liberty to grant por¬ 
tions of it at their discretion to the persons who apply 
for it for building purposes. A Court should not decide 
that a local custom exists unless the Court is satisfied of 
its reasonableness and its certainty as to extent and 
application, and is further satisfied by the evidence that 
the enjoyment of the right was not by leave granted or 
by stealth or by force, and that it had been openly en 
joyed for such a length of time as suggests that originally 
by agreement or otherwise, the usage had become a 
customary law of the place in respect of persons and 
things concerned. 4 M. L. T. 440, Foil. (Ayling and 
.,Odgers , //.) TALUK BOARD, DlNDIGUL v. VENKAT 
Rama Aiyar. 46 Mad. 866 = 751. C. 38 = 

18 M. L. W. 366=33 M. L. T. 40 = 
A. I. R. 1924 Mad. 197 = 45 M. L. J. 333. 

•- Waste land—Landlord and tenant—Waste land 

.is to be considered in possession of person having title 
thereto—Cutting hogla , wild grass , is not an act of pos¬ 
session or dispossession. 

Waste land is to be considered in the possession of 
the persons having title thereto and therefore the cutting 
•of hogla, which is a wild grass, where it is not supposed 
to be the exclusive property of any one, is not an act of 
possession by any party. (, Suhrawardy and Graham , 

jj.) Nanda Kumar Das v. Emdad Alt. 

44 C. L. J. 265 = 98 I. C. 849 = A. I. R. 1927 Cal. 49. 

■- Waste land—Occupation by defendant for tempor¬ 

ary purposes — Defendant's act is not such adverse posses¬ 
sion as would make the true owner eject defendants. 

Where the land in dispute is in the ambit of the 
.zemindar of the plaintiffs and the defendants have been 
found to be in possession for more than 12 years but the 
nature of their possession was such that it could not 
amount to a denial of plaintiff’s title or adverse posses¬ 
sion and where the plot in dispute is waste land and the 
defendants had enclosed it by a small wall to keep their 
cattle in day time. 

Held , that this was not such adverse possession as 
would make the zemindar try to kick the defendants out 
as the land was of no immediate use to him and was 
used for temporary purpose by the defendants. 39 Mad. 
dl7 (P. C.) Ref. (Gokul Prasad , /.) LaKHU v. LAL 
Singh. 71 I. C. 265 = A. I. R. 1923 All. 399. 

- Waste land—Waste lands in South Canara be¬ 
long to Government. 

There is an undoubted presumption that forest tracts 
and old wastes in South Canara belong to the Govern¬ 
ment unless that presumption is displaced by positive 
■evidence that che right has, in any particular tract or 
piece of land, been granted by the sovereign power to 
any individual or bodies of individuals ; or rights have 
been consciously allowed to grow up adversely to the 
■Government. 3 Bom. 452 and 28 Mad 257, Affirmed. 
{Mr. Ameer AH.) AMBU NAIR v. SECRETARY OF 

State. ' 511.A. 257 = 47 Mad. 572 = 80 I.C. 835= 

26 Bom. L.R. 639 = 20 M.L.W. 49 = 
1924 M.W.N. 572=35 M.L.T. 128 = 


AGENCY RULES FOR AGENCY TRACTS. 
Ganjam, Vizagapatam and Godavari Districts. 

29 C.W.N. 365 = A. I. R. 1924 P.C. 150 = 

47 M. L. J. 35 (P. C.). 

ADVERSE TITLE. 

See Adverse possession. 

(1) Landlord and Tenant. 

(2) Lease. 

(3) mortgagor and mortgagee. 

(4) T. P. act, S. ill (g). 

ADVERTISEMENT— See CONTRACT ACT. S. 2, 
ETC. 

ADVOCACY —See LEGAL PRACTITIONER. 
ADVOCATE —See Legal Practitioner. 

ADVOCATE GENERAL. 

See (1) C. P. CODE, S. 92. 

(2) Letters patent. 

AFFIDAVIT —See C.P.C., O. 19, R. 3. 
AFFILIATION —See Buddhist Law, BURMESE, 
Mahomedan Law. 

AFFRAY —See PENAL CODE, Ss. 159, 160. 

AFRICAN LAW —Adverse possession—Exclusive pos¬ 
session by one member of the family for and on bchal / of 
the family generally—Title under the Statute of Limita¬ 
tion—African law. 

The notion of individual ownership is quite foreign to 
native ideas in Africa. Land belongs to the community, 
the village or the family ; never to the individual. All 
the members of the community, village or family have 
an equal right to the land, but in every case the Chief 
or Headman of the community or village, or head of the 
family, has charge of the land, and in loose mode of 
speech is sometimes called the owner. He is to some 
extent in the position of a trustee, and as such holds the 
land for the use of the community or family. He has 
control of it, and any member who wants a piece of 
it to cultivate or build a house upon goes to him for it. 

| But the land so given still remains the property of the 
community or family. Where, therefore, a son holds 
land after his father’s death, he must be deemed to hold 
for the family and cannot acquire exclusive title to it by 
lapse of time. ( Viscount Haldane. ) SUNMONEE v. 
Disu Raphael. 47 C.L.J. 333 = 27 M.L.W. 824 = 

107 I. C. 344 = A. I. R. 1927 P. C. 270 = 

54 M. L. J. 394. 

AGE—Of Ceremonial Competency — See Hindu 
Law. 

-Of Discretion —See Hindu Law — Adop¬ 
tion. 

-Of Majority —See Majority Act. 

AGENCY. 

See fl) Contract act, 1872, Ch. X. 

(2) PRINCIPAL AND AGENT. 

AGENCY RULES FOR AGENCY TRACTS. 
Ganjam Vizagapatam and Godavari Districts. 

- Decree passed by Court outside Agency tracts for 

sale of property within such area — Execution—Legality 
of decree—Objection to. 

It is not competent to civil Courts exercising jurisdic¬ 
tion outside the Agency area to pass a decree for the 
sale of the properties situate within the area. When 
such a decree is sought to be executed within the Agency 
area, the Agency Court has a right to refuse execution 
on the ground that the decree is, on its face without 
jurisdiction and a nullity. 42 M. 813, Foil.; 43 M. 675, 
dist. (. Krishnan and Venkatasubba Rao , J/.) KRU- 
THIVENT PERRAZU v. SRI RAJA NALLAPARAZU 

Meerja Seetharama Chandra. 16 M.L.W. 669 = 

1922 M.W.N. 728 = 69 I.C. 559 (2) = 

A.I.R. 1923 Mad. 114(1). 
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/f^ENCY RULEo TOR AGENCY TRACTS, R. 3 
' > Vizagapatam and Godavari Districts. 

__ R. 3, els. 2 and 3— Agent acting inter, is a 

fjMirt—Xouiitlit's against him for what he docs as 

The^.'-^nt when acting under els. 2 and 3 of K. 3 of 
the Godavari Agency Rules acts as a Court, and no>uit 
li-- against a Court for what it dees as such court. 
39 Mad. SOS. DLt. {Spencer and Rainesam. JJ.) MAL- 
I.ADI VENKATAKAMAVVA SECHETARV OF STATE 

FOR t NI)IA 65 I.C. 345-15 L.W. 2o6 = 

30 M. L.T. fH-C.) 76 = 1921 M.W.N. 830 = 
A.I.R. 1922 Mad. 1 = 42 M.L.J . 148. 

_Rr 8 24 and 25— Order of Assistant Commis¬ 
sioner in execution—No appeal lies-Remedy of 
aggrieved party is to nu-vc Commissi oner under R. 2d to 

make reference to the Government. 

R. S provides an appeal to the Court of the Agenc) 
Commissioner against the decree of an Assistant Com¬ 
missioner ; but the order of an Assistant Commissioner 
in execution proceedings is not a decree. And there 
no provision in the Agency Rules for appeals against 
orders passed in execution or miscellaneous proceedings. 
The remedy of the aggrieved party lies by way of peti¬ 
tion under R. 24 against the order in execution of the 

Agency Commissioner, or by moving the Agency Com- 
missioner under Rule 25 to make a reference to the 
Government as a case not provided for by the Rules. 
{Spencer and Venkatasubba Rao, JJ .) VENKATA 

Rangabhusanam v. Karella Ramaswami. 

73 I.C. 131 = 17 M. L. W. 375= 1923 M.W.N. 244 = 

A. I. R. 1923 Mad. 500 = 45 M.L.J. 78. 

- R. 13— Petition under R. \5—High Court 

allowing petition and setting aside the decree —Order 
held to he faulty in expression but practically a direction 
to reviriv. 

On a petition under R. 13 the High Court judgment 
was in the following terms : “On the best consideration I 
can give to both the facts and law of this case, I am 
bound to say, I think, that the learned Additional 
District Judge was wrong in the view he took of this 
transaction as far as it affects the son-. In my view 


the petition must be allowed with costs and the decree of 
the Additional District Judge set aside and the first 
Court’s decree be restored.” 

Held , that a mere fault of expression could have no 
effect upon what was the substance of the matter. The 
Court was sitting to review the petition and what was 
said was practically a direction for the Judge to review 
although the phraseology of the order was not quite 
correct. {Viscount Dunedin .) NALLAPARAJU MlRJA 

Atchutharamaraju v. Kruttiventi Perraju 
Garu. 121 I. C. 227= 51 C. L. J. 76 = 

31 M.L.W. 199 = 34 C.W.N. 397 = 32 B. L. R. 481 = 
A. I. R. 1930 P. C. 29 (a) = 58 M L. J. 101. 

- (1920) Rr. 14 and 2 (3) —District Court is not 

of equal or superior jurisdiction to the Agency Commis¬ 
sioner's Court—High Court cannot transfer case from 
latter Court to former. i 

The High Court being superior to the Court of the I 
Agency Commissioner can transfer a case therefrom to , 
its own file, but not to the file of a District Court which 
is not of equal or superior jurisdiction to the Agency ' 
Commissioner’s Court. 23 M. 329, dist. {Oldfield and 
Venkatasubba Rao, JJ-) R.4MACHANDRA DEO 
Gangaraju. 72 I. C. 745 = 46 Mad. 726 = 

17 M. L. W. 517 = 32 M. L. T. 269 = 
1923 M. W. N. 277 = A. I. R. 1923 Mad. 604 = 

45 M.L.J. 8. 


-Rr. 16 and 20— C. P. C. {V of 1908)— Claim | 

petition in Agency Trads must be treated as a suit and \ 
the decision therein as a decree against whidi appeal lies ; 


AGENCY RULES FOR AGENCY TRACTS, R. 69. 

Ganjam, Vizagapatam and Godavari Districts. 

— C. P. Code, 0. 21, R. 58 does not apply to Agency 
T rads. 

The Procedure prescribed by O. 21, Rr. 58 to 63, 
C. P. C., for claim petition does not apply to the Agency 
tracts. Where a person in the Agency tracts, whose 
property was attached in execution, preferred a claim, 
petition to the Assistant Agent. 

Held, it must be treated as a suit and the decision ofi 
^he Assistant Agent as a decree. An appeal lay against 
it to the Agent and the High Court could interfere with, 
the Agent’s decision under R. 20 of the Agency Rules. 
{Oldfield and Venkatasubba Rao, JJ.) RANI OF TUNL 

Maharajah of Jeypore. 66 I. C. 115 = 

46 Mad. 35=16 M.L.W. 8 = 1922 M. W. N. 314 = 
30 M.L.T. (H.C.) 339 = A. I.R. 1922 Mad. 271 = 

42 M. L. J. 487. 

-- Rr. 22 and 16 (4) —Agency Munsif cannot at¬ 
tach property within Agency tract at the instance of 
British Indian Court. 

Rr. 22 and 16. cl. (4) do not confer the power on an; 
Agency Distiict Munsif of attaching properties before 
judgment at the instance of a British Court situate out¬ 
side the Agency tracts, nor is such power conferred upon, 
him by R. 2, cl. (4). (Wallace and Madhavan Nair > 

//.) ZUBEDA BEGAM v. KOMMANYA KaNNIAH. 

88 I. C. 430 = A. I. R. 1925 Mad. 1100 = 

48 M. L. J. 680] 

m 

- R. 48 —Petition to review—Order is not 

appealable. 

Where there is only a petition to review there is no¬ 
proper decree of the High Court which can be appealed! 
against in the ordinary way and no appeal therefore lies- 
to the Privy Council. ( J'iscount Dunedin.) NALLAPA¬ 
RAJU mirja Atchutharamaraju v. Kruttiventd 
Pf.rraju Garu. 31 M. L. W. 199 = 1211. C. 227 = 
51 C. L. J. 76 = 34 C.W.N. 397 = 32 B. L. R. 481 = 
A. I.R. 1930 P. C 29 (b) = 68 *M. L. J. 101. 
-R. 55 — C. P. Code, S. 115 —Period for preferr¬ 
ing appeal to Agent to Governor expired—Petition 
presented requesting that it should be treated as appeal 
or petition under R. 55 of Rules—Agent dismissing 
petition—No rev ision would lie. 

Where after expiiy of the period for preferring an 
appeal to the Agent to the Governor, under the Agency- 
Rules, a petition was presented to the Agent^ to be- 
disposed of as an appeal or a petition under R. 55 of the 
Rules, but was dismissed as not giving satisfactory- 
reasons, High Court would not interfere in revision. 
A.I.R. 1926 Mad. 218, Ref {Mackay, J.\ CHEBOLU 
Jagannadham V. Dalapati Chenlramma. 

119 I.C. 320 = A. I. R. 1929 Mad. 4B9 (1). 

- R. 55 —Improper excreise of discretion—Agent 

can interfere. 

The Agency rules do not provide for any appeal 
against an order refusing to set aside a disn^ssal- 
Therefore the exercise of discretion by the first Court 
becomes final and is not subject to alteration by the 
appellate Court. If the Agent to the Governor is- 
satisfied that this discretion had not been properly 
exercised by the first Court he would be justified in¬ 
acting under R. 55. ( Phillips, J.) VENKATA JAGGA 
Rao V. PILLA Ranga Nayakulu. 39 M.L.T. 468 = 

106 I. C. 168 = A. I. R. 1928 Mad. 48 (1). 

- R. 69 —Appeal against order of Divisional 

Officer to Government is not governed by the Rules —AV 
reference can be made by Government to High Court. 

R. 59 or R. 24 of the old rules applies to petitions- 
against the proceedings of the Agent to Governor or 
the Government Agent in respect of matters not other¬ 
wise provided for in these rules. An appeal against the* 
order of the Divisional Officer of the Ghats Agency is 
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agent. 

governed by the rules, and therefore no reference 
be made under these rules to High Court by Govern- 
ent (Phillips and Madhavan Nair, //.) RaM- 
•thandrayya Patnaik V. narayana. 

CHA 38 M. L. T. (H. C.) 14 = 98 I. C. 511 = 

A. I. R. 1927 Mad. 218. 

AG ^ T (1) Contract act, Ss. 182 to 238. 

(2) Husband and Wife. 

(3) POWER OF ATTORNEY. 

(4) PRINCIPAL AND AGENT. 

AGRAHARAM. 

See (l) Grant. 

(2 ) Inam. 

(3) Land Tenure. 

(4) Madras Estates Land act. 

4GRA PRE-EMPTION ACT (XI OF 1^22)—In¬ 
terpretation of Statutes—Marginal notes, in Agra 
Pre-emption Act, inserted under legislature's authority 
can be referred to while exposing meaning of sections. 

The question whether a marginal note can be referred 
;to for an exposition of the meaning of a section depends 
upon whether the note has been inserted by or under the 
authority of the legislature. The -marginal notes in the 
•case of Agra Pre-emption Act being inserted under the 
authority of the legislature can be referred to while in- ] 
ternretine the sections of that Act. Claydon v. Green, 

(1868; 3 C. P. 511, Dist. ; 26 All. 393 (P. C.), Ref. 

iBoys, Kendall and King, , JJ. \ afterwards Mukem 
and Sen, JJ .) RAM SARAN DAS v. BHAGWAT PRA- 
-SAD. 1929 A. L. J. 290 = 113 I. C. 442 = 

51 All. 411 =A. I. R. 1929 All. 53 (56, 58) (F. B.). 

__ When Court can decree claim on payment of 

.market value laid down. 

Although a pre-emptor may fail to produce direct, oral 
-or documentary evidence to establish conclusively that 
.any part of the sale consideration, paid before the Su 
iRegistrai, was subsequently returned, yet it is open to 
!him to rely on circumstantial evidence ; ancl if he can 
convince the Court on the basis of such evidence that 
the consideration shown to have been paid was not, in 
fact, the true consideration, the Court may proceed to 

-enquire into the market value. The fact that the whole 
^consideration was paid before the Sub-Registrar and no 
•part of it is positive’y proved to have been returned is a 
strong circumstance in favour of the vendee and, unless 
the Court does in spite of that circumstance believe that 
-•the whole of it did not represent the true and real consi¬ 
deration, it would not be open to the Court to decree 
-the claim on the payment of the market value. (Sulai- 
man and Kendall, JJ.) DHANUKDHARI SINGH v. 

•Suresh Singh. 1 if 6 io 

A. I. R. 1930 All. 363. 

- Pre-emptor can show real nature of alienation. 

Preemptor cannot be prevented from raising the 
•question that the transaction which is ostensibly one of 
-gift is in reality one of sale. (Sulaiman and Pullan, 

JJ.) Gadhu Singh v. bansgopal. qq _ 

192 1 C 747=1930 A. Ij. J- 399 — 
1 A. I. R. 1929 All. 859. 

- Land includes buildings standing on it. 

The definition of “ land ” is wide enough to cover 

buildings standing on it, although, in order o• p 

^emptible, such buildings must be sold alo " g . . 

land to which they are attached but not otherwise. 

(Sulaiman and Iqbal Ahmad, /.A) AB " • 

Shakira Bibi. 50 A1 !' 3 8 p 1aiU21 

25 A. L. J. 1061 = A. I. R. 1928 All. IZi. 

<ern with anything else does not become a co 


AGRA PRE-EMPTION ACT (1922), S. 3. 

is a mere petty proprietor as defined in S. 4 (7). (Sulai¬ 
man and Boys, JJ .) AM1NCHAND v. VAD I\AM. 

24 A. L. J. 727=96 I. C. 710 = 

A. I. R. 1926 All. 537 (2). 

-S. 1 (3 )—Application of, to plots within muni¬ 
cipal limits—Such plots governed by local custom — Pre¬ 
emption. 

The Act does not apply to any area within the limits 
of any municipality. The case so far as plots situat¬ 
ed in municipal limits are concerned is therefore govern¬ 
ed by a local custom provided it is proved to exist. 
(Sulaiman and Kendall, JJ.) MUSHTAQ ALI BEG v. 

Jwala Shankar Sahai. 1930 A. L. J. 345 = 

A. I. R. 1930 All. 372. 
-S. 1 (3) and S. 3 —A customary right of pre¬ 
emption within a municipal area not abolished. 

According to S. 1 it is quite clear that the customary 
right of pre-emption has been abolished only in areas to 
which the Act applies. So the Act has not abolished a 
customary right of pre-emption within a municipal area 
to which the Act is not applicable. (Sulaiman and 
Banerji, JJ.) BOHRA SRI RaM v. JWALA SHaNKER 
Sahai. 25 A. L. J. 839 = 106 I. C. 192 = 

A. I. R. 1927 All. 775. 

- -S. 2— Act came in force on \7th February 1923 

—Transfer made before that date though registered 
alter that date cannot be pre-empted—Registration Act, 

S. 47. 

For purposes of S. 2 a transfer sought to be pre-empt¬ 
ed would come into force on the date of the deed of 
sale and not when it was registered. Therefore, Pre-emp¬ 
tion Act of 1922 does not apply to a transfer made 
before the 17th of February 1923, when the Act came 
into force although the deed ^of transfer is registered 
after that date. A. I. R. 1925 All. 542 and A. I. R. 
1927 P. C. 42 (P. C.), Rel. on. (Sulaiman and Banerji, 
JJ.) MD. Bashir Khan v. Mt. Kulsum Bibi. 

25 A. L. J. 742 = 103 I. C. 308 = 

A. I. R. 1927 All. 545. 

- S. 2 — Applicability. 

Agra Pre-emption Act applies only with respect to 
sales that took place after it came into force. (Sulaiman 
and Mukerji, JJ.) DWARKA SlNGH v. ANRUP 

Singh. 98 I. C. 511 = A. I. R. 1927 All. 103. 

- S. 3 — Applicability—Agreement not amounting to 

claim for pre-emption—Personal contract — Specific 
Relief Act, S. 27 (b). 

A sold his house to B for Rs. 175 and B made an 
agreement that in case he would transfer the house he 
would sell it back to A for the same price of Rs. 175 
and to nobody else unless A declines to purchase it for 
that price. B then sold the house to C who had notice 
of the agreement between A and B, for Rs. 300 dis¬ 
regarding A's offer for Rs. 175. A then sued for enforce¬ 
ment of the contract. 

Held, that the agreement in question was not void on 
account of ambiguity or as offending against the rule of 
perpetuity or as being an absolute restraint on aliena¬ 
tion. It was merely a personal contract between A and 
B and as such A could enforce it against the purchaser 
C who had notice of the contract. 

Held further, thar A's suit did not amount to a claim 
for pre emption and hence was not unentertainable by 
the provisions of S. 3, Agra Pre emption Act. (Sulaiman 
and Pull an, JJ.) DEB1 DaYAL v. GHASITA. 

119 I. C. 836 = 1929 A. L. J. 1255 = 

A. I. R. 1929 All. 667. 

-Ss. 3 and 5—Pillage of three mahals—Wa jib-ul- 

arz of two only recording custom of pre-emption _ Pro¬ 

perty sold from third inaJial—No wajib-ul-arz of this 
mahal or village prior to the Act recording custom of 
pre-emption—Right of pre-emption cannot be enforced. 
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A village consisted of three mahals. Wajib-ul-arzes 
for only two recorded a right of pre-emption, and the 
third mahal in which the property sold was situated did 
not record any right of pre-emption. In a suit for pre¬ 
emption, held , that it was incumbent on the plaintiff to 
show that there was a wajib-ul-arz prepared prior to the 
commencement of the Act in respect of this particular 
mahal or village out of which it was formed which re¬ 
corded such a custom or right. The mere fact that the 
wajib-ul-arz of the other two mahals recorded a custom 
of pre-emption was not sufficient. {Sulaiman and Ken¬ 
dall , JJ-) Zalim Singh v. raghunandan. 

115 I. C. 465 = 51 All. 604 = 1929 A. L. J. 379 = 

A. I. R. 1929 All. 379. 

-S. 4— Manzooridar is inferior proprietor. 

A manzooridar is an inferior proprietor and a co¬ 
sharer is defined as a person other than a petty proprie¬ 
tor entitled as proprietor to any share or part in a mahal 
or a village. ( Sn/aiman and Kendall , //.) DALLU 

Singh v. Chhakan Singh. A I. R. 1930 All. 446. 
-S. 4— Right to receive malikana is net interest of 

co-sharer. 

The mere right to receive malikana dues is not an 
interest of a co-sharer in a part of the mahal. 42 All. 
202. Kel. on. {Salaim an and Pnllan, //.) SAKINA 
Begum v. Harnam Singh. 1181. C. 667 = 

1929 A L.J. 1166 = 51 All. 971 = A.I.R. 1929 All. 618. 

-S 4(1)— Full co-sharer — Mahomcdan widenu 

in possession of husband's property in lieu of dower 
—Transfer of the property—Transferee in possession 
for more than twelve years—Jf a full co sharer. 

Where a Mahomedan widow in possession of her hus¬ 
band’s property in lieu of her dower debt sold 
the property itself to a stranger and the vendee remain¬ 
ed in possession of the property for a period of more 
than twelve years, held that the possession of the vendee 
became adverse as against the co-sharer of the deceased 
Mahomedan from the date of the sale-deed, as the widow 
had no right to transfer the property as distinguished 
from her right to hold possession of the property, and 
therefore, the vendee acquired proprietary title to the 
property by adverse possession and became a full co¬ 
sharer within the meaning of S. 4, cl. (1) of the Agra 
Pre-emption Act. ( Sn/aiman and Pnllan , //.) MT. 

Mahmuda Bibi v. Abdul Hamid. 120 I. C. 557. 

-S. 4 (1)— Proprietor as defined in S. 4— Meaning 

of — S. 11 applies to transfer by such proprietor and S. 12 
gives right to pre-empt. 

There is no reason to suppose that the word “ proprie¬ 
tor ” in S. 4 is not used in that general sense so as to 
include both a superior and an inferior proprietor.lt, 
therefore, follows that even if an inferior proprietary 
interest in land has been transferred, S. 11 would be ap¬ 
plicable and, therefore, person in S.12 would have a right 
to preempt. {Sulat man and Kendall , //.) DALLU 
Singh v. Chhakan Singh. A. I. R. 1930 All. 446. 

-S. 4 (1)— Meaning of “ entitled as proprietor ” 

explained. 

The expression “entitled as proprietor” means that a 
person must possess proprietary interest in the mahal and 
not merely possession over a share in the mahal. Merely 
possessory title would not make a person, whose name is 
recorded in the khev.al as co-sharer, entitled as proprietor 
to a share. {Sulaiman and Pullan , //.) PHUL CHAND 
V. GobaRDHAN Das. 119 I. C. 855 = 

1929 A. L. J. 970 = A I. R. 1929 All. 739. 

-S. 4 (1 )—Mere fact that person is recorded as 

co-sharer and is in possession docs not make him co-sharer. 

The mere fact that a person is recorded as co-sharer 
and is in possession of the property does not make him a 
co-sharer, that is to say, one entitled as proprietor to the 
share within the meaning of sub-cl. (1). The title in 
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that clause means actual proprietary title and not merely 
possessory title. {Sulaiman and Kendall , JJ.) CHAU. 

harja Singh v. Bachcha Lal. 

1929 A. L. J. 586= 115 I. C. 799= 

A. I. R. 1929 All. 413. 

- S. 4 (1) — Proprietor. 

A person in adverse possession without actual title 
cannot be said to be entitled as proprietor to the property 
in his possession so long as his title has not matured by 
prescription within S. 4 (1). {Sulaiman and Kendall 
//.) Bachchi Lal v. Debi Din. 

119 I. C. 503 = 51 All. 629 = 1929 A. L. J. 430 = 

A. I. R. 1929 All. 300; 

- S. 4 (3)—Land includes buildings. A. I. R. 192& 

All. 124, Rel. on. ( Sulaiman and Kendall, JJ.f 
J AM N APR ASAD v. Md. ZAHIR UDDIN. 116 I.C. 874 = 

51 All. 658 = 1929 A. L. J. 398 = 

A. I. R. 1929 All. 366. 
- S. 4 (7) — Scope — Mere fact that person is pro¬ 
prietor of specific plot of land does not make him petty' 
proprietor. 

The definition of petty proprietor given in S. 4 (7) 
makes it clear that the mere fact that a peraon is the 
proprietor of a specific plot of land does not make him a 
petty proprietor. It should further appear that he is not 
entitled to such an interest in the joint lands of the- 
mahal or to take part in the administration of its affairs. 
{Sulaiman, Ag. C. J. and Sen , /.) SHEO BaLAK RAM 
v. Mathura Prasad. 1930 A. L. J. 343= 

122 I. C. 178 = A. I. R. 1930 All. 117. 
- S. 4 (7) — Muafi plots. 

Holders of specific muafi plots are petty proprietors- 
when they do not own any land jointly with the co-sharer 
in mahal in the administration of the affairs of which 
they are not entitled to take a part. {Sulaiman and 
Kendall , //.) LALTA PRASAD v. CHUNNI SlNGH. 

115 I. C. 800 = 51 All. 594 = 1929 A. L. J. 429 = 

A. I. R. 1929 All. 385.. 

- S. 4 (10) — In the case of tangible property of 

Ks. 100 or upwards , mere mutation of names is not sale 
which can be pre-empted—Transfer of Property Act „ 

5. 54. 

As the sale of a tangible property of the value of 
Rs. 100 and upwards can be made only by a register¬ 
ed instrument, the mere fact that the name of the 
supposed vendee has been mutated in place of the name 
of the supposed vendor does not constitute a sale, which 
can be pre-empted, in the absence of a registered instru¬ 
ment. {Sulaimanand Sanerji, JJ.) BHAGWAN SlNGH 

v. Tasadduk Husain. 115 I. c. 642 = 

1929 A. L. J. 889 = A. I. R. 1929 All. 549. 

;Ss. 5, 11 and 12 — Wajib-ul-arz containing men¬ 
tion of right of pre-emption applicable to portion of 
mahal, right if deemed to exist throughout whole mahal. 

If in any mahal, as to which a question of right of 
pre-emption has arisen, there be found to exist a wajib- 
ul-arz which contains a mention of pre-emption, appli¬ 
cable to any portion of the mahal by virtue of the rules 
enacted by legislature, a right of pre-emption should be 
deemed to exist throughout the whole mahal and not 
only in that portion which has come from the original 
mahal containing such a record. To confine a right of 
pre-emption to a specified area is contrary to the inten¬ 
tion of legislature as is to be gathered from the pro¬ 
visions of Ss. 11 and 12. S. 11 provides that where any 
propiietary interest in land forming part of any mahal or 
village in which a right of pre-emption is sold a right of 
pre-emption shall accrue. Where therefore proprietary 
interest in land forming part of a mahal is sold the right 
of pre-emption must be deemed to exist in the whole 
mahal by virtue of S. 5. A mahal is a complete fiscal" 
unit and for the purposes of the existence of the right of 
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pre-emption the Act refers to mahals or villages and does 
not refer to portions of mahals or villages. (Sulaiman, 
Ag. C. /., Mukerji atid King , J J.) RlAZUDDIN v. 

Mt. Phula Devi. 1929 A. L. J. 1212 = 

A. I. R. 1929 All. 977 (F.B.). 

--S. 5 —Right of pre-emption recorded in wajib-ul- 

arz—Presumption exists regarding right of pre emption. 

The existence of an entry in the wajib-ul-arz as to the 
existence of a right of pre-emption raises the presumption 
under S. 5 that a right of pre-emption exists and that 
right is to be exercised in accordance with the provisions 
of Ss. 11 and 12 of the Act. ( Sulaiman and Kendall, 

//.) dallu Singh v. Chhakan Singh. 

A. I. R. 1930 All. 446. 

-S. 5 —Record recognizing right of pre-emption — 

Wajib-ul-arz is conclusive evidence of custom of pre¬ 
emption. 

Once plaintiff shows that there was a wajib-ul-arz 
prepared relating to a mahal which contained the record 
recognizing the right of pre-emption, whatever its extent 
and in whatever form expressed, the Court ought to pre¬ 
sume under S. 5 of the Act that there is a custom of pre¬ 
emption. From that moment the entry in the wajib-ul- 
arz ceases to be of any significance. ( Sulaiman and 
Pullan, JJ.) G.ANF.SHI LAL v. CHOB SlNGH. 

118 I. C. 657 = A. I. R. 1929 All. 755. 
-S. 5 — Scope. 

The wajib-ul-arz recited “ up to the present time there 
have been no suits of pre-emption in this village but 
there is a custom of pre-emption in the surrounding 
villages. ” The clause then gave the details of the order 
in which the co-sharers were entitled to pre-empt. 

Held, that the right of pre-emption must be deemed 
to exist within the meaning of S. 5. A. I. R. 1927 All. 
277, Foil. ( Sulaiman and Sen, JJ.) RAM LaKSH- 
MAN JANKI v. RAM GOPAL. 117 I. C. 106 = 

1929 A. L. J. 595. 

-S. 5 —Custom in a mauza applies to all its tolas. 

A custom of pre-emption recorded in the wajib-ul arz 
of a mauza applies to the lands situated in all the tolas 
of the mauza. (Lindsay and Banerji, JJ .) RAM 
RACHHA TEWARI v. GlRJA DAT PANDE. 

107 I. C. 692 = A. I. R. 1928 All. 50. 

-S. 5 —“ By necessary implication ”— Wajib-ul-arz 

— Construction. 

Where a wajib-ul-arz provided : “Up to the present 
time there has been no case of pre-emption in this village, 
but in the surrounding villages there is a custom of pre¬ 
emption by which when one co-sharer wishes to sell his 
land, pre-emption is to be allowed in favour of ... . 
and then followed the scheme of pre-emption. 

Held , that a custom of pre-emption is necessarily 
implied within the meaning of S. 5. ( Lindsay and 
Sulaiman , //.) SHYAM LAL v. DWARKA PRASAD. 

49 All. 139 = 25 A. L. J. 109 = 98 I. C. 816 = 

A. I. R. 1927 All. 277. 

•- S. 5 — Pre-emption. 

Plots in mahal or abadi are not exempt from pre¬ 
emption. ( Lindsay and Kanhaiya Lai, JJ.) BHIKI 
Mal V. DEBI SaH AI. 47 All 923 = 23 A. L. J. 615 = 

6L.R. A. Civ. 487= 89 I. C. 219 = 

A. I. R. 1926 All. 179. 
- S. 5— Wajib-ul-arz and Rubkar must be constru¬ 
ed together. 

A wajib-ul-arz cannot be read detached from a 
rubkar which professes to correct it. The two docu¬ 
ments must be construed together. ( Lindsay and 
Kanhaiya Lai, J J.) KlSHUN AHIR v. SARAN AHIR. 

88 I.C. 433 = 23 A. L. J. 519=6 L. R. A. Civ. 482 = 

A. I. R. 1925 All. 553. 

-S. 6 (a )—Entry in wajib-ul-arz meaning “ at 

transfer of one co-sharer's property, other co-sharers have 
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right of pre-emption according to rights and usages of 
religion ”—Although word " religion ” is ambiguous, 
yet entry could be interpreted as laying down rule of 
pre-emption accord mg to Mahomed an Law and so could 

not be taken out of S. 5 (a). 

There was an entry in the wajib-ul-arz which meant 
that “ at the time of transfer of the property of any 
co-sharer, other co-sharers have a right of pre-emption 
according to the rights and usages of religion.” 

Held , that although the word “ religion ” was 
ambiguous yet the entry could be interpreted as laying 
down a rule of pre-emption according to the Mahomedan 
law and was not possible to be taken out of the language 
of S. 5 ( a ), and must, therefore, be held to be conclusive 
evidence of the right of pre-emption. (Sul aim on and 
Kendall, JJ .) RAMESHAR PRASAD zl GHISIANAN 

PRASAD. 121 I.C. 241 = 1929 A. L. J. 665 = 

51 All. 820 = A. I. R. 1929 All. 531. 

- Ss. 6 and 11 —Sale deed executed in pursuance 

of decree by Court is sale within meaning of S. 11 and 
as exception in S. 6 dees not apply to such sale-deed, 
right of pre-emption can accrue in respect of it. 

The transfer of proprietary interest for consideration 
which is effected by means of a sale-deed executed by 
the Court in pursuance of a decree for a specific perfor- 
ance is a sale within the meaning of S. 11 and as the 
sale is not in execution of a decree but only in pursuance 
of a decree, it does not come within exception contained 
in S. 6 , a right of pre-emption can accrue in respect of it. 
(Sulaiman and Sen, JJ.) SAHU LAL CHAND v. 
L. Ram Chandra. 1161. C. 495 = 51 All. 842= 

1929 A. L. J. 766 = A. I. R. 1929 All. 462. 
-S. 7 — Scope. 

Where a person is not entitled to purchase property 
under Bundelkhand Land Alienation Act he cannot also 
have the right of pre-emption under S. 7, Agra Pre¬ 
emption Act. (Sulaiman, A.C.J. and Pullan , J.) SHRI 
Murat Ram Janki Birajman v Go rev Lal. 

118 I.C. 233 (All.). 

-S. 7 —Bundelkhand Alienation of Land Act (II 

of 1903), Ss. 3 and 16 (a) — Suit for pre-emption — Pre- 
emptor not member of same agricultural tribe as that of 
vendor of property but co-sharer in village — Vendee, 
member of same agricultural tribe as vendor but not co¬ 
sharer in village—The pre-emptor's right of pre-emption 
cannot be accepted and the vendee has legal right to 
property purchased. 

Certain persons claimed a right of pre-emption, of a 
property situated in a District of Bundelkand, which was 
sold on the 22nd December 1923, and the vendor and 
vendees were members of the same agricultural tribe but 
the vendees were not co-sharers in the village at all. The 
pre-emptors, on the other hand, were not members of 
the same agricultural tribe as the vendor, but were 
co-sharers not only in the mahal but in the very khata in 
which the share sold was situated. Before bringing 
their suit for pre-emption the pre-emptors did obtain the 
sanction of the Collector under the Bundelkhand Alien¬ 
ation of Land Act, S. 16 (a) as amended by Act IV of 
1915. The pre-emptors based their claim mainly on the 
custom recorded in the wajib-ul-arz of the village and the 
vendees contested the suit on the ground that the pre- 
emptors had no right to maintain the suit and that they 
had no preferential right as against them. 

Held, that a right of pre-emption is not the same 
thing as a right of purchase. It, therefore, follows that 
the sanction obtained by the pre-emptors to pre-empt the 
property cannot strictly be taken to be a sanction to 
purchase it. Moreover, as the pre-emptors are not of 
such a class as by right to be entitled to purchase the 
property, but they might, if they obtain the sanction of 
the Collector, become so entitled to purchase ; their right 
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is conditional, and >o they are not absolutely entitled to 
purcha>e ; their right is conditional, and so they are not 
“ entitled to purchase ” the property under the Bundel- j 
khand Act within the meaning of S. 7, Agra Pre-emp- j 
tion Act. 

Per Snlaiman. J .—It was obviously intended that in 
areas where the Agra Pre-emption Act applies, there can 
be no right of pre-emption except in accordance with the 
Act. The Pre emption Act undoubtedly applies to 
Bundelkhand, and whatever right the present plaintiffs 
might have had independently of the Act, cannot now' be 
•enforced. They can only succeed if they are entitled 
under the Pre-emption Act to pre-empt. Although the 
Act applies to them, and they would come within the i 
classes of persons mentioned in S. 12, they are debarred 
from taking advantage of these provisions because S. 7 
-expressly prevents the Act from conferring any benefit 
on them. The result is that S. 3 takes away any right 
that they might have had independently of the Act, and i 
S. 7 prevents the conferring on them of any right under 
the Act. Thus they have lost all right of pre-emption. 

(Snlaiman and Ashworth % J J.) PHOOLCHAND v. 

Ram Nath. 107 I. C. 570 = 50 All. 430- 

26 A. L. J. 142 = A. I. R. 1928 All. 186. 

- S. 7— “ Entitled to purchase ,” meaning explained. 

Ashworth , J— The phrase “ entitled to purchase ” as 
•used in S. 7, Agra Pre emption Act, only refers to the 
persons given an unqualified right (i.e., a right indepen¬ 
dent of the Collector’s sanction) by S. 3, Bundelkhand 
Alienation of Land Act. The operation of S. 7, Agra 
Pre-emption Act, cannot have been intended to depend 
upon the Collector’s sanction. {Snlaiman and Ashworth , 

//.) phool Chand v. 1<am Nath. 50 All. 430 = 

107 I.C. 570 = 26 A:L.J. 142 = 
A. I. R. 1928 All. 186 (190). j 

- S. 8 (c )—Omission of recital in sale deed as to 

purpose for \which property is acquired is not fatal — 
This can be pri ved by extrinsic evidence. 

The omission of any recitals as to the purpose for 
-which the property is acquired in the sale deed is not a 
fatal defect. It is open to the vendee to show by other 
•evidence, even though there may not be any such recital, 
what the real purpose of the purchase is though of course 
an omission of such a purpose from the sale deed may 
be a strong piece of evidence against him. (Snlaiman 
and Kendall , //.) SARJU TEWaRI v. SHAH 
MOHAMMAD AMIN. 123 I. C. 753 = 

1930 A. L. J. 648 = A.I.R. 1930 All. 337. 

- S. 8 (c)— Cultivation of sugarcane crop is 

agricultural pursuit distinct from industry of maun- | 
fact tiring sugar. j 

Sugar plantation or the cultivation of sugarcane crop | 
is an agricultural pursuit quite different and distinct 1 
from the industry of manufacturing sugar. The setting 
up of even a model farm, the main object of which 
may be to experiment on the quality of the sugarcane 
produced or to serve as an object lesson to the 
neighbouring cultivating classes would be to biing about 
an improvement in the cultivation of sugarcane, i.c ., a 
promotion of agriculture. That object cannot be 
treated as the purpose of a manufacturing industry 
itself. A. I. R. 1930 All. 77 Foil. (Sulaiman and 
Kendall , //.) SARJU TEWARI v. SHAH MOHAMMAD 
AMIN. 123 1. C. 753 = 1930 A. L. J. 648 = 

A. I. R. 1930 All. 337. 

-S. 8 (c )—Primary and main object of purchase 

of entire land should be manufacturing—Burden of 
proof lies on vendee. . 

A vendee who takes up surplus land, intending to hold 1 
it in reserve for future use when he can afford to extend j 
his factory will not be protected under S. 8 . The pri* ' 
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mary and main object of the purchase of the entire land 
should be the manufacturing purpose and the land so 
purchased should in good faith be substantially utilized 
for that purpose within one year. The burden of show¬ 
ing that the case falls within the exception contained in 
S. 8 undoubtedly lies on the vendee. (Sulaiman and 
Kandaf //.) SARJU TEWARI v. SHAH MOHAMMAD 
AMIN. 1930 A. L. J. 648 = 123 I. C. 753 = 

A. I. R. 1930 All. 337. 
-S. 8 (c )—Purchase of land for solving sugar¬ 
cane crops to be used as raw material for sugar factory 
does not come within the meaning of S. 8 (c). 

Sugarcane plantation is an agricultural pursuit quite 
separate and independent from the industry of manu¬ 
facturing sugar. No doubt it is raw material which is 
required by a sugar factory but production of such raw T 
material is not a purpose of manufacturing industry 
though undoubtedly it is of help. S. 8 ( c ) cannot apply 
to a case where raw material is to be produced by culti¬ 
vation on a large scale in order that it may be utilized 
by the company. ( Sulaiman and Pullan , //.) PUNJAB 

Sugar mills Co., ltd. v. Lachhman Prasad. 

119 I. C. 9 = 1929 A. L. J. 1178 = 51 All. 1046 = 

A. I. R. 1930 All. 77. 

-S. 8 (c )—Express recital of purpose in sale-deed 

is not necessary. 

S. 8 (c) undoubtedly contemplates transfers of im¬ 
movable property of less than Rs. 100 which can be 
purchased without any instrument at all, delivery of 
possession being sufficient, S. 8 (c) would apply where 
the land is not used for the purpose for which it was 
ostensibly purchased. As there might be no document 
in such a case the recital in deed of sale cannot be an 
indispensable requisite. (Sulaiman and Pullan , //.) 

Punjab Sugar Mills Co., Ltd v. lachhman Pra¬ 
sad. 1929 A. L. J. 1178 = 119 I. C. 9 = 

A. I. R. 1930 All. 77 = 51 All. 1046. 

- S. 9— U. P. Land Revenue Act , S. 106— Scope. 

A division of a village into six complete pattis and 
one joint palti is not a perfect partition, and there being 
only one mahal an ex-proprietary tenant in any patti can 
resist a pre-emption against him. (Sulaiman and Ken- 
dalf //.) NASRAT ALI V. RUDRA NATH. 

1929 A. L. J. 685 = 116 I. C. 443 = 

A I. R. 1929 All. 448. 

-Ss. 10 and 11 —No right of pre-emption exists 

where vendee is on same footing as pre-emptor. 

When a vendee is on the same footing as the pre- 
emptor, there is no right of pre-emption at all and the 
property cannot be divided between them. A.I.R. 1926 
All. 216 and A. I. R. 1925 All. 747; S. A. 586 of 1925, 

Ref. (Sulaiman and Banerji, J J.) ASHRAF BlBI v. 

Mohammad Abdul Raoof. 50 All. 404 = 

108 I. C. 113 = 26 A. L. J. 180 = 

A. I. R. 1928 All. 180. 

-S. 10 —Right of pre emption exists only in res¬ 
pect of sale or foreclosure —Transfer effected under the 
sanction of a decree of a Court is not sale. 

Under the Agra Pre emption Act, a right of pre¬ 
emption can only be claimed in respect of sale or fore¬ 
closure and a transfer under the sanction of a decree, 
though the decree may be passed on compromise cannot, 
for purposes of pre emption, be treated as a sale. 1 A.L. 
J. 247 and 25 All. 334, Foil. (Lindsay and Banerji > 
//.) Paras Ram v. Neksai. 50 All. 454 = 

107 I. C. 682= 26 A. L. J. 214 = 
A. I. R. 1928 All. 67 ( 68 ). 

- S. 11 — Scope. 

Before a suit for pre-emption can be maintained, it is 
necessary to find that the interest transferred is not only 
a proprietary interest but also that of a co-sharer or a 
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petty proprietor. ( Sulaiman and Pullan, JJ.) SAKINA 1 

Begam v. harnam Singh. 51 All. 971= ! 

118 I. C. 667 = 1929 A. L J. 1166= j 

A. I. R. 1929 All. 618. | 

-S. 11 — Sale-deed executed in pursuance of decree j 

by Court is sale within meaning of S. 11 and as excep¬ 
tion in S. 6 does not apply to such sale-deed , right of 
pre-emption can accrue in respect of it—Agra Pre-emp¬ 
tion Act , Y. 6. 

The transfer of proprietary interest for consideration 
which is effected by means of a sale-deed executed by 
the Court in pursuance of a decree for a specific perfor¬ 
mance is a sale within the meaning of S. 11 and as the 
sale is not in execution of a decree but only in pursuance 
of a decree, it does not come within exception contained 
in S. 6, a right of pre-emption can accrue in respect of 
it. {Sulaiman and Sen, J J.) SAHU LaL C'HAND j 1 . 
L. RAMCHANDRA. 51 All. 842=1929 A. L. J. 766 = 

116 I. C. 495 = A. I. R. 1929 All. 462. 

-Ss. 11 and 12 —Isolated plot. 

An isolated plot of land is pre-emptable. {Sulaiman 
.and Kendall , JJ.) JAMNA PRASAD v. MD. ZAHIR j 
UD-DIN. 51 All. 658 = 116 I. C. 874 = 

1929 A. L. J. 398 = A. I. R. 1929 All. 366. 

- S. 12 —Petty proprietor has preference ewer co- 1 

sharers if he is coparcener in the very interest sold. j 
Under S. 12 a petty proprietor has preference over co- ; 
sharers if he is a co-parcener in the proprietary interest 
sold. But he must be a co-parcener in the very interest i 
which has been sold and not merely a petty proprietor 
of any other land. {Sulaiman and Pull an, JJ.) 

Ganeshi Lal v. Chob Singh. 118 1. C. 657 = 

A. I. R. 1929 All. 755. 

- Ss. 12 and 5 —Right of pre-emption recorded in 

wajib-ul-arz must be deemed to exist — Who arc entitled 
.to that right is to be determined according to S. 12 and 
not wajib-ul-arz. j 

Although when a right of pre-emption is recorded in a 
wajib-ul-arz of the mahal, it must be deemed to exist j 
under S. 5, still the question as to what persons are enti- , 
tied to exercise this right is to be determined by refer- ; 
emce to S. 12 and not to the recitals in the wajib-ul-arz. 
{Sulaiman and Kendall , JJ.) LaLTA PRASAD v. 

Chunni Singh. 51 All. 594 = 115 I.c. 800 = 

1929 A. L. J. 429 = A. I. R. 1929 All. 385. 

- S. 12, CIS. 1, 2 and 3 — Sale-deed executed on 

23rd June 1922— Act has no application. 

The Act came into force on the 17th February, 1923. 

S. 12, Cls. 1, 2 and 3, have, therefore, no application to 
a sale-deed executed on 23rd June 1922. A. I. R. 1925 
All. 542, Foil. {Sulaiman and Banerji, JJ.) UMRAO 
Singh v. Mt. Mohan Kunwar. 25 A. L. J. 1095 = 

106 I. C. 372 = A. I. R. 1927 All. 699. 

- S. 12 (1) —Petty proprietary interest. 

So long as a plot forming part of the patti has not 
been excluded from the patti, a co-sharer can enforce 
his right of pre-emption, even though it has become a 
petty proprietary interest. {Lindsay and Sulaiman , 

jj.) yasrab Bans v. Zahur Husain. 

25 A. Xi. J. 487 = 100 I. C. 704 = 

A. I. R. 1927 All. 320. 

- S. 12 (1) —Person owning separate plot of land 

has no right of pre-emption. 

Where a person who owns specific plots of lands 
separate from those owned by the vendor is not co¬ 
parcener in the interest sold and has therefore no right 
•of pre-emption. {Sulaiman and Kendall , JJ.) MUSH- 
TAQ ALI BEG v. JWALA Shankar Sahai. 

1930 A. L. J. 345 = A. I. R. 1930 All. 372. 1 
-S. 12 (l)-^‘ ‘ Coparceners in that interest ” means 

-sco-parceners in interest sold. 

D. D.—VOL. I.—9 
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Under Cl. 1, S. 12 by the phrase “ where the interest 
is petty proprietary interest, co-parceners in that interest,” 
obviously co-parceners in the interest sold are meant and 
not similar petty proprietors. A. I. R. 1929 All. 755, 
Rel. on. {Sulaiman and Kendall , JJ.) MUSHTAQ 

Ali Beg v. Jwala Shankar Sahai. 

1930 A. L. J- 345 = A. I. R. 1930 All. 372. 

- S. 12 (1) —Record of custom of pre-emption in 

wajib-ul-arz— Pre emption can be exercised as to petty 
proprietary interest. 

If there is a record of custom in the wajib-ul-arz 
providing for pre-emption, whatever the extent of cus¬ 
tom may be and in whatever way it may be expressed 
there is a right of pre-emption under the Act which can 
be exercised in respect of a petty proprietary interest. 
{Lindsay and Sulaiman , JJ.) YaSRAB BANS v. 

Zahur Husain. 25 A. L. J. 487=1001. C. 704 = 

A. I. R. 1927 All. 320. 

- S. 12 (1)— Sub-S. (1) contemplates successive 

exercise of right of pre-emption—If no claim is made 
by persons of one class , persons falling under the next 
class can lay claim. 

A scheme of pre-emption laid down in S. 12, sub- 
S. ( 1 ) contemplates the successive exercise of rights of 
pre-emption so that where no claim cf pre-emption is 
brought by anyone who falls within Class I a right to 
enforce pre-emption can be enforced successively by 
those persons who fall within the following classes. 
{Lindsay and Sulaiman, J J.) LaCHMAN PRASAD v. 
Faizul Hasan. 49 All. 141 = 25 A. L. J. 134 = 

98 I. C. 858 = A. I. R. 1927 All. 273. 
- S. 12 (2) — Scope. 

Khata khewat is the smaller sub-division of the mahal 
within the meaning of S. 12 (2). {Sulaiman and 
Kendall , JJ.) MURLI TEWARI v. MOHAMMAD IDRIS 

1930 A. L. J. 792 = 122 I. C. 595 = 

A. I. R. 1930 All. 312. 

-S. 12 (3) —Intended vendee is included in 

“ person claiming pre-emption .” 

The clause “ more persons than one of the same class 
claiming pre-emption ” covers a vendee or proposed 
vendee, or contemplated vendee or intended vendee. 
The ordinary meaning of “ to pre-empt ” is to purchase 
in preference to others, that is to say, even, the whole 
world, and pre-emption is the effect of the purchase. 
The vendee, if he is successful in the end over other 
competitors, dees in fact pre empt and is therefore pro¬ 
perly spoken of as a person claiming pre-emption. 
A. I. R. 1925 All. 747, Foil. {Walsh andKanhaiya Lal 
jj.) Jagrup Singh v inprasan Singh. 

48 All. 347 = 24 A. L. J. 325 = 92 I. C. 1 = 

A. I. R. 1926 All. 216. 

- S. 12 (3)— Vendee resisting claim for pre-emp¬ 
tion as having better or equal right with plaintiff— 
S. 12 (3) applies. 

A vendee who is resisting a claim for pre-emption on 
the ground that he has as good a right as, or a better 
right of pre-emption than, that of the plaintiff is claim¬ 
ing pre-emptionjvithin S. 12 (3). A. I. R. 1925 All. 542 
and A.I.R. 1925 All. 747, Foil. {Lindsay and Sulaiman 

jj.) Ram Bharos v. Sumeshar Pandey. 

C ^ /o\ „ 981. c. 1061. 

-S. 12 (3) — Pre-emptor claiming preferential 

right over vendee by virtue of relationship with vend a — 
S. 12 (3) applies—Degrees of relationship are to be 
counted from common ancestor. 

S. 12 (3) applies to a case where the pre-emptor 
claims a preferential right over the vendee by virtue of 
the relationship with the vendor and is not confined to 
cases where there are rival suits brought by various pre- 
emptors. The pre-emptor is, therefore, entitled to claim 
1 preference if he is related to the vendor and not removed 
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from the common ancestor by more than four degrees. 

A I. R. 1925 All. 747, foil. The four degrees are to be 
counted from the common ancestor and not from the 
vendor and in counting those degrees the common ances¬ 
tor has to be included. A. I. K. 1927 All. 434, Foil. 
{[,i mi say and Sulaiman , J J) SYED MAHOMED v- 
JA 1 TUL Bibi. 101 I. C. 499-A. I. R. 1927 All. 739. 

-S. 12 (3)— Measure of four degrees is not to be 

app ! icd between pre-emptor and vendor but from the 
common ancestor—Ancestor himself should be counted as 
first degree. 

The measure of four degrees under S. 12 cannot be 
applied to any relationship existing between the pre- 
emptor and the vendor. Any person who wishes to 
establish a right of preference under sub-S. (3), must 
show that he is not further removed than four degrees 
from the common ancestor and in counting the degrees 
it is necessary that the common ancestor himself should 
be counted as the first degree. ( Lindsay and Sulaiman , 
//) JADUNANDAN kAI v. BINDESHRI RAI. 

49 All. 655-25 A. L J. 471 = 1011. C. 497 = 

A. I. R. 1927 All. 434. 

-S. 12 (3) —Suit for pre-emption—Defendant 

pleading equal right of pre-emption as plaintiff claims 
pre-emption under S. 12 (3). 

A defendant who is resisting a suit for pre-emption on 
the ground that he has as good a right of pre-emption 
as the plaintiff is “ claiming pre-emption ” within the 
meaning of sub-S. (3) of S. 12. A. I. R. 1925 All. 747, 
Foil. ( Lindsay and Sulaiman, J J.) I.ACHMAN PRASAD 

v. FAIZUL Hasan. 49 All. 141 = 25 A. L. J. 134= | 

98 I. C. 858 = A. I. R. 1927 All. 273. 1 

-S. 12(3 )—Vendor—Hindu widow—Pre-emptor 

claiming preference by relationship must not only shmu 
that he is related to vendor but also that they have 
common ancestor. 

When property in the hands of a Hindu widow is 
sold by her and both the pre-emptors are co-sharers, one 
cannot 1>e preferred to the other because he is related to 
the husband of the widow, for the pre-emptor, claiming . 
preference by relationship with the vendor, must not 
only show that he is related to the vendor but must also 
show that they are descended from a common ancestor. 

A.I.R. 1926 All. 216, Ref. S. A. No. 1632 of 1924. Foil. 

(Sulaiman and Kendall , JJ.) MANJI v. RHAGOLE. 

51 All. 872 = 1929 A. L. J. 854 = 121 I. C. 224 = 

A. I R. 1929 All. 419. 

■-S. 12(3) —Bahri is sub division of mahal. 

Bahri is a sub-division of the mahal very much like a 
thok, which is found in eastern districts of U. P. 
{Sulaiman and Kendal l, //.) BaCHCHI LAI. v. DEBI 

DIN. 51 All. 629=1191. c. 503= ' 

1929 A. L. J. 430 = A. I R. 1929 All. 300. 

-S- 12 (3)—“ The common ancestor ” explained. 

The meaning of the words “ the common ancestor ” 
must be that common ancestor who is the nearest. F. A. 
358 of 1924, Rel. on. ( Sulaiman and Batterji, J J.) 
Ashraf Bibi v. Mohammed Abdul Raoof. 

50 All. 404 = 108 I. C. 113 = 26 A. L. J. 180 = 

A. I. R. 1928 All. 180. j 
• -Ss. 13 and 20— One pre-emptor getting decree 
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cover the ca»e of a pre-emptor obtaining a decree for 
pre-emption and thus getting the property from the pur¬ 
chaser. {Sulaiman and banerji, JJ.) KUNDAN LaL v. 

Amar Singh. 25 A. L. J. 739 = 103 I. C. 123 = 

A. I. R. 1927 All. 664. 

—-S. 13 — Scope — Joint decree—Payment made by 

some of several decree-holders—Adjustment of rights. 

S. 13 clearly lays down that persons equally entitled 
to pre-emption must pay an equal share of consideration. 
Therefore in order to determine in what proportion the 
joint plaintiffs a re to share the property the circum¬ 
stances under which the payment was made must in each 
case be enquired into. {Sulaiman and Boys, J J .) 
Anrup Misir v. Ram Harakh. 51 All. 998= 

1929 A. L. J. 1049 = A. I. R. 1929 All. 953. 

--S. 13 —“ Persons claiming ” explained. 

The expression “persons claiming’’ under S. 13 do not 
include vendees. {Sulaiman and Banerji , //.) 

ashraf Bibi v. Mohammad Abdul Raoof. 

50 All. 404 = 108 I. C. 113 = 26 A. L. J. 180 = 

A. I. R. 1928 All 180. . 

-S. 14 —Evidence Act, S. 115— Co-sharer intend¬ 
ing to sell his share—Other co-sharer refusing to pur¬ 
chase for want of money but not sherwing intention to 
\ reserve his right to pre-empt—Vendee induced to pur¬ 
chase — Co-sharer's refusal to purchase amounted to 
absolute refusal and he was estopped from claiming pre¬ 
emption, although no notice was given as required by 

S. 14. 

Ss. 14 and 15 are not exhaustive ; what they mean is 
that if a notice as prescribed in S. 14 has been given, a 
mere failure to reply would extinguish the right. But it 
does not follow that if no such notice has been given,, 
there can never be a case in which there may be a simi¬ 
lar estoppel. A co-sharer intended to sell his share 
Other co-sharer refused to purchase the share, on the 
ground that he had no money to make the purchase, but 
without showing his intention to reserve his right to pre¬ 
empt subsequently, and thereby induced the vendee to 
purchase the share on the belief that this other co-sharer 
had waived his right to pre-empt. In a suit for pre¬ 
emption by the other co-sharer. 

Held , that there was absolute refusal to purchase the 
share and he would now be estopped from going behind 
his refusal and claiming a right to pre-empt although no 
notice was given under S. 14, Agra Pre-emption Act. 

6 All. 463 ; 27 All. 670 ; and 5 A. L. J. 331, not Appr.; 
39 All. 127; 15 A. L. J. 315; 40 All. 690, Dist.; A. I. R. 
1926 All. 467, Rel. on. {Sulaiman and Kendall, 
//.) Rameshar Prasad Lal v. Ghisiawan Pra¬ 
sad. 51 A1.820 = 1211. C. 241 = 

1929 A. L. J. 665 = A. I. R. 1929 All. 531. 

- S. 14 —Notice to person having pre-emptive right 

is not obligatory—Refusal to purchase on being infor¬ 
med of sale bars pre-emption suit. 

S. 14 does not make it obligatory on the vendor to 
give a notice to a person who has a right of pre-emption. 
The vendor may, by word of mouth, or in any other way, 
inform a person having a right of pre-emption of his 
intention to sell. If the person to whom that communi¬ 
cation is made states there and then that he refuses to 


for pre-emption and getting property under it—Other purchase the property, then he is disqualified from main 
persons equally entitled to pre-empt suing him for a taining a suit for pre-emption. {Lindsay and Kanhaiya 
share within limitation are entitled to a share. Lal, J J.) (JON MAHOMED V. MT. BlNT ZOHRA. 

When two or more persons claiming pre-emption are 87 I- C. 414 = 6 L. R. A (Civ.) 300 = 

equally entitled, the property shall be equally divided A. I. R. 1925 All. 645. 

between them, each paying an equal share of the con- -Ss. 14 and 15— Notice under S . 14 not issued — 

sideration for the transfer. It matters little who comes Pre-emptor taking active part in sale—Estoppel arises 
to Court first, provided that they all come within the against him. 

period of limitation. The expression “where the pur- S. 14 is only permissive which gives a co-sharer a 
chaser has transferred the property in dispute to a person power to give notice by registered post. In case such a 
having a right of pre-emption, etc.,” in S. 20 cannot notice is issued the right of such other co-sharers is 
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extinguished. But Ss. 14 and 15 do not quite mean that 
in no other case can a co-sharer be estopped from claim¬ 
ing his right of pre-emption. If by his conduct, e.g., by 
taking active part in the sale he has led the vendee to 
believe that he has waived his right of pre-emption, then 
the estoppel would remain against him, even though 
under the circumstances it was not thought at all neces¬ 
sary to issue a notice to him. {Sulaiman and Bauer ji , 

//.) Ranjit Singh v. bhagnvati Singh. 

48 All. 491 =24 A. L. J. 581 = 
94 I. C. 397 = A. I. R. 1926 All. 467. 

-Ss. 14 and 15 —Mere posting notice is not suffi¬ 
cient—It must be sen>ed. 

Although the word “ issue ” in S. 15 is ambiguous, 
mere posting of a notice is not sufficient, but there must 
be actual service of notice on the persons having right 
of pre-emption. ( Sul ai man and Pull an , //.) SURAJ- 

MAL v. Shankar. . 51 All. 885 = 1929 A.L.J. 936 = 

117 1.0. 347= A. I. R. 1929 All. 600. 

-S. 16 —Property sold in several items to different 

vendees by one document — Pre-emptor can pre-empt one 
item . 

Where there was only one document executed and 
different items of properties were sold to different 
persons, 

Held , there were xeally different contracts, although 
they were all evidenced by one document and ic was 
open to the. pre-emptor to object to one vendee and not 
the others. 40 I. C. 40, Dist. ( Sulaiman and Maker ji , 
//.) Chunni Singh v. Laksh Pat Singh. 

48 All. 489 = 24 A. L. J. 534 = 94 I. C. 320 = 

A. I. R. 1926 All. 468. 

% 

-S. 16 —Scope of — Pre-empti(m partly under the 

Act and partly Mahomedan law — Pre-emption under 
Mahomedan law failing— Claim under the Act also 
fails . 

Where the property sold by the vendor consisted of a 
zamindari share as well as a one-third share in a house 
and a sugarcane pressing mill and the plaintiff sued to 
pre-empt the zamindari under the provisions of the Agra 
Pre-emption Act, and the share in the house and the 
mill on the basis of the Mahomedan law but he was dis¬ 
qualified under Mahomedan law to claim pre-emption 
necessary demands not having been made. 

Held , his claim based on the provisions of the Act 
must also fail on the ground of partial pre-emption. 
11 All. 108 ; 21 All. 119 ; 12 A. L. J. 88 and A. I. R. 
1921 All. 201 Foil. {Sulaiman and Iqbal Ahmad, JJ.) 
Abdul Khan v. Shakira Bibi. 50 All. 348 = 

108 I. C. 573 = 25 A. L. J. 1061 = 

A. I. R. 1928 All. 124. 

-S. 16 — Scope-Entire property must be pre¬ 
empted. 

The language of S. 16 does not do away with the 
former interpretation of the law; a pre-emptor must pie- 
empt the entire property sold whether he has a right of 
pre-emption on the basis of a custom or the Mahomedan 
law. {Sulaiman and Iqbal Ahmad, JJ.) ABDUL 
Khan v. Shakira Bibi. 50 All. 348 = 1081.C. 573 = 

25 A. L. J, 1061 = A. I. R. 1928 All. 124. 
~-S. 17 — Scope. 

When the Court comes to the conclusion that the 
amount entered in the sale-deed is grossly excessive and 
it is convinced that the whole of that amount could not 
have been paid to the vendor and there is no other 
material on the record to come to a definite finding as 
regards the actual price of it, it is entitled to proceed to 
find the market value of the property under S. 17 of 
the Act. ( Sulaiman and Pullan, JJ.) SURAJMAL v. 
SHA NKAR. 1171. C. 347 = 1929 A. L. J. 936 = 

51 All. 885=A. I. R. 1929 All. 600. 


-S. 17 (1)— Word “finds" interpreted. 

The word “finds” as used in sub-S (1) does not mean 
that the Court must come to a definite conclusion that 
the ostensible price was not the actual price, but the 
meaning is that some evidence must be given by the 
plaintiff-pre-emptor in order to raise a presumption that 
the ostensible price was not the price actually paid. A 
presumption of this kind having been raised in favour of 
the plaintiff, the burden of proof then shifts to the 
vendee and he has to satisfy the Court that the price 
shown in the deed was the price actually paid by him. 
In such cases the fact that it is difficult for the pre- 
emptor to rebut evidence given by the purchaser, must 
not be treated as sufficient reason for holding that as 
a matter of fact the price set out in the sale-deed 
is not fictitious. If the purchaser fails to satisfy the 
Court, then all the Court can do is to enter into the 
evidence regarding the market-value of the property and 
pass a decree for pre-emption on payment of the market 
value so found. {Lindsay and Sulaiman, J J.) ABDUL 
GHAFUR v. KAMALUDDIN. 49 All. 689 = 

25 A. L. J. 441= 102 I. C. 155= 

A. I. R. 1927 All. 441. 

- S. 18 — NoJi-compliance with S. 18 is mere 

irregula7ity and does ?iot amount to watit of jurisdic¬ 
tion. 

A non-compliance with the provisions of S. 18 would 
be a mere irregularity, and would in no sense amount to 
a want of jurisdiction and therefore though a decree of 
the trial Court is irregular and illegal, inasmuch as it did 
not comply with the provisions of S. 18, that fact alone 
would not entitle the appellants to ignore the decree and 
treat it as a nullity, or resist its execution. {Sulaiman 
and Banerjee, J J I) RAM SUGHAR v. DHARAM RAJ. 
24 A. I*. J. 602 = 95 I. C. 959=A.I.R. 1926 All. 556. 

-S. 19 —Property re transferred to vendor during 

suit—Right to pre-empt does not cease. 

The right to pre-emption does not cease to exist 
merely because while the suit is pending the vendee has 
made a re-transfer to the vendor. {Lindsay ajid 
Kanhaiya Lai. JJ.) BHIKI Mal v. Debi SAHAI. 

47 All. 923 = 23 A. L. J. 615 = 6L.R.A. (Civ.) 487 = 

89 I. C. 219 = A. I. R. 1926 All. 179. 

- S. 19 —Defendants acquiring a share in mahal 

by gift pending suit—Suit must be dismissed. 

When during tjie pendency of a suit for pre-emption 
the defendants have acquired a share in the mahal by 
deed of gift and theiefore get an equal right with 
the plaintiffs, plaintiffs* suit must be dismissed. 
A. I. R. 1926 All. 661, Foil. {Liiidsay and Sulaiman, 
JJ.) RAM KHELANAN v. Banke Bihari. 

49 All. 268 = 25 A. L. J. 147 = 103 I. C. 367 = 

A. I. R. 1927 All. 517. 

-Ss. 19 and 20 — Plaintiff's right to pre-empt 

must subsist up to date of decree. 

By Ss. 19 and 20 the law as interpreted just before 
the Act wfcs never intended to be altered. The plaintiff 
must have a subsisting right of pre-emption not only on 
the date of the sale and the date of the suit, but also at 
the time of the decree. If prior to the passing of the 
decree, the defendant acquires an interest by way of 
gift, which puts him on an equal footing with the plain¬ 
tiff, the suit cannot be decreed. 42 All. 268, Foil. 
{Sulaiman a?id Banerjee, JJ.) Mt. QUDRAT-UN- 

Nissa Bibi v. Abdul Rashid. 48 All. 616= 

24 A. L. J. 773 = 96 I. C. 549 = 

_ A A. I. R. 1926 All. 661. 

“-Ss. 19 and 20 —Vendee becoming co-sharer before 

decree is passed—Plaintiff loses his right. 

When the vendee acquires his share before the passing 
of the decree so as to become a co-sharer on the same 
footing as the plaintiff, the plaintiff loses his right 
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un(ler S. l‘». A. I. R. 1926 All- 749, Foil. In such 
anse plaintiff was awarded his costs. {Lindsay and 

, MATK-. E 101^. ^ 

__ 3 g 19 and 20 — Suit for pre-emption — Plaintiff's 

A aim is defeated by the defendant-vendee becoming co- 
si: ver after institution of suit but before decree. 

j n a p,e emption suit the plaintiff must have a sub¬ 
sistin'’ right to be substituted in the place of the 
transferee at the time of the decree before he can 
succeed, and therefore a defendant-vendee can defeat 
the claim tor pre-emption on the strength of his having 
become a co-sharer after the institution of the suit 
and before decree. A. I. R. 1926 All. 661 and 749; 
\ I.R. 1927 All- 517, Foil. (Snlaiman and Bauerjee, 
7/\ naksingh Das v. B. Shakambari Das. 

JJ ' 103 1 C. 376= A. I. R. 1927 All. 697. 

_S s . 19 and 20 —Vendee must have an indefeasible 

interest. 

The Act contemplates that a vendee cannot acquire 
the status of a co-sharer unless the interest he acquires 
before the date of the decree is “ indefeasible. ” 
Indefeasible interest in S. 20 does not mean interest 
which cannot be defeated by a suit for pre-emption. 
( f mduiv and Sti/ai man, JJ.) I)EO NARAIN SlNGH 
AJODHIYA PRASAD. 49 All. 696 = 

25 A L. J 603 = 102 I. C. 120--= A.I.R. 1927 All. 575. 

__ __3 _ Pre-emption suit— Ex parte decree passed 

—Vendee getting suit restored and then acquiring 

interest in property cannot defeat suit. 

A vendee against whom an ex parte pre-emption decree 
is passed, cannot, by having the suit restored and then 
acquiring an interest in the property equal to that of the 
plaintiff, defeat the plaintiff’s suit for pre-emption. 
A I. R. 1929 All. 53 (F.B.), Dist. ( Snlaiman and Sen, 
j r) gurdial Singh arjun Singh. 

51 All 882 = 1929 A. L. J. 861 = 118 I. C. 527 = 

A. I. R. 1929 All. 551 (2). 
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share of the mahal before decree. A. I. R. 1926 All. 
749. Ref. {Boys. Kendall and King, JJ., afterwards 
Makerji and Sen, JJi) RAM SARAN DAS v» BHAGW AT 

Prasad. 51 All. 411 = 113 I. C. 442 = 

1929 A. L. J. 290 = A. I. R. 1929 All. 53 (P. B-). 

- Ss. 19 and 20 —Even under S. 19 vendee must 

acquire indefeasible title — Ss. 19 and 20 should be con¬ 
sistently interpreted. 

Sections 19 and 20 have to be interpreted so as to 
be consistent with each other. Even under S. 19 a 
vendee, in order to defeat the pre-emptor’s claim, must 
possess an indefeasible title to the property acquired by 
him subsequently to the purchase, the subject-matter of 
pre emption. A I. R. 1927 All. 575, Foil.; A. I. R. 1929 
All. 53 (F. B.), Expl. and Dist.; A. I. R. 1929 All. 703, 
Appr. (Snlaiman and Makerji, JJ.) ICUNDAN GlR 
V. JASWANT SlNGH. 

1929 A. L. J. 1270 = A. I. R. 1929 All. 765. 

-S. 19— Purchaser obtaining gift from Hindu 

father during pendency of pre-emption suit and becoming 
co-sharer—Gift did not create indefeasible interest and 
so pre-emption suit could not be defeated . 

By virtue of the provision of S. 19 a purchaser who 
has become a co-sharer by virtue of a gift taken during 
the pendency of the suit can successfully resist the 
plaintiff’s claim for pre-emption but such purchaser must 
show that he has acquired an indefeasible interest by 
means of the gift. If the gift is one made by the 
father of a joint Hindu family to which the purchaser is 
a stranger, the gift being invalid under Hindu L aw * does 
not create an indefeasible interest and so the plaintiff’s 
claim for pre-emption cannot be defeated by such a gift. 

A. I. R. 1929 All. 53 (F. B.); A. I. R. 1927 All. 575, 
Rel. on. (Snlaiman and Pullan, JJ .) GOVIND SlNGH 
v. MANGLU. 51 All. 990 = 1929 A. L. J. 1111 = 

A. I. R. 1929 All. 703. 

- S. 19 — Pre-emptor having preferential right at 

sale—All pre-emptors equally entitled on date of decree 


._ 3 S 19 and 20— Defendant, a non-co-sharer in , 

mahal purchasing zamindari house—Plaintiff a co- 
sharer suing for pre-emption—Defendant obtaining gift 
of share after institution of suit but before decree— 
Under S 20 the acquisition must be made before suit — 1 
But under S. 19 plaintiff's claim would be defeated 
although gift is obtained afhr suit because he has no 
“ subsisting right ” at the time of decree. 

Where purchaser acquires interest in the mahal after 
the institution of suit for pre-emption by co-sharer but 
before decree is passed he can under S. 19 defeat pre- 
emptor’s suit by means of such acquisition. Defendant 
purchased a zamindari house at a time when he was not 
a co-sharer. Plaintiff who was a co sharer, brought a j 
suit for pre-emption. After the institution of the suit 
but prior to the passing of the decree the defendant 

obtained a gift of a share in the mahal. 

Held, that S. 20 as it is worded would only entitle 
the defendant to rely on an acquisition matfe prior to 
the date of suit, because the words “ no suit for pre¬ 
emption shall lie ” are sufficient and clear indication that 
judgment upon the rights of the parties must be passed , 
on the basis of the facts existing at the date of the suit. 
The marginal note of the section also clearly indicates ; 
that the acquisition must have been made “ prior to 
suit”. S. 20 would not, therefore, help the defendant. 
(A.I-R- 1926 All. 661, not Appr.) But he would defeat 
plaintiff’s claim under S. 19 because the words “ subsist- j 
ing right of pre emption ” in S. 19 must be understood ( 
in the same sense in which they were understood before 
the passing of the Act of 1922. The plaintiff had no 
“subsisting right ” at the date of the decree. Hence 
plaintiff will not succeed in his suit because his right for 
pre-emption was defeated by the defendant’s gift of a 


—Property must be divided equally. 

In pre emption suits the crucial date is the date of the 
decree of the first Court and so if on that date 
all the rival pre emptors are equally entitled to pre¬ 
empt there cannot be any preference inter se and the 
property must l>e divided equally among them although 
one of them had preferential rights at the date of sale. 
A. I. R. 1923 All. 53, Ref. (Snlaiman and Pullati, 
j j.) Ram Raj Tewari v. Sheoraj Saithnvar. 

51 All. 968 = 1929 A. L. J. 1109 = 119 I. C. 850 = 

A. I. R. 1929 All. 663. 

- S. 20 - Gift of joint family property by maita 

g:r to vendee subsequent to institution of pre-emption 
suit—Vendee does not get indefeasible title. 

Where after institution of a pre-emption suit in respect 
of property sold, the vendor, the manager of a Hindu 
joint family property, makes a gift of the property in 
favour of the vendee, the vendee does not acquire an 
indefeasible title to it so as to defeat the claim of the 
pre-emptor. A. I. R. 1929 All. 703 and A. I. R. 1929 
All. 765, Foil. (Snlaiman and Kendall, J /.) G.AYA 
PRASAD 7K JASWANT RAI. A. I. R. 1930 All. 550. 
- S. 20— Indefeasible interest. 

The expression “indefeasible interest” in S. 20 refers 
to full proprietary title which is not liable to be defeated 
and the word interest cannot include an interest less than 
a proprietary interest. (Snlaiman and Kendall, JJ .) 

Bachchi Lai.7\ Debi Din. 51 All. 629 = 

1929 A.L.J. 430 = 119 1.0. 503 = A.I.R. 1929 All 300. 
- Ss.20 and 19 —“ Indefeasible ” meaning explained. 

Although the word “ indefeasible” cannot be taken in 
its widest sense so as to include transactions which have 
a possibility of being challenged, for instance on ground 
of undue influence, coercion, fraud, etc. it undoubtedly 
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means that on the obvious facts the transaction must , 
confer a valid title on the transferee. ( Sulaiman and 

Pull an y JJ.) Govind Singh v. Manglu. 

51 All. 990 = 1929 A. L. J. 1111 = 
1221. C. 657 = A. I. R. 1929 All. 703. 

- S. 20 —If gift of property in dispute to vendees 

is liable to be defeated they do not get indefeasible right. 

Every gift by a widow is not necessarily defea^ble. 
If it is for the spiritual benefit of the soul of her deceas- 1 
ed husband and is allowable under Hindu Law, it may 
be good and binding on the reversioners and may 
therefore be indefeasible. If the gift of property in 
dispute to vendees is liable to be defeated, the vendees 
do not acquire an indefeasible right. A.I.R. 1926 All. 
680, Expl. ; A. I. R. 1927 All. 575 Ref. (Sulaiman 
and Pul lan, J J.) GADHU SlNGH v . BANSGOPAL. 

1930 A. L. J. 399 -122 I. C. 747 = 

A. I. R. 1929 All. 859. 

- S. 21 —Person having a right of pre-emption 

suing jointly with one having no right at date of sale — 
Latter acquiring right before institution of the suit — 
Suit is within the mischief of S. 21. 

The right of pre-emption which is sought to be en¬ 
forced by suit must be a right which was in existence 
at the date when the sale sought to be pre-empted was 
made ; and therefore, where a person entitled to pre¬ 
emption sues jointly with another person having no such 
right at the date of the sale, the stiit is within the 
mischief of S. 21, even though the latter acquires a right 
of pre-emption before the institution of the suit. ( Lind¬ 
say and Sulaiman, JJ .) RAZA HASAN v. MAHO- 
MED YaSIN. 98 I. C. 817 = 25 A. L. J. 87 = 

A. I. R. 1927 All. 155. 

- S. 21 —Persons once having right to pre-empt 

but losing it under equity are not “persons not having 
such a right". 

S. 21 was not intended to alter the previous law. 
Under S. 21 a person having a right of pre-emption 
sues jointly with persons who possessed the right of 
pre-emption but who are disqualified in equity from 
claiming it, cannot be said to sue jointly “with persons 
not having such a right.” ( Sulaiman and Boys, //.) 
LAL Behari MISRA v. Equeen Ml). HOJJAM. 

97 I. C. 340 = A. I. R. 1926 All. 722 (2). 
-S. 22— Right of purchaser. 

Where a purchaser has a defined interest in the sale- 
deed, he cannot be said to have acquired the property 
jointly with others, though by the same deed several 
other properties are conveyed to other persons also. 
(,Sulaiman and Mukerji, JJ.) CHUNNI SlNGH v. 
Lakshpat Singh. 48 All. 489= 24 A. L. J. 534 = 

94 I. C. 320 = A. I. R. 1926 All. 468. 

-S. 22 — Co-sharer does not irrei'ocably lose his 

right to resist claim for pre-emption simply because 
stranger is joined with him in purchase. 

A co-sharer does not irrevocably lose his right to resist 
a claim for pre-emption simply for the reason that a 
stranger is joined with him in the purchase. 

There was a sale in favour of a co-sharer and a 
stranger. The stranger transferred his interest in the 
purchased property to the co-sharer who had purchased 
the other part. A suit for pre-emption was subsequently 
brought against the co-sharer and the stranger. 

Held , that the co-sharer had not irrevocably lost his 
claim to resist the suit and having become entitled to the 
whole property before the suit there could be no right of 
pre-emption against him. ( Sulaiman, Ag. C. J. and 
Banerji , /.) BADRI PANDEY v. PURSOTAM SlNGH. 

26 A. L. J. 1378 = 110 I. C. 869 = 

C-d ' • A. I. R. 1928 All. 697. 

— 1 ' —S. 22 —Sale to several vendees—Seme vendees 
avingequal right with plaintiff to a part of the pro- 
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perty and others entire strangers—Plaintiff must claim 
pre-emption in respect of the whole property . 

Where plaintiff claimed pre-emption in respect of only 
a part of the property on the allegation that one of the 
vendees had equal right in respect of the remaining por¬ 
tion of the property and that the remaining vendees weie 

entire strangers. 

Held, plaintiff was bound to claim pre-emption in 
respect of the whole property. ( Lindsay and Sulaiman , 
JJ.) PAHLAD KOERI v. MOHAR Gobind RAI. 

99 I. 0. 1000 = A. I. R. 1927 All. 278. 

-S. 24 —Money left with vendee for payment to 

creditors of vendor—Money not paid Pre-empt or can- 
not claim credit in respect of interest on the unpaid 
purchase money nor can he question the genuineness of 
the debts. 

A vendee purchased the property of a vendor and paid 
to the vendor part of the purchase money and kept the 
balance for payment to the creditors of the vendor. 
Some of the creditors were secured and others were 
money creditors. The creditors were not paid their 
money. A suit was brought by a pre-emptor for pre¬ 
emption of the property of the vendor, and he claimed 
credits for interest on the amount not paid by the 
vendee to the creditors and also challenged the genuine 
ness of some of the debts. 

Held, that he cannot be allowed to challenge the 
genuineness nor can be allowed credit for the interest on 
the debts secured or unsecured ( Sulaiman and Ken¬ 
dall , JJ.) f ai Devi run war v. Kalyan Singh. 

26 A. L. J. 541 = 110 I.C. 662 = A.I R 1928 All. 376. 
AGRA PREEMPTION AMENDMENT ACT 
(VIII OF 1923), S. 12 —Section lays down preference 

inter se. 

S. 12 lays down an order of preference by which any 
person in class 1 is entitled to pre-empt as against any 
person in any of the other classes, namely, classes 2, 3, 4 
and 5. Where the pre-emptor and the vendor were co¬ 
sharers in one khata and the vendee was a co-sharer in 
another khata and was also a joint sharer in a third 
khata which was joint relating to shamilat lands. 

Held , that the pre-emptor belonged to class 2 and the 
vendee to some class below class 2 , therefore the pre- 
emptor had the better right. ( Kanhaiya Lai and Lind 
say. JJ-) Sarju Prasad v. Bhagwati prasad. 

88 I.C. 297 = 23 A.L.J. 373 = 6 L. R. A (Civ.) 337 = 

A. I. R. 1925 All. 542. 

AGRA TENANCY ACT (II OF 1901). 

-Sir land sold by one brother — Brother not selling 

his sir land retains only his share of sir property. 

Where two brothers own property including sir, and 
one of them sells his sir land, the other brother not 
selling his sir land retains only his share of the sir 
property and is not the sir holder of the entire land not 
being in possession of the sir lost by his brother. What 
is really important in these cases is the actual physical 
cultivating possession of the land. A.I.R. 1925 All. 93 ; 
Sel. Dec. No. 9 of 1918. Ref. {Dalai, J.) GOPI SlNGH 
V. KeSHO SARAN. 122 I. C. 768 = 

A. I. R. 1930 All. 459. 

- Heirs are liable for negligence of the lambardar 

to the extent of assets. 

The heir or successor-in-title as lambardar cannot be 
held personally liable for negligence or misconduct of 
the deceased lambardar. Still the negligence or miscon¬ 
duct of a deceased lambardar does not die with him and 
can be proved for the purpose of fixing liability on his 
estate in the hands of heirs. 29 All. 15, Expl. and Dist. 
(Boys and Kendall, JJ.) MT. HaIDARI BEGUM v. 

Lakshmi Narainji. 25 A. L. J. 825 = 

8 L. R. A. (Rev.) 172= 103 I. C. 77= ' 

A.I k R. 1927 All. 636. 
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- Scope — Ac. I does not provide for refusal to exer¬ 
cise j urisdi :tion. 

The Tenancy Act makes elaborate provisions for the 
case where the suit is wrongly entertained by a civil or 
revenue Court on the merits, but fails to provide for the 
case where either or both courts wrongly refused to 
exercise jurisdiction. (Sulaiman and Daniels , JJ.) 
BlSHESHAR PRASAD V. RAGHUBIR. 48 All. 168 = 
24 A. L. J. 83 = 90 I C. 353 = A. I. R. 1926 All. 58. 

- Suit for rent. 

It is not open to a landholder to sue a tenant in the 
same suit in respect of different holdings. ( Mukerji, /.) 
HlRA LaL v. MOTI LAL. 22 A. L. J. 459 = 

79 I. C. 560 = A. I. R. 1924 All. 720. 

-Lambardar —Suit for profits—Compensation spot 

for a portion of land aequired is not sewai income reco¬ 
verable in this suit. 

The lambardar had received a certain sum from Gov¬ 
ernment as compensation for a small area acquired 
under the Land Acquisition Act. The amount instead 
of being paid to all the proprietors was for some reason 
paid to the lambardar who apparently had not given the 
plaintiff, a co-sharer, his share. Held , that this could 
not properly be treated as sewai income recoverable in 
profits suit under the Tenancy Act. {Ryves and Daniels, 

//.) Chhammi Lal v. Mt. Sukhrani Kunwar. 

74 I. C. 19 = 5 L. R. A. (Rev.) 24 = 

A. I. R. 1923 All. 537. 

- Perpetual rent-free tenant of a grove—Landlord 

is not entitled to eject . 

Where the special provisions of the Tenancy Act per¬ 
mitting landlords to resume rent-free grants have no 
application, the tenant cannot be ejected so long as the 
land has not lost the characteristic of a grove. {Stuart , 

/.) Moulvi Ahmad Hussain v. Sirajuddin. 

75 I. C. 616 = A. I. R. 1923 All. 372. 

- Oral lease by lambardar to plaintiff—Registered 

lease by zemindar to defendant—Defendant is entitled 
to possession. 

Where the lambardar let in the plaintiff as a tenant 
and after that date the zemindar executes a registered 
permanent lease in favour of the defendant, the defend¬ 
ant is entitled to get possession of the holding. The 
fact that he waits a year or more before taking posses¬ 
sion seems really to make no difference. The mere ac¬ 
ceptance of rent by the lambardar from the plaintiff 
before the defendant took possession under the lease in 
no way operates as revocation of the registered lease. 

( Ryves , /.) SlTA RAM v. CHAIT Ram. 71 I. C. 447 = 
4 L. R. A. (Rev.) 291 = A. I. R. 1923 All. 257. 

— Occupancy holding—Sale of tank is valid. 

A tenant is entitled to sell tank, house or a well on 
the holding and having sold cannot ignore the same 
as being invalid. {Mears, C. J. and Batierji, J.) Ram 

Narain v. Muhammad Akbar. 

79 I. C. 508 = A. I. R. 1923 All. 180. 

- Usufructuary mortgage of occupancy in contra¬ 
vention of Act — Dispossession—Mortgagee cannot sue 
for possession on title but can under S. 9, Specific Relief 
Act . 

A person who has contracted a usufructuary mortgage 
over an occupancy holding, in contravention of the pro¬ 
visions of the law, will not receive the assistance of the 
Courts in a suit for recovery of possession based upon 
title, such title being ex hypothesi invalid. The plaintiff, 
however can, undoubtedly sue to be put back in posses¬ 
sion under Section 9 of the Specific Relief Act, without 
. pleading his title at all. (Piggott and Walsh, //.) SHEO 

ZOOR KOERI v. Mussammat Kausilla. 

20 A. L. J. 972 = A. I. R. 1923 All. 81 (1). 
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- Contract Act , S. 23 —Public policy—Sale of 

village—Agreement • to surrender Sir and Khudkhast 
land and the penalty for its enforcement are both void. 

A stipulation that the vendor of the proprietary in¬ 
terest in a village would surrender actual possession and 
enjoyment of Sir and K hudkhast lands in respect of 
which he would become by statute exproprietary tenant 
fronfthe date of the execution of the sale-deed is void, 
as being contrary to public policy, because it is an 
attempt to defeat the provisions of the Tenancy Act. Any 
stipulation by way of penalty in order to enforce the ful¬ 
filment of such a covenant on the part of the vendor is 
also void ajid unenforceable. ( Piggott and Walsh, J J.) 

Bithal Das v. Raghunath Das. 

70 I. C. 601 = A. I. R. 1922 All. 430 (2). 

- Transfer of occupancy holding—None but the 

true erwners can evict the transferee. 

Under the Tenancy Act occupancy tenant cannot 
transfer her occupancy holding. Under the law, therefore, 
the plaintiff-lessee to whom a permanent lease is granted 
has a possessory right good against all the world except 
the true owner, that is, the body of zamindars, and no 
one who is not a member of such body can forcibly oust 
him from possession without being liable for damages. 
(Gokul Prasad , /.) RAMESWAR DUBE v. S. H. DUBE. 

66 I. C. 529 = A. I. R. 1922 All. 277. 

- S. 1 (2)»— Land administered by Cantonment 

Authorities—Act does not apply. 

Occupancy rights cannot be acquired in land adminis¬ 
tered by the Cantonment Authorities acting directly 
under the authority of the Government of India. 

(Iqbal Ahmad, /.) RUP NARAIN SlNGH v. JAGRUP 

Singh. 8 L. R. A. (Rev.) 194 = 

1011. C. 638 = A. I. R. 1927 All. 530. 

--S. 3 — Landlord unlike a tenant is not prevented 

from acting to his detriment. 

The provisions of S. 3 prevent the tenant from acting 
to the detriment of his own interest and do not prevent 
the landlord from doing so. {Dalai, J.) MASOODUL- 
zaman v. Raza Husain. 10 L. R. A. (Rev.) 73= 

110 I. C. 750= A. 1. R. 1928 All. 698. 

- S. 4 —Zamindar accepting person as occupancy 

tenatU in succession to last holder —Mortgagee from 
previous holder—Right of to set aside. 

Where a zamindar accepts a person as successor to a 
holder of an occupancy tenancy, such person does in fact 
succeed to the original tenant it is not open to a mort¬ 
gagee of the holding from the previous holder to claim 
that the succession should be set aside. (Mukerjee and 
Rennet , //.) JAGNARAIN KUNBI v. GaYA KUNBI. 

123 1.0. 109 = 11 L. R. A. (Rev.) 107 = 

A. I. R. 1930 All. 426 (1). 

- S. 4 —Rent may include payment on produce of 

tanks—But where parties are not landlord and tenant , 
payment by one to other is not tent. 

Rent may include what is paid on account of the pro¬ 
duce of tanks, but rent is a payment by a tenant to his 
landlord. Where the plaintiffs are not the landlords of 
the defendants but the parties are proprietors in distinct 
mahals. the payment claimed is not rent. {Sulaiman 
and Daniels, //.) SANWALIA v. NATHI LAL. 

. 47 AU. 920 = 23 A. L. J. 560 = 88 I. C. 504 = 

A. I. R. 1925 AU. 561. 

- S. 4 — Tenants. 

Persons who obtained land from the landholder on 
payment of lump sum as premium without agreement to 
pay rent for the express purpose of planting trees are not 
tenants. {Sulaiman and Mukerjee, //.) BAIJNATH 

Singh v. Chandrapal Singh. 47 All. 55= 

83 I. 0. 204 = 6 L. R. A. (Rev.) 255= 

A. I. R. 1924 AU. 795. 
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--S. 4— Land, let for planting grove is not holding 

and rights are transferable. 

A plot neither let nor held for agricultural purposes, 
but let for the planting of a grove is incapable of culti¬ 
vation, where a grove exists on it, and the rights of such 
a tenant are transferable. The plot is neither land within 
the meaning of the Act nor a holding. 19 A. L. J. 610, 
Toll. 

But when the holdings themselves are not transferable 
they cannot become transferable after the planting of 
trees. 5 A. L. J. 99 and 14 A. L. J. 833, Dist. (Sulai- 
man , /.) GULAB v. BHAGWAN DAS. 

21 A. L. J. 907 = 79 I. C. 577 = 
5 L. R. A. (Rev.) 13 = A. I. R. 1924 All. 229 (1). 
-S. 4 —Land turned into grove. 

As soon as the zemindar allows the grantee to convert 
the land into grove it would cease to be land held for 
agricultural purposes within the meaning of the defini¬ 
tion. (Ryves and Daniels, J J.) KESHO Das v. HANG¬ 
MAN PANDEY. 45 All. 640 = 

21 A. L. J. 576 = 4 L. R. A. (Civ.) 208 = 
74 I. C. 924 = A. I. R. 1924 All. 53. 
- Ss. 4 and 58 — Suit for ejectment from unculti¬ 
vated land used for grazing purposes is triable by Re¬ 
venue Court. 

A suit for ejectment from an uncultivated plot of land 
held on rent by the defendants for grazing purposes is 
cognizable by a Revenue Court as a suit for the eject¬ 
ment of a non-occupancy tenant under S. 58. The Court 
•ought not to import into S. 58 any reference to a “ hold¬ 
ing ” from the previous section (S. 5l). 13 A. L. J. 854, 
Dissented; 42 All. 36, Foil. (Piggott and Walsh , //.) 
Param Hansman v. Dasrathman Tewari. 

43 All. 445 = 19 A. L. J. 292 = 60 I. C. 770 = 

A. I. R. 1921 All. 128. 
-—S. 4 (2)-- Definition of land. 

Land on which a grove stands is not “land” as de¬ 
fined in S. 4, cl. (2) of the Tenancy Act. (. Sulaiman and 
Mukerji, //.) BAIJNATH SlNGH z/. CHANDRAPAL 

Singh. 47 All. 55 = 83 I. C. 204 = 

5 L. R. A. (Rev.) 255=A. I. R. 1924 All. 795. 

-S. 4 (5) —Latidholder is also the person to whom 

only a portion of rent is due, and tenant is he who owes 
>sitch a portion. 

Where in a suit for the arrears of rent the plaintiff is 
a person to whom a portion of the rent with respect to 
certains plots of land is payable and the defendant is a 
.person by whom the rent is payable, the plaintiff is a 
“landholder” and the defendant, a “tenant” within the 
meaning of those terms as defined in S. 4 (5) of the 
Tenancy Act. ( Iqbal Ahmad, /.) SHEO BaLAK Ram 
■v. MOHAN LaL. 8 L.R. A. (Rev.) 94 = 

99 I. C. 534 = A. I. R. 1927 All. 745. 

—-S. 4 (5 )—Person liable to pay rent is tenant — 

Ejectment by Reve?iue Court—Suit i?i Civil Court for 
declaration that the plaintiff is occupancy tenant in spite 
of ejectment decree is barred by S. 167. 

Wh n v person is liable to pay rent then under S. 2 
<5) he is a tenant and the Revenue Court, therefore, has 
jurisdiction to eject him, and when he has been ejected 
by the Revenue Court he cannot be allowed to maintain 
a suit in the Civil Court for a declaration that in spite 
■of the ejectment decree he is still a tenant-in-chief and 
not a sub-tenant. A. I. R. 1925 All. 637, Rel. on. 
{Sulaiman, J.) PaRAM SUKH v. DAMBAR. 

98 I. C. 263=A. I. R. 1927 All. 102. 

•-S. 4 (5)— Landlord and Tenant—Tenant — 

■Meaning of. 

Everybody who cultivates land does not thereby 
'become a tenant. ( Mears, C. J . and Lindsay , J.) 

Mahbab ali Khan v. Chiddan. 24 A. L. J. 599= 

95 I. C. 291=A. I. R. 1926 All. 519. 
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-S. 4 (5 )—Landholder with reference to sub- 

tenant is the occupancy tenant. 

With reference to a sub-tenant the landholder is the 
occupancy tenant from whom he holds. ( Daniels , /.) 

Ghiswa v. Deo Narain. 73 I. C. 947 = 

4 L. R. A. (Rev.) 450 = A. I. R. 1923 All. 568. 

-Ss. 4 (5) and 95 —Usufructuary mortgagees of 

fixed rate tenancy paying rent to landlord does not there¬ 
by become "Tenants". 

The usufructuary mortgagees of a deceased fixed rate 
tenancy who, since the mortgagor’s death, have been 
paying rent to the landlord, are not the latter’s tenants 
I and a suit by them for a declaration of their position as 
usufructuary mortgagees is cognizable by a Civil Court. 
(Walsh and Wallach , J J.) SAUDAGAR SlNGH v. 

Ganga SINGH. 19 A. L. J. 702 = 63 I. C. 274 = 

A. I. R. 1921 All. 110. 

-S. 4 ( 6 ) —Every lessee of proprietary rights is 

not thekadar. 

A tenant under the Tenancy Act includes a thekadar 
and the definition of thekadar is fairly wide and includes 
a farmer or other lessee of proprietary rights. The word 
“holding” has a special technical meaning given to it by 
S. 4 and it is, therefore, possible to conceive of a theka¬ 
dar under the Act who may not be a thekadar of a hold¬ 
ing. But every lessee of proprietary rights cannot be a 
thekadar within the meaning of the Tenancy Act. 
(Sulaiman and Boys, JJf) ABDUJ. MAJID v. NAGE- 
SHAR DAT. 98 I. C. 92 = A. I. R. 1927 All. 78. 

--S. 4 (12) (d) —No right under S. 4 (12) (d) 

exists in respect of abadi. 

The right to improve land as given by S. 4 (12) (d) 

does not exist in respect of the land situated in the abadi 

as such land is not land within the meaning of S. 4 (2). 

(Mukerji, J.) CHHOTKAN KURMI z;. RAM DEO SaHU. 

113 I. C. 756 = 10 L. R. A. (Rev.) 158 = 

A. I. R. 1929 All. 76. 

--S. 6 — Construction—No proi'ision is made for 

lessees holding under sub-contract. 

Owing to the too rigid classification of tenants in 

section 6 , all lessees including Thekadar have to be 

included in the class of non-occupancy tenants. No 

adequate provision has been made for lessees holding 

under a sub-contract and in such cases the intention of 

the parties is liable to be frustrated. ( Daniels , J.) 

INDER DEO RAI v. RAM CH A RITTER RAI. 

74 I. C. 971 = 5lL.R. A. (Rev.) 28 = 

A. I. R. 1923 All. 560. 

-S. 8 —Landlord and Tenant—Fixed rate tenancy 

cannot be created by contract. 

A fixed rate tenancy cannot be created by contract, 

because a fixed rate tenant is defined in S. 8 of the 

* 

Act and no person can be classed as a fixed rate tenant 
who does not come within the definition. 28 All. 747, 
Ref. (Daniels, /.) INDER DEO RAI v. Ram 

Charitter Rai. 74 I.C. 971 = 5 L.R.A. (Rev.) 28 = 

A. I. R. 1923 All. 560. 

-S. 9— U. P. Act (VI of 1915), S. 6 -Fixed rate 

tenant. 

Section 9 enacts a rule of evidence, and does not 
embody a provision to which a fixed rate tenant can be 
said to be “subject” within the meaning of S. 6 of the 
U. P. Act (VI of 1915.) (Iqbal Ahmad, J.) ADIT 
Narain Singh v. Mahabir Prasad Singh. 

102 I. C. 65 = 8 L. R. A. (Rev.) 142 = 

A. I. R. 1927 All. 586. 
S. 9 —Pargana of Kaswar Raja Act (U. P. Act 
VI of 1915), S. 4 (4) —Person recorded as teiiant in 
Record-of-Rights prepared in 1911 is fixed rate tetiant, 
even though he cannot invoke to his aid S. 9. 

Although a person has been recorded as a fixed rate 
tenant in the Record-of-Rights prepared in 1911, he- 
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cannot invoke the provisions of S. 9 of the Agra Tenancy 
Act, inasmuch as that section has reference to entries in 
the Record -of- Rights prepared before the Act. But such 
a person is a “fixed rate tenant” having regard to the 
definition of such tenant in S. 4 (4) of U. P. Act VI of 
1915. (Iqbal Ahmad , /.) ADIT NARA1N SlNGH v. 
MAHABIR PRASAD SlNGH. 102 I. C. 65 = 

8 L. R. A. (Rev.) 142= A. I. R. 1927 All. 586. 

-S. 9 —Applies even to disputes to which landlord 

i not a party—Presumption under S. 9 can he dis¬ 
placed by subsequent events. 

Per Sulaiman , J. —S. 9 in terms is not confined to a 
dispute lretween landlord and tenant. The words “as 
against a landlord” are not there at all. The section is 
quite general in its scope and is applicable to all cases 
where a dispute as to the nature of the tenancy arises, 
no matter whether that dispute arises against a landlord 
or not. A dispute may very well arise between the rival 
heirs of a deceased tenant and the question of the true 
nature of the tenancy may have to be decided in a liti¬ 
gation to which the landlord is no party. In such a 
case it is not open to either set of these heirs to go 
behind the entry at the last revision of records and 
adduce evidence to the contrary. The presumption under 
S. 9 is conclusive. The only way to displace it is by 
producing a judicial decision in proceedings instituted 
before the Act, and in no other way. From this it does 
not, however, follow that there is a conclusive pre¬ 
sumption under the section for all time to come that the 
true nature of the lands is of a certain nature. The 
presumption can only be that the lands were of that 
kind at the time when the entry was made. There is no 
presumption that the nature of those lands can never in 
future be altered and therefore evidence can be allowed 
to show that a new position has arisen since the settle¬ 
ment. 34 A. 285 (F. B.), Dist. 

Per Lindsay , J. —The scope of S. 9 is strictly limited. 
The rule laid down in that section can only be applied in 
litigation arising between a landlord and tenant when 
the matter in issue between the landlord and tenant is the 
nature of a tenancy. 34 All. 285 (F.B.), Foil. (Lindsay 
and Sulaiman , //). SHEO N.ANDAN v. BALGOBIND 
MISRA. 45 All. 744 = 74 I C. 647 - 21 A.L. J. 697 = 
4 L. R. A. (Rev.) 333 = A. I. R. 1924 All. 91. 

-S. 9 —Nature of tenancy as recorded cannot he 

challenged . 

The plaintiffs suit for a declaration that the nature 
of the tenancy as entered in the last settlement was 
wrongly entered is barred by S. 9 though the suit is not 
one between tenants and the zamindar. ( Walsh , /.) 
R A MSA RAN v. RAM BHAWAN. 43 All. 615 = 

19 A. L. J. 653=63 I. C. 711 = A.I.R. 1921 All. 158. 
-S. 10 —Mere occupying land for many years pro¬ 
fessedly as ex-proprietary tenant does net con fer upon a 
person ex proprietary tenancy. 

The fact that a person has occupied land professedly 
as an ex-proprietary tenant for so many years does not 
necessarily confer upon him the ex-proprietary tenancy, 
inasmuch as such tenancy is the creation of the statute 
and cannot be acquired otherwise. {Sulaiman and 
Kendall , JJ.) BABU PARAS RAM SlNGH v. RAJ 

Kumar Singh. 51 A11.760 = 

1929 A.L.J. 549= 10 L. R. A. (Rev.) 266 = 
117 I. C. 620= A. I. R. 1929 All. 498. 

-S. 10 —-No ex-proprictary right accrues on the 

passing of a foreclosure decree. 

In order to create an ex-proprietary tenancy there 
must either be a sale in execution of a decree or order 
or there must be a voluntary alienation. Mere order by 
a civil or revenue Court is not sufficient, it being impos- I 
sible to hold that the word “by” is understood before the 
word “order.” Hence it follows that no ex-proprietary | 
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right accrues on the passing of a foreclosure decree. 
10 M.I.A. 340 (P.C.), Ref. (Sulaiman and Kendall Y . 
//.) Paras ram Singh v. Raj Kumar Singh. 

51 All. 760 = 1929 A. L. j. 549 = 117 I. C. 620 = 
10 L.R. A. (Rev.) 266 = A. I. R. 1929 All. 498. 

-S. 10 —Mortgage by conditional sale gives rise- 

to ex-proprietary tenancy in sir. 

Mortgage by conditional sale being a voluntary aliena¬ 
tion gives rise to ex-proprietary tenancy in the sir land. 
The fact that the mortgagees have not made the appli¬ 
cation to the Collector to fix ex-proprietary rent for mort¬ 
gagor is not a matter which would prevent the mortga¬ 
gor being in possession as ex-proprietary tenants. (Bennet 
and Iqbal Ahmad , //.) KOER SlNGH v. PAHALWAN 

Singh. A. I. R. 1929 All. 864. 

-S. 10 —Purchasing share in proprietary rights — 

Purchaser must get rent assessed on his share of sir land 
and recorder it from his vendor. 

The plaintiff was purchaser of a 4-anna share of pro¬ 
prietary interest from the defendants. The parties were 
in separate possession as regards recovery of rent from 
tenants. With respect, however, to certain sir and 
khudhasht lands cultivated by the defendants alone, it 
was alleged that the plaintiff should be granted one- 
fourth of the profits derived by the defendants out of the • 
lands. 

Held , that it was the duty of the plaintiff to get rent 
assessed on his share of the sir land and recover rent 
from defendants. (Dalai, /.) SHEO PRASAD SlNGH 

v. ram Raj Singh. 9 L. R. A (Rev.) 309 = 

112 I.C. 617 = A. I. R. 1928 All. 763. 

-S. 10 —Proprietor automatically becomes an ex- 

proprietary tenant of share of sir land sold. 

A proprietor selling a share of property automatically 
becomes an ex-proprietary tenant of that share of his sir 
land corresponding to the share of the zamindari pro¬ 
perty sold by him' (Dalai J.) SHEO PRASAD SlNGH 

z. Ram raj Singh. 9 L. R. A (Rev.) 309 = 

112 I. C. 617 = A. I. R. 1928 All. 763. 

-S. 10 —Suit for rent—Plaintiff and defendant 

brothers—Defendant raising ex-proprietary title — En¬ 
try in Record-of-Rights. 

Plaintiff sued defendant for arrears of rent. The 
plaintiff and defendant were brothers. Defendant claim” 
ed that he was ex proprietary tenant of the holding and* 
could not be liable for rent as none had been fixed by 
the Collector at the time when he lest proprietary rights 
in the maha!. It was found that the name of the father 
of the defendant had been entered as the sole zamindar 
of the mahal up to six years ago, but previous to the 
death of the defendant’s father, the defendant and his 
brother (the plaintiff) had anticipated their succession 
by survivorship to their father because their father was 
insane and had separated between themselves. On the 
father’s death the two brothers succeeded to separate 
fractional shares in the mahal. The defendant sold his 
share and lost his proprietaiy title. The entry of the 
appellant as a tenant in the register of persons cultivat¬ 
ing was entry in the Record-of-Rights both at the last 
settlement and apparently at the subsisting settlement. 
Not only was the defendant entered as tenant but the 
rent was entered. 

Held , that in these circumstances the defendant was 
bound to prove that the entry was wrong by clear evi¬ 
dence that his family was joint and undivided. The 
mere fact that the defendant and his father and his bro¬ 
ther (the plaintiff) were members of a Hindu family was 
not sufficient to justify the inference that they were joint 
and the defendant was not a tenant but a co-sharer. 

Held , further, that the defendant had not proved that 
he became ex proprietary tenant of the land in question 
and the entries in the village papers must be accepted as 
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correctly describing his interest in the land, namely, as 
an ordinary tenant. (Ashworth, /.) BlSHESHAR 
DAYAL v. DASINAT. 9 L. R. A. Rev. 161 = 

117 I. C. 818 = A. I. R. 1928 All. 415. 

--S. 10— U. P. Land Revenue Act, .S'. 36— Less 

than statutory rate of rent is claimable if agreed upon 
Proceedings under S. 36, Laud Revenue Act, are not 
necessary . 

If the rent agreed on between the parties for land in 
respect of which an ex-proprietary tenancy has arisen is 
less than the statutory rate laid down in S. 10 of 
the Tenancy Act, the rent is claimable even though for¬ 
mal proceedings under S. 36 of the Land Revenue 
Act have not been taken. (Daniels and Neave, JJ.) 

Nand Ram Singh v. Hari Sarandas. 

5 L.R.A. Rev. 235 = 82 I. C. 296 = 

A. I. R. 1925 All. 100. 

-S. 10— Mortgage of proprietary lands—Sale of 

equity of redemption—Vendecs cannot claim khudkasht 
rights in respect of such land. 

Khudkasht can only be held by a proprietor who is 
in possession. When a proprietor makes a transfer he 
loses his sir and khudkasht rights under S. 10 of the 
Tenancy Act even in the land which he had been culti¬ 
vating for 12 years, and becomes an ex-proprietary ten¬ 
ant. A tiansferee from such a proprietor cannot claim 
to have khudkasht rights in the land purchased by him. 
{Ryves and Daniels , //.) GULAB SINGH v. SH1B 

Lal. 21 A. L. J. 331 = 74 I. C. 286 = 

4 L.R.A. (Rev.) 206 = A. I. R. 1923 All. 347. 

-<S. 10 —Mortgage o f khudkasht lands — Mortga¬ 
gor becomes ex-proprietary tenant. 

Where an owner of khudkasht lands, usufructuarily 
mortgages the lands, he becomes an ex-proprietary tenant 
and under law he is liable to pay only three-fourths of 
the rent which is ordinarily paid in respect of non-occu¬ 
pancy holdings. (Sulaimau and Kanhaiya Lal, J J.) 

Baldeo Singh v. Chhail Behari Lal. 

59 I. C. 688 = 18 A. L. J. 944. 

-S. 10 (1) —Gift of sir land—No ex-proprietary 

rights are created. 

Under S. 10 (1) no ex-proprietary rights are created 
where there is an alienation by gift whether the gift is 
between the co-sharers or in favour of a stranger. If the 
transfer is by way of a gift the sir must retain its cha¬ 
racter in the hands of the donee. ( Sulaiman , /.) 
DUNGAR v. JEHANGIR. 871. C. 698 = 

A. I. R. 1925 All. 775. 

-S. 11— N. W. P. Rent Act {XVII] of 1873), 

S. 7—Possession by mortgagee is possession by proprie¬ 
tor for accrual of ex-proprietary rights. 

For the accrual of the right of occupancy all that is 
necessary is that the land should be held as sir and that 
the proprietary rights should be lost, after the passing 
of the N. W. P. Rent Act of 1873. The law does not 
require for the accrual of the right of an ex-proprietary 
tenant that the land to which the right would attach it¬ 
self should be in the immediate possession of the pro¬ 
prietor losing his interest. Although the land is held by 
a mortgagee, the proprietor-mortgagor may be consider¬ 
ed to hold land within the meaning of S. 7. ( Mukerji , 

/•) Ram Brichh Singh v. Chhakauri Singh. 

86 I.C. 929 = A. I. R. 1925 All. 748. 
—--S. 11 —Occupancy rights—Continuous cultiva¬ 

tion for 12 years will create—Tenant need not claim it. 

The circumstance that the tenants had not claimed 
occupancy rights does not affect the fact that they are 
occupancy tenants under the provisions of S. 11. The 
right is created by continuous occupation for 12 years 
and there is no necessity to claim this right. ( Stuart , /.) 
B. PraG Narain V. ANGAD. 70 I. C. 495 = 

A. I. R. 1922 All. 5(5. 
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- S. 11 (e )—Acquisition of land for military- 

purpose is “for public purposes". 

Land acquired by Government for military purpose 
must be deemed to have been acquired “for a public 
purpose” within the meaning of S. 11 ( e ) of the- 
Tenancy Act and as such occupancy rights cannot be 
acquired in such land. {Iqbal Ahmad, /.) RUP 

Narain Singh v. Jagrup Singh. 

8 L. R. A. Rev. 194 = 101 I.C. 638 = 

A.I.R. 1927 All. 530.. 

-S. 13 —A. 13 applies where landholder has power 

to re admit tenant to tenancy and not where he has parted 
with such perwer. 

A landlord leased certain land to plaintiff on 11th 
October 1922 to take effect on 23rd July 1923. No 
possession was given. The defendants were tenants 
and had been ejected thiough a Revenue Court. After 
ejectment of defendant and after possession was taken, 
the landlord leased the land to defendant on 17th 
November 1923. Plaintiff sued for ejectment of the 
defendant. The lower Court refused to give possession 
to the plaintiff because the defendant being tenant for¬ 
merly and being admitted within a year from ejectment 
to the tenancy it was deemed to have continued from 
commencement under S. 13. 

Held , that the tenancy cannot be deemed to have 
continued from the commencement of the tenancy under 
S. 3 3 because the terms of the section apply where the 
landholder has power to re-admit the tenant to the 
tenancy and not where he has parted with such power. 
2 A. L. J. 156, Foil. {Dalai, J.) BlDHA v. BHOLA. 

9 L. R. A. Rev. 241 = 111 I. C. 131 = 

A. I. R. 1928 All. 681. 

-S. 13 (b )—Tenant ejected and re-ad mi tied — 

Tenancy is continuous only for S. 11 —When ejected 
tenant is re-admitted, agreement changing rent need 
not be registered—Agra Tenancy Act, S. 47. 

When a tenant is ejected under S. 58 {a) or (b), the 
break before his re- admission is to be condoned only 
for purposes of S. 11. It is nowhere provided in the 
Act that when a tenant is re-admitted by his landholder 
after ejectment, the rate of rent is to be the same ; the 
rent can be changed by an agreement, which need not 
be registered. {Rennet, J.) Ram KlSHORE SlNGH v~ 
RAGHUBIR. Ill I.C. 742 = 10 L. R. A. Rev. 101 = 

A. I. R. 1929 All. 78. 

-S. 14 —Widows when can add period of husband''s 

occupation. 

Where there is nothing to show that a widow has 
directly succeeded to her husband’s holding she cannot 
claim the benefit of S. 14 by adding up the period of 
her husband’s occupation for the acquisition of occu¬ 
pancy rights. ( Harrison , J. M.) DlPCHAND v. 
TOHFA. 60 I. C. 211 = 2 TJ. P. L. R. (B. R.) 86. 

-Ss. 17 and 22 —Occupancy holding—Division 

between joint tenants by common consent docs not create- 
separate holdings—Joint tenancy continues subject to 
devolution of inheritance under S. 22. 

When the joint tenants of an occupancy holding by 
their common consent divide their holding, this has not 
the legal effect of creating separate holdings so as to 
affect the integrity of the original holding and notwith¬ 
standing the division the joint tenancy continues with 
the Incidents of survivorship subject only to such 
devolution of inheritance as is possessed by S. 22„ 
{Mears, C.J. and Sen , /.) MT. AjAIB v. NOOR KHAN.. 

118 I. C. 709 = 1929 A. L. J. 1184 = 

A. I. R. 1929 All. 808~ 

- “S. 17 —Occupancy holding—Tenants cannot carve- 

out fresh occupancy tenure without consent of zamin- 
dar—Permissive possession is in nature of license. 
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t L-cupancy tenants cannot without the consent of the 
zamindar carve out a fresh occupancy tenure as regards 
a portion of original holding under a compromise which 
gives permissive possession of property. The position of 
person under possession is no more than that of licensee 
and the license can be revoked. (Mears, C J. and Sen, 

j.) M r. Ajaib v. nook Khan. 118 I. C. 709 = 

1929 A. L. J. 1184 = A. I. R. 1929 All. 808. 

-S. 18 (b )—Ejectment of tenant does not neces■ 

sarily extinguish mortgage created by him under express 
terms of lease. 

There is nothing in S. 18 of the Agra Tenancy Act to 
displace the general principle of law that where a tenant 
being expressly authorised by the terms of the lease to 
mortgage his land, does so, the extinction of the lease 
does not extinguish the mortgage unless the mortgagee 
has had an opportunity to prevent that extinction. Hence 
in such a case, when the tenant is ejected by order of a 
Revenue Court, it does not necessarily follow that the 
mortgage created by him also comes to an end. 
(Sulai man and Boys , J J.) BAHADUR v. RAJA MOTI 
CHAND. 88 I C. 224 = 47 All. 589 = 23 A. L. J. 409 = 

A. I. R. 1925 All. 580. 

-Ss. 20 and 21— Scope — Ss. 20 and 21 do not 

forbid or prohibit such transfer but only declare it to 
be void. 

Ss. 20 and 21 merely make an attempted transfer 
absolutely void and incapable of being enforced by a 
Court of Law on the ground of incompetency of the 
tenant to make the transfer. The language of these 
two sections does not justify the inference that such a 
transfer has been expressly forbidden and prohibited by 
law. Nor can the scope of cases which fall under the 
category of being opposed to public policy, be widened. 

( Sulaiman , Makerjec and King, JJ.) DIP NAKAIN 

Singh v. Nageshar Prasad. 122 I. C. 872= 

1930 A. L. J. 45 = A. I. R. 1930 All. 1 (F.B.). 

-S. 20 — Landlord tan create tenancy :which is 

heritable and transferable. 

The power of transfer, if conferred by lease, is 
inoperative if it is opposed to some law so as to defeat 
its provisions or is opposed to public policy and so on 
this principle under Agra Tenancy Act or any law, there 
is nothing which prevents a landlord from creating a 
tenancy carrying heritable and transferable rights. 
28 All. 747, Dist. ; A. I. R. 1925 All. 63, Diss. from. 

(Niamatullah , /.) RAGHUNATH TEWARI v. BUDDHIJ 

Ram. A. I. R. 1930 All. 315. ] 

-S. 20 —Transfer does not cover bet/nest—But 

tenancy cannot be bequeathed under S. 22. 

The words “transferable” and “transfer” in S. 20 refer 
to transfer inter vivos and not to bequests, but S. 22 
overrides the personal law of the tenant and confines the 
order of succession to that laid down by it and, there¬ 
fore, if a tenancy has not been transferred in the way 
laid down by S. 20 (2), it cannot be bequeathed. (Sulai- | 
man, /.) DEO NARA1N SlNGH v. JAGAT NaRAIN 

Singh. 8 L. R. A. Rev. 261 = 103 I. C. 237 = 

A I. R. 1927 All. 662. 

’-S. 20 —Equity of redemption—Gift of, is not 

invalid. 

A deed of gift which does not purport to transfer any 
•ex-proprietary rights in mortgaged property but which 
merely purports to transfer the equity of redemption 
held by the donors in the property cannot be regarded 
as invalid, (Lindsay and Kanhaiya ImI , J J.) KUNWAR 

Nihal Singh v. Chanda Kunwar. 86 1. C. 741 = 
23 A. L. J. 201 = 47 All. 424 = A. I. R. 1925 All. 358. 

*--S. 20 —Settlement between zamindar and the 

tenant regarding the incidents of the tenure cannot 
override the section. 
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! A fixed rate tenancy cannot be created by a contract 
with the zamindar; and any rights which can be 
granted by the zamindars must be consistent with the 
provisions of S. 20 of the Agra Tenancy Act, which 
forbid the sale of a holding in execution of decree of a 
Civil or Revenue Court and also a voluntary transfer, 
except in favour of persons, who are co-sharers in the 
tenancy. The interest of a thekedar is not permitted by 
law to be transferable. A was the tenant of a certain 
holding from which the zamindars sought to eject him. 
A settlement was subsequently arrived at between him 
on the one hand and the zamindars on the other, 
whereby the latter granted a lease in perpetuity to him of 
the same holding, giving the lessee heritable and trans¬ 
ferable rights. Some time after this lease was executed, 
A made a possessory mortgage of the holding in favour 
of the predecessor-in-title of the plaintiffs. 

Held, that the mortgage was void even as against the 
zamindars who had succeeded to the interest of the 
mortgagor, A. 28 All. 747, Foil. ( Kanhaiya Lai, Jf) 
Hurban Ali r. Sk. Majid Husain. 82 I. C. 289 = 

A. I. R. 1925 All. 63. 

- Ss. 20 and 31 —Limitation. 

After the lapse of the period of limitation prescribed 
by S. 31, the transfer cannot be challenged but the land¬ 
holder has as against the transferee all the rights 
possessed by the transferor in case the latter dies without 
leaving any heirs. ( Kanhaiya Lai . /.) BAIRANGI SlNGH 
v. SHEO Barat. 78 I. C. 531 = A. I. R. 1924 All. 841 

• 

- S. 20— Occupancy holding cannot be mortgaged. 

Mortgage of occupancy holding is void under the Act 
and mortgagee cannot recover possession if ejected by 
mortgagor, who, however, cannot sue for possession 
without returning mortgage money. ( Banerji, A. C. J. 
and PiggottJ .) SAIYED ATA HUSSAIN v . RAMAN 
Lal. 78 I. C. 539 = A. I. R. 1924 All. 710. 

-S. 20— Transfer does not include will. 

Will does not come within the meaning of word ‘trans¬ 
fer ’ in S. 20. An occupancy tenant therefore cannot 
regulate his succession to his tenancy by making a will. 
(Heave, J.) Kallu v. GanGa RAM. 84 I. C. 669 = 

5 L. R. A. Civ. 179 = A. I. R. 1924 All. 508. 

S. 20 —Mango trees planted presumably with 
landlord's consent on occupancy holding are not trans¬ 
ferable—Landlord and tenant. 

Where it is found that mango trees were planted pre¬ 
sumably with the consent of the zamindar on the 
occupancy holding by the tenant, held, that the tenant 
acquired no transferable right in the trees. 13 A. L. J. 
833, Foil. 34 All. 545, Dist. (Sulaiman. J ) ABDUL 
Rauf v. Raju Muhammad. 75 1. C. 655 = 

A. I. R. 1923 All. 340. 

- S. 20 —Occupancy holding — Mortgage — Sur¬ 
render by tenant to zemindar—Zemindar can redeem . 

Where an occupancy tenant relinquishes his holding 
in favour of the zemindar, the zemindar becomes the 
transferee of any mortgagor’s right which might have 
been created on it. The zemindar therefore is entitled 
to redeem. (Stuart and Ewes, //.) SA1THWAR v . 

Bishun Mohan Sahai. 73 I. C. 661 = 

21 A. L. J. 120 = A. I. R. 1923 All. 263 (1). 

-S. 20 —Occupancy holding—Suit by a tenant to 

eject a mortgagee in possession—Mortgage invalid — 
Mortgagee cannot set up adverse possession. 

The possession of the mortgagee being permissive, even 
though the mortgage was invalid, the occupancy tenant 
can sue to eject the mortgagee on paying the mortgage 
money. 16 A. L. J. 747, Foil. (Kanhaiva Lal, Jf) 
DURGA CHOUDHURI JaGROOP. 79 I. C. 232 = 

A. I. R. 1923 All. 191. 
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——--S. 20 -^-Occupancy holding — IMorti^cige Per- 

manent lease by the landlord—Transferee of) he lessee 
Js entitled to redeem the mortgage. 

The holders of a certain occupancy holding mortgaged 
their rights with possession before the passing of the 
present Tenancy Act. After they had done so they took 
a permanent lease of the holding from the Zamindar and 
transferred their rights under the lease to a certain 
person who proceeded to redeem the mortgage. Held, 
that he had a right to redeem the mortgage. (Wears, 
■C. J. and Stuart, /.) MaHABIR ChaUBE v. DIP 
NARAIN. 76 I. C. 862=20 A. L. J. 976 = 

A. I. R. 1923 All. 140 (2). 

-S. 20 —Ex proprietary tenancy—Relinquishment 

in favour of person already in possession is valid with¬ 
out fresh delivery of possession. 

A relinquishment of an ex-proprietary tenancy in 
favour of the defendants who were already in possession 
ds valid without a fresh delivery of possession. (Gokul 
Prasad, J.) BHAGWANT v. MaRE. 721. C. 1024 = 

A. I. R. 1923 All. 113. 

•--S. 20 —Provincial Insolvency Act (III of 1907), 

S. 16 (2) (a)— Scope. 

An occupancy holding under the Agra Tenancy Act 
-cannot be dealt with by the Insolvency Court. ( Tudball, 
Rafiq and Ryves, //.) KALKA DaS v. GaJJU SlNGH. 

62 I.C. 897 = 43 All. 510 = 19 A. L. J. 439 = 

A. I. R. 1921 All. 13 (F. B.). 

-S. 20— Decree directing sale of occupancy hold¬ 
ing—Y et execution court cannot sell—Occupancy hold- 
ing. 

In view of the provisions of S. 20 a court executing a 
-decree cannot order an occupancy holding to be sold, no 
matter whether the decree is a decree directing a sale of 
the holding or is a simple money decree. (Bauer;'i, 
Rafiq and Ryves, //.) KaTNVARI v. SlTA RAM. 

63 I. C. 264=43 All. 547=19 A. L. J. 473 = 

A. I. R. 1921 All. 118 (F. B.). 

-S. 20— Occupancy holding—Mortgage — Relin¬ 
quishment by mortgagor—Right to redeem. 

A relinquishment by the mortgagor of an occupancy 
holding in favour of the zemindar for a cash considera¬ 
tion is in law a transfer of the right to redeem. 

{Stuart, J.) Yad Ram v. Baldeo Singh. 

64 I. C. 418 (1). 

— -S. 20 (2) —Mortgage of occupancy holding not 

•being unlawful but merely inoperative, mortgage of 
■such holding along with othtr property is not wholly 
unlawful and other property will be liable for whole 
•debt. • 

The Tenancy Act of 1901 does not make the mort¬ 
gage of an occupancy holding unlawful but merely in¬ 
operative, and so where an occupancy holding along with 
another property is mortgaged, the mortgage as a whole 
■will not be unlawful but the other property, mortgaged 
along with the holding, becomes liable for the whole 
•debt, 39 All. 539, Rel. on ; A. I. R. 1922 All. 134 ; 
18 All. 121 and A. I. R. 1925 All. 543, not Foil. 
{Ashworth, J.) G.AURI DATTza BaNdHU PANDEY. 

119 I. C. 505 = 10 L. R. A. Rev. 269 = 

A. I. R. 1929 All. 394. 

-—S. 20 (2)—Mortgage of equity of redemptiofi of 

< ex-proprietary tenancy is forbidden. 

Mortgage of the equity of redemption of existing 
mortgage of sir plots by ex-proprietary tenant is a trans¬ 
fer of an interest in ex-proprietary tenancy which is for- 
hidden by law. (Dalai, J.) NAURANG SlNGH v. 

Pheku BHAGAT. 9 L. R. A. Rev. 237 = 

116 I. C. 878 = A. I. R. 1928 All. 590. 

- S. 20 (3)— Application. 

The interest of a permanent lessee of agricultural land, 
although declared to be transferable by the lease, cannot 
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be transferred, as such transfer is barred by the provi 
sions of S. 20 (3). A.I.R. 1926 All. 412, Rel. on; A.I.R* 
1926 All. 432, not Appl. (Dalai, J.) TiLAK SlNGH 
v. Sheo Nandan Misir. 118 I. C. 527 = 

10 L. R. A. Rev. 360= A. I. R. 1929 All. 612. 

-S. 20 (3)—“ Transferable ” relates to transfers 

voluntary or involuntary. 

The word “transferable” is used in sub-cl. (2) in its 
general sense, no matter whether the transfer is volun¬ 
tary or involuntary. Although the whole clause is not 
repeated in sub-cl. (3), there is no reason to suppose 
that the word “transferable” is not used in the same 
sense in that clause also and that it is confined to private 
transfers only. (Sulaiman and Maker ji, J J.) 

Ballabha Das Murat Narain Singh. 

48 All. 385 = 24 A. L. J. 489 = 95 I. C. 1048 = 

A. I. R. 1926 All. 432. 

-S. 20 (3)— Interest of a thekadar 

The interest of a thekadar is heritable but not trans¬ 
ferable, provided there is no provision to the contrary in 
the lease. (Sulaiman and Mukerji, J J.) BALLABHA 

Das v. Murat Narain Singh. 48 All. 385 = 

24 A. L. J. 489 = 95 I. C. 1048 = 

A. I. R. 1926 All. 432. 

-S. 20 (3 )—Iliterest is not transferable though so 

stated in a lease. 

The interest of a permanent lessee of ag'icultural 
land though declared to be transferable by the lease, is 
not transferable. (Mears, C.J. and Mukerji, J.) MaJID 

Husain v. Kurban ali. 93 I. C. 1005 = 

A. I. R. 1926 All. 412. 

-S. 20 (3 )—Express condition in lease jnakes lease 

transferable. 

S. 20, sub-clause (3) of the Tenancy Act implies that 
if under the express condition of the lease the right is 
made transferable, the lease would be transferable. 
(Sulaiman and Boys, J J.) BAHADUR v. RAJA MOTI- 

CHAND. 88 I. C. 224 = 47 All. 589 = 

23 A. L. J. 409 = A. I.R. 1925 All. 580. 

-S. 20 (3 )—Appointment of receiver in execution 

proceedings against thekadar, to collect latter's arrears 
of rent and utilise them for satisfying decree is legal. 

In execution of a decree passed against a thekadar, a 
receiver was appointed to collect rents recoverable by 
the thekadar from occupancy and non-occupancy tenants, 
and to utilise them in satisfying the decree against the 
thekadar. Held, that the appointment of the receiver 
did not amount to the transfer of the property from the 
judgment-debtor to the receiver and hence was not 
illegal. (Mukerji and Dalai, //.) KlRTARATH GlR 

v. Mathura Prasad. 46 All. 924 = 811 .c. 741 = 

A. I. R. 1925 All. 72. 

-S. 22 —Collateral not sharing in cultivation with 

deceased is not entitled to succeed in preference to 
collateral in possession of holding. 

A collateral who did not share cultivation with the 
deceased occupancy tenajit is not entitled to succeed to 
the deceased occupancy tenant in preference to a colla¬ 
teral in possession of the holding. (Mukerji and Barnet 
//.) Ram Brich v. Gopal Pande. 

A. I. R. 1930 All. 518. 

-S. 22— S. 22 does tiot prohibit survivorship of 

co-tenant. 

S. 22 lays down the succession for a deceased 
occupancy tenant but it does not lay down that there 
should be no right of survivorship of one occupancy 
tenant to a deceased occupancy co-tenant. (Mukerji and 
Bennet, //.) MT. RaSULAN v. BaBU. 

1221. C. 404 = 11 L. R. A. Rev. 90 = 
1930 A. L. J. 811 = A. I. R. 1930 All. 350. 

-S. 22—Co-sharers—Rule as to survivorship is 

modified by Contract Act , Ss. 42 and 45. 
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The rule of survivorship among joint tenants is modi¬ 
fied in India by Ss. 42 and 45, Contract Act, which puts 
the representative of the deceased joint tenant in his 
place, so long as there is such a representative. On 
failure of such a representative the rule of survivorship 
among joint tenants applies. ( Mukerji and Ben net, JJ.) 
MT. RaSULAN v. BaBU. 122 I. C. 404 = 

11 L. R. A. Rev. 90 = 1930 A. L. J. 811 = 

A. I. R. 1930 All. 350. 

- 3. 22— Inheritance. 

S. 22 does not deal merely with cases of inherit¬ 
ance upon intestacy. The words “shall devolve” in the 
section are meant to apply in all cases so as to deprive 
tenants, of the classes with which the section deals, of 
any power to alter by will or other testamentary disposi¬ 
tion the line of inheritance prescribed by the section. 
A. I. R. 1924 All. 508, Foil. (Weir, /.) NaGESHWAR 
Murao Bhikhi Murao. 1111. C. 718 = 

13 R. D. 188 =10 L. R. A. Rev. 75. 

-S. 22— Illegitimate Sndra son is a “male lineal 

descendant ” of his father. 

An illegitimate son of one belonging to a Sudra caste, 
by a kept woman is entitled to succeed to the holding of 
his father as a “male lineal descendant” within the 
meaning of S. 22 of the Agra Tenancy Act, 1901. 30 
All. 508, Foil. (Iqbal Ahmed, /.) Mewa RAM v. LAL 
Sahal 100 I.C. 650 = A.I.R. 1927 All. 410 (e;. 

-S. 22 —“ Sharing in cultivation" does not neces- 

arily mcati actual ploughing. 

‘Sharing in cultivation’ does not necessarily mean 
actual ploughing A person who helps another in his 
agricultural pursuits would be ‘sharing in cultivation’ 
although he does not actually plough the fields. Sharing 
is not confined to ploughing, sowing, attending the crops 
or reaping them. 2 Unp. Dec. 237, Foil. (Sulaiman, /.) 
RAM Deo v. SHEO NAIK. 94 I.C. 190 - 

A.I.R. 1926 All 465. 

- S. 22 —One of the co parceners owning occupancy 

holding does not bring the case under S. 22. 

Where a joint Hindu family owns an occupancy 
holding, the death of one of the co parceners does not 
bring about a devolution of tenancy under S. 22. 42 All. 
668 , Foil. (Walsh, J.) CHATURI AHIR v. JHINNU 

Ahir. 93 I.C. 98 (All.). 

-S. 22 —Succession to tenancy — Tenancy.in posses¬ 
sion of mortgagee at the time of tenant's death — Prospec • 
five heir of the tenant can be said to share in cultivation. 

Although where, when the mortgagor dies, the land 
constituting the holding is held by the mortgagee, the 
next heir of the mortgagor at the date of his death can 
be said to have been sharing in the cultivation of the 
holding. (Mukerii, J.) LaLLU SlNGH v. RaOHU- 
NANDAN. 85 I.C. 690 = A.I.R. 1925 All. 794. 

- S. 22 —Hindu law — Successioti—Sons of pre¬ 
deceased son are nit it led to succeed along with sunnving 
sons even to the tenancy rights of the deceased. 

On the death of a separated Hindu zamindar his pro¬ 
perty must be divided among his sons and his grandsons 
by a pre-deceased son, the latter being entitled to the 
share to which their father would have been entitled had 
he been alive. The same rule applies to the devolution 
of the tenancy rights possessed by the deceased by virtue 
of S. 22 of the Agra Tenancy Act. In S. 22 the word 
“ descendants” would imply that there may be more 
than one descendant and they also may be in different 
degrees. No particular principle is involved in the rule 
v hich may indicate that the remote descendents were to 
be excluded by the nearer ones. ( Mnkcrjee , /.) 
RAMRUP PANDE v. SARJU PANDE. 87 1.0. 668 = 

A.I.R. 1925 AIL 786. 
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-~S. 22 —Mortgage of property by female absolute' 

muner—Mortgage is valid and husband's heirs cannot * 
oust mortgagee after her death. 

Plaintiff sought recovery of possession as the usufruc¬ 
tuary mortgagee of certain plots mortgaged to him under 
a deed executed in 1914, by a Hindu widow who was 
the absolute owner of the property mortgaged. She put 
the plaintiff into possession, and he remained in posses¬ 
sion for six years. On the lady’s death, the defendants, 
her heirs, being the nearest reversioners of her late- 
husband, succeeded in ejecting the plaintiff. 

Held, that plaintiff was entitled to recovery of posses¬ 
sion. 

Held further that ex-proprietary tenancy in favour of 
the lady did not necessarily come into existence from 
the date of the mortgage but if it did, it was certainly 
surrendered by her to the only person who could be 
treated as the land holder, that is, the plaintiff mort¬ 
gagee, and if any ex-proprietary tenancy did continue uj> 
to the date of her death, it certainly did not devolve on 
the defendants. A.I.R. 1924 All 737, Foil. (Mears, C J. 
and Piggott, /.) Ram Prasad Singh v. Nepal 
Singh. 88 I.C. 290 = 47 All. 600 = 23 A.L.J. 368 = 

A.I.R. 1925 All. 420- 

-S. 22 — Ex-proprietary tenant—A daughter's sotr 

or a collateral succeeds to the ex-proprietary tenancy- 
only when he shares in actual cultivation. 

A daughter’s son or a collateral can only inherit if he 
sh**red in actual cultivation of the holding at the time of 
the tenant’s death. When the tenant has sub-let to 
others, he is not in actual cultivation and therefore no¬ 
body could be said to share his cultivation. (Gokul 
Prasad, J.) SHAIKH SAJJAD HUSSAIN v. WALI 
Muhammad. 73 I.C. 1030 = 5 L.R.A. Rev. 21^- 

A.I.R. 1923 All. 461- 

-S. 22 —Tenant grove-holder dying without heirs 

but indebted—Landlord is not responsible for the debts 
of the last holder, though the land rei'erts to him. 

The right of a tenant to reside in a house in the in¬ 
habited site of an agricultural village of the United Pro¬ 
vinces and the right of a tenant grove-holder in certain 
villages, are both limited estates. When the last holder 
of such a house dies without heirs the house reverts to 
the landlord and in the case of certain villages, when the 
tenant grove-holder dies without heirs, the trees and land 
revert to the landlord. The landlord, however, does 
not succeed as heir and hence the landlord cannot be 
held responsible for the debts of the last holder. 1 Cal.. 
391, P. C. and 33 A. Ill (F. B.) Rel. on. (Stuart, J.) 
Mt. Ramman Bibi v. Mathra Prasad. 

75 1.0. 621= A.I.R. 1923 AU. 374- 

- S. 22 —‘ Devolve \ meaning of in case of widow. 

A widow who succeeds to an occupancy holding on 
the death of her husband may not have anything more- 
than a life interest therein; but she would be an 
occupancy tenant for the time being and the succession 
would open out on her death to the heirs of the last 
male holder and would go to the persons entitled under 
S. 22, and then in existence, provided that, if those- 
persons are the daughter’s sons or collateral male rela¬ 
tives in the male line of descent, they must be co-sharers 
in the cultivation of the holding at the time when the 
last occupant died. Case law discussed. (Kanhaiya Lai*. 
/) BHAWAN1 BHtKH V. SlDH NARAIN. 

70 I.C. 820 = AIR. 1923 All. 18- 

-S. 22 —No retrospective effect— N. W. P. Pent' 

Act (Act XII of 1881), 9 —Tenant dying before near 
Act—Succession is goiierned by Hindu Law as modified 
by S. 9 of Rent Act , 1881 —Collateral is not entitled ter 
inherit unless ht was in joint cultivation with deceased . 

Where the question was whether in the case of a 
Hindu occupancy tenant who had died before the pre- 
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sent Tenancy Act (Agra Tenancy Act II of 1901) came 
into force, succession was to be governed under the new 
Tenancy Act or bv Hindu Law proper, or by the Kent 
Act (III of 1881).' 

Held, that the present Tenancy Act had no retrospec¬ 
tive effect so as to affect a succession to the holding of 
such a tenant. As the succession opened out to the 
•estate of the original tenant when the Kent Act of 1881 
was in force, it was governed by Hindu Law as modi¬ 
fied by S. 9 of that Act and a coll iteral (reversioner) 
was not entitled to inherit his property unless he was 
joint in cultivation with him. 38 All. 197, Dist. 
and Gokul Prasad , JJ.) Bf.CHU SINGH v. 

Baldeo Singh. 65 I.C. 507 = 44 All. 327 = 

20 A.L.J. 165 = A.I.R. 1922 All. 84. 

- S. 22 — Tenancy Act of 1859, S. 6 — Death of 

.owner of occupancy holding—His widow remaining in 
possession for 12 years requires holding in her own right 
—Reversioner cannot question gift by her. 

The next reversioner of a widow brought a suit to 
recover possession of a certain occupancy holding from 
•one Manpal Singh who held the gift of those holding 
from the widow, on the allegation that the widow had 
.no right to make the gift. On the question whether the 
widow got the holding from her deceased husband, who 
died before the Act of 1873, under ordinary rules of 
Hindu Law of Inheritance, or had acquired in her own 
iright, the right of occupancy, 

Held , the right of occupancy first created by the Act 
•of 1859 was neither transferable nor heritable. The 
widow acquired the occupancy right in her own right and 
the succession to her would be governed by S. 22 
•of the Tenancy Act of 1901. ( Gokul Prasad and 
Stuart, //.) Manpal Singh v. Raj partab Singh. 

65 I.C. 824 = 44 All. 376 = 20 A.L.J. 181 = 

A.I.R. 1922 All. 31 (2). 

- S. 22 — Construction—Interest in part of a hold¬ 
ing—Section applies. 

S. 22 governs the devolution of interest of an occu¬ 
pancy tenant in part of a holding. 16 A. L. J. 459, not 
Toll. (Piggott and Walsh, J J.) MUTASADDI LAL v. 

Daya Shankar. 2 L.R. A. 3 fRev.) = 62 I.C. 103 = 

2 U.P.L.R. (All.) 417. 

- S. 22— Construction—Occupancy tenancy — Dcvo- 

luti on—Joi nt h ol d i ng. 

The devolution of interest of an occupancy tenant of 
a joint holding is governed by S. 22 and his successors- 
in-interest cannot redeem a mortgage effected by him of 
his interest in the property. (Piggott and Walsh, //.) 
MUTASADDI LAL V. DAYA SHANKAR. 

2 U. P. L. R. (All.) 417 = 62 I.C. 103 = 2 L.R.A. 3. 

-S' 22 — Construction—Admission of a non-tenant 

is not a transfer of right. 

Mere admission by the successor of an occupancy 
tenant of a person who is not a tenant to a share m cul¬ 
tivation cannot transfer to the latter any right in the 
tenancy. ( Hopkins, S. M. and Porter, J. M.) SHREE 

Krishna Datta Dube v. Jogeshwar Upadhia. 

60 I. C. 250 = 2 U. P. L. R. (B. R.) 92. 

- Ss. 23 to 30—Thekadars are tenants for apply¬ 
ing the Act and the sections apply to them. 

Thekadars are tenants for the purpose of applying the 
provisions of the Tenancy Act and the provisions of 
■Ss. 23 to 30 regarding the right of sub-leasing are applica¬ 
ble to them. 6 A. L. J. 649, Ref. (Daniels, J.) INDER 
Deo Rai v. Ram Charitter Rai. 741. C. 971 = 
5 L. R. A. Rev. 28 = A. I. R. 1923 All. 560. 

-- S. 24 — Sub-lease—Whole money realized before 

sub-tenant occupies—No sub-lease is created. 


AGRA TENANCY ACT (1901), S. 28. 

A sub lease contemplated by S. 24 must be an agree¬ 
ment whereby a person as sub-tenant promises to pay 
something in cash or kind in the future and therefore 
when the whole sum has been realized before the sub¬ 
tenant occupies, the transaction does not amount to a 
sub-lease under S. 24. Bhavani v. Choudry Mangli 
Singh , A.I.R. 1927 All. 567, Foil. (Ashworth, /.) 
Man Singh v. Chunni Singh. 102 I.C. 809 = 

8 L. R. A. Rev. 214 = A. I. R. 1927 All. 785. 

■- Ss. 24 and 25 —Grant of occupancy land for 

fixed term in consideration of discharging debts is not a 
sub-lease within Ss. 24 and 25— (Mukerji, J.) Transac¬ 
tion falls entirely within Transfer of Property Act, 

S. 58. 

A grant of occupancy land for a fixed term free of 
rent in consideration of a promise to pay certain debts 
already due and to pay the rent as it became due yearly 
to the zemindars is not a sub-lease within the term of 
Ss. 24 and 25 but is a transfer. 

Mukerji, J .—The transaction falls entirely within 
four corners of S. 58 of the Transfer of Property Act 
and is one of a pure usufructuary mortgage. 25 All. 
115 P.C., Expl. (Mukerji and Ashworth, J J.) BHAWANI 
v. MaNGALI SINGH. 49 All. 820 = 102 I. C. 205 = 

25 A. L. J. 633 = 8 L.R. A. Rev. 139 = 

A. I. R. 1927 All. 567 (2). 

-Ss. 24 and 25 —‘ Sub-lease’—Meaning explained. 

The sub-lease contemplated by Ss. 24 and 25 must 
mean a contract under which the person given the right 
of occupation is bound, after entering into occupation to 
pay something in cash or kind to the person granting 
that right, and will not apply where nothing at all is to 
be paid in cash or kind to the person transferring the 
right of occupation. (Mukerji and Ashworth , //.) BHA- 
VVANI V. MANGALI SlNGH. 49 All. 820 = 

25 A. L. J. 633 = 102 I.C. 205 = 8 L.R. A. Rev. 139 = 

A. I.R. 1927 All. 567 (2) 

-S. 25 —Lease of occupancy holding for five years 

coupled with arrangement to appropriate rent in lieu of 
interest for loan advanced—Transactions of loan and 
lease independent and not referable to each other — Tran¬ 
saction is not usufructuary mortgage. 

A transaction by which an occupancy tenant sub-lets 
his holding for a period of five years, coupled with an 
arrangement that the rent was to be appropriated in 
lieu of interest on a sum due to the sub-tenant does not 
by the mere fact of the loan advanced make it a usufruc¬ 
tuary mortgage. The sub-tenant is liable to be ejected on 
the expiry of the term and cannot insist or retain the 
land till the money advanced is paid. To constitute such 
transaction a usufructuary mortgage, the bond acknow¬ 
ledging the loan, though executed simultaneously, should 
be referable to and dependent on the lease and further 
the lease should entitle the sub-tenant to continue in 
possession till payment of his dues in full. 25 AH. 115 
Ref.; 17 I.C. 1522 and A.I.R. 1922 All. 134 and 18 I.C.’ 
9, Dist. (Niamatullah, /.) CHOTEY LaL v. Mt. 
MOHANIAN. 1930 A.L.J. 332=11 L.R.A. Rev. 46 = 

A. I. R. 1930 All. 375. 

-S. 25 — Sub-lease in violation of section is not 

enforceable—Contract Act, S. 23. 

All agreements which are contrary to the law are void 
and unenforceable and no party to such an agreement 
can obtain any relief from the Courts. (Lindsay, /.) 
DHARMAN v. SUKHI. 73 I. C. 981^ 

5 L. R. A. Rev. 31 = A. I. R. 1923 All. 453. 

Ss. 28 and 57 (a) Interest of usufructuary 
mortgagee or sub-lessee of occupancy holding determines 
on termination of right of occupancy. 
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The interest in an occupancy holding of any person, 
to whom an occupancy tenant sub-lets or to whom he 
grants a usufructuary mortgage of land comprised in his 
occupancy holding, will determine if it has not already 
determined on the determination of the right of occu¬ 
pancy and can subsist no longer than the right of 
occupancy. 15 All. 219, Rel. on ; A.I.R. 1925 All. 580, 
Dist. {Makerji and Bcnnet , J /.) SHAHZAD SlNGH v. 
Bachoo Singh. 1930 All. 599 = 

A. I. R. 1930 All. 352. 

- Ss. 31 and 20— Limitation — Agra Tenancy Act, 

S. 31. 

After the lapse of the period of limitation prescribed 
by S. 31, the transfer cannot be challenged but the land¬ 
holder has as against the transferee all the rights posses¬ 
sed by the transferor in case the latter dies without 
leaving any heirs. ( Kanhaiya Lai , J ) BAJRANGI SlNGH 
v. Sheo Bar at. 78 I. C. 631 = 

A. I. R. 1924 All. 841. 

-S. 31— Landlord must get a sub-1 case declared 

void within one year of the transfer. 

A landholder might accept and recognize a sub-lease 
created by his tenant but if he wishes to repudiate it, he 
must do so at an early date and bring his suit within 
one year of the transfer. Where the defendant was 
found to be the sub-tenant of a transferee under an in 
valid lease from the ex-proprietary tenant which lease 
was not set aside within one year, the defendant is liable 
to be ejected at the instance of the ex-proprietary tenant. 
(Gokul Prasad , /.) MAKHAN LAL v. DEBI PRASAD. 

A. I. R. 1923 All. 401 (2). 

- S. 32 — Scope. 

A suit for possession of a portion of an occupancy 
holding is not maintainable. 29 All. 66; 30 All. 90, Foil. 
(.Banerji , /.) BlR v. GaJADHAR. 89 I. C. 19 = 

A. I. R. 1926 All. 140. 

- S. 32 —One sharer kept out of possession by co- 

tenants—Suit by him for profits or damages is not bar¬ 
red. 

S. 32 bars a suit for partition of a holding. It does 
not bar the maintenance of a suit for damages or profits 
where one of the parties entitled to a holding is kept out 
of possession by his co-tenants. 31 All. 348 (F.B.), Appl. 
{Mukerji, J.) MUNSHI RAM v. BHAGWANT. 

87 I. C. 782 = A. I. R. 1925 All. 697. 

- S. 32 —Suit against lawful holder. 

S. 32 does not apply to a suit to recover a fractional 
share in a holding against a person in lawful possession. 
37 All. 336 Foil. ( Daniels , /.) Ram KlSHEN v. SHEO 
SAGAR PANDEY. 73 I. C. 462 = 

A. I. R. 1924 All. 304. 

- S. 32 (2) — Suit for possession of specific plots, 

against co-tenants is net barred when the holding has 
been divided among themselves. But such suit does not 
lie against landlord. 

When once co-tenants are in separate possession of 
separate plots out of the holding and one of the co-ten¬ 
ants is dispossessed, he is entitled to sue for specific pos¬ 
session of the plots from which he is dispossessed so 
long as the suit is instituted against the co-tenants and 
not the landlord. Such possession does not in any way 
interfere with the rights of the landlord. 33 All. 143, 
Foil.; 29 All. 66; 30 All. 90, 31 All. 348, Dist. {Dalai J.) 
Ghasi v. MT. Bharto. 80 I. C. 941 = 

A.I. R. 1925 All. 53. 

-Ss. 34 and 156— Person occupying land 7vithout 

consent of proprietor or asserting right in himself acqui¬ 
res right by prescription and is not assessable under 

S. 34 or 156. 


AGRA TENANCY ACT (1901), S. 34. 

Where a person enters into occupation of land with¬ 
out the consent of the proprietor and with an assertion 
of proprietary rights and 12 years have elapsed, that 
person acquires ownership by prescription and the former- 
proprietor cannot have rent assessed on that person, 
either under S. 34 or under S. 156. If, however, the- 
period of occupation in the assertion of proprietary- 
rights were less than 12 years, then the zemindar could, 
sue under S. 34, for the determination and recovery of : 
rent. {Mukerji and Bonnet, J J.) BAIJ NATH DHA- 
RAM Pal. A. I. R. 1930 All. 441 (2). 

-Ss. 34, 58 and 79 —Suit for ejectment of some 

co-sharers by tenant — Ss. 34 and 58 and not S. 79 apply.. 

Where the dispossession is not by, or on behalf of the- 
whole body of co-sharers, a suit for ejectment of the co¬ 
sharers by a tenant can be brought under Ss, 34 and 53 
and not under S. 79. A. I. R. 1924 All. 572 ; 9 A. L. J. 
771 and 40 All. 300, Rel. on. {Mukerji and Bennet, 
//.) Adit Narayan Singh v. Mahabir Prasad- 
Singh. 1930 A. L. J. 684 = A. I. R. 1930 All. 398. 

-S. 34 — Landlord cannot eject tenant holding by 

adverse possession. 

A man who has been adversely in possession for more 
than 12 years cannot be ejected under S. 34 by the 
landlord, who hrs lost his title by adverse possession.. 
{Mukerji, J.) DAULAT SlNGH v. SHEO NATH. 

114 I. C. 890 = 10 L.R. A. Cr. 179 = 

A. I. R. 1929 All. 211. 

-S. 34 — Several trespassers i?i possession of land — 

Suit for fair rent against all—One of them dying du¬ 
ring pendency of suit—His representative not brought on- 
record—Suit is maintainable against the remaining tres¬ 
passers — C. P. Cede, O. 22, P. 9. 

There is nothing in the language of S. 34 to preclude- 
any one of several persons, occupying land without th& 
permission of the landlord, from being sued for paying 
the compensation of fair rent ; thus the liability of 
tenants for the payment of the rent of any holding is 
joint and several and so, if in course of such a suit one- 
of the trespassers dies and his representative has not 
been brought on the record the suit does not abate 
against the remaining trespassers. 34 All. 604 and 
A. I. R. 1925 All. 425, Foil. {Mukerji, /.) MANAK. 
Chand Singh v. Khubi. 9 L. R. A. Rev. 215= 

116 I. C. 96 = A. I. R. 1928 All. 555. 
-S. 34— A trespasser is net a tenant under S. 34. 

A trespasser though liable to be assessed to rent is 
not under an immediate obligation to pay rent and there 
fore cannot, for the purpose of ejectment, be regarded 
as a tenant under the section. 9 A. L. J. 771, Expl. 
{Ashworth, J.) SHEORAJ SlNGH v. KUNJ BEHARI. 

8 L. R. A. Rev. 297 = 106 I. C, 878 = 

A. I. R. 1927 All. 720. 

-Ss. 34 and 4 (6) —Suit for ejectment’- L PlaintifT 

proved to be occupancy tenant—Defendant is liable to be 
treated as tenant under S. 34 read with S . 4 (5) unless 
he proves contrary. 

In an ejectment suit where it is admitted that the 
plaintiffs were once the occupancy tenants of the plots 
in dispute, the defendant unless he succeeds in proving 
that the plaintiffs’ right as occupancy tenants of the plots 
in dispute has been extinguished, is liable to be treated 
as a tenant in accordance with the provisions of S. 34' 
read with S. 4(5). {Iqbal Ahmed, J.) MUNNA v. 
Baij Nath. 99 I. 0. 5S1 = 8 J.. R. A. Rev. 67 = 

A. I. R. 1927 All. 212 

-S. 34 — U.P.Land Pevettue Act, S. 36 —Pent 

fixed by corn premise between mortgagee and proprietors 
in possession as lessees ean be recci>ercd by auction * 
purchasers of proprietary interest. 

Where proprietors mortgaged the zemindari share with 
possession but instead of handing over possession to* 
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mortgagees remained in possession and agreed, in a rent 
suit by mortgagees, to pay a certain rent. 

Held , that the auction-purchaser who purchased the 
proprietary interest and redeemed the mortgage on pay¬ 
ment of principal and arrears of rent was entitled to 
recover rent from original proprietors at that same rate 
as the compromise. {Kanhaiya Lai and Ashworth , JJ.) 
PANNA LAL v. ROSHAN LaL. 98 I. C. 146 = 

A. I. R. 1927 All. 109. 

-S. 34 —Occupancy right does not arise in favour 

of a person not paying rent. 

An occupier shall not be deemed to occupy the land 
for the purpose of acquiring occupancy rights until he 
begins to pay rent therefor. ( Daniels , /.) TULSI SlNGH 
v. SHEOSARAM RAI. 96 I. C. 187 = 

A. I. R. 1926 All. 678. | 

-S. 34 —Suit against person who came into occupa¬ 
tion with consent of landlord—Section does not apply. 

S. 34 refers to suits brought against persons 
whose occupation began without the landlord’s consent 
and not to a suit in which it is found that the defendant 
was initially in occupation with landlord’s consent. 35 
All. 123 and 8 A. I.. J. 1087, Ref. ( Kanhaiya Lai J.) 
Mata Din v. Anand Madho. 87 I. C. 590 = 

A. I. R. 1925 All. 812. 

-Ss. 34 and 199 —Defendant can have question of 

proprietary right referred to Civil Court. 

In a suit for ejectment under S. 34 the defendant can 
ask to have the question of proprietary right referred to 
a Civil Court under S. 199. ( Daniels , /.) IQBAL 
Ahmad v. Suraj Bali. 

82 I. C. 651 = A. I. R. 1925 All. 210. 

-S. 34 —Ejectment suit not—Failure to plead 

S. 34 is fatal—Person in occupation without land¬ 
holder's consent can be ejected. 

Omission to plead specifically S. 34 of Agra Tenancy 
Act in a suit for ejectment is nat necessarily fatal to suit. 
A person occupying land without the land-holder’s con¬ 
sent can be ejected as non-occupancy tenant. ( Daniels t 

J.) Iqbal Ahmad v. Suraj Bali. 82 I. C. 651 = 

A. I. R. 1925 All. 210. 

-S. 34 —Person in possession for more than 12 

years becomes tenant when landlord acknowledges him as 
such . 

Under S. 34 of the Tenancy Act a person who 
has cultivated land without the consent of the landholder 
becomes a tenant when the landholder chooses to 
acknowledge him to be so, either by suing for rent 
or by suing for ejectment. It is at the option of 
the landlord to treat such a person either as a trespasser 
and sue him in the Civil Courts or as a person liable 
to pay rent and sue him in the Revenue Courts, but 
until the landlord has exercised this option, such a person 
cannot be considered to be a tenant. ( Gokul Prasad , /.) 

Tarif v. Asa Ram. 73 I. C. 212= 

* A.I.R. 1923 All 419. 

--S. 34 —Suit for rent is not tenable , in abse?ice of 

agreement to pay rent or assessment by Court. 

A thekadar of a village from the zemindar sued the 
defendant for rent under S. 34. Agreement for pay¬ 
ment of rent had never been made between the parties, 
nor was ever any rent formally got assessed by any 
Court. 

Held , that the suit is not tenable. 8 A. L. J. 1087, 
Ref. (Ryves, J.) MANNU Lal v. Babu Ram. 

A. I. R. 1923 All. 402. 

S. 34 —Vendee of equity of redemption subject to 
mortgage of proprietary rights — S. 34 applies. 

Where the transfer of equity of redemption of the 
proprietary interest subject to a usufructuary mortgage 
was made behind the back of the mortgagees, S. 34 
w r as held to be applicable for the recovery of arrears 1 


of rent from vendees of equity of redemption. {Ryves- 
and Daniels , //.) GULAB SlNGH v. SH1B LaL.- 

74 I.C. 286 = 21 A. L. J. 331 = 4 L. R. A. Rev. 206 = 

A. I. R. 1923 All 347- 

-S. 34 —Suit for rent under S. 34 —Remand by 

District Judge—Appeal does not lie from order of 
remand. 

There is no appeal from an order of remand passed 
by a District Judge in an appeal under the Agra Ten¬ 
ancy Act from the Court of an Assistant Collector. The 
fact that the suit in the Assistant Collector’s Court was 
one for rent brought under the special provisions of 
S. 34 does not make any difference. (Piggott and Walsh , 
JJ.) JAI PRASAD t'. DALSINGAR. 60 I. C. 991 = 

19 A. L. J. 146= A. I. R. 1921 All. 85. 

-S. 34—Suit to eject trespasser as tenajit. 

Where the landlord treats a trespasser as tenant and 
sues to eject him. he can do so and S. 34 applies. 

( Fcrard , .S'. M. and Harrison , J. A/.) RAM SARAN z\. 

Tulshi. 60 I. C. 238 = 2 U. P. L. R. (B.R.) 90. 

-S. 35 —Sharing cultivation explained. 

Assisting one’s uncle at an advanced age in looking 
after his holding would amount to sharing in the culti¬ 
vation. (Mukerji and Rennet , JJ.) MOHJUDDIN v.. 

Door i Singh. A.I.R. 1930 A11.441. = 124 I.C. 559(1).. 

- Ss. 35 and 41— Rent of ex-proprietary or occu¬ 
pancy tenant cannot be enhanced on oral agreement. 

Under S. 41 the rent of an ex-proprietary or occupancy ' 
tenant cannot be enhanced under an oral agreement, 
and such an agreement being void under law it does not 
help the landlord under S. 35 to prove the fact that 
previous payments of rent were at an enhanced rate. 

(Lindsey , J.) GURNARAIN CHAUBE v. NIRAND- 

Singh. 93 I.C. 1=A. I. R. 1926 All. 342.. 

-S. 36 —Landlord going to grove himself and tak¬ 
ing mangoes—Suit lies in Small Cause Court and not 
Revenue Court. 

A suit brought by plaintiff grove-holder on the allega¬ 
tion that the defendant Zemindar being entitled to- 
one-fourth of the fruits of the grove wrongfully appro¬ 
priated one-half of the fruits is cognisable by Small 
Cause Court. The verb ‘to exact’ implies something 
which the tenant has been commpelled to pay against 
his will and does not apply to a case in which the 
landlord has gone to the grove and gathered the pro¬ 
duce for himself. ( Daniels , J.) I<ABI PRATAE v. RAM 
PRASAD. 74 I. C. 502 = 45 All. 725 = 

21 A. L. J. 646 = 4 L. R. A. (Civ) 331 = 

A. I R. 1924 All. 125. 

-S. 36 —Usufructuary ?nortgage of sir —Possession 

not given to mortgagee—Contract to pay interest in case 
possession not delivered—Mortgagee is entitled to interest 
on failure to get possession. 

Where the ex-proprietary tenant executed a usufruc¬ 
tuary mortgage of the sir lands knowing full well that 
the mortgagee could not be given possession over the 
lands and agreed to pay rent if no possession were given 
and the mortgagee could not have his name mutated and 
failed to have rents assessed, 

Held , even though a mortgagee of sir land fails to- 
have the rent assessed, he is entitled to have interest at 
the contract rate. (Ryves , J.) Janki Ram v. MlSRl 
Lal. „ _ 711. C. 382 = A. I.R. 1923 All. 377. 

Ss. 41 and 35 —Rent of ex-proprietary or occu¬ 
pancy tennant cannot be enhanced on oral agreemeiit. 

Under S. 41 the rent of an ex-proprietary or occupancy 
tenant cannot be enhanced under an oral agreement and 
such an agreement being void under law it does not help- 
the landlord under S. 35 to prove the fact that previous 
payments of rent were at an enhanced rate. {Lindsay, 

J.) Gur Narain v . Nirand Singh. 

93 I. C. 1= A.I.R. 1926 All. 342.. 
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_g 41 — Unregistered agreement to enhance is 

U JlTJilll • • 1* I . 

That the rent of an occupancy tenant is liable to 

enhancement bv an unregistered agreement or an oral 

agreement, is impossible. 33 1.0.417 of Board °[ 

Revenue, Dissented from. (Stuart, /•) B. rRAo 

N 4RAIN v. ANGAD. 701. 0. 495 — 

AIR. 1922 All 55 (2). 

_-S s . 43 to 46 — l r . P. Land Revenue Act, Ss. 87, 

and 88 —Recorded rent must be decreed by Civil Court 

except in case of clerical error. 

In rent suits in the Revenue Courts against occupancy 
tenants the Courts must award rent at the rates which 
are fixed upon the papers unless those rates are entered 
erroneously by a clerical mistake, and where there is a 
binding order of competent authority the Court has no 
discretion but must allow the rent at the rates direct¬ 
ed. If either the landlord or the tenant has any objec¬ 
tion to tho -e rates he must apply to the proper authori¬ 
ties to have those rates altered, but the Court trying a 
suit for arrears of rent has no authority in the matter. 
(Stuart and Mutterji , //•) YAQUB ALl v. DHAN 
Singh 78 I. C. 863 = 46 All. 316— 22 A. X>. J• 212 — 
5 L. R. A. Rev. 52 = A. I. R. 1924 All. 429. 

_S 47— Agreement to enhance rent is binding only 

-when registered. 

S 47 lays down that where an agreement to ennance 
’ rent is arrived at, it would be binding on the parties 
on | y where it is registered. Want of registration is, 
therefore, fatal to a person claiming the enhanced rent. 
The fact that the terms had been entered in a decree 
makes no difference. A. I. R. 1928 All. 352, Foil. 
(1 fukerji and Roys, JJ.) SOHAN Lal ». RaGHUBIR 

VvhaT 1221. C. 763 = 1930 A. L. J. 324 = 

bAHA1, A. I. R. 1930 All. 118. 

_g s 47 and 13 (b )—Tenant ejected and re admit- 

i c d _ Tenancy is continuous only for S. 11 —When ejected 

tenant is re-admitted, agreement changing rent need not 

When a tenant is ejected under S. 58 ( A ) or ( B ), the 
break before his re-admission is to be condoned only for 
purposesofS.il. It is nowhere provided in the Act 
that when a tenant is re admitted by his landholder 
after ejectment, the rate of rent is to be the same ; the 
rent can be changed by an agreement which need not be 
•registered. (Benuet, /.) I<AM KlSHORE SlNGH v. 
Raghubir. HI I- C. 742—10 L. R. A. Rev. 101 — 
KM • A. I. R. 1929 All. 78. 

_ .g 47_ U. p. Land Revenue Act , S. 55— 4 Rent 

payable by a tenant ” means rent actually payable at the 
time of making the record—Settlement operations in 

progress— Tenant agreeing to a certain rent in future 

which was more than Rs. 100 -Tenants actually paying 
less at the time of settlement—Agreement for enhanced 
rent must be by registered document. 

. “ Rent payable by tenant ” can mean only the rent 

that is actually payable by him at the date of the mak¬ 
ing of the record and not the rent which may have been 
agreed to be paid at a future date. In the course of 
-the settlement operations tenants attested to a rent 
which they were not actually paying, but which they 
agreed that they would pay at a future date. The 
rent which they were actually paying was below Rs. 100 
and the rent which they agreed to pay in future was 
more than Rs. 100. The landlord b-ought a suit to re¬ 
-cover rent at the enhanced rate. 

Held that the agreement relied on could not be en¬ 
forced as an agreement to pay enhanced rent must be by 
a registered document, 14 A. L. J- 57 % Foil. ( Mukcrji v 
BlBl AHMADI BEGAM v. DHAN SlNGH. 

- y,; 116 I.C. 273 = 9 L. R. A. Rev. 137 = 

A. I. R. 1928 All. 365. 


AGRA TENANCY ACT (1901), S. 57. 

-S. 47 —Landlord and tenant—Joint tenants — 

Rent cannot be enhanced by an agreement entered into 
between one tenant and the landlord. 

When there are two joint tenants of a holding the 
rent of that holding cannot be enhanced by an agree¬ 
ment entered into between the landlord and only one of 
the two tenants. Under the terms of S. 47 of the old 
Tenancy Act of 1901 to make an enhancement a regis¬ 
tered agreement must be made between the landlord and 
everyone of the non-occupancy tenants. (Dalai, J.) 

Tungal Chandra Bhan. 108 I. C. 703= 

9 L. R. A. Rev. 63 = A. I. R. 1928 All. 214. 

-Ss. 49 and 97 —Agreement to enhance rent not 

exceeding AV.100 —Attestation by Revenue Court is neces¬ 
sary—Endorsement shenuing consent and identity of 
parties is sufficient. 

An enhancement stipulating for rent not exceeding 
Rs. 100, if not made by registered instrument, may be 
attested by a Revenue Court, and an endorsement which 
shows that the Revenue Court satisfied itself as to the 
identity of the parties, and the fact that they drew up 
and signed the agreement is sufficient attestation. ( Pul- 
lan , /.) MX. SHO SAHODRA V. HURI SlNGH. 

98 I. C. 503 = A. I. R. 1927 All. 106. 

-S 51—The word 4 tenant ’ in S. 61 covers a the- 

kadar or lessee. 

S. 51 protects a thekadar or lessee although there is 
a clear stipulation in the le.ve between the Zemindar 
and thekadar or lessee that the rent would be payable 
irrespective of whether there is any drought or flood or 
any calamity by which there is no produce in the village. 
There is nothing in S. 5l which could enable the court 
to take out the case of a lessee from the provisions of 
S. 51. (Mukcrji and Dalai, JJ.) FATEH CHAND z . 
MURAR1 LAL. 80 I. C. 8 = 46 All. 840 = 

22 A. L. J. 758 = 6 L. R.A. Rev. 241 = 

A. I. R. 1924 All. 906. 

- S. 56 —A portion of occupancy-holding sub-let 

for the sub-tenant's life time — S. 56 applies — Civil 
Courts have no jurisdiction to eject. 

Where an occupancy tenant agreed to sub-let a por¬ 
tion of the holding for a fixed rent during the life time 
of the sub te -.ant, the sub-tenant becomes a tenant with¬ 
in the meaning of S. 56 and can only be ejected in ac¬ 
cordance with the provisions of the Tenancy Act and 
not by a Civil Court. ( Stuart, /.) RAM GAJADHAR 
v. MT. SURTANI. 71 I. 0. 381 = 

A. I.R. 1923 All. 343. 

- S. 57 —Tenant cannot be ejected for non payment 

of pent even if he made such contract. 

A tenant can only be ejected in accordance with the 
provisions of the Tenancy Act and not on the ground of 
non-payment of rent even if the tenant made such a 
contract with the landlord. (Dalai, J.) MaSOODUL- 

zaman v. Raza Husain. 10 L. R. A. Rev. 73 = 

1101. C: 750 = A. I. R. 1928 All. 698. 

- S. 57 —Ltimilord granting agricultural lease — 

C mid it ion in lease that lessee would be liable to ejectment 
on non-payment of rent only—Lessee using land for non - 
agricultural purposes—Landlord barrister giving evi- 
dencc of ignorance of law—No allegation in written 
statement by lessee that landlord had contracted out of 
privilege under S. 57— Landlord cannet be presumed to 
have contracted out of his privilege under S. 57. 

A barrister landlord granted an agricultural lease to 
the defendant. One of the conditions in the lease was 
that the defendant lessee would be liable to ejectment on 
the ground of non-payment of rent and on that ground 
only. Defendant used the land for non-agricultural pur 
poses. Plaintiff sued for ejectment under S. 57. The e 
was no allegation in the written statement that the 
plaintiff contracted out of the privilege to which he was 
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entitled under S. 57. The plaintiff gave evidence of his the case. 28 All. 610, Applied. (Altars, C. J. and Pig - 
ignorance of law. gait, J.) KlJBER DaS v. Ram Din KaLWAR. 

Held , that the plaintiff did not contract out of the 20 A. L. J. 769 = 45 All. 5 = 77 I. C. 927 = 

privilege which he enjoyed under S. 57 and that it can- A. I. R. 1923 All. 14 (2). 

not be presumed that he fully knew the law on the sub- Ss. 57 (b) and 66 — Applicability . 

ject of landlord and tenant at the time of the lease. Section 66 has no application to a suit based on 

(Dalai, /.) MASOODUL ZAMAN v. RAZA HUSAIN. Cl. (b), S. 57. (Maker ji, /.) MANSA RAW v. MOHAM- 

10 L. R. A. Rev. 73 = 110 I. C. 750 = mad HUSSAIN. 9 L. R. A. Rev. 232 = 12 R. D. 419 = 

A. I. R. 1928 All. 698. 116 I. C. 283 = A. I. R. 1928 All. 624. 

- Ss. 57 and 177 —Decision by Assistant Collector Ss. 57 (c) and 58 (b) —Condition relating to 

— Only cases falling under Cls. (a), (b), (c), (e) or (f ) evacuation of land leased — S. 58 (b) and not S. 57 (c) 
of S. 177 are appealable to the District Judge. applies. 

Only those decrees of Assistant Collectors of the first Section 57 (e) contemplates an independent covenant, 
class in suits included in group B of 4th Schedule are the breach of which would entail a forfeiture of the 
appealable to the District Judge which come within Cls. lease. For example, if it were a condition that on the 
(<0> (c), 00 or (f) of S. 177 of the Tenancy Act. 37 planting of trees the lease would come to an end, on the 

All. 272, Dist. (Iqbal Ahmad, J.) MAHOMED SHABBIR lessee planting trees it would be said that he had corn¬ 
s'. ZaIN-UL-ABDIN. 8 L. R. A. Rev. 74= mitted a breach of condition and thereby forfeited the 

102 I. C. 184 = A. I. R. 1927 All. 564. lease. But the clause does not apply where the condition 

- S. 57— Turning into grove creates liability to relates to the evacuation of the lands leased. One of the 

ejectment within a year. conditions of the lease was that whenever the plaintiff 

An occupancy tenant has no right to convert a portion required the lands either for his khud khast or for the 
of the occupancy holding into a grove. If he does so the purpose of planting trees, the defendants would vacate 
landholder has got the power to eject him for doing an the lands without-waiting for the expiry of the full term 
act detrimental to the purpose for which the land was of the lease. The plaintiff alleged that he wanted the 
let. But the power can only be exercised within one lands for his khud khast and on the lessees not comply- 
year from the date of the conversion. (Kanhaiya Lai, ing with his notice to them to vacate the land, instituted 

J. ) Man Singh v. Madho Singh. a suit. 

22 A. L. J. 70 = 5 L. R. A. Rev. 34= Held, that Cl. (c), S. 57, had no application as the 
79 I. C. 599 = A.I.R. 1924 All. 430. condition, a breach of which was alleged to have been 

- Ss. 57, 63 (a)— Alienation by Hindu widow — committed, was the condition relating to evacuation 

Suit by reversioners for ejectment of alienees is not com- of the lands themselves. 

pcient unless they get the alien dions set aside - Hindu Held, further that the case fell under Cl. (b), S. 58 
Jaw. of the Tenancy Act. (Makerji, J.) Jhabba LaL 

A Hindu widow’s estate is n * -i life estate and it is DEBI RaW^ ^ 85 I. C. 575 = A. I. R. 1925 All. 679. 

not an estate held in trust for reversioners. She re- S. 57 (d) — Ejectment — Grcrve land—Tenant can- 

presents the estate and has power to make alienations not be ejected for having sub-let. 

subject to the right of reversioners to have those aliena- A tenant grove holder is not liable to be ejected from 
tions set aside if they are found to be either not for legal a grove-land on the ground of having sub-let. 17 A.L.J. 
necessity or not for the benefit of the estate. They do 971, Dist. (Stuart, J.) Lala SHEO PraSad z. BaBU 
not cease to be operative until they are set aside. A re- Ram. 71 I. C. 350 = A. I. R. 1923 All. 168. 

versioner therefore cannot institute a suit for ejectment S. 58 —Landlord and tenant—Right of suit. 

of the alienees in the Revenue Caurt without setting An occupancy tenant is at liberty to treat a squatter as 
aside the alienation. (Stuart, J.) KANDHYA v. Mt. a sub-tenant and sue him as such even though the latter 
RAJ KunwaR. 75 I.C. 681 = A.I.R. 1923 All. 367 (2). happens to be a landlord. 40 All. 300, Appl. (Dalai, 

- S. 57 (a) —Ejectment without decree — Non-pay- /•) GaNGA NaRAIN v. MaNIK Lal. 106 I. C. 307 = 

ment of rent. ® JL A^Rev. 295 = A. I. R. 1927 All. 727 (1). 

Upon the death of IC, the former Mahant, A took " S. 58 — Ground for ejectingthekadar is the expiry 
possession of the property claiming to be the successor of °f k*s theka at or before current agricultural year end _ 

K. While in possession of the property he executed Burden of pi oof is on the plaintiff and not on the defen- 
usufructuary mortgages of the land in dispute in favour dants — Allegation in plaint of defendants ' having no 
of R. U instituted proceedings against A claiming to right to remain in possession is not sufficient. 

be successor of K. He succeeded and became the re- The ground on which a thekadar or a person holding 
cognised Mahant. He then sued in a Civil Court to under a lease, can be ejected is that the term of his lease 
•eject R. The suit was compromised on these terms : — has expired or will expire at or before the end of the 
R was to retain possession over the plots in dispute at a current agricultural year, and the plaintiff asking for the 
rental of Rs. 2 a bigha so long as he paid the rent; but ejectment of thekadars is bound to show that the theka 
in default of payment of the rent U could eject him. U or lease, under which the land is held, has expired or is 
alleging that R had not paid the rent applied to the Rent about to expire, and it is not for the defendants to prove 
Court to eject him. On appeal on those proceedings it that they have some permanent right of occupancy which 
was held by the first appeal Court that A could not be protected them from ejectment. Mere allegation in the 
ejected under the provisions of S. 58 but under S. 57 plaint that the defendants are thekadars of the land 
(a). It was found on the facts by the lower appellate paying a yearly rent and that they have no right to re- 
Court that R had paid no rent. The lower appellate main in possession is not sufficient.. (Mears C. /. and 
Court ordered his ejectment. Lindsay, J.) DaRIYAI SlNGH v. CHOB SlNGH 

Held, on R's appeal that the compromise undoubted- ^ 911. C. 863=A. I. R. 1926 All 248 

ly binds the parties but this fact does not render it pos- —- S. 58 —Ejectment—Burden is on tenant to firewe 

sible for the appellant to be ejected for non-payment of his tenure. 

rent in the absence of a decree against him for arrears The mere fact that the plaintiffs called the defendants 
and the order , for ejectment does not mend the matter, lessees does not imply that they said or meant that the 
Under the provisions of S. 57 («), mere non-payment is defendants were holding, for a term. The burden of 
not sufficient to justify ejectment. S. 58 does not apply to proof is on the tenant when he is sued by his landlord 
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for his ejectment, to show that he has a permanent right to 
stay on the land and cannot be ejected by the proprietor. 

( Mukerji, J.) CHOB MNGH v. DARYAl SlNGH. 

5 L. R. A. Rev. 163 = 82 I. C. 594 = 

A. I. R. 1924 All. 915. 

-Ss. 58, 177 (Cl. c.) and 198 —Ejectment suit— 

Tenant raising question of title—Appeal lies to the Dis¬ 
trict Judge. 

In a suit for ejectment under Section 58 of the Agra 
Tenancy Act if the defendant raises a question of pro¬ 
prietary title, an appeal lies to the District Judge. 
(Gokul Prasad , /.) TULSI PRASAD SAHAI v. RAMRAj 
AH1R. 71 I. C. 308 = A. I. R. 1923 All. 414 (2.) 

-S. 58— Holding on sufferance without payment of 

rent does not create right. 

A person occupying land on sufferance without paying 
rent does not acquire occupancy right as a tenant and 
can be ejected as soon as the landlord withdraws the 
sufferance. (Fcrard, S. M. and Harrison , J. M.) 
AMEER HUSSAIN v. ALLAHDIA. 

2 U. P. L. R. (B. R.) 93 = 60 I. C. 258 = 

1 L. R. A. 43 (Rev.) 

-S. 58 (b)— Suit in Revenue Court — Suit dismiss¬ 
ed—Appeal to District Judge—Appeal •alUnued—No 
re~oi si on lies to High Court C. P • C., S. 115. 

The plaintiff brought a suit in the Revenue Court 
under S. 58 ( b ) of the Agra Tenancy Act. The trial 
Court dismissed the suit holding that it was not main¬ 
tainable in the Revenue Court. The plaintiff appealed 
to the District Judge and he reversed the decree of the 
Assistant Collector and remanded the case for trial of 
the remaining issues. Defendants applied for revision 

of the order of remand. .. ... 

Held., that no revision lay to the High Court. 41 All. 
28, Foil.; 42 All. 83 and 14 A. L. J. 281, Dist. (Ryves, 
/.) Saqib Husain v. Nand Kishore. 

J 63 I. C. 891 = 19 A. L. J. 596 = 

A. I. R. 1921 All. 236. 

--S. 59— Decision of Revenue Court obtained by 

f rau d—Suit in Civil Court for declaration that it does 
not affect plaintiff's rights will lie—Jurisdiction. 

A civil court has no jurisdiction to set aside the pro¬ 
ceedings in a Revenue Court, but it has jurisdiction to 
decile that the conduct of the parties to the suit in 
obtaining orders in their favour, has been, in fact, 
fraudulent and that the plaintiff’s interest, if any, m the 
property in suit is not affected by any decision so frau¬ 
dulently obtained. No possible ground can be imagined 
either in law or equity or common sense for the conclu¬ 
sion that, if a person has really been deceived, he cannot 
sue in a Civil Court to establish the facts in his own 
favour and to obtain a declaration of the assertion of 
his true rights to which he has succeeded or which he 
has inherited. (Walsh and Ryves, JJ-) JaMMU v. 

Mahadeo Prasad. 

66 I.C. 669 = A. I. R. 1922 All. 294. 

-S. 63 —Muafidars and sub-tenants. 

In a suit by plaintiffs-muafidars for ejectment the 
defendants pleaded acquisition of occupancy rights. It 
was found that defendants never paid any rent to plain¬ 
tiffs, nor did they ever assert their title to the land to 
the knowledge of plaintiffs. 

Held that the defendants were sub-tenants and liable 
to be ejected. (Gokul Prasad, /.) CHHAJJU v. JHABBA. 

74 I. C. 681 = 4 L. R. A. Rev. 221 = 

A. I. R. 1924 All. 293. 

-S. 63— Co-sharer who can collect rent can also sue 

in ejectment. 

The co-sharer who is entitled to collect the entire rent 
of a particular tenant is also entitled to eject him. He 
is the landholder for the purposes of the Act. Select 
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Decision No. 2 of 1910, Foil. (Daniels, J.) MUNESHUR 
Tewari v. Mt. Mahesha Kueri. 74 I. 0. 197 = 

4 L. R. A. Rev. 329 = A. I. R. 1924 All. 165. 
-S. 65 — Applicability. ' 

Where the area used for non-agricultural purposes is 
small, the case is one where S. 65 may be used. (Dalai, 
j.) Masoodulzaman v. Raza Husain. 

10 Ii. R A. Rev. 73 = 110 I. C. 750 = 

A. I. R. 1928 All. 698. 

-S. 66 —Benefit of. 

The fact that in a previous suit the ex-proprietary 
tenants were given benefit of S. 66, does not disentitle- 
them from getting the benefit of S. 65 in a fresh suit. 
(Milkerji, J.) MANSA RAM s'. MOHAMMAD HUSAIN. 

9 L. R. A. Rev. 232 = 116 I. C. 283= 

A. I. R. 1928 All. 624. 

- S. 65 (2) —Well in a holding—Tenant using- 

water for irrigating other plots of land—Suit for in¬ 
junction and damages lies in Civil Court and nof 
Revenue Court. 

The defendant was the ex-proprietary tenant of a 
certain plot of land. There was a well on the plot. 
The defendant was using the water from this well to- 
irrigate adjacent fields which he held as sub-tenant from* 
another landlord. The plaintiff brought a suit for an 
injunction prohibiting the defendant from using the- 
water to irrigate any land other than the plot of which 
the defendant was ex-proprietary tenant and for 
damages. 

Held , that the suit was not cognizable by the Revenue- 
Court but should be brought in the Civil Court. (Neavc 
/.) LACHMI NARAIN V. MOOLI. 85 I. C. 537 = 

A. I. R. 1925 All. 571. 

-S. 66— Applicability . 

Section 66 has no application to a suit based oo 
Cl. ( b ), S’. 57, (Mukerji, /.) MANSARAM v. MOHAM¬ 
MAD Hussain. 9 I*. R. A. Rev. 232=116 I. C. 283= 

A. I. R. 1928 All. 624. 

- S. 66 — Scope. 

A tenant, who has once sub-let his holding and has 
taken the benefit of S. 66, cannot sub-let the holding 
again in contravention of the provisions of the Act. 
(Mukerji. J.) MaNSARAM V. MOHAMMAD HUSAIN. 

9 L. R. A. Rev. 232=116 I. C. 283 = 

A. I. R. 1928 All. 624 

-S. 75 —Option once exercised cannot be resiled. 

The landlord is bound to exercise his option under 
S. 75 before he comes into Court to make an offer or to 
apply for immediate possession of the lands and if the- 
option is once exercised the landlord cannot resile from 
it. (Banerjee and King , //.) SURAJ PAL SlNGH 
v. Ran JIT. 1929 A.L.J. 267 = 10 L.R A. Rev. 166 = 

AIR. 1929 All. 341. 

-S. lb—Compensation for rose trees. 

In awarding compensation under S. 75 for rose trees 
the Court has to ascertain their present value to the- 
cultivator of the land with reference to their age, condi¬ 
tion and prospective flower-producing capability at the 
material date. 32 All. 458 ; (1893) A. W. N 24, Rel.. 
on. (Banerji and King , //.) SURAJ PAL SlNGH 
V. Ramjit. 1929 A. L. J. 267 = 10 L.RA. Rev. 166= 

A. I. R. 1929 All. 341. 

-S. 75— Practice — Subsequent events — Suit is to be 

tried as on the date of cause of action—Subsequent ei'ents 
can be considered only in exceptional eases. 

The ordinary rule is that a suit must be tried in all 
its stages on the cause of action as it existed at the date 
of its commencement; the doctrine that events that 
happen after the date of the commencement of 
the cause of action can be taken into consideration, 
is of an exceptional character and is applied in cases 
where the original relief has become inappropriate, r 
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20 C. L. J. 108, Ref. (Baiterji and King , //.) SURAJ 
PAL Singh v. Ramjit. 1929 A. L. J. 267 = 

10 L. R. A. Rev. 166 = A. I. R. 1929 All. 341. 
Ss. 79, 34 and 58 —Suit for ejectment of some 
co-sharers by tenant—Ss. 34 and 58 and not S. 79 apply. 

Where the dispossession is not bv or on behalf of the 
whole body of co-sharers, a suit "for ejectment of the 
co-sharers by a tenant can be brought under Ss. 34 and 
58 and not under S. 79. A. I. R. 1924 All. 572; 9 A. L. 
J. 771 and 40 All. 300, Rel. on. ( Mukerji and Bennet, 

//.) Adit Narain Singh v. Mahabir Prasad 
Singh. 1930 A L.J. 684 = A.I.R. 1930 All. 398. 
- S. 79 — Scope. 

Tenant not in possession and hence not ejected does 
not come under S. 79. 13 A. L. J. 329, Ref. ( Mukerji 
and Bennet , //.) ALI I<AJA IvHAN v. MUHAMMAD 

Zafar Khan. A. I. R. 1930 All. 311. 

- S. 79 —Heir of Mahomed an occupancy tenant not 

obtaining possession actual or constructive—Suit by him 
for possession against other heirs recognized as tenants 
by landlord in compromise in ejectment suit lies in a 
Civil Court. 

Where an heir of a Mahomedan occupancy holding 
has not obtained possession of the holding, either actual 
or constructive, he can bring a suit for possession in a 
civil Court against the other heirs who have been ack¬ 
nowledged by the landlord as tenants by effecting a 
compromise of his ejectment suit against the other heirs. 
The compromise between the landlord and other heirs 
in the ejectment suit does not afford a ground for 
holding that the landlord has wrongfully ejected the 
plaintiff. ( Mears, C. J. and Bennet , /.) ABDUL 

Rahim v. Mohammad Salim. 118 I. C. 47 = 

A. I. R. 1929 All. 868. 
- S.79 —Suit for ejectment by real tenant — Zemin¬ 
dar's acceptance of rent from trespassar is not his re¬ 
cognition as tenant nor it means that the suit is brought 
through zamindar's agency—Suit can be brought within 
ordinary limitation. 

The mere fact that a zamindar accepted rent from a 
trespasser does not mean that the zamindar accepted 
him as a tenant nor that a suit for his ejectment w’as 
brought through his agency when it was brought by the 
real tenant. Therefore the suit can be brought within 
the ordinary period of limitation. (Dalai, /.) BEN I 

Madho v. Shambhu Nath. 114 I. C. 908 = 

9 L. R. A. (Rev.) 180= A. I. R. 1929 All. 196. 

-S. 79—“ Ousting ". 

Provisions of S. 79 apply to constructive as well as an 
actual or physical ejectment of the tenant from his 
tenancy and no force need be used to eject him. A. I. R. 
1924 All. 834, Dist. ; A. I. R. 1924 All. 678 and 36 
All. 55, Foil. (Dalai, J.) PACHUA PaSI v. RaJ 
KiSHORE. 1131. C. 721 = 9L. R. A.i Rev.) 124. 

-— Ss. 79 and 167 —Civil Court cannot declare a 

decree by a revenue Court void especially when tenant 
has remedy under S. 79. 

Under S. 167 the civil Courts cannot take cognizance 
of a suit to declare a decree in the revenue Court void 
and ineffectual on the ground that the proceedings of 
that Court were contrary to law. The proper procedure 
for the tenant is to bring a suit under S. 79 for wrong¬ 
ful ejectment. (Mukerji and Bennet, //.) SUKHA v. 

LaCHMI Narain. 113 I. C. 829 = 26 A. L. J. 834 = 

12 R. D. 628 = A. I. R. 1928 All. 621. 

-S. 79—*9. 79 only applies when a tenant has been 

“ ejected ” otherwise than in accordance with the provi¬ 
sions of the Act. • ' 

S 79 only applies when a tenant has been “ ejected ” 
otherwise than in accordance with the provisions of the 
Agra Tenancy Act. Where the possession of the defen 
dant over a certain property has continued all along 
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and the plaintiffs were never in actual possession of the 
same, plaintiffs cannot be said to have been dispossessed 
or ejected. S. 79 has no application to plaintiff’s suit for 
possession and the claim is not barred by the provisions 
of that section. (Sulaiman, Ag. C. J. ami Weir, J.) 

Muhammad Zafaryab Khan v. abdul Razzac 
Khan. 50 All. 857= 111 I. C. 238 = 

9 L. R. A. Rev. 238 = 26 A. L. J. 820 = 

A. I. R. 1928 All. 532. 

-S. 79 —Tenant dispossessed by one of many land¬ 
lords—Suit is cognizable by civil Court. 

Where there are several landlords of a particular plot 
of land, and one of them dispossesses the occupancy 
tenant of that plot, a suit brought by the tenant for its 
recovery is cognizable by a civil Court and not a reve¬ 
nue Court. (Dalai, J.) MT. BELASO v. MAULADAD 

Khan. 9 L. R. A. Rev. 35 = 108 I. C. 132= 

A. I. R. 1928 All. 206. 

- S. 79 —Ejectment by lambardar jointly with 

another co-sharer but not under Tenancy Act — S. 79 
does not apply. 

If a lambardar, jointly with a co sharer, ejects a ten¬ 
ant otherwise than in accordance with the provisions of 
the Tenancy Act, the remedy of the tenant cannot be by 
a suit under S. 79 of the Tenancy Act. A. I. R. 1924 
All. 572, Ref. (Iqbal Ahmad , /.) SURTA v. DaLLI. 

1041. C. 465 = 8 L. R. A. Rev. 237 = 

A. I. R. 1927 All. 629. 
-S. 79 —On redemption of occupancy tenancy for¬ 
mal possession obtained by mortgagor—Actual possession 
not sought for within 6 months—Occupancy tenancy is 
extinguished . 

Where in execution of a decree for redemption of a 
mortgage of an occupancy holding, the mortgagor obtains 
formal possession only and fails to sue for actual posses¬ 
sion within six months from the date of obtaining for¬ 
mal possession under S. 79, the occupancy tenancy is 
extinguished. (Lindsay, J .) BHAIRO LOHAR v. 
Abdul Wahab. 8 L. R. A. Rev. 106= 

101 I. C. 591 = A. I. R. 1927 All. 551. 

-S. 79 —Landlord and tenant—Usufructuary 

mortgage of occupancy holding—Tenant applying for 
his name to be recorded as occupancy tenant—Objection 
by zamindar successful—No suit by tenant within six 
months—Tenanc y is not extinguished, the tenant not be¬ 
ing in actual possession . 

Where the plot is in possession of the mortgagee of 
the tenant the successful objection by the zemindar to 
the application filed by the tenant of an occupancy 
holding in the revenue Court to have his name entered 
as an occupancy tenant after mortgaging the holding 
usufructuarily cannot be tantamount to an ejectment 
of the tenant from the plot as the tenant is not in actual 
possession of the plot. (Iqbal Ahmad, J.) DAL1P 

Singh v. Tilak Singh. 99 I. c. 561 = 

A. I. R. 1927 All. 270 (2). 

-S. 79 —One of the co-sharers ejecting tenant 

otherwise than the Act —S. 79 does not apply. 

Where one of a body of co-sharers owning the mahal 
in which the holding in dispute is situate, ejects a tenant 
otherwise than in accordance with the provisions of the 
Tenancy Act, S. 79 of the Tenancy Act has no applica¬ 
tion. A. I. R. 1924 All. 431, Foil. (Iqbal Ahmad , Jj) 
Munna v. Baij Nath. 99 I. C. 581 = 

8 L. R. A. Rev. 67 = A. I. R. 1927 All. 212. 

-S. 79 —Sale of sir land and relinquishment of 

ex-proprietary rights—Relinquishment repudiated at 
mutation and in proceeding under S. 36, U. P. Land 
Revenue Act — Ex-proprietary holding of vendor demar¬ 
cated — S. 79 would not extinguish vendor's claim . 

The defendants sold their sir lands to the plaintiffs 
and at the same time executed a relinquishment of their 
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ex proprietary right. The plaintiffs took possession of 
the sir lands. At the time of mutation the defendants 
repudiated their relinquishment and proceedings under 
S. 36 of the U. P. Land Revenue Act were taken and 
defendants’ ex-proprietary holding was demarcated. 
Before these proceedings, the defendants sued plaintiffs 
in the revenue Court for ejectment and the plaintiffs set 
up preliminary rights and they were referred to the civil 
Court to establish their title. In the suit it was contend¬ 
ed that the defendants’ claim was barred under S. /9. 

Held , that the defendants never obtained possession 
of the holding as ex-proprietary tenants. The ex-pro- 
prietary holding itself came into existence as a defined 
area only after the termination of the proceedings under 
S. 36 of the Land Revenue Act. Therefore the claims 
of the defendants could not be treated as determined 
under S. 79. {Daniels and King, JJ.) KlSHAN SAHAI 
V. Dalip Singh. 98 I. C. 907 = 

A. I. R. 1927 All. 126. 

-S- 79 —Suit for possession by transferee of occu¬ 
pancy tenant is not suit by a person “ ejected ”—Civil 
Court can try. 

A person who was never in possession but being enti¬ 
tled to possession fails to recover the same cannot be 
said to have been ejected from the property over which 
he was entitled to have possession. Therefore a suit for 
possession by the transferee from occupancy tenant is 
not “suit” by a tenant who has been “ejected.” Such a 
suit therefore is cognizable by civil Courts and ordinary 
law of limitation applies. 13 A L. J. 329, Rel. on.; 27 
All. 372 ; 35 All. 299, and 36 All. 55, Dist. ( Mukerji, 
/) Gulab 77 . Dalip. 97 1.0.550 = 

J A. I. R. 1927 All. 26. 

-Ss. 79 and 169 — Rn'enue Court cannot entertain 

suit against a person other than landholder even though 

landlord authorizes him to eject plaintiff . 

Rules of Procedure cannot override rules prescribing 
jurisdiction. A Civil Court cannot entertain a suit 
against a landholder brought by his tenant nor can a 
Revenue Court entertain a suit against a person other 
than the landholder, though such other person is autho¬ 
rized by the landlord to eject plaintiff. Mere connivance 
does not amount to authorization. ( Kanhaiya Lai and 
Ashworth, JJ ) BABUNA KOER 77. BACHCHU TlWARI. 

24 A. L. J. 591 = 96 I. C. 36 = A. I. R. 1926 All. 531. 

-g. 79 —Grave is not a holding—Dispossession by 

zamindar for 6 mernths does not take away grove-holder s 

right. t 

A grove is not a holding within the meaning of S. 79 

and, therefore, dispossession of the grove-holder by the 
zemindar of a portion of the grove for six months can¬ 
not take away the grove-holder’s right. ( Mukerji, /.) 
LODAI RAM 77. SUKHDEO KOERI. 88 I. C. 540 = 

A. I. R. 1925 All. 776. 

-S. 79— S. 79 does not apply to auction-purchaser 

purchasing a tenant's interest a fter latter's ejectment. 

S. 79 can have no application to the case of an auction 
purchaser who never actually or constructively was in 
possession of the tenancy and who in fact acquired his 
interest at an auction-purchase subsequent to the eject¬ 
ment. 13 A. L. J. 329, Foil. (Sulaiman and Boys , 

jj.) Bahadur 77 . raja Moti Chand. 

. 47 All. 689=23 A. L. J. 409 = 881. C. 224 = 

A.I.R. 1926 All. 680. 
• ■ S. 79 —Applies only to forcible ejectment and not 

to ejectment by mutual consent. 

S. 79 appears to apply to a case where there is more 
or less forcible ejectment and does not apply where there 
is an * ejectment * by mutual consent. (Mukerji , /.) 

Bijai Bahadur v. Parameshwari Ram. 

78 1.0.1026=A. I. R. 1924 All. 834. 
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S. 79— Scope. 


The provisions apply to cases where there has been a 
constructive as well as an actual or physical ejectment of 
a tenant from his tenancy. {Dalai, J.) BlDIYA MlSIR 
V. DARYAI KUAR. 79 I. C. 666 = 

A. I. R. 1924 All. 678 (1). 
-S. 79 —Tenant dispossessed by subsequent regis¬ 
tered lease-holder — S. 79 does not apply — Jurisdictioti — 
Suit for possession cognisable by Civil Court. 

Where the plaintiff claimed to hold land in suit under 
an oral agreement of tenancy whereas the defendants 
relied upon a registered lease of later date executed by 
the zemindars, and on the date of suit the plaintiff ad¬ 
mittedly was out of possession and had in the previous 
month been forcibly dispossessed by the defendants and 
his crops were cut away by defendants, and appropriat¬ 
ed. Held that this was not a case of dispossession by the 
landlord but of a dispossession by trespassers, that S. 79 
of the Agra Tenancy Act does not apply, that the plain¬ 
tiff would be entitled to a decree for compensation for 
the crops forcibly cut away by the defendants and that a 
decree for possession, and for injunction in his favour 
would hold good till such time as the plaintiff is ejected 
in due course of law. 

Held also that the suit was cognisable by a Civil 
Court. 2 A. L. J. 69 ; 7 I. C. 486 ; 13 A. L. J. 295, 
Dist. {Sulaiman and Kanhaiya Lai, JJ.) CHET RAM 
v. SiTA Ram. 46 All. 717 = 22 A. L. J. 713 = 

821. C. 261 = A. I. R. 1924 All. 678 (2). 
-S. 79 —Illegitimate son in possession of ex-pro¬ 
prietary holding a fter tenant's death—Suit for recovery 
of possession by deceased tenant's brother is covered by 
the section. 

An ex-proprietary tenant died and his illegitimate son 
got into possession. In a suit by the brother of the 
deceased tenant to recover the possession of the holding 
against the illegitimate son and the landlord. 

Held, the case was clearly one under S. 79 and the 
fact that the zamindars did not defend the suit was 
immaterial. The nature of the suit is not affected by 
the question whether it is resisted or not. S. 79 covers 
constructive as well as actual possession. 36 A. 55, Foil. 

{Daniels, J.) AIDAL SiNGH v. GYAN SINGH. 

79 I. 0. 318 = 6 L. R. A. Rev. 267 = 

A. I. R. 1924 All. 616. 

-S 79 —A tenant in an undivided mahal can sue 

in a Civil Court when dispossessed by one co owner. 

A suit under S. 79 is maintainable only when the 
tenant is dispossessed by or on behalf of the whole pro¬ 
prietary body. A tenant in an undivided mahal is a 
tenant of the whole proprietary body. A suit in a Civil 
Court by a tenant on dispossession by one of the co¬ 
owners is tenable. {Walsh, Ag. C. J. and Neave , J.) 

Chedda v. achha Singh 22 A. L. J. 670= 

46 All 690 = 84 I. 0. 117 = A. I. R. 1924 All. 672. 

-S. 79 —Dispossession by fractional landlord is 

not dispossession. 

Ejectment by one member of a proprietary body, he 
being not the Lambardar, is not ejectment by the land¬ 
holder. {Daniels, J) LAGAN RAI v. RAJA Rai. 

771. 0. 1026 = 6 L. R. A. Rev. 116= 

A. I. R. 1924 All. 507. 

-S. 79— Rent-free grantee's suit for possession lies 

in Civil Court otily . 

Rent-free grantee cannot sue in the Revenue Court 
for restoration of possession on wrongful eviction by the 
Zamindar. He must sue in the Civil Court. ( Sulaitnat 
J.) CHAUDHARI Har SARUP v . BRIJNANDAN Lal. 

79 I. C. 687=6 L. R. A. Rev. 103= 

A. I. R. 1924 All. 479. 

-S. 79— Ejectment by landlord means by all co- 

sharers. 
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For the application of the rule of six months’ limita¬ 
tion and of S. 79 of the Tenancy Act it would be neces¬ 
sary for the whole body of co-sharers ro eject the tenant 
of the lambardar to do so on behalf of the whole body 
of co-sharers. ( Mukerii, /.) Rani v. AIDAL SlNOH. 

22 A. L. J. 113 = 5 L. R. A. Rev. 37 = 
78 I C. 1041 = A I. R. 1924 All 431. 

- Ss. 79 and 81 —Suit by tenant against another 

tenant for dispossession must be brought within 6 months 
of dispossession. 

A suit for possession by a tenant against a subsequent 
lessee from the zamindar on the ground that the latter 
has encroached on his fixed rate holding must be brought 
within six months of the dispossession,. 13 A. L. J. 
295 and 27 All. 372, Ref. {Gokul Prasad, J.) PARSO- 
tam v. Ganpat Ram. 73 I. C 1012 = 

n 5L. R. A. Rev. 15 = A. I. R. 1923 All. 517. 

-S. 79 —On death of tenant names of wife, brothers 

and sister's son recorded—Suit by brother after wife's 
death for possession on declaration that sister's son had 
no right is barred. 

On the death of the tenant of an occupancy holding 
the names of his wife, his brothers and sister’s son were 
recorded. On the death of the wife the brother brought 
the suit for a declaration that the sister’s son had no 
concern with the holding and for perpetual injunction or 
in the alternative for recovery of possession if plaintiff 
were proved out of possession. 

Held, the suit was barred by S. 79 of the Act. 27 
All. 372, Foil. ( Ryves and Stuart, //.) PRAYAG 
Ahir v. Mahabir Ahir. 69 I. C. 811 = 

A. I. R. 1922 All. 317. 
-S. 79 — Sub-tenant cannot claim adverse posses¬ 
sion against permanent lessee from occupancy tenant — 
Adverse possession. 

A sub-tenant cannot claim adverse possession against 
the transferee to whom permanent lease has been 
granted by an occupancy tenant nor can he claim that 
the suit is barred by time. The appellant having not 
acquired the status of the Zamindar simply because of 
his purchase of a fractional share in the village, the 
appellant-defendant cannot claim the privileges of a 
zamindar, as against the plaintiff who claims through 
the occupancy tenant. ( Gokul Prasad, J.) RAMESH- 

war Dube v. S. H. Dube. 66 I. C. 529 = 

A. I. R. 1922 All. 277. 

- Ss. 83 and 85 —Guardian of minor surrendering 

minor's ex-proprietary holding—Zamindar cannot refuse 
to accept. 

When the guardian of a minor tenant surrenders the 
ex-proprietary holding of the minor, the zamindar can¬ 
not but accept the surrender. It is not open to the zemin¬ 
dar, when an application for surrender is made under 
S. 85 to contest it on the ground that the proposed surren¬ 
der by the guardian of the minor is not for the benefit of 
the minor. ( Iqbal Alwiad, J.) BALWANT SlNGH v. 

Hardeen. 8 L. R. A. Rev. 158=101 I. C. 804 = 

A. I. R. 1927 All. 546. 

- S. 83 —Tenant can surrender without landlord's 

consent by simply giving up lands—Liability for rent 
applies only to first year of non-occupation. 

A tenant may surrender his holding by actually giving 
up the lands. His liability in the circumstances would 
only amount to a payment of the rent for the first year 
of his non-occupation. ( Mukerji, J.) KHARBAR v. 

Abdul Raoof. 86 LC. 872=A.I.R. 1925 All. 815. 
——S. 87 —Abandonment by leaving village is ques¬ 
tion of fact defending on tenant's intention. 

The question whether the leaving of the village by a 
tenant without arranging for the payment of rent to the 
landlord amounted to an abandonment, is primarily a 
question of fact dependent on the intention of the ten- 
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ant. (Sulaiman, /.) B. GHURPAT SAHI v. MAHABIR. 

10 L. R. A. Rev. 201 = 113 I. C. 817 = 

A. I.R. 1929 All. 218. 

-g. 87 —Tenant leaving village for more than 12 

years without arranging to pay rent—Zamindar can 
prove abandonment without filing notice. 

The giving of notice by the landlord is not the only 
way in which abandonment can be proved. If a tenant 
has left the village without putting his tenancy in charge 
of any person and without having made any arrange¬ 
ment for the payment of rent, and neither returned to 
the village for over 12 years, nor taken any care of his 
tenancy, the abandonment by him may be proved even 
though no notice has actually been filed by the zamindar 
under S. 87. 5 All. Un. Rev. Dec. 371 not Foil.; 1 C. 
W. N. 198; 3 C. W. N. 46; 4 C. W. N. 493 and 5 All. 
Un. Rev. Dec. 270, Rel. on ; 3 All. Un. Rev. Dec. 153, 
Dist. ( Sulaiman, J.) B. GHURPAT SAHI v. MAHABIR. 

113 I. C. 817 = 10 L. R. A. Rev. 201 = 

A. I. R. 1929 All. 218. 

-S. 88 —Occupancy tenancy—Trees cannot be 

planted without landlord's consent. 

Under Tenancy Act. 1901, trees are mere improve¬ 
ments. But an occupancy tenant cannot plant trees 
without the consent of the zamindar. The provision 
that tenants would be entitled in future to plant trees 
with the zamindar’s permission does not, by any stretch 
of reasoning, amount to a grant by the zamindars of a 
right to occupancy tenants to sell trees standing on the 
occupancy. ( Mukerji. Jf) PEERJ1 MOHIB i. RAM 
ChaNDER. 87 I. C. 64=A. I. R. 1925 All. 796. 

-S. 88 — Non-occupancy tenant. 

A non-occupancy tenant is not entitled to plant trees 
without the consent of the zamindar in writing. ( Daniels , 

/.) Hazari v. Ram Dular. 86 I. C. 329= 

A. I. R. 1925 All. 702. 

-S. 88 —Occupancy tenant— Improi'ement made by 

— Consent of 17 out of 18 Zamindars—Court will no 
interfere at the instance of the 18 th zamindar . 

Where 17 out of 18 zamindars consented to the mak¬ 
ing of an improvement—in this case a masonry well on 
the waste land belonging to all zamindars. 

Held, that the Court will not compel the occupancy- 
tenant making the improvement to close the well, only 
at the instance of the 18th zamindar as the benefit of 
that occupancy holding is the benefit of the whole village 
whether the plaintiff is interested in it or not. {Stuart, 

/.) Reshma Bibi v. Bhawani Saran. 

79 I. C. 77 = A. I. R. 1923 All. 281. 

-S. 95 —Where it is deducible from plaint that 

plaintiff's sole object is to obtain declaration to tenancy, 
his suit is triable by revenue Court, although one of the 
reliefs asked for is such as, if that alone were asked, 
can be entertained by civil Court — Practice — Jurisdic¬ 
tion. 

Where from the plaint as framed it is possible to de¬ 
duce that the one and only object of the plaintiff is real¬ 
ly to obtain a declaration of his right to a tenancy the 
suit is triable by a revenue Court only, whether or no one 
of the reliefs asked for is such a relief as could, if that 
alone had been asked for, be entertained by a civil Court 
because it is the essential object of the plaintiff which 
has to be considered and if he can obtain that object by 
a suit in the revenue Court the revenue Court is the pro¬ 
per Court. A. I. R. 1928 All. 538, Dist. ; 5 A.L. J. 514 
and 36 All. 48, Rel. on. (Boys and Bennet, JJ.) MOOLA 
V. Bhuriya. 118 I. C. 583 = 1929 A. L. J. 1026 = 
10 X. R. A. Rev. 356=A. I. R. 1929 All. 613. 

- Ss. 95 and 167 —Civil Court is barred to enter- 

tain suit by tenant based on wr ong decision of Coll ector 
regarding boundary of his holding. 
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AGRA TENANCY ACT (1901), S. 95. 

Section 95 read with S. 167 clearly bars the entertain¬ 
ment of a suit by the civil Court instituted by the tenant 
against his proprietor on the ground that the Collector 
fixed a wrong boundary and consequently caused loss to 
the tenant. ( Ashworth, J.) JADUNANDAN SlNGH 
v. BECHAN Koeri. 10 L. R. A. Rev. 278 = 

116 I. C. 870 = A. I. R. 1929 All. 442. 

-S. 96 —Suit challenging defendant's adoption — 

Main object of suit to prevent defendant holding as occu¬ 
pancy tenant—Suit docs not lie in civil Court. 

A suit by plaintiff zamindar for declaration that de¬ 
fendant is not an adopted son of the deceased occupancy 
tenant is not maintainable in a civil Court, where the 
real object of the suit is to prevent defendant from clai¬ 
ming the status of occupancy tenant. Plaintiff’s remedy 
is under S. 95, Tenancy Act. A.I.R. 1922 All. 372, Foil. 
{Iqbal Ahmed and Kendall , //.) SHOEMBAR SlNGH 
V. SHOEMBAR SINGH. 26 A. L. J. 799 = 

8 L. R. A. Rev. 211 = 103 I.C. 128 = 

A.I.R. 1927 All. 780. 

-S. 95— Jurisdiction—Civil and Revenue Court 

Status of tenant—Suit as to is triable only by Revenue 
Court—Two rtliefs claimed one triable by Civil and the 
other by Rev. Court—Civil Court can grant relief as 
to portion cognisable by it only. 

Suit for a declaration that the defendant is the sub¬ 
tenant of the plaintiff is cognizable by a Revenue and 
not by a Civil Court, 35 All. 14 and 7 All. 223, Dist. 
Where the reliefs claimed with regard to the list A and 
list B plots were quite different, and one cognizable by 
a Civil and the other by the Revenue Court. 

Held, the Civil Court could grant relief in respect of 
the part cognizable by it. ( Daniels , /.) GHISWA v 

Deo Narain. 73 I.C. 947 = 4 L. R. A. Rev. 450 = 

A. I. R. 1923 All. 568. 

-S. 95— Jurisdiction—Civil and Revenue Court 

—Suit by tenant for damages caused to trees on basis of 
ownership thereof— Civil Court can try. 

Where the tenant claiming ownership of a grove sued 
for damages for loss caused to the trees, held , the suit 
was triable by Civil Court as no question of determina¬ 
tion of tenancy was raised by the plaint. (Mears, C. J. 
and Stuart , /.) RAM PRASAD v. SUMERNATH 
Pande. 45 All. 191 = 761. C. 12=21 A. L.J. 33 = 

A.I.R. 1923 All. 134. 

-Ss. 95 and 167 —Suit for declaratiim of status 

in Civil Court with the object of forestalling suit in 
Revenue Court—Civil Court has no jurisdiction—Suit 
under S. 95 —Order in is not appealable to Dt. Judge — 
Jurisdiction — Civil and Revenue Court. 

Where the object of a suit brought in a Civil Court, 
though in form one for declaration of status, is really 
to forestall a suit under S. 95 in the Revenue Court by 
the defendants, or to strengthen the hands of the plain¬ 
tiffs in the event of their having to file a similar suit in 
the Revenue Court, held that the Civil Court has no 
jurisdiction to entertain the suit. An appeal against an 
order in a suit under section 95 lies to the Revenue 
Court and not to the District Judge and, consequently, 
section 197 of the Agra Tenancy Act does not apply. 
( Mears, C. J. and Ryves, J.) JAGANNATH V. BAL- 

want SlNGH. 44 All. 692 = 68 I C. 247 = 

20 A. L. J. 670 = A. I. R. 1922 All. 372. 
-S. 95— Applicability . 

S. 95 refers to suits between land-holders and tenants 
and does not apply to a suit between an occupancy ten¬ 
ant and persons who are alleged to be .trespassers. 
{Lindsay, J.) DAULAT SlNGll i>. INDAR SlNGH. 

631 C. 97. 

-S. 96— Applicability — S. 96 does not cover the 

case of a thekadar. . 


AGRA TENANCY ACT (1901)', S. 142. ' ^ 

Even though a Thekadar is a non-occupancy tenant 
under .Section 19 of the Act, nevertheless Section 96 can 
apply only to a non-occupancy tenant of an agricultural 
holding which a Thekadar is not; consequently he cannot 
sue under Section 96 in a Revenue Court. His proper 
remedy is to bring a suit for specific performance if there 
was a contract for permanent lease. {Ryves J.) GlRJA 

Nand iy. Parbhu Narain Singh. • 761. C. 606 = 

A. I. R. 1923 AU. 398 (2). 

-S. 97 —Presentation and not attestation must be 

within 4 months. 

The presentation of the document to the Kanungo 
must be within 4 months and not the actual attestation. 
{Banerjee, /,) MUHAMMAD HABIB-UR RAHMAN v. 

dharam Singh. 98 I. C. 621 (All.). 

- Ss. 97 and 41— Mere entry in the khattauni 

signed by landlord, tenant and qanungo is not agreement 
to enhance rent. 

Section 41 of the Tenancy Act provides that the 
rent of an occupancy tenant shall be liable to en¬ 
hancement only by a registered agreement or by decree 
or order of a Revenue Court. Section 97 allows the 
substitution of the attestation of a Revenue Officer not 
inferior in rank to a qanungo for registration subject to 
such conditions as the Local Government may direct. 
The mere entry of a figure in the khattauni with the 
signatures of the landlord, the tenant and the qanungo 
cannot be regarded as an agreement to enhance rent duly 
attested under these provisions of the Act. {Heave, J .) 
Ram Prasad v. Rajjan. 821. C 332= 

A. I.R. 1925 All. 123 (1). 

- S. 97 (b)— Rent enhanced to more than Rs. 100— 

S. 97 does not apply. 

When, by an adjustment in a revenue Court, the rent 
was enhanced from Rs. 70 to Rs. 114. Held, that the 
enhancement being for rent exceeding Rs. 100 the agree¬ 
ment must be registered and S. 97 does not apply. 
{Mukerji and Boys, JJ.) DHANPAT RAI v. POORAN. 

26 A. L. J. 465 = 9 L. R. A. Rev. 157= 
109 I. C. 793= A. I. R. 1928 All. 352. 

- S. 99 —Damages for dispossession from holding — 

Suit lies or relief can be claimed in civil Court if cause 
of action arose before Act III of 1926. 

A suit for relief for damages for dispossession from a 
holding lies in the civil Court if the cause of action arose 
before Act III of 1926 came into force but not otherwise. 
A. 1. R. 1930 All. 158, Foil. {Mukerji and Bcnnet , 
JJ.) Basant Lal v. Bhagwati Prasad. 

1930 A. L. J. 369=A. I. R. 1930 All. 365 (1). 

- Ss. 102, 104 —Suit for rent in kind or its price 

lies only in Rev. Court. 

A suit for price of rent in kind, where defendant is 
alleged to have purposely left land fallow, is triable only 
by a Revenue Court. ( Ryzes, J.) NARENDRA BAHADUR 

Pal v. Bafati. 45 All. 7 = 68 I. 0. 985 = 

20 A. Ii. J. 771 = A. I. R. 1923 AU. 50. 

-S. 108 —Question -whether plaintiff or a third 

person is entitled to recover rent is question of pro¬ 
prietary title. 

A mortgaged his property to B and became his tenant. 
He subsequently mortgaged the property to C . C re¬ 
deemed B. B sued A for arrears of rent for a certain 
period. A contended that B was redeemed and was not 
entitled to realize the rent. 

Held, that the question as to whether B or C was 
entitled to recover the rent from A was a question of 
proprietary title. ( Lindsay, J.) GlRWAR LAL v, 

Kallan. 8 L. R. A. Rev. 202=1031. 0. 286 = 

A. I. R. 1927 AU. 609. 

-S. 142 —Civil Court has no jurisdiction but only 

the Revenue Court . 
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AGRA TENANCY ACT (1901), S. 146. 


AGRA TENANCY ACT (1901), S. 158. 


A matter covered by S. 142 is beyond the jurisdiction 
of a Civil Court and is entiiely within the cognisance of 
a Revenue Court. ( Piggott , /.) MAN SINGH v. RAM 
Nath. 751. C. 922 = A. I. R. 1924 All. 828. 

I • 

-S. 146, para. 3 —Plaintiffs suing for value of 
crops and alleging that crops were misappropriated shortly 
after distraint and that some time afterwards decree for 
arrears of rent was obtained , execution of which was 
applied for by plaintiffs arrest — S. 146 does not apply 
jo as to bring suit within revenue Court's exclusive 
jurisdiction . 

Section 146, para. 3, provides for a case where the 
property is under distraint, and continues to be so when 
it ought to be withdrawn. But in the case where the 
plaintiffs suing for value of crops allege that the crops 
were misappropriated shortly after distraint, that some¬ 
time afterwards a decree for arrears of rent was obtained 
and execution of that decree was applied for by arrest of 
the plaintiffs, S. 146 does not apply so as to make the 
case exclusively cognizable by revenue Couit. ( Niama- 
tullah, and Bennet , JJ.). JOHARI MALz>. BALMAKAND. 

116 I. C.802 = 1929 A. L. J. 890 = 
10 L. R. A. Rev. 363 = 51 All. 926 = 

A. I. R.* 1929 All. 669. 

-S. 146 — Jurisdiction—Civil and revenue Courts 

—Qucstiofi of tort included—Suit can be tried by civil 
Court. 

Any irregularity in following the procedure laid down 
by the Tenancy Act regarding distraint of crops and the 
injury resulting from such irregularity may well be left to 
be dealt with by the revenue Court ; but the broader 
questions arising in actions based on tort are not exclud¬ 
ed from the jurisdiction of the civil Court, which is more 
competent to deal with them. ( Niamatullah and Bennet , 
JJ.) JOHARI MAL V. BALMAfcUND. 116 I. C. 802 = 

1929 A. L. J. 890=10 L. R. A. Rev. 363= 
51 All. 926 = A. I. R. 1929 All. 669. 

- S. 146 —Suit for damages for wrongful distraint 

—Time runs from date when distraint ends—Lim itation 
Act , .S’. 23.' • 

The wrong inflicted by an unlawful distraint continues 
and is renewed every day that the distraint lasts, the 
lawful owner of the property being thereby restrained 
from making use of it or exercising any right of ownership 
over it. The cause of action therefore for a suit for 
damages in respect of a wrongful distraint, takes its 
origin from the day on which the distraint comes to an 
end and the suit may be lawfully instituted within the 
prescribed limitation period of three months calculated 
from the said date. ( Piggott , Walsh and Lindsay , J J.) 
JHABBU V. MUSAMMAT BATUL. 73 I. C. 299 = 

46 All. 208=4 L.R.A. Rev. 1=A.I.R. 1923 All. 146. 

- Ss. 150 to 158, Chap. X— Jurisdictio?i — 

Civil or Revenue Court—Suit by rent-free gra?itee for 
rent wrongfully realised by zamindar from sub-tenant — 
Suit lies in Civil Court. 

A suit by a rent-free grantee against the zamindar to 
recover rent wrongfully realised by the latter from the 
sub-tenant is maintainable in a Civil Court, but a suit 
for declaration that plaintiff by long and continued hold¬ 
ing as rent-free grantee has become the proprietor of 
the land is nqt maintainable in a Civil Court. ( Rafique 
and Ryi'es, JJ.) SHAM DAS v. BAHADUR SINGH. 

60 I. C.-831 = 43 All. 325 = 19 A. L. J. 89 = 

, A. I.R. 1921 All. 195. 

-S. 150 —Mahal owned by proprietor entirely 

separate from “ muafi ” lands—No relief under Chap . X 
can be claimed by proprietor. 

Where the full share in the mahal owned by the pro¬ 
prietor is entirely separate from the areas of “muafi” 
land owned by the “muafidars,” the proprietor cannot 


get relief under Chap. X, because S. 150 only refers to 
suits by the proprietor of a mahal or part of a mahal 
for assessment of rent on “any land situated in such 
mahal or part of a mahal.” Moreover, the mere fact 
that the “muafidars” are entered themselves in the khe- 
wat shows that no suit under Chap. X can lie against 
them. It is only in the case of persons who are not en¬ 
tered in the khewat that suits will lie under this Chapter. 
(Muker ji and Bennet , JJ.) SRI RaM CHANDRA v. 

Satya NaRain. 124 I. C. 471 = 

A. I. R. 1930 All. 353. 

- Ss. 150 and 167 —Jurisdiction of civil Courts 

in respect of grove is not ousted. 

Sections 150 and 167 only exclude the jurisdiction of 
civil Courts in cases for resumption of land, which 
means land let or held for agricultural purposes, and a 
grove is not such land. ( Kanhaiyalal and Ashworth , JJ.) 
GOPAL v. COLLECTOR OF ALIGARH. 

92 I. C. 134 = A. I. R. 1927 All. 232 (236). 
- S. 154 —Grant of land rent-free to secure perfor¬ 
mance of certain puja falls within S. 154 (c). 

Where the terms of a wajib-ul-arz state that the lands 
were in possession of a muafidar for the purpose of per¬ 
forming puja and it was also directed that the muafidar 
would remain in possession as long as he performed the 
worship, reserving the right to the landlord to hand over 
the land to somebody else on failure of the muafidar, so 
that the puja may be performed. 

Held , that the grant fell within the ambit of S. 154 
(c) and was not resumable under Cl. (£). A. I. R. 1927 
All. 779, Reversed. ( Muker ji and Bennet, JJ.) SUKH- 

ram Puri v. Mohammad ashfaq. 

1930 A L. J. 641 = A. I. R. 1930 All. 291. 

- S. 154 — Rent-free grant with condition not to sell 

or mortgage can be resumed if the condition is broken. 

Wherein respect of a muafi land the wajib-ul-arz pro¬ 
vided : “The rent of this land has been excused from 
of old, and no services are required. For the future also, 
the land shall continue to be rent-free, but the muafidar 
shall not have the power to sell or mortgage.” 

Held , that the land was resumable in case of sale or 
mortgage. ( Ashworthy J.) MOHAMED FlDA HUSAIN 

Khan v. Hazari Singh. 95 I. C. 717 (All) (2). 

- S. 154 (1) —Grant for worship is within the 

section. 

Where the terms of wajib-ul-arz stated that lands 
were in possession of the appellant for the purpose of 
performing worship. 

Heldy that under S. 154 (l), service may be either 
religious or secular, and the grant of such lands need 
not be construed to be a charitable grant, taking it out¬ 
side the ambit of S. 154. {Lindsay, J.) SUKHRAM 
puri z/. Mahomed Ashfaq. 103 I. C. 424= 

8 L. R. A. Rev. 167 = A. I. R. 1927 All. 779. 

- S. 158 —No revenue can be assessed on “ muafi. 

lekhiraj . 

Section 158 enables a Court to assess revenue if there 
is revenue payable on the land. Where, therefore, there 
is no revenue payable on plots described as “muafi lek¬ 
hiraj” no revenue can be assessed on the plots under 
S. 158. ( Mukerji and Bennet, JJ.) Sri Ram CHAN¬ 
DRA v. Satya Narain. 124 I. C. 471 = 

A. I. R. 1930 All. 353. 

- S. 158 —Question of proprietary right—Appeal 

to District Judge legal. 

If in a suit for resumption the defendant sets up a 
plea based on Section 158 of the Tenancy Act, he is 
raising a question of proprietary title for, obviously, if 
the plea is determined in his favour, he is entitled to a 
declaration of his proprietary right, and the District 
Judge has jurisdiction to hear appeal. {Lindsay, J.} 
Lalta Prasad v. Kharga. 21 A. L. J. 189 = 
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AGRA TENANCY ACT (1901), S. 168. 

71 I. C. 773 = 46 All. 336 = 4 L. R. A. Rev. 84 = 

A. I. R. 1923 All. 313. 

S. 158— Rent of free-grant in favour of an idol 


—Priest in charge of Temple cannot be regarded as a 
grantee or his successor. 

The particular priest who for the time being may be 
in charge as manager of the affairs of the temple in ques¬ 
tion, or of the worship of the idol as conducted therein 
cannot be regarded as himself the grantee within the 
meaning of the section 158 of Act II of 1901 nor can 
any priest who from time to time may succeed to the 
office be treated as a successor to the original grantee 
within the meaning of the same section ( Piggott and 

Walsh , //.) Mathura Prasad v. rameshwar. 

44 All. 169 = 19 A. L.J. 964 = 65 I. C. 371 = 

A. I. R. 1922 All. 312. 

-Ss. 159 and 160— Contract Act , S. 70— Lumbar- 

dar selling his property but continuing to be recorded 
as lambardar—He paying revenue on citation being 
issued by revenue authorities—He can recover money so 
paid—His suit does not lie to revenue Court. 

Where a person continues to be recorded as lambar¬ 
dar in spite of his having sold his property, and on cit¬ 
ation being issued to him by the revenue authorities pays 
the revenue, he can recover the sum so paid from his 
vendee, for the revenue cannot be said to be paid gratui¬ 
tously by him. His suit, however, will not lie to the Re¬ 
venue Court either under S. 159 or S. 160, Agra Ten¬ 
ancy Act. 28 All. 563; 3 All. 66 (F.B.), Foil, and (1882) 
A. W. N. 150, Dist. {Dalai, J.) POKH PAL v. LAL 
Madho Ram. 51 All. 897 = 117 I. C. 107- 

1929 A. L. J. 1081 = 11 L. R. A. Rev. 39 = 
14 R. D. 36=A. I. R. 1930 All. 302. 

- S. 159 —Lambardar continuing to be lambardar 

after partition and paying revenue for years subsequent 
to partition on behalf of other co-sharer—In his suit for 
rccm'cry of such revenue, it does not lie upon him to prove 
prior collection of arrears and that he paid it from his 
own pocket. 

Where after partition between the Lambardar and 
the other co-sharer, the lambardar continues to be the 
lambardar of the whole mahal, and, having paid the 
Government revenue on behalf of the other co-sharer for 
the years after partition, sues the co-sharer for recovery 
of the revenue so paid under S. 159, it does not lie upon 
him to prove his collection of the arrears of rent on 
account of the years prior to partition, and to prove that 
he paid the revenue from his own pocket. (1892) 
A. W. N. 72, Dist. {Niamatullah and Bennct, J J .) 
isri Singh v. Tejhir Singh. 1929 A. L. J. 869= 

119 I. C. 93=A. I. R. 1929 All. 689. 
-S. 159 — Scope. 

Where there is no evidence of any special agreement 
among the co-sharers that the lambardar should not get 
any remuneration whatever, the lambardar is entitled to 
get 5 per cent, of the land revenue payable by the co¬ 
sharers. A. I. R. 1923 All. 41, Foil. ( \Sulaiman, J.) 
Mohammad Ali Husain Khan v . Rameshwar 
Prasad. 10 L. R. A. Rev. 156 = 113 I. 0. 746. 
---S. 159 —Liability of Co-sharer. 

The lambardar can recover from the co sharer revenue 
paid by him on behalf of the co-sharer where the co 
sharer paid revenue subsequently into the treasury with 
out informing the Lambardar. ( Daniels, /.) Mt. 

Aishah v. Abdul Ghani. 801. 0. 916= 

A. I.R. 1925 AU. 95. 
-Ss. 159 to 162, 164 and 166 —Appeal lies to 

District Judge in case of question of proprietary title. 

Where the appeal raises no question of proprietary 
title, the appeal lies to the Commissioner, but where the 
cross-objection introduces a question of proprietary title, 
as an issue in the decision of the appeal, the Commis- 
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sioner must return the appeal and the cross-objection to- 
the parties with directions to file them before the District 
Judge. 31 I.C. 857. Appr. ( Stuart , J.') LALA BHAG- 
wan Das v. Mohabhat Shah. 771. C. 956= 

A. I. R. 1923 All. 170. 
- S. 160 — C. P. C., O. 21 applies to revenue 

Courts. 

Order 21, C. P. C., is not excluded from applica¬ 
bility to revenue Courts. ( Sulaiman and Kendall, //.) 
INDAR KOER V. DHARAM NARAIN. 

A. I. R. 1930 All. 656. 

- S. 160 —Recorded co-sharers made responsible for 

revenue—Lambardar can still recover from persons on 
whose laud assessment is actually made. 

Although a wajib-ul-arz makes the recorded co-sharers 
of a mahal primarily liable for the payment of the 
revenue assessed at the last settlement by the settlement 
officer on the arazi mutafarriqa, it does not do away 
with the right of the lambardar to recover it from the 
persons on whose land it is assessed. {Dalai, J.y 
BHORE v. HABIBUR RAHMAN. 

8 1 1 . R. A. Rev. 246 = 103 I. C. 305 = 

A. I. R. 1927 All. 641. 

- S. 160— -Usufructuary mortgagee's name entered 

in revenue records—Court cannot go behind the record. 

Where a person’s name is entered as mortgagee in the 
Government records the Court is not competent to go 
behind the entry and to find that he was not in posses¬ 
sion. 33 A. 799 and 34 A. 250, Foil, {Gokul Prasad, /.> 
IRSHAD MAHAMMAD V. JWALA PRASAD. 

76 I. C. 663=A. I. R. 1923 All. 344. 

-S. 161. 

A suit for arrears of revenue by assignee of revenue 
only falls under S. 161. A suit instituted not by an 
assignee from Government but by an assignee of an 
assignee and not for arrears of revenue does not fall 
under S. 161. Assignee clearly means an assignee from 
Government. {Ashworth and Sen, JJ.) BHOOPAL 

Rai v. Shiam Sunder. 1929 A. L. J. 724 = 

11 L. R. A. Rev. 65 = A I. R. 1929 All. 781. 
-S. 161 — Interest . 

No interest is payable under S. 161. The right of 
interest depends on contract express or implied or 
some rule of law allowing it. A. I. R. 1918 P. C. 53> 
Foil. ( Niamatullah, /.) MAHARAJ SINGH v. SHRI 

Raju Suryapal Singh. 

9 L. R. A. Rev. 306=113 I. C. 768 = 

A. I. R. 1929 AU. 29. 

-S. 161 —Plot proprietor is co-sharer . 

A plot proprietor, i.e„. a person Iiolding specific plots 
assessed to revenue, is a co-sharer within S. 160. 
18 A. L. J. 121, Ref. {Dalai, /.) BHORE HaBIBUR. 

8 L. R. A. Rev. 246= 1031. C. 305 = 

A. I. R. 1927 AU. 641. 

-Ss. 163 and 164— Co-sharers suing Lambardar 

for profits ca)i join in same suit — C. P. C.,0. 1 , R. 1. 

Co-sharers suing lambardar for their respective share 
of profits under S. 164 can join in the same suit because 
their several rights arise out of the same act, vis., the 
lambardar’s failure to divide profits among co-sharers 
on the date on which they are divisible which it is the 
duty of the lambardar to do. {Boys and Young, JJ.) 
Pi ARE Lal V. Jhabba Lal. 1929 A. L. J. 1098= 

10 L. R. A. Rev. 361=61 AU. 994= 

A. I. R. 1929 AU. 668. 

-Ss. 163 and 164 —Subject to not getting twice, 

share in gross rental as well as actual realisation can be 
claimed by co-sharer if it is not barred—Cause of action 
for share of arrears collected in a subsequent year arises 
on \st August following the year of collection. 

There is nothing in the N. W. F. P. Tenancy Act, 
and particularly in Ss. 163 and 164, which professes to- 
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modify or qualify, or in any way cut down the funda¬ 
mental contractual rights of a co-sharer as against his 
lambardar. It is true to say that in one year a co¬ 
sharer cannot have both the gross rental and the actual 
collections; subject to his not getting anything twice 
over, he is entitled to ask the Court for his share of 
actual collections arising out of one set of circumstances, 
and gross rental arising out of the other. There is 
equally nothing to prevent, in a suit against a lambardar 
by a co-sharer for the arrears claimed in respect of three 
years, the co sharer from recovering from the lambardar, 
not only the gross rental on the ground of negligence 
for each of the three years in suit, but in addition such 
amount as he can show or the lambardar admits, that 
the lambardar has in fact received in respect of rents 
which were due from the tenants in the years preceding 
those in suit, but received by the lambardar in the years 
in suit, in spite of his negligence, always of course 
provided that no claim made against the lambardar for 
arrears is barred by statute as against him. As between 
the co-sharer and the lambardar, the statute begins to 
run in respect of arrears collected, no matter in what year 
the rent became due as between the tenant and the 
zamindar, in the year in which they have been revived 
by the lambardar. The date in that year is fixed by rule 
namely, the 1st of August. No co-sharer is entitled in 
respect of the demand for a particular year to recover 
more than his share of the gross rental for that year. 
But subject to this, there is no reason why he should not 
join a claim to the gross rental of a particular year in 
which negligence is alleged against the lambardar, with 
a claim for collections made b j the lambardar in that 
year in respect of previous years where profits of the 
previous years had been awarded on the basis of actual 
collections. Where in a suit gross rental is claimed on 
a plea of negligence, the cause of action arises on the 1 st 
of August following the close of the Fasli year to which 
the claim relates, but where the claim is for arrears 
collected on account of past years the cause of action 
arises on the 1st of August following the year in which 
those arrears are collected. {Walsh, Ag. C. Sulai - 
man, Ryves , Mukerji and Daniels , //.) SHEO 

Ghulam v. Salikram. 22 A.L.J. 610 = 

5L.R.A. Rev. 189 = 46 All. 791=841. C. 168 = 
A.I.R. 1924 All. 481 (at 490 & 491) fF.B ). 

-S. 164-— Scope . 

A Revenue Court order subsequent to the presentation 
of the plaint will not affect the plaintiff’s right to sue 
for the profits for the years during which his name was 
entered in the village record . A. I. R. 1921 All. 396, 
Foil. ( Dalai , /.) TAYYAB UNNISSA v. NASARULLA. 

10 L. R. A. Rev. 287=119 I.C. 433 = 

A. I. R. 1929 All. 378. 


! 


• 176 

Mi',"'I 


——Ss. 164 and 167 — Co-sharers—Declaratory suit 
against heirs of lambardar for the share of profits out 
of the amount of deposit in Court—Civil Court has no 
jurisdiction. 

A party cannot merely by altering the form of a suit 
or changing the form of a relief, contravene or evade the 
provisions of S. *167, Agra Tenancy Act. P and S 
were co-sharers in the same mahal ; S being the lam¬ 
bardar engaged the services of N to make collections 
in the mahal ; who made collections, but did not hand 
over the amount to S. N deposited the money in Court 
on a suit by the legal representatives of S. P thereupon 
filed a suit for a declaration entitling him to get his 
share of profit from the amount in the Court. It was 
contended that the civil Court had no jurisdiction to 
* entertain* the suit. ‘ ' 

D. D.— VOL. I.—12 


AGRA TENANCY ACT ('1901), rS.i 164. 

Held , that the Civil Court had jurisdiction, (Sty^J-) 

Mt. Mubarak Bano zv-Ali Raza. 

9 L. R. A. Rev. 192=115 I. C. 769 = 

A. I. R. 1928 All. 566. 

-Ss. 164 and 201— Suit by brother recorded as 

proprietor of specific area against another brother , a 
lambardar—Question of jointness or separation of the 
family cannot be gone into— Presumption under S. 201 

(3) applies . 

Plaintiff brought a suit for profits under S. 164 
against his brother, the lambardar. Plaintiff was 
recorded as proprietor of a specific area with a specific 
share of profits. 

Held , that it is not open to the Court to go into the 
question of joint ness or the separation of the parties, 
and that the presumption under S. 201 (3) is nonetheless 
applicable because the parties to the suit may be 
members of a ioint Hindu family. A.I.R. 1922 All. 332, 
Foil. {Sulaiman and Bauerji, JJ .) GlRDHARI 
LaL V. GOBIND RAI. 25 A. L. J. 706 = 

8 L. R. A. Rev. 168 = 

103 I. C. 346= A. I. R. 1927 All. 810. 

-S. 164 —Suit for share of profits against 

lambardar—Large proportion of rents remaining un¬ 
collected—Negligence of lambardar cannot be inferred 
from this alone. 

In a suit for a share of profits against the lambardar 
the mere fact that a large proportion of the rents 
remained uncollected does not necessarily lead to 
the inference that the lambardar was negligent. 
A. I. R. 1922 All 111, Foil. {Iqbal Ahmad , J.) BaDRI 
Prasad v. Girdhari, 8 L. R. A. Rev. 92 = 

100 I. C. 743 = A. I. R. 1927 All. 405. 

-S. 164 —Suit for profits of several years — 

Accounts of all years have to be gone into. 

In a suit for profits for several years the accounts of 
all the years have to be gone into in order to decide 
whether or not any amount is due to the plaintiff. {Iqbal 
Ahmad , /.) BADRI PRASAD v . GlRDHAR. 

8 L. R. A. Rev. 92 = 100 I. C. 743 = 

A.I.R. 1927 All. 405. 

-S. 164— Co-sharer mortgaging his share but 

continuing in possession as lessee and collecting rents 
even after lease period—Suit by the mortgagee for profit 
does not lie — Mortgage. 

An 8 annas sharer who was also a lambardar mort¬ 
gaged his 3 annas share. The mortgagee gave him a 
lease for 7 years. After that period the lambardar 
continued making collections. The mortgagee sued him 
for recovery of profits. 

Held , that such a suit does not lie. {Gokul Prasad r 
/.) Tribeni SAHU S'. Lachmi PANDE. 

75 I. C. 666 = A. I. R. 1923 All. 346. 

-S. 164 —Suit by co-sharer against lambardar for 

recovery of share of profits—Circumstances shifting onus 
indicated.- 

When a co-sharer has given general evidence to show 
that the rents are greatly in arrears, that the tenants are 
solvent, and that there are no special circumstances why 
the rents should not have been collected, the onus is shif¬ 
ted on co the lambardar of showing that for some reason, 
not connected with his own negligence or misconduct, 
he was unable to collect the rent. 

Collection charges should be awarded to the Lambar¬ 
dar, even though he does the work of collection himself. 
37 All. 595, Foil. {Sulaiman, J .) MT. HlRIA v. RAM 
Adhin Singh. 75 I. C. 653 = 

) ‘ A. I. R. 1923 All. 335. 

-S. 164 —Suit for profits — Negligence—The fact 

that certain decrees obtained by Lambardar were unexe¬ 
cutable does not prove negligence—Decree should be art 
basis of actual collections. 
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The amount of the actual collections showed that the 
Lambardar realised 76 per cent. With regard to the 
rest he brought suits and obtained decrees against 
defaulting tenants. Held , the fact that some of the 
decrees could not be realized was no fault of the 
Lambardar nor can it be said to constitute negligence. 
The decree in favour of co-sharer for profits should 
proceed on the basis of actual collections, with 12 per 
cent, interest which is the proper rate of interest in the 
case up to realization. ( Rafiq and Lindsay , JJ.) RAM 

Chandra v. kirpa Devi. 65 I. C. 648 = 

A. I. R. 1923 All. 216. 

-S. 164 —Purchaser of a share—Suit for profits 

against lambardar lies only in Revenue Court. 

Where a purchaser of a share in a village is a recorded 
co-sharer and is entitled to sue the lambardar for the 
profits for the years in suit, the only Court which has 
jurisdiction to try the suit is the Revenue Court. 
\R) 1 'c's and Goknl Prasad , JJ.) KUNJ BlHARI LAL v. 
Ghansham Das. 65 I. C. 530 = 

A.I.R. 1922 All. 397. 

- 3. 164 —Suit for profits—Civil Court decision 

on title pending suit is binding on Revenue Court. 

When as between parties to a revenue suit, a Civil 
Court of competent jurisdiction has decided the title to 
the property adversely to the plaintiff who claims profits, 
the Revenue Court is not competent to ignore that deci¬ 
sion. In suits for profits in Rent Courts based on 
entries in the Khrwat, an order or decree of a Civil 
Court, declaring the rights of the parties, if passed 
before the end of the litigation, must be followed. 
{Ryves and Gokul Prasad , JJ.) SURJAN SINGH v. 
Mt. Chatura Kunwar. 44 All. 250 = 

20 A. L. J. 61 = 64 I.C. 964 = A. I. R. 1922 All. 366. 

-Ss. 164 and 163 —Suit for profits—Time runs 

from date what they become divisible under S. 163 
— Limitation. 

The period of limitation for a suit for profits begins 
to run from the date when profits become payable, i.c. 
when they are divisible in accordance with Section 163 
irrespective of the fact that the collections have been 
actually made at a subsequent date. ( Ryves and Gokul 
Prasad , JJ.) NAZIRUDD1N v. ACHCHI BEGUM. 

64 I. C. 988=20 A. L. J. 95 = 
A. I. R. 1922 All. 348. 

-S. 164 (a)— Suit for profits againit lambardar— 

Profits must be all meed on actual collections unless 
negligence proved. 

Where the question is whether the profits to a co¬ 
proprietor should be allowed on jamabandi or actual 
collection, 

Held % unless negligence of the lambardar is actually 
proved, he profits should be allowed on actual collection. 
A. I. R. 1921 All. 314. Foil. ( Ryves and Gokul 
Prasad , JJ.) JODHI RAM v. MT. KaUNSILLE. 

20 A. L. J. 313 = 67 I.C. 521 = A. I. R. 1922 All. 111. 

-S, 164 (2) —Onus lies on plaintiff to prove gros j 

negligence or misconduct—Proof of circumstances from 
which gross negligence or misconduct may be inferred 
shifts burden on defendant. 

The initial onus of proving gross negligence or 
misconduct lies on the plaintiff but such onut may be 
discharged by proof of circumstances from which gross 
negligence or misconduct may be inferred. It will then 
be for the defendant to explain by satisfactory evidence 
that his inability to collect is referable to some excusable 
cause. (. Niamatullah , J.) BHARAT SlNGH v. GaNGA. 

9 Ii. R. A. Rev. 303 = 116 I.C. 744 = 

.__ _ A. I. R. 1928 AH. 767. 

-S. 164 (2) —30 p. c. of rental remaining un¬ 
collected during normal years—No accounts produced 
hy defendant—No suit for arrears brought—Tenants 
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being good pay-masters—Defendant offering no explana¬ 
tion of failure to collect—Burden is shifted on 
defendant. 

30 p. c. of the rental had remained uncollected during 
normal years. Defendant had not produced any accounts. 
No suits for arrears of rent were brought. No 
proceedings of distraint were taken. The patwari whose 
evidence was believed stated that the tenants of the 
village were good pay-masters. The defendant had 
offered no explanation as to why he failed to collect 
this large percentage of rent if he made reasonable 
efforts to make collections. 

Held : that the facts clearly shifted the burden of 
proof on the defendants. 10 A. L. J. 529, Foil. ( Nia¬ 
matullah, J). Bharat S.ngh v. Ganga. 

9 L. R. A. Rev. 303 = 1161. C. 744 = 

A. I. R. 1928 All. 767. 

-S. 164 (2)— Profits , suit for , by co-sharer against 

Lambardar— Plaintiff cannot get a decree both on basis 
of gross rental and for arrears of past years collected 
during the year in question. 

If a plaintiff claims under S. 164 (2) on the basis 
of gross rental for his share of the profits of any given 
year, he cannot also get a decree for arrears of past 
years, collected in the year in question ; because to hold 
otherwise might be to evade the law of limitation. 
(1887) A. W. N. 250, Ref. S. A. No. 1762-1915 of All. 
Foil. S. A/No. 996 of 1906 of All. Dist. ( Ryves and 
Gokul Prasad , JJ.) CHHABRAJI KUNWAR v. GaNGA 
Singh. 43 All. 29 = 60 L C. 643= 

A. I. R. 1921 All. 314. 

-S. 166 — Non-lambardar co-sharer suing another 

for his share of profits on entire rental —Defendant 
pleading non collection of entire rent but failing to 
produce his account books—Court is justified in decreeing 
plaintifTs whole claim. 

Where one non-lambardar co-sharer sues another such 
co-sharer under S. 165 for his share of the profits on the 
entire rental, and the latter alleges that he could not 
collect the entire vent but when called upon to produce 
his account books fails to do so, the Court is justified in 
finding that the entire rent was collected and in decree¬ 
ing plaintiff’s claim accordingly. 5 A. L. J. 117, Dist. 

( Niamatullah , J.) GaJRAM SlNGH v. BaLWANT 
Singh 11 L. R. A. Rev. 16 = 1191. C. 499 = 

A. I. R. 1929 All. 702. 

-S. 165 —Method of calculating profits of several 

co-sharers pointed out . 

In calculating profits of a mahal, sir and khudkasht 
lands held by particular co-sharers have to be taken into 
account and the rent of sir land held by a co-sharer is 
to be assessed at a proper rate and not with reference 
to the farzi rate cf rent entered in the revenue papers, 
38 All. 223 and 7 A. L. J. 90, Foil. ( Iqbal Ahmal , J.) 
Bhagirath V. Khetpal. 8 L. R. A. Rev. 177= 

102 I. C. 139=A. I. R- 1927 All. 791. 

*-S. 165 —Suit to recover excess—Right of other 

sharers to the excess must be considered. 

A suit under S. 165 must be one for accounts 
primarily. It is necessary that there should be accounts 
showing that the plaintiff is entitled to the sum 
claimed. For this purpose it must be shown by figures 
that the other co-sharers have no claim 10 the excess 
which the particular co-sharer, who is plaintiff, is 
claiming. The fact that the plaintiff may have paid off 
another co-sharer out of his own pocket any money, 
will not give the plaintiff a right to recover the money 
so paid from a third co-sharer under S. 165* unless there 
is some transfer of the actionable claim. 

One co-sharer is not entitled to claim the whole of 
the excess in the hands of another co-sharer merely 
because he is short to that extent of his fractional share 
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in • the income of the mahal. All the other co-sharers 
who are similarly short are entitled to share in the 
excess income enjoyed by any one co-sharer, and they 
must be made parties to the suit by the one co-sharer. 
{Ashworth and Kendall, JJ.) KOKA v. CHUNNI. 

25 A. L. J. 1057 = 8 L. R A. Rev. 323 = 

105 I.C. 745 = A. I. R.1927 All. 623. 

-Ss. 165 and 10 (5)— Applicability—Suit for 

profits by purchaser of Khudkasht laud — 6 *. 165 does not 
apply—But rent must first be assessed by Collector — 
Land Revenue Act , 6 *. 36. 

In a suit for profits by the purchaser of khudkasht 
land against the vendor, the ex-proprietary tenant 
of the plots the other co-sharers in the village are not 
necessary parties. The suit is one for rent and is not 
governed by Section 165. But having regard to Section 
10, Cl. 5 of the Agra Tenancy Act and Section 36 of 
Land Revenue Act, it seems that as a preliminary step 
to such a suit it is necessary first to have the rent assessed 
by the Collector. (. Ryves, /.) KlSHORl MAL v. PARSADI. 

77 I. C. 382 = A. I. R. 1922 All. 319. 

- S. 165 — Jurisdiction—Assignee of arrears of 

profits can sue in Revenue Court. 

An assignee of arrears of profits can sue to recover 
those profits in the Revenue Court. ( Sulaiman, /.) 

abhainandan Prasad v. Bhagvvan Datt. 

88 I. C. 298 = A. I. R. 1925 All. 765. 

- S. 165 —Lambardar Mortgagor — T. P. Act , 

S. 36— Mortgage—Deposit for redemption—Lambardar 
mortgagor is entitled to profits from date of deposit. 

From the day of the deposit to redeem a mortgage 
the property is transferred to the mortgagor and under 
S. 36 of the T. P. Act, the Lambardar Mortgagor is 
entitled to the collections made. {Gokul Prasad , /.) 

Lala Ganga ram v. Mevva Ram. 

A. I. R. 1922 All. 275. 

- S. 165 — Procedure — Suit under S. 165— Person 

allowed by lambardar to make collections cannot be made 
defendant. 

A person, who has been allowed by the lambardar to 
make collections is not a co-sharer or a legal representa¬ 
tive or assignee of the co-sharers and therefore no suit 
under S. 165 can lie against him. So, such a person 
cannot be impleaded as a defendant to a suit for profits 
under S.165. {Ncave, J.) PURAN v. KHIALI Ram. 

86 I. C. 400 = A. I. R. 1925 All. 701. 

- S. 165 —Settlement of accounts—Claim under 

S. 165 for account cannot be joined in a suit by one co¬ 
sharer against another for rent. 

A co-sharer having claim against another co¬ 
sharer in respect of a separate matter altogether, namely 
for rent, cannot join that claim in a suit brought under 
S. 165, for an account. {Walsh, J.) KHEM KarANDAS 
v. Baldeo Singh. 1 921. C. 1046= 

A. I. R. 1926 All. 282. 

-S. 165 —Settlement of accounts—Suit for profits 

against lambardar's heirs after his death—Heirs are 
not liable for uncollected profits. 

The successor-in-title of a deceased lambardar in a 
suit which was not brought against the lambardar but 
brought after his death is not liable to account for pro¬ 
fits which his predecessor had failed t-> collect'or which 
he permitted to remain uncollected owing to negligence 
or misconduct. In such a case profits can be awarded 
only on the basis of collection. 40 All. 246, DisL 
{Stuart, j.) Ram Sarup v. Gaya Prasad. 

88 I. C. 447 = A. I. R. 1925 All. 810. 

-S. 165 —Settlement of Accounts — U. P. Land 

Rev. Act {III of 1901), S. 4 —Rights of lambardar to 
sue the co-sharers. > -,i - . • , u- 

A lambardar can sue the other co-sharers of the vil¬ 
lage, who hold sir or Khudkhasht land, for a refund of 
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the whole of the profit which they may have realised in 
excess of their share and not only to the extent o 1 e 
share of the lambardar in such excess. S. 165 or 
the Agra Tenancy Act (II of 1901) does not exclude 
the general authority, which the lambardar possesses to 
represent his co-sharers in such a litigation. (A an/uuya 
Lai, J.) KUNDAN LAL V. BASANT RAI. 

75 I. C. 330 =A. I. R. 1924 All. 935 (2). 

-Ss. 165 and 164 —Settlement of Accounts—Suit 

against co-sharers under S. 165 —Defendants arc not 
liable for plaintiff's share of rent not collected by them. 

In suits under section 164, it is the duty of the lam¬ 
bardar to make collections both of the rents due foi the 
year as well as of arrears of rent, on behalf of the whole 
body of co-sharers. If, therefore, a decree is to be given 
on actual collections, those collections must include 
arrears for previous years also; whereas in a suit under 
S. 165 against co-sharer defendants, it cannot be said 
that it was the duty of the defendants to make collec¬ 
tions of the plaintiff’s share also. The defendants can be 
held liable, only if they have collected rents in excess of 
their own legitimate share. That only can be the true 
basis of accounting between the parties. {Sulaiman, J.) 

Lala Durga Prasad v. Ganga Saran. 

70 I. C. 763 = A. I. R. 1922 All. 501. 

-S. 167— Bar to suit—Suit for ejectment of 

defendant as sub-tenant dismissed—Second suit for 
ejectment as trespasser in Civil Court is barred —(Per 
Daniels and Pull an. JJ., Kanhaiya Lai ,J., Dissenting). 

Per Daniels and Pullan, JJ. —It is not open to a 
plaintiff, whose suit for ejectment of the defendants as 
his sub-tenants has been rejected by the Revenue Courts 
on a finding that they were co-tenants, to come to the 
Civil Court and sue for their ejectment as trespassers. 

Per Kanhaiya Lai, J. —A question of sub-tenancy 
may be excluded by the decision of the Revenue Court, 
but if the alleged sub-tenancy is negatived there is no 
reason why the determination of any other question of 
title, arising on the finding that no such sub-tenancy 
existed, should be excluded from the determination of 
the Civil Court: 37 All. 41 and A.I.R. 1925 All. 637, Foil. 
(Kanhaiyalal, Daniels and Pullan, J J.) BALWANT. 

Singh v. Sarabjit. 48 All. 774 = 24 A.L.J. 1009 = 

. 98 I. C. 983 = A.I.R. 1927 All. 70 (F.B.). 

-S. 167 —Ejectment suit—Two rival Zemindars 

—One fraudulently entering other's name as sub-tenant, 
obtaining ex parte decree for rent , and suing for eject¬ 
ment—Civil Court not bound by decree of Revenue 
Court. 

A suit for ejectment was brought by a Zemindar 
against his rival Zemindar, after having fraudulently 
entered the other as sub tenant and having obtained a 
decree for arrears of rent from the Revenue Court. The 
>ther Zemindar defended his proprietary possession 
md in the Civil Court he asked for a declaration of his 
Droprietary title. In such a case the Revenue Court has 
io power to pass a decree and that the passing of the 
iecree furnishes a fresh cause of action. Such a decree 
ioes not bind the Civil Court and does not estop the 
fiaintiff and the findings of the Revenue Court do not 
find the Court. The Civil Court can consider the case 
independently in accordance with the circumstances of 
:he case. An alleged owner cannot bring a claim for 
declaration of title within the meaning of S. 167 of the 
4gra Tenancy Act. {Walsh, /.) RAiyr DHARI UPADHIA 
>. Babu LAL UPADHIA. 65 I. C. 101 = 

1 „ 3 TJ. P. L. R. (A.) 21. 

S. 167—Jurisdiction. 


"oi 


Civil Court cannot declare a decree by a Revenue 
Court void especially when tenant has remedy under 

S. 79. 
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Under S. 167, the Civil Courts cannot take cognizance 
of a suit to declare a decree in the Revenue Court void 
and ineffectual on the ground that the proceedings of 
that Court were contrary to law. The proper procedure 
for the tenant is to bring a suit under S. 79 for wrong¬ 
ful ejectment. (Mukerji and Bawdy //•) SUKHA 
r. Lachmi NARAIN. 26 A. L. J. 834 = 

113 I. C. 829 = A.I. R. 1928 All. 621. 

S. 167—Jurisdiction. 

- Suit by a pardanashin lady to obtain a dcclara- 

tion that a perpetual lease made by her through ignor¬ 
ance is not binding on her—Suit is cognizable by Reve¬ 
nue Court and not Civil Court. 

A pardanashin lady, for certain service rendered by 
the defendant to her, agreed to grant in his favour a 
lease of certain property for two years. The defendants 
taking advantage of the fact that she was a pardanashin 
lady of immature intellect and a minor, obtained from 
her a document which she subsequently discovered was 
a perpetual lease for a very inadequate rent. She 
accordingly brought a suit for obtaining a declaration 
that the lease was not binding on her. After the parties 
had adduced evidence, the defendant took up the plea 
that the suit was not cognizable by the Civil Court. 

Heldy that the plaintiff’s remedy lay by institution of 
a suit in the Revenue Court leaving it to the defendant 
to set up the lease complained of by the plaintiff in 
defence. When the lease is once set up the Revenue 
Court would be seized of the jurisdiction to try the 
question how far it was binding on the plaintiff. Such 
a suit could be either one of ejectment or for recovery of 
the larger rent which the plaintiff thought she was re¬ 
serving by the document she was executing or by a suit 
under S. 95: 37 All. 254 ; 37 All. 41 ; and (1901) 

A.W.N. 49, Foil. ( Mukerji % /.) MT. MUKHTARI v. 
Hakbans Singh. 9 L.R.A. Rev. 216 = 

118 I. C. 172 = A. I. R. 1928 All. 614. 

S. 167—Jurisdiction. 

- Revenue Court declaring a tenant to be a gr(be¬ 
holder — Landlord's subsequent suit in a Civil Court to 
eject him on the ground that he was a licensee—Latter 
suit is barred—Revalue Court has jurisdiction to deter¬ 
mine such question — C. P. Code , S. 11. 

In a former suit a landlord declared a tenant to be 
his non-occupancy tenant and desired his ejectment 
under S. 58, Agra Tenancy Act, II of 1901. The Assis¬ 
tant Collector held that the tenant was not an occupancy 
tenant, but that he held the grove under such condition 
that he could not be ejected under S. 58. His view 
further was that in the alternative the tenant would be 
a rent-free grantee of the land for the purposes of plant¬ 
ing a grove. Then the landlord sued the tenant in the 
Civil Court fpr his ejectment on the ground that the 
tenant was a licensee of that grove under certain condi¬ 
tions and he desired to eject him as the license termi¬ 
nated. 

Heldy that the Civil Court, after the refusal of the 
revenue Court to eject the tenant could not inquire into 
the matter whether the tenant was a licensee of the 
landlord or not. The Revenue Court had jurisdiction to 
hold that the tenant was a grove-holder. ( Dalai , J.) 

Ram Lagan Bhagat v . phakkar Das, 

9 I,. R. A. Rev. 141 = 118 I. 0.171 = 

A. I. R. 1928 AU. 343. 

Ss. 167 and 2 (6)—Jurisdiction. 

- Person liable to pay rent is tenant—Ejectment 

by Revenue Court—Suit in Civil Court for declaration 
tint the plaintiff is occupancy tenant in spite of eject¬ 
ment decree is barred by S . 167. 
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When a person is liable to pay rent, then under S. 2 
(5) he is a tenant and the Revenue Court, therefore, has 
jurisdiction to eject him, and when he has been ejected 
by the Revenue Court he cannot be allowed to maintain 
a suit in the Civil Court for a declaration that in spite of 
the ejectment decree he is still a tenant-in-chief and not 
a sub-tenant: A. I. R. 1925 All. 637, Rel. on. {Sulai- 
matiy y.) Par am Sukh v. dam bar. 

98 I. C. 263 = A. I. R. 1927 All. 102- 

Ss. 167 and 79—Jurisdiction. 

- Revenue Court cannot entertain suit against a 

person other than landholder even though landlord: 
authorizes him to eject plaintiff. 

Rules of procedure cannot override rules prescribing 
jurisdiction. A Civil Court cannot entertain a suit 
against a landholder brought by his tenant nor can a 
Revenue Court entertain a suit against a person other 
than the landholder, though such other person is autho¬ 
rized by the landlord to eject plaintiff. Mere conni¬ 
vance does not amount to authorization. (. Kanhaiyalaf 
and As/rworthy J /.) BABUNA v. BeCHCHU. 

24 A. L. J. 691 = 96 I. C. 36 = A. I. R. 1926 All. 631. 

S. 167—Jurisdiction. 

- Claim to occupancy budding—Civil Court has 

jurisdiction to entertain. 

There was a dispute between the two brothers B and 
N about a certain occupancy holding. B claimed to be a 
joint tenant along with N . Each of them brought a 
suit in the Civil Court to enforce his own claim. 

Heldy that S. 167 did not apply, because there is no 
article of the schedule to the Act under which a suit or 
application could have been made by these rival claim¬ 
ants to an occupancy holding which would have brought 
the dispute between them to a determination, and there¬ 
fore Civil Court had jurisdiction to try the suit, ( Pig - 
gotty /.) BlJAI v. NARAIN. 88 I. 0. 692= 

A. I. R. 1926 AU. 46. 

- Mortgagee a recorded co-sharer—Decree for joint 

possession can be passed but not for mesne profits — Juris - 
diction of Civil Courts is barred in such cases. 

A mortgagee of zamindari plots who is entered as- 
such in the khewat is a recorded co-sharer, and if he is 
obstructed in the collection of rents he is entitled to a 
decree for joint possession against the other co-sharers,, 
but not to a decree for mesne profits. As he is a record¬ 
ed cosharer he can only obtain his share of the profits by 
a suit in a rent Court. Section 167 bars the jurisdiction, 
of the Civil Courts in the matter. A.I.R. 1922 All. 314 
and A.I.R. 1922 All. 162, Foil. {Stuarty J.) MAHADEO- 

Prasad v. Basant Lal. 

87 I. 0. 444 = A. I. R. 1926 All. 746. 

Ss. 167 and 199—Jurisdiction. 

- —Eiectment suit—Question of title raised in de¬ 
fence—Defendant directed to file suit in Civil Court — 
Suit filed after expiry of time prescribed but before the 
conclusion of suit in Revenue Court is not enterfainablr 
—C. P. Codey S\ 10. 

If a party has been ordered by a Revenue Court to file 
a suit in a Civil Court within three months, he is not at 
liberty to'ignore the restriction and file his suit after 
three months although the suit in the Revenue Court may¬ 
be pending. A suit instituted after the three months 
should be dismissed by the Civil Court. ( Case-law dis¬ 
cussed). 

Per Danielsy J .— S. 10 of the C. P. Code will not 
apply because the Revenue Court, though its decision 
may indirectly produce the same result, could not have 
granted the relief asked for in the Civil Court. 

Per Sulaimatty J .—Although it is not possible to- 
bring the case within the provisions of S. 10 of the C.P* 


185 


CIVIL, CRIMINAL AND REVENUE 


186 


AGRA TENANCY ACT (1901), S. 167. 

Code, as the Revenue Court is not competent to grant the 
relief asked for in the civil suit, nevertheless the principle 
underlying that section may be of wider application. 

( 4 Suiaiman and Daniels , JJ.) GaNGA CHAMAR v. 
BINDESARI RAI. 47 All. 904 = 88 I. C. 684 = 

23 A. L J. 529=A. I. R. 1925 All. 615. 

S. 167—Jurisdiction. 

- Suit for declaration that plaintiffs are joint ten- 

ants with defendants—Civil Court can try. 

Unless the fourth schedule of the Act is produced be¬ 
fore the Court and a suit or application of a precisely 
similar kind (to the suit in question) and parallel in its 
results is shown to the Court as being a suit exclusively 
triable by the Revenue Court, the Civil Court will not 
only be within its rights in trying the suit but will be 
bound to determine it. A suit for declaration that the 
plaintiffs are joint in occupancy with the defendants is 
cognizable by a Civil Court. ( Mears . C.J. and Piggott , 
J.) AMMAR v. GOVIND. 47 All. 616 = 88 I. C. 247 = 

23 A. L. J. 449 = A. I. R. 1925 All. 465. 

S. 167—Jurisdiction. 

- 'Matter within S. 167— Decision of Revenue Court 

—Civil Court will not try suit calculated to reverse 
Revenue Court's decision. 

Where during the continuance in force of an ex-parte 
decree for arrears of rent in defendant’s favour and 
against plaintiffs, plaintiffs sued in Civil Court for 
declaration that they were joint tenants with defendant. 

Held , that as the effect of the suit was to reverse the 
decision of the Revenue Court, it was barred under 
S. 167. Civil Courts will not entertain a suit the object of 
w T hich is to reverse a decision of a Revenue Court in a 
matter which is, under S. 167 of the Tenancy Act, with* 
in the Revenue Cpurt’s exclusive jurisdiction, and if 
this is the substantial object of the suit it is immaterial 
that the plaintiff may have framed his relief in a form 
in which it could not have been granted by the Revenue 
Court. The Courts will look to the substance of the 
matter and not to the form. ( Daniels , /.) GOBIND v. 
AmmaR. 5 L. R. A. Rev. 138 = 78 I. C. 628 = 

A. I. R. 1925 All. 194 (2). 

S. 167—Jurisdiction. 

-- - Revenue Court's decision cannot be touched even 

indirectly. 

A plaintiff cannot by merely changing the form of his 
relief evade the provisions of Section 167. Where the 
plaintiff had been held by the revenue court as a tenant 
of the defendants and he then Name to the Civil Courts 
for a declaration that he was not a tenant, but a grove- 
holder, Held that the civil Court had no jurisdiction. 
{Daniels and Dal ul, J J,) KUNDAN LAL v. PARSKADI. 

22 A. L. J. 466 = 79 I. C. 960 = 46 All. 570 = 

A. I. R. 1924 All. 744. 

S. 167—Jurisdiction. 

: - Suit between rival claimants is cognisable by 

Civil Court. 

A suit between rival claimants to a tenancy one for a 
declaration of title by one against a rival claimant lies 
exclusively in a Civil Court and such a suit is not one 
which is covered by S. 167 of the Agra Tenancy Act. 
11 I. C. 268 ; 8 A, L. J. 1009 ; 33 A. 795, Foil. {Suiai¬ 
man, /.) Surjan Singh v. Umari Singh. 

78 I. C. 1008 = A. I. R. 1924 All. 609. 

S. 167—Jurisdiction. 

- C. P. Code, S. 11— Dispute between rival clai- j 

mants once decided by Revenue Court cannot be re-open- 
ed in a Civil Court .. . , , , ; . ■ • 

Although S. 167 of the Agra Tenancy Act does not 
apply to suits between rival claimants to a tenancy, 
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nevertheless once a matter has been decided by a Reve¬ 
nue Court it cannot be re-opened in a Civil Court. This 
view is not based on the provisions of S. 167 nor on the 
principle of res judicata but rather on the general ground 
that the effect of allowing such a thing to be done 
would be to nullify the decree of the Revenue Court 
which is final and binding on the parties, 41 A, q7, Foil. 
{Suiaiman, J.) SURJAN SlNGH v. UMARI SlNGH. 

78 I. C. 1008 = A. I. R. 1924 All. 609. 

S. 167—Jurisdiction. 

- Dispute between tenants—Suit for declaration for 

avoiding provisions of Tenancy Act—Civil Court has no 
jurisdiction. 

It is a truism to say that a suit for a declaration be¬ 
tween two rival tenants may be brought in a Civil Court, 
though in the more recent rulings of High Court, the 
doctrine of the “exclusive jurisdiction” of the Revenue 
Courts in certain matters has been developed, and em¬ 
phasis directed to *the wording of Section 167 which says 
“no Court other than a Court of Revenue shall take 
cognizance of any dispute or matter in respect of 7uhich a 
suit lies under the 4th Schedule”. If the object of the 
suit is really to prejudice, if possible, the rights which 
the defendant rival tenant or the zemindar may have, 
and which if they wish to establish, they must have re¬ 
course to the Revenue Court, i.e., if it is an attempt 10 
evade the provisions of the Tenancy Act, it offends 
against provisions of Section 167 of the Act. Under 
Section 167 of the Tenancy Act, it is beyond the jurisdic¬ 
tion of the Civil Court to make a declaration. The 
Civil Court cannot investigate even, much less find, on 
che allegations of the plaintiffs that he is for one reason 
or another, an occupancy tenant, nor for the same rea¬ 
sons can it decide whether the defendants are permanent 
lessees. ( Ryves , /.) SlTA Ram v. CHAIT Ram. 

4 L. R. A. Rev. 291 = 711. C. 447 = 
A. I. R. 1923 All. 257 (260). 

S. 167—Revision. 

- S. 167 Bars revisional jurisdiction of High 

Court. 

Section 167 bars the revisional jurisdiction of the 
High Court in proceedings under Tenancy Act. {Lindsay, 
Daniels and Dalai , J/.) BHAGWAN DaS v. CHHEDI 
KOERI. 24 A. L. J. 537=95 I. C. 559 = 

A. I. R. 1926 All. 398 (F. B.). 

Ss. 167 and 177—Revision. 

- Order of District Judge under S. 177— Revision 

lies to High Court . 

Per Boys, J. There is nothing in S. 167 precluding 
the hearing by the High Court under S. 115 of the 
C. P. Code, of a revision of an order passed by a District 
Judge under S. 177, and it is reasonable that the High 
Court should have such power, and to hold that it has 
such power is in accord with S. 193 of the Tenancy Act. 
{Suiaiman and Boys, JJ.) KEHRI SlNGH v- THIRPAL* 
48 All. 104 = 23 A. L. J. 965=92 I. C. 282 = 

A. I. R. 1926 All. 113. 

S. 167—Revision. 

- No revision lies against an order refusing to en¬ 
tertain appeal under the Act. 

No revision lies against an order of the District Judge 
refusing to entertain a petition of appeal against the 
decree of an Assistant Collector in a suit under Agra 
Tenancy Act (II of 1901), 42 All. 83, Foil. {Piggot, /.) 
Adya Saran v. Kali Char an. 45 All. 567= 

21 A. L. J. 524=5 I. C. 280 = 
4 L. R. A. Rev. 223=A. I. R. 1923 All. 580. 
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S. 167—Scope 

_q 167 is only concerned with original proceed- 

ings. {Sulat man and_Boys^ JJ a t t qrr = 


THIRPAL. 


48 All. 104 = 23 A. L. J. 965 = 
92 I. C. 282 = A. I. R. 1926 All. 113. 

S. 167—Scope. 

-Where the suit was for a declaration under S. 95 

(,/) and the real object of this suit was to have a declara^ 
tion against both the Zemindar and the son of the tenant 
who was recorded as such that the plaintiffs were the 

occupancy tenants of the holding. 

Held such a suit can only be brought in a Court ot 
Revenue. (Ry rw, /-) KHAIRUDWN frJSHAHU GULAB. 

74 I C 220 = A. I. R. 1924 All. 102. 
S. 177—Appeal. 

•Exproprietary tenant suing sub-tenant—Latter 


remaining absent but zemindar repudiating plaintiff's 
right to recover rent—Question of proprietary title is 
raised and appeal lies to District Judge. 

Plaintiff sued the defendant A in the Revenue Court 
alleging that he, the plaintiff, was an ex-proprietary 
tenant and that defendant was his sub-tenant. The de¬ 
fendant absented himself, but N who was made a party 
as the zamindar on his own application contested the 
suit on the ground that he alone realized the rent from 
the defendant and that the plaintiff had nothing to do 

U %eld, that the dispute between the plaintiff and the 
zamindar raised a question of proprietary title, and 
appeal lay to the District Judge and not to the Commis¬ 
sioner. (Walsh, /.) ABDUL Rauf V. Mashiud 
niN 9 Ii. R. A. Rev. 172 = 114 I. C. 901 = 

A. I. R. 1928 All. 409. 


Ss. 177 and 57—Appeal. 

_ Decision by Assistant Collector—Only cases fall¬ 
ing under Cls. (a), (b). (c), (e) or ( f) of S. 177 are 

appealable to the District Judge. 

Only those decrees of Assistant Collectors of the first 

class in suits included in group B of 4th Schedule are 
appealable to the District Judge which come within Cls. 
(a). (b\ (c), M or 00 of S. 177 of the Tenancy Act. 
37 All. 272, Dist. (Iqbal Ahmad, /.) MAHOMED Sha 

bhir v. Zain-UL- Abdin. 8 .L. R. A. Rev. 74 — 

102 I. C. 184 = AI R. 1927 All. 564. 


S. 177—Appeal. 

- Remand order by District Judge under S. 177— 

No appeal but revision lies. 

No appeal lies to the High Court against an order of 
remand passed by the District Judge in an appeal from 
a Revenue Court under S. 177 of the Agra Tenancy Act. 
38 All. 181 and 28 All. 753 (F.B.), Foil. (Sulaiman and 
Bovs , //.) Kehri Singh v. Therpal. 

48 All. 104 = 23 A. L. J. 965 = 92 1. C. 282 = 

A. I. R. 1926 All. 113. 

. S. 177—Appeal. 

__ C. P. Code , .S’. 144— Application for resti¬ 
tution or restoration of possession—Order passed by 
Revenue Court under S. 144, C P. Code—No appeal 
lies to Civil Court. 

Under the whole scheme of the Tenancy Act a distinc¬ 
tion is made between, an order and a “decree” and the 
word “decree” in Section 177 of that Act means a 
decree in a suit and does not include an order which, if 
the definition of a decree be applied to the case, might be 
deemed to be a decree under the Code of Civil Procedure. 
An appeal lies from a decree in a suit, but an order pass¬ 
ed by an Assistant Collector of the first class is not a 
decree and is not open to appeal. In a suit under the 
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Tenancy Act the Court of first instance, is the Revenue 
Court which hears the suit, and not the Court of appeal. 
For recovering possession on the ground of reversal of 
decree the remedy is to apply under Section 144 of the 
Code of Civil Procedure, and this application for restitu¬ 
tion is to be made to the Court of first instance under the 
provisions of the section. No separate suit will lie therefor. 

( A/ears, C. J. and Batterji , J.) KaSHI PRASAD z/„ 

Halbhaddar Singh. 44 All. 283 = 651.C. 798 = 

20 A.L.J. 133 = AIR. 1922 All. 71. 

S. 177—Appeal. 

- Claim for Rs. 70 or more if plaintiff is found 

entitled to it—Decree for Rs. 158— Value of suit for 
appeal is Rs. 158— Suit valuation. 

In a suit under section 165 of the Tenancy Act the 
plaintiff claimed Rs. 70 and prayed that if anything 
more was due to her she should receive it. A decree for 
Rs. 158-5-1 was passed in her favour. In appeal by the 
defendant, the plea of the plaintiff was that no appeal 
lay under section 177, Tenancy Act, as the value of the 
suit was Rs. 70 only. 

Held that under the peculiar conditions of the Tenancy 
Act, it is obvious that in a case of this kind the valu¬ 
ation should be taken to be the value as found by the 
Court and therefore an appeal would lie. (Stuart Jf) 
MT. UMMER KHAIR v. AZIZ ALI. 80 I. C. 183 = 

A.I.R. 1922 All. 47. 

S. 177 (f)—Applicability. 

Where in the written statement filed by the defendants 
the jurisdiction of the Revenue Court to entertain the suit 
was challenged but this challenge was withdrawn when 
the suit proceeded to trial with the result that there was 
no issue framed by the Assistant Collector on the ques¬ 
tion of jurisdiction and no such question was decided. 

Held, that Cl. (f) had no application. (Iqbal Ahmad , 

/,) Mahomed Shabbir v. Zain-ul-Abdin. 

8 L.R.A. Rev. 74 = 102 I.C. 184 = 

A.I.R. 1927 All. 564. 

S. 177(f)—Jurisdiction. 

- Plea of jurisdiction must be based on facts as 

alleged in the plaint. 

A plea of jurisdiction to come within the provisions 
of S. 177 (/"), must be a plea to the effect that, assuming 
the allegations made in the plaint to be true, the Revenue 
Court has no jurisdiction. If the defendant alleges that 
the true facts are different from those stated in the plaint, 
and that on the facts alleged by himself, the case is 
not cognizable by the Revenue Court, this is not a plea to 
which S. 177 (f) applies. 42 All. 91, Foil. (Daniels and 
King, //.) Deo Nandan Singh v. Har Shankar 
Prasad Shukul. 96 I. C. 172 (All.) = 

7 L. R. All. 382. 

S. 177—Jurisdiction. 

It is the business of the trial Court to decide whether 
the plea is bona fide or not. If, however, the Court 
chooses to treat it seriously it is not for the Court of 
appeal to treat it as mala fide when nobody in the trial 
Court or in the appellate Court ever suggested it to be so. 
(Walsh, Ag. C. J. and Ryves , /,) KHUB SlNGH v. 
Mohan Singh. 5 L.R.A. Rev. 183 = 831. 0. 251= 

A. I. R. 1924 All. 476. 

S. 177 (f) and 95—Jurisdiction. 

- Jurisdiction — Suit under S. 95— Defendant 

denying plaintiff's being a tenant and objecting that 
plaint does not refer to jurisdiction—No plea of juris¬ 
diction is raised. 

In a suit under S. 95, the mere fact that the defend¬ 
ant denies that the plaintiff is a tenant and pleads that 
as the plaint does not contain any allegation in regard 
to the jurisdiction of the Court, the plaint is defective, 
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does not involve the raising of a plea of jurisdiction, i 
Although on such pleading, the Court frames an issue as 
to the maintainability of the suit and the cognizability 
thereof by the Court and finds on such issue that the 
suit is maintainable under S. 95 and cognizable by the 
Court, yet no plea of jurisdiction can be held to have 
been decided. ( Rafique and Ryves , JJ.) RATAN 
Singh v. Pran Sukh. 43 All. 368 = 611.C 44 = 

19 A. L. J. 120 = A. I. R. 1921 All 190- 

—- S. 177 —Jurisdiction of District Judge—Question 

of proprietary title, a matter in issue when appeal filed 
—Subsequent abandonment of the plea by respondent ren¬ 
dering decision on it unnecessary—District Judge's 
jurisdiction to hear appeal is not barred — Practice — 
Subsequent events. 

If a controversy relating to proprietary right exists at 
the time when the appeal is filed, subsequent abandon¬ 
ment of the plea by the respondent before the District 
Judge, which makes it unnecessary for the question of 
proprietary right being decided, does not deprive the 
District Judge of jurisdiction to hear the appeal. 
(Niamatulla /.) BHULLAN v. DaSRATH PANDEY. 

10 L. R. A. Re? 134= 1131. C. 748 = 

A. I. R. 1929 All. 67. 

S. 177 (e)—Proprietary Tittle. 

- Question cf proprietary title in issue in the Court 

of first instance as well as in appeal—Appeal lies to the 
District Judge. 

In all suits in which a question of proprietary title has 
been in issue in the Court of first instance and is a mat¬ 
ter in issue in appeal the appeal lies to the District 
Judge. 33 All. 553, Ref. {Lindsay, J.) RAHMAT v. 
Ganeshi Lal. 9 L. R. A. Rev. 61 = 108 I. C 733 = 

A. I. R. 1928 All. 264. 

-S. 177 —Proprietary title—Landlord claiming 

ejectment on the ground that tenant permitted third per¬ 
son to build on tetiancy plot—Defendant asserting that 
plot built upon was not included in tenancy—No ques¬ 
tion of proprietary title arises. 

Where in a suit for ejectment on the ground that the 
tenants had permitted a third person to build a house 
on the tenancy land, it is pleaded that the plaintiff has 
no concern with the plot on which the house is built, no 
question of proprietary title arises in respect of the plot 
from which tenants are sought to be ejected. {Iqbal 
Ahmad , J.) MAHOMED SHABBIR v. ZaIN-UL-ABDIN. 

8 L. R. A. Rev. 74 = 102 I. C. 184 = 

A. I. R. 1927 All. 564. 

-S. 177 —Proprietary title—Plea by tenant that he 

holds the land as Khudkasht. Raises question of proprie¬ 
tary title. 

Plaintiff brought a suit for ejectment against the 
defendants on the allegation that the defendants were 
his sub-tenants. One of the defendants pleaded that he 
was not a sub-tenant at all but that he held posses¬ 
sion of the land as his Khudkasht being himself a pro¬ 
prietor. 

Held, the plea raised a question of .proprietary title. 
{Sulaiman and Mukerjee, JJf) GHURIYA v. BANES- 
WAR. 5 L. R. A. Rev. 251 = 83 I. C. 202= 

A. I. R. 1925 All. 30. 

- S. 177 (e )—Proprietary Title—Mortgagee 

right, question as to, is one of proprietary title. 

The question whether the defendants are mortgagees 
of the proprietary right or have no right at all in the 
land in dispute amounts to a question of proprietary 

right within S. 177 {e). 35 All. 157, Foil. {Daniels, J.) 
DHIRJA V. MITHAN Lal. 74 I. C. 914 = 

A. I. R. 1923 All. 562. 

-~SS. 177 (e) and 34 —Proprietary title—Suit 

under S. 34 —Defendant claiming to be mortgagee — 
Question of proprietary title is involved. 
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The plaintiff brought the suit under S. 34 alleging 
that the defendant was occupying the land without his 
permission. The defendant pleaded that he was a 
mortgagee of the proprietary right. 

Held, that a question of proprietary right was invol¬ 
ved within S. 177 {e). 35 All. 157 Foil. {Daniels, J.) 
Nanjadik rai v. Ram Jatan Rai. 5 L.R.A. Rev.l4 = 

731. C.584 = A.I.R. 1923 All 558. 

S. 177—Proprietary Title. 

- Ejectment—Plaintiff alleging defendants to be 

sub-tenants under Plaintiff—Defendants pleading co¬ 
tenancy—Question is not one of proprietary title. 30 All. 
133* Fol. (1906) A. IV. iV. 247 held as overruled. 

In a suit for ejectment by plaintiffs alleging them¬ 
selves to be the chief tenants and the defendants their 
sub-tenants, where the defendants plead that they are 
co-tenants with plaintiffs, the question is not one of 
proprietary title. 30 All. 133, Foil. (1906) A.W.N. 247 
held overruled. {Tudball and Sulaiman, JJ.) DAULA- 
TIA v. HAR GOBIND. 43 All. 18 = 

A. I.R. 1921 All. 290 (2). 

Ss. 177 and 167—Revision. 

- Order of District Judge under S. 177— Retd si on 

lies to High Court. 

There is nothing in S. 167 precluding the hearing by 
the High Court under S. 115 of the C. P. Code of a revi¬ 
sion of an order passed by a District Judge under S. 177 
of the Tenancy Act, and it is reasonable that the High 
Court should have such power and to hold that it has 
such power is in accord with S. 193 of the Tenancy Act. 
{Sulaiman and Boys, JJ.) KEHRI SlNGH v . THIRPAL. 

48 All. 104 = 23 A. L. J. 965 = 
921. C. 282 = A. I. R. 1926 All. 113 # 

S. 177 (e)—Scope. 

-Even where both parties do not claim proprietary 

title over a plot of land and are rtot at issue as to who 
is the proprietor, the plaintiff or the defendant, the 
Civil Court’s jurisdiction will arise as soon as the defen¬ 
dant claims to be in possession of the land as proprietor, 
i.e., as khudkasht holder and an appeal lies from the 
decision of the Assistant Collector to the District Judge. 
36 All. 183 (F.B.), Foil. {Dalai, J.) MT. SHEOKALI 
v. GAURI Rai. 114 I. C. 911 = 9 L. R. A. Rev. 183. 

S. 177 (f)—“ Question of jurisdiction ”. 

- There must be a plea that on the plaint alle 

gations Revenue Court has no jurisdiction. 

In order to make a question of jurisdiction, which 
can be decided within the meaning of section 1 77 {f), 
there must be a plea by the defendant that the suit as 
brought is not cognizable by a Revenue Court. In 
other words there must be a plea that assuming the 
allegations made in the plaint to be true, a Revenue 
Court has no jurisdiction to entertain the plaint. 
{Stuart, J.) POHAP SlNGH v. MAHAN SlNGH. 

70 I. C. 578=A. I. R. 1922 All. 424 (2\ 

S. 177 with Sch. 4 (c)—Scope. 

-The words “in all suits” in Section 177 would 

comprise -suits of any description in whatever group 
in Sch. 4 they may be. {Lindsay, J.) LaLTA PRASAD 
v. KHARGA. 21 A. L. J. 189 = 71I/C. 773 = 

45 All. 336 = 4 L. R. A. Rev. 84 = 

A. I. R. 1923 All. 313. 
Ss. 179 and 95—Appeal. 

- Sch. IV, Group {c)—Suit under S. 95 —Appeal 

from the decree of First Class Assistant Collector lies to 
Commissi enter. 

A suit under S. 95 falls in group (c) of the 4th Sche¬ 
dule and therefore an appeal from the decree of an 
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Assistant Collector of the First Class, under S. 179 lies 
to the Commissioner and not to the District Judge. 
(.Bauer ji , /•) RAM 1UHADUR SINGH v. MUNESHAR 
( HAMAH. 97 I. C. 241 = A. I. R. 1926 All. 725 (1). 

S. 182 —Appeal. 

- A third appeal does not lie to High Court. 

S. 182 only allows a second appeal to the High Court 
and not a third appeal and so an appeal does not lie 
from an order passed on an appeal from an appellate 
order. (Sulaiman , /.) KALKA PRASAD v. PaNNA, 

92 I C. 3 = A. I. R. 1926 All. 233. 
S. 193 (i)—Execution of decree. 

- Suit for profits—Plaintiff assigning his interest 

in land to one of the heirs—Assignee not brought an 
record and decree passed in favour of original plaintiff 

_ 0,i death of plaintiff , assignee , as an heir is entitled to 

execute the decree. 

Section 193 (/') does not provide that notwithstanding 
the vesting of the assignor’s interest in the land, to 
which the decree relates, in the assignee, the latter is not 
entitled to execute the decree, unless and until mutation 
of names has been effected in his favour. Therefore, 
where during the pendency of a suit for profits the 
plaintiff assigns his rights to another who is an heir of 
the plaintiff, but the latter is not brought on record and 
a decree is passed in favour of the original plaintiff, 
then on the death of the plaintiff, the assignee is entitled 
to execute the decree as an heir cf the decree-holder. 
{Iqbal Ahmed, /.) GOLAB DEVI v. Md. ABDUL 

Ghafoor. 8 L. K. A. Hev. 

S. 193 (1)—Mahal. 

- Any isolated plot in a mahal is not a share of the 

Any isolated plot of land within the ambit of a mahal 
mav be a part of a mahal, but it cannot be a share in 
a mahal under S. 193. (Makerj,, /.) NEHAL SINGH 

* JAGANNA ™ DAS ' A. X. E 1926 AIL 743. 

S. 193—Sale. 

Sale which ought to be held by Collector held by 


the Assistant Collectoi Sale is not vitiated. 

Where in the execution of a decree a property which 
ought to have been sold by Collector, is sold by an Assis¬ 
tant Collector, the irregularity does not vitiate the sale. 
(Milkerii /.) NEHAL SINGH v. JaGANNATH DAS. 

88 I. C. 613 = A. I. R. 1925 All. 743. 


S. 193—Scope. 

■- Provincial Insolvency Act (III of 1907), Ss. 56 

and 16 (2)— Proceedings under Agra Tenancy Act — 
Provincial Insolvency Act (1907) does not apply—Suit 
for rent against tenant who is an undischarged bank¬ 
rupt can be maintained. 

By S. 193 of the Agra Tenancy Act, Ch. 20 of C. P. 
Code of 1882 is made inapplicable to proceedings under 
the Tenancy Act. By S. 56 of the Provincial Insolvency 
Act, 1907, Ch. 20 of C. P. Code,. 1882, was repealed and 
it was enacted that references to Ch. 20 should be con¬ 
strued as applying to Provincial Insolvency Act of 1907. 
Hence Prov. Insolvency Act of 1907 does not apply to 
proceedings under Agra Tenancy Act of 1901. Hence 
S. 16 (2) of Act III of 1907 does not bar a suit for 
arrears of rent against a tenant of occupancy holding, 
although the tenant is an undischarged bankrupt, 34 All. 
121 Overruled. ( Tudbalt , Rafiq and Ryves , //.) 
Kalka Das v. Gajju Singh. 621. C. 897= 

43 All. 510 = 19 A. L. j. 439 = A. I. R. 1921 All. 13. 

S. 193 (g) —Set off/ 

- Separate suit is the only remedy though resulting 

in a circuity of suits. 


AGRA TENANCY ACT (1901). S. 193. * 

Where the plaintiff claims rent owing to failure of the 
defendants to pay it and the defendants claim money 
paid to save their crops from attachment owing to the 
plaintiff’s failure to secure them peaceful possession, the 
latter claim is clearly a set-off against the former and 
falls under sub S. ( g ). S. 193 and their only remedy is a 
separate suit against the plaintiff though resulting in a 
circuity of suits. A. I. R. 1925 All. 824, Foil. (■. Ashworth , 
/.) Koka Ram z/. Salig. 9 L. R. A. Rev. 186= 

1141. C. 900= A. I. R. 1928 All. 536. 

S. 193 (g)—Set off. 

-- Sub-tenant of ex-proprietary tenant paying off 

rent decree against ex-proprietary tenant — Sub-tenant 
cannot plead payment as set off in suit for rent against 
himself by ex-proprietary tenant. 

Under S. 193, Cl. ( g ) only an unsatisfied decree held 
by a defendant can be pleaded by way of a set-off. 
Hence where a sub-tenant under an ex-proprietary ten¬ 
ant paid off a rent decree against the ex-proprietary 
tenant, he (the sub-tenant) cannot plead the payment as 
a set off in a suit against himself for rent by the ex-pro¬ 
prietary tenant. ( Mukerji , J .) LALA BRIJ LaL v. 

Choudhuri Muhammad. 871. C. 713 = 

A. I. R. 1926 All. 824. 

S. 193 (g)—Set off. 

- In a suit under the Act defendant's unsatisfied 

decree against plaintifps vendor can not be set off. 

In a suit under the Agra Tenancy Act the defendant 
cannot claim a set off in respect of a sum due on an un¬ 
satisfied decree held by him against the plaintiff’s vendor. 

( Lindsay . Sulaiman and Kanhaiyalal, JJ .) COVIND 

Ram v. Kunj Behari. 46 All. 398 = 

22 A. L. J. 217 = 6 L. R. A. Rev. 65 = 
A. I. R. 1924 AU. 341 = 83 I. C. 403 = (349) (F. B.). 

S. 193 (k)—Standing Timber. 

- Fruit trees are not “standing timber." 

Fruit trees are not included in the term “ timber ” or 
“ standing timber ” and therefore these trees cannot be 
sold by an officer who has only power to sell moveable 
property. (Walsh, A. C. J. and Bannerji , J .) SURJU 

Singh v. Bijar Bahadur Singh. 49 All. 330= 

25 A. L. J. 199 = 1011. C. 287 = 
8 L. R. A. Rev. 135 = A. I. R. 1927 All. 254. 

S. 193 (a) and 167—Suit for profits. 

- Suit for profits against lambardar by transferee 

of co-sharer—Insolvency of co-sharer can be pleaded be¬ 
fore transfer. 

On a suit to recover arrears of profits from the lam- 
o ardar in the Revenue Court lambardar can question 
title in the co-sharer’s transferee on the ground that his 
transferor had, at the date of the transfer, ceased to have 
any title to the profits by reason of his having been 
declared an insolvent. 

Per Lindsay , J. —A plea based upon S. 28 of the 
Provincial Insolvency Act raises a question of substan¬ 
tive law and not merely of procedure (Contra Sulai¬ 
man, J.) 

Per Kanhaiya Lai , /.—A co-sharer whose name 
continues to be recorded in the revenue papers after his 
adjudication as an insolvent has a right to bring a suit 
to recover arrears of profits and can make a valid trans¬ 
fer of that right. By reason of S. 167 the profits re¬ 
coverable by a co-sharer are not debts provable under 
the Insolvency Act and no Court other than a Revenue 
Court can take cognizance of a suit to recover thesame. 
(Lindsay. Sulaiman and Kanhaiya Lai , JJ.) GOVIND 

Ram v. Kunj Behari. 46 All. 398=881. O. 403= 

22 A. L. J. 217=6 L. R. A. Rev. 65 = 
A. I. R. 1924 AU. 341 (F. B.). 
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AGRA TENANCY ACT (1901), S. 194. 

S. 194 One co-sharer alone suing to recover 
arrears of whole rent and failing other co-sharers after 
period of limitation—Suit though bad at inception be¬ 
comes flawless on joining other co-sharers so far as re¬ 
gards plaintiff's share and he is entitled to recover his 
share—Limitation Act, S. 22. 

One of the co-sharers cannot sue to recover the arrears 
of the whole rent even though the right to recover it is 
conceded to him by the other co-sharers. But if one 
co-sharer alone sues to recover the whole rent and joins 
the other co-sharers after period of limitation prescribed 
for a suit to recover the arrears of rent, though the suit 
is bad at its inception, it becomes absolutely flawless on 
other co-sharers being joined as parties so far as the 
plaintiff’s right to recover his own share of renc is con¬ 
cerned and he is entitled to recover his share of rent. 
\Niamatullah , /.) CHAUDHR1 JAHANCIRA v. SaRUP. 

123 I. C. 828 = A. I. R. 1930 All. 309 (2). 
S. 194—Co-sharer—rights of. 

Tenant purchasing proprietary rights gets rights 
of co-sharer. 

A tenant cannot deny the title of his lessor during the 
subsistence of the tenancy. But he can purchase a pro¬ 
prietary share in the mahal in which he is a tenant and 
consequently is entitled to claim the right given to co¬ 
sharers by S. 194. The maxim nemo potest esse tenons 
*t dominus has no application here. ( Kanhaiyalal and 
Ashworth , //.) Ram AuTAR v. ICaSHI. 

95 I. C. 48 = A. I. R. 1926 All. 544. 

S. 194—Co-sharer—rights of. 


AGRA TENANCY ACT (1901), S. 194. 

S. 194—Procedure. 

- Sir and khudkhast in exclusive possession of a co¬ 
sharer a7id let out by him—Suit to eject the sub-tenant — 
Other co-sharers are not necessary parties. 

Where certain plots of land have been the exclusive 
sir and khudkhast of a co-sharer for more than twelve 
years and are let out to a sub-tenant who is the exclusive 
co-tenant of such co-sharer, the latter is by himself entitl¬ 
ed to eject the sub-tenant without impleading persons 
who though co-sharers in the khewat of the mahal have 
no interest in the particular plots. ( Sulaiman , /). 
DUNGAR v. JAHINGIR. 87 I. C. 698 = 

A. I. R. 1925 All. 775. 

S. 194—Procedure. 

- Suit for ejectment of non-occupancy tenants by one 

Co-sharer —Phatbandi in existence—Suit lies, without 
making all co-sharers parties. 

When there are many co-sharers in the village an 
informal partition between the co-sharers is the only 
means by which the rent can be realised and the revenue 
paid and when such a partition or phatbandi is in exis¬ 
tence in the village and is formally recorded in the wajib- 
ul-arz; and it has been in force for over forty years, the 
co-sharer in whose share particular plots fall is perfectly 
entitled to collect the rents and eject the tenants of those 
plots, and the land is not removed from his share merely 
because particular tenant happens to die without heirs. 
(Daniels , /.) JOKHU RaI v. BHABHUTI RAI. 

771. C. 760 = A. I. R. 1923 All. 559. 

S. 194—Suit for rent. 


- Co-sharers not agreeing to evict a tenant—Tenant, 

■even if he is co-sharer himsef , is entitled to stay on. 

If two co-sharers are not agreed as to the eviction of 
a tenant then the tenant must stay on, and it does not 
make mucK difference that the tenant happens to be one 
of the co-sharers themselves. (. Kanhaiyalal and Ash¬ 
worth, //.) Ram Autar v. Kashi. 

95 I. C. 48 = A. I. R. 1926 All. 544. 

S. 194—Co-sharer—rights of. 

- Lambardar has power to permit tenants to build 

on land belonging to joint patti. 

A lambardar may give permission to a tenant to 
erect a kuchcha house on land belonging to the joint 
tfatti. Where there were no less than 30 co-sharers in the 
Patti. 

Held unless such authority is recognised in the lam¬ 
bardar it would be practically impossible for a valid 
permission ever to be given at all. ( Daniels, /.) ABDUR 
RAOOF v. BaCHCHOO. 73 I. C. 495 = 

5 L. R. A. Rev. 33 = A. I. R. 1923 All. 532 (1.) 

S. 194—Joint Possession. 

- One co-sharer takbig possession of part of joint 

■land and leasing it perpetually without the consent of the 
other co-sharers—r-The other co-sharers can claim joitii 
possession without getting the lease cancelled. 

Where a co-sharer took some of the joint land in his 
•cultivatory possession and cultivated it for two years as 
his khudkasht and subsequently executed a perpetual 
lease of the land without the consent of the other co- 
carers. . . / 

Held \ that the tenant was a tenant of all the co¬ 
sh arers in the mahal and it was not open to any one of 
the co-sharers to execute a lease of the holding on his 
own authority and without the consent of his other 
cb-sharers. (King, /.) KUNWAR SlNGH v. ABDUR 
Ali Khan. 9 L. R. A. Rev. 223 = 1141. C. 891= , 

( A. I. R. 1928 All 525. 

D. D.—VOL. 1—13 


- Suit by one co-sharer for whole rent is not main¬ 
tainable. 

Section 194 precludes a suit by one co-sharer except 
in two cases. One case is where the co-sharer sues as an 
agent appointed on behalf of all the co-sharers, the other 
case is where there is a local custom or special contract 
entitling the co-sharer to receive separately his share of 
j the rent payable by a tenant. In no other case can a 
i co-sharer sue for whole rent. ( Walsh and Ashworth, //.) 

Manohar Lal v. Baldeo Singh. 49 All. 918 = 

25 A. L. J- 582= 103 I. C. 379 = 
8 L.R.A. Rev. 225=A. I. R. 1927 All. 505. 

S. 194—Suit for rent. 

‘ V end or of a share becoming ex proprietary tenant 

is a tenant of whole body of co-sharers—Some co-sharers 

• cannot alone sue for rent of such holding in absence of 
; special contract. 

I The vendor of share in the village who becomes an 
ex-proprietary tenant in respect of his sir land is a 
, tenant of the whole body of co-sharers and not merely 
of his vendees, and under S. 194, therefore, some of 
the co sharers are not entitled to sue without joining 

• the other co-sharers in the absence of a local custom or 
special contract entitling them to collect the rent alone 

j from such holding : 35 All. 27, rel. on. ( Ashworth, J.) 
Raja Ram v. Narain Das. 99 I. c. 528 = 

8 L. R. A. Rev. 77=A. I. R 1927 All. 206. 

S. 194—Suit for rent. 

Lambardar is prima facie entitled to recover 
rent on behalf of all co-sharers—If not so entitled, he 
cannot recover his share alone—Co-sharers. 

In the absence of a clear indication to the contrary 
the lambardar is the person who would be entitled to 
recover the rent: 42 All. 414, foil. Where the record-of 
rights gives the lambardar a right to recover the rent, 
the lambardar is the appointed agent of the co-$harer^ 
within the meaning of S. 194. If the lambardar is not 
entitled to bring, a suit for arrears, of rent he cannot sue 
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to recover only his share of it. (Mukcrji J .) MUHAM 

» >" ««*““ KUN ”“' A. I. R. SKv. 

s. 194 (1)—Suit for rent. 

-- Lambardar suing for rent or ejectment is pre¬ 
sumed to act as co-sharers' agent But presumption ts 

Ifluambardar sues a tenant either for the recovery of 

rent or for ejection, the presumption would be that he is 

appointed as agent to act on behalf of all the 

But it would be open to the tenant to prove that in that 

particular mahal the arrangement between the co-sharers 

was such that lambardar cannot be treated as an agent 

of all the co-sharers. 36 All. 441, Dist. 18 A. L. J. 43 d 

Foil (Dalai, /.) SYED SlDDIQ AU v. CHANDA, 

boll. ^ ' 80 L c 732 = A . i R . 1925 All 49. 

__Ss. 196 and 197— Ejectment suit—Revenue 

Courts' decision is binding . 

Where the suit was based on the ground that the 
defendants had incurred forfeiture because of their 
denial of the plaintiffs’ title in the Revenue Courts. 
Held this is not one of the grounds on which a tenant 
can te ejected under the provisions of the Tenancy Act. 
The suit was bad in its inception. No suit like this 
would lie at all in any Court, Revenue or Civil. The 
derision of the Revenue Court in the suit for arrears of 
ren^was binding on the Civil Courts. Ss. 196 and 197 
have no application to suits which do not he at all but 
they only" contemplate suits which might have been 
brought in one Court but have been by mistake or 
otherwise brought in another ^ghv C^HJ- 

mm , 33 All. 323 followed. {Gokul /bW,/.) JaNKI 

- deb, SHANKAR. ^ L R _ «£ 


Ss. 196 and 197—Jurisdiction. 

_ Suit by one co-sharer for mesne profits against 

other co-sharer—PIaititiff in present possession—Suit 
relating to previous years — Ss. 196 and 19/ apply and 

Civil Court can try. . . P . 

A co-sharer sued the other co-sharers in the Civil 

Court for mesne profits, on the allegation that she was 

in present possession but that the defendants had 

contrived to keep her out of possession for the previous 

* Held that this was just one of those cases on the 
border line of the jurisdiction of the Civil and Revenue 
Courts to which the provisions of Ss. 196 and 197 were 
intended to apply, 3 A. L. J. 767, Dist. (Rafiq and 
Pipeott //.) SAID-UN-NISSA BIM v. FlDA HUSAIN. 

gg J 19 A. L. J. 194= 61 I. C. 385 = 

A. I. R. 1921 All. 112. 

Ss. 196 and 197—Scope. 

•Sections should be read together—Both deal with 


AGRA TENANCY ACT (1901), S. 198. 

directs such Court to restore the case to the file and 
dispose of it on the merits. (Sulaiman and Daniels , J Jfy 
BISHESHAR PRASAD v. RaGHUBIR. 48 All. 168 = 
24 A. L. J. 83 = 90 I. C. 353 = A. I. R. 1926 All. 68. 

Ss. 196 and 197—Jurisdiction. 

Objection to jurisdiction taken in the trial Court 


’ J - —-- 

—Appellate Court having all the materials necessary for 
i decision before it—Appellate Court should dispose of the 
case as if it was filed in the proper Court although trial 
Court has not decided the case on the merits. 

There is no justification for the proposition that both 
Ss. 196 and 197 assume that the trial Court has- 
entertained the suit and disposed of it on the merits. 

If in a suit brought in the Revenue Court which ought 
to have been brought in the civil Court, objection to 
jurisdiction is taken in the Court of first instance and 
the appellate Court has before it all the materials 
necessary for the determination of the suit, it shall 1 
dispose of the appeal as if the suit had been instituted 
in the right Court. A. I. R. 1926 All. 58, not Foil. 

, (Walsh, /.) RAMSUNDER TlWARl v. RAM KHELA- 
| WAN TlWARl. 96 I. C. 789 = A. I. R. 1926 All. 708.. 

S. 197—Jurisdiction. 

- Land situated in Cantonments area—Suit for' 

ejectment from—Rent Court has no jurisdiction 
Jurisdiction. 

The rent Court has no jurisdiction in the matter 
where the land in dispute is situated in Cantonments 
which are under the direct administration of the Govern¬ 
ment of India. The Tenancy Act does not apply in the 
case. But where the owner of the land asserts proprie¬ 
tary title, the appeal necessarily lies to the District Judge.. 
S. 197 of the Tenancy Act has thus application and as 
all the material necessary for determination was before 
the High Court, it was justified in disposing of the 
appeal as if the suit had been in fact instituted in a 
Civil Court. Therefore the suit is taken as an ordinary 
suit for ejectment. ( Stuart , J.) SECY. OF STATE z'- 
MULLA. 66 I. C. 682 = A. I. R. 1922 All. 67. 

S.®L97—Procedure. 

High Court can in second appeal treat a suit 


vjrongly brought in a revenue Court as if \'brought in 
a Civil Court. 

A District Judge should treat a suit wrongly brought 
in a revenue Court as if it had been brought in the civil 
Court and it is open to the High Court in second appeal 
to treat the suit in the same manner. ( As/noorth , /.) 

Sheoraj Singh v. kunj Behari. 

8 L. R. A. Rev. 297 = 106 I. C. 878 = 

A. I. R. 1927 All. 720. 

S. 198—“Landholder and tenant”. 

Landholder and tenant does not include a tenant 


institution of suit in wrong Court. 

Ss. 196 and 197 must be read together. They both 
deal with a case in which an objection is taken in the 
appellate Court that ihe suit was wrongly instituted in 
the Court below instead of in a civil or revenue Court as 
the case may be. S. 196 tells the appellate Court what 
to do if the objection was not raised in the trial Court. 
S. 197 tells it what to do if the objection had been 
raised. Both sections assume that the trial Court has 
entertained the suit and disposed of it on the merits. 
It is on’y in such a case that the Court could remand 
the suit or frame issues or direct additional evidence to 
be taken as contemplated by sub-S. (2). Where the 
appeal is against an order returning the plaint the ap¬ 
pellate Court, if it agrees with the trial Court, merely 
affirms its order and if it differs from the trial Court it 


and sub-tenant—No question of proprietary title can 
arise between a tenant and his sub-tenant . 

Per Dalai, /.—Landholder and tenant in S. 198 do 
not mean tenant and sub-tenant, and, therefore a dispute 
between a tenant and a sub-tenant raises no question of 
proprietary title. Consequently in a case where an 
occupancy tenant sues to eject his sub-tenant, and the 
latter alleges to be a tenant directly from the landlord, 
appeal lies to a revenue Court from the decision of 
Assistant Collector. 

Per Boys, J .—There is nothing in the heading preced¬ 
ing, S. 198 or in S. 198 (1) to indicate that in a case 
coming within S. 198 (1) a question of a proprietary title 
is necessarily in issue. Rather are all the indications to the- 
contrary. The answer to the question whether a matter 
of proprietary title is in issue cannot be based on any 
conclusion that the case is or is not within S. 198, but. 
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must be answered independently of S. 198 : 16 A. L. J. 
239 and Tulhi v. Ramraj, (1922) 6 Unreported Deci¬ 
sions of the Board H. C. S. 22, Dissented. 30 All. 133 ; 
58 I. C. 760 and 43 All. 18, Foil. ( Dalai and Boys , 

//.) Baldeo Kurmi v. Kashi Chamar 
24 A. L. J. 337 = 92 I. C. 995 = A.I.R. 1926 All. 312. 

S. 198—Principles. 

Actual payment in good faith is necessary for applying 
S. 198. Payment subsequent to suit is not enough. 33 
All. 61, Foil. {Ryves and Gokul Prasad, JJ.) GEONI 
V. Kalloo. 60 I. c. 837 =43 All. 448 = 

19 A. L. J. 298 = A. I. R. 1921 All. 105 (1). 

S. 198 ^2)—Res-judicata. 

C> B. Code, S . 11 —Previous suit in revenue 
Court by malguzar to eject tenant—Tenant claiming 
possession as servant of a third person who was added as 
defejidant—State of land decided but no issue as to status 
( grove-holder') of third person framed—Ejectment decree 
passed against tenant—Subsequent suit in civil Court by 
third person claiming land and grove—Decision in 
revenue Court does not amount to res judicata, nor does 
it act as estoppel against third person. 

U, the malguzar had brought a suit in revenue Court 
for ejecting his tenant M. S. was added as a defendant 
on his own application. M resisted the suit on the 
ground that he was looking after the land on behalf of 
S, who had the right of a grove holder. No issue was 
framed as to whether S had the rights of a grove-holder. 
It was found that the land was neither agricultural land 
nor a grove, and an ejectment decree was passed against 
M. •S',‘then brought a suit in civil Court against U for 
possession of the grove. 

Held : that the finding as to state of the land in the 
previous suit could not be res judicata in the subsequent 
suit (whether S had rights of a grove-holder at the time 
of his suit). 

Held further t that the revenue Court not being com¬ 
petent to try the subsequent suit, the finding of the 
revenue Court could not amount to xes judicata. 

Held further, that S would nit be barred by estop¬ 
pel as the decree granted by revenue Court was merely to 
eject M and a decree in favour of S would not in any 
way affect that decree. ( Bennet , J.) SHRI DHaR v. 

Udaibir Singh Judeo. 1151. c. 454 = 

9 L. R. A. Rev. 289 = 12 R. D. 703 = 

A. I. R. 1929 All. 17. 

! S. 198—Res judicata. 

C.P.C., S . 11 —Previous decision—Some co-sharers 
obtaining exparte decree for arrears—They again suing 
for subsequent years—Plea of payment to lambardars— 
Previous decision operates as res judicata as to plaintiff's 
right to sue for rent—Plea of payment disallowed. 

Some of the co-sharers in a mahal in a suit to recover 
the arrears of rent obtained an ex-parte decree. Some 
year^ later they instituted a suit again for recovery of 
rent of the same holding for subsequent years. The 
defence was that the lambardars had all along been 
collecting the rents in respect of the patti in which the 
holding was situated and that the rent had been paid to 
them in good faith. 

Held, that the decision in the previous suit operated as 
res judicata in respect of the question whether for the 
years in respect of which that suit w r as brought the 
plaintiffs were entitled alone to sue for the rent of the 
holding, and that they were bound to regard the plaintiffs 
as their landlords by reason of the decree in the previous 
suit and that therefore they were not entitled to invoke 
any presumption that the lambardars are entitled to 

collect rents in view of the decision in the previous suit. 


AGRA TENANCY ACT (1901), S. 199 (b). 

( Ashworth , J.) SARDAR SlNGH v. MT. BAL KUER. 

98 I. C. 981 = A. I. R. 1927 All. 145. 


S. 198 (2)—Res judicata. 

'C. P. Code, S. 11 —Rent suit—Tenant asserting 
landlordship of another and payment of rent to him — 
Latter can be impleaded as party—But question of title 
decided between him and plaintiff is not res judicata 
between them. 

In a suit filed by a person against another who denies 
that the relation of landlord and tenant existed between 
him and the plaintiff, it is open to the Court to implead 
the person to whom the payment of rent is alleged to 
have been made by the defendant. But if any question of 
title is decided between the plaintiff and a third party so 
added, that decision does not operate as conclusive, and 
a suit by the defeated party to establish his title can lie 
in the Civil Court. ( Kanhaiyalal, J.) SATMATALI v. 

Guj Kumarchand. 85 I. C. 302 = 

A. I. R. 1925 All. 574. 

S. 198—Suit for rent. 


- Protection offered to defendant by the section, is 

available only when the relation of landholder and 

tenant is non-existing between them and the defendant has 

already paid the rent claimed in good faith to some third 
person. 

In suits for arrears of rent, the protection afforded by 
S. 198, Tenancy Act, is available to a defendant only in 
those cases in which the relation of land holder and 
tenant does not subsist between the parties and the 
defendant has in good faith already paid the rent to 
some third person, 33 All. 61 and A.I.R. 1921 All. 105, 
Foil. {Iqbal Ahmad,/.) SHEO BALAK Ram. v. 
Mohan Lal. 8 L. R.A. Rev. 94 = 99 I. C. 534 = 

A. I. R. 1927 All. 745. 

S. 198—Suit for rent. 

C. B. Code , S. 11— Suit by landlord for rent 

Bay men t to third person pleaded—Third person made 
party—Decision against third party does not bar civil 
suit by third party. 

Where in a suit by the landlord for arrears of rent the 
tenant pleads payment in good faith to a third person 
who is therefore made a party to the suit and the suit is 
decided against him, Held , that such a decision does not 
preclude the latter from establishing his title in a civil 
Court, as the previous suit does not come within the 
purview of those rulings of this Court which held that a 
suit wili not lie in a Civil Court if its object is to avoid a 
decision arrived at by a Revenue Court in a matter in 
which it had exclusive jurisdiction. {Ryvcs and Gokul 

Brasad, JJ.) HABIB KHAN v. FlDA HUSAIN KHAN 

711. C. 1017 = 4 L. R. A. Rev. 138= 

A. I. R. 1924 All. 270. 

S. 199—Bar to Suit. 


buit filed within 3 months of revenue Court's 
order withdrawn with permission to bring fresh suit— 
Second suit filed within 4 days is not barred 

Where a previous suit filed within 3 months of the 
order of the revenue Court was allowed to be withdrawn 
with permission to bring a fresh suit and the second suit 
was filed within 4 days of the date of withdrawal. 

Held, that the second suit was in continuation of the 
first suit and was not barred under S. 199. {Daniels, 

y.) darbari Singh v. Ram Murat Singh. 

98 I. C. 616 = 8 L. R. A. Rev. 5 = 

A. I. R. 1927 All. 98. 

' s * 199 (b)—Bar to Suit. 


r J. C ; S ' 11 —Competent Court—Decision 

of Asst slant Collector under, bars subsequent suit. 
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\ decision of Assistant Collector acting under S. 199 
(S), Agra Tenancy Act, bars a subsequent suit to 
determine title between the same parties, (o A. L. J* vl/ » 
Kel ) (Daniels, /.) AMIN UDDIN v. ABDULSHAKOOR. 

73 I. C. 460 = 6 L. R. A. Rev. 26- 

A. I. R. 1923 A 1. 666. 

S. 199 (1) (a)—Ejectment suit. 

The mere fact of the institution of a declaratory suit 
in the civil Court cannot be a compliance with the 
direction of the revenue Court under S. 199 (1) (a) of 
the Tenancy Act, unless all the plaintiffs to the ejectment 
suit are made defendants in the civil suit. (Iqbal Ahmad, 

/ ) Mt. Dhiraji v. Mr. Chandra Kali. 

100 I. C. 620 = 8 L. R. A. Rev. 108 = 

A. I. R. 1927 All. 398. 

S. 199—Election. 

- Option exercised cannot be revoked. 

Once a Court has selected between the options given 
to it in S. 199, the jurisdiction is exhausted and it cannot 
change its mind subsequently and proceed to adopt the 
other course which was open to it at the beginning. 
(Dalai, J.) Sheo Prasad v. Dodi. 116 I. 0. 789 = 
10 L. R. A. Rev. 189 = A. I. R. 1929 All. 164. 

S. 199—Jurisdiction. 

_ Civil Court has power to give declaration as to 

plaintiff's rights though they are less than that of a 
proprietor. 

In proceedings sent to the Civil Court in accordance 
with the provisions of S. 199 of the Tenancy Act, the 
Civil Court can give a declaration regarding the right of 
the plaintiff, who has not succeeded in proving himself 
to be the proprietor of the land but w as found to be 
entitled to the trees. The following declaration, namely 
that it be decreed that the plaintiff though not owner of 
the land is owner of the trees on the plots in suit could 
be made. (L. P. A. All. No. 44 of 1916, Foil 
(Lindsay and Daniels, JJ.) ( RAJA) LaLTA PRASAD v. 
Ram Bahadur. 74 I. C. 349 = 21 A.L. J. 434 = 

4 L. R. A. Rev. 159 = A. I. R. 1923 All. 540. 

S. 199—Legal Representatives. 

-- Question as to, in suit for profits—Court must 

decide title or refer parties to Civil Court. 

When a person claims that he is the legal representa¬ 
tive of the deceased and as such brings a suit for recovery 
of profits due to his share and the defendants deny his 
character of legal representative, the question of title 
must be decided by the Court or the parties must be 
referred to a Civil Court by a written order under S, 199 
of the Act. (Banerji, J.) SYED MaDAD ALI v. 

Sheikh Shamsher Ali. 

63 I. C. 103 = 4 U. P. L. R. (A.) 9. 

S. 199—Question of Title. 

-- Except in certain cases revenue Courts cannot 

decide question of title—Decision of Record Officer on 
question of title is not res judicata in subsequent eject - 
ment proceedings. 

Ordinarily a revenue Court has no jurisdiction to 
decide a question of title between two persons, each of 
whoms claims to be the proprietor of a certain land. 
The function of decision lies entirely with the Civil 
Court. But to avoid conflicts of jurisdiction a special 
provision has been made authorizing the revenue Court 
in certain cases to decide a question of title, and, there¬ 
fore, a previous decision of the Record Officer on the 
question of title canqot operate as res judicata on the 
question raised in the ejectment proceedings. ( Mukerji , 
/.) Ram ChaND v . Shiam. 961. 0. 24= 

' A. I. R. 1926 All. 682. 
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S. 199 (3)—Res judicata. 

- Decision under , operates as res judicata. 

A decision of a revenue Court under S. 199 (3) 
operates as a decision by a civil Court for the purpose 
of res judicata : A- I. R» 1922 All. 95 and A. I. R. 1924 
All. 10, Foil. ( Ashworth and Iqbal Ahmed , JJ,) 
amar Singh v. GoBfND ram. 49 All. 606= 

25 A. L. J. 387= 8 L. R. A. Rev. 122= 

1011. C. 501 = A.I. R. 1927 All. 717. 

S. 199—Res judicata. 

- Decision under will be res judicata in subsequent 

suit in Civil Court. 

The decision of a rent Court under S. 199 in the 
exercise of its jurisdiction to decide a question of title is 
res judicata, and will prevent the trial in a subsequent 
suit in a civil Court of any issue relating to the same 
proprietary right. (Lindsay and Stuart , JJ .) Mt. 
JHAMOLA KUNWAR v. HaNWANT SlNGH. 

66 I. C. 915 = A. I. R. 1922 All. 129. 

Ss. 199, 200 and 201—Res judicata. 

The decision of a Revenue Court cannot operate as 
res judicata in a civil Court unless the case comes within 
the purview of Ss. 199 to 201 of the Agra Tenancy Act. 

In other cases the question is not one of res judicata but 
whether the point before the Civil Court has been 
decided by a Rent Court under its exclusive jurisdiction 
in such a manner as prevents the Civil Court having 
jurisdiction to decide it. 37 A. 41 Foil. Where how¬ 
ever the point under the Tenancy Act is itself within the 
jurisdiction of the Civil Court, it can decide it. 
(Stuart, J.) SARABHAT MaL v. RAM KHELAWAN 

Mal. 66 I. c. 714 = 4 U. P. L. R. (A.) 90. 

S. 199—Scope 

- Court directing to file a suit to establish title 

raised within a certain period—Party cannot take 
shelter under another pending suit impleading him as 
party—Failure to file suit will attract provision of sub- 

S.(2 ). ^ 

When the Court taking action under S. 199, sub- 
S. (1), Cl. (v) directs a party by an order in writing to 
institute a suit within a certain period for the determina¬ 
tion of the question of title raised by him it is not open 
to such party to take shelter under any other litigation 
which was pending and in which he was impleaded as a 
party. If he fails to file a suit as directed, the provision^ 
of sub-S. (2) cannot but be applied. (Lindsay and 
Sulaiman , JJ.) LALJIT v. TlCAM SlNGH. 

98 I. 0. 1019 = 8 L. R. A. Rev. 46 = 

A. I. R. 1927 All. 200. 

S. 201 (3)—Presumption. 

- Evidence Act, S. 4 —Presumption under , is cost- 

elusive. 

The words “ shall presume” in the section mean there 
is irrebuttable and conclusive presumption even if the 
parties are members of a joint Hindu family. 33 All. 
799, (F. B.), Foil. (Sulaiman and BanCrji, //.) GlR- 
DHARILAL v. GOVIND RAI. 103 I. 0. 346 = 

26 A. L. J. 706= 8 L. R. A. Rev. 168 = 

A. I. R. 1927 AU. 810. 

S. 201 (3)—Res-judicata. 

- Presumption arising under S . 201-(3) will not 

be removed by inferential decisions of Civil Courts by 
reason of res judicata. 

The presumption arising under S. 201 (3) is removed 
only where there exists a definite Civil Court decision 
regarding the property in suit, but such decisions, should 
not be permitted to cover any inferential decision of the 
Civil Court by reason ot res judicata . 31 AU, 257, Disc, 
and Dist. (Dalai, /.) TAYYAB-UNNISSA v . NASAR- 
ULLAH. li9 I. 0. 433 = 10 L. R. A. Rev. 287«= 

A* 1. R, 1929 AU* 378. 
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S. 201—Res judicata. 

- Determination by Rent Court of question of pro¬ 
prietary title is res judicata. 

Ordinarily the Rent Courts in this Province have no j 
jurisdiction to determine questions of title, but under the 
provisions of Ss. 199 and 201 of the Agra Tenancy Act 
special jurisdiction has been conferred upon Rent Courts 
in virtue of which they are empowered, in given cirrum- 
tances, to decide questions of title. The decision of a 
Rent Court, passed under S. ?0l as well as under S. 199 
of the Agra Tenancy Act, in the exercise of its jurisdic¬ 
tion to decide a question of title, is res judicata and will 
prevent the trial in a subsequent suit in a Civil Court 
of any issue relating to the same proprietary right. 

(.Lindsay and Stuart , JJ.) THAKUR HANVVANT 

Singh v. Mt. Jhamola Kunwar. 

20 All. L. J. 340 = A. I. R. 1922 All. 95. 

Ss. 201 and 164—Revenue Court. 


R evenue Court removing plaintiff's name from 
khewat, subsequent to institution of suit for profits , does 
not disentitle him to decree. 

Where plaintiff was recorded as a co-sharer on the 
date on which he brought his suit for profits and was a 
recorded co-snarer in the years to which the suit related 
but subsequently the Revenue Court removed plaintiff’s 
name from the khewat, this does not disentitle plaintiff 
to obtain a decree in his suit. The presumption under 
S. 201, so far as the Revenue Court is concerned, is irre-. 
buttable. 33 All. 799 (F. B.), Foil. (Tudball and 

Sulaiman , JJ.) LaCHMAN PRASAD v. MT. SHITABO 

Kunwar. 59 I. C. 639 = 43 All. 177 = 

A. I. R. 1921 All. 396. 

S. 201 (1)—Scope. 

- Suit against person in actual possession , by 

person who by mistake in record , was compelled to pay 
former's revenue , comes under S. 201 (1). 

The suit was one brought under the provisions of 
S. 160 of the Tenancy Act. The plaintiff during the 
years to which the suit referred stood recorded as the 
usufructuary mortgagee of a share of 16 biswas and 
odd in a certain mahal. By reason of this record he was 
compelled to pay the whole of the land revenue demand 
in respect of the said share. As a matter of fact a por¬ 
tion of the mortgage had been redeemed and the plain¬ 
tiff was really in possession as mortgagee over a share 
of 8i biswas only. The defendant was the co-sharer in 
possession of remainder. 

Held , that what the plaintiff had to show was that as 
a matter of fact he was a co-sharer who had paid arrears 
of revenue on account of another co-sharer. Because, 
the revenue record during the years in suit was incorrec¬ 
tly framed, the plaintiff did not on the face of that 
record appear to have paid any revenue except that 
which was due from the share recorded in his name as 
usufructuary mortgagee. His position therefore, was 
that of a co-sharer not recorded as having the particular 
proprietary right which would entitle him to maintain 
the suit brought by him. In reality his case falls under 
the first clause, and not under the third clause of S. 201 
of the Tenancy. Act. The Court had jurisdiction to 
inquire into this matter and to determine the question of 
possession. ( Mears , C. J. and Piggott , J A JWALA 
Prasad v. Irshad Muhammad. 46 All. 512= 

83 I. C. 246=A. I. R. 1925 All. 60. 


iS. 201(3)—Suit for Profits. 

'Entries in revenue register are conclusive in sui 
for profits—Judgment prior to years of profits does no, 
operate as res judicata and should be ignored. 

Entries in the revenue register must be given effec 
to in a suit for profits, in so far as they record the plain 


tiff’s proprietary rights, however clear and incontrover¬ 
tible the proof to the contrary may be. A judgment or 
decree previously obtained, declaring rights which are in¬ 
consistent with the entries for subsequent years cannot 
operate as res judicata. 33 All. 799 (F. B.) Rel. on. 
A. I. R. 1921 All. 124 and A. I. R. 1922 All. 356, Cons. 
( A T iamatullah , J.) MAHAMMAD ISHAQ v. JAFRI 

Beg am. 116 I. C. 742 = 10 L. R A. Rev. 159 = 

A. I. R. 1929 All. 155. 

- S. 201 (3) —Presumption is unrebuttablc if 

person is recorded co-sharer at the date of the suit. 

The presumption under S. 201 (3) is unrebuttable if a 
plaintiff is a recorded co-sharer on the date of the institu¬ 
tion of the suit. But if he is not such a recorded co¬ 
sharer on the date of the suit he cannot sue for the 
period during which his name was wrongly recorded. 
(Dalai, J.) MALKHAN SINGH v. GULAB SlNGH. 

113 I. C. 732= 9 L. R. A. Rev. 125 = 

A. I. R. 1929 All. 32. 

S. 201 (3) -Suit for Profits. 

- Usufructuary mortgagee of mortgagor lambardar 

can sue for profits. 

The usufructuary mortgagee of a co-sharer in posses¬ 
sion of the share is entitled to maintain a suit against 
the lambardar for profits. The fact that Lambardar 
happens also to be the mortgagor of the plaintiffs does 
not in any way affect the maintainability of the suit, 
(j Walsh , A. C. J. and Piggott , J.) LaCHMAN PaNDE 
v. TRIBENI SAHU. 79 I. C. 538 = 

22 A. L. J. 518 = 5 L. R. A. Rev. 174 = 

A. I. R. 1924 All. 719. 

S. 201 (3)—Suit for profits. 

- Plaintiff and lambardar—Hindu co-parcencrs 

but their jiames entered for each moiety in Khewat — 
Suit lies. 

In suits for profits brought by the plaintiff appellant 
against his brother, lambardar , defendant, the defen¬ 
dant pleaded that he and his brother were members of a 
joint Hindu family and that such a suit was not main¬ 
tainable. The names of the parties to the suit are enter¬ 
ed on a moiety share in each of the two mahals : held 
that the claim of the plaintiff, whose name was entered 
on a moiety of the property, ought to have been decreed. 
All that the presumption under S. 201 (3), results in, is 
to prevent persons from pleading that the family is a 
joint Hindu family, as against the entries in the khewat. 
32 All. 427 Referred to. (Lindsay and Gokul Prasad , JJ.) 
Sheo Narain v. Bala Rao. 69 I. C. 208 = 

44 All. 616 = A. I. R. 1922 AU. 332(1). 

S. 201—Suit for profits. 

- Revenue papers altered during pendency of suit 

—Question of title referred to Civil Court but not com¬ 
pletely decided —Court holding entries in revenue record 
during years in suit to be correct—Plabitiff is entitled 
to decree — Practice— Subsequent events .* 

A suit for profits was instituted in Revenue Court 
wherein the Court held that the plaintiff’s name had 
been rightly recorded in respect of the shares for the 
profits of which the suit was brought. The question of 
title was referred to the Civil Court which however did 
not completely decide the same and during the pendency 
of the suit the Revenue Court made alterations ip the 
Revenue papers, to plaintiff’s detriment. 

Heltt , that the plaintiff was entitled to obtain profits in 
respect of the share which stood recorded in her name at 
the date of the institution of the suit and during the 
years for which profits were claimed. 29 I. C. 509, Dist. 
18 A. L. J. 1008, Foil. (Mears, C. J. and Banerfi , Jj) 
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Mubarak Fatima v. Muhammad Quli Khan. ' 
63 I.C. 976-43 All. 697 = 19 A. L. J. 732 = 

A. I. R. 1921 All. 124. 

Ss. 201 and 99—Suit for Profits. 

- Revenue Court itself deciding question of title 

in suit for profits—Civil suit to re-open question is 
barred. 

The only circumstance under which a civil suit can be 
brought to question the correctness of a Revenue- 
Court’s decision on title in a suit for profits is one in 
which the Revenue Court proceeds upon an entry of a 
certain person’s name in the revenue papers as conclusive 
on the question of title. But where the Revenue Court 
proceeds to decide the question of title itself, no such 
right is given, 18 A. L. J. 1030 (F. B.), foil. (.Ryues 
and Gokul Prasad , //.) MURTAZA HUSAIN v. 

Zia-UL-HaSan. 621. C. 684 = 19 A L. J. 279 = 

A. I. R. 1921 All. 59. 

S. 202—Agricultural holding. 

- Zamitidari property is not Agricultural hoi - 

ding. 

A claim for Zemindari property is not a suit relating 
to an agricultural holding. A holding is defined in the 
Tenancy Act to lie a parcel of land held under one 
engagement, and it clearly indicates that it is land which 
is held by an ordinary agriculturist under one engage¬ 
ment for purposes of agriculture. That cannot be said 
of a person who claims to be thekadar of the zemindari, 
and does not allege that he held any particular parcel ; 
of land under a separate engagement for purposes of 
agriculture. (Wears* C.J. and Bauerjee* /.) DHANDEI 
KUAR v. CHHOTU Lal. 64 I. C. 605 = 

19 A. L. J. 890 = A. I. R. 1922 All. 442. 

S. 202—Agricultural lease. 

When specific areas are leased and express power is 
given to the lessee to take actual possession of those areas 
and he has the option to cultivate them himself, the 
lease is one for agricultural purposes. (Sulaiman and 
Banerji* J J.) NlSAR HUSAIN v. SUNDER LAL. 

26 A. L. J. 1025 = 8 L. R. A. Rev. 264 = 
104 I. C. 292= A. I. R. 1927 All. 657. 

S. 202(2)—Appeal. 

- Appeal docs not lie from Revenue Court to Civil 

Court even if parties had been wrongly referred to 
Revenue Court originally by a Civil Court. 

Once a case has been properly referred to the Revenue 
Court an appeal from the Revenue Court would not 
come to the Civil Court. The same rule applies even if 
it be the case that the parties had been originally 
wrongly directed by Civil Court to go to a Revenue 
Court, for the question can be raised again by way of 
appeal against the decree that will be passed by that 
Civil Court in accordance with the decision of the 
Revenue Court. That remedy if necessary against a 
wrong decision of the Civil Court as to the applicability 
or otherwise of Section 202 of the Tenancy Act is still 
open. ( Mukerji* /.) HlRDEY NARA1N v. JaGADISH 

Narain. 22 A. L. J. 909 = 821. 0. 317 = 

A. I. R. 1925 All. 126. 

S. 202-Applicability. 

- Suit to eject defendant as trespasser—Plea by 

defendant of tenancy — Section 202 applies . 

The first defendant, the lambardar granted a per¬ 
petual lease of the suit land to the second defendant. ! 
The plaintiff who was a co-sharer brought a suit in the 
Civil Court for the cancellation of this lease and for the 
ejectment of the defendant from a part of land which he 
the plaintiff, claimed as his khudkasht. The defendant 


pleaded that the lease was a good and valid lease ; and 
that it was executed with the consent of all the 
co-sharers, i.e.* he was not a trespasser but a tenant of 
the whole proprietary body including the plaintiff. 

Held * that the procedure prescribed by section 202 
should be followed. (A. I. R. 1921 All. 58 and 42 All. 
222 foil.) ( Lindsay and Daniels * JJ.) KaLI DIN v. 
Ramapal. 73 I. 0. 953 = 4 L. R. A. Rev. 167 = 

A.I.R. 1923 All. 634. 

Ss. 202 and 197—Applicability. • ’ 1 " ! 

- Defendant pleading that he is tenant not of the 

plaintiff alone but of entire proprietary body — S. 202 
applies. 

If a defendant raises the plea that he is a tenant of 
the plaintiff, it is the duty of the Court under S. 202 to 
refer the defendant to the Revenue Court and to decide 
the case in accordance wiih the decision of the Revenue 
Court, S. 197 cannot apply to such a case. The fact 
that in such a case the tenant pleads that he is the 
tenant not of the plaintiff alone but of the whole pro¬ 
prietary body, does not affect the applicability of S. 202. 
(Batterji and Gokul Prasad* JJl) BHANNI v. Ram 
DaYAL. 64 I. C. 426 = 19 A. L J. 850 = 

A. I. R. 1921 All. 58. 

S. 202—Applicability. 

A suit was brought in a Civil Court for ejectment and 
the plea set up in defence was one of sub-teriancy. 
Held * on the pleading S. 202 applied and the procedure 
laid down therein should be followed. (Piggott and 

Walsh * //.) Sheikh Muhammad Yakub v. Bechu 
Ahir. 65 I. C. 261 = 3 L. R. A. Rev. 21. 

S. 202—Bona fldes. 

- Question of bona fides— Claim to tenancy — Civil 

Court need not decide. • . 

There is nothing in the section itself to require the 
Civil Court to decide that the claim to a tenancy is 
bona fide before applying section 202, and a Court in 
deciding this point would be really usurping the func¬ 
tions of the Revenue Court. (Daniels* /.) JaSRAM v. 

Amar Nath. 71 1. 0. 476 = 5 L. R. A. Rev. 21 = 

A. I. R. 1923 All. 439. 

S. 202—Extension of time. 

- Time granted for institution of suit in revenue 

Court can't be extended. 

Where a defendant has been ordered in writing to 
institute within three months a suit in the Revenue 
Court for the determination of the question of tenancy 
and fails to institute such a suit within three months of 
the order, the Court must decide the question against 
him. The Court has no authority to extend time. 
(Stuart* J.) RUP NARAIN v. PARTAB PATHAK. 

64 1.0. 491 (All.). 

S. 202—Party’s rights. 

- Suit for ejectment — Defendants' suit in a 

revenue Court for declaration that he was an occupancy 
tenant of the land in question—Civil suit stayed upon 
defendant's request under S. 10, C. P. Code—Suit in 
the revenue Court rejected—Civil suit decreed in land¬ 
lord's favour—In appeal defendant ioas not allowed to 
contend that civil Court ought to have proceeded under 
S. 202. 

A landlord sued for the ejectment of a person in a 
civil Court on the ground that he was a trespasser. The 
defence was that he was a tenant of the landlord. It 
was further submitted that a suit for declaration by the 
tenant that he was an occupancy tenant of the land in 
suit was pending at the time in the revenue Court as 
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between the parties and that therefore the civil suit 
should be stayed under S. 10, C. P..Code. The Court | 
granted this request and trial was proceeded with after j 
the tenant’s suit was finally rejected by the revenue ; 
Court. The landlord’s suit was decreed in the trial 
Court. It was argued in appeal although the point was j 
not raised in the ground of appeal that the trial Court , 
ought to have taken proceedings under S. 202, Tenancy 
\ct Held : that the tenant was not entitled to any ; 
such relief: 33 All. 507 ; 11 A. L. J. 691 ; and 38 All. , 

533; Ref. . 

( Obiter ) Even where a matter as to tenancy has been : 
decided by a revenue Court the civil Court is bound to i 
take action under S. 202. ( Dalai , /.) LALA SlNGH v. 
RaGHUBIR NaraIN. 9 L. R. A. Rev. 138 = 

116 I. C. 275 = A. I. R. 1928 All. 366. | 

S. 202 —Powers of Civil Court j 

_ Suit for possession of land—Reference under 

^ 202_ Case decided in accordance with revenue 

Court's decision—In appeal from decision , appellate , 
Court finds court wrong in making reference—Party \ 
Jield competent to raise question of competency of the 
reference and further appellate Court not bound to 
.dispose of suit according to revenue Court's decision. ■ 
£ sued for possession of plot of land as a grove and 
for recovery of damages on account of produce appro- j 
priated by M. M was the zemindar and was in posses- i 
sion of the grove in question and they had sold their 
zamindari and the grove in dispute to ^. M contested 
the suit on the ground that the grove was his sir, and 
that by the sale he acquired ex-proprietary rights in it. 
The Court passed order under S. 202 requiring M to 
institute a suit within three months in the revenue Court 
for the determination of the question. The revenue 
Court decided in favour of M and the civil Court 
accordingly dismissed the suit. S appealed and the 
appellate Court found that the lower Court was wrong j 
in making reference and so decreed the suit. M appealed j 
on this decision. Held, that it was open to .S’ to raise I 
the question if the decision of the lower Court in refus- j 
ing the case was correct or not in appeal. 

Held further, that if the appellate Court comes to 
a finding that the Court was not so entitled to refer the 
case, it was not bound under S. 202 (2) to dispose of 
the suit in accordance with the decision of the revenue 

Court: A. I. R. 1922 All. 442 and 39 All. 254, Ref. 

(Niamatullah and Bennet , //.) MURTAZA KHAN v. 

Ajit Prasad. 1241. C. 403 = 

A. I. R. 1930 All. 458. 

S. 202—Powers of Civil Court. 

- Validity of lease denied—Civil Court can deter¬ 
mine it—Lease of collections , of rent and zemindan 
dues is not one relating to agricultural holding. 

Subject to the provision of section 202 where a 
tenancy is denied by one party, the validity or otherwise 
of the document of title on which the other party bases 
his right, can always be determined by the civil Court. 
A lease for collection of rent and zamindari dues is not 
one relating to agricultural holding. ( Lindsay and 
Kanhaiya Lai , //.) MT. AMINA BlBI v. YUSUF. 

701. C. 968 = 44 All. 748 = 20 A. L. J. 731 = 

A. I. R. 1922 All. 449. 

S. 242—Appeal. 

-- Appeal lies to Dt. Judge .in an ejectment suit 

from the decision of an Assistant Collector , First Class. 

An appeal from the decision of an Assistant Collector 
First Class, in an ejectment suit lies to the Dt. Judge, 
22 I. C. 964 Foil. {Stuart, J.) RAM DIN v. Har 
Dayal. 82 I. 0. 790=A. I. R. 1923 All. 368. 


S. 273—Civil Suit. 

- Revenue Court deciding lease to be valid—Civil 

suit for avoiding it can lie. 

The revenue Court’s decision that the defendant was 
a tenant, cannot prevent under S, 273 the plaintiff from 
bringing a civil suit for avoidance of lease. ( Ashworth , 

/.) Banwari Barhi v. Ram Ratan. 

119 I. C. 436 = 10 L. R. A Rev. 293 = 

A. I. R. 1929 All. 387. 

Sell. IV, No. 16—Suit for profits. 

- Suit for profits for particular year—Decree 

obtained on gross rental—Another suit for share of un¬ 
collected arrears of rental of previous years fled after 
three years of date when profits for those years 
became payable—Suit is barred 

The plaintiff co-sharer sued for profits for the year 
Fasli 1329 and obtained a decree on gross rental from 
the Court of first instance. The plaintiff also sued for a 
share of uncollected arrears of rental of the previous 
years. This suit was filed more than three years after 
the three dates, on which profits became payable for the 
years. 

Held , that the suit was barred by limitation, {Bennet 

J.) Mt. Bali Kuar v. Khawani Ram. 

9 L. R A. Rev. 288 = 116 I. C. 746 = 

A. I. R. 1928 All. 762 

- Sch. IV Group C., No. 30 —Failure to sue 

within limitation by tenant to recover possessions of 
holding from which he has been ejected by landlord extin¬ 
guishes right of tenant. 

The failure of a tenant to apply to recover possession of 
a holding from which he has been wrongfully ejected by 
the landholder within the period of six months allowed 
by the Tenancy Act bars not only his remedy but 
extinguishes his right. ( Gokul Prasad , /.) BHIKARJ 

Singh v. jokhan. 661. C. 856 = 

A. I. R. 1922 All. 124. 
- (Ill OF 1926) — Retrospective effect—Suit in¬ 
stituted before but decided after Agra Tenancy Act {III 
of 1926)— Appeal is gerverned by old Agra Tenancy Act. 

A suit which was instituted before the coming into 
force of Agra Tenancy Act (III of 1926) but was decided 
after it had come into operation is in the matter of 
appeals governed by Agra Tenancy Act (II of 1901) : 
A. I. R. 1928 All. 437, Rel. on. {Iqbal Ahmad , /), 
Mt. Janak DUlari v. Bishambher Nath. 

1191. C. 251 = A. I. R. 1929 All. 745. 

- S. 3(11) —Damage to landlord—Tenant con- 

j structing well close to , but without , his holding—No 
special damage to landlord—Landlord has 7io cause of 
action — {Obiter'). 

A tenant can dig a well on party land close to his 
occupancy holding, though without it, for the benefit of 
the holding, and no cause of action arises in favour of 
the landlord unless he suffers special damage by the con¬ 
struction of the well. ( Bennet , /) K.4ILASH CHANDAR v. 

Ram Lal. 115 I. C. 637 = 10 L. R. A. Rev. 280 = 

A. I. R 1929 All. 544. 

S. 3 (15)—Scope. 

- Considerable portion containing trees sufficient to 

prevent land from being cultivated—Land continues to 
be grove. 

So long as any considerable portion of a plot granted 
for a grove is allowed to contain a sufficient number of 
trees to prevent that portion from being cultivated, 
assuming the trees to have reached their full size, the 
whole plot granted will retain the character of grove but 
not otherwise. Where a certain plot, measuring three 
bighas was given for the purpose of maintaining a grove 
and only four fruit trees were in existence on that plot, 
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Held , that these four trees did not suffice to prove 
the retention of the character of grove by that holding. 
(1886) A.W.N. 138, Dist. (Ashworth , /.) DAROPADI v. 
Mannu Lal. 117I.C.616=10L. R. A. Rev. 272 = 

A. I. R. 1929 All. 557. 

S. 3 (4)—Small Cause. 

- Rent payable by licensee for cutting grass can be 

recovered in revenue Court only. 

Rent payable by a licensee for the cutting of grass : 
cannot be recovered in a Court of Small Causes and the 
licensor must go to the revenue Court to recover the 
same: 12 A. I.. J. 36- Appr. 31 All. 342, not Foil. 
(Dalai, J.) RAM PRASAD TAMOLI BANARES 

Cotton and Silk mills. 1231. C. 384 = 

11 L.R.A Rev. 110 = 1930 A.L.J. 550 = 

A.IR. 1930 All. 399. 

Ss. 4 and 7—Grove. 

- Planting of grove on sir land—Sir character is , 

not lost. 

The planting of a grove on a sir land does not result 
in the sir land losing its character of sir: 42 All. 483 and 
A.I.R. 1924 P.C. 247. Dist. A.I.R 1929 All. 335, 
Affirmed. (Mukerji and Bennct, JJ.) HAR SARAN 
Das v. Harbans Singh. A.I.R. 1930 All. 655. 

iSs. 5, 11 & 12—Mahal. 

- Mahal. 

The word, ‘mahaP in Ss. 5 (1), 11 and 12 applies to 
existing mahals. (Sulain/an, Ag. C.J. Mukerji and 
King* //•) RIAZUDDIN v. MT. PHULA DEVI. 

1929 A.L.J. 1212 = A.I.R. 1929 All. 977 (F.B.). 

S. 5—Scope. 

- S. 5 lays down rule to determine whether right 

of pre-emption exists in malml. 

The object of S. 5 is to lay down a rule to determine 
whether a right of pre emption exists in an existing 
mahal or village. Once such a right is presumed to 
exist the question as to its nature and extent is not to 
be determined by S. 5 at all but we have to look to 
sections like 11 and 12 for that purpose. ( Sulaiman, 
Ag. C.J. Mukerji and King , JJ.) RlAZUDIN v. MT. 
PHULA Devi. 1929 A.L.J. 1212= 

A.I.R. 1929 All. 977 (F.B.) 

S. 16—Relinquishment. 

- Transfer of share in mahal—Vendor being 

exproprietary tenant of all co-sharers and not vendee 
alone, holding cannot be relinquished in favour of vendee 
alone. 

On a sale of a share in mahal the vendor becomes 
the exproprietary tenant of all the co-sharers in sir plots 
and not merely the ex-proprietary tenant of the vendee 
in absence of contrary evidence from the wajib-ul-arz or 
any special custom or arrangement. Hence he cannot 
relinquish the exproprietary holding in favour of the 
vendee alone : 10 A.L.J. 95 ; 35 All. 27, Ref. (Bennet 
and Iqbal Ahmad, JJ.) RAGHUBIR CHaUBE v. GAURI 

Chaube. 1930 A.L.J. 65 = A.I.R. 1929 All. 803. 

S. 16—Joint Family. 

—- Joint family can acquire occupancy rights under 

lease. 

There is nothing to prevent occupancy rights being 
acquired by a joint Hindu family under a lease. 40 All. 
314, Expl. (Niamatullah, J.) RAGHONATH TEWARI 

V. Buddhu Ram. A.I.R. 1930 All. 316. 

S. 19—“Statutory tenant”. 1 

Definition requires that a statutory tenant should be 
a person in possession as a tenant at the commencement 
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of the Act or a person who is after the commencement 
of the Act, admitted as a tenant. (Mukerji and Bennet. 
JJ.) MT. Raji V. RAM Lagan. 1930 A.L.J. 637 = 

A.I.R. 1930 All. 304. 

S. 19—Tenancy during Mortgage. 

- Tenancy created by mortgagee authorized so to da 

—On redemption tenancy is binding on mortgagor and 
if mortgagor desires to bring tenancy to close he must 
do so by suit under Tenancy Act. 

Where a proprietor of land mortgages it by a mort¬ 
gage, simple in its inception, authorizing the mortgagee 
under a special stipulation either to cultivate it himself 
or to let it out to tenants the act of letting out to tenants 
becomes an act in the ordinary course of business 
for proper management of the property and tenancies 
so created are binding on the mortgagor after the 
redemption of the mortgage in so far that the relation¬ 
ship of landlord and tenant continues and that if the 
mortgagor desires to bring the tenancy to a close he 
must do so by a regular suit under the Tenancy Act, 8 
A.L.J. 802, Ref. Unpublished decisions of the Board of 
Revenue Vol. 3, p. 377,Dist (Sen, J.) SHEO SHANKAR 
v. Bhup Singh. A.I.R. 1930 All. 413 (2). 

S. 23—Mortgage. 

- Mortgage of occupancy holding is invalid but 

Mortgagor can regain possession at will. 

The mortgage of occupancy holding is illegal and 
must therefore be ignored, but the mortgagor as the 
owner of the occupancy right may recover possession at 

will. 16 A.L.J. 747, Foil.; A.I.R. 1924 All. 668, Dist. 
(Kend all , J.) MT. RAJ Rani v. GULAB. 117 I C. 831 

9 L.R.A. Rev. 212= A.I.R. 1928 All. 552. 

S. 24—(Proviso) Joint Cultivation. 

- NJV. P. Rent Act (12 of 1881). .S’. V—Collateral 

relatives are heirs only if they share in cultivation of 
holding in question. 

Section 9 makes collateral relatives of a deceased 
occupancy tenant his heirs only if they share in the 
cultivation of the particular holding in question. 
Proving that plaintiffs have been joint with deceased in 
cultivation of another holding is not enough. 
(Niamatullah, J.) MAHADEO CHAUBE v. RAM RAJ 

Chaube. 122 I.C, 414=A.IR. 1930 All. 108. 

S. 24—Succession to grove. 

- Occupancy plot becoming groi’e—Bandhu can 

succeed as heir. 

If a plot is recorded merely as an occupancy plot a 
bandhu would not be entitled to succeed after the death 
of the owner but if the plot becomes the grove land he 
can be so entitled as an heir (Bennet and Iqbal Ahmad Y 

JJ.) Sheo Nandan v. Muhammad Khalik. 

1181.0. 186=AIR. 1929 AIL 777. 

- S. 27—Question of title. 

When a question arises between two co-sharers as ta 
how much is one co-sharer’s sir the question is one of 
title and not of any tenancy. (Mukerji and Bennet , JJ.) 
ABU JAFAR V. SYED MOHAMMAD KAZ1M. 

A.LR. 1930 All. 667. 
S. 34—Mortgage of Occupancy holding. 

Mortgages by occupancy tenants of their holdings are 
invalid as against the landlord. (Rasa, J.) Ram RaTAN 

Singh ?». Bipen Chandra Chaterji. 

12 Rev. Dec. 697 = 1121.0.436= 

A.IR. 1929 Oudh 116. 

S. 37—Partition of grove. 

— Suit for partition of groi'e holding between 
tenants—Suit lies in revenue Court. 
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partition of a grove holding between the tenants of 
the holding is a matter for revenue Court and no such 
suit lies to Civil Court, nor can a relief to that effect be 
granted by Civil Courts. ( Alukerji and Barnet, JJ.) 
HAS ANT CAL V. BH AG WAIT PRASAD. 

1930 A.L.J. 769 = A.I.R. 1930 All. 365 (1). 

S. 37—Scope. 

The term “holding” in S. 37 refers to the engage¬ 
ment under which land is taken and so if subsequently 
part of the land originally taken for agricultural 
purposes has been converted into abadi with or without 
consent of landlord, there is no interference with the 
original engagement and a suit for division will conse¬ 
quently lie in revenue Court. {Mukcrji ana Niama- 

tnllah //.) Sheikh Chamru v. Bhaggan. 

1930 A.L.J. 303 =A.I.R. 1930 All. 219. 

Ss. 44 and 230—Effect of S. 230. 

__ Suit by landlord against trespasser lies in civil 

Court. . .. . 

A suit by a landlord against a trespasser lies in the 

Civil Court and although S. 44 would also give a 

remedy with a limited amount of damages in the 

revenue Court, still S. 230 of that Act does not bar the 

jurisdiction of the Civil Court. A. I. R. 1927 All. 369, 

(F B ), Foil. ( Mukerji and Bcnnet. JJ.) Ml'. RAJ1 v. 

ram Lagan. 1930 A.L.J. 637= A.I.R. 1930 All. 304. 

S. 44—Lambardar’s rights. 

- Lambardar being entitled to let out lands accor¬ 
ding to S. 3 (6) is landholder — Lambardar ejecting 
p er son—Co-sharers stealthily taking possession are liable 
to be ejected. 

According to S. 44, a person who is in possession 
without the consent of the landholder is liable to eject¬ 
ment. According to S. 3 (6) a lambardar can be said 
to be the landholder as he is entitled to let out the land. 
The lambardar ejecting a person and taking possession 
through the Court is entitled to continue in possession 
of it. Co-sharers taking possession of the land either by 
stealth or by force in teeth of the lambardar’s right to 
let out the land are liable to be ejected. 18 Cal. 10(P.C.), 
Ref. ( Mukerji and Niamatullah, JJ.) ABDULLAH 

Khan v. Kanhaiya. A.I.R. 1929 All. 869. 


Ss. 44 and 273—Scope. 

-- Suit for ejectment against trespasser may be 

filed either in civil or in Revenue Court — Interpreta¬ 
tion of statutes. 

It is a well-settled canon - of construction that the 
various sections of an enactment should be so construed 
as not to render a particular provision in the enactment 
inconsistent with another provision of the same enact¬ 
ment, and the only possible way to so interpert the pro¬ 
visions of S. 44 of the Act as not to be inconsistent with 
the provisions of S. 273 of the Act is to hold that all 
that was intended by S. 44 of the Act was to give an op¬ 
tion to the landholder to tile a suit for ejectment against 
a trespasser either in the civil or in the revenue Court. 
{Iqbal. Ahmed, J.) DEBI SaHANI v. DAULAT. 

8 L. R. A. Rev. 104 = 100 I. 0. 471 = 

• i! A. I. R. 1927 All. 346. 

S. 45—Managers’ powers. 

- Grant of permanent lease of agricultural land 

by manager in excess of his powers—Tenants in posses¬ 
sion and paying rent regularly—The tenant ca?inot be 
regarded as trespasser and cannot be ousted by a minor 
member of the family—Hindu Law — Alienation. 

Where a manager of Hindu joint family has the 
power to grant leases to tenants in the ordinary course 
°f management of the zamindari property, but exceeds 

D. D.— VOL. 1—14 
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his power by granting permanent lease of agricultural 
land, such tenants who retain possession and pay rent 
regularly cannot be regarded as trespassers and a suit to 
eject them by the minor member on the ground that 
the manager exceeded his power in executing a perma¬ 
nent lease cannot succeed. 28 All. 30 and 3 A.L.J. 5l7 r 
Dist. {Kendall and Niamatullah , JJ.) BaSDEO- 
Narain v. Muhammad Yusuf. 51 All. 285 = 

116 I. C. 491 = 26 A. L. J. 1313 = 
9 L. R. A. Rev. 321 = A. I. R. 1928 All. 617- 

I 

Ss. 58 and 63-Jurisdiction. 

- Ss. 58 and 63— Suit for ejectment of tenant with- 

| lease only for gathering thatching grass is cognizable by 
revenue Courts only—And if such suit is dismissed as be- 
' ing mm-cognisable by rroenue Court, in a suit between 
same parties in civil Court , if such a one is filed, it ts 
not open to parties to plead the matter of juris fiction as 
I res judicata. 

A suit for ejectment of a person taking a lease of 
! land on annual rent for the purpose of gathering thatch¬ 
ing grass is cognizable by Revenue Courts as a suit for 
the ejectment of a non-occupancy tenant and if such suit 
is dismissed as being non-cognizable by Revenue Courts* 
it is not open to the parties in a suit for ejectment in the- 
j Civil Court, on the same cause and between the same 
: parties to plead the matter as res judicata'. A.I.R. 1921 
All. 128 and A. I. R. 1929 All. 132, Rel. on. {foukerji 
' and Bennet, JJ.) NATHAN v. HaRBANS SlNGH. 

11 L. R. A. Rev. 42 = 1930 A. L. J. 352 = 

I A. I. R. 1930 All. 254. 

S. 79—Rights of purchaser. 

- Tenant ejected—During ejectment proceedings 

' property attached and purchased in execution of money 
! decree against tenant—Purchaser cannot in a subsequent 
suit by landlord raise the plea that the tenant being 
grove-holder could not be ejected for arrears of rent. 

The landlord obtained a decree for arrears of rent 
j against an occupancy tenant in respect of a holding. 
, which comprised the plot in suit. The arrears of rent 
1 not having been paid, an application was made for eject- 
! ment of the tenant from his holding. Opportunities 
were granted from time to time to pay up, but ultimate- 
■ ly on 21st October, 1918 the tenant was formally ejected 
from his holding. The plot in suit had been attached 
in execution of a simple money decree obtained by a 
stranger against tenant, who on 24th July, 1918 purchas¬ 
ed it himself. He obtained possession through the exe 
cution Court on 4th May 1919 i.e., long after the 
landlord had been put in possession of the land. In a 
suit by the landlord for a declaration of title and re¬ 
covery of damages against stranger. 

Held, that the question that the tenant was a grove- 
holder and he could not be ejected in execution of the 
decree for arrears of rent, could not be raised in these 
proceedings. The ejectment proceedings being binding 
on the tenant, the title, if any that could accrue to the 
purchaser could accrue only subject to the result of the 
ejectment proceedings. {Mukerji, J.) BR1J NaRAIN 
v. MT. MOTIRANI. 116 I. C. 792 = 

10 L. R. A. Rev. 175=A. I. R. 1929 All. 159. 

S. 81— Tenants’ rights. 

- Previous application for arrears contested by- 

tenant and converted into suit—Subsequent suit for 
arrears of rent—Tenant can claim bar of C. P. Code y 
0.2, R. 2. v 

If a tenant contests the claim of the landlord to ar¬ 
rears of rent, an application becomes a plaint on proper 
Court-fee being paid and whatever may be the character 
of the subsequent suit. O. 2, R. 2, will be applicable if 
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the landlord is suing for arrears of rent, though he may 
be entitled to the additional relief of ejectment in a 
certain contingency. (. Niamatullah , /.) MaNDHIR 

ThaKURJI v. RISaL. 124 I. C. 177 = 

A. I. R. 1930 All. 527. 

S. 95—Ejectment decree. 

-Where a decree passed on 16th April is executed 

on 24th November, the execution is not in accordance 
with the law, as laid down in the Act, the ejectment in 
pursuance of such execution is illegal. An illegal eject¬ 
ment does not give the zemindar any right of re-entry 
and the zemindar is not entitled to possession of the 
land. ( Dalai , /.) NANDLAL CHAUDHRI v. EMPEROR. 

112 I. C. 680 = 29 Cr. L. J. 1096 = 
11 A. I. Cr. R. 154 = 1929 A. L. J. 92 = 

10 L. R. A. Cr. 22. 

Ss. 99 and 230—Civil Court. 

- Suit by alleged tenant against trespasser — Tres¬ 
passer pleading tenancy—Suit is still maintainable in 
civil Court. 

Per Full Bench. —The jurisdiction of the Court is to 
be initially determined by the allegations made in the 
plaint and the allegations made in the written statement 
cannot oust that jurisdiction unless and until the allega¬ 
tions of fact have been gone into, tried judicially and 
found to be true, and the plaintiffs’ allegations have 
been found to be false. Where, therefore, a plaintiff 
alleging himself to be a tenant sues a defendant treating 
him as a trespasser, for possession and compensation 
regarding a holding or a part thereof and the defendant 
pleads tenancy, the suit is maintainable in the civil 
Court even after having regard to Ss. 99 and 230. ( Boys 
and King. JJ., contra.. 118 I.C. 588 = 1929 A.L.J. 940, 
Overruled. 15 All. 387 (F. B.) and A. I. R. 1929 Pat. 
267, Rel. on. ( Sulaiman , Makerji Boys, Kendall 
and King, J J.) MT. ANANTI v. CHHANNU. 

124 I. C. 540 = 1930 A. L. J. 256 = 
A. I. R. 1930 All. 193 (F.B.). 

S. 99—Civil Court. 

- Grove-holder dispossessed from grove and fruit 

appropriated—Both transactions completed before coming 
into ope rati oji of Act (f// of 1926)—Suit for possession 
and mesne profits lies in civil Court. • 

Under the Agra Tenancy Act, 1901 a grove-holder is 
not a “tenant for grove land” and so where a grove 
holder has been dispossessed from the grove and fruit 
misappropriated; each transaction taking place before 
coming into operation of the Act of 1926, the suit for 
possession and mesne profits lies in civil Court and not 
to revenue Courts under S. 99, Agra Tenancy Act III of 
1926. {Young and Mukerji, JJ.) ABDUL HAKIM v. 
MUKARRAM ALI. 124 I. C. 478= : 

1929 A. L. J. 1157 = A. I. R. 1930 All. 158. 

* S. 99 (D—Civil Court, 

- —Perpetual lessee suing landholder for possession 

Suit number being undivided—Suit involving 
redemption of mortgage with regard to part of suit 
number—Civil Court is proper forum for suit for 
possession and two separate suits are not necessary. 

Although under S. 99 (1) a perpetual lessee can sue a 
landholder for possession or for preventing him from 
obtaining possession of his holding, still where the suit 
number is undivided and the suit involves redemption of 
a mortgage with regard to part of the number, civil 
Court is the proper forum for a suit for possession and 
two separate suits, one in civil Court and the other in 
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revenue Court, with regard to the two parts of the pro¬ 
perty are not necessary. (.Bennet , /.) SHEO SARAN 
RAI v. JAIMANGAL MlSIR. 121 I. C. 223 = 

10 L. R. A. Rev. 346 = A. I. R. 1929 All. 616. 

S. 99—Interpretation, 

-Per Full Bench. —Section 99 being susceptible of 

two interpretations the Court should prefer the interpreta¬ 
tion which leaves the law unchanged, to the one which 
drastically alters it. (Per Boys and King , JJ., contra.) 
(Sulaiman, Mukerji , Boys, Kend all, and King, JJ.) 
MT. ANANTI v. CHHANNU. 124 I. O. 540 = 

1930 A. L. J. 256= A. I. R. 1930 All. 193CF.B.). 

S. 99—Possession. 

-The plaintiff sued for possession and compensa¬ 
tion for wrongful dispossession by the defendant who, 
he alleged, was a trespasser. The defendant pleaded 
that he was a tenant of a share in this holding. 

Held , that the suit was one between two rival 
claimants and would lie to the revenue Court and not to 
the civil Court. A. I. R. 1928 All. 269, Foil.; A. I. R. 
1929 All. 571 (F.B.), Rel. on. (Boys and Bennet, JJ.) 
Babu Nandan Mallah v. Mohammad all 

118 I. C. 688 = 1929 A. L. J. 940 = 13 R. D. 766 = 

11 L. R. A. Rev. 14. 

Ss. 99 and 230—Revenue Court. 

- Suit falling under S. 99— Joining relief for 

injunction does not take the case out of revenue CoUrt . 

If a suit for possession and mesne profits substanti¬ 
ally falls under S. 99 and is cognizable by a revenue 
Court, the mere fact that a relief for perpetual injunc¬ 
tion has been asked for will not take the case out of 
the jurisdiction of the revenue Court. (Sulaiman, 
Mukeri, Boys, Kendall and King, JJ.) MT. ANANTI 
CHANNU. 124 I. C. 640 = 1930 A. L. J. 266 = 

A.I.R. 1930 All. 193 (F.B.). 

ii’ • I i « 

Ss. 99 and 121—Revenue Court. 

- Suit for declaration of joint tenancy and posses¬ 
sion—Defendants alleging to be tenants—Suit lies in 
revenue Court. 

The plaintiff biought a suit for declaration that he 
was a tenant jointly with the defendants and for posses¬ 
sion jointly with the defendants. The defendants set 
up a right in themselves as tenants. 

Held-, that in view of S. 230 read with explanation 
and Sch. 4, serial numbers 12 and 15, the suit was not 
cognizable by the civil Court. ( Sulaiman, Mukerji and 
Bauerji, JJ.) SAHDEO v. BUDHAI. 117 I. C. 337 = 

1929 A. L J. 849=61 All. 863 = 
A. I. R. 1929 All. 571 (S. B-). 

S. 99—Scope. 

- Defendant on basis of document of relinquish¬ 
ment claiming as landholder right to eject plaintiff and 
ejet ting him — Plaintiff's remedy lies under S. 99. 

The Act applies even where ejectment is m^de by 
any person claiming as landholder to have a right to 
eject another. It is not necessary that only the land¬ 
holder, that is, all the proprietors of a mahal should 
eject a tenant in order to give jurisdiction to the 
revenue Court. Thus where a defendent on the basis 
of the document of relinquishment claimed as landholder 
a right to eject the plaintiff and ejected him accordingly, 
the remedy of the plaintiff lies under S. 99 and the 
period of limitation for bringing a suit by the plaintiff 
is six months. (Dalai, J.) SUBEDAR SlNGH 

Komal Singh. 119 L 0. 262= 

10 L. R. A. Rev. 367 = A. I. R. 1929 All. 666. 
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Ss. 99 and 121—Tenant’s liability. 

— - Tenant need not declare that he is claiming 

through landholder. 

Where a person is admitted to be a tenant of a 
holding it must be taken that he is claiming through the 
landholder. He cannot claim otherwise than through 
the landholder. It is not necessary therefore that 
before a suit is instituted under Ss. 99 and. 121 that 
the Defendant should have declared anywhere, either 
orally or in writing that he was claiming through the 
landholder: A. I. R. 1928 All. 269, Confirmed. (Sulai- 
man, Mukerji and Banerji, //.) SaHDEO v. BUDHAI. 

117 I. C. 337 = 1929 A. L. J. 849 = 51 All. 853 = 

A. I. R. 1929 All. 571 (S. B.). 

S. 103—Zamindar. 

*- Zamindar can settle surrendered holding with 

any tenant . 

When a Hindu widow, holding for her life under thet 
provisions of S.22, Tenancy Act, relinquishes a holding 
the Zemindar is at liberty to settle the land with any 
other tenant. ( Dalai , /.) BENI Madho v. SHAMBHU 
Nath. 1141. C. 908 = 9 L. R. A. Rev. 180 = 

A. I. R. 1929 All. 196. 

S. 110—Tenant. 

— -- Tenant can construct well without prozing any 

local custom. 

In S. 110 the word “except” governs all the words 
which follow it to the end of the section and so, a well, 
as it does not come after the word “except” and is not 
the same as a tank, can be constructed by a tenant 
without proving any local custom entitling him to do 
so. (Bonnet, J.) KAILASH CHANDAR v. Ram LAL. 

115 I. C. 637 = 10 L.R. A. Rev. 280 = 

A. I. R. 1929 All. 544. 

S. 121 (2)—Party, 

- Landholder jwcessary party to suit. 

Section 121 (2) enjoins on the plaintiff the duty of 
making the landholder a party where the suit is against 
any person other than landholder. (Sulaiman, Mukerji 
and Banerji, JJ.) SAHDEO v. BUDHAI. 

1171. 0.337=1929 A. L. J. 849 = 51 All. 853 = 

A. I. R. 1929 AU. 571 (S. B.). 

S. 121—Revenue Court. 

- Suit for a declaration and joint possession — De¬ 
fendant setting up a right in himself as the sole tenant 
— Plaintiff's suit for declaration of his right lies in a 
revenue Court . 

The plaintiff brought a suit for declaration and joint 
possession against the defendant who was setting up 
aright in himself as the sole tenant of the plot in dispute 
and claimed to be a tenant on behalf of the land¬ 
holder. 

Held, that the suit would only lie in the revenue 
Court as the defendant was claiming to hold through 
the landholder. (Boys and Iqbal Ahmad, //.) RAM 

Partab Singh i i. Chhotay Lal Singh. 

26 A.L.J. 431 = 9 L.R.A. Rev. 154= 109 I. C. 419 = 

. v ’ A. I. R. 1928 All. 269. 

S. 165—Co-sharer. 

— Co-sharer though member of Hindu joint family 
'with lambardar, can obtain his share 

In a sujt by co-sharer for profits under the Tenancy 
Act the co-sharer can obtain his share of profits if he is 
recorded as entitled to a separate share, notwithstand¬ 
ing the fact that he may be a member of a joint family 
*rtth the lambardar : 5 U. D. 127, Foil. A. I. R. 1924 
Oudh 118, Ref. (1899) A. W. N. 206 held no longer 


AGRA TENANCY ACT (1926), S. 197. 

good-law. (Banerji and King , JJ.) DlGAMBAR 

Singh v. Birendra Singh. 1930 A. L. J. 286 = 

A. I. R. 1930 All. 313 (2). 

S. 181—Scope. 

- —S. 181 merely proi'ides for precedence of rent 

claim where distraint is genuine—No relief is afforded 
to third person against fraudulent distraint by zemin¬ 
dar. 

The provisions of S. 181 afford no relief to a third 
person against a fraudulent distraint collusively brought 
about by a zamindar against his tenant. These pro¬ 
visions merely provide for the precedence of a rent 
claim. where the distraint is genuine. (Dalai, J.) 

Mukhtar Ahmed v. Lachman Prasad. 

119 I. C. 284 = A. I. R. 1929 All. 845 (1). 

S. 197—Grove. 

- Occupancy plot beccming grove can be trans¬ 
ferred. 

When at the time of transfer a plot though originally 
an occupancy plot has admittedly become a grove and 
there is nothing to show that the zamindar has made 
any objection to the transfer, the transfer must be re¬ 
garded as valid so far as the particular case is concer¬ 
ned. (Bennet and Iqbal Ahmad , J /.) SHED NANDAN 

v. Mohammad Khalik. 118 I. C. 186= 

A. I. R. 1929 All. 777. 

S. 197 (a)—Grove. 

- Character of land granted for maintaining grew 

changed — Ejectment is permissible—No express or 
it?iplied abandonment is necessary. 

A person who is gianted a specific area for the pur¬ 
pose of planting and maintaining a grove, loses his right 
of occupation when he allows the land to cease to retain 
the character of a grove. Abandonment, actual or im¬ 
plied, is not necessary: A. I. R. 1923 All. 295, Ref. 
(Ashworth, /.) DAROPADI v. MANNU Lal. 

117 I. C. 616 = 10 L. R. A. Rev. 272 = 

A. I. R. 1929. All. 557. 

S. 197—Grove. 

- Interest of grcn'e-holder is transferable—Same 

rule applies to OudJi—There is no general custom in 
Oudh to the contrary—Landlord and tenant — Grove. 

There is no general custom in force in Oudh (as distin¬ 
guished from a village custom proved by a wajib-ul-arz 
or other evidence) to the effect that a grove-holder has 
no transferable interest in his trees. In the province of 
Agra, subject to any custom or contract to the contrary, 
the interest of a grove-holder shall be transferable by 
voluntary transfer or in execution of a decree by a civil 
or revenue Court or otherwise and the same rule applies 
to the province of Oudh. A. I. R. 1921 Oudh 13 ; 
15 O. C. 91 ; A.I.R. 1925 Oudh 319 ; and 13 O. C. 366 

Discussed. (King, J.) MAHOMED AU MaHOMED 

Khan Modarisah. 1 L. C. 91=1021 C. 626 = 

A. I. R. 1927 Oudh 297. 
S. 197(b)—Paramount owner. 

- 1ntcrest greater than that possessed by transferor 

sold—Paramount ozoner has a right to sue either for 
cancellation of the deed or for declaration that his title 
is not to be affected by the deed. 

If in the sale-deed an interest greater than that pos¬ 
sessed by the transferor is asserted to be transferred, 
then the deed of transfer furnishes the paramount owner 
with a right to sue either for cancellation of the deed or 
for a declaration that his title is not to be affected by 
the deed. Otherwise a transfer of land is only a brief 
way of stating that the transfer is of the interest of the 
transferor in the land. 3 A. L. J. 385, Dist. (Ashworth, 
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/.) Sahu Munna Lal v. Mahtab. 

9 L. R. A.Rev. 164 = 1161. C. 284 = 

A. I R. 1928 All. 360. 

S. 197 (d) and (f)—Grove-holder. 

- Right to sublet for raising crops. 

A grove-holder may sub-let the whole or any portion 
of his grove land ; sub-s. (f) recognises that crops may 
be grown under and among the trees. ( Mukerji and 
Rennet , //.) GANGA RAM v. BaSANT SlNGH. 

124 I. C. 763 (2) = 1930 A. L. J. 1089. 

S. 198—Jurisdiction. 

-D suing for sub-tenant's ejectment—Latter plead - 

ing that he was tenant of Q —Revenue Court making P 
party and deciding that he was DV sub-tenant —P\r suit 
to declare his title will not be barred by revenue Court's 
decision because mistake in making P party to suit cannot 
invest it with iurisdiction to try proprietorship between 
parties. 

D sued in revenue Court for ejectment of a sub¬ 
tenant. The sub-tenant alleged that he was tenant of 
P and so he was brought on record. The revenue 
Court holding that he was the tenant of D decreed 
ejectment and D consequently got possession. P then 
sued in the civil Court for declaratian of his title. 

Held , that the revenue Court had no jurisdiction to 
bring P on record, the mistake of that Court making 
P party cannot invest it with jurisdiction to try the 
question of proprietorship between the parties. And so 
the decision of the revenue Court does not bar P's Civil 
Suit. A. I. R. 1927 All. 70 (F. B.), Dist. (Dalai, J.) 
BRAHMDEO v. DUBRI. 118 I. C. 379 = 

10 L R. A. Rev. 284= A. I. R. 1929 All. 648. 

S. 198—Plaintiff’s rights. 

On failure to recover rent , suit brought in civil 
Court—Plaintiff is entitled to declaration only and not 
to decree for possession. 

Where a person, on failure to recover arrears of rent 
brings a civil suit, he is entitled only to a declaration 
and not a decree for possession. When such declaratory 
decree is passed he is to seek his remedy in ejectment in 
a revenue Court. (Dalai, /.) SHAMSHER v. Gaya 

116 I. C, 127 = 10 L. R. A. Rev. 268 = 

A. I. R. 1929 All. 676. 

Ss. 199-220 (Chap. 13)—Powers of Court. 

- Validity of lease can be investigated. 

Even under the old law (Act of 1901) the revenue 
Court had jurisdiction to go into the question of the 
validity of a lease, 37 All. 254, Rel. on, A. I. R. 1922 
All. 442 and A. I. R. 1922. All. 449 Dist. (Sulaiman 
and Bancrji , //.) NlSAR HUSAIN v . SUNDARLAL. 

25 A. L. J. 1026 = 8 L. R. A. Rev. 264 = 
104 I. C. 292=A. I. R. 1927 All. 667. 

S. 221—Lambardar. 

-*A lambardar cannot sue as lambardar one or more 

co-sharers for any sum due from them by reason of 
their holding as sir or khudkasht excess land. 34 All. 
98, Foil. 38 All. 223, Diss. from. (Ashworth and Kendall , 
//.) KOKA v. CHUNNI. 26 A. L. J. 1067= 

8 L.R.A. Rev. 323 = 1051.C. 746 = 

A. I. R. 1927 All. 623. 
S. 227—Co sharer Lambardar’s suit. 

' Co-sharer — Lambardar—Accounts filed not slim¬ 

ing plaintiff's share as co-sharer, but crediting lambar- 

dari haq Plaintiff should be held as suing as lambar¬ 
dar . 

Where the account filed by the plaintiff lambardar 
does not show the plaintiff’s share in the mahal as a co- 
sharer, it claims from the defendants-co-sharers the whole 
of the excess in value of their khudkast and sir land 


AGRA TENANCY ACT (1926), S. 230. 

over the amount due to the defendants by reason of 
their fractional share in the mahal and it also credits the 
plaintiff with lambardari haq. 

Held, that it was clear that the plaintiff was suing as 
a lambardar. (Ashworth and Kendall , J J.) Koka v 

Chunni. 25 A. L. J. 1057=8 L. R. A- Rev. 328=" 

105 I.C. 746 = A. I. R. 1927 All. 623. 

-S. 227 —Suit against co-sharer—Decree cannot 

be passed for gross rental for negligence in collection. 

In a suit brought under S. 227 against a co-sharer a. 
decree cannot be passed on gross rental against a co¬ 
sharer for negligence of that co-sharer in making collec¬ 
tions. (Bennet, /.) NlLKANTH v. RUP SlNGH. 

A.I.R. 1930 All. 640. 

-S. 227 (2 )—Production of siyaha is not suffi¬ 
cient. 

Production of the siyaha is not sufficient compliance 
with S. 227 (2). ( Bennet , /.) NlLKANTH v. RUP 
SINGH. A.I.R. 1930 All. 640. 

S. 230—Civil Court. 

- Suit for ejectment—Defendants admitted to be 

joint tenants—Suit does not lie in ciznl Court. 

In a suit for ejectment if the plaintiffs admit that the 
defendants are joint tenants, they are precluded by S.230* 
from going to the civil Court for declaration of their 
status. Their remedy is to go to the revenue Court 
under S. 121, A. I. R. 1929 All. 571 (F. B.), Rel. on. 
(Sulaiman and Batterjt,JJ.) KHELARI Z'.HaR PRASAD. 

124 I. C. 712=A. I. R. 1930 AH 434. 

Ss. 230 and 44. 

- Suit by landlord against trespasser—Jurisdictiotr 

of Civil Court. . 

Held , that a suit by a landlord against a trespasser 
lies in the Civil Court and that although S. 44 of 
Act, III of 1926 would also give a remedy with a limited 
amount of damages in the revenue Court still S. 230 of 
the Act does not bar the jurisdiction of the Civil Court, 
25 A. L. J. 545, Foil. (Mukerji and Bennet , JJ.f 
RaJi V. RAM Lagan. 1930 A. L. J. 637- 

S. 230- Powers of Civil Court. 

- Mere declartion that relinquishment by a third 

party is not binding on plaintiff cannot be granted by 
civil Court. 

Plaintiffs brought a suit claiming to be occupancy 
tenants of the defendants-zamindars, and asking for 
a declaration that a certain deed of relinquishment 
executed by defendant 1, a widow, in favour of the* 
zamindar is null and void and not binding on them. The 
original plaint included an express relief for a declara¬ 
tion that the plaintiffs were the occupancy tenants of 
the holding, and also in the alternative one for posses¬ 
sion. The latter was deleted and the former was with¬ 
drawn by the vakil subsequent to the filing of the plaint. 
The only relief that remained was that defendant 1, the 
widow, had no concern with the holding, and that the 
reliquishment by her was fictitious, fraudulent and collu¬ 
sive, and was ineffectual against the plaintiffs, 

Held, that the jurisdiction of the civil Court to grant 
such a relief is barred by S. 167, Agra Tenancy Act, 
1901, Case-law, discussed. (Mukerji and Bennet, JJ„ 
on difference Sulaiman , Ag. C . /.) MlSRI LAL v. GOPI 
Charan. 51 AH. 114=9 L.R.A. Rev. 272 = 

1929 A.L. J. 13 = 1121. 0. 391 = 
* A. I. R. 1928 AU 538 (545). 

S. 230—Powers of civil Court. 

* C, P. Code., S. 11— Revenue Court deciding whe¬ 
ther plaintiffs were agricultural tenants or not — Same 
question cannot be agitated in civil Court . 1 * ' * 
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A decision of the revenue Court on the question 
■whether the plaintiffs were agricultural tenants or noc 
is one within its jurisdiction and the trial of the same 
question by the civil Court is barred by the principle of 
res judicata. A. I. R. 1927. All. 70, Rel. on. {Iqbal 
Ahmed /.) BEHARI LAL V. RaGHUNATH SlNGH. 

1021. C. 887=, 
8 L.R.A. Rev 235 = A. I. R. 1927 All. 613. j 

S. 230—Scope. 

Per Sulaiman, /.—S. 230 is very wide and manda¬ 
tory. So long as the suit or application specified in 
Sch. IV can be heard by the revenue Court the jurisdic¬ 
tion of the civil Court is completely ousted. i 

Per Mukerji, J .—There can be no doubt that if S. 230 1 
excludes a case from the cognizance of the civil Court j 
the civil Court will have no right to have it on the simple 
ground that all cases of the civil nature should be heard 
by it. In order to see whether the case falls or not within 
the purview of S. 230 we must look to Sch. IV a,nd serial 
numbers and sections corresponding to serial numbers. 
{Sulaiman, Mukerji and Banerji , //) SAHDEO v. 
BUDHAI. 117 I. C. 337 = 1929 A. L. J. 849 = 

51 All. 853 = A. I. R. 1929 All. 571 (S. B.). 

S. 231—Applicability of Limitation Act. 

- Specific section in Tenancy Act providing for 

applicability of Limitation Act , S. 5— It is not intended 
by that section to exclude applicability of rest of Limita¬ 
tion Act to suits and proceedings under Tenancy Act. 

By S. 231 all that the legislature intended to and did 
provide was that the provisions of S. 5, Limitation Act 
would apply to all suits and proceedings under that Act, 
and the mere fact that there is a specific section in the 
Tenancy Act providing for the applicability of S. 5, 
Limitation Act, does not lead to the conclusion that it was 
intended by that section to exclude the applicability of the 
rest of the Limitation Act to suits and proceedings under 
the Tenancy Act. Thus, a person in computing the period 
of limitation for the appeals filed by him in the Court of 
the District Judge is entitled to exclude the time taken 
in obtaining certified copies of judgments and decrees. 

A. I. R. 1928 All. 708, Ref. 10 A. L. J. 535, 

Rel. on. ( Iqbal Ahmad, J) MT. JANAK DULARI v. 

Bishamber Nath. .j ; ; 119 I. C. 251 = 

A.I.R. 1929 All 745. 

S. 236—Co-sharer. 

- One co-sharer in undivided mahal in possession of 

property by collecting rent for co-parcenary body—Other 
■co-sharer cannot sue for joint possession and mesne profits 
in civil Court but must go in revenue Court. 

Where a person is a co-sharer in an undivided mahal 
and actually in possession of the property in the sense 
that he was making collection of rent for the coparcenary 
body, it is not open to one of the co-sharers to institute 
a suit in the civil Court for joint possession of property 
or for the mesne profits and his remedy is by a suit in 
the revenue Court. (1894). A. W. N. 127, Rel. on. 
{Sen, /.) Bashir Husain v. Mohammad ali. 

120 I. C. 558 = A. I. R. 1929 All. 810 

• 

Ss. 242 and 248—Appeal. 

-- Appeal lies from order refusing to set aside 

sale—Appeal lies to High Court where subject matter of 

suit exceeds Rs. 5,000. '*1 811 
Under S; 248, ,Ci. (. c ) an appeal lies from any order 
of a Collector Petitioned in O. 43, R. 1, C. P. Code, and 
that order includes f ^ihe refusing to set aside a sale. 
Under proviso to sec. 242 the appeal from such an order 
where the subject-matter of the suit exceeds Rs. 5,000 
lies to the.iHigh Court. {Sulaiman and Pullati , //.) 


R4M Khelawan Singh jv. Maharajah of 
Benares. 120 I. C. 125= 1930 A. L. J. 224= 

A. I. R. 1930 All. 15. 


S. 242—Appeal. 


- Appeal lies to District Court when a question of 

proprietary title is raised. 

When defendants claiming to be zamindar and 
khudkasht cultivators of land put forward a claim to 
proprietary title as against the allegation of sub-tenancy 
put forward by the plaintiff, a question of proprietary 
title is raised and an appeal lies to the District Court. 
(Dalai, J.) GANGA NARAIN v. MANIK LaL. 

106 I. C. 307 = 8 L. R. A. Rev. 295 = 


A. I. R. 1927 All. 727 (1). 

S. 242—Retrospective operation. 

- Suit filed while old Act was in force—New Act 

taking away right of appeal and coming into force be¬ 
fore decree—Right of appeal in respect of the suit is not 
taken away — 1hterpretatioii of statutes. 

An appeal is a mere continuance ot the original pro¬ 
ceeding initiated by the filing of the plaint, and the 
right to continue that proceeding cannot be affected by 
a new Act, unless it expressly says so. 

A suit for arrears of rent for less than Rs. 200 was 
filed in the Court of the Assistant Collector when the old 
Tenancy Act was in force. Before it could be decided, 
the new Act came into force on 7th September, 1926. 
The suit was decreed on 23rd December, 1926. 

Held, that the right to appeal to the Court of the 
District Judge was governed by the law prevailing at 
the date of the institution of the suit, and not by the 
law that prevailed at the date of its decision, or at the 
date of the filing of the appeal. Colonial Sugar Refin¬ 
ing Co., Ltd. v. Irving, (1905) A.C. 369 ; A. I. R. 1927 
P. C. 242 ; A. I. R. 1927 Mad. 977 ; and A. I. R. 1928 
All. 168, Rel on. 26 All. 375, held, overruled by (1905) 
App. Cas. 369. ( Sulaiman, Ag. C.J. and Mukerji and 
Boys, //.) Ram Singha v. Shankar Deyal. 

50 All. 965=111 1. C. 6 = 9 L. R. A. Rev. 270 = 
26 A. L. J. 998= A. I. R. 1928 All. 437 (F B.). 

Ss. 242 and 248—Retrospective operation. 

- Suit for arrears of rent under old Act—Value 

exceeding 100 but belrnu 200—Ex parte decree — Applica¬ 
tion for setting it aside and restoration of suit—Order 
rejectingit passed after coming into force of present 
Act—Appeal lies in the Court of the District Judge. 

Where a suit for arrears of rent exceeding Rs. 100 
but below 200 was brought in the Court of the Assistant 
Collector of the first class when the old Tenancy Act, 
viz., II of the 1901 was in force and was decreed ex 
parte, w’hereupon an application for the setting aside of 
the ex parte decree and for the restoration of the suit 
was made but was rejected after the present Tenancy 
Act had come into force. 

Held, that as the order rejecting the application for 
setting aside the ex parte decree was passed after the 
coming into force of the present Tenancy Act, the right 
of appeal must be governed and the forum of appeal 
must be determined with reference to the provisions of 
the present Act under which an appeal against a decree 
of an Assistant Collector of the first class can only lie in 
the Court of the District Judge, and therefore the appeal 
against the order rejecting the application must be in the 
Court of the District Judge... (Walsh and Iqbal Ahmed, 

//.) Sarju Singh v. Harakh Chand. 

9 L. R. A. Rev. 18 =109 I. C. 207 = 

A. I. R. 1928 All. 143. 


S. 242(1) (a)—Sub ject-matteiw 

Subject-matter ” refers to subject matter of suit 


and not appeal . 


.A 
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The words “ subject-matter ” in S. 242 (1) {a) refer 
to the subject-matter of the suit and not to the subject- 
matter of the appeal and so where the value of the 
original suit exceeds Rs. 200, but the value of the appeal 
is below that amount, the appeal lies to the District 
Judge. A. I. R. 1929 All. 845, Rel. on. ( Niamatul/ah, 
/.) amrjt Singh v. Bhagwan Singh, 

1930 A. L. J. 336 = A. I. R. 1930 All. 97. 

S. 242 (1) (a)—Subject-matter. 

-The words '‘subject-matter” in S. 242 (1) ( a ) refer 

to subject-matter of the suit and not to the subject-matter 
of the appeal. {Dalai, J.) REGHURAJ SINGH v. 

Hargobind. 119 I. C. 3 = 1930 A. L. J. 215 = 

A. I.R 1929 All. 845 (2). 

S. 243—Appeal. 

—- Suit for recovery of rent—Question of proprie¬ 

tary right in issue hath in appeal from original decree 
and also certainly to be in issue in appeal from appellate 
order—Appeal lies to District Judge. 

Where in a suit for recovery of rent the question of I 
proprietary right has been in issue between the parties, 
and the same is in issue in appeal before the Collector 
and is certain to be in issue in appeal from the order of 
the Collector, an appeal lies from the order of the Col¬ 
lector to the District Judge {Dalai, J.) GAMBHIR 
Singh v. Surendra Singh. A. I. R. 1930 All. 455. 

Ss. 243 and 270—Appeal. 

- Suit for rent underS. 132— Defence under S. 270 

that rent was paid, in good faith to third person—No 
appeal lies to District Judge under S . 243. 

No appeal under S. 243 lies to the District Judge in 
the case of a suit instituted under S. 132 for recovery of 
rent, the defence to which was under S. 270 that rent 
was paid in good faith to a third person for no question 
of title can be raised in a defence under S. 270. 
{Dalai, J.) KHOTI v. KlSHOORI LAL. 

115 I. C. 638 = 1929 A. L. J. 614 = 

10 Ii. R. A. Rev. 277=A. I. R. 1929 All. 512. 

S. 243—Third Appeal. 

- No third appeal lies against a decree of Assistant 

Collector, Second Class. 

A third appeal from a decree of an Assistant Collec¬ 
tor of the Second Class does not lie. 29 All. 69; 3 
A. L. J. 625 and 38 All. 181, Rel on. {Makerji , J.) 
Muhammad Abdul Khan v. Uda. 90 I. 0. 9% = 

A. I.R. 1926 All. 161(1). 
S. 244—Second appeal. 

- Second appeal is prohibited from order but not 

decree. 

An appeal is prohibited from an order passed in 
appeal from another order and not from an order passed 
in appeal from a decree. {Dalai, J.) GAMBHIR SINGH 
r. Surendra Singh. A. I. R. 1930 All. 455. 

S. 248 (3)—Second appeal. 

- Suit for profits against lambardar— Claim parti¬ 
ally decreed—On appeal by plaintiff District Judge 
setting aside trial Court's order and remanding suit—No 
second appeal would lie against such remand. 

A suit was brought for the recovery of profits from a 
lambardar amounting to less than Rs. 200, the suit was 

on appeal by the plaintiff the 
District Judge purported to set aside the order of the 
Assistant Collector, and remand the suit and defendant 
then filed a second appeal. 

Held : that no second appeal would lie from the 
remand order of the District Judge. {Mukerji and 
NiamatullaJi, //.) GlRWAR SlNGH v. SHAH RAM 

Chander. 117 I. 0.110 = 1929 A. L. J. 886= 

11 L. R. A. Rev. 2 = A. I. R. 1929 All. 586. 


AGRA TENANCY ACT (1926), S. 263. 

S. 249—Scope 

-—Section 249 has to be read in reference to the 

heading above S. 247. {Dalai, J). GAMBHIR SlNGH 

Surendra Singh. A.I.R. 1930 All. 466. 

S. 249—Appeal. 

- No appeal lies to High Court under Tenancy 

Act from order of remand by District Judge in appeal . 

There is no provision in the Tenancy Act which al¬ 
lows an appeal to the High Court from an order of re¬ 
mand passed by a District Judge in appeal. {Bauerji- 
and King, JJ.) DWARKA PRASAD v. OjHA DRUG 

Singh. 115 I.C. 644 = 1929 A.L.J. 863= 

11 L.R.A. Rev. 13 = A.I.R.1929 All 660, 
S. 249—Second appeal. 

- No second appeal lies from an order in execution . 

An order of a Revenue Court passed in execution ot 
an order is not an order appealable under S. 249t 
{Dalai, J.) BRIJ RAJ SARAN SlNG v. SlSRAM. 

122 I. C. 415 = A.I.R. 1930 All. 91 (2)- 

S. 253—Revision. 

- No cause for interference arises where leaver 

Court acts within jurisdiction. 

Where the District Judge on appeal from the deci¬ 
sion of the Assistant Collector files a complaint under 
S. 476-B, Cr. P. C., which the trial court refuses to 
file, he acts within his jurisdiction and there is no irre¬ 
gularity in his procedure necessitating interference. 
{Dalai, J) NARAIN PRASAD v. EMPEROR. 

120 I. C. 116=10 L. R. A. Or. 147 = 
30 Cr. L.J. 1148= =13 A.I. Cr.R. 1 = 
1929 Cr. C. 490 = A. I. R. 1929 All. 898- 
S. 253—Scope. 

——The power of revision is given with respect to the* 
decision of such subordinate revenue court in which an 
appeal lies to the District Judge, and not with respect 
to the decision of the District Judge on appeal from 
the decision of any subordinate revenue Court. A.I R. 
1929 All 560, Ref. {Dalai, J.) BaCHU LaL v L 
Dharam Deo Lal. 1930 A.L.J. 1055 = 

11 L.R. A. Rev. 217 = 14 R. D. 457 = 

A.I.R. 1930 All. 656,. 

S. 253—Revision. 

- High Court has no power of revision except 

under S. 253 —Expression “such revenue court ” does not 
include District Judge—High Court"has no power of re¬ 
vision of order by District Judge. 

If revision is governed by the new Act the case must 
fulfil the provisions of S. 253 before a revision can be- 
entertained. Under S. 264 of the new Act only selected 
provisions of the Code of Civil Procedure are made ap¬ 
plicable to cases under this Act and list I of Sch 2 
clearly excludes the provisions of S. 115, C. P.C., from 
the Act. It is thus clear that the High Cour has no 
power of revision except under S. 253. Considering the- 
phrasealogy of S. 253 side by side with that of S. 252 
there can be no doubt that “such Revenue Court” does 
not include the District Judge mentioned therein. There¬ 
fore, it is clear that, however unfortunate he result 
may be, the High Court has not got any power of revi¬ 
sion of orders passed by a District Judge, however, 
ultra vires, irregular or illegal they may be. {Sulaiman 
and Niamatullah, JJ.) JUGDEO SlNGH v. KESHO 

Prasad Singh. 1181.0, 227=61 All, 1020= 

A.I Jt. 1929 All. 735. 
S. 263—Scope. 

-As revision lies only in those cases where appeal 
to the District Judge lies, no revision lies to the High 
Court in suits for profits decided by the revenue courts- 
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if the valuation of the suit does not exceed Rs. 200 be¬ 
cause in such cases no appeal lies to the District Judge. 
(Mukerji and Niamatullah, //.) GirwaR SiNGH v. 
RAMCHANDER. 117 I.C. 110 = 1929 A.L.J. 885 = 

11 L.R.A. Rev. 2 = A.I.R. 1929 All. 586. 

S. 254—Powers of Board. 


AGRA TENANCY ACT (1926), S. 271. 

the plaintiffs should not be penalised by the entire dis¬ 
missal of the suit and an opportunity should be afford¬ 
ed to him to proceed with the suit after bringing the 
co-sharers on record. (Sen, J.) JANKI KUAR v. 
NaNDU, 118 I.C. 240 = A.I.R. 1929 All. 847. 

S. 266 (1)—Scope. 


__ Board of Revalue cannot refer abstract question , 

of law not actually arising in a pending case. 

Section 254 does not give authority for the board of 
Revenue to refer to the High Court abstract questions ; 
of law detached from any concrete case which may be 
pending before the Board for decision. When a num- • 
ber of cases are pending before the Board of Revenue 
involving certain question of law and the Board desires | 
to have the opinion of the High Court the proper course 
is that one of these pending cases should be submitted 
to the High Court together with a statement of the 
facts of the particular case and a statement of the 1 
conflicting opinions of the members who are dealing with i 
it. (Lindsay and Sulaiman , JJ.) KRISHNA DUTT 
DUBE V. Ram ACHHaiber Rai 49 All. 711 = 

25 A. L. J. 519 = 102 I.C. 261 = 

A.I.R. 1927 All. 491. 


S. 264—Nankar. 

- Nankar cannot be set off against rent. 

Nankar is a certain allowance which an ex-proprie¬ 
tor receives from a person purchasing his property 
while his tenancy rights do not depend on any ex-pro¬ 
prietary right. The origin of the two rights, the right 
for rent and right for nankar, being different, set-off 
cannot be allowed in a suit for rent, (Dalai, J.) AMI- 
NULLAH JAMATI v, Makhdoom Beng 

122 I.C. 416 = A.I.R. 1930 All. 179. 


S. 264—Set-off. 

-No set-off can be allowed under Tenancy Act, 

(Sulaiman and Niamatullah , JJ,) MOHAMMAD 

Raziqdadkhan v. Haji Mohammad Zafaryab 
khan. 120 I.C. 560 = 1929 A.L.J. 1103 = 

A.I.R. 1930 All. 168. 

-S. 264 —Suit by lambardar for ejecting tres¬ 
passers or squatters from common “ abadi" land—Suit 
is for benefit of whole body of co-sharers. 

The interest of lambardar in the “abadi” land belong¬ 
ing to the body of co-sharers whom he represents is 
certainly of a character which entitles him to proceed 
against squatters and trespassers. In suits of ejectment 
he is not seeking to take exclusive possession of any 
land belonging to his co-sharers, nor does his action 
prejudicially affect the rights of his co-sharers. Pnma 
facie his action in obtaining ejectment of trespassers is 
for the benefit of the whole body of co-sharers. 36 
All. 441, Rel. on.; 5 Rev. Rep. 33, Ref. (Niamatullah, 
J.) Shakur v. B. Sanwal Das. 

L.R. 11 A. Rev. 204 = 14 R.D. 425 = 

A.I.R. 1930 All. 630. 

S. 265 —Lambardar. 


-Except for the exigency of a particular year or sea¬ 
sons, it is not open to a lambardar to grant a lease of 
joint property for long years (t\g, 7 years) without the 
consent of the co-sharers. Adequacy of rent alone is not 
the thing to be considered. 30 All, 163, Foil, (Mukerji, 
/.) Mohammad Nur Khan v. Bande Ali Khan. 
114 I.C. 752 = 10 L. R. A. Rev. 165 = 13 R.D. 518. 

S. 266 —Non-joinder of Parties. 

-- Some co-sharers not impleaded—Suit though bad 

under S. 266, should not be dismissed—Plaintiff should 
be allowed to bring the co-sharers oh record. 

Though a suit is bad in law under S. 266, because 
certain co-sharers have not been impleaded in the suit, 

» -j £ * Z # m if • - m. • t. w 


-It is wrong for a Revenue Court to decree eject¬ 
ment at the instance of one co-sharer alone. (Bennet, J.) 

Mahabir v, Baijnath Singh. 117 I.C. 339 = 

11 L.R. A. Rev. 7 = 11 L. R. A, Rev. 35 = 

A.I.R. 1929 All. 609. 

S. 268 —Revenue Court. 

- Person ejected by third person through zamindar 

—Suit for possession of land lies in revenue court. 

A suit for possession of land from which a person 
has been ejected by a third person through instrumenta¬ 
lity of the zamindar lies to the Revenue Court both 
under the old and the new Tenancy Act. (Dalai, J.) 
Baleshar v. Ram Tahal. 123 I C. 681 = 

A.I.R. 1930 All. 519. 

S. 268-Scope. 

-Where the plea as regards jurisdiction was not 

taken in the court of first instance or in the lower appel¬ 
late court, the High Court cannot allow it in second 
appeal. A. I. R. 1928 All. 269, Dist. ( Rennet , /.) 
BUDHU PASI V. BADLU PaSI. 118 I.C. 523 = 

• L.R. 11 A. Rev. 20 = 14 R.D. 66. 

S. 271—Effect of Civil Court decree. 

- Suit for profits between co-sharers—Question of 

proprietary title—Civil Court's decree as to proprietary 
title must be given effect to even though subsequent to 
decision of revenue court of first instance. 

In a suit on collection of profits between co-sharers, 
the courts are bound to give effect in appeal to a decree 
of proprietary title passed by a civil court, even when 
the civil court’s decree is passed after the decision by 
the Revenue Court of first instance. A. I. R. 1922 All. 
355 and 31 All. 253. Foil. (Banerji and King, JJ .) 
Degambar Singh v. Birendra Singh. 

1930 A.L.J. 286 = A.I.R. 1930 All. 313 (2). 

S. 271, Expl. 1—Jurisdiction of Revenue Court. 

- Plea of proprietary right solely untenable and 

i?itended solely to oust jurisdiction of Revenue Court — 
Trial court need not act under first-part of S. 27 1. 

The trial court is not obliged to act under the first 
part of S. 27l, if it is of opinion that the plea of pro¬ 
prietary right is solely untenable and intended solely to 
oust the jurisdiction of the revenue courts. Where the 
defendant does not ask the issue about proprietary title 
to be framed, the trial court is fully justified in believ¬ 
ing that the issue could not and would not be pressed, 
or in other words that it was untenable. It cannot be 
subsequently said that mere raising of proprietary title 
made it incumbent on the trial court to frame such 
issue. (Boys, J). MOHAMMAD SADIQ v. ALTAF 

Husain. «*»■••• A.I.R. 1930 All. 647. 

S. 271, Expl. (2)—Proprietary Title. 

- Plea that a person is holding land as his khud- 

kasht does not involve question of proprietary title. 

Where a suit before Assistant Collector for ejectment 
alleging defendant to be a sub-tenant is resisted by the 
defendant on the ground that he is not the sub-tenant of 
the plaintiff but he holds the land as zamindar and the 
land in controversy is his khudkasht, the plea raised by 
the defendant does not involve a question of proprietary 
title and the appeal lies not to the District Judge but to 
the Commissioner. (Sen and Weir , //.) NET Ram 
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AGRA TENANCY ACT (1926). S. 273. 

- i Jar Govjnd. 1131. C. 755 — 

1929 A. L. J. 289 = 10 I*. R. A. Rev. 97 = 

A. I. R. 1928 All. 764. 

Ss. 273 and 44—Ejectment of trespasser. 

- Suit for ejectment against trespasser may be filed 

either in civil or in a revenue Court. 

It is a well-settled canon of construction that the 
various sections of an enactment should be so construed 
as not to render a particular provision in the enactment 
inconsistent with another provision of the same enact¬ 
ment, and the only possible way to so interpret the 
provision of S. 44 of the Act as not to be inconsistent 
with the provisions of S. 273 of the Act is to hold that 
all that was intended by S. 44 of the Act was to give an 
option to the landholder to file a suit for ejectment 
against a trespasser either in the civil or in the revenue 
Court. {Iqbal Ahmad , /.) DEBI SAHAI v. DaULAT. 

100 I. C. 471 = 8 L. R. A. Rev. 104 = 

A. I. R. 1927 All. 346. 

S. 273—Ejectment of Trespasser. 

- Ejectment suit against trespasser—Plea of ten¬ 
ancy—Court should follow procedure in S, 273. 

Where a suit for ejectment is brought in a civil 
Court against a trespasser and the defendant «ets up the 
plea of tenancy, the Court should follow the procedure 
laid down by S. 273. {Iqbal Ahmad, J .) DEBI SaHAI 
v. DAULAT. 100 10. 471 = 8 L.R. A. Rev. 104 = 

A.I R. 1927 All. 346. 

Ss. 273, 23,0 and 44—Procedure of Civil Court. 

- Suit for ejectment—Defendant pleading tenancy 

—Civil Court can try suit but should follow procedure 
as in S. 273. 

Where in a suit for ejectment, though the plaintiff 
does not admit that the defendant is holding under any 
tenure, lease, engagement or grant from him, and the 
defendant is pleading that he is the plaintiff’s tenant, 
the Court is satisfied that the property in dispute in the 
case is an agricultural holding, S. 273 applies and the 
Court has no option but to frame an issue on the de¬ 
fendant’s plea of tenancy and refer the same to the 
revenue Court. The jurisdiction of the civil Court to 
refer such an issue is expressly provided by S. 273, and 
is not intended to be barred by the provisions of S.230. 
A. I. R. 1927 All. 346, Affirmed. ( Lindsay, Sulai- 
man and linkerji, //.) MANOHAR SlNGH v. SHEO 
Saran. 25 A.L.J. 545 = L.R.8 A. Rev. 260=. 

1031.C. 271=A.I.R. 1927 All. 369 371 (F.B.). 

Sch. 2, List 2, Serial No. 2. 

- Scope. 

A set-off is not admissible in the revenue Court under 
Sch. 2, List 2, Serial No. 2. {Dalai, J.) MUHAMMAD 

Akbar v. Syed Ali Sajjad. 121I.C. 386 = 

A.I.R. 1929 All. 691. 

AGREEMENT. 

See (l) Contract. 

(2) Contract act. 

(3) Registration act, S. 17. 

AGRICULTURAL—Holding. 

See (l) Landlord and Tenant. 

(2) Lease. 

-Lease. 

See (1) LANDLORD AND TENANT. 

(2) Lease. ' 

(3) T. P. ACT, Ss. 107,108, 116, 117. 

-Purposes. « 

See (l) Landlord and Tenant. 

• (2) Lease. 

. (3) Local Tenancy Act. 

(4) T.p. ACT S. 117. « > 
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I AJMERE-MERWARA REGULATION (1877^ 

| S. 23. h 

-Tenant. 

See (l) Landlord and Tenant. 

(2) lease. i 

T A M 

AGRICULTURISTS’ LOANS ACT (XII OF 1884). 

% w m « 

S. 5—Jurisdiction. 

- U. P. Land Revenue Act (1901), S. 233 ( m )__ 

Civil and Revenue Courts — Jurisdiction. 

A claim arising out of a recovery of money due under 
the Agriculturists Loans Act (1884) is cognizable by the 
Revenue and not the Civil Court. ( Tudball , /.) 
Nihal Chand V. Kanhaiya. 621.C. 644= 

19 A.L.J. 360=A.I.R. 1921 All. 80. 

S. 6—Warrant. 

- 

-- —Warrant though signed by Tahsildar is valid. 

Warrant issued under S. 5 of Act XII of 1884, (Agri¬ 
culturists’ Loans Act) can be signed by the Tahsildar 
or issued under his order, where he has the authority of 
the Collector to do so. ( Pullan , /.) JOWAD HUSSAIN 

v. Emperor. 2 Luck. 503=1 Luck.C. 159 = 

103 I.C 401 = 8 A.I.Cr. R. 321 = 28 Cr.L.J. 673- 

A.I.R. 1927 Oudh 296. 

S. 5—Wrongful attachment. 

- Property of a person attached as heir of the debt¬ 
or—The person paying the amount under protest and 
getting the property released—Right of, for recovery of 
the amount but not for damages or mesne profits — U. P. 
Land Revenue Act ( III of 1901), Ss. 183 and 233 ( m ). 

The revenue authorities, in pursuance of the provisions 
of S. 5 of the Act attached a she-buffalo in the posses¬ 
sion of D, on the ground that the latter was the heir of 
R, the original debtor, and the she-buffalo was the 
property of the deceased. D objected to the attachment 
on the ground that he was not the heir of R and that 
the she-buffalo belonged to him ; but his petition of 
objection was summarily dismissed by the Collector. 
Thereupon D paid under protest in writing duly signed 
by him the amount of the takavi demand and the fees 
for attachment, and procured the release of the she- 
buffalo. During the intervening period, i.e., between 
the date of the attachment and removal of the buffalo 
from the possession of D and the date of its release, the 
calf of the buffalo died in consequence of its separation 
from its mother. D brought a suit for a refund of the 
amount with interest and for recovery of damages 
caused by the death of the buffalo calf and for the 
price of the milk of which the plaintiff was deprived on 
account of the unlawful attachment of the she-buffalo. 

Held that D's right of suit is restricted to the re¬ 
covery of the amount paid. He is not competent to sue 
the Government for damages either for the price of 
milk or the buffalo calf. 21 All. 341, Dist. ( Lindsay, 
A.C.J., Iqbal Ahmad and Sen, //.) Daya Ram v. 
Secretary of State. 26 A.L.J. 1002= 

8 L.R. A. Rev. 274 = 1051.O. 621 = 
AJ.R. 1927 All. 672 (SJB.). 

AIR AND LIGHT.— See EASEMENTS ACT. 

AJMERE-MERWARA REGULATION (I OF 
1877). 

11. fi yr _ ■ • . ,. 

S. 23—High Court. 

;-The Chief Commissioner of Ajmere and Merwara 

is the High Court for the purposes of the Companies Act 
for places within its jurisdiction and not the Allahabad 
High Qourt. ( Afuker/i , /.) KEKRI PRESS Co., LTD. 

In re. 48 All. 709 = 24 A.L.J. 768 = 96 I. 0.758 = 

A.IR. 1926 All. 649. 
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.ajmere-merwara REGULATION, (III OF 

1877). 

Ss. 6, 9—Pre-emption. 

- Pre-emption—Right of , may arise even where 

.there is no sale deed according to Transfer of Property 
.Act. , . i ^ 

Land was sold in Ajmere, but in order to defeat a 
possible claim for pre-emption, no sale-deed was exe¬ 
cuted as required by S. 54 of Tiansfer of Property Act. 
In all other respects the sale was complete. 

Held , that a right of pre-emption arose. Held also 
where a right of pre-emption is claimed under the 
Statute law of Ajmere-Merwara, the principles laid down 
in Allahabad Ruling in 16 All. 344 should be followed. 
<Piggott and Walsh , //.) RAM SUKH r-. MRS. L. E. 
O’Neal. 44 All. 239 = 65 I.C. 103 = 

20 A.L.J. 59 = A.I.R. 1922 All. 46. 

.ALIEN. 

Faridkot Raja. 

-Raja of Faridkot is not an alien. {Fforde and 

Jai Laf J J.) MAHARAJA OF FaRIDKOT STATE V. 
ANANT Ram. 114 I.C. 62 = 10 Lah. 447 = 

A.I.R. 1929 Lah. 1 (6). 

ALIENATION. 

See (1) Custom—Punjab. 

(2) Hindu Law—alienation. 

(3) Mahomedan Law—alienation. 

ALIEN ENEMY— See C. P. CODE, S. 83. 
ALIMONY— See DIVORCE ACT, S. 36. 

ALTYASANTHANA LAW— See Malabar Law. 
ALLAHABAD HIGH COURT—Fees of Counsel. 

- —Higher scale fees are usually awarded—Fanci¬ 
ful valuation is therefore to be avoided. 

Fees on the higher scale are usually given in the High 
Court and in the absence of taxing masters they are 
graduated according to the valuation fixed by the plain¬ 
tiff. Obviously if a plaintiff is permitted to place any 
fanciful figure as the value of the suit, he subjects the 
defendant to an unfair burden as regards the costs 
which he is prima facie liable to pay his counsel and also 
subjects him to a continuing possible liability to pay the 
plaintiff an amount by way of costs far in excess of the 
real value of the case. A minor and less important 
matter is that the plaintiff may embarrass himself. 
^MearSy C.J.y and Piggotty J.) RAJA UDAIRAJ SlNGH 

v. Secretary of State for India. 

46 All. 553 = 88 I.C. 212 = 22 A.L.J. 446 = 

A.I.R. 1924 All. 652 (656). 

Jurisdiction. 

- Revision—Kumaun High Court not a subordinate 

Court. 

The High Court of Kumaun is not a Court subordi¬ 
nate to Allahabad High Court for purposes of revisional 
jurisdiction. {Piggott, /.) SADAR SlNGH KONDARI 

v. amar Singh Kondari. 711. C. 991= 

45 All. 383 = A. I. R. 1923 All. 291. 

ALLAHABAD HIGH COURT RULES. 

Ch. I, R. 1 (14)—Jurisdiction. 

- Single Judge has jurisdiction to dispose of an 

application for notice to printer and publisher of news¬ 
paper to show cause why they should not be convicted for 
contempt of Court and if such application come through 
jail authorities Judge can dispose it of in chambers. 

Under Chap. 1, R. 1 (14), sub-Cl. {b\ a single Judge 
has jurisdiction to dispose of an application praying for 
a notice .to,be issued to.,printer or publisher of a news¬ 
paper to show cause why they should not be convicted 

B. D.—VOL. 1—15 


ALLAHABAD HIGH COURT RULES—Ch. Ill, 
R. 37—Preparation of Map. 

for contempt of Court, when there is no rule expressly 
requiring it to be made by a Bench of'two or more 
Judges. Further, when such an application is s^nt 
through the Superintendent of Jail, the Judge can dispose 
of the matter in chambers without fixing any date for 
its hearing. {Su/dimau, J.) DaNge v. SHEPPARD. 

1930 A. L. J. 665= 1930 Cr. C. 702 = 

A. I. R. 1930 All. 483. 


Ch. II, R. 12—Tender. 


-- Provincial Small Cause Courts Act , S. 17— Ap¬ 
plication for setting aside ex-parte decree made on 3rd 
December , 1926 with tender of decretal amount — Amount 
actually paid into treasury on 6th December , 1926, the 
5th being holiday—Tender is valid. 

An application for setting aside a Small Cause Court 
decree was made, together with tender of the decretal 
amount, on 3rd December 1926, but the amount was 
actually paid into the treasury on the 6 th December 
.1926, 5th December 1926 being a holiday. 

Held, that the tender was a good tender in view of 
R. 12 of Chap. II of the General Rtiles of the High 
Court. ( Mukerjiy J.) RAM SARUP v. KHANDERAN 

Kohar. 102 I. C. 523 = A. I. R. 1927 All. 608 

Ch. Ill, R. 2—Procedure. 

- C P • Code, 0. 41. R. 1, O. 42, R. 1 and S. 122— 

Allahabad High Court Rules , Ch. Ill, R. 2, and amend¬ 
ed O. 42, R. 1— Memo, of Second Appeal — Copy of Trial 
Court's judgment must accompany the memo. 

Under Ch. Ill, R. 2 of the Rules made by the Allaha¬ 
bad High Court and O. 42, R. 1, as amended by the 
Allahabad High Court, a memorandum of second appeal 
must be accompanied by a copy of the judgment of the 
Court of first instance. Otherwise the Court must 
refuse to accept the memorandum under S. 122 of the 
C.P. Code. Both Ch. Ill, R. 22 of the Rules of the Alla¬ 
habad High Court and the amendment made by that 
Court in O. 42, R 1, are intra vires. The terms of the 
amended O. 42, R. 1, do not allow the construction 
that the Court can dispense with the copy of the judgment 
of the Trial Court. But when a properly constituted 
appeal is presented out of time, nothing prevents the 
application of Limitation Act, S. 5, in a proper case. 

( Walsh, Lindsay and Sulaiman , //.) BHAIRON GhU- 

lam v. Ram Autar Singh. 63 1. c. 338= 

43 All. 660 = 19 A. L. J. 598 = 
A. I. R. 1921 All: 23. 
Ch. Ill, R. 3—Procedure. 

• • 

- Even after admission to hearing of an appeal 

without certificate a matter covered by R. 2 cannot be 
argued. 

Under Chap. Ill, R. 3 a certificate about absence of 
evidence or 1 admission is necessary and though appeal is 
admitted to hearing, the matter cannot be argued. 
{Stuart , J.) ISH NARAIN V. RAMESHAR LOHAK. 

78 I. C. 164 = 22 A. L. J. 244 = 

5 L. R. A. Rev, 91=A. I. R. 1924 All. 433. 

Ch. IH, R. 6-c, para. (2)—Ultra vires. 

-— Rule is ultra vires. 

Rjile 6 -C, para. 2 being inconsistent with the provi¬ 
sions of the Letters Patent is ultra vires of the High 
Court. {Muker ji and Bennet , //.) PAHUNCHI LAL v. 

Bhup Singh. A. I. R. 1930 All. 558. 


Ch. Ill, R. 37—Preparation of map. 1 

T • * , * * •• • . 

- Amin alone can be deputed jo prepare map and if 

Court deputes person dther than amih on party's prayer , 
it must give reasons in detail. ■* ‘ •*' 

An am in is the only person \^ho m'ay be deputed by a 
civil Court to prepare a map,’ and'whehetfkr any prayer 
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ATiTiAH AP A U HIGH COURT RULES—Oh. IV, 
R. 9—Procedure. . \ . v 

is made by a party otherwise, the Court has to apply its 
mind to the question whether it is necessary to employ 
another person as commissioner or not, and if it decides 
that another person should be engaged as commissioner 
it is bound to give reasons in detail for its order. A.I-R. 
1922 Mad. 219, Rel. on. (Dalai, J.) NAND KlSHORE v. 
Ganesh Prasad. 118 I. C. 166 = 

A. I. R. 1929 All. 446. 

Ch. IV, R. 9—Procedure. 

- Decree transferred to Collector — Procedure of 

Collector cannot be quest lotted by Civil suit. 

A decree for execution was transferred to the Collec¬ 
tor under S. 68 of the C.P Code, a sale was held and the 
Collector accepted the highest bid that was made. Be¬ 
fore the sale was confirmed, it was brought to his notice 
that the bid was very much less than the property was 
worth. Thereupon he ordered a re-sale to take place but 
directed that unless there was a higher bid the former 
sale would stand. The auction-purchaser appealed to 
the Commissioner against this order but the appeal was 
dismissed. He then instituted a suit for confirmation of 
the sale and for possession. 

Held, that the Civil Court was not concerned with 
and had not got to decide whether the order of the Col¬ 
lector was a good order or a bad order, as under R* 9 
of Ch. IV of General Rules passed by the Allahabad 
High Court, the Civil Court had no power to interfere 
with Collector’s procedure in execution of the decree. 
(Knox and R)>ves, //.) CHULHI UPADHYA v. BADRI 

Upadhya. 621. C. 672 = 19 A. L. J. 232= , 

A. I. R. 1921 All. 226. 

Ch. IV, R. 9—Suit for Profits. 

- Suit for profits as legal representative of deceas¬ 
ed person—Right denied—Duty of Court • 

Where a person sues in Revenue Court to recover 
profits due to certain deceased persons on , the ground 
that he is their legal representative and his right is 
denied, the Court under S. 199 should decide the ques¬ 
tion of title as a Civil Court or refer the parties to a 
Civil Court by an order in writing. ( Banerji, /.) SYED 

Madad Ali v. Sheikh Shamsher ali. 

63 I. C. 103 = 4 U.P.L.R. (A.) 9. 

Ch. V, R. 6—Restoration. 

- Case dismissed for default—Counsel not appear¬ 
ing as full fee not paid—Case cannot be restored. 

If a litigant chooses to engage only one counsel in a 
first appeal, who has plenty of other work to look after, 
and does not choose to pay his colleague, whom also he 
had engaged at first, he takes the risk, and if subse¬ 
quently no counsel appears and the case is dismissed for 
default, the applicant has no right to have the case re¬ 
stored. (Sulaiman, Ag. C. J. and Weir, /.) HAKNAN- 
DAN LAL V. Shyam Lal. 110 I. C. 772 = 

26 A. L. J. 1393=A. I. R. 1928 All. 718. 

Ch. VT, R. 8—Procedure. 

-Where a case is once passed over, the appellant 

has no right to have it passed over a second time. 
(Sulaiman, Ag. C. J. and Weir, /.) HARNANDAN LaL 
v. Shyam Lal. 110 I. C. 772=26 A. L. J. 1393= 

A. I. R. 1928 All. 718. 
Ch. VII, R. 3—Irregularity. 

- Non-compliance with R. 3 is otily irregularity 

merely on account of which re-hearing of case cannot be 
asked for under C. P. Code, S. 151. 

Non-compliance with R. 3, Ch.VII of the Rules, which 
requires that, when a written judgment is pronounced by 
one of the Judges it has to be signed by both Judges, is 
merely an irregularity which does not affect the merits 
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ALLAHABAD HIGH COURT RULES— Oh. xyr 
R.j20— Costs. 

and S. 151, C. P. Code, cannot be invoked to ask to re¬ 
hear the case merely on account of such technical irre¬ 
gularity. (Banerji and Kendall, J/.) BaNARSI DAS v* 

Sagar Mal. 1929 A. L. J. 713 = 1161. C. 23 = 

A. I R. 1929 All. 403. 

Ch. IX, R. 26—Court. 

-Where a decree has gone against a party and 

where that party wants to satisfy an appellate Court 
that the decree should not have gone in the w r ay it has 
gone, it is the duty of that party, namely the appellant* 
to lay before the Court all the evidence on which the 
decree has been based. A. I. R. 1927 All. 62, Foil. 
(Afukcrji and Niamatullah, //.) RAMESWAR SlNGH 

v. Kanyakubja Bank of India, Ltd. 

117 I. C. 109. 

* Chap. XVI, R. 2—Applicability. 

-The R.2, Chap. XVI, High Court Rules, is appli¬ 
cable to suits and applications W’hich are tried on the 
original side by the High Court itself and not to suits 
tried by subordinate Courts. (Sulaiman a?id Banerji, 

//.) bohra Kanhaiya Lal v. Gendo. 

60 All. 238 = 26 A. L. J. 972 = 107 I. C. 34= 

A. I.R. 1928 All. 61. 

Ch. XXI, R. 1—Costs. 

- General Rules for Subordiiuite Civil Courts — 

Point regarding costs not taken in lower Court should 
not be raised in High Court — C. P. Code, S. 35. 

It is bad practice to allow an appellant who has taken 
no objection to an aw ard of costs against him in the 
lower Court to go to the High Court and argue that 
point there. (Mears, C.J. and Piggott, J.) JAINI LAL 
v. Firm Durga Prasad. 761. C. 627 = 

A. I. R. 1923 All. 334. 

- Pleader's fees—Certificate of fees. 

Letters of Administration to the estate of a minor 
were after contest granted to the Nazir of the Court,, 
who was also awarded a sum for vakil’s fees ; the Nazir 
under the order raised the money and paid the fees to- 
the pleader who filed his fees receipt. 

Held under Chap. XXI, R. 1 of the General Rules for 
Civil Courts (1911), fees can be allowed only if the 
Judge is satisfied of payment of fees before the hearing; 
it gives him no discretion to allow on taxation fees paid 
after the hearing. (Ryves and Gokul Prasad, JJ.\ 

Magan Lal v. Muhammad Tia-ud-din. 611.C. 804. 

Ch. XXI, R. 1—Hearing. 

- Rules for Subordinate Court—First day of hear - 

ing for purpose of filing certificate of payment of plea¬ 
der's fees . 

For the purpose of determining whether a certificate 
of payment of pleader’s fee has been filed in time, the 
first day of hearing is to be interpreted as the first day 
fixed for hearing after the framing of issues. (Heave, 

/.) Madho Lal v. Banarsi das. 

6 L. R. A. (Civ). 682=62 I. C. 73= 

A.1.R.1925 All. 98. 

Oh. XXI, R. 20—Costs. 

-Under Chap. 21, R. 20, the party entitled under a 

decree or an order to pay costs in a suit by another 
party shall not be entitled to any larger allowance for 
legal practitioner’s fees in the suit including all pro¬ 
ceedings in the execution of the original decree, than the 
fees provided in R. 22, by reason of the fact that the 
case has been sent back to the lower Court for trial 
de novo. (Sulaiman and Kendall , //.) BANSHI- 

dhar v . Suraj Prasad Singh. 

121 1.0. 826 (1)=A. I. R. 1930 All. 437. 
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ALLAHABAD HIGH COURT RULES, Ch. XXI, 
R. 21—Counsel’s fee. 

I 

Ch. XXI, R. 21—Counsel’s fee. 

.- —Claim withdrawn on the day fixed for contest — 

Full counsel's fee must be allowed. 

Where the claim against one of the defendants is 
withdrawn by plaintiff on a day which is fixed for con¬ 
test but the full fee has already been paid by the defen- ! 
dant to his counsel, the defendant is entitled to full 
counsel’s fee. ( Mukerji, /.) BHAJAN Lal v. KedaR- 
NATH. 48 All. 696 = 96 I. C. 754 = 

A. I. R. 1926 All. 733. j 

Ch. XXI, R. 26—Costs. 

- Taxation of costs i?i contested application far 

probate — R. 26 and not R. 22, applies. 

The rule applicable to the cases of taxation of costs 
in contested application for probate is R. 26 and not 
R. 22. {Sulaim an and Batterji, JJ.) BOHRA KANHAIYA 
lal v. Gendo. 50 All. 238=25 A. L. J. 972 = 

107 I. C. 34=A. I. R. 1928 All. 51. 

ALLAHABAD HIGH COURT. 

Company Rules, Rr. 54 to 69—Notice. 

- List framed and tictice issued under R. 54— 

Party applies on date fixed for postponement of entry of 
their name—Application rejected and name entered—No 
notice tinder R. 57 necessary to make party liable as 
contributory. 

A list of contributories was framed by liquidators 
under R. 54 and notices issued to contributories as per 
R. 54. On the date fixed, Court settled the list of contribu¬ 
tories, rejecting the application of one of the parties for 
postponement of the entry of their names in the list, | 
without objection to such entry. 

Held, that no further notice under R. 57 is necessary 
to the party to bind them as contributory. {Mukerjee 
and Young, JJ.) DEHRA DUN E. T. CO. v. OFFICIAL 

Liquidators. * 1930 A. L. J. 139= 

A. I. R. 1930 All. 357. 

ALLEGATION. 

See (1) C. P. CODE. 

(2) PLEADINGS. 

(3) PRACTICE. 

ALLOTMENT. 

see (l) Hindu Law. 

(2; Joint Family—Partition. 

ALLOWANCE TO BANKRUPT. 

See Insolvency act. 

ALLUVIAL AND DILUVIAL LANDS. 

See ALLUVION AND DILUVION. 

ALLUVION AND DILUVION. 

See also BENGAL ALLUVION AND DILUVION REGN. 

(XI of 1825) and Bengal alluvion & Dilu- 
VION ACT OF 1847. 

Accretions. 

— . Right to accretions ly alluvion arise ex jure 
naturae whertver land abuts on river — Riparian owners. 

Rights to accretions by alluvion arise, ex jure naturae 
wherever land abuts cn a river, whether the ted of the 
river be the property of the riparian owners as in the 
case of private rivers, cr the property of the Crown as 
in the case of public rivers. Case-law’ discussed. 
{Kumar aswamy Sastri and Walsh J J.) NAGANNA 
V. SATYANARAYANA. 123 I. C. 131 = 53 Mad. 202 = 

A. I. R. 1930 Mad. 181. 
-Wheie it appeared that in the re-foimed land there 
had teen a definite charge in each year according to the 
actual course cf the river after the inundation season, 
it cannot be held, that there was any accretion. 13 


ALLUVION AND DILUVION—Accretions. 

M.I.A. 467 (P.C.), Appl. {Milne, A.J.C.) THAWERDAS 

Sirumal v. Secretary of State. 

A. I. R. 1929 Sind 61 (68). 

- Sind Commissioner's circulars—Special circular 

23 —Land washed and re-formed is property of proprietor 
and 7iot of Governmetit. 

Lands washed away and afterw ards re-formed on an 
old site which can be clearly recognized remain the 
property of the original owner. 13 M. I. A. 467 (P.C.), 
Rel. on. This is the general law applicable throughout 
India including Sind. The law laid down in Special 
Circular No. 23 of the Commissioner in Sind is not 
different. {Milne A. J. C.) THAWERDAS SlRUMAL v . 

Secretary of State. A. I. R. 1929 Sind 61 (67). 

- Non-tidal river—Change of course by abnormal 

I flood—Plaintiff cannot follow new river bed. 

A non-tidal river ran between the lands of plaintiff 
and defendants. There was up to 1905, over a period 
of some 40 or 50 years, a gradual accretion to the land 
' of the plaintiff. But after 1905, further accretion was 
slow and in 1914, there was an abnormal flood which 
, caused the river substantially to alter the course. Plain¬ 
tiff claimed land up to the new’ river bed by the law of 
alluvion on an accretion to his lands. 

Held , that there was no gradual accretion and the 
plaintiff cannot claim to follow the river and take pos¬ 
session of all the intervening lands. 27 All. 655 (P.C.), 
Rel. on. 13 M.I.A. 467 (P. C.): A.I.R. 1914 P. C. 48 ; 
A.I.R. 1922 P,C. 105; Dist. {Marte/i, C.J.and Crumps 
j.) Shushilendra Tirthaswami v. Secretary 
of State. 29 Bom. L. R. 1405= 1051. C. 715 = 

A. I. R. 1927 Bom. 616. 

- Land fortned iti a river which is identifiable 

remains the property of the origitial owner. 

Where land which is formed in a river is identifiable 
and has been identified, it remains the property of the 
original owner and cannot be claimed by a neighbour as 
land formed by accretion 27 Cal. 768 (P.C.) and A.I.R. 
1927 P.C. 89, Foil. {Stuart, C. J. and Raza , /.) RAJ 
KUNWARI UMAPARSHAD. 1051. C. 148 = 

A. I. R. 1927 Oudh 559. 

- Land retainmg identity—Question of gradual or 

sudden change is immaterial. 

If the lands in suit still retain their identity as lands 
formerly appertaining to the village, the trial of the 
question as to whether the lands have changed their 
position by reason of gradual accession or by a sudden 
change in the course of the river becomes immaterial ; 
A.I.R. 1927 P.C. 89, Appl. {Wazir Llasan and Misra , 
//.) Sher Bahadur Singh v. Tafazul Husain. 
1 L. 0. 315 = 104 I. C. 426 = A.I.R. 1927 Oudh 363. 

- Proprietors are not entitled to claim the land 

which remained long under water and appeared again 
in another village and was taken by the proprietors of 
the other village as theirs for 30 years. 

The lands of a village remained submerged long and 
again re-appeared as an accretion to the lands of a vil¬ 
lage cf the eppesite side of the river, and since their 
re-appearance they had been measured as a part of the 
village during the last settlement and possessed by the 
owners of that village and this exercise of the proprie¬ 
tary title by the owner of the village over the land in 
suit was continued at least for thirty years before the 
river again began to change its course and threw’ out the 
land in suit cn the site of the village. 

Held, that the proprietors of the village lose every 
semblance cf title to it and the fact that it belonged to 
them oO years ago was of no ccnsequence on the ques¬ 
tion of their subsisting title. A. I.,R. 1927 P. C. 89 and 
A.,I* R 1927 Oudh, 363, Ref. {Wazir Hasan , y.) 
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ALLUVION AND DILTJVION—Accretions. 

Bhvgwan Baksh Singhs. Bejaipal Singh. 

4 O. W. N. 1008 = 1061. C. 86 = 
A. I. R. 1927 Oudh 619. 

-The parent estate adjoining a river cannot be said 

to have included the increment because its boundaries 
extended in the river ad medium filum. 48 I. A. 565, 
Ref. to and Foil. (Lord Share.) SECRETARY OF STATE 
v. ROY JOTINDRA CHOWDHRY. 

511. A. 241 = 1924 M. W. N. 688 = 35 M.L.T. 146 = 
51 Cal. 802 = 29 0. W.N. 1 = 80 1. C. 1023 = 
A. I. R. 1924 P. C. 175 =47 M. L. J. 48. 

- Separate suit for rent of tlu accreted land is 

maintainable. 

Where the accreted lands were formed subsequent to 
the creation of the parent howla tenure and they were 
not only constituted a separate estate between the 
Government and the proprietor, but the deara lands 
were separated and formed into new tenancies recorded 
in the settlement khewats , and the plaintiff had pre¬ 
viously sued for and obtained a decree for rent in 
respect of the parent howla tenures separately and the 
parties therefore had treated the accreted lands as 
separate tenures. 

Held , that a separate suit for rent for the accreted 
lands is maintainable. ( Chatterjee and Cuming , //.) 

Kali Ranjan Chowdhury v. Rajesvvar Roy 
CbOWDHURY. 83 I. C. 602 = 51 Cal. 396 = 

A. I. R. 1924 Cal. 649. 

- Riparian owners—Rights of. 

The bed of a public navigable river is the property of 
the Government though the banks may be the subject 
<3f private ownership. If there be slow accretion to the 
land on either side, due for instance to the gradual ac¬ 
cumulation of silt, this forms part of the estate of the 
riparian owner to whose bank the accretion has been 
made. (Regulation XI of 1825). If private property 
be submerged and subsequently again left bare by the 
water, it belongs to the original owner. (Lord Philli- 
more!) NARESH NARAYAN ROY v. SECRETARY OF 

State for India. 50 I. A. 121 = 50 Cal. 446 = 

1923 M. W. N. 511 = 32 M. L. T. 162 = 
A.LR. 1923 P. C. 1=45 M. L. J. 444 (P. C.). 

- Accretions must be “ gradual”—Word “ gradual ” 

only lays down a test relative to the conditions to which 
it is applied. 

Assuming that the law of accretions to lands in tidal 
and navigable rivers applicable to Madras Presidency is 
the same as the English Common law, and that accre¬ 
tions must be gradual, slow and imperceptible still the 
words “slow” and imperceptible are only qualifications of 
the word “gradual” and this word with its qualifications 
only defines a test relative to the conditions to which it 
is applied. In other words the actual rate of progress 
necessary to satisfy the rule when used in connection 
with English rivers is not necessarily the same when 
applied to India. 42 Cal. 489 ; Foil. {Lord Carson.) 
Secretary of State v. Raja of Vizianagaram. 

45 Mad. 207=49 I. A. 67 = 67 I. C. 1 = 
16M.L. W. 389 = 35 C.L J. 463 = 20 A. L. J. 438 = 
26 C. W. N. 348 = 30 M. L. T. (P. C.) 112 = 
1922 M. W. N. 381= A. I. R. 1922 P. C. 105 = 

42 M. L. J. 689. 

- - Re-formation in situ —Question of slowness of 

accretion does not arise. 

If the lands are re-formation in situ , the question, 
whether the accretion was slow and imperceptible or not 
does not arise. (Chatterjee ana Pearson , JJ.) NAZIR 

Ahmed Choudhury v. Secretary of State. 

691. C. 74=26 C. W. N. 913 = 35 C. L. J. 680 = 

* • ' A. I. R. 1922 Cal. 337. 


ALLUVION AND DILU V ION—Right to emerged 

land. >J . 

- ’ Dhardhura. J /. * . d > 

- Dhardhura custom is not opposed to equity — Occa¬ 
sional hardship on one side or the other is no ground 
for its abrogation. 

The custom of dhardhura is not opposed to equity and 
applies not only to cases of shifting of the main 
channel of a stream from one side to the other in a 
much wider sandy bed, but also to more violent changes 
of the course of a stream. All customs of this nature 
involve occasional hardship for one side or the other, 
but that is no reason for the abrogation of the custom 
by a Court. (Dalai and Pullan , //.) GULAB RAI v . 

Girwar Singh. 49 All. 195=25 A.L.J. 213 = 

99 I.C. 557 = A. I. R. 1927 AU. 221. 

- Custom — Dhardhura — Meaning. 

The meaning of the custom of dhardhura is that the 
deep stream is to be regarded as the boundary between 
two villages. (Dalai and Pullan , JJ.) GULAB RAI v . 

Girwar Singh. 99 I.C. 567=, 

25 A. L. J. 213 = 49 All. 195 = A.I. R. 1927 AU. 221. 

Ownership. 

- One river flowing into another and washing ad¬ 
joining land—Accreted land still goes with ownership 
of bank. 

There is in Pergana Farkia a general usage whereby 
in lands re-formed by a gradual accretion on one bank 
of the Gandak and cut away from the other bank by 
diluvion the ownership of the land so accreted goes with 
the ownership of the bank and it makes no difference 
even where the overflow of the Gandak was brought 
about by the Ganges flowing into the Gandak. (Lord 
Carson.) RAJENDRA NARAIN v. GANGANAND SlNGH. 

89 I.C. 737 = 22 M. L. W. 645 = 4 Pat. 788= 
30 C.W.N. 169 = 3 P.L.R. 309 = 1926 M.W.N. 69 = 

7 P. L. T. 19 = 52 I. A. 279 = 1925 M. W. N. 549 = 
A. I. R. 1925 P. C. 213 = 60 M. L. J. 194. 

Presumption. 

-In a suit for possession of land which was record¬ 
ed against the name of plaintiff and is shown to have 
been under water and likely to have continued under 
water till within 12 years of the suit, it may be presu¬ 
med that it did so continue and that the plaintiff’s posses¬ 
sion continued also, until the contrary is shown. 9 Cal. 
744 (F.B.). A.I.R. 1921 Pat. 237 (F. B.) and A. I. R. 
1921 Pat. 234, Foil. (Ross and Chatterji , //.) PARBHU 
Pande v. Rameshwar Das. 1171. 0.202= 

10 P. L. T. 122. 

- Lands diluviated—Abatement of rent will not 

cause forfeiture. ( 

Abatement of revenue on account of the lands being 
diluviated by the action of a river will not cause forfei¬ 
ture of the lands* However, the question depends upon 
the intention of the parties. If the circumstances indi¬ 
cate that in taking abatement of the revenue there was 
an intention to abandon the land, then after re-appear- 
| ance the person who took the abatement cannot claim 
the lands as he had already lost all rights thereto. 
(41 Cal. 683 ; 41 I. A. 32 ; 18 All. 290, Foil.; 14 W. R. 
(P.C.) 11 ; 13 M. I* A. 467, Dist.) (Jwala Prasad and 
Ross , JJ.) RAMANANDHAN SAHAY V . JA1GOVIND 
PANDEY. 76 1. C. 966 = 2 Pat. 839 = 

A. I. R. 1924 Pat. 213 (223). 

Right to emerged land. 

- Every zamindar has a right according to his 

share. 

Where a land has been added to a village by the 
river changing its course, every zamindar has a right to 
the alluvial land according to his interest in the village. 
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ALLUVION AND DILUVION—Right to emerged 

land. , . 

( Stuart , C.J. and Raza, J.) SHIV Ram LaL v. GanGa- 
SHANKER. Ill 1. C. 370 = 12 R. D. 51 = 

A. I. R. 1929 Oudh 15. 

- Land settled with defendants for long time — 

Plaintiffs only mortgagees and never in possession—No 
gradual accretion—Plaintiffs held to have no right to 
accretion — Sp. Ret. Act , *9. 42— No law or equity in 
Plaintiff's favour—Declaration will not be granted — 
Limitation Act , Art. 120. 

This land in suit had emerged cut of the river Ganges 
which lay to the north of the village of Dhanapur of 
which the defendants were the owners. To the west of 
that parent village was a village which had apparently 
been formed since 1836 and is called Arazi Dayara 
Dhanapur. The plaintiffs sued for a declaration that 
they were the owners of the village Arazi Dayara Dhana¬ 
pur ; that the land in suit had accreted to that village 
and therefore formed an accession to the village, it was 
found that the plaintiffs were only mortgagees of the 
village, that in spite of objections by the olaintiffs the 
village had been settled only with the owners of the 
parent village, namely, the defendants, by the Revenue 
authorities, and that the plaintiffs were never in posses¬ 
sion of the lands at any time. 

Held , that there was no law under which the land 
could be regarded as an accession to the village Arazi 
Dayara unless it was a gradual accretion to the land 
within the meaning of Reg. XI of 1825 which was not 
the case here, and that the plaintiffs had not established 
their rights to the property. 

Held , further, that the suit having been brought more 
than six years after the cause of action for the declara¬ 
tion arose was barred by time. 

Held also that even if it was not barred by time, the 
Court will be very reluctant to grant the declaration in 
the circumstances of this ca.se. (Banerji and Gokul 
Prasad , //.) BlJAl SHANKER SELKER v . RAM 

Charitra Singh. 75 I. 0. 35= 21 A. L. J. 409 = 

45 All. 461 = 4 L. R. A. (Civ.) 206 = 

A. I. R. 1923 All. 500. 

Submergence. 

- Submerged land. 

An owner of land does not discontinue his possession 
of it w hilst it is diluviated but the land remains the pro¬ 
perty of the rightful owner during submergence. A.I.R. 
1917 P. C.,18, Foil. (Ad ami and Chatterji, JJ.) A LI 
Muddin v. Salim. 1171. C. 318 = 10 P. L. T. 207. 

Part of mouza including defendant's howlas sub¬ 
merged under water— After re-formation zamindar of 
mouza claiming possession—Defendant not able to prove 
that re-formed lands were in his howlas—Zemindar is 
entitled to succeed—-Landlord and tenant. 

The plaintiff and hte predecessors-in-title were at all 
material times entitled to a zamindary which included a. 
certain mouza in which there were four howlas, of which 
three belonged to the defendants. For many years the 
northern part of mouza (including the defendant’showlas) 
had been submerged., Later the lands in dispute, which 
were admittedly w r ithin the mouza, were le-formed. 
Upon their re-formation these lands were taken posses¬ 
sion of by the defendants. The plaintiff claimed them 
and filed a suit for recovery of possession. The defen¬ 
dants failed to prove that the re-formed lands Were with¬ 
in their own howlas. 

Held that upon such a state of facts the plaintiffs 
must succeed. {Lord Tomlin.') GNANENDRA KUMAR 

v. Prafulla Nath Thakur, 120 I. C. 51 = 

33 c. W. N. 984= 1929 M. W; N. 616 = 

50 C. L. J. 509 = 30 M. L. W. 1024= 
A. I. R. 1929 P. C. 200 = 57 M.t.J. 776. 


ALLUVION AND DILUVION—.Submergence. 

*- Mere submergence of ryoti land does not indicate 

relinquishment but right to retain continues only if rent 
is paid. 

Mere submergence of land held under lyotwari tenure 
does not indicate a relinquishment by the holder. If he 
wishes to retain his right to the submerged lands on the 
off-chance of their being re-formed in situ at some future 
date he must continue to pay year by >ear the assess¬ 
ment or rent which is due to Government. ( Lord Salve - 
sen.) PUSHAVATI ALAKH NARAYAN GaJPATI v. 

Secretary of State. 49 Mad. 249 = 531. A. 64 = 
43 c. L. J. 378 = 94 I. C. 501= 28 Bom. L. R. 865 = 

24 M. L. W. 9 = 1926 M. W. N. 585 = 

A. I. R. 1926 P. C. 18 = 50 M. L. J. 391. 

■■ Bhagdari lauds submerged—Remission of rent 
granted for submerged lands—Existing lands converted 
into raiyatwari lands—Submerged lands re-formed — 
Original holders are not entitled to them . 

The general rule is that if private property be sub- 
| merged and subsequently again left bare by the water it 
( belongs to the original owner. This rule, however, is 
subject to modification and property absorbed by a sea 
or a river is not under all circumstances and after any 
lapse of time, to be recovered by the old owner. It 
may well be that it may have been so completely aban¬ 
doned as to merge again, like any other deielict-land, 
into the public demain as part cf the sea or river of the 
State. ( Maclccd , C. J. and Coyajee , J.) SURAJLAL v. 

Secretary of state. 28 Bern. L. R. 641 = 

95 I. C. 950 = A. I. R. 1926 Bom. 467. 

— Submerged laud is supposed to be in possession 
of the original owner. 

If private property be submerged and subsequently 
again left bare by the w ater, it belongs to the original 
owner. Possession of the land during the period of its 
submersion is presumed to continue with the original 
owner, although he may not have enjoyed the actual 
usufruct or other benefits accruing frem the land had it 
not been immersed in w'ater. {Kinkhedc, A. J. C.) 

Liladhar v. Khetsingh. 

83 I. C. 8 = A. I. R. 1925 Nag. 164 (2). 

- Adverse possession—Land being submerged hi 

rainy season every year—No title can be prescribed for. 

Where the lands are submerged every year during 
the rainy season, acquisition of title by adverse posses¬ 
sion is impossible. Land after submersion becomes 
derelict, and so long as it remains submerged, no 
title can be made against the true owner. No 
rational distinction could be draw r n between sub¬ 
mergence for a few years and submergence for a few 
months and the principle is applicable where the re-flood- 
ding is seasonal and occurs for several months in each 
year. When the land is re-submerged, the possession 
of the adverse-holder ceases and the possession of the 
true owner constructively revives, so that while the land 
remains submerged, whether for a year or a month, no 
possession can be deemed to continue in the wrong-doer 
so as to be available towards the ultimate acquisition of 
title against the true owner- It is necessary to look 
at the position in which the true owner stands to¬ 
wards the land as well as to the acts done by the 
alleged dispossessor. Ev£n if the acts could be 
treated as acts of adverse possession, when there is no 
evidence to show that the spots where the acts weie 
exercised were identical from year to year and as the land 
was periodically submerged* attempt at identification 
w’ould be fruitless the plea of adverse possession must 
fail. The doctrine of constructive possession cannot be. 
applied in favour of a wrong-doer, whose possession 
must be confined to actual possession, that is to say, if 
he relies on adverse possession, he can succeed, only as 
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ALTERATION. 

regards the portion of the land in suit of which he 
proves actual possession for the statutory period. 
(Mookcrjee and Panton , //.) MAHARAJA OF COOCH- 
BEHAR v . raja MOHENDRA. 66 I. C. 923 = 

34 0. L. J. 466= A. I. R. 1921 Cal. 277. 


ALTERATION. 

See (1) Deed. 

(2) Negotiable Instruments Act, S. 87. 

-of Document, etc. See Penal Code. 

-of Judgment. See Cr. P. Code, S. 369. 

-of Law. 

See(l) Special Powers. 

(2) Stare Decisis. 

(3) Statement of Objects and Reasons.- 

(4) Statutory power. 

(5) Surplusage. 

(6) Technicality. 

-of Sentence. See Cr. P. Code, S. 367. 

ALTERNATIVE CHARGES. 

- See CR. P. Code, SS. 235 AND 236. 


-Claims. 

Seed) C. P. CODE, O. 6, PRACTICE. 
(2) PLEADINGS. 

-Pleadings. 

See (1) C. P. CODE, O. 6. 

(2) PLEADINGS. 

(3J PRACTICE. 

-Pleas. 

Seed) C. P. Code, O 6 . 

(2) PLEADINGS. 

(3) PRACTICE. 



3IGUITY. 


Seed) Deed—Construction of, 

(2) Evidence Act, S. 93. 

(3) interpretation of Statutes. 

AMBIGUOUS DOCUMENTS. 

- See AMBIGUITY. 


AMENDMENT. 

Seed) C. P. CODE, S. 151 AND O. 6, RR. 17 

AND 18. 

(2) Decree 

ANNUITY. 

-of Decree. See C. P. Code, Ss. 151, 152 and 

153. 

-of Order. 

See C. P. Code, S. 152. 

-of Plaint. See C. P. Code, O. 6, R. 17. 

-of Pleadings. 

See (1) C. P. Code, O. 6, R. 17. 

(2) Limitation act, S. 13. 

(31 Practice. 

ANCESTRAL PROPERTY. 

See (l) Custom—Punjab. 

(2) Hindu Law. 

ANCIENTDOCUMENT. 

See Evidence act, S. 90. 

ANCIENT LIGHTS. 

See (l) Easements. 

(2) Easements act. 

ANIMALS. 

Wild Animals. 

- Property in wild animal killed is not in killer 

but in the proprietor of the land where the animal is 
killed—Owner and other assistants can rescue it from 
the killer. 


i ‘i M uuu <jwa iioj vuaaA 

If a person" killed a wild animal or wild bird on the 
property of another person, such dead creature does not 
belong to the killer but to the proprietor and such pro¬ 
prietor either himself or by his duly authorized agent 
can lawfully demand and if refused seize such dead 
creature from the possession of the killer : and such 
persons as help him to exercise his right are doing no 
wrong : but as against any person other than the pro¬ 
prietor of the estate or his duly authorised agent or 
those lawfully helping the proprietor or his agent, the 
killer has a right to retain possession of the dead crea¬ 
ture which he has thus killed. ( Adami and Bucknill , 

//.) King-Emperor v. artu Rautra. 

3 Pat. 649 = 811.C. 82 = 26 Cr. L. J. 694= 

A.I.R. 1924 Pat. 664. 

E lephants—Tame elephatit escaping—Recaptured 
by another—Tame at time of recapture — Ownership of 
former master is not lost. 

By the common law of England which is applicable 
in India on this subject a person can have only a quali¬ 
fied property in a wild animal, and if such animal 
escapes to its former liberty, such qualified property in 
it is lost. Elephants are animals which, though by nature 
wild, are peculiarly amenable to training and quickly 
become tame. If any such tame and trained animal 
should go off with a wild herd of other elephants and 
remain at liberty so long that when recaptured, it had 
to be dealt with and trained as if it were a wild animal, 
which had never before been tamed and trained, it 
would be correct to say that it had reverted to its natu¬ 
ral state and was in fact a wild animal. In such case, 
the former owner would have lost all property to it. But 
if on recapture it was found to be tame and could be 
put to work again almost at once, it would be incorrect 
to say that it was a wild animal. 35 Cal. 413, Foil. 

( Higginbotham , /.) MAUNG YOUNG SHWE v . MAUNG 

Sin. 11L. B. R. 71 = 641. 0. 831 = 

A. I. R. 1921 L. B. 1. 

ANIMUS POSSIDENDI. 

See (1) adverse Possession. 

(2) Limitation Act, Arts. 142 and 144. 

ANNUITY. 

See (1) C. P. CODE, S. 60. 

(2) Hindu Law—Maintenance. 

(3) T.p. act, Ss. 6 and 100. 

ANOMALOUS MORTGAGE— See T.P. ACT, SS. 58, 

98, ETC. 

ANTECEDENT DEBT. 

See (1) Custom—Punjab. 

(2) Hindu Law— (a) alienation, (b) Debt, 
(c) Joint Family. 

ANTE NUPTIAL AGREEMENT. 

See CONTRACT ACT, SS. 23 AND 25. 

ANTICIPATION—Restraint on, 

See Husband and Wife. 

ANTICIPATORY ATTACHMENT. 

See ATTACHMENT. 

APOSTASY. 

See (i) Caste Disabilities Removal Act. 

(2) Hindu Law—( a) Marriage, (b) Succes¬ 
sion. 

(3) Mahomedan Law. 

APPEAL. 

See also C. P. CODE, Ss. 2, 96 AND 105, O. 41 AND 
O. 43, R. 1. 

Abatement—See C. P. Code, O. 22. 
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APPEAL. 

Additional Evidence— See C. P. Code, O. 41, 
R. 27. 

Against Award— See C. P. Code, S. 104 and 
Sch. II, Para. 16. 

Against dead person—.?# C. P. Code, O. 22, 

R. 6. 

Against preliminary decree— A# c. P. Code, 

S. 97. 

Amendment—.?# also C.P. Code, O. 6, R. 17. 

Appellate. 

Competency. 

•Conversion to Revision. 

See (1) C. P. Code, S. 115. 

» (2) PRACTICE. 

Criminal. 

Evidence. 

Porum. 

Judgment. 

.New Case. 

-New Plea. 

Order as to costs. 

Practice. 

Preliminary and final decree—.?# C. P. Code, 
S. 97. 

Privy Council, appeal to — See C. P. Code, S. 110. 

Question of Fact — See also C. P. Code, S. 100. 

Right of. 

Amendment. 

- •Fresh ground raised with Court's permissicm — 

jplea as to its being barred by limitation can be raised 
.at any time before decision. 

A plea of limitation as to the additional ground of 
appeal can be raised at any moment prior to the decision 
<of the appeal even though the fresh ground of appeal 
was added with the permission of the Court. ( Mears , 
C. J. and Dalai , /.) MlTHU LAL v . DEOJIT. 

49 All. 809 = 102 I.C. 1 = 25 A. L. J. 591 = 

A. I. R. 1927 All. 589. 

- Decree—Amended decree starts ne7u limitation 

.only with respect to parties affected by the amendment. 

Where the amendment of the decree or the alteration 
made in it did not affect the appealing defendant and 
'f he defendant was not made a party in the review pro¬ 
ceeding, held , time began to run against defendant 
from the date of the original unamended decree. If a 
party who is not affected by subsequent proceedings 
wants to appeal against the decree the period must be 
computed from the date when the judgment is pronounc¬ 
ed or the decree signed. 28 All. 240 ; 34 All. 282 ; 
-44 Cal. 1011, Dist. ( Suhrawardy , /.) SaTYA RaNJaN 
Nag v. Kshitish Chandra Pal. 781. C. 525 = 

A. I. R. 1924 Cal. 898. 

Appellate Courts. 

% 

*- Appellate Court should not lightly disturb trial 

'Court's verdict on facts. 

On appeal, the whole case, including the facts, are 
within the jurisdiction of the Appeal Court. But. gene¬ 
rally speaking, it is undesirable to interfere with the 
findings of fact of the trial Judge w’ho sees and hears 
the witnesses and has an opportunity of noting their 
demeanour especially in cases where the issue is simple 
and depends on the credit which attaches to one or other 
of the conflicting witnesses. Nor should his pronounce¬ 
ment with respect to their credibility be put aside on 
mere calculations of probabilities by the Court of appeal. 
This does not mean that appellate Courts have no discre¬ 
tion in consideration of the evidence. It only means that 
-where the issue is simple and straightforw ard and the 
only question is which set of witnesses is to be believed, 
Ive verdict of a Judge trying the case should not be 


APPEAL—Competency—Grounds. 

lightly disregarded. {Kincaid , J.C. and Aston , A . J . C.) 
JOSSOMAL VALIRAM v. CHELLARAM BHOJRAJ. 

78 I. C. 534 = 18 S. L. R. 55 = 
A. I. R. 1925 Sind 35. 
Competency. 

- Conditional order. 

An order which is either conditional or provisional 
and does not result in a final decree is not appealable. 
(Walsh and Ryz'es , //.) KaNHAIYA v. KANHAIYA LaL. 

46 All. 372=791. C. 363 = 22 A. L. J. 345 = 
5 L. R. A. (Civ.) 238 = A. I. R. 1924 All. 376. 

Competency—Extent. 

- Suit for mesne profits against co-trespassers — 

Decree passed against all—Decree in its entirety only can 
be challenged in appeal. 

In an action for mesne profits against the trespas¬ 
sers, while it is open to the plaintiff to proceed against 
one or some or all of several co-trespassers at his own 
choice, once a decree has been obtained, it is the decree 
in its entirety that may be challenged on appeal and 
not otherwise ; for so long as the decree against some 
remains a final and operative decree and not subject to 
an appeal, even though it is not satisfied but is capable 
of execution, the plaintiff cannot proceed with the suit 
further and take an appeal as against the others. (Case- 
law discussed). {Makerji and Mallick, J /.) KAMALA 

Prosad Sukul v. Chandra Nath. 55 Cal. 666= 

106 I. C. 300 = 48 C. L. J. 350 = 

A. I. R. 1928 Cal. 180. 
- Appeal from refusal to set aside ex parte prelimi¬ 
nary decree cannot be filed after final decree. 

. Where after the passing of the final decree in a suit, 
an appeal was preferred against the orders by which 
the lower Court dismissed (l)the appellant’s application 
under O. 9, R. 13 to set aside the ex parte preliminary 
decree and later on (2) his application under O. 9, R. 9 
for restoration of his application under O. 9, R. 13, 
held , that the appeal was incompetent. {Suhraivardy 
and Duval , //.) JOGENDRA NARAYAN DaS V. SAT¬ 
YENDRA Chandra Ghose. 29 C. W. N. 640= 

90 I. C. 380=A. I. R. 1925 Cal. 790. 

Competency—Grounds. 

- Appeal from preliminary order in execution — 

Execution subsequently dismissed—Appeal is still main¬ 
tainable—Execution will proceed as per appellte judg¬ 
ment— C. P. Code, S. 97. 

After the order limiting right of mesne profits and 
subsequent to the appeal of the decree-holder, the Judge 
proceeding with the execution required the decree-holder 
to put in the Commissioner’s fees for making enquiry 
according to the terms of his order. The decree-holder 
failed to put in the money and, therefore, the execution 
case was dismissed. 

Held , that the mere fact that the Judge dismissed the 
application for execution subsequently would not debar 
the decree-holder from maintaining his appeal. If the 
appeal succeeds, the whole of the judgment of the lower 
Court goes and the execution will be proceeded with in 
accordance with the judgment of Court of appeal. {B. B. 
Ghose and Bose, J J.) KHATEMANNESSA BlBI v. UPEN- 

dra CHANDRA. 115 I.C. 591=A.I.R. 1928 Cal. 804. 

- :—Leaver appellate Court having no jurisdiction — 

Whether second appeal lies. 

Where no appeal lay to the lower appellate Court but 
it entertained and decided it, 

Held , Per {Mukerji /.), possibly, if no appeal lay to 
the lower appellate Court, an appeal lies from its deci¬ 
sion to the High Court. {Makerji and Roy , J J.) MAHA- 

raj Bahadur Singh v. Karani Mai. 

45 C. L. J. 566=104 I. C. 199 = 32 C. W. N. 57 = 

A. I. R. 1927 Cal. 633. 
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_ \ppEAL—Competency—Grounds. 

- Decree on review supersedes original degree for 

purposes of appeal . 

Where a decree has been supported by a decree j 
passed in review, the original decree remains no longer 
in existence and cannot be appealed against. (Cuming 
and B. B. Ghose, //.) SAILAJA NATH GUHA ROY v. 

charu Bala Dassi. 30 C. W. N, 738 = 

96 I. C. 384= A. I. E. 1926 Cal. 943. 

- Order passed without jurisdiction—Appeal lies if 

the order , when passed with jurisdiction , is appealable. 

Where jurisdiction is usurped by a Court in passing 
an order against which an appeal would lie if it had 
been passed with jurisdiction, an appeal against the 
order could not be defeated on the ground that the 
order was made without jurisdiction. • 13 All. 575 ; 
12 A. L. J. 1113; and 24 C. L. J.* 235; Rel. on. 

(i Sulaiman and Daniels , //.) BlLAS SlNGH v. 

Emperor. 47 All. 934 = 89 I. C. 630 = 

23 A. L. J. 845 = A. I. R. 1925 All. 737. 

- Decision open to appeal—Refusal to pass decision 

is also appealable. 

If a decision by a Court is open to appeal, presumably 
its refusal to pass a decision is also appealable. 
(Suhrawardy and Duval , //.) NAYAN TARA DASSI 

v. Sambhu Nath Midhya. 52 Cal. 662 = 

89 I. C. 761 = A. I. R. 1925 Cal. 932. 

- Appellate Court should decide at the hearing 

whether appellant is really affected by the order appealed 
from. 

When a party to a suit feels himself aggrieved by a 
decree or an order from which he has a right of appeal 
the question as to whether the decree or order appealed 
from is to be revised at his instance, he not being 
materially affected by it, is one for the appellate Court 
to decide at the hearing of the appeal. (.Suhrawardy 
and Chotzncr , //.) BaHADURMULL RAMPUR1A v. 
Tricumdas CALLIANJI. 78 I. C. 881 = 

A. I.R. 1925 Cal. 661. 

- Offer by one party to be bound by the decision of 

the trial Court—Offer not accepted by opposite party _ 

Former can appeal against the decision. 

Where the defendants in a suit offered to be bound by 
the decision of the trial Court arrived at on inspection of 
the locality but the plaintiffs did not, an appeal by 
defendants against the decision of the trial Court is 
competent. The case is different where there is an 
agreement of both the parties agreeing to be bound by 
the decision of the trial Court. (43 All. 266, Dist.). 
(Gokul Prasad , /.) GHULAM HUSSAIN v. GaNESH 
LAL. 75 x. o. 619 = 

A. I. R. 1923 All. 373. 

- Parties requesting the Court to have a local 

inspection and agreeing to abide by its decision after 
such inspection—Right of appeal is not lost. 

A suit came before the District Munsif as to whether 
the defendants had unlawfully diverted some water from 
the land of the plaintiff and so injured his land. Certain 
plans and documents were put before him and then the 
plaintiff and some of the defendants agreed in writing 
and the pleader, acting for the other defendants, agreed 
to what appeared in writing 'that the learned Munsif 
should himself go and inspect the land. The agreement 
ran as follows :~“We agree to the matter being decided 
according to the opinion which the Court might entertain 
on the aforesaid local inspection without going into any 
further evidence.” The plaintiff endorsed on that 
affidavit an agreement to abide by any decision which 
the Court may arrive at, after making a local inspection 
of the land and perusing certain plans and other records. 
The learned Munsif agreed to act on that agreement and 
•inspected the place. ‘The case was again before the 


APPEAL—Competency-Joint order. •, V / 

Court when some documents yere put in according to- 
the plaintiff’s statement and the judgment was given and 
a decree passed in the ordinary form of a decree. In 
due course there was an appeal to the Subordinate Judge; 
who held that no appeal lay to him by reason of the= 
agreement referred to above. Held , that the Court did 
not act as arbitrator nor the agreement before the Court 
in that case amounted to an agreement that the Court 
should act extra cursum curiae. The right of appeal of 
the parties is not therefore barred. ( Schwabe, C. J 
and Wallace , J.) SANKARANARAYANA PlLLAI V .. 

Ramaswami Pillai. 72 I. C. 149 = 

17 M. L. W. 303= 
1923 M. W. N. 164 = 47 Mad. 39 = 
A. I. R. 1923 Mad. 444 = 44 M. L. J. 268. 

- Rent suit—Defendant denying plaintifTs title to' 

laud—Contention overruled but suit dismissed as plain¬ 
tiff did not prove relationship of landlord and tenant — 
Plaintiff can appeal. 

A suit for rent was contested on the ground that the- 
plaintiff had no title to the land. The Court decided in 
I favour of the plaintiff on the question of title but dis- 
j missed the suit as he had not established the relationship- 
j of landlord and tenant. ’ 

Held , that if there was a right of appeal on behalf of 
the defendant there was also a right of appeal on behalf 
of the plaintiff, and that the plaintiff was entitled to* 
appeal. 1 C. W. N. 687, Foil. ( Shamsul Huda , /.} 
DINABANDHU V. JAGABANDHU. 33 C.L. J. 384 = 

63 I. C. 520= A. I. R. 1921 Cal. 380. 

- Person cannot appeal against decree in his favour 

with a view to attach the grounds of the decree. 

A party cannot appeal against a decree in his favour^ 
solely with a view to attack the propriety of the grounds 
assigned in the judgment in support of that decree. 
(Mookcrjce and Panton , //.) BOMKESH SETH v BHUT 
Nath. 34 C. L. J. 489 = 64 I. C. 689 = 

A. I. R. 1921 Cal. 217. 

- Order appealed against being in appellant's favour 

and being already set aside on review—Appeal fails. 

Where an appeal was filed against an order which 
was in appellant’s favour and not against him and which 
had already been set aside on review, fields the appeal 
must fail. (. Martinean , /.) UTTAMCHAND v. GANESHA 

Mal. 3 Lah. L. J. 572=A. I. R. 1921 Lah. 396- 

Competency—Interlocutory Order. 

- Finding as to the status of agriculturist is not 

appealable . * 1 ' 1 • ■ 

There can be no appeal against the finding that a party 
is not an agriculturist. 45 Bom. 627 and A. I. R. 1924 
Bom. 33, Expl. ( Macleod , C . J. and Coyajcc, J.)- 
Rupchand v. Bhogilal. 28 Bom. L. R. 307= 

94 I. 0.72 = A. I. R. 1926 Bom. 237- 

- Right of appeal from interlocutory orders is 

merged in the right of appeal from the decree . 

The right of appeal from interlocutory orders ceases 
after disposal of the suits. The rule applies even to cases 
where there are preliminary and final decrees, and even 
where the decree is not formally drawn up. ( AJookerjer 
and Suhrawardy , //.) NANIBALA DASI v. ICHHA- 
MOYEE DaSI. 40 0. L. J. 291 = 841. C. 674= 

A. I. R. 1926 Cal. 218. 

• Competency—Joint order. 

—— C. P. Code, S . 11— Two separate cases disposed" 
of by one order—Separate appeals are necessary . 

Where an order dealt with two separate cases, two 
appeals are necessary, although in the Trial Court, 
Counsel received one fee for the two cases which he there 
fore considered to have been consolidated. But in a 
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APPEAL—Competency—Order within S. 2. 

proper case, the appellant may be permitted to rectify 
the error by putting in a properly stamped appeal, j 
{Scott-Smith and Wilber force, J J.) DEVI DlTTA MaL 1 

v. Official Liquidator, Amritsar Bank, Ltd. 

IN LIQUIDATION. 53 P. L. R. 1921 = 

A. I. R. 1921 Lah. 346. 

». • i 

Competency—Order within S. 2. 

- C. P. Code, 0. 43, R. 1 (u) and S. 96— Remand 

under inherent powers—Order is appealable as a decree . ; 

Where a case is remanded for re-trial, not under O. 41, 
R. 23, but under inherent powers of Court, an appeal 
lies from the remand order not under O. 43, R. 1 (//) 
but under S. 96 read with S. 100, as an appeal from a 
decree. 44 C. 929, Ref. ( Mookerjec and Chotzner, //.) 
Bhairab Chandra Dutt v. Kali Kumar Dutt. 
37C.L.J. 491 = 711.0.453=741. C. 1038 = 

A. I. R. 1923 Cal. 606. 

- Order rejecting memorandum of appeal for defi - i 

cient Court-fee is appealable — C. P. Code , S. 2 (2). ] 

Once a memorandum of appeal is registered it cannot 
be rejected. A rejection of the appeal for deficient , 
Court-fee is, in effect, an order dismissing the appeal 
for deficient Court-fee and should be treated as on the 
same footing as the rejection of a plaint for the purpose 
of determining whether it amounts to a decree or not. 
An appeal therefore lies against the order. ( Drake - 
Brockman , /. C.) GABBA V. KANCHHEDI LAL. 

67 I. C. 225 = 18 N. L. R. 15 = 
A. I. R. 1922 Nag. 62. 

Competency—Party aggrieved. 

*- Plaintiffs' suit, to declare temple committee's 

order suspending him and some others from pujariship 
and thereby constituting defendants sole pujaris illegal, 
decreed—Defendants can appeal against the decree. 

Plaintiffs sued for the cancellation of the order of 
suspension passed against them and defendants 3 to 5 , 
by the defendant 10 as a member of the temple com¬ 
mittee. The plaintiffs and defendants 1 to 5 were 
pujaris in a temple and defendants 1 and 2 , purporting 
to act under the order of suspension, obstructed the 
plaintiffs and defendants 3 to 5 from performing their 
functions. The suit was decreed in plaintiffs’ favour, 
the Court declaring that the order of suspension was 
invalid and illegal and that the plaintiffs should be 
placed in possession of the pujariship for themselves 
and on behalf of some of the defendants. By the decree 
defendants 1 and 2 were also restrained from interfering 
with the enjoyment of the pujariship by the plaintiffs . 
As against this decree, appeal was filed by defendants 1 
and 2 but this was dismissed on the preliminary ground, 
that defendants 1 and 2 had no right of appeal. 

Held) that there was a decree against defendants 1 
and 2 and that they were aggrieved, inasmuch as it dis¬ 
turbed the sole right of pujariship which had accrued to 
them consequent upon the order of the committee and, 
therefore, they had a right of. appeal. ( Waller and 
Madhavan Hair. //.) PERIA MANIYAN v. PERIA 

Payyan, no I. C. 702=A. I. R. 1928 Mad. 854. 

1 j C. P. Code , S. 96— No appeal lies simply because 
finding on a particular matter was against appellant 
though suit against him was dismissed. 

There is no right of appeal vouchsafed to a party 
against whom a suit has been dismissed, simply because 
the finding on a particular matter in controversy has 
been against him. {Devadoss and Jackson , JJ.) M. 
Latchayya v. S. Kottamma. 20 M. L. W. 734= 
1925 M.W.N. 141=A.I.R. 1925 Mad. 264 = 

84 t C. 945=47 M. L. J. 743 (2).' 

D. D.—VOL. I—16 


APPEAL— Competency—Unappealable order. 

Competency—Second appeal. 

- Right to second appeal—First appellate Court 

hearing appeal, where no appeal lay—Second appeal lies.. 

Where no appeal lay to the lower appellate Court,, 
but an appeal was entertained and decided, held, a. 
second appeal lies to the High Court. ( Das and Ross, 
J /.) SAGAR MULL v. Hira Maharaj. 

7 P. L. T. 264 = 1925 P. H. C. C. 324 = 
911. C. 799= A. I. R. 1926 Pat. 164. 

- Second appeal lies from lower appellate Court's- 

decree, entertaining first appeal without jurisdiction . 

Where a Court of first appeal entertained an appeal, 
in a case in which no appeal lay to that Court a second 
appeal would lay* to the High Court from the order or 
decree passed in such an appeal, although no such ob¬ 
jection was raised in the lower appellate Court. 13 All. 
575 ; 12 A. L. J. 1113 ; 45 Cal, 926, Foil. {Kanhaiya 
Lai, J.) Bhagwandas v. Mt. Mahmud Banu. 

4 L. R. A. (Civ.) 447=751. C. 1053 = 

A. I. R. 1924 All. 183 (2). 

Competency—Small cause. 

- Proz'incial Small Cause Courts Act (Act IX of 

1887), S. 35— Jurisdiction—Suit instituted in Court of 
Munsif with Small Cause Court powers—Munsif suc¬ 
ceeded by one not having such powers—Suit tried by 
latter officer—Appeal lies from decree. 

Where a suit for damages for cutting a branch of a 
tree was instituted in the Court of a Munsif having. 
Small Cause Court powers, but before the suit was 
heard the Munsif went on leave and was succeeded by a 
Munsif who was not vested with Small Cause Court 
powers and who therefore tried the suit as a regular 
suit. Held, that under the provisions of S. 35 of the Pro¬ 
vincial Small Cause Courts Act, if a Court vested with 
the powers of a Court of Small Causes ceases to have 
such powers, the officer who tries the case should try it 
as a suit which he would have ordinarily tried and an 
appeal lay from the decree passed. Sarju Prasad v. 
Mahadeo Pande, (1915) 37 All. 450, Ref. to.. 
( Baneriee, J.) ZaMIR-UL-HaSAN KHaN v. IMDAD 

ALI khan. 44 All. 59 = 64 I. C. 573 = 

19 A. L. J. 838 = A. I. R. 1922 All. 161.. 

Competency—Unappealable order. 

- C. P. Code, 0. 22, R. 10 —Application under the 

rule rejected — Appeal under 0. 43, R. 1 (1) is the only 
remedy. 

Where an application by an assignee pendente lite 
under O. 22, R. 10, is rejected, his only remedy is to file 
an appeal against this order under O. 43, R. 1, and he 
has no locus standi to come in appeal against the ex- 
parte decree in the suit against other defendants, and 
it is not open to these defendants to raise in the appeal 
against the ex parte decree a plea in support of assignee’s 
position. {Findlay, J. C.) PaNDURANG RAMCHAN- 
DRA v. DOMA. 103 I. C. 643 = 

A. I. R. 1927 Nag. 307. 

- Letter of instructions from Court to Receiver 

appointed by it—No appeal lies. 

There is no provision of law which would authorise- 
an appeal from instructions, issuing from a Court to a 
Receiver appointed by it. The question of the validity 
of the instructions is to be decided in the appeal against 
the appointment of the Receiver. {Broadway, /.)* 
Mt. Ishri v. Shib Ram. 711. C. 743= 

A. I. R. 1923 Lah. 239 (2).. 

■ Order for amendment of decree is not appealable. 

There can be no appeal against an order amending a 
decree. {Campbell, J.) ASa SINGH v. JaGJIT Singh 

73 I. C. 679 = A. I. R 1923 Lah. 147 (2). 
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APPEAL—Competency—Unappealable Order. 

- Execution—Order refusing to stay—No appeal 

dies. 

Order refusing to stay execution is not appealable 
( Harrison , /.) KANHAYA LAL V. RAM GOPAL. 

68 I. C. 49 = A. I. R. 1922 Lah. 400. 

Forum. 

- In partnership suits aggregate of specific amounts 

represent value of subject-matter of suit. 

It is the amount ascertained by the trial Court to be 
due to plaintiff and not the sum at which he had valued 
his claim tentatively and approximately which should be 
regarded as the value of the suit for the purposes of 
determining the forum of the appeal. (Broadway and 
Tapp, JJ.) ARURA MAL UTTAM CHAND, DIWAN 

Chand v. Makhan Mal-Amir Chand. 

31 P. L. R. 258 = 122 I. C. 730 = 
A. I. R. 1930 Lab. 725. 
The amount which determines the jurisdiction of 
the appellate Court is the amount found by the trial 
Court as the price payable by the pre-emptor. A. I. R. 
1926 Lah. 376 ; A. I. R. 1928 Lah. 157 and A. I. R. 
1923, Lah. 107, Appl. 101 P.R. 1900, Not Foil. (. Zafar 
Ali and Jai Lai, JJ .) MT. ILAHI JaN v. RAHMAN 
Ullah. 10 L. L. J. 277 = 111 I. C. 129 = 

A I. R. 1928 Lah. 670. 

- Value of appeal is the amount found due to 

plaintiff by Court. 

The amount ascertained by the Court to be due to 
the plaintiff, and not the sum at which he values his 
claim tentatively and approximately, should be regarded 
as the value of the suit for the purpose of deter¬ 
mining the forum of the appeal. 58 P. R. 1902 ; 46 P. 
R. 1906 ; 34 Cal. 954 (F. B.) ; and 20 Bom. 265, Foil. 
40 Mad. 1 and A. I. R. 1925 All. 376, Diss. from. 
(Shadi Lai, C. J. and Zafar Ali, J.) BUDHA MAL 

Rallia ram. 9 Lah. 23= 29 P. L. R. 320 = 

:il0 10. 631 = A. I. R. 1928 Lah. 157 (2) 

Obiter : When the value of the mesne profits decreed, 
taken along with the value of the land, exceeds 
Rs. 5,000, the value of the suit must be taken to exceed 
Rs. 5,000, though the suit was valued at less than 
Rs. 5,000 by the plaintiff, and an appeal from a decree 
therein lies to the High Court. {B. B . Ghose and 
Panton, //.) JOGENDRA NATH MAITJ v. RAM GOPAL 

Das. 45 C. L. J. 462 = 103 I. C. 639 = 

A. I. R. 1927 Cal. 616. 

-It is the money value of the original suit that 

fixes the jurisdiction throughout the subsequent litiga¬ 
tion in its several stages. 7 M. H. C. R. 356, Rel. on. 
{Phillips, O C. J., Beasley and Anantakrishna Aiyar, 

JJ.) Daivanayaga Reddiar V. RENUKAMBAL 
Ammal. 60 Mad. 857 = 39 M. L. T. 417= 

26 M. L. W. 539 = 1927 M. W. N. 863 = 
106 I. C. 616=A. I. R. 1927 Mad. 977 = 

53 M. L. J. 637. 

-- Suit for possession and mesne profits prior to suit 

valued at Jess than Rs. 5,000 —Decree passed for more 
than Rs. 5,000 —Appeal lies to High Court 

Where in a suit for possession with mesne profits 
prior to the suit valued at Rs. 4,000, and instituted in 
the Court of the Subordinate Judge a decree was passed 
for a sum above Rs. 5,000. 

Held, that an appeal lay to the High Court and not 
to District Judge. 34 Cal. 954, (F.B.), Foil.; A.I.R. 1925 
•Cal. 1076 (F. B.), Not Foil. (Chatterjec and Graham, 
JJ.) JOGENDRA Nath v. Bhagabat Das. 

42 C. L. J. 267 = 911. C. 9 = A. I. R. 1926 Cal. 378. 

—- Forum depends upon claim made and not to deci¬ 

sion thereon — Jurisdiction . 


APPEAL—New Plea. 

The question of jurisdiction has to be determined 
with reference to the claim made and not to the decision 
on the claim. {Martineau and Moti Sagar, JJ.) 

Udhe Ram v. Narain Singh. 721. C. 389= 

A. I. R. 1923 Lah. 284 (1). 
New Case. . 

- Plea in argument for the first time is not enter - 

tainable. 

A will was never set up either in the pleadings, at the 
hearing, or in argument, or in the grounds of appeal 
to High Court; held, this would be a sufficient ground 
for refusing to entertain it. {Daniels and Lyle, A. J. 
Cs.) Nageshar Sahai v. Mata Prasad. 

9 0. L. J. 235 = 25 O. C. 189 = 69 I. C. 730 = 

A. I. R. 1922 Oudh 236 (246). 

New Plea. 

-New points of law which are involved in the 

pleadings can be raised in appeal. {Duckworth and 
Godfrey, JJ.) MA E KHIN v . MAUNG SEIN. 

2 Rang. 495 = 88 I. 0.167 = 
A. I. R. 1925 Rang. 71 (74). 

- New point for first time—Landlord and tenant 

— Forfeiture—Ejectment suit on basis of—Invalidity 
of lease as a permanent lease of trust properties—Case 
not set up. 

Where a landlord sues in ejectment basing the suit on 
the alleged forfeiture for non-payment of rent and it is 
found against, he cannot for the first time in appeal 
claim relief on the basis that the properties being trust 
properties, a permanent lease was invalid. {Devadoss, 

j.) Lakshminarayana Aiyar v. packiri Chet- 
tiar. 88 I. 0. 392 (Mad.). 

- Practice—New point of law can be taken if no 

further evidence is necessary. 

Although a point of law may be taken in appeal for 
the first time yet it is subject to the well-recognized rule 
that the evidence on the record is complete and no 
further evidence is necessary to substantiate the point. 
{Jwala Prasad and Foster, JJ.) NAGESHWAR BUX 

rai v. Biseshwar Dayal Singh. 3 Pat. 236= 
2 Pat. L. R. 58=78 I. C. 889=5 Pat. L. T. 576= 

A. I. R. 1924 Pat. 446. 

- Interpretation of deed, question as to, may be 

raised in appeal. 

Interpretation of a clause in the deed is not a simple 
question of fact, and it may be raised in first appeal. 
{Robinson, C.J.and Macgregor, J.) KO THINE v. 

Ismail Cassim Morad. 11 L. B. R. 356= 

1 Bur. L. J. 117=68 I. 0. 887= 
A. I. R. 1923 Rang. 61. 

-- Objection to validity of notice cannot be raised 

for the first time . 

Where an objection to the validity of a notice was 
taken for the first time in appeal, held, failure to take 
objection in the trial Court amounts to a waiver and 
cannot be allowed to be raised for the first time in appeal. 
18 Bom. 110, Dist.; 19 Ch. Div. 119, Ref. {Robinson, C . 
/. and Macgregor, J.) THE PUNJAB MOTOR CO. v. 

Shaik Jumon. 1 Bur. L. J. 87=701. C. 834= 

A. I. R. 1923 Rang. 13. 

- Practi ce—PI cadi ngs—New poi nt requi ritig evi - 

deuce not to be allowed in appeal . 

When it is impossible for the Court to come to a 
decision on a new point in the absence of any evidence, 
the Court ought not to allow the point to be taken for 
the first time in appeal. {Ryves and Gokul Prasad, 

JJ.) ajodhia Prasad v . Mt. Majidan. 

20 All. L. J. 92=641. 0. 952 = 
A. I. R. 1922 All. 346. 
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APPEAL—New Plea. 

— . Evidence Act , Ss. 65 . and 58 —Admission of a 
copy without objection—Objection cannot be raised in 
appeal. 

When a copy of a document has been admitted in the 
Court of first instance without any objection, the appel¬ 
late Court is not entitled to allow any objection to be 
taken to its admissibility at the appellate stage and it is 
not open to the Judge at the appellate stage to consider 
whether in fact the provisions of the S. 63 have been 
complied with or not, when it was admitted without 
objection. (Coutts and Das, JJ '.) RAMLOCHAN MlSRA 

■v. Harinath Misra. 1 Pat. 606= 

67 I. C. 628 = 3 Pat. L. T. 397 = 

A. I. R. 1922 Pat. 565. 

Order as to costs. 

- Appeal against order of costs when entertainable 

considered — C. P. Code, S. 35. 

Where a person’s suit is dismissed and where without 
■filing an appeal against its dismissal he appeals against 
the order awarding costs, such appeal lies only where an 
order as to costs involves a matter of principle or where 
there has been no real exercise of discretion in making 
the order as to costs or where the order as to costs pro¬ 
ceeds upon a misapprehension of fact or law. ( Addison, 

/.) Arya Ram v. Harinder Singh. 

114 I. C. 710 = A. I. R. 1930 Lah. 234. 

- Appellate Court interfering with lower Court's 

orders as to costs—Second appeal lies. 

Where the Lower Appellate Court has interfered with 
the order of the Court of hearing as to costs there is no 
reason why the legality of the Lower Appellate Court’s 
order should not be open to question in second appeal. 
(Ashworth, J. C.) RAM KlSHAN DAS v. JaGANNATH 
Prasad. 25 0. C. 385 = 731. C. 222 = 

10 O. L. J. 20=A. I. R. 1923 Oudh 155. 

- Suit held not maintainable but another defe?idant 

substituted—Costs not awarded—Latter portion of order 
can be appealed against — C. P. Code, S. 35. 

The trial Court dismissed the suit with costs of 
defendant. The appellate Court held that the suit was 
not maintainable but ordered that another must be 
substituted in place of the existing defendant. In doing 
so, the lower appellate Court deprived him of his costs 
which had been awarded by the trial Court and did not 
award him any costs in the appellate Court. 

Held, that although he could not contest the order in 
so far as another party was substituted in his place, yet, 
he could appeal to the High Court in so far as he was 
deprived of his costs in the trial Court and was not 
awarded his costs in the lower appellate Court. ( Mooker - 
fee and Panton, JJ.) B. N. W. Ry. CO. v. JaGAN- 
:nath AGarwalla. 34 C. L. J. 475 = 661. C. 903 = 

A. I. R. 1921 Cal. 156. 

Practice—Appellate Court. 

'—Judgment stating that certain admission was 
made—Appellate Court should ?iot lightly doubt the 
statement. 

I . • | 

A statement in a judgment as to an admission made 
before the Court of first instance should not be doubted 
lightly by the appellate Court, specially in the absence of 
an affidavit by the Vakil who appeared in the Court of 
first instance. In cases of this character where a litigant 
feels aggrieved by the statement in a judgment that an 
admission has been made, the most convenient and 
•satisfactory course to follow, wherever practicable, is to 
apply to the Judge without delay and ask for rectification 
or review of the judgment. 38 Cal. 432. (P. C.) and 
40 Mad. 687, Ref. (Mooker; ee and Panton, J J.) SaRaT 

Chandra Maiti v . Bibhabati Debi. 

^ „ 34 0.L. J. 302=661.C. 433 = 

• M A. I. R. 1921 Cal. 684 (591). 


APPEAL—Practice—Burden of proof. 

Practice—Appellate Court’s power. 

— " M emorandum insufficiently stamped—Rejection 

of appeal is not proper — C. P. Code, 0. 41, R. 3. 

An appellate Court has no right to reject an appeal 
on the ground that it is insufficiently stamped. ( Rafique 
and Lindsay, J J.) JAI SlNGH GlR v. SllA RAM 

Singh. 21 A. L. J. 333 = 74 I. C. 757= 

4 L. R. A. (Civ.) 188=A. I. R. 1923 All. 349 (1). 

Practice—Burden of proof. 

- Appellant must prcrue that loiuer Court's judgment 

is wrong. 

In appeals it is the duty of the appellant to satisfy the 
Court that the judgment appealed against is wrong. If 
the arguments advanced before the appellate Court and 
the evidence presented to it only create meie doubts as 
to the correctness of the lower Court’s decision, then the 
proper thing for the appellate Court to do would be not 
to interfere with the lower Court’s judgment, not being 
satisfied that it was wrong. 29 Cal. 187 (P. C.) and 
28 C. L. J. 306, Rel. on. (Beasley and Anantakrishna 
Aiyar, JJ.) PALANIAPPA v. SYED GULAM GhOUSE. 

1928 M. W. N. 98 = 110 I. C. 21 = 

A. I. R. 1928 Mad. 489. 

- Burden of proving judgment appealed from to be 

wrong is on appellant. 

The burden of showing in appeals that the judgment 
appealed from is wrong lies upon the appellant. If all 
he can show is nicely balanced calculations which lead to 
equal possibilities of the judgment on either the one side 
or the other being right, he has not succeeded. A. I. R. 
1922 P. C. 39, Foil. (Raza, J.) NaROTAM DaS z/. 

Muhammad Raza. 961. C. 14= 

A. I. R. 1926 Oudh 522. 

- Burden of proving the lower Court's decision to be 

wrong is on appellant. 

The burden of showing that the judgment appealed 
from is wrong lies upon the appellant. If all he can 
show is nicely balanced calculations which lead to the 
equal possibility of the judgment on either the one side 
or the other being right, he has not succeeded, A. I. R. 
1922 P. C. 39, Foil. (Raza, J.) FaQIR MOHAMMAD 
Khan z/. Shambu Datt. 911. C. 1014= 

13 O. L. J. 167. 

- 'Appellant must prove judgment appealed from to 

be wrong. 

The burden of proving that the judgment appealed 
from is wrong lies on the appellant. If the utmost that 
he can show is nicely balanced calculation which leads to 
the equal possibility of the judgment on either the one 
side or the other being right, the appellant cannot suc¬ 
ceed. (Wazir Hasan, J, C.) MANNI LAL v. MOOL 

Chand. • 80 I. C. 683=A. I. R. 1925 Oudh 224. 

- Burden of proof. 

In an appeal, the appellant has a greater duty to 
perform than showing that on a balance of inference 
there is a possibility of judgment being given in his 
favour. The burden is on him to show that the judg¬ 
ment appealed against is wrong. (IVazir Hasan, A. J. 

C.) Mt. Mariyan Begam v. Mt. Qamrunnissa 
Begam. 89 I. C. 703 (Oudh). 

- Appellant cannot succeed by merely shovnng equal 

probability of his case being true as the respondents. 

In appeals the burden of showing that the judgment 
appealed from is wrong lies upon the appellant. If all 
he can show is nicely balanced calculations which lead to 
the equal possibility of the judgment on either the one 
side or the other being right, he has not succeeded. 
(Mukerjee and Chotzner, JJ.) BhUBAN MOHJNI DaSI 

V. Kumud Bala Dasi. 28 C. W. N. 131= 

39 C.L.J. 140=821. C. 934= A. I. R. 1924 CaL 467. 
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APPEAL—Practice-Burden of proof. 

- Appellant must show that lower Court's judgmen 

is wrong. 

Where the facts found by the lower Court stand 
uncontested, the onus is on the appellant to satisfy the 
appellate Court that the deductions made by the Judge 
from those facts are wrong. ( Sanderson, C. J. and 
Richardson , /.) RASH BEHARI KaRUKI V. NARAIN 

Das Doni LaL. 60 Cal. 399 = 80 I. C. 485 = 

27 C. W. N. 231 = A. I. R. 1923 Cal. 182. 

- Evidence Act , S. 10 —Appellant must show that 

judgment appealed from is wrong. 

In appeal the burden of showing that the judgment 
appealed from is wrong lies upon the appellant. If all 
he can show is nicely balanced calculations which lead to 
the equal possibility of judgment on either the one side 
or the other being right, he cannot be said to have 
succeeded. (Lord Buckmaster.) NaBA KlSHORE 

Mandal v. Upendra Kishore Mandal. 

20 A. L. J. 22=35 Cal. L. J. 116 = 65 I. C. 305 = 

1922 M. W. N. 95 = 26 C. W. N. 322 = 
3 Pat. L. T. 311 = 24 Bom. L. R. 346 = 
15 M. L. W. 417 = 30 M. L. T. (P. C.) 234 = 
A. I. R. 1922 P. C. 39 = 42 M. L. J. 253. 

Practice—Crimin al. 

- Appeal cannot he dismissed for default. 

There is no provision in Cr. P. C. for the dismissal of 
an appeal on account of the non-appearance of the appel¬ 
lant or his pleader. Having admitted the appeal and fixed 
a date for its hearing, the appellate Court is bound to 
peruse the record and to decide the appeal judicially. 
13 All. 171, Foil. ( Stuart , /.) RAM CHANDAR v. EM- 
PEROR. 21 A. L. J. 100 = 73 I. C. 694 = 

4 L. R. A. (Cr.) 7 = 24 Cr. L. J. 622 = 

A. I. R. 1923 All. 176 (2). 

Practice—Discretion. 

- Proper exercise hy lower Court—Interference is 

not justified. 

Where the discretion vested in the Court below is 
properly exercised and not arbitrarily, the appellate 
Court ought not to interfere with the exercise of that 
discretion. ( Suhraiuardy and Cuming, J J.) NlSHI 

Kanta Sarkar v. Umar Lal Sarkar. 

41 C. L. J. 186 = 86 I. C. 1029 = 

A. I. R. 1925 Cal. 711. 

- Court should not interfere save in extreme cases 

in cases of discretion exercised under S. 148 or S. 149— 
C. P. Code, Ss. 148 and 149. 

Questions like the exercise of discretion under S. 148 
or 149, C. P. Code, should be left to the discretion 
of the Trial Court and in the absence of a very strong 
case, the Appellate Court must not interfere with the 
trial Court’s discretion. {Dawson-Miller, C. J. and 
Midlick, J.) RAGHUNANDAN SaHAY V. RAM SUNDER 

Prasad. 4 Pat. 190= 851. C. 172= 

3 Pat. L. R. (Civ ) 22= 6 P. L. T. 4 = 
1924 P. H. C. C. 355 = A. I. R. 1925 Pat. 299. 

Discretion—Appeal against discretion of one 
Judge is difficult to succeed. 

Appeals against the discretion of a single Judge are 
appeals which will prove in practice to be very difficult 
of success. (Mears, C. J. and Piggott, J.) DR. SADIQ 
A LI V. ANWAR ALI. 45 All. 66 = 70 I. c. 805 = 

20 A. L. J. 801 = A. I. R. 1923 All. 44. 

- Discreticm of lower Court—Appellate Court may 

interfere but with caution. 

A Court of appeal must exercise great caution when 
invited to interfere with an order of the trial Court 
made with jurisdiction in the exercise of its discretion. 
Each case must depend upon its own circumstances and 


| APPEAL—Practice—Ex-parte decree. iV T A 

no rule as to the exercise of that discretion could be¬ 
laid down. If the Court saw that discretion had been 
wrongly exercised, if it saw that the case in all its bear¬ 
ings was not laid before the court below, if it saw that 
the court below misapprehended an important part of 
the case, the High Court would interfere. ( Mookerjee 
and Panton, JJf) KUMAR SARAT KUMAR RAY v. Ram 

Chandra Chatterjee. » * < 

35 C. L. J. 78 = 68 I. C. 9=A. I. R. 1922 Oal. 42- 

f * ft 

Practice—Estoppel. ""V " 

- Party accepting benefit under conditional decre e 

is precluded from appealing. , , 

So far as a final decree in a suit is concerned there is 
no reason for saying that the decree-holder cannot 
approbate a decree in respect of the sum which it awards- 
to him and reprobate it in respect of the sum which it 
refuses to him. There is no rule that acting on any 
order necessarily debars a party from appealing against 
the order on any point. The only principle is that a. 
party is precluded from challenging the validity of an 
order after accepting the benefit of a term imposed 
in his favour as a condition of that order upon the- 
opposite party at whose instance the order is made : 
A.I.R. 1924 Cal. 380, (Rel. on. Cases Referred). (Ran¬ 
kin, C. J. and C. C. Ghosh, /.) HUKRYBUX DEORA 
v. JOHURMULL. 33 C. W. N. 711 = 

A. I. R. 1929 Cal. 796. 

- Party accepting benefit under decree can't appeal 

but can appeal if benefit is his even if appeal failed. 

A party who has adopted an order of the Court and 
acted under it, cannot, after he has enjoyed a benefit 
under the order contend that it is valid for one purpose- 
and invalid for another. But the principle does not 
apply where the benefit accepted would in any case be 
his whether the appeal succeeded or failed. Where in a 
suit on a money bond payable with compound interest 
the Court awards simple interest only, an appeal against 
the decree is not rendered incompetent though the: 
decree-holder accepts the costs deposited by the judg¬ 
ment-debtor on the basis of simple interest, subsequent 
to the filing of the appeal. (Chatterjea and Cuming, 

JJ.) Jogendra Nath Banerjee v. Khoda 
Buksha Biswas. 72 I. C. 554= 

A. I. R. 1924 Cal. 380. 

- Parties agreeing to decision of the Board o/r 

appeal on the validity of an award—Objection to juris¬ 
diction cannot be raised in appeal . 

Where the order appealed from is to some extent a 
consent order inasmuch as it contemplates that the 
question of the validity of the award should be finally 
decided by the Board, it is difficult to see how any 
technical objection to the jurisdiction can now be main¬ 
tained. (Viscount Cave.) E. D. SASSOON AND CO. 

randutt Ramkisan Das. 37 0. L. J. 336= 

70 I. C. 777 = 27 C. W. N. 660= 
1923 M. W. N. 372 = 18 M. L. W. 537 = 50 Cal. 1 = 

491. A. 366 = 32 M. L. T. 19 = 
A. I. R. 1922 P. C. 374 = 44 M. L. J. 758. 

Practice—Ex-parte decree. 

- C. P. Code, S. 96 and O. 9, r. 13— In appeal 

from ex parte decree, question of service of summons- 
can not be considered which can be considered only under 

O. 9. 

In an appeal from an ex parte decree, the only ques¬ 
tion with which the appellate Court is ordinarily con¬ 
cerned is whether the evidence on the record is sufficient 
to support that decree, and that the question of due 
service of summons is the subject-matter not of an 
appeal from the decree but of the special proceeding 
under O. 9. 39 All. 143 and 27 Cal. 738, Foil. ( Young „ 
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.APPEAL— Practice—Final decree. | 

J)ffg. C. /. and Carr , /.) RaJ CHANDRA DHAR v. 
Messrs. K. D. O. C. Ray. 2 Bur. L. J. 282= 

791. C. 506 = 2 Rang. 108= , 
A. I. R. 1924 Rang. 137. 

Practice—Final decree. ! 

- Preliminary decree set aside on appeal—Appeal \ 

.against final decree is not necessary. 

It is not necessary to appeal against a final decree 
when the preliminary decree on which it is based has 
been set aside on appeal : 37 Mad. 29 and 36 All. 532, 
Foil. {Le Rossignol , /.) RAMDITTA v. MarU. 

, 27 P. L. R. 180=931. C. 851 = 

A. I. R. 1926 Lah. 534. 

Practice—Finding of fact. 

- Cotiflict between testimony of parties—No stiff - i 

.dent ground to reverse trial Court's judgment — Find¬ 
ing of reversal was disturbed. 

There was a direct conflict of testimony between the 
parties. The trial Judge came to the conclusion, after 
seeing all the witnesses, that the story of the plaintiff’s 
witnesses was true. Appellate Court reversed the finding. 

Held , that there was not sufficient ground to warrant 
■the appellate tribunal coming to a contrary conclusion. 
{Lord Atkin.) KESSARBAI v. JETHABHAI JlVAN. 

Ill I. C. 169 = 28 M. L. W. 737 = 

A. I. R. 1928 P. C. 277. 

- Application of evidence. 

In matters of evidence due regard must be had to 
bindings of the trial Court which is placed in a more 
advantageous position than the Appellate Court. But 
where some of the principal witnesses have been exa¬ 
mined on commission the advantage of the Lower 
'Court disappears. ( Raymond and Kennedy , A. J. Cs.) 
Hariram Isardas v. Mt. Hardevi Bai. 

A. I. R. 1925 Sind 16. 

Practice. 

Trial Court holding that certain witnesses should 
be disbelieved—Appellate Court should not differ but on 
■basis of important fact not within knowledge of Trial 
Court may come to different conclusion. 

Although the finding of the Trial Court that certain 
witnesses should be disbelieved, should not be set aside, 
by the appellate Court, which does not see the witnesses, 
yet an important fact of which the appellate Court is in 
possession but of which the trial Court is not aware, 
may well warrant a different conclusion from that which 
is arrived at by the Court of first instance. 39 Bom. 
.386 P. C., Dist. ( Lord Phillimore.) BHERAT INDU v. 
H M. H. Ali khan. 42 All. 487 = 

47 I. A. 177 = 18 A. L. J. 717 = 22 Bom. L.R. 1362= 

« 28 M. L. T. 98=1920 M. W. N. 413 = 581. C. 386 = 

2 U. P. L. R. 179 = 25 C. W. N. 73 = 13 M.L.W. 4 = 

A. I. R. 1921 P. C. 93 = 39 M. L. J. 41. 

Practice—Ground of appeal. 

"No finding—Question of mortgage by widow 
•being for legal necessity is included in the question 
whether the purchaser at auction in suit on the mort¬ 
gage got any title on extinction of widow's interest — 
Practice. 

The appellate Court did not in its judgment express a 
■finding on one of the grounds of appeal which was as 
follows “7, That the Lower Court should have held 
that the deed dated the 10th September, 1894, was 
^executed for legal necessity.” The deed of the 10th 
September, 1894, was a mortgage of the village Pakauri 
.granted by the widow while she was in possession of a 
Hindu widow’s interest in the estate. On that mort¬ 
gage a decree for sale was made and at the sale the two 
thirds share in the village claimed by the appellant was 


APPEAL—Practice—Parties. 

purchased by some of the defendants to this suit. The 
Trial Court had found in this suit that the mortgage was 
not made for necessity. The appellate Court said in its 
judgment : “They, the defendants, denied the adoption 
and they denied the widow’s power to adopt. They 
also plead that even if the adoption was proved, it 
could not affect the interest acquired by the purchasers 
before the adoption ; on this last pleading no issue was 
framed and nothing has been said in argument in 
appeal. It must therefore be taken to have dropped.” 

Held , the question as to whether the mortgage was 
or was not granted for necessity was involved in the 
question as to whether the purchasers at the sale under 
the decree had acquired title by their purchase. Under 
the circumstances the lower Appellate Court was justifi¬ 
ed in holding as it did, that the only question which 
remained for it to decide in the appeal was the question 
as to the validity of the adoption. {Sir John Edge.) 
Biswanath c/. Jugal Kishoke. 26 O. C. 228 = 
73 I. C. 244 = 50 I. A. 179 = 1923 M. W. N. 620 = 
38 C. L J. 299 = 33 M. L. T. 289 = 10 O.L. J. 379 = 

28 C. W.N. 790 = 18 M. L. W. 88 = 
A. I. R. 1923 P. C. 90 = 45 M. L. J. 215 (P. C.). 

Practice- Interlocutory Order. 

- Jurisdiction—Appeal from interlocutory order — 

Jurisdiction of trial Court is not suspended thereby. 

Even if in case of interlocutory appeals the High 
Court sends for the record for the purpose of dealing 
with that particular matter, for all other purposes the 
suit is pending in the trial Court. Therefore the trial 
Court has jurisdiction during the pendency of such 
appeal to entertain the application of the representative 
of the deceased party, to be joined in the suit. (Macleod, 
C. J. and Crump , J.). BHOGILAL KlRPASHANKER v. 

Darasha Kooverjee Contractor. 

;75I.C. 743 = 25 B.L.R. 308=A.I.R. 1923 Bom. 303. 

Practice—Parties. 

- C. P. Code , O. XL r. 1 and O. XLIII , r . 1, 

el- 8 It is enough to include in an appeal from inter¬ 
locutory order only persons materially prejudiced by 
appointment of Receiver. 

If a Receiver is appointed, in an appeal from inter¬ 
locutory order, the only person materially prejudiced 
thereby would be the person entitled to present posses¬ 
sion. Where there is no suggestion that any of the 
defendants is entitled to present possession, held , that 
it is not necessary to have them on the record in the 
appeal. {Mookerjee and Chotzner , //.) BHUPENDRA 

Nath Mookerjee^. monohar Mukherjee. 

28 c. W. N. 86 = 771. C. 783=A. I.R. 1924 Cal. 456. 

- Order confirming sale of insolvent's property — 

Auction-purchaser and Official Receiver are necessary 
parties to the appeal. 

The persons who have purchased the property at the 
sale, the validity of which is being contested, and the 
Official Receiver, who represents the insolvent’s estate, 
are the persons principally interested and are clearly 
necessary parties and the omission to make them parties 
is fatal to the appeal. 188 P R. 1882 and 5l I. C. 935, 
Foil. ( Martineau , /). MT. TaRLOK DEVI v. GOTI 
Ram. 681. C. 716 = A. I. R. 1923 Lah. 58. 

One defendant not made party in appeal—His 
rights will stand unaffected by appeal. 

Where the decree of the Munsif was in favour of 

defendant No. 2 and, therefore, he could not appeal 

and in the first appeal by plaintiff defendant 2 was not 
made a party. 

. Held, as defendant 2 was not made a party to the 
first appeal by the plaintiff his rights could not be 
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determined in that appeal nor could they be determined 
in second appeal, and his right stood unaffected, (/toss, 

Dasi Chamar v. Ram Autor Singh. 

711. C. 475 - A. I. R. 1923 Pat. 404. 

.- Party, against whom no relief is el aimed may be 

impleaded. . , 

A party to the suit against whom no relief is claimed 

could be made a respondent to the appeal. {Hallifax, 
A J.C.) KUKSA v. Dajiba BhaN. 661. C. 217= 

5 N. L. J. 192 = A. I. R. 1922 Nag. 213. 

- Decree for joint possession—One of the plaintiffs 

not made respondent—Bringing him on record after the 
death of another respondent after limitation—Appeal is 
barred and cannot be heard — C. P. Code, O. 1, Rr. 3, 

10 (5). 

The defendants appealed against a decree for joint 
possession in favour of 5 plaintiffs to the High Court 
but only four plaintiffs had been made respondents. 

Held, the appeal could not be heard because the 
decree was one for joint possession so that even if the 
appeal were successful it would be infructuous because 
the plaintiff who was not made a respondent would still 
be able to execute the decree. 

Where after the death of one of other respondents, 
the plaintiff, who had been omitted from the category 
of respondents was, after the period of limitation, sub¬ 
stituted in his place. 

Held, the appeal could not be maintained. 19 Cal. 
W. N. 290, Foil. ( Coutts and Das, JJ). TeJ NARAIN 
Saha v. Dal Ram Sahu. 691. C. 624 = 1 Pat. 699 = 

1 Pat. L. R. 103=4 P. L. T. 170 = 
1923 P. H. C. C. 207 = A. I. R. 1922 Pat. 606. 

Practice—Party’s default. 

- Pleadings — When defendant is obviously at 

default Court can treat plaintiff's pleadings as amend¬ 
ed and allow him to claim any equitable relief to which 
he may be entitled even in appeal. 

When it appears to the Court that the plaintiff is 
entitled to an equitable relief it would be well advised 
to allow the plaintiff where the defendant has been 
obviously in default, to avail himself of any such equit¬ 
able relief to which he is entitled under the law and if 
necessary to treat his pleadings as amended for that 
purpose even at the appellate stage of the suit. {Pearson 
and Graham, JJ). DlNANATH SARMA KaTAKI v. 

Gour Nath Sarma Kataki. -821. C. 964= 

A. I. R. 1925 Cal. 434. 

Practice—Powers of High Court. 

- Memorandum insufficiently stamped — High 

Court can reject it — C. P. Code, O. 41, R. 2 — Court - 
fees Act , S. 4 [ But see A. /. R. 1923 All. 349 (1)]. 

High Court has full power to refuse to accept a 
memorandum of appeal when it has the endorsement of 
the stamp Reporter, that the amount of the Court-fees 
paid is insufficient, otherwise the provisions of S. 4, 
Court-fees Act, would be evaded indirectly. 38 Bom. 41, 
Diss. from ; 1 Lah. 234; 3 Pat. L.J. 74 ; 27 M.L.J. 677, 
Rel. on. A. I. R. 1923 All. 349, Ref. {Sulaiman, Ag. 
C. J.) Brijbhukhan v. Tola Ram. 

50 All. 980 = 118 I. C. 228=26 A. L. J. 1199 = 

A. I. R. 1929 All. 76. 

Practice—Printing documents. 

" Duty of printing documents is on the party for 
whom they are ?icccssary and essential in appeal—Party 
impugning the correctness of a document must print it. 

The party on whom the duty of printing documents 
falls is not the party which relies on the document in 
the sense that he produced it, but the party for w’hose 
case in appeal the document is necessary and essen¬ 
tial, and it is as necessary and essential to an 


APPEAL—Practice—Question of fact. 

appellant who impugns the correctness of a docu¬ 
ment, or contends that it has not been correctly weighed, 
and interpreted, that it should be printed as that the: 
judgment, which he attacks, should be printed. The test 
is whether the appeal can proceed and can be argued 
without it, and whether the appeal is self-contained. If 
in addition to the documents considered by the lower 
Court in its judgment or referred to in the plaint other 
documents are required by the other side, it is for that 
side, which requires them, to have them printed. 
{Abdul Raoof and Harrison, JJ.) BHAI JAWAHIR v. 

Secy, of State. 8 L. L. J. 114=27 P. L. R. 301= 

94 I. C 635=A. I. R. 1926 Lah. 292. 

Practice —Relief given up. 

- Prayer for possession not properly stamped — 

Prayer for possession given up—Appeal should not be- 
dismissed but prayer for possession should be struck out . 

Where the memo, of appeal asks for possession but 
is not properly stamped for such a prayer and the appel¬ 
lant gives up the claim for possession and merely seeks- 
a declaration, the appeal should not be dismissed but 
the proper order to pass is that any prayer in the memo¬ 
randum of appeal relating to possession must be struck, 
out and the appeal be heard upon the remaining, 
prayers. {Fforde and Campbell, JJ.) KALWA v. HIRA. 
Lal. 951. 0. 905 = A. I. R. 1926 Lah. 477. 

* f V a m f 

Practice—Revision. 

- Revision . . 1 

What cannot be obtained by an appeal, a party ought 
not to be able to obtain by a Civil Revision Petition. 
A. I. R. 1927 Mad. 335, Ref. {Odgers and Curgesiveiiy 
JJ.) KARUPPANNA PILLAI V . ETHUMALAl PlLLAI. 

1031. C. 670- A. I. R. 1927 Mad. 869- 

Practice—Second appeal. \ 

C . P. Code, S. 97— Second appeal , from preli¬ 
minary decree, is not competent if appeal from final 
decree, is not filed. 

A second appeal was filed on the 7th May, 1920 from 
the decree of the lower Appellate Court affirming the. 
preliminary decree passed by the Court of first instance 
but no appeal was preferred against the final decree. 

Held, that the appeal against the preliminary decree 
is not maintainable unless there is also an appeal 
against the final decree. 48 C. 1036:—20 C.W. N. 
231,—18 C.L.J. 321,—36 C. 762, Foil. {Chatterjee and 
Pearson, JJ.) MONOHAR PESHAKAR v . HARAN 
Chandra Karmakar. 711.0.290= 

A. I. R. 1924 Cal. 543. 

Practice—Second appeal. < 

- Decision of Lower Court on Preliminary 

point—High Court , will not hear respondents on other 
points without affidavit. 

It was urged on behalf of respondent in second appeal 
that had the Lower Appellate Court not decided the ap¬ 
peal against the plaintiff on the preliminary point of 
notice, they would have supported the judgment of the 
first Court on grounds that had been decided against 
them by the first Court, Held, in the absence of an affi¬ 
davit that such grounds would have been argued before 
the Appellate Court, the High Court did not feel bound 
to hear the respondents on those points. {Le Rossignol 
and Harrison , JJ.) PARTAP SlNGH V. NATHU. 

3 Lah. 285=691. 0. 706=A. I. R. 1922 Lah. 416. 

Question of fact. 

- Question not defending on witnesses demeanour 

or manner in box—Appellate Court is as good Judge 
as trial Court . 

Generally speaking it is undesirable for an appellate 

ourt to interfere with the findirg cf fact of the trial 
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APPEAL—Question of fact. 


APPEAL—Right of. 


Judge who sees and heais the witnesses and has an 
opportunity of noting their demeanour, and the view of 
the trial Judge as to the credibility of the witnesses 
should not be put aside on a mere calculation of proba¬ 
bilities by the appellate Court [39 Bom. 386 (p. C.) 
Foil.] But this doctrine must not be allowed to become 
a fetish, and where the question does not depend upon 
witnesses* demeanour and manner in the box, but upon 
inference from facts the appellate Court is as good a 
Judge of fact as the Trial Court A. I. R. 1922 P. C. 
315, Foil. (Newbould and . Graham, JJ.) AnaNDA 
Priya v. Bijoy Krishna. 911 . c.705= 

A.I.R. 1926 Cal. 643. 

- Lower Court's finding on facts is not to be dis¬ 
turbed merely because a different view is also possible — 
The lower Court's finding can only be disturbed by proof 
of the facts being -wrong. 

Where a case tried by a judge without jury comes to 
the Court of appeal, the presumption is that the deci¬ 
sion of the Court below on the facts was right, and that 
presumption must be displaced by the appellant. If he 
satisfactorily makes out that the judge below was wrong, 
then inasmuch as the appeal is in the nature of a re¬ 
hearing the decision should be reversed i if the case 
is left in doubt, it is clearly the duty of tht Court of 
appeal not to disturb the decision of the Court below. 
If all that the appellant can show is nicely balanced cal¬ 
culations which lead to the equal possibility of the judg¬ 
ment on either the one side or the other being right, he 
cannot succeed: (1896) F. B. 38 and Savage v. Adam, 
W. N.95, 109, Foil. 

(Dawson-Miller, C.J., Mullick and Foster , JJ.) HaRI- 

har Prasad v. Kesho Prasad. 5 P. L.T. Sup. 1 = 
93 I. C. 464 = A. I. R. 1926 Pat. 68 (88) (P.B.). 

- When trial Court's opinion as to witness depends 

not on honesty of 7vitness but on reason not acceptable to 
appeal Court, trial Court's finding on fact can be 
disturbed. 

It is with great hesitation that an appeal Court dif¬ 
fers with the trial Court on its estimate of witnesses 
whom the trial Court has had an opportunity of seeing ; 
but where the opinion of the trial Court depends not upon 
the honesty of the witness but upon reasons which the 
appeal Court cannot accept, it is obviously the duty of 
the appeal Court to record its disagreement with the 
trial Court and to set aside findings of fact arrived 
at by it. (Dawson-Miller, C. J., Mullick and Fos- 

ter , JJ.) Harihar Prasad v. Kesho Prasad. 

6 P. L. T. Sup. 1 = 93 I.C. 464 = 
A.I.R. 1925 Pat. 68 (94) (F. B.). 

— Witnesses—Opinion of trial judge as to, is enti¬ 

tled to weight — Evidence—Appreciation of. 

In an a appeal on pure question of fact sufficient weight 
should be given to the opinion of trial Judge as regards 
the demeanour, intelligence, position and character of 
the witnesses who are brought before him. He is in a 
better position to form a judgment on the points than 
the appellate Judge who has no advantage of seeing the 
witnesses. (Lord Wrenbury.) BANUBAI Framji v. 
MaNI LAL. 18 M LM. 148 = 1923 M. W. N. 680 = 

4 L. R. P. C. 147=84 I. C. 696 = 
A. I. R. 1923 P. C. 62 =46 M. L. J. 242 (P.C.). 

“ ■/nference from fact is a question of law . 

Whether on the facts found by the Court below, the 
proper inference has been drawn is a question of law 7 , and 
not a question of fact. (Schwabe, C. J. and Wallace, 

/.) Abdur Salam v. Kandasami Chettiar. 

1922 M. W. N. 639 = 71 I. C. 330 = 
16 M. L. W. 473=A. I.R. 1923 Mad. 64 = 

43 M. L. J. 556. 


- Cannot be raised for the first time. 

Any ground of appeal raising question of fact ought 
to be pleaded in the Court of trial and cannot be taken 
at any later stage of the case. (Simpson, A. J. C.} 
MOHKaM Z'. BaNSIDHER. 9 O.L.J. 350 = 

68 I.C; 972=26 O. C. 126 = A.I.R. 1923 Oudh 14- 

Question of fact cannot be gone into in appeal- 
(Das and Adami, JJ.) L. N. NATH SaHIDEO z'„ 
M. P. U. SEHIBEO. 1922 P. H. C. C. 363 = 

69 I. C. 613=1 Pat. L. R. 55 = 2 Pat. 243 = 

4 P. L. T. 367 = A. I. R. 1923 Pat. 29. 

- C.P.Code, (1908), S. 100 —Rate of interest — Find¬ 
ing as to, is one of fact—Discretion exercised by lower 
' Court—Appellate Court will not interfere — Appeal. 

In each case where the question is “what is a reason¬ 
able rate of interest,” the finding as to the reasonable 
, rate of interest is really a finding of fact ; moreover it is. 
within the discretion of the courts below to interfere in 
certain cases with the contract rate of inte rest, the 
High Court sitting in appeal, would not be justified in 
interfering with the exercise of the lower appellate court’s- 
discretion unless it is made to appear that this discre¬ 
tion was arbitrarily exercised. (Lindsay and Gokul 
Prasad, JJ.) BlNDESHRI PRASAD v. JAG PRASAD RaI. 

69 I.C. 758 = A. I. R. 1922 All. 335.. 

! - 1 nfere nee from facts by Trial Court need not 

be adhered to. 

In general it is well to abide by the view of the facts 
taken by the tribunal of first instance. But while this is 
so, when any question of credibility is involved, it does- 
not follow when the view of facts rests rather upon in- 
ference from facts as to which there is no dispute than 
a difference of view as to the facts themselves. (Lordi 
Dunedin.) BaIN z/. CENTRAL VERMANT RAILWAY 
COMPANY. A. I. R. 1921 P. C. 221. 

- Court of appeal must form its own conclusion on 

the recorded evidence but must respect the opiniem of the 
trial Judge. \ 

In considering the duty of a Court of appeal on a 
question of fact two conflicting view-points have to be 
reconciled, namely, on the one hand, the undoubted 
duty of the Court of Appeal to review the recorded evi¬ 
dence and to draw its own inferences and conclusions,, 
and on the other hand, the unquestionable weight which 
must be attached to the opinion of the Judge of the - 
primary Court who had the advantage of seeing the 
witnesses and noticing their look and manner. (Mookerjee 
and Fletcher, JJ.) SURENDRA KRISHNA v. RANEE 5 
DaSEE. 33 C. L. J. 34 = 59 I. C. 814 = 

A.I.R. 1921 Cal. 677. 

Right of. 

(Obiter). An appeal does not necessarily lie from 
every judicial decision. (Bhide, J.) Sain Das v 
Punjab Industrial. Bank. 30 P. L. R. 417 = 

115 I. C. 533=A. I. R. 1929 Lah. 815., 

There is no inherent right of appeal but a right of 

appeal must be given by a statute or by some authoritv 
equivalent to a statute. (Shadi Lai , C. J. and Broad¬ 
way Fforde, Zafar Ali and Jai Lai , //.) DtitsA 

Chand v. commr., Income tax. ' 

10 Lah. 696=1171. C. 69=30 P. L. R. 613= 

A. I.R. 1929 Lah. 593 (F. B.). 

Appeal from consent decree—Review also filed —_ 
Appellate Court should grant reli'ef in appeal if p ar tv 
ts entitled, although same can be obtained in review 

Where a person after preferring an appeal against a 
consent decree has also filed an application for review 7 
the appellate Court should not refuse the person the - 
relief by way of appeal if he is entitled to it merely 
because it is open to him to get the same relief by way - 
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APPEAL— Right of. 

of review. (Wild, J.C. and Rupchand Bilaram, A. J.C.) 
M i UMMAKULSUM v. GHULAM RASUL KHAN. 

1 ' 114 1.0. 101 = A.I.R. 1929 Sind 32. 

__ Right of, is substantive and cannot be taken away 

by subsequent amendment in Act conferring such right. 

The right of appeal is a substantive right and if a 
party is vested with such a right, any subsequent 
amendment in the Act conferring such right cannot take 
it away. ( Sulaiman , Ag. C. J.) BAIJNATH v. DOOLA- 
k EY H AJJAM. 50 All. 865 = 110 I. C. 719 = 

26 A. L. J. 1317 = A. I. R. 1928 All. 708. 

-Right of appeal existing on the day of decree — 


jVo appeal allowed under subsequent statute—Statute 
cannot act retrospectively so as to deprive party of its 

right to appeal. . 

Where a party to a suit acquires a right to appeal 
against the decree when it is passed the passing of a sta¬ 
tute subsequently under which no appeal under the same 
conditions is allowed cannot affect retrospectively so as 
to deprive a party of ihe right: A. I. R. 1927 P. C 242 
and Colonial Sugar Refining Co. v. Irving , (1905) A.C. 
^9 Rel on. (Dalai, J.) BALA PRASAD v. SHYAM 

Behaki'lal. 9 L.R. A. Rev. 38 = 26 A. L. J. 406 = 
dehaki X. 108 x. c. 576 = A. I. R. 1928 All. 168. 

.Right of is vested right—Statute abolishing right 


.of appeal must do it expressly or by necessary implies■ 

twit—Interpretation of statutes. 

It is now authoritatively settled that the right of appeal 
is not a mere matter of procedure, but is a vested right 
which inheres in a party from the commencement of the 
action in the Court of first instance. If according to the 
law in force at the time when the action was started in 
the Court of first instance the ultimate decision of such 
Court was appealable, the right to prefer or prosecute an 
anneal therefrom is not affected by subsequent change of 
the law abolishing the appeal or modifying its forum 
unless it is so provided expressly in the amending statute 
or follows by necessary implication from its terms 
Colonial Sugar Refining Co.. Ltd.y. Irving. (19(b) 
A C 369, Rel. on. (Broadway, Addison and feke hand, 

tt\ ('bhai) Kirpa Singhs. Rasalldar ajaipal 

{{'IsW ‘ 10 Lah. 165= 113 I.C. 529 = 

A.I.R. 1928 Lah. 627 (F. B.). 

-Right to appeal not inherent right. 


The right of appeal is not an inherent right of the 
ubiect but only exists where it is expressly conferred by 
tatute 11 Mad. 26 ; 40 Cal. 21, Ref. to ( Lindsay. 
Cankaiya Lai and Daniels. JJ.) ABDUL RAHMAN 

ABDUL Rahman. 47 A1.613 =23 A. L. J. 386 = 

• ABDUL g7 LC 5 i = 6 l. R. A. (Civ.) 191 = 

A. I. R. 1926 All. 380 (F. B.). 

■Appeal does not exist save under expressed or im- 

1 An Expressed rule or a rule by unavoidable implica- 
ion alone, can be the basis of the right of appeal. 
Wazir Hasan. A. J. C.) SURAJ NARAIN SINGH * 
[ishambhar Nath bhan. 78 I. 0.138 

1 H A. I. R. 1925 Oudh 260. 


.Depends on actual order 


The right of appeal does not depend on what the 
)ourt ought to have done but on what it actually did. 
All. 519 and 8 All. 20, Dist. (Ryves and Daniels, JJ.) 
jASIR Khan V. ITWARI. 45 All. 660 = 

21 A. L. J. 667=74 I.C. 905 = 6 L.R.A. (Civ.) 26 = 

A. I. R. 1924 All. 144. 

Tenant can appeal against decree against lessor. 


The transferee of a tenancy can maintain an appeal 
gainst a decree against the lessor in which the legality 
f the transfer of the tenancy is also questioned by the 


ARBITRATION. 


Jip J.AJL' 


plaintiffs. (Mookerjee and Chotzner, JJ.) RAGHUPaTI 
Chatterjee v. nrishingha Hori Das. 

36 C. L. J. 491=711. C. 1=A. I. R. 1923 Oa . 90. 

- Does not exist, if not conferred by law. 

A right of appeal is a creature of statute and in order 
to sustain an appeal, it must be clearly shown that the 
law confers a right of appeal. (Shadi Lai , C. J. aiid 
Campbell, J.) FIRM JAIN NARAIN v. FIRM NARAIN 

Das. 3 Lah. 296 = 69 I.C. 583=A.I.R. 1922 Lah. 369. 


- Canada—Cities and Towns' Act of Quebec (1909), 

Art. 5755 —Rights of appeal'existing from judgments of 
the various Courts mentioned, applied to proceeding 
under Art. 5755. 

The power given to take proceedings before the differ¬ 
ent Courts mentioned in Article 5755 enables those 
proceedings to be taken as part of the ordinary business 
of the Courts mentioned, and the rights of appeal that 
exist from judgments given by those Courts are applica¬ 
ble to such proceedings, although no rights of appeal are 
found in the statute. (1913) A. C. 546 and Statement 
of Dorion, J. in Q. R. 45 S. C. 109. Referred. (Lord 
Buckmaster,) CANADA CEMENT COMPANY, LIMITED 
V. LA VILLE DE MONTREAL KST. 

A. I. R. 1921 P. C. 219. 

- Canada—Quebec Civil Procedure Code , Ss. 54,55 

and 52 —No appeal lies from Circuit Court . 

There is no right of appeal from the judgment of 
Circuit Court. (Lord Buck master.) CANADA CEMENT 

Company, Ltd. v. La Ville De Montreal Est. 

A. I. R. 1921P. 0. 219. 


Party not aggrieved cannot appeal. 


A party not adversely affected by the decree is not 
competent to appeal 6 Mad. 185, Foil. (Le Rossignol and 
Campbell, JJ.) ALLAHABAD BANK, LTD., DELHI v. 

Mrs. Lena Macdonald of Delhi. 67 I. C. 868= 
98 P. L. R. 1922 = A. I. R. 1921 Lah. 349. 

APPELLATE COURT— See APPEAL. 

APPELLATE ORDER. 

See (1) APPEAL. 

(2) C. P. CODE, 0.41. 

APPLICATION. 

^(1) C. P. CODE. 

(2) PRACTICE. 

APPOINTED DAUGHTER— See HINDU LAW. 
APPOINTMENT— See WILL. 
APPORTIONMENT. 

See (1) Lease. 

(2) Mortgage. 

(3) T. P. Act. 

-of Rent. 

See T. P. ACT, S. 36. 

APPROPRIATION. 

See( 1) ACCOUNTS. 

(2) CONTRACT ACT, S. 60. 

APPROVER. 

See (1) CR. P. C., Ss. 337-33A 

(2) Evidence act, Ss. i44, 133. 

ARBITRATION. 

See also (1) ARBITRATION ACT. 

(2) C. P. CODE, SCH. II. 

Award. 

Clause in Contract. 

Family Arrangement. 

Family Settlement. 

Interest. 

Powers of Arbitrators. 
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ARBITRATION. 

Powers of Court. 

Rights of Arbitrators. 

Rights of Parties. 

Trade Custom. 

Validity. 

.Waiver. 

Miscellaneous. 

Award. 

•The mere fact that the objections to an award 


•were filed by no means shows that they were pressed 
before the Court. ( Percival , J.C. and Wild , A. /. C.) 
SUGNOMAL VASANDMAL v. PARUMAL. 

A. I. R. 1930 Sind 255. 

- Arbitration—Aivard filed in Court—Decree based 


on—Allotment of properties—Suit for possession of pro¬ 
perties allotted- If lies—Execution of decree—Limita¬ 
tion. 

A disputed claim to lands was submitted by the par¬ 
ties to arbitration; the award given therein was filed in 
•Court and based on the award a decree was passed 
.allotting certain specific properties to each of the parties. 
One of them without executing the decree and getting 
possession of the items allotted to him within the period 
allowed by law,- filed a suit for possession. Held, the 
remedy being in execution, the suit was not maintain¬ 
able. 

Obiter. —If after the award the parties had obtained 
possession of the properties allotted to each of them 
and subsequently one of them trespassed on the lands 
allotted to the other, a suit could then be founded on the 
award itself and not upon the decree following it. ( Lord 
Dunedin.) SASl SEKHARESWAR ROY v. LALIT 

Mohan Maitra. 521. A. 79 = 52 Cal. 314 = 

27Bom.L.R. 166 = 6 L. R. P. C. 23 = 

21 M. L. W. 286 = 86 I. C. 245 = 29 C. W. N. 633 = 

23 A. L. J. 717 = A. I. R. 1925 P. C. 34 = 

48 M. L. J. 20 (P.C.). 

Award—Binding nature of. 

- Vests title ijnmediately — Non-filing of aivard 

or refusal by Court to decree on it if affects binding 
force. 

The effect of an award of the arbitrator is to vest the 
title to the property in the parties according to the 
award and a decree on the award merely declares the 
right. A sale after award by a party not entitled under 
the award, in pursuance of an agreement to sell prior to 
the award but after the reference to arbitration is not 
‘effective as against the owner. An award is not valid 
merely because the party, in whose favour it was, never 
applied to have it filed in Court. The refusal to file an 
-award or of an application made to do so would have 
the effect that the award could never be relied upon in 
any suit relating to the subject-matter dealt with by it. 
As between the parties and their privies, an award is 
•entitled to that respect, which is due to the judgment of 
a Court of last resort. The award is in fact a final 
adjudication by a Court of the parties’ own choice, and 
until impeached upon sufficient grounds in an appro¬ 
priate proceeding, an award which is on the fact of it 
regular is binding. ( Mookerjec and Chotzner , //.) 
Baidyanath v. Panchanani. 

28 C. W. N. 140 = 37 0. L. J. 542 = 721. C. 128 = 

A. I. R. 1924 Cal. 72. 

C. P. Code , 0 ., 22, R. 4 —Death of one • party 
■before close of hearing of arbitration—Subsequent 
xiward if binding on the representatives if they never 
■agreed to the submission. 

In a submission to arbitration if before the death of a 
party the hearing of the case has been completed and 
nothing remains to be done except the delivery of the I 

D. D.— VOL. I—17 


ARBITRATION—Award—Definition of. 

award, and it is also shown that the intention of the 
parties was that not merely themselves but the legal 
representatives should also be bound by the decision of' 
the arbitrator, the award delivered after the death of' 
the party would be binding upon his representatives-in- 
interest. But where the hearing had not terminated and 
a great deal remained to be done before the arbitrator 
could come to a final decision, the representatives of a 
deceased party who had never agreed to the submission 
could not be bound by the award. (A/oti Sagar , j % y 

Tegha v. ram Singh. 79 I. c. 67= 

A. I.R. 1924 Lah. 725 


- Reference to settle a scheme—Arbitrators appoint¬ 
ing themselves managers— Award outside reference. 

Where the arbitrators were asked to lay down a 
scheme of management, by which the parties to the 
reference should be bound but the arbitrators appointed 
some of themselves as managers of temple property, 
held , the award was not within the terms of {he 
reference which did not contemplate that the arbitrators 
should substitute a managing body in supersession of 
the parties to the agreement of reference. (Ashworth 
and Simpson , A.J.Cs.) R.B. PANDIT S.ANKATA FRaSaD 
s'* J.AGannath. 9 O. L. J. 410 = 69 I. 0. 714 = 

26 O. C. 1 = A. I. R. 1922 Oudh 276. 

Award—Construction. 

- Estate conveyed under award—Widow and 

brother of deceased A/ahomedan—Disputes between , as 

to proper construction and effect of deceased's will _ 

Award settling and dividing properties between widow 
and brother—Estate taken by widow in properties allot¬ 
ted to her—Absolute or not. 

However much an award may be complained of by a 
stranger to the submission of his representatives, it 
cannot be rejected by a party to the submission or those 
representing him; and the representatives of a party to 
the submission are equally entitled to avail themselves 
of the benefit conferred upon him by the award. An 
Oudh Talukdar possessed of talukas entered Lists 2 
and 5 of the Lists of the Oudh Estates Act, 1869, died 
leaving a will by which he bequeathed the said taluks 
in the manner stated therein, to his brother, widow and 
daughter and her male issue. After his death disputes 
arose between his widow and his brother, and they 
referred their disputes, with reference to the properties 
dealt with by the will and with reference to other 
properties of the deceased to the arbitration of certain 
persons, authorising them to settle the disputes after 
perusing the clauses given in the will and considering 
other matters. The arbitrators ultimately made an 
award which awarded some of the taluks to the widow 

and divided the other properties of the deceased in a 
certain way. 

Held that, upon the true construction of the award 

the brother was entirely excluded from any interest in 

the property awarded to the widow, and that at any rate 

as far as he was concerned, the widow must have taken 

to have got the absolute ownership of the property 
awarded to her. ■ J 

Held further , that the arbitrators must be deemed to 
have had full authority to put such interpretation on the 
clauses of the will as they thought proper. {Lord Philli 
more.) THE DEPUTY COMMISSIONER OF B.ARABANki 

v. The Receiver in Bankruptcy. 3 Lurk- 379 - 
32 C. W. N. 1120 = 48 C. L. J. 418 = 5 OWN.' 565^ 

1131. C. 113=29 M. L. W 793 = 
A. I.R. 1928 PC. 202 = 56 M. L. J. 601 (P. C.). 

Award—Definition of 


——Award is an agreement of parties expressed bv 
third person chosen by parties. 
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ARBITRATION—Award—Enforceability of. 

An award is no more than the embodiment of the 
agreement of the parties and the order of a third party 
chosen by them to ascertain its terms and equitable 
relief may be given by the Court in a suit to enforce the 
terms of the award. Wood v. Griffith, 18 R. R- 18 
Ref. ( Kotval, A. J. C.) BlSAN SINGH FaTKCHAND. 

89 I. C. 829 = A. I. R. 1926 Nag. 52. 

Award—Enforceability of. 

■Suit to enforce— Absence of arbitrator's juris die' 


ticu pleaded—Evidence on issue: involving question of 
jurisdiction should not be excluded — C. P. Code, 0 . 15, 

R. 3 (1). . , 

When in the suit on an award objection is raised as to 

the jurisdiction of the arbitrators it would be illegal for 

the Court to shut out evidence on the issues involving 

the question of arbitrator’s jurisdiction and to decide the 

case on other issues as preliminary issues. (Zafar All 

and Addison, //.) RAGHUNATH v. SULZER BRU- 

PFRFR 7 Lah. 42 = 7 L.L. J. 611 = 

27P.L. R 287 = 92 I. C. 712 = 

A. I. R. 1926 Lab. 125. 

__ Dismissa 1 of application to file award on ground 

of some parties being unrepresented minors, docs not ren¬ 
der award void or otherwise nuenforcible. 

Dismissal of application to file an award on the ground 
that certain parties were minors and were not properly 
represented may per sc deprive the adult parties to the 
award, of the power of enforcing it by certain effective 
statutory methods, but it does not render the award void 
or otherwise unenforcible as against those parties. {Lord 
Atkinson.) KIRKWOOD v. MaUNG SlN. 89 I. C. 773 = 
30 C W. N. 529 = 5 Rang. 186 = 62 I. A. 266 = 
6 L. R. P- C. 160 = A. I. R. 1925 P. C. 216. 

■Limitation Act, Art. 120 —Suit to enforce award 


— Art. 120 applies. 

A suit to enforce an award is governed by Art. 120. 

(AJacleod, C.J. and Fawcett , /.) RaJMAL GlRDHARI 
Lal 7 .'. Maroti Shivaram. 46 Bom. 329 = 

69 I. C. 765 = A. I. R. 1921 Bom. 389. 

Award—Finality of. 

■Room slum Id not exist for further litigation. 


The award of the arbitrator is intended to be final 
both in fact and law, and the Courts will not interfere 
except on certain well-recognised principles and in cer¬ 
tain well-defined circumstances. An award made in a 

form in which it is calculated to have an effect, which is 
the opposite of finality, should be deemed as falling 
l>elow the standard. The arbitrator ought not to include 
evidence or refer to or discuss authorities, making his 
award more like the judgment of a judge which is subject 
to appeal than the award of an arbitrator. •( Sanderson, 
C. /., and Walmsley, J.) SREE Lal MaNGTU LALr*. 
T F Madan 88 1.0. 49 = 52 Cal. 100 = 

A.I.R. 1925 Cal. 599. 

■Statement of arbitrators as to the details of the 


WP ' W W ^ ^ - - - —- w 

'proceedings is prima facie conclusive • 

In cases where the parties are at variance on the 
question as to what took place before the arbitrators, 
the proper course is to take the statement of the arbi¬ 
trators as to the facts as prima facie representing the 
true state of affairs as to what took place at the time of 
the enquiry unless there is very strong reason for doubt¬ 
ing the accuracy of their statement. (Kumaraswami 
Sastri. /.) NARASIMHULU CHETTY In the matter of. 

17 M. L. W. 648 = 751.0. 850 = 

A.I.R. 1924 Mad. 274. 

•Award—Final except where there is error of law 

. « /■ . t t 


ARBITRATION—Award—Invalidity of. 

Where a cause or matters in difference are referred 
to an arbitrator, whether a lawyer or a layman, he is 
constituted the sole and final judge of all questions both 
of law and of fact. The only exceptions to that rule- 
are cases where the award is the result of corruption or 
fraud, and one other, which though it is to be regretted, 
is now firmly established, viz., where the question of 
law necessarily arises on the face of the award or upon, 
some paper accompanying and forming part of the 
award. An error in law on the face of the award 
means that you can find in the award or a document 
actually incorporated thereto, as for instance, a note 
appended by the arbitrator stating the reasons for his 
judgment, some legal proposition which is the basis of 
the award and which you can then say is erroneous. 
C Lord Dunedin.) CHAMPSEY CO. v. JIVRAJ BALOG- 

CO. 73 I. C. 436 = 38 C.L.J. 130 = 47 Bom. 578 = 
50 I. A. 324=28 C.W.N. 397=33 M.L.T. 419 = 
25 Bom. L. R. 588=1923 M.W.N. 596 = 
4 L.R. P.C. 99 = A.I.R. 1923T.C. 66 = 

44 M.L.J. 706 (P. C.). 

Award—Invalidity of. 


Reference not bona fide —Award incomplete 


Necessary party not present—Award is invalid. 

Where the reference is not a bona fide reference for 
the settlement of civil disputes only, and award is in¬ 
complete and the parties whose presence was absolutely 
necessary to make it valid were never before the arbi¬ 
trator, the award is not valid. (Sir Binod Miiter.y 
Kamini Kumar Basu v. Birendra Nath Basu. 

123 I.C. 187 = 32 Bom. L.R. 639 = 34 C.W.N. 484= 

51 C.L.J. 400 = 31 M.L.W. 811 = 

A.I.R. 1930 P.C. 100. 


rising on the face of the award. 


■“Omission without consent of parties to decide 
anything material, undertaken to be decided vitiates 
award — Parties' consent to omissiem need not be express — 
Consent is unnecessary for omission to do anything which 
was practically impossible for the arbitrators to do. 

If an arbitrator chooses to undertake the decision of 
a variety of matters with the consent of parties, and 
he deliberately, or by an oversight without the consent 
of the parties omits from his decision anything really 
material, it is sufficient to destroy the award. But if in 
the course of events which have happened since an ar¬ 
bitrator took upon him his office, it has become im¬ 
possible, or no longer desirable either in the view of the 
arbitrator, or in the view of the parties themselves to 
decide any one or another of the points originally sub¬ 
mitted, and the parties themselves realise that the 
arbitrator should disregard that point, the defect which 
would otherwise invalidate the award, ceases to be a 
defect. The consent for such a purpose may take various 
forms : an expressed withdrawal, a mutual understand¬ 
ing not to submit the necessary materials, a mutual 
recognition by the parties that a condition of things 
exists which makes a decision impossible, or a diplo¬ 
matic silence with regard to a mutual understanding. 
Even in absence of parties* consent, the award is not 
invalidated by arbitrator’s omission to do a thing which 
was impossible for him to do. Where it was the duty 
of the arbitrators to divide certain villages between the 
parties but where it was practically impossible to go 
over the ground and to make the necessary partition by 
metes and bounds, held, that the omission to make the 
partition did not invalidate the award though the parties 
had not consented to the omission. (Walsh, A. C . /. 
and Ryves, J.) KHUB LAL v. BlSHAMBHAR SAHAI. 

22 A.L.J. 919=5 L Jt. A. (Oiv.) 649= 
821.0. 219=AXR. 1925 AU. 103. 
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ARBITRATION—Award— Invalidity of. 


- -Award made without survey of goods provided in 

the agreement to refer is invalid. 

Where the arbitration clause provided that “ the 
Chamber shall arrange for survey in accordance with its 
rules, that surveys shall be held on the actual goods and 
not on shipment samples...” and without such surveys 
the arbitrators made their award. Held , that the award 
made by the arbitrators was made without jurisdiction 

and was invalid. (1923) A. C. 480 ; 47 Bom. 578 ; 
(1857) 3 C. B. (N. S.) 189 Foil. ( Buckland, /.) 

CHANDMUL MULCHAND V. S. AND C. NORDUNGER. 

80 I.C. 151—28 C.W.N. 261 = A.I.R. 1924 Cal. 490. 

- Mistaken view of real rights invalidates. 


Where the parties to an arbitration were obviously 
acting under quite a mistaken view of their real rights 
and the arbitrators seemed also to have adopted that 
view', held, that the arbitration proceedings and the award 
therein cannot be supported. 45 Cal. 590 and 6 Pat. 
L.J. 604. Foil. ( Bucknill and Ross, JJ.) RaM BAHA¬ 
DUR Sen v. Mahanth Ganesh Bhagat. 

73 I.C. 542 = 2 Pat. 554 = 5 P.L.T. 255 = 

A.I.R. 1924 Pat. 49 (59). 


- No provision for decision by majority—Award by 

majority is invalid. 

A dispute was referred to arbitration. The agree¬ 
ment of reference provided for the settlement of the 
dispute by four arbitrators and a sarpanch acting to¬ 
gether. There was no provision between them that 
the opinion qf thftmajority was to prevail. All the five 
arbitrators entered into the reference but the award 
was signed by only four of them. It was found that the 
fifth man did not sign, because he did not concur in the 
award. 

Held, that the award was invalid. 7 M.174 ; 8 
All. 64, Foil. ( Kanhaiya Lai, J.C.) NaND KlSHORE 
v. KISHORI LaL. 74 I.C. 299 = 10 O.L.J. 29 = 

26 O. C. 350 = A.I.R. 1923 Oudh 181. 


- Some arbitrators absent during evidence—Award 

is invalid. 

Where all the arbitrators do not attend at all the 
meetings and where the evidence is taken in the absence 
of one or more of the arbitrators the award is invalid. 
(.Ashworth and Simpson, A. J. Csl) R. B. PaNDIT 

Sankata Prasad v. Jagannath.' 

69 I.C. 714 = 9 O.L. J. 410 = 26 O C. 1 = 

A.I.R. 1922 Oudh 276. 


- Arbitration without intervetition of Court—One 

of the arbitrators refusing to take part—Award is in¬ 
valid and submission cannot be pleaded as bar to suit. 

When the reference provides for a decision of all the 
arbitrators, the refusal of any of the arbitrators to take 
part in the arbitration invalidates the aw’ard. The 
submission no longer remains in force and cannot be 
pleaded as a bar to the suit. {Daniels, J. C.) LACH- 

man Prasad v. pran Nath. 65 I.C. 339 = 

8 O.L.J. 585 = A.I.R. 1922 Oudh 108. 


ARBITRATION—Award—Scope. 

Delhi Cloth and General Mills Co., Ltd. v. 
Kidari Pershad Chedpi Lal. 

64 I. C. 363 = 22 P. L. R. 1922 = 

A.I.R. 1921 Lah. 396. 

- Notice not given—Award is illegal. 

An award given in the absence of one of the parties 
and without any notice as to the time or the place 
where the arbitrators would sit to decide the dispute, is 
illegal. (Scott-Smith and Abdul Qadir, //.) Raja 

Ram Punam Chand v. jogal Kishore Ram Rich 
PAL - 65 I.C. 577 (Lah.). 

Award—Irregularity. 

-- Arbitration taking place in England as per clause 

in contract providing therefor, in accordance with Eng- 
lish law—/rregularity in award—Steps not taken under 
English Procedure to set aside—Award becomes final. 

The respondent at Madras agreed to supply sheep 
skins to the appellants in London and any dispute aris¬ 
ing was agreed to be referred to arbitration. On the 
ground that quantity supplied was of inferior kind the 
appellants sold it with the consent of the respondent 
and claimed the difference, and appointed an arbitrator 
and gave the respondent notice to appoint his arbitrator 
and to the effect that if no arbitrator was appointed the 
arbitrator appointed by the appellants was to be the sole 
arbitrator. The arbitrator awarded the difference hav¬ 
ing lead the contract and correspondence. A suit was 
brought in Madras High Court on the award. The re¬ 
spondent pleaded he had no notice from the arbitrator 
who acted irregularly. Their Lordships held 
as the contract was made and was to be Der 
formed in England, and as the arbitration clause provid 
ed for an arbitration which was to take place in Lon 
don and in accordance with English Law and procedure 
under the Law by which both parties agreed to be 
bound, any objection to an award on the ground of mis 
conductor irregularity on the part of the arbitrator 
must be taken by motion under Arbitration Act of 1889 
to set aside or remit the award, and if not so taken 
cannot be pleaded in answer to an action on award Tf 

no such motion is made within the time limited hi 
OrdPr 64 P 14 nf the q nmitea by 

e Supreme Court of 

es as fully binding 

, . a .-rr . incorporated in the 

contract. Any difference going to the root of the award 
e.g., that the arbitrator had no jurisdiction or that the 
matter was tainted with fraud could have been pleaded 
in the suit } but a defence on the ground of irregular!tv 
not appearing on the face of the award was excluded bv 
law by which both parties had agreed to be hnnJ 
(Viscount Cave.) OPPENHEIM AND CO v IT a nr t? 
Mahomed Haneef Saheb. 74 t n 

45 Mad. 496 = 1922 M. W. N 396- 

16 M. L.W. 33 = 26 C. W N 642 = 
30 M. 1. T. CP. C.) 291 = 49 1' A 174- 
24 Bom. L. R. 1245= 36 CLJ 444 " 
A. I. E. 1922 P.C. 120 = 43 M. L. J. 422(Pc.). 


. . A ward based on documents—Parties not having 

opportunity to meet the inferences deducible from the 
documents—Award should be set aside. 

Where an arbitrator received certain documents from 
the defendants in a suit referred to his arbitration and 
made extracts therefrom and placed them on file and 
made his award without giving the parties an opportun¬ 
ity of seeing the said documents and of meeting the 
inference deducible from them. 

Held , that there was such a breach of duty on the 
part of the arbitrator, as entitled the party to have the 
award set aside. 18 Bom. 299, Rel. on. (Martineau, J.) 


-Irregularity in procedure-No p ro p er . . 


ing- 


Award is vitiated . 

If irregularities in procedure are proved which . 
to no proper hearing of the matters in disnute 
would be misconduct sufficient to vitiate the ’ 
without any imputation on the honesty or imn.!^:’ 
of the arbitrator .{.Mookerjee, A.C.J. and Flefchjf X 

Hari Singh v. Kankinarah Co., ltd. ’ 

34 C. L. J. 39 = 661. C. 389 = A. I. R. 1921 Cal. 657 

Award—Scope. 

£*• P • Code , O. 34-— 0. 34 has no a-hAlim*' 
award decrees. Wheat, on to 
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ARBITRATION—Award— Scope. 

The provisions of C. P. Code, O. 34, do not apply to 
decrees passed in accordance with ana warden a refer¬ 
ent to arbitration. A.I.K. 1924 Pat. 263, Foil. {Btote, 
/.j Punjab National Bank, Ltd., Lv allpur ». 

thakak das mathra das. a l r MJ 7 116 

•Compromise sanctioned by arbitrators operates as 

COHt \ Judgm°nt by consent will in many cases operate as 
a contract. Where parties submitted a dispute to arbi¬ 
trators but they submitted a razinama which concluded 
the dispute, held, the razinama, as sanctioned by the 
arbitrators, was nothing more than a contract between 
the parties. { Coutts-Trotter, C.J.and Sundaram Chetly, 
r\ MUNISAMI NAICKEN V. VEDACHALA NAICKEN. 

y 101 I. C. 386 = A.I.R. 1928 Mad. 23. 

-- Award must not exceed submission in substance 

or form. 

An arbitrator has no right to traverse beyond the 
limits of the particular matters submitted to him for de¬ 
cision. His award must strictly conform both in sub¬ 
stance and in form to the submission. ( Rape hand Bila- 
ram A. /. C.) FIRM OF MAHOMED A LI A. K.ARIMJl 

c. sons v. charatsing budsing. 80 I. C. 596 = 

* A. I. R. 1925 Sind 51. 

Award—Setting aside. 


■.Passed ex parte. 


An award passed ex parte will not be set aside in 
absence of sufficient cause for absent party’s non-appear¬ 
ance. (Rupchand Bilaram, A./.C.) FIRM MOTHA- 
RAM D \WLATRAM V. FIRM MAY ADAS DAWLATRAM. 

19 S. L. R. 251 = 78 I. C. 521 = 
A. I. R. 1925 Sind 150. 


ARBITRATION—Award—Validity 1 < 

- Decision of a question of construct toft referred to 

can be set aside only i f procedure is illegal, such as ad¬ 
mitting inadmissible evidence but not on the ground of 
Court coming to a different conclusion . 

Where a question of construction is referred to arbi¬ 
tration, the decision of the arbitrator on that point can¬ 
not be set aside by the Court only because the Court 
would itself have come to a different conclusion but 
where it appears that the arbitrator has proceeded ille¬ 
gally, for instance, that he has decided on - evidence 
which in law was not admissible then there is error in 
law which may be proved. ( Raymond and Rupchand 
Dilaram, A./.Cs.) MESSRS. DUTTON MASSEY & CO. 
v. MESSRS. JAMNADAS HURPRASAD. 

19 S. L. R. 152 = 76 I. C. 84=A. I. R. 1924 Sind 51. 

Award—Validity. 

- Where arbitrator lays down principles according 

to which accounts are to be settled, award cannot be said 
to be indefinite or incomplete. 

If the arbitrator lays down the principles according to 
which the accounts have to be settled, no valid objec¬ 
tion can be raised to the awards on the ground of their 
being indefinite or incomplete. 14 C.L.J. 188 and 15 C. 
L.J. 360, Ref. (Jai Lai and Bhide, JJ .) NANAKCHAND 
v. fANARSl Das. A. I. R. 1930 Lah. 425. 

-Where the agreement to refer leaves the matter 

to be decided by the majority of the arbitrators, the fact 
that only three of five arbitrators signed the award can¬ 
not render the award invalid if none of the arbitrators 
have refused to act. 7 All. 523, Dist. ( Nanavutty, J.) 
Bhoj Nath v. Shiva Nandan. 

A. I. R. 1930 Oudh 389. 


_ Award can beset aside—Where the arbitrator has 

been paternal cousin to one of the parties and the 
other has not knerwn this. 

\ person who is related to one of the parties as his 
first paternal cousin is disqualified from sitting as an 
arbitrator f the other party was not aware of such 
relationsh.p existing between him and the party men¬ 
tioned. fn such a case the fact of the relationship 
affords a real likelihood of an operative prejudice on his 
part. It is not necessary when the award is sought to 
be set aside to prove actual bias or partiality on the 
arbitrator’s part or that the existence of the relationship 
produced any influence on his mind. ( Rupchand Bila- 

ram, A. J. C.) Firm Motharam Dawlatram v. 
FIRM MAY ADAS DAWLATRAM. 19 S. L. R. 251 = 

781. C. 521 = A. I R. 1925 Sind 150. 

- Award can be set aside for error in law in reasons 

stated in award . 

An award in which an arbitrator gives his reasons for 
his decision, which reasons are erroneous on a point of 
law, is an award in which there is an error of law on the 
face of the award and should be set aside. 47 Bom. 578; 
A.I-R. 1923 P.C. 66, Foil. (Rupchand Bilaram, A./.C.) 
Firm of Mahomed ali A. Karimji & Sons v. 
Charatsing budsing. 80 I. C. 596 = 

A. I. R. 1925 Sind 51. 

-On the very day on which an award was filed in 

the Sind Judicial Commissioners’ Court the non-appli¬ 
cants filed a suit at Lahore and got an ex parte decree 
cancelling the contract and holding that the reference to 
arbitration was invalid and restraining the applicant and 
the arbitrator from filing the award. On objection by 
the non-applicant on the basis of the Lahore decree, 
held, that the Lahore decree operated as res judicata 
and was sufficient to justify the taking off the file of the 
award filed at Karachi. (Kennedy, A./.C.) MOHAN 

Shah v. Messrs. Dewanchand & Co. 

811.0. 1024 = A. I. R. 1924 Sind 60 


- Limitation Act, Art. 178 — Award not made rule 

of Court within limitation period—Award does not 
become invalid. 

An Arbitrator’s award does not become invalid merely 
because it has not been made a rule of the Court within 
the prescribed period of limitation. 4 O. L.J. 4H7, Rel. 
on. (Pullan, /.) THAKUR DIN SlNGH v. BHAGWAN- * 

din Singh. 11 L. R. A. (Rev.) 32 = 

A. I. R. 1930 Oudh 51. 

- Proof of award is sufficient evidence of fact and 

validity of award in the absence of agreement to refer 
to arbitration . 

Where a party is put to the proof of the arbitration 
award on which he bases his claim, the award is suffi¬ 
cient evidence of the fact of the award and of validity 
of the award in the absence of the agreement to refer to 
arbitration, because the fact of the award raises the 
presumption that there was a reference and that the 
award was in accordance with the reference. ( Ashworth , 
/.) Balu Ram v. Lala Ram. 116 1.0. 853= 

A.I.R. 1929 All. 416. 

- Plaintiffs appearing under protest—Arbitrators 

returning proceedings to Court—Court writing to arbi¬ 
trators with request to resume work, protest being un¬ 
justified—Further proceedings of arbitration were not 
vitiated as Court did not compel them. 

Certain arbitrators returned proceedings to Court on 
the ground that plaintiffs appeared before them under 
protest. The Court wrote to them requesting to finish 
the work and saying that the protest did not matter, it 
was unjustified and that the Court had confidence in 
them. 

Held, that the writing did not amount to an order 
forcing or compelling arbitrators to resume their work. 
It was simply a request to reconsider their decision and 
to resume the arbitration if they were agreeable to do 
so. And so the writing does not vitiate further pro- 
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ARBITRATION^-Award—Validity. 

ceedings in arbitration. 7 All. 20, Dist.; 10 All. 137 and 
23 W. R. 429 and A. I. R. 1921 All. 361, Rel. on. 
{Fawcett and Mirza , //.) KESHAV LaL MOHAN LaL 

v. Bai Lakshmi. 52 Bom. 568 = 

30 Bom. L. R. 950=112 I. C. 284 = 

A.I.R. 1929 Bom. 50. 

- Validity should be determined by locking to its 

operative portion only . 

Per Gokara?i Nath Misra , /.—The award of the 
arbitrators should, according to the ordinary- 
rule of law, be read as a whole and por¬ 
tions out of it cannot be picked up to show that the 
finding of the arbitrators was inconsistent with those 
portions. According to Form No. 5 in the appendix 
attached to the second schedule, the only thing which 
arbitrators are required to state in their award is their 
conclusion and nothing else. Therefore, in order to 
find out what the award means, one has only to refer to 
the operative portion of the award ; and the legality or 
illegality of the award must depend upon that portion 
and not upon anything else. (IVazir Hasan and 
Gokaran Nath Misra, JJ. afterwards Stuart . C.J., 
Raza and Pullan , JJ.) GaNESH SlNGH v. BHIKHAM 

Singh. 3 Luck. 1 = 107 I.C. 545=4 OWN. 1085 = 

A.I.R. 1928 Oudh 1 (F.B.). 

- Arbitration—Award bad on face of it—Error in 

law—Contract incorporated into award . 

Parties who submit their disputes to arbitration aie 
bound by the arbitrator’s conclusions in point of law or 
of fact. An arbitrator is guilty of judicial misconduct 
if he makes a mistake of law visible on the face of his 
award. But the error in law must be distinctly collected 
from the face of the award or from some document in¬ 
corporated into the award. Where an award recites a 


ARBITRATION—Award—Validity. 

the arbitrators are powerless to do anything more 
than recording the compromise and passing it on to the 
Court to deal with it. Accepting compromise is an ad¬ 
judication of the case as is a deciee of the Court found¬ 
ed on a compromise and to admit that an award may be 
challenged on the ground as the aibilrators did not 
themselves independently consider and decide the 
matter, will be contraiy to the principle of paragraph 
; 15 of C.P. Code, Sell. II. ( Wallace , J.) RAMU NaIDU 
! v. NAYANAPPA. 19 M. L. W. 562 = 

i 1924M.W.N. 356=80 I.C.571 = 

A.I.R. 1925 Mad. 56. 

- Error in law—Question of law specifically re¬ 
ferred—Error is not fatal—Otherwise errer is fatal if 
apparent on face of award . 

i Where the arbitrators are judges both of facts and 
i of law, error in law, if any, does not vitiate the award. 

Where a specific question of law is specifically referred 
' by the parties, to the arbitrators who arrive at a wrong 
decision of law, their award cannot be challenged 
though the error of law is apparent cn the face of the 
award itself. Where, however, a specific question of 
law is not so referred, an erroneous decision of law’ 
may be attacked provided such error appears on the 
face of the award itself, or any document so closely 
connected as to form part of the award. ( Rupcha?id 
Bilaram, A.J.C.) FIRM MaI'HOWRaM HARDEVDAS 

Mitsui Bhusan Kaisha, Ltd. 19 S.L.R. 54 = 

78 I.C. 230 = A.I.R. 1925 Sind 186. 

- Damages granted in pounds—Exchange rate not 

specified—Award is not uJicertain — C. P. Code, 
Sch. II , Para. 14. 

An error in law on the face of the award must be 
distinctly collected from the face of the award or from 


contract, but only for a particular purpose, namely, to : 
earmark the disputes referred to arbitration, the con¬ 
tract does not thereby become a document forming 
part of the award. 47 B. 578 ; 44 M. L. J. 706 (P.C.), 
Foil. ( Visccnint Sumner.) FIRM OF SALEH MAHO- 
MED UMER DOSSAL v. SETH NaTHOOMAL KES- 
SAMAL. 21 S.L R. 101= 104 I.C. 476 - 

31 C.W.N. 1027=29 Bom. L R. 1150 = 
46C.L.0*. 9 = 39 M.L.T. 61= A.I.R. 1927 P.C. 164 = 

53 M.L.J. 18 (P.C.). 

- Minority absenting and rendering award by 

majority of arbitrators infructuous— Award is not in¬ 
valid merely on that ground. 

Where the minority of the arbitrators appointed re¬ 
frain from having anything more to do with the further | 
proceedings in arbitration and render infructuous the 
award by the majority the award will not be set aside 
merely on that ground. ( Srinivasa Aiyangar, J.) 
Sanjivappa v. VENKATANARAPPA. 

100 I.C. 634= A.I.R. 1927 Mad. 436 = 52 M.L.J. 357. 

- —Arbitrator authorized by the parties to proceed 

ex parte— His award cannot be objected to on the 
ground of failure of one party to attend. 

Where the solehnama expressly provides that if the 
parties do not appear after due notice the arbitrator j 
can proceed ex parte , the award made by the arbitrator 
cannot be objected to on the ground that the arbitrator 
carried on an ex parte enquiry owing to the failure cf 
one of the parties to the reference to appear before 
him after proper notice. {Newbould and Pearson , JJ.) 

Hem Chandra Kunpu v. JnaNendra Chandra 
KUNDU. ' • 90 I.Q. 624 = A.I.R. 1926 Cal. 116. 

“ -Award on a reference in a pending suit embody¬ 
ing compromise is valid. 

An award passed by arbitrators in a pending suit 
which merely embodies a compromise of the parties 
themselves before the arbitrator is a valid award and 


any paper so connected with the award as to form part 
of it. Wheie, in an arbitration, the arbitrator had 
awarded the amount claimed in pounds sterling and 
the rate of exchange for payment was not specified, 
held, that the award was not bad for uncertainty. 
{Raymond, A.J.C.) MESSRS. BEITH STEVENSON & 

Co. v. Firm of Narooman Khemchand. . 

17 S.L.R. 86= 80 I.C. 1C09 = 
A. I. R. 1924 Sind 117. 

- Arbitrators—Collusicn with me of the parties. 

An award based cn the collusive action of the arbi¬ 
trators is necessarily wholly invalid owing to their mis¬ 
conduct. 

An award based on the collusive action of the arbi¬ 
trators found that the appellant was the Keittima 
adopted daughter of A', and was entitled to a fourth 
share of his estate, or Rs. 30,000. In pursuance of the 
award the respondent, the other party to the arbitration, 
paid the sum of Rs. 30,000 to the appellant and ob¬ 
tained a deed of release from her. Held , that the 
finding in the award, that the appellant was the Keit¬ 
tima daughter cf K could not be relied upon by her, 
and that the payment of Rs. 30 000 under the terms of 
the award could not be regarded as a valid release of 
the claims of the appellant against the estaleof K. 
{Lord Parmoor.) Ma THAN THAN v. Ma PWA THIT. 

1 Rang. 451 = 2 Bur. L. J. 260 = 29 C.W.N. 610= 

1923 M.W.N. 711 = 33 M.L.T. 361 = 
77 I. C. 63 = A. I. R. 1923 P.C. 156 = 

46 M.L.J. 334 (P.C.). 

Misconduct of arbitrator—Omissicn of point no 
longer in controversy docs not vitiate award — C.P. Cede, 
Sch. II, Para. 15 {a). 

1 he mere fact that the arbitrator is silent in his 
award, as to a point which was one of the points origi¬ 
nally submitted to him, but on which in fact he finds 
there is no longer any controversy between the parties 
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ARBITRATION—Award—Validity* - 

does not vitiate the award. Randall v. Randall , (1805) 
7 E. R. 81 ; 13 C. L. J 399 and 14 C. L. J. 188, Dist. 
(Mears, C . J. and Ryves, J.) HARAKH RAM JaNI v. 

Lakshmi Ram Jani. 43 All. 108 = 60 I. C. 626 = 

A. I. R. 1921 All. 384. 

- Umpire—Parties having notice of umpire's ap¬ 
pointment—No notice of the date of hearing sc>~'ed on 
parties—Failure to take evidence in presence of parties 
will not vitiate award if parties do not apply for. 

An umpire is bound to re hear the evidence taken in 
absence of parties if an application is made to him to 
that effect, and if he fails to do so, his award will be 
bad for misconduct, but if the parties do not apply to 
him to hear the evidence again, having knowledge of 
his appointment, although notice is not sent by umpire 
of the date of hearing, he may well conclude that they 
have waived their right to do so and are content with 
his deciding the case on the materials before him. 
5 S.L.R. 89, Diss. ( Raymond , A.J.C.) E. MILLER v. 
DHANSINGH RAM Lal. 15 S L R. 68 = 

63 I. C. 141 = A.I.R. 1921 Sind 27. 

Award—Miscellaneous. 

- .-hoard must be produced when exclusive title is set 

up on its strength. 

Where exclusive title is set up on the strength of an 
award, the award must be produced. ( Raza , /.) NaRO- 
tam Das v. Muhammad raza. 96 I. C. 14 = 

A. I. R. 1926 Oudh 522. 

- Extension of time. 

A written application is not necessary for extension of 
time for filing the award. 3 Mad. 59, Dist. ( Maclcod , C. 
J. and Shah , /.) SAKALCHAND MOTI v. AMBARAM 

Haribhai. 26 Bam. L. R. 280 = 80 I. C. 260 = 

A. I. R. 1924 Bom. 380. 

Clause in Contract. 

- Arbitraticm clause providing that in case one 

party fails to appoint arbitrator , decision given by 
arbitrator appointed by other party shall be binding — 
Clause covered case of appointment of fresh arbitrate 
when one already appointed had declined to act — Arbi¬ 
trator appointed by other party could not act as sole 
arbitrator. 

An arbitration clause provided as follows: “ It is 

further agreed that if within 20 clear days. 

after being requested by letter addressed to his or their 
usual place of business either party fail to appoint an 
arbitrator or surveyor ready and willing to act, the 
decision of the arbitrator or surveyor appointed by the 
other party shall be in like manner binding on both 
parties.” 

Held, that the clause covered the case of appointment 
of a fresh arbitrator when the arbitrator already ap¬ 
pointed had declined to act and so the party whose arbi¬ 
trator had refused to act should have been given a 
chance to appoint a fresh arbitrator. Hence the arbitra¬ 
tor appointed by the other party was not competent to 
give award acting as the sole arbitrator. A. I. R. 1922 
P.C. 374, Rel. on. (Mukerji and Bennet , //.) SHANKAR 

Lal Lachhmi Narain v. Phulchand Fateh 
CHAND. A. I. R. 1930 All. 684. 

- Afercantile—Court should be careful of setting it 

aside. 

Where in a mercantile contract the parties have deli¬ 
berately entered into a contract involving an arbitration 
clause, the Court should be careful of setting it aside. 
{Hemp, Ag.C. J. and Murphy, /.) MaRITTLMA ITA- 

liana Steamship Co. v. Burjor Framroze rus- 
TOMJI JOSHI. 32 Bom. L. R. 43= 

A. I. R. 1930 Bom. 186. 


ARBITRATION —Clause in Contract* 

- Contract Act , S. 2S—Oue party to contract agree¬ 
ing to abide in case of dispute regarding contract by 
decision of another—Such decision is binding on him 
unless it is arbitrary or unjust. 

Where a party to a contract agrees that in case of 
any dispute arising out of the contract or in any matter 
concerning the contract he will abide by the decision of 
the other party, he cannot afterwards be allowed to say 
that such decision is not binding upon him, being a deci¬ 
sion by a person in his own cause unless it be shown to . 
be arbitrary or otherwise unjust. A. I. R. 1927 Sind 
253, Foil. ( Percival, J. C. and Rape hand, A. J. C.) 
detaram v. Forbes. 1171. C. 778 = 

A. I. R. 1930 Sind 17. 

- Buyer and seller—Contract providmg appoint¬ 
ment of arbitrator by one party for the other after seven 
days from despatch of notice—Notice not delivered to 
other party for a fortnight—Sufficient cause for not 
enforcing terms of clause not shown—Terms must be 
enforced. 

Where according to the terms of the indent the seven 
days, after which the other party should have power to 
appoint an arbitrator on behalf of the defaulting party, 
were to count not from the date of the receipt of the 
notice, but from the date of its posting ; but the notice 
was actually delivered to the defaulting party after a 
fortnight and no sufficient ground had been urged why 
these provisions of reducing the period of notice to 
seven days from the date of despatch and agreed to by 
the parties with open eyes should not be given effect to, 
held, that the objection by the defaulting party to the 
appointment of arbitrator on their behalf by the other 
party on that ground must fail. ( Rupchand , A. J. C.) 

Shaw Wallace &Co. v. Gurbaxsing Beshen- 
SlNG. 109 I.C. 262= A. I. R. 1929 Sind 58. 

- Articles of Association of a Chamber of Commerce 

providing for compulsory arbitration of disputes 
arising between its members—Chamber has no jurisdice- 
tion to decide disputes arising out of transactiotts prior 
to its incorporation. 

There was an unregistered Marwari chamber of com¬ 
merce which by one of its by-laws provided for optional 
arbitration among its members. This was turned into a 
registered chamber of commerce bn 25th November, 1925 
and by one of the articles of association provided. 44 It 
shall be compulsory for every member or associate 
member in the first instance to have all disputes arising 
out of or in course of all dealings and transactions in 
seeds, wheat and hundi-chittis between himself and any 
other member or associate member and optional in the 
case of disputes in gold, silver, cotton, cloth, etc., settled 
by or before the board or such person or persons as may 
be nominated by the board to act as arbitrators or 
umpires and subject to any special rules as may be 
prescribed in that behalf from time to time by arbitra¬ 
tion and without recourse to a Court of Law,” 

Held, that the provision regarding compulsory arbi¬ 
tration applied to arbitration subsequent to the incor¬ 
poration of a registered chamber and though the parties 
were members of the prior unregistered chamber, the 
registered chamber would have no jurisdiction to decide 
disputes among them arising out of transactions prior 
to the incorporation of the registered chamber. ( Marten , 
C.J.and Blackwell y J.) CHETANDAS DaGA 7'. RADHA- 

kisson Ramchandra. 29 Bom. L. R. 1087= 

104 I. C. 174=A. I. R. 1927 Bom. 563. 

- Interpretation—Submission clause in eofitract 

alloioing so many days for appointing arbitrator — So 
many clear days commencing from midnight to mid¬ 
night art to be alloived. 
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ARBITRATION—Clause in Contract. 

When a period of time allowed in a submission clause 
for the nomination of an arbitrator is as so many days it 
is to be construed as so many clear days commencing 
from midnight to midnight. 3 S. L. R. 237 and 7 S.L. 
R. 1, Foil. (Lobo, A. /. C.) MACDONALD & Co. v. 
NARAINDAS POKERDAS. 99 I. C. 554 = 

A. I. R. 1927 Sind 126. 

- 'Submission clause—Submission to two arbitra¬ 
tors by one party alone instead of each party nominat¬ 
ing his own arbitrator according to submission clause 
in contract—Reference is complete when arbitrators 
are nominated—Drawing up of reference and accept¬ 
ance by arbitrators may be subsequent. 

A submission clause in a contract followed by the 
nomination of an arbitrator by the parties, whether 
each of the parties to a contract nominates his own 
arbitrator or whether one party nominates both arbitra- j 
tors on failure by the other party to nominate his arbi¬ 
trator having been called upon to do so renders the 
reference complete when the arbitrators have been nomi¬ 
nated in terms of the submission clause, and the appoint¬ 
ment of an arbitrator is complete even when a reference 
is drawn up and has been accepted by the arbitrator 
subsequently. 8 S. L. R. 302, Dist.; A. I. R. 1924 Sind 
91, Expl. (Lobo, A. J. C.) MACDONALD & Co v.- 
NARAINDAS POKERDAS. 99 I. C. 554 = 

A. I. R. 1927 Sind 126. 

- Policy of Insurance providing for reference to 

arbitration—Reference and award under Arbitration 
Act are not bad—Arbitration Act , S. 7. 

Where the Policy of Insurance provided by a clause 
for reference to arbitration but there was no reference to 
such clause of the policy in the reference, held, the fact 
that the arbitration proceedings were under the reference 
before a Tribunal other than that contemplated by the 
clause of the policy but in itself legal was no ground for 
holding that the award was in any way bad. ( Kennedy , 
J.C. and Raymond, A.J.C.) HIMALAYA ASSURANCE 

•Co., Ltd. v. assudamal Harbhagwan Das. 

88 I. C. 878 = A. I. R. 1926 Sind 8. 

- Contract providing that any dispute arising 

should be referred to arbitration—Disputes arising at 
different times—Arbitration can be held at different 
times in respect of the same contract. 

Where the submission clause in the contract provides 
that any dispute arising from the contract would be 
referred to arbitration, it is open to the construction that 
there can be more than one award in respect of the same 
contract, if different disputes arise at different times;and 
the submission of any one dispute which may have arisen 
at any one time cannot be pleaded as a bar to a refer¬ 
ence of any subsequent dispute to arbitration under 
the clause. (Ru pc hand Bilaram , A. J. C .) FIRM OF R. 

B. Brijlal Jagannath v. Firm of Allah Ditta 

MAHBOOB ILLAH. 86 I. C. 393 = 

A. I. R. 1925 Sind 242. 

- East India Cotton Association Rules — Rule 43-^4, 

D 58 —Purposes of arbitration includes appinntment as 
umpire—Nominate means finally appoint—Rules about 
extension relate to arbitrators, not umpires—Rules in 
Rule 58 refer to Traditig Rules. 

The word “ nominate ” in clause B would mean 
there “ finally appoint, ” i.e„ when the arbitrator has 
accepted the appointment. Assuming, however, that the 
word “ nominate ” has a more restricted meaning than 
these rules apparently appear to give to it, there is no 
•effective nomination until nominee agrees to act as an 
arbitrator. The expression “purposes of arbitration” is 
■comprehensive enough to include acting as an arbitrator 
•or as an umpire. Under the rules the umpire is bound 


ARBITRATION—Clause in Contract. 

to make his award within ten days from the date of his 
appointment, and the provisions as to the extension of 
time under rule 43, clause ( a ) apply only to arbitrators, 
and not to umpires. Practice to the contrary is not 
relevant, where the language of the rule is unambiguous 
as it would involve the incorporating of a new term in 
the contract which cannot be reasonably implied. Time 
allowed for any purposes under these rules in the said 
clause in Rule 58 appears to refer to any purposes 
under the Trading Rules and not under all the rules of 
Association generally. (Shah, Ag. C.J. and Crump, J.) 
Chaturbhuj Bhawanidas v. Deokaran Nanji. 

26 Bom. L. R. 84 = 791. C. 769 = 

A. I. R. 1924 Bom. 370. 

- Interpretation—Agreement to refer to — Interpre¬ 
tation —“Any dispute” was held to include case of non¬ 
delivery of a portion. 

The written contract between the parties contained a 
clause providing that any claim or dispute of any sort 
whatever in connection therewith, unless an amicable 
settlement could be arrived at, must be referred to arbi¬ 
tration. Upon a claim being made for non-delivery of 
a portion of the goods contracted for, the defendants 
referred the matter to arbitration, under the provisions 
of this clause. The plaintiffs, however, refused to attend 
the arbitration. The arbitration, thereupon, proceeded 
in the absence of the plaintiffs and ultimately an award 
was made dismissing the claim. The plaintiffs then 
brought their suit upon the same cause of action as had 
already been disposed cf by the award. The defendants 
set up the award in defence to the contention of the 
plaintiffs that the arbitration clause does not apply in 
the case of non-delivery. 

Held, the plaintiff’s claim for damages arising out of 
the failure of the defendants to fulfil their contract to 
supply the goods comes within the meaning of the words 
“any claim or dispute arising in connection with this con¬ 
tract” in the contract and the plaintiff’s suit was not 
maintainable. (Scott-Smith . and Fforde, //.) 

Ghanandi Lal v. Churanji Lal. 

6 Lah. L. J. 146 = 4 Lah. 168 = 73 I.C. 459 = 

A. I. R. 1923 Lah. 453. 

Clause in Contract. 

- Other clauses in contract not complied with — 

Clause for arbitration cannot be resisted — Award 
made wider, is invalid — Contract. 

According to clause (14) of indent which was the basis 
of the contract between the parties : “ No claim or dis¬ 
pute of any sort whatever could be recognised if not 
made in writing within sixty days from due date of pay¬ 
ment.” Cl. 15 provided for arbitration in case of dis¬ 
putes. The first letter written by the plaintiff firm after 
the defendant firm had refused delivery and repudiat¬ 
ed the contract in which the former preferred 
any Glaim for damages was written considerably more 
than sixty days after due date of payment. The arbi¬ 
trator appointed under the agreement decided the point 
of limitation jn favour of plaintiff saying . the condition 
of making the claim within 60 days under the contract 
did not apply to seller but only to buyef, and made an 
award in favour of plaintiff. Plaintiff then applied for 
filing the award. 

Held, the plaintiff firm was not entitled to claim the 
benefit of the arbitration clause unless and until the pro¬ 
visions of cl. 14 had been complied with. The award of 
the umpire is not the decision of a tribunal to which 
the defendant firm was bound to submit. (Piggott and 
Walsh, //.) KEDARNATH MOTILAL v. ' SUKHAMAD 
Bansidhar. 44 All. 481 = 20 A. L. J. 385 = 

66 I.C. 691 = A. I. R. 1922 All. 522. 
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ARBITRATION—Clause in Contract. 

- Submission to arbitration—Agreement between 

buyer and seller stating that all the terms of contract 
with importing firm to apply—Arbitration clause in lat¬ 
ter contract referring to disputes arising under that 
agreement alone—Arbitration clause would not apply 
to agreement between buyer and seller — Deed — Con¬ 
struction. 

The contract between the parties contained a clause 
“ail terms according to the importing firm.”The contract 
with the importing firm contained a clause: “Any dispute 
or claim under this contract is to be settled by. . . .” 

Held, that the terms of the contract with the import¬ 
ing firm should be read verbatim into the contract be- ( 
tween the parties and as the arbitration clause referred 
tt. disputes arising under the contract with the importing 
firm and not under the contract between the parties, the 
arbitration clause was not applicable to disputes under 
that contract. Tcmperlcy SUamshipping Co. v. Smyth 
Co., (1905) 2 K.B. 791, Dist. ; Thomas Sr 3 Co. Ud. v. 
Port sea Steamship Co. Ltd., (1912) A. C. 1 and Hamil¬ 
ton d- Co. v. Mackie d- Sorts, (1889) 5 T.L.R. 677, Foil. 

(hlooherjec and Fletcher, JJ.) CHATURBHUJ 

Chandanmull v. Basdeo Das. 

33 C. L. J. 145 — 60 I. C. 909 = 

A. I. R. 1921 Cal. 767. 

Family arrangement. 

- Award—Principles are more lenient in case of 

family arrangements than in arbitration awards. 

The principles under which the validity of an arbitra¬ 
tion should be judged are more rigid than those which 
apply when a family agreement is under consideration. 
There is ample authority indicating that in some in¬ 
stances in which, although as an arbitration proceeding 
the result of an award cannot be supported, it is still 
capable of support on the ground that the award 
represented what is in effect the outcome of a 
family compromise. Even assuming that much 
greater latitude may Ire extended to the support of a 
family arrangement than is the case in maintaining 
an award under an arbitration, nevertheless where a re¬ 
versionary interest is in fact affected by a family ar¬ 
rangement, such a compromise cannot be supported; 
much more so when the reversionary interest is that of 
a minor. Case-law discussed. ( Fuel nill and Foss, 

jj.) Ram Bahadur Sen r. Mahanth Ganesh 
Bhagat. 2 Pat. 554 = 

5 P.L. T. 255 = 73 I. C. 542 - 
A. I. R. 1924 Pat. 49 (59 and 60). 

Family settlement. i 

- Rejection as partly invalid does not cease to be en¬ 
forceable as a family arrangement. 

Where one party to the award led another to believe 
to his prejudice that he is going to abide by the award 
he is estopped from contesting it. The fact that he sign¬ 
ed the award does not however by itself render, it more 
binding on him. 6 C. P. L. R. 95, Foil. It has always 
been the policy of Courts of equity to uphold family 
settlements, even when they aie not in legal form. 

^^All. 1 and 42 Cal. 801, Foil. {Baker, Offig. J. C.) 
Chovvdhari Manoharlal v. Mt. Amano. 

771. C. 41 = A. I. R. 1924 Nag. 14. 

- Campari sot—Principles are mere lenient in 

eases of family arrangements than in arbitration 
awards. 

The principles under which the validity of an arbitra¬ 
tion should be judged are more rigid than those which 
apply when a family agreement is under cohsideration. 
There is ample authority indicating that in some in¬ 
stances in which, although as an arbitration proceeding 
the result of an award cannot be supported, it is still 
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capable of support on the ground that the award repre¬ 
sented what is in effect the outcome of a family, compro¬ 
mise. Even assuming that much greater latitude: 
may be extended to the support of a family arrange¬ 
ment than is the case in maintaining an award under an< 
arbitration, nevertheless, where a reversionary interest is. 
in fact affected by a family arrangement, such a com¬ 
promise cannot be supported. Much more so when the 
reversionary interest is that of a minor. Case-law dis¬ 
cussed. {Bucknill and Foss, JJ.) RaM BAHADUR SEN 

v. Mahanth Ganesh Bhagat. 2 Pat. 554 = 

5 P. L. T. 255 = 73 I.C. 542 = 

A. I. R. 1924 Pat. 49 (59 & 60). 

- Award is not a family settlement—It is binding 

only on the contending parties and those represented by 
them. 

A family settlement implies a mutual settlement by 
certain contending parties, belonging to the same family 
of some disputed claims and rights and an award of 
arbitration is not a settlement of that character. It is 
the decision of a tribunal constituted by the contending, 
parties for the settlement of their disputes and in so far 
as it is a valid and lawful award, it is binding on the 
parties to the arbitration proceedings and their pi ivies. 
Whether such an award is binding on persons whose 
interests are analogous to those of the parties to the 
arbitration proceedings is a matter which is not capable 
of an inflexible answer. In each case it has to be deter¬ 
mined whether the person who agreed to the reference 
! to arbitration was seeking to assert a right common to 
himself and others and acted fairly in representing 
those whose interest he had undertaken to protect. 
{Kanhaiya Lai and Dalai, A. J. Cs.) ZARIF-UN-N1SA 
V. SHAFIQ-UZ-ZAMAN. 

26 O. C. 133 = 10 O. L. J. 535 = 751. C. 626 = 

A I. R. 1923 Oudh 185 (198). 

Interest. 

- Interest as damages can be awarded. 

The arbitrators have authority to make a decree for 
such damages as might have been assessed by the 
Court. {Mookerjee and Rankin, JJ.) BHAWANI DAS 

Ramgobind 7 . Harasukhdas Balkishendas. 

27 C. W. N. 933=801. C. 510 = 

A. I. R. 1924 Cal. 524- 

-The right to interest is a question of fact of which 

the arbitrator is the sole Judge; there is no rule of law on 
the subject. 54 I. C. 285; 46 Cal. 534, Foil. {Ray¬ 
mond, A. j. c.) James Finlay & Co. v. Gurdayal. 
Pahlajraj. 17 S. L. R. 98 = 761. C. 660 = 

A. I. R. 1924 Sind 91 (96). 

- Interest after award cannot be given. 

An arbitrator is not entitled to aw'ard interest after the 
date of his award. ( Greaves , J.) SEWDUTRAI NaR- 

saria k Tata Sons, Ltd. 

27 C. W. N. 494=771. C. 769= 
A. I. R. 1921 Cal. 576. 

Powers of Arbitrators. 

- Arbitrator giving no indication that his award 

was merely preliminary—Award impeached by plaintiff 
by suit — Subsequent!y arbitrator purporting to make final 
award and decree passed in its terms—Plaintiffs suit 
was not premature and subsequent conduct of arbitrator 
would not vitiate it—Decree passed in terms of his final 
award would not operate as res judicata— C. P. Code r 
S. 11. 

An arbitrator gave no indication in his award that it 
w as only a preliminary stage to the final decision to be 
given by him. On the other hand he framed issues and 
gave decision on them. And although he did not state 
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ARBITRATION—Powers of Arbitrators—Crea- . ARBITRATION—Powers of Arbitrators Func* 
tion of new estate. tus officio. 


that so many rupees were to be paid by one party to the 
other he gave sufficient indications as to how the liabilities 
were to be assessed. Plaintiff brought his suit impeach¬ 
ing this award ; and after the institution of the suit the 
arbitrator purported to give his final award and a decree 
was made in terms of it. 

Held, that the suit was not premature since the award 
could not be said to be merely a preliminary award, and 
the subsequent conduct of the arbitrator could not vitiate 
the suit already instituted. 

Held further, that the decyee passed in terms of the 
final award could noc operate as res judicata. (.Makerji 
andBenact, J J.) SHANKER LaL-LaCHHMI NaRAIN 

V. PUL Chand-Fateh Chand. 

A. I.R. 1930 All. 584 

Powers of Arbitrators—Creation 

of new estate. 

- Ordinary principles of Personal lam cannot he 

varied. 

An arbitrator has no power to alter the course of legal 
devolution in a mode at variance with the ordinary 
principles of law applicable to the parties. An award 
directing that the son of a particular party to the award 
should not be competent to devise his property as he 
would ordinarily be entitled to devise by law, but should 
be confined to appointing a person of a particular class 
as his successor, is void. 23 All. 383 (P. C.), Rel. on. 
(Stuart, C. /.and Raza, /.) SHAMBHU SlNGH v. 
SUKHRAJ KUER. 112 I. C. 296 = 

A. I. R. 1929 Oudh 178 (184). 

Powers of Arbitrators—Delegation. 

- Arbitrator may delegate ministerial work to be 

done by others. 

It is open to the arbitrator to have ministerial and 
other works performed by a third person, and therefore, 
where in an arbitration for partition the measurements 
were made and the maps prepared by the amin, 

Held, that it cannot be said that the partition was 
effected by the amin and not by the arbitrator. (Mullick 
and Kuhuant Sahay, //.) SHAIKH MUHAMMAD 

Khalil v. Shaikh Abdul Rahim. 4 Pat. 670 = 

7 P. L. T. 644 = 93 I. C. 261 = 
A. I. R. 1925 Pat. 810 (817). 

Powers of Arbitrators—Ex parte proceeding. 

*-Taking evidence in the absence of the party by an 

arbitrator is illegal. ( Devadoss , /.) PALAVESAM 

Chettiar v. Narayana Ayyar. 

1925 M. W. N. 503 = 881. C. 660 = 
A. I. R. 1925 Mad. 1086=49 M. L. J. 115. 


-Arbitrators are judges of both law and facts and 

an erroneous decision on a point of law will not justify an 
interference with their award. (Raymond, A. J. C.) 

James Finlay & Co. v. Gurdayal Lahlajraj. 

17 S.L.R. 93--76 I.C. 660 = 
A. I.R. 1924 Sind 91. 

Powers of Arbitrators—First principles. 

- Arbitrators arc bound to observe ordinary rules of 

justice—Procedure in Civil Procedure Cede docs not ipso 
facto apply to arbitration proceedings. 

Proceedings before arbitrators are judicial proceedings' 
and they like other Judges are bound where they are not 
expressly absolved from doing so to observe in the pro¬ 
ceedings ordinary rules which are laid down for ad¬ 
ministration of justice. But it does not follow that every 
rule of procedure laid down in the Civil Procedure Code- 
for trial of suits ipso facto applies to arbitration pro¬ 
ceedings. Haig/i v. Haigh, (1862) 31 L.J. Ch. 420, Foil.. 
(Rupchand and Bar lee, A./.Cs.) D ATTAR AM M UN^HI- 

lal v. Harjwal & Sons. 24 S.L. R. 145= 

1211. C. 161 = A. I. R. 1930 Sind 170.. 

- Adjective law does not apply—Principles of 

justice apply. 

An arbitrator is ordinarily free from the fetters of 
adjective law, but that does not make him free from the 
fundamental principles of justice. ( Poster, /.) ABDUL 

Halim v. Ismail Momin. 6 P. L. T. 544 = 

3 Pat. L. R. Civ. 39 = 86 I. C. 773 = 

A. I. R. 1925 Pat. 465. 

- First principles of justice apply in all cases — 

Arbitrator should not receive information, oral or 
documentary , from one side which is not disclosed to the 
other. 

Although the Court must not insist upon a too minute 
observance of the regularity of forms among persons 
who naturally, by their education or by their opportunities 
cannot be supposed to be very familiar with legal pro¬ 
cedure, there are some principles of justice which it is 
impossible to disregard. Whether the arbitration is 
conducted on the footing that it is a mercantile or a legal 
arbitration, the first principles of justice must be equally 
applied in every case. One of these elementary principles 
is that an arbitrator must not receive infoimation from 
one side which is not disclosed to the other, whether the- 
information is given oraily or in the shape of documents. 
Case-law referred to. ( Mookerjee , A.C.J. and Fletcher „ 

/.) Hari Singh v. Kankinarah Co., ltd. 

34 C. L. J. 39-661.0.389 = A. I.R. 1921 Cal. 657. 

Powers of Arbitrators—Functus officio. 


” Notice in ex parte proceeding is necessary — 
Omission is not material if party not prejudiced . 

Arbitrators should give notice of their intention to 
proceed ex parte if one of the parties should not appear, 
but their award is valid if the complainant has not been 
prejudiced in any manner by the failure of the arbitrators 
to give such notice. (Mookerjee and Rankin , JJ.j 

Bhowani Das Ramgobind v. Harasukhdas Bal- 
IUSHENDAS. 27 C. W. N. 933 = 80 I. C. 610 = 

A. I. R. 1924 Cal. 524. 

Powers of Arbitrators—Error of law. 

-Arbitrators are judges of law as well as of fact 

and error of law does not vitiate the award of the arbi¬ 
trators. (Das and Ross , //.) KOKIL SlNGH v. RAMAS- 

Ray Prasad Chaudhury. 3 Pat. 443= 

. 811. C. 994 = 1924 P. H. C. C. 110 = 

( .6 L. T. 122 = 3 Pat. L s R. Civ. 52= 

V A. I. R. 1924 Pat. 488. 

.oi .1 A ) 
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- -Arbitrator after award becomes functus officio and 

his authority cannot be revived by the award being set 
aside. 

The proposition of law is firmly established that an 
arbitrator becomes functus officio as soon as he delivers 
the award. Mordue v. Palmer , (1870) 6 Ch. 22 and 
Brooke v. Mitchell , 9 L.J. (N.S.) Ex. 269; 38 All. 83 and 
A. I. R. 1921 Pat. 161, Foil. It is also beyond question 
that an arbitrator’s authority once exhausted is not 
resuscitated by the award being set aside or becoming 
otherwise void, so as to enable him to make a fresh- 
award. 35 P. R. 1884 ; 67 P. R. 1886, Dist. (Tek- 
chand , /.) MT. PARBATI v. Mt. DURGA DEVI. 

108 I.C. 186=A. I. R. 1928 Lah. 170. 

■ C.P . Code, Sch. //, Para. 15 (1) (c)—Mere filing 

of a suit does not take away arbitrator's jurisdiction. 

The filing of a suit regarding the same subject-matter 
does not ipso facto render the arbitrators functus officio- 


% 
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ARBITRATION—Powers of Arbitrators—Judi- 

cial procedure. 

and their award void. (Raymond , A . J.C.) TYEBALLY 


ARBITRATION—Powers of Arbitrators—Per¬ 
sonal knowledge. i 


\bdul Hussain v. James Finlay & Co. 

17 S. L. R. 15 = 80 I.C. 969 = 
A. I. R. 1924 Sind 105 (116). 

Powers of Arbitrators—Judicial procedure. 

- Judicial procedure need not be followed in all 

cases. 

Odgers , J. —Where the parties have referred the 
matter to an arbitrator related to all of them, one can¬ 
not expect too precise an insistence on the forms of 
judicial procedure. 

Curgenven , J. —It is not essential that in every case 
the ordinary rules of judicial procedure should be fol¬ 
lowed by an arbitrator inquiring into a matter. ( Odgers 
and Curgenven , //.) SUBBAYYA v. SESHAYYA. 

105 I. C. 105 = A. I. R. 1928 Mad. 48. 

Powers of Arbitrators—Jurisdiction. 

- Clause of reference decides jurisdiction. 

The question of whether an arbitrator acts within his 
jurisdiction or not depends solely upon the clause of 
reference. (Lord Dunedin.') CHAMPSEY CO. v. JlVRAJ 
BaLOO CO. 50 I. A. 324 = 38 C. L. J. 130 = 

47 Bom. 578 = 28 C. W. N. 397 = 
73 I. C. 436 = 33 M. L. T. 419 = 
25 Bom. L. R. 588 = 1923 M. W. N. 596 = 

4 L. R. P. C. 99 = A. I. R. 1923 P. C.66 = 

44 M. L. J. 706 (P. C.). 

Powers of Arbitrators—Limits. 

Arbitrator should make award in conformity to 
reference. 

An arbitrator derives his power from the reference 
which furnishes the source and prescribes the limits of 
authority. He is bound to make an award in conform¬ 
ity with it both in substance and in form. ( Rupchand 
■and Rarlcc , A. J. Cs.) DATTARAM MUNSHILAL v. 

Harjimal & Sons. 24 S. l. R. 145 = 

121 I. C. 161= A. I. R. 1930 Sind 170. 

Arbitrator must decide according to legal rights 
of parties and not according to his notions as to the equi¬ 
ties of the case. 

An arbitrator has no jurisdiction to pass an award 
according to what he considers to be an equitable 
arrangement under the circumstances of the case but he 
is bound to decide according to the legal rights of the 
parties. (Rupchand Bilaram . A. J. C.) FIRM OF 

Mahomed Ali a. Karimji & Sons v . Charatsing 
Budsing. 80 I.C. 696= A.I.R. 1925 Sind 51. 

Powers of Arbitrators—Majority opinion. 

Case referred to five arbitrators—Majorsty opi¬ 
nion to prevail—Two not acting—Award is void. 

A dispute was referred to five arbitrators, it being 
agreed that the opinion of the majority should prevail. 
Two of the arbitrators did not act. 

Ifeldy that the award was null and void. 12 Mad.113; 
A. I. R. 1924 Rang. 153 ; 8 M. L. W. 171 and 
A. I. R. 1927 Mad. 436, Rel. on; Bailing v. Matchett, 
'94 E. R. 804, Expl. ( Ramesam , /.) ATCHAYYA v. PED- I 
denti. 112 I. C. 669=A. I. R. 1928 Mad. 983. 

Powers of Arbitrators—Misconduct. 

Whera all that was done was that the documents 
and the correspondence had been perused, fields this 
fact by itself did not constitute misconduct on the part 
of the arbitrators, but an arbitrator would entirely mis¬ 
conceive his duty if he takes upon himself to hear evid¬ 
ence behind the back of the party interested in con* 
trovertingit. (Raymond, A. J. C.) JAMES FINLAY & 
Co. V. Gurdayal Pahlajraj. 17 S. L. R. 93 = 

76 I. C. 660 = A. I. R. 1924 Sind 91. 


- Appointing themselves to manage property is mis¬ 
conduct. 

Arbitrators are guilty of misconduct in appointing 
themselves on a committee to manage a property. 
(Ashworth and Simpson , A. J. Cs.) R. B. PANDIT 
SAN KATA PRASAD V. JAGANNATH. 9 O.L J. 410 = 
26 O. C. 1 = 69 I. C. 714 = A. I. R. 1922 Oudh 276. 

Powers of Arbitrator s -No evidence. 

- No materials produced before arbitrator in 

regard to certain claim—glward on that claim is final. 

Where in respect of certain claims in dispute between 
the parties with reference to accounts no material was 
produced before the arbitrator on which he could decide 
that there was any liability from one party to another, 
held , that the effect of the finding if the award is 
filed will be that no party to the proceedings can make 
any claim against any other party in respect of the 
accounts as they had an opportunity to make out their 
claims and they failed to take advantage of it and that 
the arbitrator’s award is final for all time settling the 
dispute between the parties relating to the accounts. 
(Newbould and Pearson , JJ.) HEM CHANDRA 

Kundu v. Jnanendra Chandra kundu. 

90 I. C. 624 = A. I. R. 1926 Cal. 116. 

Powers of Arbitrators—Obiter dictum. 

-Obiter dictum of arbitrator does not bind parties. 

The obiter dictum of the arbitrator on a question 
which had not been formally referred to him by the 
parties in the agreement of reference is not binding on 
the parties. 18 Cal. 414 (P. C.) and 33 Bom. 401, Dist. 
(Mukerji, Kendal and Niamatullah , JJ.) FAZAL 

Ahmad v. Har Prasad. 1929 A. L. J. 620 = 

116 I. c. 1 = A. I. R. 1929 All. 465 (471) (P.B.). 

Powers of Arbitrators—Oral evidence. 

- Bengal Chamber of Commerce , Rr. 13 and 14— 

Arbitrators must allow opportunity to adduce oral evi¬ 
dence in certain cases—Oral esndeuce as to market rate 
on a particular date need not necessarily be heard. 

There may arise occasions when having regard to the 
facts involved it is incumbent on the Bengal Chamber 
of Commerce to give parties suitable opportunities of 
adducing evidence. But each case must depend on its 
own facts. Where the question is one relating to the 
market rate on a particular date, prima facie it is not 
necessary for the arbitrators to hear oral evidence as 
market rates are, as a rule, well within their own know¬ 
ledge and within the special experience for which arbi¬ 
trators are selected. ( Rankin , C. J. and C. C. Ghosh , /.) 
Bhican ChaND V. G. &. M. FOGT. 44 C. L. J. 422= 

100 I. C. 299 = A. I. R. 1927 Cal. 227. 

Powers of Arbitrators—Personal knowledge. 

- Arbitrator having personal kncnuledge of matter 

in dispute specially selected—Personal knowledge can 
be used to decide the matter referred to — C. P. Code . 

Sch. //, p. 15. 

Where a particular arbitrator has been selected only 
because of his personal knowledge in the matter in dis¬ 
pute, it would not be a misconduct on his part to use 
his personal knowledge in coming to a certain decision, 
although in such cases it is desirable that he should tell 
parties what his personal knowledge is and give an 
opportunity to them to adduce evidence sufficient to vary 
his views. Johnston v. Chcape , 5 Dow. 247 and Eade v. 
Williams , (1854) 24 L. J. Ch. 531, Rel. on. (Marten 
and Madgaoukar , J J.) DAULAT SlNG v . RATNA 

anand Sing. 28 Bom. L. R. 986= 

971. C. 673=A. I. R. 1926 Bom;. 527. 
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ARBITRATION—Powers of Arbitrators. 

Power of Arbitrator. 

- Powers and duties of arbitrators defined. 

Once the arbitrator is appointed by a party and 
undertakes to discharge his duty as such he becomes a 
Judge in the case and is bound to act impartially and 
with scrupulous regard to the ends of justice. He should 
in no sense consider himself to be the advocate of the 
cause of the party appointing him, nor is such party to 
be deemed as his client. He should refrain from identi¬ 
fying himself with the interest of such party and from 
looking forward to future employment as arbitrator, an 
•office, which it should be mentioned, Carrie? emoluments 
Each doing his utmost, in utter disregard of propriety 
and sense of proportion, to try to further the interests of 
the party nominating him, amounts not merely to a mis¬ 
conduct in the legal or technical sense but is grossly 
improper and inconsistent with their plain duty as 
arbitrators seriously disposed to settle a dispute referred 
to them for arbitration. (Sen and Niamatullah , //.) 

•Gajanand Sit a Ram v. Phul Chand Fateh 
Chand. A. I. R. 1930 All. 675 (677). 

Powers of Arbitrators—Receivers’ appointment. 

- Receivers may be appointed by arbitrators when 

■option is given to so appoint. 

Where the arbitrators have the option of determining 
the liabilities payable by a firm, of collecting outstand¬ 
ings due to the firm, or discharging the mortgage debts 
■either themselves or of appointing a receiver to carry 
out all these purposes, the arbitrators are right in 
exercising the option in appointing a receiver to cariy 
out all these details that would take necessarily a pretty 
long time. 21 Cal. 590 (P. C.), Rel. on ; A. I. R. 1928 
Sind 144, Ref. ( Barlee , J. C. and Kalumal, A. J. C.) 
DaYARAM V. NARAINDAS. 119 I. C. 629 = 

A. I. R. 1929 Sind 200. 

Powers of Arbitrators—Rules. 

- Arbitrators authorized to sell can make rules for 

their guidance but cannot theJi go beyond the rules. 

A power to sell conferred on arbitrators naturally 
carries with it the power to make rules for the conduct 
•of the sale, and such rules subscribed to by the bidders 
would, in the case of such parties to the reference as 
subscribed to these rules, extend to the arbitrators 
authority to sell according to these rules, but would 
not extend to them any power to act outside these rules 
or any power to decide in a case of controversy whether 
or not these rules had been complied with. (Wallace 
.and Madhavan Nair , //.) RaMASWAMI CHETTIAR v. 

Venkatarama Aiyar. 911. C. 745 = 

A. I. R. 1926 Mad. 201=49 M. L. J. 523. 

Powers of Arbitrators—Successive awards. 

•- Arbitrator can make successive awards if 

authorised by parties to do so and such awards are bind¬ 
ing and can be filed tinder provision of Civil Proce¬ 
dure Code. 

It is open to arbitrator to make successive awards in 
respect of the matters in dispute referred to him by one 
agreement, provided that it can be inferred from the 
agreement or the subsequent conduct of the parties that 
"the arbitrator was authorised to make successive awards 
and was not bound to wait for the decision of all the 
•disputed matters before he made his final award and 
that the successive awards piade by him are binding 
awards which can be filed in Court under the provisions 
of Civil Procedure Code. Wrightsoii v. Bywater, 
•49 R. R. 570 ; 21 Cal. 590 ; 4 C. L. R. 92 and 
A. I. R. 1923 Mad. 576, Ref. (Jai Lai and Bhide, //.) 
Nanak Chand v. Banarsi Das. 

A.I.R. 1930 Lah. 425. 


ARBITRATION—Powers of Court—Arbitration 
pending. 

Powers of Arbitrators—Terms of contract. 

- Agreement to refer to—Arbitrators can decide 

what are the terms of contract. 

Where a contract, viz., an advice note — provided 
that disputes arising on or out of the contract should 
be referred to arbitration under the Rules of the Ben¬ 
gal Chamber of Commerce for decision, the arbitrators 
can, on a submission made to them, decide what the 
terms of the contract are and whether or not a parti¬ 
cular term was included in the contract w’hen originally 
made. ( Greaves, J.) BAIJNATH KaLOO RAM AND 
ALIBHOY Mahomed^ In the matter of an arbitration 
between. 59 I. C. 439 = 24 C. W. N. 567. 

Powers of Arbitrators—Whole dispute. 

- Dissolution of partnership—Agreement referring 

whole dispute to arbitrator including taking accounts — 
Agreement includes poioer to decide what propefty was 
to be taken into account. 

A reference to arbitration provided that the parties 
had been carrying on work as contractors in partner¬ 
ship for a considerable period, and had decided to end 
the partnership business but that for certain reasons, 
not given, they were unable to dissolve the partnership 
amicably. They therefore referred their mutual dis¬ 
putes which related to the settlement of partnership 
accounts to an arbitrator who was to be the sole arbi¬ 
trator and whose decision on the matter was to be 
binding on both. Held, that the agreement to refer to 
the arbitrator the settlement of the partnership 
accounts necessarily included a reference of all the dis¬ 
putes that might arise during the arbitration proceed¬ 
ings as to what property was to be taken into account. 
42 All. 277, Rel. on. ( Broadway and Jai Lai , //.) 
agya Singh v. Sundar Singh. 9 Lab. 380 = 

1071. C. 756 = A. I.R. 1928 Lah. 137. 

Powers of Court—Altering award. 

- Court has no jurisdiction to delete anything from 

an award of arbitrators. 

An arbitration in substance ousts the jurisdiction of 
the Court except for the purpose of controlling the 
arbitrators and preventing misconduct and for regulat¬ 
ing the procedure after the award. So far as the hear¬ 
ing of the merits is concerned and the decision contain¬ 
ed in the award the Court has nothing to say good, bad 
or indifferent. It has no right to review it or to con¬ 
sider it ; to hear an appeal from the arbitrator and 
delete from the award something with which it did not 
agree is beyond the jurisdiction of court. (Walsh, A.C.J 
and Ryves , /.) MT. AFTAL BEGAM v. HAJI ABDUL. 

22 A. L. J. 816= 811. C. 525 = 
5 L. R. A. Civ. 783 = A. I. R. 1924 All. 800. 

Powers of Court—Appeal incompetent. 

- Decree passed in accordance with award after 

dismissing objections is not appealable—Entertaining 
appeal can be revised. 

Where a District Judge entertained an appeal against 
a decree passed in accordance with an award after dis¬ 
missing objections, held, that the appellate decree was 
liable to be upset and the High Court is entitled to 
pass such orders as the justice of the case might require. 
(Muker ji, J.) SlDH NATH v. JHARBANDHAN PRASAD. 

5 L. R. A. Civ. 191 = A. I. R. 1924 All. 688. 

Powers of Court—Arbitration pending. 

- Order of Court to continue proceedings, without 

giving time to parties, upon 7ion-reccipt of award up ta 
a certain date is undesirable. 

While the arbitration was pending, the trial Court 
ordered that if the award was not received back on a 
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ARBITRATION— Powers of Court — Award in 
favour of minor. 

certain date the arbitration would be superseded and 
proceedings continued by Court. The parties were not 
given time and opportunity to present themselves and 
to produce evidence. Held, that this was an undesir¬ 
able order. 10 A. L. J. 23, Foil. (Dalai , /.) KRISHNA 
Kishore v. Banwarilal. 1929 A. L. J. 100- 

113 I. C. 749-A. I. R. 1929 All. 259. 

Powers of Court—Award in favour of minor. 

- Comprinnise setting aside not to be accepted by 

Courts unless beneficial to minor. 

Where the Judge had before him an arbitration 
award which was valid and binding upon the parties 
unless set aside for any of the reasons stated in the 
schedule dealing with references to arbitration, the ques¬ 
tion which he had to consider was whether the next 
friend of the minor plaintiffs in whose favour an award 
had been made, could so compromise the dispute (as 
to the validity of that award) as to give the Court no 
option but to accept the compromise and therefore to 
preclude the Court altogether from considering whether 
it was one which in the interests of the minors ought to 
have been entered into. ( Piggott and Walsh . //.) 
jhinku Singh v. Sital Singh. 21 A. L. J. 81 = 
45 All. 263 = 4 L. R. A. Civ. 329 = 74 I. C. 133 = 

A. I. R. 1923 All. 267. 

Powers of Court—Court as arbitrator. 

- Parties asking Court to decide by local inspection 

—No intention to be bound by decree—Decision is not 
award—Appeal lies. 

The plaintiff claimed that the plaint-wall and land 
were his private property. He complained that the 
defendant interfered with his right of posses¬ 
sion in certain ways. At the trial of the suit the 
counsel for the parties stated that they were not prepared 
to adduce any oral evidence. They suggested that the 
judge should inspect the locality and should decide the 
case on the basis of what he might see on the spot and 
on an examination of such documentary evidence as 
might be adduced by the parties up to 3 p.m. of the 
day on which the statement was recorded. 

Held , that no intention on the part of the parties to 
bind themselves by the decision that might be given by 
the Court could be gathered from the language used in 
the case, and as all that the parties did was to make a 
statement that they were not gcir.g to adduce oral 
evidence and that they requested the Court to exercise its 
inherent power of inspection of the locality, the Court 
was not constituted an arbitrator and its judgment was 
not an award and was open to appeal. ( Mukerji , /.) 
Raghucir Saran Das v. ram das. 

6 L. R. A. Civ. 122 = 85 I. C. 608 = 

A. I. R. 1925 All. 348. 

- Parties consenting to abide by Court's finding — 

Court's decision is final and no appeal lies. 

Where both parties agree in a particular matter to 
abide by the finding of the Court in respect of it, such 
finding is final and binding on the parties and no appeal 
lies against it ; the decision in such cases being in the 
nature of an arbitrator’s award. ( Pridcaux , A. J. C.) 
Sambas. Mt. Paiki. . 21 N. L. R. 84 = 

90 I. C. 550 = A. I. R. 1925 Nag. 463. 

- C. P. Code , S. 96 —Consenting to a course of 

decision by a judge docs not constitute a decree by an 
arbitrator — Arbitration , appeal against award. 

Where the parties ask the Judge to dispose of a case 
on documentary evidence alone or request him to dispose 1 
of a case on the examination of the marks in a trade 
mark case, the Judge is not converted into an arbitrator 
so long as the parties have not bound themselves to 
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ARBITRATION—Powers of Court—Examination 
of Arbitrator. 

J J " I l \ v ( ) »/ \ | I 

abide by his decision. ( Kennedy , J. C. and Raymond „ 

A.J.C.) Tilloomal Jessomalz/. IIarbhag Wan¬ 
das. 18 S. L.R. 306 = 76 I. C. 309 = 

A. I. R. 1924 Sind 134. 

Powers of Court—Effect of exceeding. 

- Judge cannot put himself in position of arbitra¬ 
tor without consent of parties. 

The Judge has no power without the consent of the 
parties to put himself into the position of an arbitrator, 
so as to decide otherwise than on the evidence. ( Heald , 
Offg. C. J. and Mya Bu , /.) CRESCENT INSURANCE 
Co. V. Maung PO Htaik. a. I. R. 1930 Rang. 8. 

- Award—Award net specifying definite amount 

but only indicating manner of calculation is not final — 
Court allowing execution of such award acts without 
jurisdiction. 

An award not specifying a definite sum as payable by 
one party to another but merely indicating the manner 
by which the accounts should be taken by the parties is- 
not final and is not capable of immediale execution. 

If on the basis of such an award, one party files an 
application for execution of the award against the other 
for a definite sum arrived at by his own calculations, 
and the Court proceeds to execute the decree, such order 
of the Court directing immediate execution is without 
jurisdiction and may be treated as nullity. 22 Cal. 434, 
Foil. ; 6 All. 269 ; 8 Cal. 51, Dist. In such a case an 
order in the nature of a preliminary decree would be 
proper. ( Robinson , C. /., Young and Brown , JJff 

Chokkalingam Chf.tty v. Raman Chetty. 

2 Rang. 587 = 841. C. 824 = 
A. I. R. 1925 Rang. 155 (F.B.)- 

Powers of Court—Examination of Arbitrator. 

- Arbitrator must not be examined on commissiote 

—He may be examined as to procedure adopted by him , 
the materials before him , etc., but not as to why or hou< he 
arrived at a decisiim—His decision that as a fact the 
parties had consented to anything is final. 

An arbitrator is not in the position of an ordinary 
witness. A judge ought never to issue a commission to- 
an arbitrator. He ought not to submit an arbitrator to a 
roving commission by way of examination by the 
parties uncontrolled by the Judge himself. When the 
arbitrator appears before a Judge, the Judge ought to- 
exercise the severest possible control and circumspection 
over the examination. The practice of calling arbitra¬ 
tor indiscriminately as though they were witnesses to 
the issues of fact is not only an unreasonable burden 
upon the arbitrators and certain to lead to a great deaf 
of irrelevant evidence, but it also tends unfortunately to 
lead the Judge unconsciously into a kind of re-hearing 
of the arbitration while from an arbitration, appeal does 
not legally lie. But more than that, a Judge ought to 
exercise a severe control over the interrogatories or the 
examination of the arbitrator when summoned. An 
arbitrator is a judicial person in respect of the matter to- 
which he has been appointed. He is entitled to the 
respect and consideration due to a person occupying that 
position, and his evidence ought to be confined strictly 
to the points which are in the eyes of the law material as 
coming from him. That is to say, any question of fact 
upon some evidence, or allegation tending to establish or 
disprove his own misconduct, may no doubt be put to 
him if he is charged with misconduct. Where an 
arbitrator finds as a fact that a party did withdraw or 
did agree to certain things, that is a finding of fact 
which a Court of law cannot go behind. In short an 
arbitrator may be examined upon the course of procedure 
which he has adopted, the material which he 
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ARBITRATION—Powers of Court -Extent of. 

has utilised in arriving at his decision and all 
matters affecting the award itself, that is to say, the 
•drawing up of the award, the piece of paper and so forth. 
The slightest attempt to get to the materials of his 
.decision, to get to the back of his mind, and to examine 
him as to why and how he arrived at a particular decision 
•should be ‘immediately and ruthlessly excluded as 
undesirable. O'Rourke v. Commissioner of Railways , 
15 A.C. 371, Foil. [Walsh, A. C. J. and Ryves , /.) 
KHUB LAL v. BISHAMBHAR SAHAI. 

22 A. L. J. 919 --5 Lr R. A. Civ. 649 = 82 I.C. 219 = 

A. I. R. 1925 All. 103. 

Powers of Court—Extent of. 

- Courts are not to investigate beyojid award 

and documents incorporated therein. 

The Courts are not to investigate beyond the award of 
the arbitrators and documents actually incorporated 
therein and thus where there is no error so patent on the 
face of the award, it is not open to the Court to go into 
the proceedings of the arbitrator. (I.A. 2, 1923, page 324, 
Foil.) [Kennedy and Rupchand Bilaram , A.J.ffs.) 

A. Ramjibhoy & Co. v . Yousufali Muhammad 

ALI. 18 S. L. R. 78 = 80 I. C. 403 = 

A.I.R. 1924 Sind 151. 

- Jurisdiction of Court exists to set aside award 

only in case of fraud or misconduct or error of law on 
face of the aioard or when award leaves points for 
Court's decision — Case-law discussed. 

It is a fundamental principle of the law of arbitra¬ 
tion that, so long as an arbitrator acts within jurisdic¬ 
tion and without fraud or misconduct, an award cannot 
be set aside by the Court, unless there is an error in 
law which appears on the face of the award or in some 
document so closely connected that it must be regarded 
as part of the award or unless the arbitrator states that 
he had made a mistake of law or fact leaving it to the 
‘Court to review* his position. Arbitrators are judges of 
both facts and law and therefore an error in law does not 
vitiate their award. An error on the face of the award 
must be an error in the award or in a document actually 
incorporated thereto such as a note appended by the 
arbitrators stating their reasons for the judgment, some 
legal proposition which is the basis of the award and 
which is erroneous. Extraneous considerations not 
appearing on the face of the award are not to be intro¬ 
duced into the matter. (Raymond and Rupchand 
Bilaram. A.J. Cs.) MESSRS. DUTTON, MASSEY & CO. 
v. JAMNADAS Harpasad. 19 S. L. R. 152 = 

761. C. 84 = A. I. R. 1924 Sind 51. 

- Parties having agreed to refer disputes to a cer¬ 
tain official—Court has jurisdiction to entertain suit if 
good reasons exist for not compelling plaintiff to resort 
.to the mode of settlement provided for in the agreement. 

Where the parties have agreed to refer disputes to 
some other tribunal, the Court will take into considera¬ 
tion all those grounds which it would consider were 
there an application before it to stay the suit on the 
ground that the parties had made a submission to arbitra¬ 
tion. Law v. Garret , (1877) 8 Ch. D. 26, Dist. Hamlyn 
&Co. v. Talisker Distillery and others , (1894)A.C. 202 
Austrian Lloyd Steamship Co. v. Gresham Life 
Assurance Co ., (1903) 1 K. B. 249, Kitchner dr* Co. v. 
Gruban , (1909) 1 Ch. D. 413, Ref. Where a condition in 
a bill of lading stated that any disputes thereunder, etc., 
should be decided by the British Consul at Bushire, 

ffeldi that the clause should be treated as a submission 
to arbitration, for the intention of the parties was 
that the dispute should be settled by the British Consul 
whoever he might be, personally, and not in exerdse of 
any judicial office. But even if it be taken that the 


ARBITRATION—Powers of Court—Indivisibility 
of award. 

reference was to be to the Court of the British Consul, 
even then a Civil Court would be justified in considering 
whether or not there were good and substantial reasons 
for not compelling the plaintiffs to resort to that 
remedy. ( Crouch , A. J. C.) KURFSHI & SONS v. 
SOOMAR HAJI. 15 S. L. R. 88 = 

A. I. R. 1921 Sind 202 (204). 

Powers of Court—Grounds. 

- Award , setting aside'—Error must appear on 

face of award or document forming part thereof—Court 
cannot examine contract where all disputes therein have 
been referred to arbitration. 

An error of law on the face of the award does not 
mean that, if in a narrative a reference is made to a 
contention of one party, that opens the door to seeing, 
first, what that contention is, and then going into the 
contract on which the parties’ rights depend to see if 
that contention is sound. An error of law which vitiates 
an award should be apparent on the lace of the award 
itself or of any document so connected with the award 
as to form part of it as, for instance, a note appended 
by the arbitrator stating reasons of their judgment, 
some legal proposition which is the basis of the award 
and which the Court can say is erroneous. 

Where the buyers were bound to take delivery of the 
goods in the event of late shipment owing to force 
majeure and the buyers alone had the option to cancel 
the contract in the case of late shipment due to causes 
other than force majeure and where the sellers had 
rescinded the contract of their own motion, but where 
all the differences between the parties were referred to 
arbitration. 

Held , that the fact that arbitrators did not grant 
damages to the buyers did not amount to an error 
apparent on the face of the award. ( Rupchand Bilaram , 

A. j. c.) Firm Madhowram Hardevdas v. 
Mitsui Bhusan Kaisha Ltd. 

19 S. L. R. 54 = 78 I. C. 230 = 
A. I. R. 1925 Sind 186. 

- Award can be set aside only if error of law is 

apparent in the award or docuvient which is part of 
award. 

“An error in law 7 on the face of the award is, what 
Court can find in the award or a document actually in¬ 
corporated therewith, as,for instance, a note appended by 
the arbitrator stating the reasons for his judgment, some 
legal proposition which is the basis of the award and 
w'hich one can then say is erroneous.” ( Buckland , Jf) 
CHANDMUL MULCHAND v. S. AND C. NORDLINGER. 
28 C.W.N. 261 = 80 I. C. 151 = A.I.R. 1924 Cal. 490. 

Powers of Court—Indivisibility of award. 

- Award—Part of award cannot be enforced. 

There is no provision either under C. P. Code or the 
Arbitration Act empowering a Court to make part of an 
award a rule of Court. The award should be looked in¬ 
to as a whole. [K umaraswami Sastri , J.) NEMI CHAND 
v. KESARIMULL. 29 M. L. W. 227 = 114 I. C. 818 = 

A. I. R. 1929 Mad. 31 = 56 M. L. J. 35 

- Award partly bad—Court cannot declare it valid 

in part , or remit it for amendment. 

Where an arbitration is made without the interven¬ 
tion of a Court and an application is made to file the 
award, then if the award is good in part and bad in 
part, the Court cannot remit to the arbitrator for amend¬ 
ment or declare valid the part to which no exception is 
taken even if it is separable from the bad part. 19 C. W. 
N. 476 and 4 P.L.J. 394, Foil. ( Mullick and Bucknill , 
//.) JALDHARI RAI v. ABDUL KADTR. 

1 Pat. L. R. 244=4 P. L. T. 669 = 74 I. C. 649 = 

A. I. R. 1923 Pat. 470. 
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ARBITRATION—Powers of Court—Misconduct 
of arbitrators. 

Powers of Court—Misconduct of arbitrators. 

__ Award appealed to Committee of Calcutta Baled 

Jute Association—Parties not satisfied on question of 
fact—Committee not precluded by rules to lake fresh 
evidence—Failure to take fresh evidence amounts to 
misconduct—Instead of referring back the matter to 
same Committed Court can set aside award and deal 
with the matter itself. 

A dispute between the buyer and the seller of jute was 
referred to arbitration of two arbitrators relating to its 
quality or condition. The arbitrators disagreed and the 
matter was dealt with by an umpire. The umpire made 
his award and the aggrieved party appealed against his 
award to the Appeal Committee of the Calcutta Baled 
lute Association. Before the Committee both parties 
contended that the issue of fact upon which the award 
was based, was not correctly decided, but the umpire 
refused to go into fresh evidence. Under the practice of 
the Committee its position was not like that of a Court 
of Appeal, i. f., they did not bind themselves by the 
materials before the umpire was examined on question 

° f Held that Committee’s refusal to take new evidence 
and afford the parties an opportunity to be present at 
the hearing and adduce rebutting evidence constituted 
clear misconduct on their part and their award must be 

^Held further, that the contractual forum which the 
narties intended to erect for the puipose of settling their 
disputes having failed to operate, the Court of law was 
entitled to deal with the matter on the award being set 
aside, as sending back the matter to the same Commit¬ 
tee would be unfair to the parties. ( Rankin , C.J. and 
r C Ghose /.) SUKAj MULL ASKARAN v. CHAND- 

wtit i wm'rHAND 31 C. W. N. 686 = 

mull Mulch ^ c 634 (2)=A J jj 1927 Cal. 601. 

Powers of Court—Party. 

__ party interested not joining in reference—Court 

Jias no jurisdi'tion to refer to arbitrateon-Defect 

vitiates the proceedings. . 

Where a party interested in a dispute does no joint ,n 
makine the reference, the Court has no jurisdiction to 
refer the dispute to arbitration and this defect vitiates 
the reference all subsequent proceedings ending in 
the decree based on the award. 42 Mad. 632, 25 
C T T 339 A. I. R. 1925 Mad. 621 and A. I. R. 
1927 Mad 1154, Ref. (Teh C/iand, J.) Ahmad v. 
Sardara: U41- C. 712 = A. I. R. 1929 Lab. 171. 

Powers of Court—Power to appoint umpire. 

_Where the Court is empowered to appoint an 

umpire, in case the arbitrators fail to appoint, appoint¬ 
ment of umpire, on the umpire appointed by arbitrators 
refusing to act, is not illegal. (Coldstream /.) KHALLU 
RAM V. JAI CHAND. a , R 

Powers of Court—Remitting back. 

_ Awar d should not be remitted to arbitrator when 

circumstance in his situation is likely to prejudice him. 

When any circumstance in the situation of the arbitra¬ 
tor is such as to tend to produce a bias in his mind the 
Court should in its discretion decline to remit an award 

ir .s kjs 

* ""."A™ B0 TT. r. Si I 

Powers of Court—Re-opening award. 

_ Award by arbitrator chosen by parties—Claims 

irrecoverable in law Courts settled—Court cannot re-open 

the award. 


ARBITRATION—Rights of Parties. j a n ^ 

Per Walsh , /.—If parties choose to submit their dis- 
putes informally to a mutual friend and to agree to accept 
and do respectively, whatever he decides, it is no busi¬ 
ness of anybody else that they choose to include claims, 
or demands which might not be recoverable _in a Court 
of law, or which might be recoverable with great diffi¬ 
culty. ( Wahh y Kanhaiya Lai and Mukerji , //.) 

Gajendra Sing v. durga Kumari. 

47 All. 637 = 23 A. L. J. 661 = 881. C.768 = 

A. I. R. 1926 All. 603 (F. B.)„ 

Powers of Court—Revision. 

_ Award — Revision—On objection that arbitrators- 


had made secret enquiries — Court's decision apart front 
award is not revisable. 

Where an award was attacked as vitiated by miscon¬ 
duct on the ground that the arbitrators had made secret: 
enquiries and the Court thereupon took up the case and 
proceeded to dispose of it without reference to the arbi¬ 
tration, held , no revision lay. ( Daniels , J.) RANT 

Lal v. Behari Singh. 6 L. R. A. (Civ.) 367 = 

87 I. C. 371 = A. I. R. 1924 All. 761 (1). 

Award—Decree on , after considering objections — 


Decree ordinarily not reznsable — C. P. Code , -S’. 115. 

It is the clear intention of the Legislature that objec¬ 
tion to the award on the ground of invalidity from any 
cause whatever should be decided by the Court which 
had made the order of reference and by no other Court- 
Therefore it is clear that where the Court has considered 
the objections and has come to a wrong decision as to* 
whether there had been any irregularity on the part of 
the arbitrator, no revision lies under S. 115, C. P. C M . 
although it is not the law that in no possible case could 
a revision be entertained against a decree passed in 
accordance with an award if the procedure of the Lower 
Court had been altogether irregular and illegal- 
{Daniels, A. J. C.) SHEO PATTAN v. SUKHDEO 

Singh. . 26 O. C. 107 = 741. C. 401 = 

A. I. R. 1923 Oudh 236- 

Rights of Arbitrators. 

•Private arbitrator cannot be compelled to act' 


agaitist his own will. 

The Court has no authority to compel a private arbi¬ 
trator to arbitrate against his own will. 

It is one of the most essential principles of the law of 
arbitration that the adjudication of disputes by arbitra¬ 
tion should be the result of the free consent of the* 
arbitrator to undertake the duties of arbitrating between 
the contending parties who have agreed to repose confi¬ 
dence in his judgment. The Court will not be justi¬ 
fied in sending a notice to the arbitrator calling upon- 
him to send his award by a particular date or to explain 
why he should not be proceeded against for contempt 
of Court. ( Sulaiman and Kanhaiya Lal , //.) BaSDEO* 
MAL GOBIND PRASAD v. KANHAIYA LAL LACHMr 

NARAIN. 43 All. 101 =69 I. 0. 667= 

A. I. R. 1921 All. 361. 

Rights of Parties. 


- Award directing payment of money — Party- 

directed to pay is bound to seek other party and offer 
payment—Debtor and creditor. 

There is no law prohibiting a party from discharging 
the obligations imposed on him by the award until the 
passing of the decree in accordance. with it. On the 
other hand, it is settled law that if the award directs 
payment of money to a particular person, at a particular 
time, the party, who is to make the payment, is bound* 
to seek out the other party and to offer payment to him 
at the appointed time, and if he fails in this, he does sa 
at his own risk. (Tckchand and Dal ip Singh, //.> 
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ARBITRATION—Rights of Parties. 

Kaikabad v. Khambatta. 

A. I. R. 1930 Lah. 26(31). 

—- Two out of three defendants confessing judg¬ 

ment—Third can refer to arbitration. 

Where two out of three defendants have confessed 
judgment, the third is competent to refer it to arbitra¬ 
tion. (Jai Lai , /.) P'AIZ A LI v. MT. ASH RAF 
KHATUN. 30 P.L.R. 600 = 118 I.C. 464 = 

A.I.R. 1929 Lah. 177. 

- Decree based on award—Award embodying razi- 

nama between parties—Decree creating charge in favour 
of third person—Charge can be enforced. 

Where decree, proceeding on the award of arbitrators, 
which itself only embodied the terms of a razinama be¬ 
tween the parties, created a charge on immovable pro¬ 
perty in favour of a third person, that person could 
enforce the charge although he was not a party to the 
transaction in which the charge was created. 32 All. 
410 and 33 Mad. 238, Rel. on; 6 All. 322 (P. C.), 
Expl. (Jackson and Reilly , JJ .) ARUMUGASAMY 

Nadar v. K. E. Maniagarar. 29 M.L.W. 609 = 

1171. C. 302 = A. I.R. 1929 Mad. 379 = 

56 M. L. J. 295. 

- Parties cannot be allowed to shew that arbi¬ 
trator's award was wrong on merits. 

The arbitrators are judges of both the questions of 
fact and of law and the parties cannot be allowed to 
show subsequently that their decision was wrong on the 
merits. ( Misra , J.) RAMMAN SlNGH v. DlLLA 
Singh. 4 Luck. 243 = 10 L.R.A. (Rev.) 190 = 

114 I.C. 803 = 6 O.W.N. 1315 = 
A.I.R. 1929 Oudh 334. 

- Award—Neither acted upon nor replacing origi¬ 
nal rights of parties—It is no bar to a suit on original 
rights. 

Where an award has replaced the original rights of 
the parties, it is of itself a good defence to an action 
based on those rights ; but where an award has merely 
ascertained and defined those rights, not only the award 
but also its performance must be established to com¬ 
plete the defence. 11 Bom. L. R. 20, Dist.; Allen v. 
Milner , (1831) 2 Cr. & J. 47, Appl. ; Commings v. 
Heard , (1869) L. R. 4 Q. B. 669, not Appl. (Shah 
and Fawcett , J J.) SWAMIRAO KONHER v. CHAN- 
NAPPA UPPINA Hubli. 29 B.L.R. 301 = 

101 I.C. 398 = A.I.R. 1927 Bom. 237. 

- Parties to a dispute agreeing to abide by the deci- 

sion of mediators—Decision is binding on parties and 
is relevant in a suit about the subject of arbitration. 

If there are disputes between two parties and if they 
agree to refer the matter to mediators also agreeing 
beforehand that they should abide by the decision of the 
mediators, and such a mediation is completed, i.e., ended 
in a decision that so much be paid by one party to the 
other, that decision is binding on the parties and is not 
irrelevant, in a suit involving the subject-matter of the 
arbitration. ( Ramesam , J.) S. RAMACHANDRA IYER 
v. T. S. NARAYANASAMI AlYAR. 99 I.C. 620 = 

A.I.R. 1927 Mad. 426. 

- Submissioji—Submission can?iot be revoked unless 

for good cause. 

When parties have agreed to submit the matter in 
difference between them to the arbitration of one or 
more specific persons, no party to such an agreement 
can revoke the submission to arbitration unless for good 
cause and a mere arbitrary revocation of the authority 
is not permitted. 12 M.I.A. 112 and 20 All. 145, Foil. 
(Ka va Lai /.) GOPAL RAM v. BANKEY Lal. 

961.0. 325 (All.). 


ARBITRATION-Rights of Parties. 

- Award is no bar to suit if suit is not stayed oir 

application under para. 18, C.P. Code , 2nd Schedule or 
S. 19 of Arbitration Act. 

Where an application for stay of the suit under para¬ 
graph 18 of the 2nd Schedule of the C.P. Code or S. 19’ 
of the Arbitration Act is not filed in proper time, or is 
dismissed, the award is no bar to the suit. (Ru pc hand 
Bilaram , A. J. C.) F. O. K. S. PARDANANI & Co.. 
JOHN Batt & Co., Ltd. 95 I.C. 481 = 

A.I.R. 1926 Sind 86.. 


- Agreement to refer to arbitration—Agreement 

cannot affect party's common la to right to go to Court. 

An agreement to refer a dispute to arbitration does 
not oust the jurisdiction of the Court. Notwithstanding 
such an agreement, at Common Law the parties or any 
of them are at liberty to invoke the assistance of 
the Court to settle the controversy which has arisen and 
the Court is bound to entertain the suit. The only 
remedy at Common Law open to a party to the agree¬ 
ment is to seek damages for the breach of the agree¬ 
ment to refer the matter to arbitration. But this remedy 
would usually be found to be nugatory for under the 
circumstances the plaintiff would not be able to prove 
more than nominal damages. Of course, the parties to 
such an agreement either before or after action is 
brought are at liberty to settle the dispute by submitting 
the subject-matter thereof to arbitration and obtaining 
an award thereon. But in the absence of such an award 
the Common Law right of the parties or any of them 
to have recourse to the Court for the purpose of settling 
the dispute remains unaffected by an agreement to refer 
the matter to arbitration. ( Page ,/.) BhowaNIDAS 

Ramgobind V. Pannachand Luchmipat. 

52 Cal. 453 = 88 I.C. 929 = A.I.R. 1925 Cal. 801. 


- Appointment of arbitrator uberrima fides all 

round is necessary—Each party should have every 
opportunity to consider whether particular person should 
or should not be appointed. 

Where a person is appointed by two parties to exer¬ 
cise judicial duties there should be uberrima fides on 
the part of all the parties concerned in relation to his 
selection and appointment and every disclosure which 
might in the least affect the minds of those who are 
proposing to submit their disputes to the arbitrament of 
any particular individual as regards his selection and 
fitness for the post ought to be made so that each party 
may have every opportunity of considering whether the 
reference to arbitration to that particular individual 
should or should not be made. (Rupchand Bilaram 

A. J. C.) Firm Motharam Dawlatram v. Firm 
Mayadas Dawlatram. 19 s.L.R. 251 = 

78 I.C. 521 = A.I.R. 1925 Sind 150. 

- Rights awarded under arbitration cannot be 

denied by defendant on the pretext that profiertv 
public trust property. 


vf iigi^ n uiit LjucoliUU 


a w m m 


r i r , • : . - . J ana 

of lawful appointment of mutwalli was still open +he 
parties referred certain differences to an arbitrator who 
by his award determined their rights and held each to 
be entitled to an equal share in the management and 
profits of the property. Held, that one of the parties 
could not exclude the other from his civil riehts under 
the cloak of public right. 7 A. L. J. 761, Dist (S 
AX, .J. and Ryves , J.) MOAZZAM ALI v. Raza Art 

46 All. 856 = 81 I.C. 851 = 22 A.LJ.776 = 
5 L.R.A. (Civ.) 585=A.IR. 1924 AH. 818. 

- Arbitrator changed with consent of parties but 

without Court's intervention—Award is valid. 
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ARBITRATION—Rights of Parties. 

Where a change in the personnel of the arbitrators 
was made with the approval of the defendant, but 
without the intervention of the Court, held, that defen¬ 
dants cannot object to the validity of the award. 
{Walmsley and Suhrawardy , //.) MAHMUD SHEIKH 
v. KaNKINarah Co. LTD. 28C.W.N. 634 = 

811. C. 574 = A. I. R. 1924 Cal. 665. 

- Award—Acceptance of award does not bar right 

to file objections nor can Court shorten time for tiling 
objections. 

A Court has no power to cut short the period of limi¬ 
tation provided by statute for filing objections against 
an award. 

Where the plaintiffs once agreed to the award, 
.held, they were not estopped by any rule of law or pro¬ 
cedure from filing objections to the award within the 
Time prescribed by law for that purpose. {IVazir Hasan , 

A. f!c.) Kampta Pershad v. Uma Prasad. 

76 I.C. 33 = A.I.R. 1924 Oudh 344. 

- Estoppel—Protracted proceeding — Objection — 

Evidence Act , S. 115. 

By consenting to the order of reference to arbitration 
.and extension of time, the party is not estopped from 
objecting to the continuance of the proceedings ad in¬ 
finitum or after they have proved themselves incorrigi¬ 
ble. ( Pankin , J.) ROB1NDRA DEB MANNA v. 
JOGENDRA DEB MANNA. 27 C.W.N. 420 = 

80 I.C. 459 = A.I.R. 1923 Cal. 410. 

_ Award—Decree on award—Remedy is by way of 

execution and not by way of separate suit. 

A deciee under S. 526 has the same effect as regards 
execution as a decree under S. 522. Consequently a 
decree upon an award stands precisely in the same posi¬ 
tion with regard to its execution as any other decree of 
Court. A fresh suit does not lie on the same cause of 
action .Srecnath v. Kailash 21 W. R. 248, Foil. ( IVood- 
roffe and Chose , //.) LAL1T MOHAN MOITRA v. SASI 
Sekhareswar Roy Bahadur. 

70 I.C. 300 = A.I.R. 1922 Cal. 73. 

- Award—Party is not bound by, unless it is valid , 

and proceedings of arbitrator is abewe board. 

Before a party can be held bound by an award, it 
must be shown that it was a valid award and that all 
the requirements of the law with respect to the appoint¬ 
ment of an arbitrator and with regard to the actual re¬ 
ference to arbitration, had been duly fulfilled. The pro 
ceedings of the arbitrator must also be above board, and 
it must be shown that he had given full opportunities to 
both parties to appear and represent their case to 
him. {Broadway and Moti Sagar , //.) MAUSA Ram 

Gordhan Das v. Mangal Sain duni Chand. 

651. C. 497 = A. I. R. 1922 Lah. 149 (154). 

___ Civil Procedure Cede , Schedule //, Para. 16— 

Agreement not to object to the award does not debar 
party from objecting to its illegality—Court cannot pass 
decree before the \0days—Limitation Act , Art. 158. 

A clause in the Muchalka precluding the parties from 
bringing actions against the arbitrators or impeaching 
their awad, unless for fraud, does not debar a party to 
the deed from moving to set aside the award for ille¬ 
gality on the face of it, though no fraud or collusion 
appeared. 

The Court has no power to pass a decree before the 
expiry of the 10 days allowed by Art. 158 of the Limi¬ 
tation Act. {Odgers. /.) T. L. RANGIAH CHETTY v. 
T GOVINDSAMI CHETTY. 45 Mad. 466 = 

15 M. L. W. 160 = 711. C. 266 = 
1921 M. W. N. 793 = A. I. R. 1922 Mad. 179. 


ARBITRATION—Trade Custom. - 

- Party cannot institute suit as to part of an in¬ 
stalment and resort to arbitration as to rest of same 
instalment. 

A party cannot, in respect of one portion of an instal¬ 
ment, institute a suit, and in respect of the remaining 
portion of that very instalment, take recourse to arbitra¬ 
tion. 46 Cal. 1041, Dist. ( Mookcrjee and Fletcher. JJ .) 
Chatturbhuj Chandanmull z/. Basdeo Dass. 

'33C.L.J. 145 = 60 I.C. 909 = 

A. I. R. 1921 Cal. 767. 

Trade Custom. 

_Where by custom disputes as to liabilities under 

transactions of the nature of speculations on the rise and 
fall of the market are determinable by a Committee of 
Experts, unless a party proves fraud, either in the incep¬ 
tion or the proceedings of that body, mere error on the 
part of the expert tribunal would not suffice to set aside 
their decision of matters of skill. {Lord Macnaghten , 
Lord Robertson Andrrw Scohle and Arthur Wilson.) 
PESTONJI JEHANGIRJI V. JAISINGDAS. HANSRAJ. 

76 I. C. 630 = 22 Bom. L. R. 420 (P. C.). 

-:— Arbitration—Umpire—Powers of-Finality of 

award — Award—Construction—Extrinsic evidence. 

Whenever there is a diffeience of opinion between 
the parties as to the authority conferred on an umpire 
under an agreed submission, the decision is ultimately 
with the Court and not with the umpire. (1916) A.C. 314 
Ref. It would be impossible to allow an umpire to arro¬ 
gate to himself jurisdiction over a question, which, on 
the true construction of the submission, was not referred 
to him. An umpire cannot widen the area of his juris¬ 
diction by holding contrary to the fact that the matter, 
which he affects to decide, is within the submission of 
the parties. In considering the question whether an um¬ 
pire has included in his report any items not within the 
terms of the agreement of reference, it must be borne in 
mind that the report is a written document which 
speaks for itself and which cannot be interpreted, 
or varied or contradicted by extrinsic evidence. If 
there is any doubt as to the subject-matter over 
which the umpire was purporting to exercise juris¬ 
diction evidence may be given showing what was 
the subject-matter into which he was enquiring in 
order to enable the Court to determine whether he has 
exceeded the limits of his jurisdiction. Such evidence 
may be given by the umpire himself or by any other 
competent witness; but it should be limited to the issue of 
fact and is not admissible to explain or add much less to 
attempt to contradict what is to be found on the face of 
the written instrument itself. Bucdeuch v. Metropolitan 
Board of Works , (1871) 5 H. L. 418, Ref. 

In a submission in which the parties have agreed that 
the decision of the umpire, on the matter referred to 
him, shall be final the courts will not enquire whether 
the conclusion of the umpire on the matters referred to 
him is right or wrong, unless an error appears on the 
face of the award, or on some document so closely 
connected with it that it must be regarded as part of his 
award, or unless the umpire himself states that he has 
made a mistake of law or fact, leaving it to the Court 
to review his decision. (1891) A. C. 31 ; (1912) A.C. 
673, Rel. 

The umpire is entitled to form his own opinion in 
respect of all matters submitted from his own knowledge, 
inspection or examination or from such other source as 
he may deem proper. It may not be possible for the 
Court to have before it all the materials on which the 
umpire based his decision and even if the Court should 
remit the report it could have no effective control over 
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ARBITRATION. 

the ultimate decision. (Lord Par moor.) The AT- 
torney-General of Manitoba v. Kelley. 

31 M. L. T. 238 (P. C.) 

Validity—Authority to refer. 

- Pleader's authority to refer to arbitration should 

,be express—Pleader not appointed by vakalatnamak but 
signing j awabdawa—Authority to refer to arbitration 
cannot be inferred—Legal practitioner . 

A pleader engaged to act or plead in a suit does not 
possess the power to refer it to arbitration without ex¬ 
press authority from the client. Such authority cannot 
be inferred by the mere ciicumstance that the pleader, 
though not formally appointed by a vakalatnamah, was 
allowed to sign a jawabdawa. ( Teh Chand , /.) 
AHMAD v. SARDARA. 1141.0.712 = 

A. I. R. 1929 Lah. 171. 

Validity. 

- Award made during pendency of suit between 

.same parties regarding same subject-matter is unen¬ 
forceable. 

Where a reference to arbitration is proceeded with 
and the award made during the pendency of a suit bet¬ 
ween the same parties in respect of the same subject- 
matter, the award is bad and unenforceable. ( Ray¬ 
mond , A. J. C.) Mitsui bussan Kaisha Ltd. v 
Firm of totaram Bhgwandas. 851. C. 893 = 

17 S. L. R. 223. 

Validity—Binding nature of. 

- Proceedings ex parte and no relief sought against 

„a party—Party is not necessarily not interested — Refe¬ 
rence to arbitration without his joining is void. 

The facts that proceedings were ex parte against a 
party and that no relief was sought against him are not 
sufficient to hold that he is not an interested party. A 
reference to arbitration without his joining it is void. 
f Dal ip Singh , /.) LACHHMAN SlNGH v. NAMAN. 

118 1.0. 434 = A. I. R. 1929 Lah. 174 

- Reference by some of the persons having common 

interest—No express authority from other interested 
persons—Azuard binds only the persons referring. 

Where parties have a common interest it is not suffi¬ 
cient that certain persons should go and seek to refer 
the dispute pending between them and the other party 
to arbitration, without taking steps to consult the other 
persons who had such common interest and get their 
authority to represent them on their behalf. If one or 
more interested parties submit a dispute to arbitration, 
they cannot bind the other interested parties without 
-express authority, but still bind themselves none-the-less 
effectually for that ; and if they undertake that such 
other parties shall perform the aw r ard, the fact that 
“those parties are not bound will form no excuse for the 
’breach of that undertaking. ( Kanhaiyalal and Ash- 
-worth , //.) HASHMAT HUSSAIN v. SlDDIQ HUSAIN. 

98 1.0. 998 =A.I.R. 1927 All. 128. 

- C. P. Code, 0.1, R. 8 —Private award — Signa¬ 
tories to reference professing to represent larger body — 
R. 8 does not apply—Representatives must have express 
authority and they must be capable of representing. 

Rule 8 has no bearing on a private award which is 
made on a reference made by certain persons who were 
signatories to the reference, though they might have 
described themselves as representatives of a larger body. 
The fact that they were such representatives has to be 
proved by evidence of some form of reference, referen¬ 
dum or other mode of authorization. 

In the eyes of the. law representation must be based 
on some authority legally expressed and the • persons 
who pose to act as such representatives must be capable 
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in law of representing the persons or the community 
whom they profess to bind.'' ( Kanhaiya Lai and 
I Ashzoorth, J J.) HASHMAT- HUSSAIN V. SlDDIQ HASAN. 

98 1.0. 998 = A.I.R. 1927 All. 128. 

: - Award—Award by Judge who had ceased to be 

| judge is valid only if parties fully understood the effect 
'■ thereof. 

Where a judge who -has ceased to be a judge is 
; alleged to have been appointed arbitrator, it must be 
shown not merely that the parties wished him to write 
| and pronounce judgment but that they understood what 
they were agreeing to. It would not be a question t of 
; their making a mistake of law. For a consent, to be 
' valid, the consenting parties must agree upon the same 
1 thing , in the same sense. Unless the parties understood 
that, if he wrote and pronounced a judgment, that judg¬ 
ment would amount only to an award and that they 
1 would have no right of appeal, their agreement would 
be void. ( MacColl.J.C .) MAUNG Ba v. MaUNG Ye. 

! 4 U.B.R. 171 = 76 I.Cv 170 = A.I.R. 1924 Rang. 358. 

: - C. P. Code,. Sch. II, Para. 1 —Failure to pay is 

i a matter in difference. 

; A mere failure to pay a claim constitutes a difference 
between the parties to a submission. ( Raymond, A.J.C .) 

Tyebally Abdul Hussain v. James Finlay & 

I CO. 80 I.C. 969= 17 S.L.R. 15 = 

! A.I.R. 1924 Sind 105 (116). 

! - Award is binding on persons who are actually 

1 parties to reference though some persons concerned did 
! not join reference. 

Though some of the persons concerned do not join in 
submitting the dispute to arbitration, the award does not 
i become invalid or ineffectual as between the persons 

• making the reference. It is binding upon them, especially 
| when it has been acted upon. {Dhobi'ey, A.J.C.) 

I Dharnedhas v. Sakharam. 71 I.C. 860 = 

! A.I.R. 1921 Nag. 176. 

* Validity—Clause in contract. 

i 

- Suit on contract brought within tittle — Defcn- 

\ dant, however, relying on clause to refer in that contract 
j and getting suit stayed—It is immaterial if reference is 
made beyond peroid of limitation. 

! Where on the basis of the contract, which contained 
! a clause to refer disputes to arbitration, the plaintiff 
| sued and his suit was within time, but the defendant 
relying on the clause to refer, got the suit stayed and 
! the matter was referred to arbitration, it is immaterial 
! if the reference itself w'as made after the statutory 
j period, the suit being within time. ( Percival , J.C. and 
I Rupchand, A.J.C.) UTTAMCHAND BRIJLAL v. BaL- 
I MOKAND S. L. 107 1. C. 435 = 

I A.I.R. 1929 Sind 55. 

I 

| - Providing reference to arbitration but not barring 

I suit to enforce claim—Claim not enforced either’, by 
suit or arbitration during limitation period—There 
subsists no dispute under contract to be enforced by 
j arbitration. 

| Per Rupchand, A. J. C. —Where a contract provides 
| for a reference to arbitration of disputes arising out of 
the contract and does not purport to bar the right of a 
party to enforce his claim in Court before he has obtain¬ 
ed an award in respect thereof, but the claim is not 
.enforced within time either by suit or arbitration, there 
subsists no dispute between parties under the contract 
which may be enforced by arbitration. A.I.R. 1926 
Sind 209, Foil.; Hirji Mulji v. Cheong Yue Steamship 
Co., (1926) A.C. 49 7,, Ref.-, {Percival, J. C. and Rup- 
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ckand, A. J. C.) UTTAMCHAND HRIJLALj/ BALMO 

KAND S. L. 107 I. C. 435-A .1. R. 1929 Sind 55. 

Validity -Criminal Complaint. 


--A criminal complaint cannot be referred to arbi¬ 
tration and therefore, the award following it cannot be 
made a rule of a Civil Court. {Addison, /•) MaLKA v. 
Sardar. 30 P.L.R. 122 = 11 Lah. L.J. 89 = 

116 I.C. 215 = A.I.R. 1929 Lah. 394. 

Validity—Decree. 

- Suit not maintainable as to subject-matter of 

arbitration — A r o decree can be passed on the award . 

If a Court is not initially competent to entertain a 
suit in respect of the dispute which is the subject-matter 
of the reference to arbitration, it cannot pass a decree 
on an award made as a result of such reference by the 
parties whether before the suit was instituted or during 
its pendency. In the latter case the Court is incompetent 
to refer the matter to arbitration. (. Jailal , /.) LaDHA 
RAM v. RaLLAKAM. 10 Lah. L. J. 242 = 

112 I.C. 262 = A.I.R. 1928 Lah. 730. 

Validity—Enforceability of. 

_ -Dispute referred to arbitration during suit — 

Reference superseded—Proceedings taken in higher 
Courts against order of supersession—Suit not stayed — 
Suit dismissed—Order of super cession finally quashed 
by High Court afterwards—Award passed by arbitra¬ 
tors subsequently is unenforceable. 

A lower Court superseded a reference to arbitration 
and proceeded to try the suit itself. The order of 
supercession was taken to higher tribunals, but the suit 
was not stayed. The suit was dismissed by the lower 
Court. After this the High Court finally set aside the 
order of supercession. After this, the arbitrators passed 
their award. 

Held , that after the suit was dismissed, there was 
nothing for the arbitrators to decide so far as the 
claims covered by the suit were concerned. Held 
further , that even had the judgment of the Court been 
referred and arbitrators passed an award to the effect 
that it was erroneous and improperly obtained, the 
award could not have had the effect of annulling the judg¬ 
ment. The only remedy which a party would have against 
a party enforcing the judgment would be a suit for 
damages for breach of the contract to abide by the 
award. Barry v. Grogan (1868) 16 W. R. 727, Foil. 
(. Kennedy , J. C. and Aston, A. J. Cl) DEOMAL 
KHANOOMAL JOTRMAL. 

89 I.C. 335 = A.I.R. 1926 Sind 6. 


Validity—Finality of. 


- Private tribunal arranged by agreement between 

parties—Decision is operative i f proceedings are conduct¬ 
ed regularly. 

Where under an agreement between the Shebaits of a 
deity and the Pujaris the latter are liable, on misconduct 
to be removed after being judged, by a committee of a 
certain number of respectable gentlemen of the village, 
the decision of a body, so constituted in accordance 
with the agreement of the parties, is operative, if their 
proceedings are regularly conducted. (Mookcrjcc, A.C.J. 
and Fletcher, J.) NAFAR CHANDRA r. KAILASH 

Chandra. 25 C.W.N. 201 = 621.0. 510= 

A.I.R. 1921 Cal. 328. 


V alidity—Guardian. 


- Guardianship proceeding can't be settled by arbi¬ 
tration. 

A guardianship application is not a suit inter partes. 
It is a proceeding designed to satisfy the Court that it 
is for the welfare of a minor that a guardian should be 
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appointed and as to the most suitable person for 
appointment. The selection of the guardian is a matter 
which is not of private interest between the parties and 
cannot be settled by a reference to arbitrators. 30 AIL 
137, Foil. {Krishnan aiui Waller , //.) SAMI CHETTY 

V. Adaikalam Chetty. 47 Mad. 459 = 

34 M.L.T. 15 = 1924 M.W.N. 222=84 I.C. 613= 

A.I.R. 1924 Mad. 484=46M.L.J. 179.. 

Validity—Mistake. 

- Mistaken view of real rights invalidates. 

Where the parties to an arbitration were obviously 
acting under quite a mistaken view of their real rights- 
and the arbitrators seemed also to have adopted that 
view. 1 

Held, that the arbitration proceedings and the award 
therein cannot be supported. 45 Cal. 590 and 6 Pat. L.. 

J. 604, Foil. (. Bucknill and Ross, JJ .) RAMBAHADUR 

Sen 2 /. Mahantha Ganesh Bhagat. 2 Pat. 554= 

5 P.L. T. 255 = 731. C. 542 = 

A. I. R. 1924 Pat. 49 (69).. 

V alidity—Mutual! ty. 

- Submission to arbitration should be mutual — 

Effect of subsequent insolvency of one party on mutuality - 
It is of the very essence of an arbitration that the sub¬ 
mission should be mutual and that the award should be 
mutual and binding. If the subsequent insolvency of 
one party destroys this mutuality and prevents the 
opposite party from enforcing the submission against 
the Official Receiver, the Official Receiver may not in 
his turn enforce the submission clause, if the insol¬ 
vent’s estate is the claimant instead of being the 
debtor. ( Rupchand Bilaram , A.J. Cf) OFFICIAL 

Receiver v. Kersondas Mavji. 19 S. L. R. 24= 

95 I. C. 750 = A. I. R. 1926 Sind 209.. 

Validity—Private arbitration. 

- Private arbitration—Award set aside—Another 

award cannot be ordered without fresh agreement freely 
entered into by parties. 

Where in a private arbitration the arbitrator has once 
delivered the award, and that award has for some 
reason or other been set aside, the Court cannot direct 
the arbitrator to make another award without a fresh 
agreement freely entered into by both the parties. 

(Tek Chand , /.) MT. PARBATI v. MT. DURGA DEVI.. 

108 I. C. 186=A. I. R. 1928 Lah. 170. 
Validity—Procedure. 

- Suit filed after reference to arbitration—Award 

is nullity unless suit is stayed. 

When a party to a contract files a suit in respect 
of any matter that he has contracted to refer to a 
private tribunal, the Court is not ousted of its jurisdic¬ 
tion to try the suit. It is open to the other party to 
apply for stay of the suit on the ground of the contrac¬ 
tual liability to refer the matters in dispute to arbitration 
and the Court may, in a proper case, hold its hand and 
refuse to proceed with the trial of the suit. But in the 
event of no application being made to the Court for a 
stay of the suit, the Court has seisin of the disputes 
between the parties, can proceed to adjudicate upon 
them and its decision is binding upon the parties. 
Where an application for stay of the suit was made 
after the award, but the arbitrators had held their sit¬ 
ting and passed their atsard during the pendency of the 
suit. 

Held, that they were not competent to do so. 13 S. 
L. R. 93; Dolemail and Sons v. Osset Corporation, 3* 
K. B. 257 ; 47 Cal. 752 ; A. I. R. 1921 Cal. 244 and 41 
Mad. 115, Foil. Though filing of the suit does not 
invalidate the reference to arbitration, yet the effect of 
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the institution of the suit is that from that very moment 
the arbitrators become functus officio , and a conflict of 
jurisdiction is avoided. The Court in which the suit is 
filed acquires seisin of the suit immediately on its insti¬ 
tution and its jurisdiction to try it cannot remain sus¬ 
pended till such time as an application for stay of the 
suit had been made to it and it decides whether it should 
proceed with the suit or not. 13 S. L. R. 8 , Dist.; A. I. 
R. 1921 Cal. 244, Foil. ( Raymond , A. J. C.) MITSUI 
BUSSAN Kaisha V. Totaram Bhagwandas. 

" 17 S. L. R. 223= 85 I. C. 893 = 

A. I. R. 1921 Sind 166 (172). 

V alidity—Ref erence. 

-- Dispute not detailed in agreement of reference— 

Arbitrators examining parties fully en nature of dis¬ 
pute—Reference is nit invalid cn account of vagueness 
or indefiniteness. 

Where a dispute between the parties is not detailed in 
the agreement of reference to arbitration but the par¬ 
ties are examined at length by the arbitrators at the 
very outset and the nature of the disputes is made 
sufficiently clear, the reference to arbitration cannot be 
held invalid on account of any vagueness or indefinite¬ 
ness. (Fforde and Bhide. J J.) MIAN NaTHU v. 
ABDUL Gani. 119 I. C. 726 = A. I. R. 1930 Lah. 22. i 

* j 

- Restituticm of conjugal rights — Cannot be 

referred to arbitration. 

The question of restitution of conjugal rights cannot 
be referred to arbitration as that matter must be decided 
by the Court itself. 37 P. R. 1895, Foil. ( Addison , 
/.) Malka v. SaRDAR 30P.L. R. 122 = 

11 Lah. L.J. 89 = 116 I. C. 215 = 

A. I. R. 1929 Lah. 394. 

• .1 

- Dispute whether the marriage is valid can be , 

referred to arbitration. j 

In a suit for restitution of conjugal rights, the question 
as to the validity of a marriage can be referred to 1 
arbitration.' 78 P. I.. R. 1918, Fist. ( Jailal , J.) FAJZ 
A LI V. MT. ASHRUF Khutun. 30 P. L. R. eco = 

118 I. C. 464= A. I. R. 1929 Lah. 177. 

- Award—Reference made by a minor s next f) iend 

without leave of the Ciurt has an im pc riant l easing in 
validity of auard. , 

Hew far a reference can be mace by a miner’s next 
fiiend without the leave cf the Court expressly recorded ! 
in the proceedings is a question which has an important 
bearing cn the validity cf the award. {Kinhhede. A. J. , 
C.) RAMKUMAR v. KUSBAICHAND GANT5HDAS. j 

1071. C. 668 = A. I. R. lS28Nag. 166. 

- C. P. Cede. Sch. 2, Para. 1 — Dispute as to user 

of a mosque by particular cimmunity can be validly 
referred. • J ‘ 

Where an award dees not purport to deal with the 
question cf tauliat or management of a mosque but cnly 
determines which party is entitled to the use of the 
mosque and decides cne of them to be so entitled, the 
award of that character is not open to objection. {Kan- 
haiya Lai and Ashworth, //.) HASHMAT HUSSAIN v. 

Saddiq Hasan. - 981, c. £98 = 

A.I.R. 1928 All. 128. 

" Claim time barred at the time cf rcfcrcsice can 

fom subject matter cf reference. 

A claim tiire-haned acccrdirg to the Limilaticn Act 
at the time cf makirg the uferer.ee can validly form the 
subject-matter cf a lefererce, to sihitraticr. A. J. R. 
1926 Sind 209, Piss. {Tyabji, A. J. C.) S. L. Pal- 
MOKAS Di/. tJTTAM Cb/ND BRJJLAL. 

' ' -iOO‘1-. C. 890 = A. I. R. 1927 Sind 177. 


- Reference to arbitration without the intervention 

of Court , pending suit in competent Court -Reference 
and award arc valid. 

A reference to arbitration, pending a suit in a com¬ 
petent Court, without the intervention of the Court is 
not illegal and the award passed on such a reference is 
valid and legal: 16 S. L. R. 174 (F. B.) Rel. on. 
(Lobo, A. J. C.) Official Receiver v. Tirthdas 
Mewaram. 97 I.C. 321 = A.I.R. 1927 Sind 66 c-(72). 

" Absence of dispute as to a point precludes refer¬ 
ence of that point to arbitration. 

A point as to which there is no dispute cannot b 
referred to arbitration. A mere failure or refusal to 
pay on demand any amount admitted to be due may be 
a dispute. But where there is no allegation that the one 
party had made a demand on the ether to pay the sum, 
it cannot be said that there is a dispute w ith regard to 
the item. {Rupchand Bilaram, A. J. C.) FIRM OF 

R. B. Brijlal Jagannathz/. Firm of Allah Ditta 
Mahboob Illah. 86 I. C. 393 = 

A. I. R. 1925 Sind 242. 

■- Submission to arbitration requires agreement in 

writing though unsigned by either party—Invalid sub¬ 
mission vitiates arbitration. 

A valid submission must be supported cn the basis of 
a previous agreement in writing between the parties to 
submit their disputes to arbitration. But the parties 
need not have signed the writing. The invalidity of a 
submission infects also the reference to arbitration on 
the basis of such submission. {Rupchand Bilaram , A. 

J. c.) Kishindas Pufsumal v. Mfaghraj Khial- 
das. 20 S. L.R. 335=811.0.834 = 

A.I.R. 1925 Sind 144. 

— Subsequent suit about the same matter—Failure 
to apply fir stay of hearing within limitation• — Arbi¬ 
trator becomes functus officio— C. P. Code, Sch. II, 
Parc. 18. 

The parties referred their dispute to arbitrators for 
decision, plaintiff filed a suit against defendant but 
the plaint was returned fer presentation to the proper 
Court. Sometime after the passing of this order, the 
arbitrators gave an ex parte award though after a long 
delay after givirg notice to the parties. Held, the 
instituticn cf a suit had r.ct ipso facto the effect of 
superseding a previous reference to arbitration dealing 
with the same subject matter. But where either party 
fails to apply for stay cf the hearirg.cf the suit under 
para. 18. the effect is to supersede the arbitration for 
good and the arbitrator leccmes fundus ifficio. Also 
where no application for stay is made within limitation 
the effect of the instituticn and the decisicn of a suit 
would he to supersede the arbitration ar.d render the 
award unenforceable. {Kanhaiya Lai. JCf) Mt. 
Zainab V. Mt. Flthana. 25 O. C. 63 = 

68 I. C. 235 = A. I. R. 1922 Ouch 158. 

— Referinee cn behalf cf minor wither t sanction of 
Court is net imalid—Court should see if refere7ice is 
for the benefit of minor. 

A reference to arbitration cn behalf of miner without 
the sanction cf the Court is not void but cnly voidable 
and it is entirely within the province of the Court before 
which an award is filed in pursuance of such a reference 
to determine whether the reference was void from its 
inception. When an order is made on a reference to 
arbitration ard seme cf the parties concerned are 
miners the Court should endeavour to ascertain as far 
as possible that the reference is for the benefit cf the 
miners as in the case of ccmprcmise to which minors are 
parties. (. Kennedy , J.C. and Raymond, A. J. C.) 

Fmnabi Widow v. Fakir Mohammad. 

15 S. L.R. 165 = 65 1. C. 50 = A. I. R. 1922 Sind 1. 
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-- Dispute implies assertion of right by one party 

and repudiation by another — C. P. Code, Sch. II, 
Para. 1. 

A dispute implies an assertion of a right by one party 
and a repudiation thereof by another. The appellant 
wanted a variety of information from the respondents 
to enable him to judge whether the goods supplied were 
or were not according to the contract. Amongst other 
things, he demanded the production of the basis and 
shipment samples. The respondents declined to comply 
with the request. But there was at no stage an asser¬ 
tion by the appellant that the goods had not been 
supplied according to the contract and consequently 
there was not and could not be a repudiation by the 
respondents of any such possible assertion. 

Held, that there was no “ dispute ” which could be 
and had been validly referred to arbitration. ( Mooker - 
jee and Fletcher, //.) CHANDMULL GONESHMULL 
V. NIPPON Munkwa Kabushiki Kaisha. 

33 C. L. J. 546 = 64 I. C. 798 = 
A. I. R. 1921 Cal. 342. 

■Reference to arbitration made—Suit instituted 
subsequently invalidates future proceedings but not for¬ 
mer proceedings of arbitrators. 

When a reference to arbitration has been made and 
the private tribunal has come into existence, the effect 
of the institution of a suit by one of the parties to the 
reference is that, from that very moment, the arbitrators 
become functi officio , that is, their authority to deal 
further with the matter becomes extinguished. The 
institution of the suit cannot, however, retrospectively 
affect the validity of the reference which, when it was 
made, was in exact conformity with the agreement of 
the parties. {Mookerjie and Fletcher , //.) JOKHIRAM 

Kaya v. Ganeshamdas Kedarnath. 

25 C. W. N. 62 = 611. C. 380 = 
A. I. R. 1921 Cal. 244. 

Waiver. 
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The mere signature by a party to an award does not 
necessarily in all cases estop him from afterwards dis¬ 
puting the correctness of the award. A. I. R. 1923 
Rang. 187, Dist. ( Brown /.) GUNNU MEAH v . 
Rahman. 7 Rang. 136 = 1171. 0. 574= 

A. I. R. 1929 Rang. 166. 

- Arbitrators Juiving no jurisdiction—Mere appea¬ 
rance of the parties before them under protest and exa¬ 
mining witnesses will not amount to waiver of objection 
as to jurisdiction or estoppel—Evidence Act, S. 115. 

Per Blackwell , J. —If arbitrators enter upon the 
consideration of a matter when they have no jurisdiction 
to do so by the arbitration clause or submission between 
the parties, then they cannot be given jurisdiction under 
that submission by a mere appearance of the parties 
before them at a preliminary meeting followed by a 
protest against their jurisdiction before they have enter¬ 
ed upon a consideration of the matters upon which they 
subsequently purport to make an award. Even if a 
party under protest continues to attend before arbitra¬ 
tors and cross-examines witnesses, he does not thereby 
waive his objection, nor is he estopped from saying that 
the arbitrators have exceeded their authority by award¬ 
ing on the matter. (. Marten, C. J. and Blackwell, /.) 
CHETANDAS DOGAz/.RADHA Kesson Ramchandra. 

29 B. L. R. 1087 = 104 I. C. 174 = 
A. I. R. 1927 Bom. 553 (556). 

- Award—Objection about want of notice can be 

waived. 

Where a party did not raise any objection to the 
I award on the ground that arbitrator did not give him 
any opportunity of being heard. 

Held, it was open to the Court to draw the inference 
that he had waived this particular objection to the 
award. For the purposes of the waiver knowledge of the 
essential facts is necessary. {Shah, Ag. C. J. and 
Crump, J.) CHATURBHU) BHAWANIDAS v. DEOKA- 
RAN NANJI. 26 Bom. L. R. 84 = 79 I. 0. 769 = 

A. I. R. 1924 Bom. 370. 


- Agreement to refer different causes of action to i 

arbitration—Parties waive objections as to misjoinder 
of causes of action—Evidence Act, S. 115. » 

By agreeing to refer different causes of action against 
different parties on one and the same reference the 
parties to it do not only waive objections as to mis¬ 
joinder of causes of action but agree to a joint trial 
and cannot afterwards be permitted to challenge the 
award. ( Rupchand and Barlee, A. J. Cs .) DATTA- 
RAM MUNSHILAL v. HARJMAL & SONS. 

24 S. L. R. 145 = 1211. C. 161 = 
A. I. R. 1930 Sind 170. 


— Irregularity—Award cannot be set aside . 

A party having knowledge of an irregularity cannot 
lie by without objection and take his chance of an award 
in his favour and then, when he finds that award has 
gone against him, seek to set it aside on the ground of 
the irregularity to which he failed to object. ( Heald 
and May Oung . //.) U GUNUWA v. U PYINNYADIPA. 

741. 0. 6 = 1 Rang. 15 = 2 Bur. L. J. 30 = 

A. I. R. 1923 Rang. 187. 

- Arbitrator deciding matter not included in 
reference—Parties accepting and acting upon award 
cannot afterwards repudiate it. 


__ Irregularity or improper conduct may be waived I 

by party -This principle of waiver applies to every kind 
of irregularity not affecting jurisdiction of arbitrator 

— C. P. Code, Sch. 2, Para. 15. 

An objection to irregularity or improper conduct of an 
arbitrator may be waived by parties either expressly of ! 
by their conduct provided the party waiving it has full 
knowledge of the defect. The principle of waiver is not j 
confined merely to irregularities in the examination of 
witnesses during the absence of one of the parties ; it ! 
applies to every irregularity which does not affect the 
jurisdiction of the arbitrators. Queen v. Sir Richards 
Dobson, (1844) 14 L. J. Q. B. 17; High v. Haigh (1861) 
31 L. J. Ch. 420; A. I. R. 1923 Rang. 187, Rel, on. 

( Rupchand, A. J. C.) C. & I. ENGINEERING CO. f. 

Malik Thakurdas Mathurdas. 1231. C. 234 = 

A. I. R. 1930 Sind 79. 

.- Suit for enforcement of award—Signature of 

party may not estop him from disputing correctness — 

C. P. Code s Sch. 2, Para. 15. < . 


Where arbitrators include in their decision also some 
matter which was not referred to them, the parties by 
taking part in the final award and acting upon it must 
be deemed to have made a second submission in respect 
of that matter and cannot subsequently repudiate the 
award. 2 C. P. L. R. 202 and 18 C. W. N. 1325, Foil. 

( Dhobley, A. J. C .) DHARMDHAS v. SAKHARAM. 

711. 0. 860 = A. I. R. 1921 Nag. 176. 
Miscellaneous. 

- Parties intending that no further steps should be 

taken in Court and tluit the arbitration should be one 
7vithout the intervention of Court Rules in Sch. 2, 
C. P. Code, apply. 

Where the parties intend that no further steps should 
be taken in court and that the arbitration should be one 
without the intervention of court the rules in Second 
Schedule apply to such cases also. ( Newbould and 
Pearson , //.) HEM CHANDRA KUNDU v. JNANEN- 

dra Chandra Kundu. 901. 0.624= 

A. I. R. 1926 Oal 116 (121). 
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- Agreement. 

A new agreement between the parties for the enlarge¬ 
ment of time is tantamount to fresh admission to arbi¬ 
tration. ( Das and Ross, //.) KO KlL SlNGH v. 
Ramasray Prosad Chaudhury. 3 Pat. 443 = 

1924 P. H. C. C. 110=6 P. L. T. 122 = 

3 Pat. L. R. Civ 52= 81 I. C. 994 = 

A. I. R. 1924 Pat. 488. 
ARBITRATION ACT (9 OF 1899). 

- Awards under Arbitration Act-Applicability 

of provisions, 0. 21, R. 2, C.P. Code. 

The provisions of O. 21, R. 2, relating to adjustment 
of decrees are equally applicable to awards under Indian 
Arbitration Act. A. I. R. 1925 Sind 293. Rel. on. 
(Lobo, A. J. Cl) Official Receiver v. Tirathdas 
Mewaram. 97 I. C. 321 = A.I.R. 1927 Sind 66 (75). 

Costs. 

•- Determination of by court not by arbitrator. 

Under the Arbitration Act all costs incurred in the 
process of filing the award in the court must be deter¬ 
mined by the court to which the petition is presented 
and are outside the province of the arbitrators. (Ray- 
mond, A. J. Cl) JAMES FINLAY & CO. GURDAYAL 
PAHLAJRAJ. 17 S. L. R. 93 = 76 I.C. 660 = 

A.I.R. 1924 Sind 91 (96). 

Court’s powers. 

- Court has no pcnoer to issue commission to witness 

to give evidence before private arbitration. 

Civil Courts have no power under the Act or under 
rules of this High Court made under the Act to issue a 
summons or commission to a witness to give evidence in 
a private arbitration. Consent of parties cannot confer 
this power. (Marten, J.) JAMES MACKINTOSH & CO. 

v. Scindia Steam Navigation Co., ltd. 

24 Bom. L.R. 853 = 75 I.C. 221 = 
47 Bom. 250 = A.I.R. 1922 Bom. 444. 

Duty of umpire. 

- Award attacked—Duty of umpire ?iot to refuse 

hearing. 

An umpire has to make his award within a month of 
his appointment and where he does not extend the time 
or make his awrrd within such time his award is worth¬ 
less. Where questions of fact under the Arbitration 
Act as to the conduct of arbitrators or the umpire the j 
procedure adopted and the instructions and so forth are 
raised, the court should have evidence properly brought 
before it, as in the trial of a suit which was deliberately 
withdrawn or abandoned by the parties raising the ob¬ 
jection to enable the Appellate court to consider whether 
there really has been any grievance in the matters dis¬ 
posed of by it. Such questions of fact are determined 
upon hearing the evidence. Where a party wishes to 
show that the umpire had gone contrary to the esta¬ 
blished principles of justice and refused him hearing the 
onus is upon him to call evidence, to establish the fact 
in answer to the application to file the umpire’s award. 
The party who makes an objection must prove that he 
objected at the time to the umpire’s proceedings in mak¬ 
ing final award without hearing his witnesses. Where 
such a party had the opportunity of doing so and no rea¬ 
sonable opportunity was refused to him of doing so, his 
conduct amounts to acquiescence in the procedure adopt¬ 
ed and he cannot, in law, be allowed to question the 
regularity, if there was any. Decision upon merits, that 
is to say, from the interests on the record, as to contro¬ 
versy , arising out of claim for damages between the 
parties is a matter entirely between the arbitrators and 
the umpire. All courts, even arbitration courts, must 
act according to the principles of natural justice and not 
deliberately refuse a hearing or take evidence from one 


ARBITRATION ACT (1899). 

! side behind the back of the other. Pritna facie the 
duties of an umpire are the same as those of the arbi¬ 
trators. The umpire must hear the evidence of the 
parties and their witnesses, it application is made to 
I him to do so by either party notwithstanding that the 
' same evidence had already been adduced before the 
arbitrators. The umpire is not justified in the face of 
an objection by either party in taking any part of the 
evidence from the notes of the arbitrators unless there 
are specific provisions in the submission permitting 
him to do so. (Walsh and Ryves, JJl) FIRM SlTA 

Ram Nathu Malv. Firm Sushil Chandra Das. 

64 I.C.706=3 U.P.L.R. (A.) 60. 

Effect of award. 

- Award under, iipheld by Court becomes enforce¬ 
able as a decree—Court is not to pass a decree as in one 
under C.P. Code, Sch. 2, para. 20. 

Where an award filed under the Act is upheld by the 
Court as a good award, it is enforceable as if it were a 
decree of the Court; in other words, although it was not 
a decree and not a judgment of the Court, execution 
can be taken out on it in the same manner as though it 
were a decree and the Court is not to pronounce a judg¬ 
ment and decree as under C. P. Code, Sch. II, para. 20. 
(Rankin. C.J.aud C.C. Ghose , /.) JNANENDRA MOHAN 

Annapurna Debi. 31 C.W.N. 517 = 

45 C.L.J. 597 = 102 I.C. 108 = A.I.R. 1927 Cal. 562. 

Jurisdiction. 

—Where sellers had fulfilled their part of the contr¬ 
act by tendering the documents of title to buyers which 
| was done at Amritsar and no part of the cause of action 
arose at Karachi. 

Held the fact of the goods lying at Karachi was 
, immaterial so far as the sellers’ cause of acticn was 
concerned and the Karachi Court has no jurisdiction to 
file an award of arbitrators. (Raymond, A./ Cl) MEHTA 

& Co. 7'. Messrs Parmeshar Das, Parsottam 
Das. 16 S.LR. 293 =80 I.C. 303 = A.I.R. 1924 Sind 4. 

Limitation Act. 

- Applicability of precisions of by analogy. 

Although the Limitation Act does not in terms apply 
to arbitrations in mercantile references it is an implied 
term of the contract that the arbitratoi must decide 
the dispute according to the existing law of contract, 
and that every defence which would have been open in 
a court of law can be equally proposed for the arbitra¬ 
tor’s decision unless the parties have agreed to exclude 
that defence. S. 3 therefore applies to arbitration pro¬ 
ceedings. Tyldesley's case, 68 L.J.Q.B. 252; Board of 
Trade v. Cayzer Irvine & Co., (1927) 1 K.B. 269, 
Rel. on. (Lord Solvesen). RAMDUTT RaMKISSEN 
Das E. D. Sassoon & Co. 56 Cal. 1048= 

1151. C. 713 = 56 I.A. 128 = 1929 A.L.J. 254 = 
33 C.W.N. 485 = 29 M.L.W. 682 = 6 O.W.N 473 = 
49 C.L.J. 462 = 31 B.L.R. 741= 1929 M.W.N. 546 = 
A. I. R. 1929 P. C. 103 = 56 M.L.J. 614 (P.C). 

Motion for administration. 

- Motion is not available under the Act for admini¬ 
stration of an estate. 

If persons want to administer an estate, they can • 
bring an administration suit, or if they want a partial 
administration in certain circumstances, they can do so 
by originating summons, but the court has no right to 
do it on a motion under the Indian Arbitration Act or 
to do R without properly bringing in the parties either 
by a suit or by an originating summons. (Rankin, C.J. 
and C.C. Ghose, Jl) JNANENDRA MOHAN v. ANNa- 
PURNA Debi. 31 C.W.N. 517 = 102 I.C. 108= . 

45 C.L.J. 597= A.I.R. 1927 Cal. 562 
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DECENNIAL DIGEST, 1921—1930. 


Scope. 

-Suit to set aside an award will He. 


A person dissatisfied with an award made without 
the intervention of a Court of justice is entitled to bring 
an action to set it aside on the ground that no contract 
providing for a reference to arbitration was made or 
that the contract if made was not enforceable by reason 
of fraud or misrepresentation. He is not bound to have 
recourse to the Court dealing with the award under the 
Arbitration Act. 31 C. L. J. 283; 47 Cal. 806; 2U. B. 

R. 10; 25 B. 10 Foil ; 10 L. B. R. 106 Dist,. Obiter : 
Even if the action rests on misconduct or corruption, 
suit is maintainable although a person has another 
remedy open to him under the Arbitration Act. 20 Mad. 
89, Dist. 2 U. B. R. 1 Foil. (Shadi Lai , C.J. and 
Campbell, /•) FIRM GAINARAIN v. FIRM NARAIN 

Das. 3 Lah. 296 = 69 I. C. 683 = 

A. I. R. 1922 Lab. 369 (378). 

S. 2—Property outside jurisdiction. 

- Although suit in respect of portion outside ordi- 

tuiry jurisdiction of High Court is barred reference to 
arbitration with regard to such property can be made 
under S. 2. 

A reference was made to arbitration in a dispute 
relating to property only a portion of which was within 
the ordinary jurisdiction of the Court. The arbitrator 
filed an award which was amended by the consent of the 
parties and a decree was passed accordingly. Sub¬ 
sequently execution was sought with regard to portion 
of the award which was not amended. Held : that al¬ 
though a suit could not have been instituted with regard 
to property without leave under Letters Patent, a refer¬ 
ence to arbitrator could be made under S. 2 of the Act. 

( B. B. Chose and S. K. Chose , //.) GANENDRA 

Mohan Bhaduri v. Bhavani Charan Chakara- 
VARTI. 34 C. W. N. 268 = A. 1. R. 1930 Cal. 468. 

- Parties living in Presidency Town—One of the 

properties situate in that town—Award relating to such 
property can be filed in Presidency 7 'cwn . 

Where parties live in a Presidency Town and one of the 
properties is situate in it, a suit for partition can be filed 
in that Presidency Town, although other properties are 
outside British India. Arbitration Act is. therefore, 
applicable with regard to award regarding such property. 
(Kumarasioami Sastri , J.) NEMICHAND v. KESARI 
MULL. 29 M. L. W 227 = 1141. C. 818 = 

A. I. R 1929 Mad. 31 = 66 M. L. J. 35 

S. 3—C. P. Code, Sch. 2, Para. 17. 

- Agreement to refer to arbitration made with 

company—Court has no jurisdiction to file it under 
Para. 17. 

Where an agreement is made with a company to refer 
to arbitration under certain contingencies, a Court has 
no jurisdiction to file the agreement to refer inasmuch as 
Arbitration Act is made applicable to such agreements by 

S. 152, Companies Act, and S. 3, Arbitration Act, exclu¬ 
des Sch. 2, Para. 17, from the operation of that Act. 
(Dalip Singh , /.) ATTOCK OIL CO., LTD. v . ABDUL 

Majid. 118 I.C. 633 = A. I. R. 1929 Lah. 246 (1). 

S. 4—Appointment. 

- Until acceptance which need not be in writing, by 

arbitrator on reference signed by both parties , there is no 
appointment of arbitrator—Submission includes both 
arbitration clause and a re fire nee. 

Submission is the first step in an arbitration and it 
should be in writing in order to satisfy the Act. It is 
usual on differences arising, that a second document 
called a reference is drawn up sometimes defining the 
disputes oftener referring all the disputes between the 
parties in reference to the particular contract to named 


ARBITRATION ACT (1899), S. 4 (b). 

arbitrators. The definition of submission in S. 4 covers 
both what is ordinarily termed an arbitration clause and 
also what is commonly called a reference. The former is 
a contract to refer, the latter is delegation of authority to 
a named arbitrator aud an agreement to be bound by the 
award. Ss. 7, 8 and 9 of the Indian Arbitration Act do 
use the word “ reference ” but this does not necessarily 
involve a formal reference to arbitration on stamped 
paper, for by S. 8 , when the power of the Court is in'-, 
voked for the appointment of an arbitrator and the Court 
appoints one, no formal reference need be drawn up. 
The appointment of a certain person as arbitrator is 
not complete until such person has accepted the reference 
and consented to act. 29 Ind. Cas. 602 ; 8 S. L. R. 302, 
Foil. ( Raymond , A. J. C.) JAMES FINLAY AND CO., 
Ltd. v. Gurdayal Palajraj. 17 S. L. R. 93 — 

76 I. C. 660 = A. I. R. 1924 Sind 91. 

S. 4 (b)—Submission. 

- Agreement to submit if must be signed by all 

parties. 

The Arbitration Act does not require that an agree 
ment to submit should be signed by both the parties. 
What it requires is only that there should be a written 
agreement to submit. In re E.D. Lewis Ex parte Munro , 
(1876) 1 Q. B. D. 724 ; Caerleon Tinplate Co. Ltd. v. 
Hughes, 60 L. J. Q. B. 640 ; 33 Cal. 1237 ; 42 All. 525 ; 
A. I. R. 1926 Cal. 938 ; Not Foil. Baker v. Yorkshire 
Fire and Life Assurance Co ., (1892) 1 Q. B. 144 ; 
Hickman v. Kent , (1915) 1 Ch. 188 ; and Anglo New¬ 
foundland Development Co. v. Re gem, (1920) 2 KB. 
214, Appr. ( Rankin , C. J. and C. C. Ghose . J.) RADHA 
Kanta v. Baerlein Bros., Ltd. 66 Cal. 118= 

32 C. W. N. 1101 = 117 I. C. 540 = 

A. I. R. 1929 Cal. 97. 

•Submission must be in writing and signed by 


— - - - - - - — — 

both parties or their agents authorized therefor. 

It is an essential ingredient in a valid submission to 
arbitration, alike under the English Arbitration Act and 
under the Indian Arbitration Act, that the agreement to 
arbitrate should be contained in a written document 
signed by the parties to the submission, or by their agent 
or agents duly authorized in that behalf. 33 Cal. 1237 
and 42 All. 525, Ref. (Page, /.) JOHN BATT AND CO. 
v. KanoolaL and Co. 63 Cal. 65 = 951. C. 21 = 

A. I. R. 1926 Cal. 938. 

•Bill-of-lading giving option to one party only to 


- - - • » • » 

choose forum—There is no submission within S 4 

By a clause in a bill-of lading it was provided that all 
claims arising under the said bill-of-lading shall be deter¬ 
mined at the port of destination of the goods according 
to British Law, or, at the ship-owner’s option, shall be 
determined in the United Kingdom and to the exclusion 
of the jurisdiction of any other country. 

Held , that unless the ship-owners exercised their option 
the parties would be able to file proceedings in the Court 
of the port of destination. The definition of submission 
in S. 4 of the Arbitration Act cannot be extended so as to 
include an agreement such as the one appearing in the 
bill. A submission to arbitration, according to S. 4, is a 
submission which provides that either party in case of a 
dispute arising on the contract is at liberty to take the 
necessary steps to get the dispute decided by arbitration. 
A. I. R. 1924 Bom. 381, Dist. (Maclecd . C.J. aud Coya - 
jee, J.) BURJOR F. L. R. JOSHI f\ ELLFRMAN CITY 

Lines, Ltd. 49 Bom. 864 = 89 I.C. 866= 

27 Bom. L. R. 1098 = A. I. R. 1925 Bom. 449. 

-* Submission * itieltides reference. 

The definition of submission in S. 4 appears to cover a 
contract to refer as well as the reference, the reference 
amounting to delegation of authority to the arbitrator. 
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.ARBITRATION ACT (1899), S. 4 (b). 

10 S. L. R. 1» Foil. ( Broadway and Abdul Qadir, J J.) 
BAKHSH ILAHI v. ABDUL RAHMAN. 71 I. C. 817 = 

A. I. R. 1924 Lah. 405. 

- One party submitting claim to Association — 

.Arbitrators appointed by latter presenting claim to 
.other party and he writing his answer to the claim — 
Document comes under S. 4 ( b). 

The claimants submitted to the Association a claim 
against the respondent which they signed and sent to the 
Association. The arbitrators appointed by the Associa¬ 
tion laid the document before the respondent and he 
wrote thereon in his own hand and over his signature, 
his answer to the claim. He was well aware that the 
object of the document was to lay before the arbitrators 
in writing the difference which was to be decided between 
the parties. 

Held, that the document constituted a written agiee- 
ment to submit the present difference to arbitrators 
within S. 4 (b). Baker v. The Yorkshire Fire & Life 
Assurance Co., (1892) (1 Q. B. 144 Ref.) ( Piggott and 
Walsh , //.) NAINSUKH DaS V. GAJANAND SHYAM 
Lal. 43 All. 348 = 61 I. C. 269 = 19 A. L. J. 132= 

A. I. R. 1921 All. 273. 

- Inference from documents—Clause fixing time 

for appointment of arbitrator — Waiver. 

A submission is a written agreement signed by both 
parties to submit differences to arbitration and this 
agreement may be collected from a series of document 
•even though connected by parol evidence. Where on the 
indent from it was shown that disputes arising between- 
the vendor and the vendee would be referred to arbitra¬ 
tors one appointed by each party. Held, the submission 
was binding on them. Where the purchaser refused to 
make the appointment of an arbitrator, denying there was 
•a submission whereupon the sole arbitrator appointed by 
the seller passed an award before the period of 20 days 
had elapsed. Held, that the failure to give requisite 
number of days for the appointment was fatal to the 
aw T ard of the sole arbitrator who had no jurisdiction to 
pass it. The refusal and failure to appoint an arbitrator 
did not amount to the waiver of his right by the purchase 
as the period of 20 days had not elapsed and the awards 
made by the sole arbitrator was bad in law. When a 
•Court is asked to file an award, it has to see whether it 
is enforceable in the same way as a decree would be 
•enforceable if it were a decree. (Piggott and Walsh. JJ.) 
SUKHAMMAL BANSIDHAR v. BABU LAL KHEDIA & CO. 

42 A. 525 = 2 U. P. L. R. (A). 243 = 59 I. C. 75 = 

18 A. L. J. 652. 

S. 4—Subsisting differences. 

- Where claim is statute-barred, there are no sub¬ 
sisting differences. 

Where, at the date of the reference, the claim, the 
subject-matter of submission, is statute-barred there are 
no subsisting differences to be referred to arbitration and 
a party cannot be compelled to refer such differences. 
(Rupchand Bilaram, A. J. C .) OFFICIAL RECEIVER v. 
KERSONDAS MANJI. 19 S. L. R. 24 = 

95 I. C. 750= A. I. R. 1926 Sind 209. 

S. 4—Unilateral option. 

- Option to submit to arbitration exerciseable by 

■one party only—Award is valid . 

S. 4, Arbitration Act, like S. 27 Arbitration Act, 52 
and 53 Viet. c. 49, only requires an agreement in writing 
to submit present or future differences to arbitration and 
provided the agreement is a valid agreement in waiting it 
makes no difference whether the provision for the sub¬ 
mission of present or future differences to arbitration is 
unconditional or subject to a contingency, such as the 
•exercise of an option by one of parties. Woodall v. Pearl 


ARBITRATION ACT ( 1899), S. 8. 

Assurance Co. (1919) 1 K. B. 593, Foil. ( Aston, A. J. C 0 
Chetoomal bulchand v. Shankerdas Girdhari 
Lal. 118 I. C. 220 = A. I. R. 1929 Sind 83. 

- Option to one of the parties docs not remove the 

agreement from the operation of S. 4. 

Where the agreement was a written agreement to refer 
subject to a condition, i. e., the exercise of the option 
given to one of the parties, the fact that the agreement 
was subject to an option does not prevent it from being 
an agreement within the meaning of S. 4 of the Indian 
Arbitration Act. (Aston, A.J.C.) M ULOHAND SOBHRAJ 

c. Radhakipin Parumal. 90 I. C. 932= 

A. I. R. 1926 Sind. 27. 

S. 5—When to revoke. 

- Fowl rs of revoking submission to named arbitra¬ 
tors ought to be sparingly used—They should be exercis¬ 
ed only where substantial miscarriage of justice would 
otherwise result. 

The discretionary powers vested in the Court of revok¬ 
ing a submission to named arbitrators ought to be exer¬ 
cised in a most sparing and cautious manner ; and such 
powers should be exercised only when the Court is satis¬ 
fied that a substantial miscarriage of justice will take 
place in the event of its refusal. Scott v. Van Sandau, 
1 Q. B. 102 ; Belcher v. Roedean School Site and Buil- 
■ tings. Ltd., 85 L. T. 469 ; Dean of Airlie Steamship Co. 
v. Mitsui , 106 L. T. 45l ; and James v. James, 22 Q. 
B. D. 669 ; Rel. on. (Rupchand Bilaram, A. J. C.) 
Kewalram Tolaldas 2 /. Divanchand Sebal Sc 
Sons. Ill I. c. 700 = A. I. R. 1928 Sind 195. 

S. 7—Insurance Policy. 

- Arbitration—Policy of Insurance providing /or 

reference to arbitration—Reference and award under 
Arbitration Act, are not bad. 

Where the Policy of Insurance provided, by a clause 
for reference to arbitration but there was no reference 
to such clause of the policy in the reference, Held the 
fact that the arbitration proceedings were under the 
reference, before a Tribunal other than that contemplat¬ 
ed by the clause of the policy but in itself legal was no 
ground for holding that the award was in any way bad. 
{Kennedy, J. C. and Raymond, A. J. C .) HIMALAYA 

assurance Co., Ltd. v. assudamal Harbhagnvan 
das. 88 I. C. 878 = A. I. R. 1926 Sind 8. 

S. 8 (2)—Appeal. 

- C. P. Code, S. 47— Compromise not embodied in 

decree—Order under *S*. 8 (2) if appealable . 

Parties to a suit for accounts entered into a compro¬ 
mise and agreed to a preliminary decree being passed in 
accordance therewith. The compromise also provided 
that one of the parties would have a certain share in the 
profits of a contract with a tobacco firm and that the 
profits would be determined by a firm of Chartered 
Accountants. Any dispute relating to this share of the 
profits was to be referred to arbitration under the pro¬ 
visions of the Arbitration Act. A preliminary decree 
was passed as to past accounts and the petition of com¬ 
promise was attached to it, but no mention whatsoever 
was made of the clause relating to the sharing of the 
profits of the contract as, the compromise in para. 3 
expressly provided that this matter would be entirely 
distinct ancl separate from the rest. When the accounts 
of this contract were about to be audited, the party en¬ 
titled to a share in its profits insisted upon its right to 
be represented at the audit. The other party denied 
this right, whereupon the former claimed to refer the 
matter to arbitration, nominated its arbitrator, called 
upon the other party to nominate its arbitrator and on 
its failure to do so made an application to the District 
Judge under S. 8 (2). The learned District Judge 
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decided that a dispute had arisen and that there had; ■ Where an arbitrator appointed by one party is made. 
},e-n ^ valid submission to arbitration within the mean- | sole arbitrator under S. 9, the other party having refused 

1 ... ■ * 1 1*_A .1 I 4 _ . _ ^ A- U/% n ..rll' V C'Qc* f A O rt t HP 


ing of Ss. 4 and 8 of the Arbitration Act and directed 
that the parties were to nominate their arbitrators by a 
fixed date. In an appeal from that order. 

Held , that the question before the Court was not one 
relating to the execution of any decree and that, there¬ 
fore S. 47 had no application and no appeal- was 
competent. ( Broadway and Abdul Qadir, JJf) 

Bakhsh Ilahi v. Abdul Rahman. 71 1. C. 817 = 

A.I.R. 1924 Lab. 405. 

S. 8 (1) (b)—Appointment. 

- Joint submission to two arbitrators—One re¬ 
fusing to act—No provision for filling up—Procedure 
—‘ An appointed arbitrator', meaning of. 

There was a mutual agreement to refer to two arbitra¬ 
tors, specified and named in the clause of agreement 
itself. One of these appointed arbitrators refused to 
act. The submission did not show that the place of the 
arbitrator who refused to act should not be filled up. It 
was clear that the parties had not cared to fill up the 
vacant place. 5 n 

Held , S. 8(1)(<$) applies, as the expression “an 
appointed arbitrator ” can mean one of two appointed 
arbitrators : 43 Bom. 809, Vi ss. from. Y cates v. Caruth, ;i 

/ i one \ n i .. T> i/I/; 7a . r. o__.. 


to appoint its own, but he afterwards refuses to act, the 
procedure to be followed is not that laid down in S. 8 
(1) (Jf) ; but that in S. 9 will be repeated and the party, 
who appointed the arbitrator, who became the sole, 
arbitrator, may appoint a fresh arbitrator after giving, 
notice to the other side: 43 Bom. 809, Rel. on. 

( Percival, J. C . and Pu pc hand, A. J. C .). UTTAM* 
CHAND BRIJLAL v. BALMOKAND S. L. 

107 I.C. 435=A. I. R. 1929 Sind. 55.. 
Ss. 8 and 9—Scope. 

- Applicability does not depend upon whether ulti¬ 
mately a single arbitrator or two are appointed. 

The applicability of Ss. 8 and 9 depends on the pro¬ 
visions in the submission whether it contemplates the- 
appointment of a single arbitrator or two arbitrators 
and does not depend on the question whether ultimately 
two arbitrators become empowered to conduct the 
arbitration proceedings or one. ( Tyabji , A. J. C.} 
S. L. BALMOKAND v. UTTAMCHAND Brijlal. 

100 I. C. 890 = A. I. R. 1927 Sind 177. 

S. 8—Scope. 

Any order to be made must be under Arbitration: 


( J895) 2 Jr. R. 146, Dist.\ Smith & Service v. Nelsons &ij Act ami conditions of S. 8 of that Act must be fid filled * 
Sons, (1890) 25 Q. B. D. 545 ; The Manchester Ship ! Any order, which in the event of the death of an 
Canal Co. v. .9. Pearson & Son , Ltd „ (1900 ) 2 Q.B. 606' arbitrator should be made, can only be made under the- 
and A. I. R. 1921 Bom. 185, Dist. ( C. C. Ghosc and , Arbitration Act and then only if the conditions as to 
Buckland, JJ.) GENERAL ELECTRIC TRADING Co. v. written notices prescribed by S. 8 have been fulfilled. 
SIEMENS (India), Ltd. 56 Cal. 848 -49 C.L.J. 19= , {Sanderson, C.J. and Buckland,Jf) NARENDRA NATH 

33 C. W. N. 418 = 1161. C. 625= , Das v. HaRAN Chandra Ghose. 43 C. L. J. 292 = 


A. I. R. 1929 Cal. 177. 
S. 8—Nomination. 


V/ VMiiaUVAVM* .1 

Nomination without prejudice whether valid). I second arbitrator. 

i . . . T . . ^ . / _..7 7 .. • a J j* J \ \ K ^ V\ o f\ y-r' 


94 I. C. 177 = A. I. R. 1926 Cal. 730. 

Does not apply to independent appointment of 


nomination—In presence of willing nominated arbi - Where the proposal to refer disputes to arbitiation. 
trators appointment of a nerw arbitrator is nullity * and the nomination of first arbitrator were abandoned 
-r-Refusal of the arbitrators brings S. 8 into play — owing to the assurance of one party to come to an. 
Refusal of arbitrator to act entitle parties to appoint amicable settlement and as the latter proved futile,. 
another arbitrator only when appointment is subject to- there was fresh nomination of an arbitrator. 
acceptance—Communication in clear and unequivocal Held , that the nomination was notin the place or 

language of appointment ipso facto confers powers on ! first arbitrator but an independent one and S. b did. 
the arbitrators. \ not apply. ( Kennedy , J.C.and Raymond, A. J. C.) 

A nomination “ without prejudice” is an evasion of; FIRM OF KHALSA BROTHERS v. HAR1 RAM Sri Ram 


the right or duty of a party to name an aibitrator as it '| & GO. 
is not a communication in clear and unequivocal terms.: 

Where arbitrators who are willing lo act are nominated, 
any subsequent nomination of a new arbitrator is a'; 
nullity and does not affect the competency of the arbi- 


17 S.L.R. 164 = 831.0.539 = 
A. I. R. 1924 Sind 29. 

S. 9—Scope. 

—Tt is not proper to import S. 9 into the contract 


nullity and does not affect the competency of the arbi- etltere d into by the parties themselves to refer disputes- 
# /— i • • Nomination oi to arbitration. {Mukerji and Ben net, J Jf) SHANKAR 

flnnnintmpnt nf nn arbitrator is romnlfctfc when a DartV » ---- nt»iT? ru*xm T? A*n?xx 


* 

appointment of an arbitrator is complete when a party ^ 
has communicated it in clear and unequivocal language 1 £ H ^ ND 
in writing to other party or when it is communicated to 1 
both the parties by a third person as intended by the par¬ 
ties themselves and by such communication authority to 
arbitrate is conferred ipso facto on the arbitrators. But 
]f a valid nomination has been made and the arbitrator 
has refused to act the right of the party or a third person 
is exhausted and S. 8 comes into play. When the 


Lai. Lachhmi Narain v. Phul Chand Fateh 

A. I. R. 19S0 All. 584^ 

S. 9—Appointment. 

Contract Act , £. 52 —Submission clause — Con¬ 


struction—Party desiring to enforce submission clause- 
must specify nature of dispute and nominate his arbi¬ 
trator first. 

. ... r r—j .-.- ( ,, Where a party intended to enforce the clause provid- 

.parties intend the word ‘appoint * to mean ‘appointment’ , fog submission of disputes to arbitration, he should in 
of a willing arbitrator or when the parties make ad the first instance perform his own part of the contract 
appointment subject to acceptance, the party has th^ ■ for the proper and expeditious disposal of the arbitra- 
right to appoint another arbitrator if the arbitrator 1 tion proceedings. He should, therefore, not only specify 
previously appointed refuses to act. In no other case i the nature of the disputes which are to be referred but 
can such a new arbitrator be appointed. {Aston, A.J.C.) \ also intimate to the opposite party the name of the- 
MESSRS. A. RAMJIBHAI and CO. v. Messrs. Yusif.- 1 arbitrator selected by him so as to enable the opponent 
ALI MAHOMMEDALL! ANTRIA & BROS. i to choose another person as his nominee. W 


nuui i 111 A 1MX1 W A/AWV/I to choose another person as his nominee. Where 

76 I. C. 261 = A. I. R. 1925 Sind 12. , According to the terms of the indent between sellers and 
Ss. 8 (1) (b) and 9 Scope ' 1 1 1 • buyers, there was no express provision that in case of 

t- Arbitrator appointed, sole arbitrator under i failure by one party to appoint its arbitrator, the other 

S. 9 {b) refusing to act—Procedure to be applied. party could appoint both arbitrators at once. 
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Held, that the party desiring to enforce the submission 
clause ought to nominate his own arbitrator first and if 
both arbitrators are appointed at once, the award is 
liable to be set aside: A.I.R. 1921 Mad. 58 Dist ; Muir 
\. City of Glasgow Bank , (1879) 4 A. C. 337; and 
Burton v. English , (1884) 53 L. J. Q. B. 133, Rel. on. 
(Rupchand, A. J. C.) SHAW WALLACE AND CO. v. j 
GURBUXSING BESHENSING. 109 I. C. 262 = 

A. I. R. 1929 Sind 58. 

S. 9 (a) and (b) Appointment. 

- Reference to two arbitrators one by each party — 

Arbitrators refusing to act , each party has right to 
appoint another in place of its retiring arbitrator—On 
refusal by one party other party can appoint sole 
arbitrator. 

S. 9 provides for supplying vacancy in case where the 
submission provides that reference shall be to two arbitra¬ 
tors, one to be appointed by each party. Under S. 9 (a), 
where both arbitrators refuse to act each party has a 
right to appoint an arbitrator in the place of the arbitra¬ 
tor appointed by that party, and if one party so appoints 
and the other party refuses to appoint an arbitrator in 
place of his arbitrator, the provisions of sub-section (b) 
would come into force and the party so appointing 
would be entitled after giving notice to the other party, 
to appoint his own arbitrator as sole arbitrator. 
(Taraporewala , /.) VALLABHDAS MeGHJI v. CawaJI 

Framji and CO. 49 Bom. 706=88 I. C. 90 = 

27 B. L. R. 568 = A. I. R. 1925 Bom. 469. 

S. 9 (b)—Contravening contract. 

- C(attract in contravention of prevision of S. 9— 

Procedure according to S 9 is illegal in such case. 

Each of the contracts provided that any dispute 
should be referred to arbitration “ in accordance with 
the rules and by-laws of Calcutta Baled Jute Trade Asso¬ 
ciation endorsed on this contract ” and By-law 15 was 
to the effect that where one of the parties to a dispute 
fails to appoint an arbitrator within the time limited, 
“ the Chairman of the Association shall appoint an 
arbitrator whose appointment shall be as lawful and 
binding upon the defaulting party as though he himself 
had appointed such arbitrator.” The contracts further 
provided that both arbitrators ar.d umpire must be per¬ 
sons engaged in the Baled Jute Trade and that their 
award would be final, subject only to a right of appeal 
to the Committee of the Association. Respondents 
failed to appoint their arbitrator and declared that the 
chairman had no authority to appoint an arbitrator for’ 
them as it was in contravention of the provisions of S. 9 
of Arbitration Act. Thereupon appellants’ arbitra¬ 
tor proceeded as the sole arbitrator under S. 9 in contra¬ 
vention of Rules of the Association and made his 
. awards. In respondent’s suit the awards were declared 
void. Held , the effect of these provisions is that on a 
failure by either party to appoint an arbitrator, which 
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would be invalid. (Viscount Cave) E. D. SASSOON &. 
Co. v. Ramdutt Ramkessen Das. 70 I. C. 777 = 

37 C. L. J. 336 = 27 C. W. N. 660 = 
1923 M. W. N. 372 = 18 M. L. W. 537 = 50 Cal. 1 = 

49 I. A. 366 = 32 M. L. T. 19 = 
A. I. R. 1922 P. C. 374= 44 M. L. J. 758. 

S. 9—Effect of election. 

- Election of sellers to have private arbitration 

puts an end to buyer's remedy to arbitrate through 
public tribunal. 

Where an arbitration clause in contract provided for 
arbitration under the rules of the Bengal Chamber of. 
Commerce or at the option of the sellers by two Euro¬ 
pean sugar importers and the sellers exercised such op¬ 
tion and decided to take the latter course but did not 
appoint their arbitrator or take any further step, noi 
did the buyer follow the procedure laid down in S. 9* 
1 of the Arbitration Act. 

Held that the buyers were not entitled to revert to the 
other mode of arbitration by the Tribunal of Arbitra¬ 
tion of the Bengal Chamber of Commerce. ( Buckland , 
J.) SUNDERMULL PORESHRAM v. TRIBUBHAN 
' HiRACHAND AND Co. 51 Cal. 657 = 82 I.C. 769 = 

A. I. R. 1924 Cal. 828. 

S. 9 (b)—More than one arbitrator. 

- One has to be appointed convener—Effect of arbi¬ 
trator not attending on date fixed will under certain cir¬ 
cumstances be construed as refusal to act as arbitrator 
and on such refusal followed by non appointment of 
another man one arbitrator would suffice. 

Where more than one arbitrator is appointed it is ab¬ 
solutely necessary to appoint a convener in view of the 
possibility that the arbitrators may not agree as to the 
time and date of sitting, or one of them may refuse to 
attend on the date fixed by the other without refusing to 
act as an arbitrator, in which case alone he is to be 
deemed as having vacated his place giving rise to the 
necessity of another arbitrator being appointed. If then 
one of them has the power to convene the meeting of 
; arbitrators so as to make it compulsory on the others to 
attend, and the latter refuse to attend, his conduct could r 
under certain circumstances, be construed as amounting 
to refusal to act as an arbitrator, in which case the party 
nominating him would be called upon to appoint another 
arbitrator; and if he has failed to do so within a certain 
time, only one arbitrator would suffice, under S. 9 ( b ), 
j Arbitration Act of 1899. (Sen and Niamatullah , J J.) 

Gajanand Sita Ram v. phul Chand Fateh 
' CHAND. A. I. R. 1930 All. 675 (b) at 677- 

S. 9 Party. 

i 

- Official Receiver or trustee in bankruptcy is not 

, party within S. 9 nor can he be compelled to be a party 
where the bankrupt's estate is debtor. 

According to the literal or ordinary meaning a “party” 

' would refer to the contracting party, and whatever doubts 


includes a failure to appoint a substituted arbitrator on may exist as to the expression “party” having been used 
the death or retirement of an arbitrator originally ap- in Ss. 8 and 9 in an extended or wider sense so as to in- 
pointed, the appointment was to be made by the Chair- elude parties and persons claiming through or under them,, 
man on behalf of the defaulting party so that in every so as to include their legal representatives, the Official 
such case there were to be two arbitrators one appointed Receiver or the trustee in bankruptcy does not come 
by one of the parties and the other by the Chairman on within the purview of this extended meaning. The 
behalf of the other party. Both were to be men engaged Official Receiver claims adversely to the bankrupt by 
in the trade and the decision of these skilled men or their operation of the statute. He cannot be compelled to be 
umpire was subject to an appeal to the Committee of ; a party to the submission in a case where the bankrupt’s 
the Association. It was to such a domestic tribunal so estate is the debtor and not the creditor. Even where 
constituted chat the parties had agreed to submit their there is a reference to a named arbitrator, the trustee in 
differences and this agreement was quite inconsistent bankruptcy is not as a general rule bound by the sub- 
with S. 9 (b) of the Act and the contract, therefore, mission. (Rupchand Bilaram , A. J. Cl) OFFICIAL 
excludes the operation of the section. The decision RECEIVER v. KERSONDAS Mavji. 19 S. L. R. 24 = 
made by a single arbitrator chosen by one party only j 95 I. C. 750 = A. I. R. 1926 Sind 209. 
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Ss. 9 and 8 (1) (b)—Scope. 

- Arbitrator appointed sole arbitrator under S. 9 

(b) ref using to act — Procedure to be applied. 

Where an arbitrator appointed by one party is made 
sole arbitrator under S. 9, the other party having refused 
to appoint its own, but he afterwards refuses to act, the 
procedure to be followed is not that laid down in S. 8 
(1) ( b); but that in S. 9 will be repeated and the party, 
who appointed the arbitrator, who became the sole 
arbitrator, may appoint a fresh arbitrator after giving 
notice to the other side. 43 Bom. 809, Rel. on. ( Percival , 
J. C. and Ritpc/iand , A. /. C.) UTTAMCHAND BRIJ- 

Lal v. Balmokand, S. L. 107 I. C. 435 = 

A. I. R. 1929 Sind 65. 

S. 9—Scope. 

-In a fire insurance policy there was a clause for 

reference to arbitration in case of dispute as to the com¬ 
pensation. There was, however, no provision to meet 
the contingency of one arbitrator after appointment 
refusing to act. According to English Arbitration Act 
(1889), S. 6 (corresponding to S. 9, Arbitration Act, 
1899), in such a case, the arbitrator who has not refused 
to act, can act alone but according to R. 218 (3) of the 
Rules framed under Art. 129 of the Ottoman Order in 
•Council, it is provided that where an arbitrator refuses 
to act and the other parties decline to make an appoint¬ 
ment to fill the vacancy the Court may appoint an arbi¬ 
trator. A dispute having arisen and after it was referred 
to two arbitrators, one by each party, one of the arbitra¬ 
tors refused to act after appointment and, therefore, the 
other acted as sole arbitrator and made an award. 

Held , that the English Arbitration Act does not apply 
and the award must be set aside. ( Lord Buckniaster , | 
/.) South British Insurance Co., ltd. v. Ganli i 
Bro. and Co. 110 I. C. 290 (P.C.). j 

-Where the submission provides that the reference 

shall be to two arbitrators and an arbitrator appointed 
by one of the parties is duly declared to be the sole arbi¬ 
trator and, he thereafter, refuses to act, ihe then vacancy 
has to be supplied in accordance with S. 9. ( Tyabji , A. 

J.C .) S. L. BALMOKAND v. UTTAM Chand Brij- 
lal. 100 I. C. 890 = A. I. R. 1927 Sind 177. 

S. 9 (b)—Scope. 

- Section applies only in absence of contract pro¬ 
viding otherwise. 

Where the contract provides otherwise, an appoint¬ 
ment, cannot be made under S. 9, cl. ( b ) and the proviso 
enabling the Court “to set aside any appointment made 
in pursuance of cl. (£)” has no application in such a case. 
Gutnm v. Hallet. (1872) L. R. 14 Eq. 555, Ref. It can¬ 
not make any difference merely because the contract 
provides also that the arbitration is to be conducted in 
accordance with the Arbitration Act. The words in the 
contract “shall be at liberty to nominate both the arbi¬ 
trators” express a different intention not only in so far 
as two arbitrators are contemplated by the clause in 
place of the sole arbitrator referred to in S. 9 | 
( b ) but are inconsistent with any obligation on the part 1 
of the nominating party to appoint an arbitrator before 
calling on the other party to do so. {Wallis , C. J. 
ami Ramesam , /.) SHAW WALLACE & CO. v. K. M. 

Subbier & Sons. 44 Mad. 406= 

14 M. L. W. 42=1921 M. W. N. 148 = 
62 I. C. 205 = A. I. R. 1921 Mad. 58 = 

40 M. L. J. 166. 

S. 9—Submission. 

- Submission to arbitration—Number of arbitra- 

.tors is not limited—Parties can add new arbitrators — 
Party acquiescing in such addition is estopped from 
■objecting on this ground. 


ARBITRATION ACT (1899), S. 10. 

The Act does not limit in any way the number of 
arbitrators nor does it prevent the parties, if they choose 
to do so as a matter of business by common consent 
altering either the number or the constitution of the 
tribunal to suit their own needs. Where the original 
appointment of the arbitrators and the Umpire is in 
writing a variation of it by addition of more arbitrators 
cannot be enforced against either party against its will 
without some writing by common consent. But a party 
who has co-operated in and acquiesced in the altered 
state of things is estopped from raising any objection on 
this ground subsequently. ( Walsh and Ryvcs> JJ.) 
ABDUL SHAKUR V. MUHAMMAD YUSUF. 

43 All. 456 = 19 A. L. J. 348 = 621. C. 426 

A. I. R. 1921 All. 64. 

S. 9—Suit. 

- Suit filed despite reference—Specific perfor¬ 
mance cannot be enforced but only stay of suit can be 
asked for. 

Where, for the determination of the controversy be¬ 
tween the parties, two competent tribunals are available, 
the Court and the arbitrators, and one party chooses the 
latter but in fact has recourse to the former, it is not 
open to his opponent to enforce specific performance of 
the contract or to plead the contract as a conclusive bar 
to the suit : but he may apply to the Court to stay the 
suit in the exercise of its judicial discretion, so as to 
leave the plaintiff no other remedy than to proceed by 
arbitration. A Court invited to exercise its judicial 
discretion to deprive a party of the remedy by suit must 
be satisfied that the remedy to proceed by arbitration is 
really available. ( Mookerjee and Fletcher , //.) JOKHI- 
RAM KAYA v. GANESAMDAS KEDARNATH. 

26 C. W. N. 62 = 611. C. S80 = 
A. I. R. 1921 Cal. 244. 

S. 10—Courts powers. 

-.S’. 10 —Party cannot apply to Court for order 

directing umpire to state a case. 

Under the Indian Act parties to the arbitration have 
no right to apply to the Court for an order directing the 
umpire to state a case and his refusal to so state a case 
on request of a party does not amount to legal miscon¬ 
duct. {Ramesam and Cornish , J J.) ARUNACHALA 

Iyah v. Louis Dreyfus & Co. 39 M.L.T. 663= 

27 M. L. W. 267=1928 M. W. N. 132 = 
107 I. 0. 793 = A. I. R. 1928 Mad. 107 (114). 

S. 10 (b)—Opinion of Court. 

- Opinion of Court is not binding on the arbitra 

tors nor can it operate as res judicata. 

In India arbitrators have the discretion to state a 
special case for the opinion of the Court, and Courts can¬ 
not compel them to do so. But if an opinion is sought by 
the arbitrators, that opinion of the Court does not in 
any case under all circumstances bind them. They 
still remain final judges of law and facts and they 
are not legally bound to follow it. However, they may 
not lightly flout the opinion so obtained because 
they w’ould in that case run the risk of having their 
award set aside on the ground of dishonesty or immo¬ 
rality but there may exist special circumstance which 
may not make their conduct dishonest or immoral even 
if they do not act upon it. The order of the Court on 
application under S. 10 (£) is an opinion given by the 
Court in what is merely the consultative jurisdiction of 
the Court and it is not a judgment and cannot operate 
as res judicata. Further one of the arbitrators who had 
not joined in seeking the opinion of the Court is certain¬ 
ly not bound by it. {Lobo % A. J. C.) ADAMJI AND 
LUKMANJI AND LOUIS DREYFUS & CO. V. IN THE 
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.MATTER OF ARBITRATION. 79 I. C. 986 = 

A. I. R. 1925 Sind 83. 

S. 10—Umpire’s duty. 

— Umpire is not bound to state special ease — Ag¬ 
grieved party not applying immediately to revoke sub¬ 
mission cannot question award after it is passed. 

The power to state a special case is merely permissive 
and enabling and not compulsory and the umpire is not 
bound to state a special case at the request of a party to 
the submission. The party who asks the umpire to state 
.a special case and is refused, should on such refusal 
apply to the Court forthwith to revoke the submission. 

If he does not do this, it is too late to come to the Court 
when the reference is concluded and an award has been 
made against him. ( Greaves , /.) SEWDUTRAI NAR- 

:Sarai v. Tata Sons, Ltd. 27 C. W. N. 494 = 

771. C. 769 = A. I. R. 1921 Cal. 576. 
S. 11 (2)—Appeal. 

- letters Patent (Rangoon ), Cl. (13 )—Order re¬ 
turning the award for complying with S. 11 (2), Arbi¬ 
tration Act, is not a judgment and no appeal lies there¬ 
from. 

Where the trial Court held that the arbitrators, by 
not giving notice to the parties before sending the award 
to the Court, acted with material irregularity and in 
breach of the statutory obligation imposed by S. 11 (2), 
Arbitration Act, and ordered the award to be sent back 
to the arbitrators to enable them to act according to 
law. 

Held , that such an order was not a judgment within 
the meaning of Cl. 13 of the Letters Patent and no 
appeal lay on it. 45 Cal. 502 and A. I. R. 1925 Rang. 
43, Foil. ( Rutledge, C. J. and Carr , /.) I. E. 
ABOWath v. A. E. ABOWATH. 114 I. C. 521 = 

6 Rang. 25 = A. I. R. 1928 Rang. 110. 

S. 11—Appellate committee’s award. 

- Award of Committee of appeal , on appeal from 

zimpire according to contract by parties, can be filed — 
Committee are arbitrators. 

Where according to the contract between the parties, 
a dispute was referred firstly to arbitrators, then to an 
•umpire and then to a Committee of appeal from him. 

Held , ( C. C. Ghose, /.), that the committee are really 
a fresh set of arbitrators called in by the parties and the 
award of the committee can be filed in Court. Buck- 
land, J .—Successive awards are not per se to be con¬ 
demned, inasmuch as the process of infinitesimal repeti¬ 
tion is at once arrested when the Court of law becomes 
•entitled to give effect to the award and that the Com¬ 
mittee is a body other than a Court of justice to whom 
the parties have agreed to refer their dispute. Such a 
proceeding is known to the law as an arbitration, and 
those in whom the arbitrament is lodgedare known as 
arbitrators or an umpire, and their award as such is one 
■which the successful party is entitled to require to be 
•filed. ( C. C. Ghose and Buckland, jjf) HEERALAL 
Agarwala & CO. v. JOAKIM NAHAPIET & CO., LTD. 
55 Cal. 180 = 31 C. W. N. 730 -103 I. C. 648 = 

A. I. R. 1927 Cal. 647. 

-- Award by a private appellate tribunal, hearing 

-appeal from award of umpire by agreement between par¬ 
ties canziot be filed. 

Ss. 10 to 15 are general sections applying to all awards 
under the Act, whether the provisions of the first sche¬ 
dule are applicable to the particular arbitration or 
whether they are excluded by the expressed intention of 
the parties. Under these sections the only persons or tri¬ 
bunals considered as having seisin of the arbitration are 
the “ arbitrators or umpire.” There is no recognition 
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to be found in the Act for an award by a tribunal supe¬ 
rior to the umpire. Umpire does not mean “ umpire or 
any higher domestic tribunal upon which the parties 
may agree.” Therefore where, according to the terms 
of a contract between the parties, the award made by 
the umpire is submitted to a Committee of Appeal and 
reversed by them the Committee’s award cannot be 
filed as an award under the Indian Arbitration Act. 
(Pearson, J.) HEERALAL AGARWALA & CO. JOA¬ 
KIM NAHAPIET & CO. 31C.W.N. 446 = 

102 I. C. 395 = A. I. R. 1927 Cal. 391. 

S. 11—Enforceability of award. 

- Award on submission under this Act only can be 

filed in Indian Court. 

Only an award made pursuant to a submission under 
the Indian Arbitration Act can be filed in an Indian 
Court for it is only over such an award that the Court 
has complete control, the provisions of the Act in many 
respects being inapplicable to awards made under 
any other Act, whether in England or elsewhere. 
A. I. R. 1922 P. C. 120, Ref. (Page, J.) JOHN B.ATT 
& CO. c'. Kanoolal & CO. 53 Cal. 65 = 95 I. C. 21 = 

A. I. R. 1926 Cal. 938. 

- C. P. Code, Seh. II, Para. 1 —Parties to a suit 

pending in Court havi?ig jurisdiction can refer the sub¬ 
ject-matter to arbitratio)? without Court's intervention 
but award cannot be filed either under Sell. 11 or Arbi¬ 
tration Act—It can be fled only as adjustment under 

C. P. Code, O. 23, R. 3. 

Per Kennedy, J. C. —The parties have power to refer 
a matter without the leave of the Court, which matter 
forms subject-matter of suit pending in a Court of com¬ 
petent jurisdiction, to arbitration. But if they do so, 
the Court has not the power to file the award as an 
award and pass a decree on it under the Second Sche¬ 
dule of the C. P. Code or to allow the award to remain 
filed under the Indian Arbitration Act, but should act 
under O. 23, R. 3, C P. Code, A. I. R. 1921 Bom. 310, 
Rel. on. 

Per Madgavkar, A. J. C. —When parties to a suit 
desire to refer the subject-matter of the suit to Arbitra¬ 
tion, the Indian Arbitration Act has no application and 
the procedure which the law contemplates and favours is 
that they should apply to the Court, as laid down in para¬ 
graph 1 of the Second Schedule of the C.P. Code. This 
paragraph is not, however, mandatory nor is the 2nd 
Schedule exhaustive, and reference by parties without the 
leave of the Court is not illegal or invalid. But paragraphs 
17 to 22 of the Second Schedule of the C.P. Code do not 
apply to such references, which can only be treated as 
ordinary agreements. If on such a reference an award 
is passed by private arbitration the Court cannot file it 
under the Arbitration Act nor pass a decree under the 
Second Schedule but the award can be brought to the 
Court’s notice under Order 23. Rule 3, C.P. Code as an 
adjustment by lawful agreement and if proved to the 
satisfaction of the Court, can be recorded, and a decree 
passed in accordance therewith. A.I.R. 1921 Bom. 310, 
Rel. on. 

Per Aston, A. J. C. —The parties to a suit pending in 
a Court of competent jurisdiction have the power to 
refer without the leave of the Court the matter which 
forms the subject-matter of the suit to arbitration both 
under C. P. Code and under the Indian Arbitration Act. 
If they do so and an award is passed in such matter by 
private arbitration, the Court has jurisdiction to file the 
award and pass a decree thereon under paragraph 21 of 
the Second Schedule of the C.P. Code it has also jurisdic¬ 
tion to file it under Ss. 11 and 15 of the Arbitration Act 
and enforce it as a decree of the Court ; it has also juris- 
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diction to record the award as an adjustment by lawful 
agreement or compromise of the suit under Order 25, 
Rule 3, and pass a decree in accordance therewith, pro¬ 
vided the award recorded is an adjustment in the strict 
sense. What is an adjustment is a question of fact. 
(Kennedy, J. C. and Mad gavkar and Aston , A. J. Cs .) 

Haji Umar v. Shivaldos. 811. C. 653= 

16 S. L. R. 174 = 
A. I. R. 1921 Sind 65 (67, 68, 71, 72) (F B.) 

Ss. 11 and 15—Enforceability of award. 

- Notice of filing is not ?iecessary —Ex parte pro¬ 
cedure \without notice is dad. 

An award becomes enforceable as soon as it is filed in 
Court and it is not necessary before it is enforced to 
show that notice of filing was given to the parties by 
the arbitrator. Where an arbitrator proceeds ex parte , 
he should give notice to the parties, before he so pro¬ 
ceeds; otherwise his award is liable to be set aside. 
(Mookerjec and Fletcher, JJ.) UDAICHAND PaNNA- 
LAL V. DEVIBUX JHVANRAM. 47 Cal. 951 = 

60 I. C. 987. 

S. 11—Filing. 

-Any one arbitrator can on behalf of himself and 

the others send the award to the Court. (Chari, /.) 

Khatiza Bee Bee v. I. E. abowath. 5 Rang. 171 = 

102 I. C. 800 = A. I. R. 1927 Rang. 197. 

S. 11—Forum. 

- Contract to send goods from Cawnpore to Kara. 

chi—Goods not sent—Breach at Cawnpore—Arbitration 
award can be filed in Karachi. 

A Cawnpore firm sold to a Karachi firm certain goods 
on “ Karachi Pass Terms.” The sellers, under the 
condition, were to deliver the goods at Cawnpore Rail¬ 
way station and obtain a Railway receipt in the name of 
the buyers ; the goods were subject co inspection at 
Karachi and if found not according to the contract 
might be either rejected or accepted with allowance, and 
9 per cent, of the price was to be advanced to the 
sellers at Cawnpore in exchange for the Railway receipt. 
The sellers failed to deliver any goods. The buyers who 
went to arbitration filed the award in the Karachi Court. 

Held, the sellers failed to consign the goods at Cawn¬ 
pore and therefore breach of the contract occurred at 
Cawnpore. But according to the decision arrived at by 
a Bench in Mayamal Bishindas v. Sunday Patrick and 
Co. (5 S. L. R. 97) the award might be allowed to be 
filed in Karachi Court. (Kemp, A. J. C .) C. H. PENNY 
V. ATRAUSS & Co., Ltd. 64 I.C. 674 = 15 S.L.R. 74 = 

A. I. R. 1922 Sind 32. 

S. 11 —Functus officio. 

- Umpire becomes functus officio after the award is 

published and cannot be examined as to the meaning of 
the award—Patent ambiguity in award—Court will not 
enter into enquiry as to its correct meaning. 

It is not permissible to the Court to send for the 
umpire and examine him as to the meaning of his award. 
The umpire is a functus officio after he has published 
his umpirage or award, and the document must speak for 
itself. Where the ambiguity is patent on the face of 
the document it would not be competent to the Court to 
launch into an inquiry to ascertain which of the two 
possible interpretations of the document the Court 
should accept as the correct one. ( Mirza, /.) VALLABH- 
DAS NARANDAS & CO. v. KESHAV LaL HlMAT LaL. 

29 Bom. L. R. 660 = 104 I. 0. 94 = 

A. I.R. 1927 Bom. 428. 

S. 11 (2)—Notice. 

- Failure to serve notice is fatal . 

Failure to serve notice by the arbitrators as required 
by S. 11, Cl. (2), is fatal. (Chari, J.) KHATIZA Bee 
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Bee v. I. E. Abowath. 6 Rang. 171=102 I.C. 800= 

A. I. R. 1927 Rang. 197- 

Failure to give notice of filing award is not a 
ground for setting aside. 

Failure to give notice of filing of award does not by 
itself vitiate an award which is otherwise valid or afford 
any grounds for having it set aside. (Rupchand Bila- 
ram , A.J.C.) LOUIS DREYFUS & CO. v. TARACHAND 
GhanshamdaS. 95 I.C. 378 = A.I.R. 1926 Sind 242- 

S. 11—Remuneration not illegal. 

- Receiving fees by arbitrators beforehand is with¬ 
in the scope. 

There is nothing in the section which precludes the 
arbitrators from either fixing the fees or receiving the- 
fees beforehand. The section only lays down that in 
case the award is given, the arbitrators shall state in the- 
award what amount is payable to them for their fees. 
That assumes that the fees were not paid beforehand, 
and, to hold that the arbitrators are bound to conduct 
the arbitration on the off-chance of their being paid or 
not at the end of the enquiry would be going beyond the 
provisions of S. 11. In India at least the arbitrators 
would not be guilty of misconduct in getting payment of 
a reasonable fee beforehand. (Kumaraswamy Sastri , /.) 
NaRASIMHULU CHETTY, In the matter of. 

17 M. L. W. 648 = 75 I.C. 860 = 
A. I. R. 1924 Mad. 274- 

Ss. 11, 7 and 12 to 15—Scope. 

--There is no express provision in the English law 

as to what is to happen to an award, when it is made, 
with the single exception of the section which enables 
the party to enforce it as though it were a judgment. The 
reason for that is that the machinery is so familiar and 
habitual that no provision on the subject is necessary. 
Either party on receiving notice from the arbitrator that 
the award has been made, can take it up from him.. 
Once the arbitrator has parted with it. he is functus 
officio and he cannot exercise the power given to him by 
S. 7 of Act IX of 1899, none-the-Iess the Court is able- 
to remit to him if satisfied that an honest mistake has 
been made. There are express provisions to be found in 
S. 11 of the Act as to what is to be done by an arbitra¬ 
tor, if he has made his award. When the question when 
an arbitrator in India becomes functus officio comes to 
be decided, the line will have to be drawn somewhere in 
the procedure which is laid down in S. 11 for getting the 
award into Court. It is difficult to hold that an arbitrator 
is functus officio, while there are still express statutory 
duties laid upon him by the Act. The procedure laic? 
down by the Act is that the various"stages to be found in 
Ss. 11 to 15 are to be followed in the same chronological’ 
order as the numerical order of the sections and that an 

I i if ? f f W m « I * ^ I i V k V ^ 1 • f l 

application to set aside is not as a rule within the juris¬ 
diction of the Court, until some application or attempt 
has been made to file the award or some other similar 
step is taken to enforce it. (Walsh and Ryves, J /.) 

Firm ram Kishan Dass Brij Mohan v. Firm 
Sushilchandra Dass. A. I R. 1923 All. 31- 

S. 11 (2)—Signing necessary. 

- Written submission to arbitration not filed with 

award—Award not signed by all arbitrators—Award 
cannot be enforced—Madras High Court Original Side 
Rules O. 38, R, 7 — C. P.Code, Sell. 2, Paras, 10 and 20. 

An award w r as brought to Court by one of several 
arbitrators at the instance of a party. Written submis¬ 
sion to arbitration by the parties was not filed along 
with the award as required by the Original Side Rules. 
Further the award was signed only by one of the arbi¬ 
trators and not by all. 
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Held , that the award could not be made a rule of the 
•Court either under Arbitration Act or under Sch. 2, 
•C P. Code. (.Kumaraswami Sastri , /.) NEMICHANDz/. 
XESARIMUfiL. 29 M. L. W. 227=114 I. C. 818 = 

A. I. R. 1929 Mad. 31 = 56 M. L. J. 35. 

- Award is not valid unless written and signed. 

Award under S. 11 must be in writing and must 
be signed. The arbitrators no doubt must arrive at a 
decision before reducing it to writing but having done 
so they are bound to make an award in writing and 
sigining of the award is not a mere formality. ( Robinson, 
C. J. and May Oung\ J.) LALJEE JAISING v. S. P. 

TewaRI. 3 Bur. L. J. 102=82 I. C. 802 = 

A. I. R. 1924 Rang. 319. 

S. 11—Some arbitrator not acting. 

- S. 11 —Resignation of one arbitrator and his 

refusal to sign the view of majority does not render the 
.award invalid. 

Where the third arbitrator resigned because there 
was a majority against his view and did not sign the 
award. 

Held , that this did not affect the validity of the 
award. (Broadway , /.) MaNSA Ram v. KARTA RAM. 

76 I.C. 1007 = A. I. R. 1923 Lah. 411. 

S. 12—Award. 

- Award made after expiry of period — Applica¬ 
tion lies to extend time. 

The Court has power under S. 12 to extend the time for 
•making the award even when the period originally allow¬ 
ed has already expired and the award has been in fact 
made. 46 Cal. 1069 and A. I. R. 1928 Mad. 69 (F. B.. 
Foil. ; 13 All. 300 (P. C.) and 38 Cal. 622 Expl. ; 18 C 
"W. N. 1325 ; Knoioles and Sons Ltd. v. Bolton Corpo¬ 
ration, (1900) 2 Q. B. 253 and May v. Harcourt (1884) 
13 Q. B. D. 688, Ref. ( Rangnekar, /.) LALLTBHAI 
ERIJMOHAN V. JAMNADAL HaRAKHJI SaNGHAVI. 

A. I. R. 1930 Bom. 462 at 463. 

S. 12—Extension of time. 
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The error-in-law must be distinctly collected from 
the face of the awards, or from any document accom¬ 
panying or forming part of the awards. Where the 
awards did not specify the amounts, which had to be 
paid held that it is not sufficient ground for remitting 
the awards, if the arbitrator has given the rule for cal¬ 
culating the amounts to be paid. In re Keighlev Masted 
Co. and Durant 6° Co. (1893) 1 Q.B. 405, Hodgkin- 
son v. Fernie , (1857) 3 C B. (N.S.) 189 Ref. ( Sandar- 
son , C.J. and Richardson , /.) U. M. CHOWDHURY & 
CO. r. JABAN KRISHNA GHOSE & SON. 

49 Cal. 646 = 69 I.C. 995 = A.I.R. 1922 Cal. 447. 

Ss. 13, 14 and 15— Enforceability. 

- Portion of the award not remitted for reconsi¬ 
deration nor set aside is enforceable as decree wider 

S. 15. 

According to the provisions of the Arbitration Act the 
arbitrator only files the award in the Court and after 
that the Court may remit the award for re-consideration 
or set it aside under Ss. 13 and 14 of the Act. When 
this is not done the award is enforceable as if it were a 
decree under S. 15 of the Act. A dispute relating to 
; property only a portion of which was within original 
jurisdiction of the High Court was referred to arbitra¬ 
tion. The award was amended by the consent of the 
parties and a decree passed accordingly. Subsequently 
a widow sought execution of the portion of the original 
award relating to her maintenance. 

Held, that although the decree made was itself of no 
force the portion of the award as originally made and 
not amended or remitted by the Court of which execu- 
: tion was sought could be enforced as regards the widow 
as a decree of the Court under S.15. Pisini v. Attorney- 
General of Gibraltar, (1880) 5 P.C. 516 and 2 I. A. 219, 
Ref. ( B.B . Ghose and S. K. Ghose , //.) GANENDRA 

Mohan Bhaduri v. Bhavani Charan Chakra- 
VARTI. 34 C.W.N. 268=A.I.R. 1930 Cal. 468. 

! S. 13—Extension of time. 


-Court can extend time for award whether ori¬ 
ginal period has expired or not. 

The Court has power under S. 12 to extend the time 
•for making the award whether the time originally fixed 
has expired or not. ( Kennedy, J.C. and Raymond, A. 

j.C.) Himalaya Assurance Co., ltd. v. assuda- 
•mal Harbhagwan Das. 88 I. C. 878 = 

A.I.R. 1926 Sind 8. 
■ —• Court must consider all circumstances of the 


case . 

All the circumstances of the case must be taken into 
consideration by the Court when deciding under Sec¬ 
tion 12 of the Arbitration Act if the arbitrator should 
be granted the indulgence of having the time extended 
for making an award. (Rupchand Bilaram , A. J.C.) 
Firm Motharam Dawlatram v. Firm Mayodas 
DAWLATRAM. 19 S.L.R. 251 = 78 I.C. 521 = 

A.I.R. 1925 Sind 150. 


-The arbitrators themselves cannot extend, the 

time for passing of the award and an award passed 
after the time fixed therefor has expired is bad. But 
the Court has got the power for extending the time even 
though the award has been completed. ( Schwabe , C.J. 
and Wallace , /.) LOUIS DREYFUS AND CO. v. RAJA- 

OOPALA & BROS. , 16 M.L.W. 657 = 70 I.C. 353 = 
-ax > GI £ j £ A.I.R. 1923 Mad. 222. 

S. 13—Award—Validity of. , 

'Error-ui-law must be one which appears on the 


face of the award or of a document forming part of it 
—Amount payable not specified but rule of calculation 
given—Award is valid — C.P. Code., Sch. II, para. 14. 


-- Betters Patent (Madras), Cl. 15— Appeal. 

An order refusing to enlarge the time for the submis¬ 
sion of an award remitted to the umpire on an applica¬ 
tion under S. 13, Arbitration Act is a judgment and is 
appealable. 35 Mad. 1 (F.B.) and 42 Bom. 260, Rel. 
on. (Coutts-Trotter, C.J. and Kumaraswami Sastri 
and Reilly, JJ.) G. MARTIROSI v. SUBRAMANIAM 

Chettiar. ;51 Mad. 103 = 109 I.C. 70 = 

27 M.L.W. 51 = 1928 M.W.N. 107 = 
A.I.R. 1928 Mad. 69 = 54 M.L.J. 49 (F. B.) 

1 Party not to blame for not applying for exten¬ 
sion of time—Time should be extended. 

Where both parties appeared and went on before the 
umpire without taking any objection as to the expiry of 
the time limited under S. 13, Arbitration Act, and the 
parties as well as the umpire overlooked the fact that 
the order remitting the matter for the consideration of 
the umpire did not specify any time within which the 
award was to be returned and that under S. 13 the law 
imposes a limit of three months and thus there was no 
default on the part of the petitioner in asking for an 
extension of time. 

Held, that the time should be extended. (Contis, 
Trotter, C. J. and Kumaraswami Sastri , and Reilly 
JJ.) MARTIROSI V. SUBRAMANIAM CHETTIAR. 

51 Mad. 103 = 1928 M.W.N. 107= 
27 M.L.W. 51 = 109 I.C. 70 = A.I.R. 1928 Mad. 69 = 

54 M.L.J. 49 (F.B.). 

Award remitted without fixing time—Award 
given—Court can extend time for delivery of the 
award. 
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Per Full Bench. In cases where an award is remitted 
for the decision of the arbitrators or umpire without 
fixing any time for the return of the award the Court 
has power to extend the time fixed by S. 13, Arbitration 
Act, after the arbitrators or umpire have, after the 
remission, given their award. 13 All. 300 (P.C.), Expl. 
and Dist. (Coutts-Trotter, C . J. and Kumaraswami 
Sastri , and Reilly, //.) MARTI ROSI V. SUBRAM ANIAM 

Chettiar. 51 Mad. 103= 1928 M. W.N 107 — 
27 M.L.W. 51 = 109 I.C. 70 = A.I.R. 1928 Mad. 69 = 

54 M.L.J. 49 (F.B.). 

S. 13 (1)—Remission of award. 

- Order remitting an award on the ground of 

arbitrator's misconduct is not appealable. 

Where the submission is good but the Court remands 
the case for making a fresh award on the ground of 
misconduct of the arbitrator, the order is not appealable. 
45 C. 502, Dist. 12 Bom. L. R. 852, Fell. Arbitration 
Act is complete in itself and is not affected by rules as 
to appeal as laid down in the Civil Procedure Code 
with reference to the proceedings taken under the Second 
Schedule of that Act. (Due/rwimth and Po flan, JJ .) 

Saya Pye v. U. Kundinnya. 2 Bur. L.J. 193 = 
1 Rang. 661 = 76 I.C. 525 = A.I.R. 1924 Rang. 47. 

- Power is confined to grounds in S. 14. 

A Court’s power of remitting an award under S. 13 
of the Arbitration Act is limited to the grounds speci¬ 
fied in S. 14 of the Act. Where the Court laid down 
the law in remitting an award though no case was stated 
for its opinion and had given a decision on the point 
which was within the competence of the arbitrators. 

Held , such an order was revisable under S. 115, C.P. 
Code. ( Raymond and Rupchand Billa Ram, A.J.Cs.) 

Messrs. Dutton Massey and Co. v. Jamnadas 
HaRPARSaD. 19 S.L.R. 152 = 76 I.C. 84 = 

A.I.R. 1924 Sind 51. 

S. 13—Remission of award. 

- —Discretion not judicially exercised can be inter - 

t'ered with by appellate Court. 

Ordinarily an appellate Court will not interfere with 
the discretion of the first Court in declining to remit an 
award, but the discretion being a judicial one, the appel¬ 
late Court will interfere where no grounds have been 
shown why the award should not be remitted to the 
arbitrators. In the absence of anything to show that 
the umpire was either prejudiced or was otherwise un¬ 
fitted to hear and determine the case, the Court ought 
to remit the award to the arbitrators. (Schwabc, C.J. 
and Wallace. J.) LOUIS DREYFUS & CO. V. RAJA- 

GOPALA & BROS. 16 M.L.W. 657=70 I.C. 363 = 

A.I.R. 1923 Mad. 222. 

Ss. 13 (1) and 14—Remission of award. 

- Arbitrator not guilty of fraud, partiality or 

like misconduct—Award may be remitted , not set aside. 

The Court may remit the award where the arbitrator 
has been guilty of misconduct in a technical sense, that 
is, if the misconduct is of such a nature as does not dis¬ 
qualify him from acting or render it impossible for the 
Court to trust him. If the arbitrator is guilty of fraud 
or partiality or such like misconduct, as would justify 
his removal, the Court will not remit the award. But 
where the arbitrator has merely failed to exercise all his 
powers or has improperly exercised a discretion, such as, 
hearing witnesses or consulting documents in the ab¬ 
sence of the parties, and this has happened in spite of a 
complete absence of dishonest motive, the Court will not 
hesitate to remit the award to the arbitrator instead of 
setting it aside. An arbitrator is the Judge chosen by 
the parties ; he has a wide measure of discretion as to 
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the manner in which the proceedings are to be conduc 
ted and a due knowledge of the whole case is to be- 
brought to his mind. His award will not be set aside* 
merely because the Court differs in opinion from him 
upon the merits of the dispute submitted for his deci¬ 
sion. Case-law Ref. to. ( Mookerjee , A.C.J. and Flet¬ 
cher, J.) Hari Singh v. Kankinarah Co., Ltd. 

34 C.L.J. 39 = 66 I.C. 389 = A.I.R. 1921 Cal. 657. 

Ss. 14 and 9 (to)—Adjournment. 

- Case not falling within S. 9 (b)—Arbitrator is 

not bound to grant adjournment to enable Court being 
moved for setting aside appointment . 

In cases not falling within S. 9 (b) the arbitrators are 
not bound to adjourn for enabling parties to move the 
Court to set aside the appointment of arbitrators. Re¬ 
fusal to adjourn is not misconduct in such circumstances. 
Even if S. 9 ( b ) applied, the arbitrators are bound to 
adjourn only if the parties have not had a reasonable 
opportunity to move the Court to set aside the appoint¬ 
ment; and adjournment can also be refused if the 
arbitrators are of opinion that the application is made- 
merely for the purpose of causing delay. ( Wallis , C./. 
and Ramesam, J.) SHAW WALLACE & CO. v. K. M. 

Subbier & Sons. ■' • i. 1 1 • 

44 Mad. 406 = 621. C. 205 = 14 M. L. W. 42 = 
1921 M. W.N. 148 = A. I. R» 1921 Mad. 68 = 

40 M. L. J. 166. 

S. 14—Applicability. 

- S. 14 applies where arbitration is improperly- 

procured e.g. by misrepresentation. 

Section 14 applies not only to cases, where there had 
been misconduct on the part of the arbitrators, it also 
applies to cases, where the arbitration itself has been 
improperly procured. An objection therefore alleging 
that consent to submission had been obtained by mis¬ 
representation would come within the purview of that 
section. (Aston, A. J. C.) ISRIBA1 v. PEVIBAI. 

121 I. C. 164 = A. I. R. 1930 Sind 196^ 

S. 14—Award—Finality of. 

- No evidence led on date of hearing—Still deci¬ 
sion on objection to filing of award under S. 14 is res 
judicata— C. P. Code , S. 11. 

The principle of finality of adjudication is not limited 
to the final adjudication of matters in issue in a suit. 
It applies eqully to an adjudication by the arbitration 
Court of objections to an award falling within the pur¬ 
view of Arbitration Act. And the mere fact that no- 
evidence was led at the date fixed for hearing .would 
not prevent the principle of finality of adjudication from 
applying. And the discovery of additional evidence of 
misrepresentation would not entitle the plaintiff to have 

the matter retried. A. I. R. 1925 Sind 42; 13 M. I. A. 
160; 12 Cal. 563; Marriat v. Humption, 7 T. R. 269 ReL 
on. (Aston, A.J.C.) ISRIBA1 v PEVIBAI. 

1211. C. 164 = A. I. R. 1930 Sind 196. 
S. 14—Award—Reference. 

| 4 1 

- Propriety of reference should be determined by 

Court. 

It is for the Civil Court to find whether there was a 
proper reference to arbitration and whether the matters 
were validly before the arbitrators and the umpire. 
(Ramesam and Cornish. JJ.) ARUNACHALA AYYAR tf. 

Louis Dreyfus & Co. 39 M. L. T. 663= 

27 M.L.W. 267 = 1928 M.W.N. 132 = 107 I. 0. 793 = 

A. I. R. 1928 Mad. 107. 

S. 14—Award—Setting aside. 

- Application to set aside an award—It is enter - 

tainablc only by Ccurt in which a7oard is filed . 

The only Court which has jurisdiction to entertain a it 
application under S. 14 to set aside an award or to 
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decide whether the award has been improperly procured 
• or not, is the Court in which the award has been caused 
to be filed. A. I. R. 1925 Sind 42, Foil. (Ru pc hand 
Bilaram , A. J. C.) MALOTRA & CO. v. SuKDAYAL 
KAPUR. 112 I. C. 318 = 23 S. L. R. 427 = 

A. I. R. 1928 Sind 169. 

- C. P. Code , S. 10 —Award passed at K —Suit 

to set aside award in M. Court—Subsequent Application 
under S. 14, Arbitration Act at K —Application to stay 
proceedings at K on account of the pendency of the suit 
at M is not competent , M Court having no jurisdiction 
to entertain application under S. 14. 

A brought a suit at M. The matter in dispute was 
already referred to arbitration and an award was passed 
at K. during the pendency of the suit. An application 
was filed at K under S. 14, Arbitration Act. A subse¬ 
quently filed another application to stay proceedings in 
K Court under S. 10, C. P. Code, on the ground that he 
had filed a suit in M Court, where the award was being 
enforced against him as a decree, to have the award set 
aside. 

Held, that the only Court competent to entertain tiie 
application under S. 14, Arbitration Act, was the K 
Court and hence the suit instituted by A at M was not 
pending in a Court having jurisdiction to grant relief 
claimed in K. Court and therefore K Court was not 
barred to go into the same grounds. (Rupchand 
Bilaram , A. J. C.) S. R. MALOTRA & CO. z/. L 
SUKDAYAL Kapur. 112 I. C. 318 = 23 S. L. R 

427 = A. I. R. 1928 Sind 169' 

S. 14—Award- Legality of. 

- Arbitrators' absence at sitting held by umpire or 

want of their signatures on award is not an illegality. 

The fact that the arbitratorswere not present at the 
sitting held by the umpire or that they have not signed 
the award does not vitiate the award or render it illegal. 
(Rupchand Bilaram , A. J. C) LOUIS DREYUS & 
CO. v. TARACHAND GHANSHAMDAS. 95 I. C. 378 = 

A. I. R. 1926 Sind 242. 

S. 14—Award—Setting aside. 

* 6. P. Code-. S. 104 (/)— Order setting aside 

award—No appeal lies. 

An order, under the Arbitration Act, setting aside an 
award is not appealable. ( Kincaid , J. C. and Kennedy, 

A. j. c.) Messrs. G. P. Gunnis & Co., Ltd. v. 
Messrs, amanmal Tulsidas. 79 I. C.920 = 

A. I. R. 1925 Sind 218. 

S. 14—Award—Validity. 

Acts of arbitrators in the absence of parties are 
valid if not judicial. 

Where the act done by arbitrators is not of a judicial 
nature but merely ministerial in its character, it is com¬ 
petent to one of the arbitrators or all the arbitrators to 
have those acts performed in the absence of one or 
more of the parties. (3 Cl. and F. 26, Ref.) Receiving 
statements and documents before the enquiry commences 
are acts purely ministerial in their character. ( Kumara- 
swami Sastri , /.) NARASIMULU CHETTY, In the 
matter of. 75 I. C. 850 = 17 M. L. W. 648 = 

, u A. I. R. 1924 Mad. 274. 

S 14—Award—Setting aside. 

' Discreti on—Arbit rati on. 

Whether an award should be set aside or remitted 
can be determined by the Court of first instance and an 
appellate Court will not set aside its decision unless dis¬ 
cretion is misused. (. Raymond , A. J. C.) FIRM OF N. 

D. Jaggi & Co. v. Firm Ganga Ram Vishendas. 

761.0. 275 = A. I.R. 1924 Sind 132. 


ARBITRATION ACT (1899), S. 14. 

S. 14—Award—Reference. 

- Specific Relief Act , S. 39— Suit to stay arbitra 

tion because of there being no contract at all is main¬ 
tainable. 

A suit for a declaration that, a certain contract entered, 
into between plaintiffs and defendants is not binding, 
on the plaintiff, inasmuch as they did not enter into 
such contract and for an injunction to restrain arbitra¬ 
tion in respect of breach of the alleged contract, is 
maintainable if the plaintiff reasonably apprehends 
serious injury to result from the arbitration. In such a 
case the remedy under S. 14 of the Arbitration Act is 
not his sole remedy and does not take away the remedy 
open to him under the provisions of S. 9, C. P. 
Code of bringing an action to set aside the award on the 
ground that no contract providing for a reference to 
arbitration was made or that the contract if made was 
not enforceable by reason of fraud or misrepresentation. 
S. 39 of the Specific Relief Act confers the right of suit 
in such cases and Ss. 42 and 56 are no bar to the suit, 
A. I. R 1922 P. C. 374, A. I. R. 1922 Lah. 369, Foil.. 
(1920; 47 Cal. 733,List. ( Raymond, A.J.C .) TYEBALLY 
Abdul Hussain z/. James Finlay&Co. 80 1.c. 969 = 
17 S. L. R. 15 = A. I. R. 1924 Sind 105 (109). 

S. 14—Award—Setting aside. 

A party to a contract can file a suit to set aside 
award regarding the contract. 

A person dissatisfied with an award, made without the 
intervention of a Court of justice, is entitled to bring an 
action to set it aside on the ground that no contract 
providing for a reference to arbitration was made or that 
the contract if made was cancelled before the reference 
in favour of the arbitrator had been executed, 3 Lah. 
296, 50 Cal. 1 (P. C.), Ref, and Foil. ( Raymond and 
Aston , A. J. Cs.) DEWANCHAND v. MOHANSHA. 

811. C. 782 = A. I. R. 1924 Sind 25. 

S. 14—Award—Reference. 

-Reference proceeded with without notice to parties 
—Award is bad. 

Award is vitiated by the legal misconduct of the 
umpire, if he proceeds with the reference without giving 
any notice to the parties of the enquiry by him. (Sch¬ 
wa be, C. J. and Wallace, J.) LOUIS DREYFUS AND- 

Go. v. Rajagopala & Bros. 16 M. L. W. 657= 

70 I. C. 353 = A. I. R. 1923 Mad. 222. 

S. 14—Award—Binding nature of. 

— -— C. P. Code (V of 1908;, O. 7, R. 10— 
Suit for declaration that award is not binding on 
plaintiff lies in Subordinate Judge's Court—Specific 
Relief Act, S. 42— Jurisdiction. 

A suit for a declaration that a certain award, not filed 
in Court, is not binding on the plaintiff falls under 
Specific Relief Act, S. 42 and not under Indian Arbitra¬ 
tion Act (IX of 1899), S. 14, and as such can be filed in 
the Sub-Judge’s Court and not in the District Judge’s 
Court only. (Le Rossignol and Campbell, JJ.) HlRA 

Nand Murlidhar v. Fleming Shaw & Co. 

4 L. L. J. 12 = 68 I. C. 187 = A. I. R 1922 Lah. 26. 

S. 14—Enforceability. 

-Award under English Arbitration Act cannot be 
set aside on the ground of misconduct—It can be enforced 
by suit. 

An award under the English Arbitration Act of 1889 1 
duly made in accordance with English Law, can be 
enforced by a suit in an Indian High Court but cannot 
be set aside by an Indian Court on any ground of 
misconduct or irregularity on the part of the arbitrator, 
A. I. R. 1922 P. C. 120, Ref. (Page, /.) JOHN Batt 
AND CO. v. KANOOLAL AND Co. 53 Cal. 65 = 

95 I. C. 21=A. I. R. 1926 Cal. 938. 
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S. 14—Estoppel. 

_ —party accepting benefit is precluded from object- 

j n g.—Party making payments is not so estopped 

Evidence Act, S. 115. . 

There is a distinction between performing an award 

and accepting a benefit under an award. When a 
benefit is accepted by a party he may be precluded. The 
acceptance of a benefit even under protest might amount 
to acquiescence. But a party is not precluded by estoppe 
or acquiescence from challenging the validity of an award 
merely because certain payments have. been made as 
directed by the award. ( English Cases Referred.) 
■(Aston, A. J. C.) ISRIBA1 v. PEVIBAI. 

1211. C. 164 = A. I. R. 1930 Sind 195. 

S. 14 —Jurisdiction. 

_ Jurisdiction of Court to review awards is very 

■narrow. ..... r ^ * 

Anantakrishna Ayyar, J .—The jurisdiction of Courts 

to review awards passed by umpires is not the jurisdic¬ 
tion of a Court of appeal while reviewing the decisions 
of inferior Courts. It is much narrower. ( Contts - 
Trotter, C. J. and Anantakrishna Ayyar , /.) 

MARTIROSI V. SUBRAMAN1AM C'HETTIAR. 

122 I. C. 516 = A. I. R. 1930 Mad. 723. 
Ss. 14 and 15—Jurisdiction. 

__ Award can be questioned by a separate suit, if it 

is alleged that arbitrator acted wholly without jurisdic¬ 
tion . . . 

Any objection to an award on the ground ot mis¬ 
conduct or irregularity on the part of the arbitrator ought 
no doubt to be taken by motion to set aside the award, 
but where it is alleged that an arbitrator has acted 
•wholly without jurisdiction, his award can be questioned 
in a suit brought for that purpose. Nor is the fact, that 
the award has been enforced by execution under S. 15, a 
bar to a suit to have it declared void and for con¬ 
sequential relief. S. 15 does not enact that the 
award when filed is to be deemed to be a decree of the 
Court but only that it is to be enforceable as if it were a 
rdecree. ( Viscount Cave , J.) E. D. SASSOON & CO. v. 

r amdutt Ramvison Das. 491. A. 366 = 

70 1 C. 777 = 37 C.L.J. 336 = 27 C.W.N. 660 = 
1923 M. W. N. 372= 18 M. L. W. 537 = 

50 Cal. 1 = 32 M.L. T. 19 = A. I. R. 1922 P. C. 374 = 

44 M. L. J. 758 (P C.). 

S. 14—Misconduct. 

_ Mo misconduct where arbitrators act within 

authority given by reference—Such award is not im¬ 
properly procured. 

Where the parties to the reference clothe the arbitra¬ 
tors with authority to make one award concerning all 
-of them and they act within the four corners of that 
authority, it is not open to some of the parties to contend 
that the arbitrators have misconducted themselves in 
making one award. In such case neither the arbitration 
nor the award is improperly procured. ( Rupchand and 
Bar lee, A. J. Cs.) DATTARAM MUNSH1LAL 
HarJIMAL & SONS. 24 S. L. R. 145= 

1211. C. 161 = A. I. R. 1930 Sind 170. 

v Legal . misconduct. 


An arbitrator is guilty of misconduct if he has taken 
independent legal opinion on the question to be decided. 
Dobson v. Groves, 115 Eng. Rep. 239 and 4 A. L. J. 159, 
Rel. on. ( Ramesam and Cornish, JJ.) ARUNACHALA 

Ayyar v. Louis Dreyfus & Co. 39 M. L. T. 563= 

27 M. L. W. 267 = 1928 M W. N. 132 = 
107 I. C. 793 = A. I. R. 1928 Mad. 107. 

- Before determining whether the arbitrator has 

misconducted in overvaluing property he must be heard. 


ARBITRATION ACT (1899), S. 14, > 

For determining whether an arbitrator has misconduct¬ 
ed himself in arriving at a certain valuation of the pro¬ 
perty in question (alleged to be overvalued) the arbitra¬ 
tor should be examined as a witness and the matter 
should be put fairly and squarely to the arbitrator so that 
he might give his explanation. A. I. R. 1914 P. C. 105, 
Rel. on. ( Tyabji, A. J. C.) TEJ1BAI v. GOURMAL. 

22 S. L. R. 295 = 113 I. C. 360 = 

A. I. R. 1928 Sind 171. 

-Misconduct contemplated is before making the 

award and not subsequent. (. Rupchand Bilaram, A.J. 

C.) Louis Dreyfus & Co. v. Tharachand Ghan- 
shamdaS. 95 I. C. 378 = A. I. R. 1926 Sind 242. 

- Misconduct does not imply moral turpitude but 

includes neglect of duties and respotisibilities. 

Misconduct does not necessarily imply any moral tur¬ 
pitude, dishonesty, partiality or bias on the part of the 
arbitrator but includes neglect of the duties and respon¬ 
sibilities of the arbitrators and of what Courts of justice 
expect of them before allowing finality to awards. An 
arbitrator misconducts himself by refusing to give rea¬ 
sonable opportunity to a party to be heard ; such mis¬ 
conduct however is technical misconduct in law and is 
not moral misconduct and the Court in such a case can 
remit back the award to him for reconsideration. ( Ray¬ 
mond , A. J. C.) Firm of N. D. Jaggi & Co. v. Firm 
OF GANGA RAM VISHENDAS. 76 I. C. 276= 

A. I. R. 1924 Sind 132 

- C. P. Code , Sch. II, Para. IS—Patent error of 

law vitiates award—-Breach of duty though honestly 
caused is legal misconduct. 

The Court will set aside an award if there is an error 
of law patent on the face of it. The term “misconduct” 
has in the legal sense a wider significance than personal 
misbehaviour. “Legal misconduct” means misconduct 
in the judicial sense of the word, not from a moral point 
of view and means some honest though erroneous breach 
of duty causing a miscarriage of justice. Where the 
arbitrators had admitted improper evidence, and were 

misled by it, 

Held . that they had committed an error of law patent 
on the face of the award and that this could amount to 
legal misconduct. 

Per Madgavkar . A.J.C.— Patent errors of law are legal 
misconduct on which Courts can in their inherent power 
set aside the award under S. 14 of the Arbitration Act. 
Whether the Courts should do so or should only remit 
the award is a matter on which no hard and fast rules 
can be laid down, depending as it does on the peculiar 
circumstances of each case. (1918) 13 S.L.R. 201, Foil., 
(1920) 44 Bom. 780, Rel. on ; (1907) 1 S. L. R. 86, Ref. 
(Kincaid J. C ., Aston and Madgavkar , A. J. Cs.) G. P. 

Gunnis & Co. v Firm amanmal. 17 S. L. R. 133= 
83 I. C. 363 = A. I.R. 1924 Sind 76 (F. B.). 

S. 14—Scope. 

-Objections to the award within S. 14 raised 

and disallowed, bar a suit on the very same ground. 
Matters falling within S. 14 are exclusively within 
the jurisdiction of the arbitration Court. (Rupchand 
Bilaram, A.J.C .) KHIMJI v. NATHIBAI. 

19 S. I*. R. 360 = 76 I. C. 963 = 
A. I. R. 1925 Sind 42. 

S. 14—Setting aside. 

-Where an award is challenged on the ground 

that there was no submission to arbitration by the 
parties, the remedy lies in a regular suit and not in an 
application under S. 14 of the Arbitration Act. (. Mooker - 
jett and Fletcher, JJ.) MATULAL DALMIA v. Ram KlS- 
SENDAS. 69 I. O. 668 = 47 Gal. 806. 
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-i Umpire required to ascertain damages on 

« • t « « • . • 


^ w ~ £ - ^ O- 

basis of future profits that would have accrued if breach 
of contract had not occurred—He stating that there were 
no material to arrive at his estimate but passing award 
having considered all circumstances — Award was not 
bad on the face of it. 

An umpire who had to ascertain the amount of 
damages on the basis of future profits that would have 
accrued if a breach of contract had not been committed, 
stated that there were no sufficient materials before him 
from which to aniveathis estimate, but passed his 
.award duly considering all the circumstances placed 
before him. 

Held, that there was nothing to show that the arbitra¬ 
tor misconducted himself in any way in the sense that 
his award was bad on the face of it and so the Court 
had no jurisdiction to set it aside. (Coutts-Trotter , C . 
J. and Anantakrishna Ayyar , /.) MaRTIROSI v. 
SUBRAMANIAM CHETTIAR. 122 I. C. 516 = 

A. I. R. 1930 Mad. 723. 

S. 14—Validity. 

- Award during pendency of suit—Dispute before 


.arbitration and suit different — Award is not invalid. 

Law does not permit the same question to be decided 
by a Court of law as well as by an arbitrator and it is 
only when the dispute before two tribunals is identical 
that the decision given by the arbitrator must be treated 
as ultra vires. But where the dispute before arbitration 
and Civil Court is not the same the jurisdiction of the 
arbitration is not ousted. A. I. R. 1922 Lah. 369, Ref. 
{Shadi Lai , C. J. and Broadway , /.) TeK CHAND v. 
MARJAS RAI. 30 P. L. R. 445 = 1171. C. 74 = 

A. I. R. 1929 Lah. 564. 

- Award given during the Pendency of suit — 

Dispute before arbitrator and in suit different — 
Award is not invalid. 

An award made after the commencement of an action 
in Court can be held invalid only if the action embraces 
the dispute decided by the arbitrator. It is only when 
the dispute before the two tribunals is identical that a 
decision given by the arbitrators must be treated as ultra 
-vires. Where the award deals with matters which are 
■not the subject-matter of the action, it cannot be said 
•that the arbitrators in taking cognizance of those dis¬ 
putes encroached upon the jurisdiction of Court. ( Shadi 
Lai , C. J. and Campbell , /.) FIRM JAINARAIN BABU- 

lal v. Firm Narain Das. 3 Lah. 296 = 

69 I. C. 583 = A. I. R. 1922 Lah. 369. 


ARBITRATION ACT (1899), S. 15. 

For the purposes of S. 47 an award under the 
Arbitration Act must be considered to be a decree in a 
suit and the award proceedings must be deemed to be a 
| suit for the purposes of that section. An appeal would 
therefore lie against an order in execution of such award 
although that execution was of an award and not of a 
decree in suit. ( Kennedy , J. C. and Madgavkar , A. J. 

C.) Donald Graham & Co. v. Kewalram. 

16 S. L. R. 245 = 79 I. C. 477 = 
A. I. R. 1921 Sind 132 

• 

S. 15—Award—Enforceability. 

C. P. Code , 0. 21, R. 50 — Rule applies to 

award against firm , filed under the Arbitration Act _ 

Such award has status of decree—Courts cannot refuse 

enforcement of award , owing to mandatory nature of 
S. 15. 

Rule 50 applies to an award obtained without the in¬ 
tervention of the Court against a firm and made rule of 
the Court under the provisions of Arbitration Act. An 
award filed under the Arbitration Act has the status of 
a decree of the Court, though it is not a decree of the 
Court. The provisions of S. 15 of the Act are manda¬ 
tory. They afford no scope to the Court to refuse to 
enforce an award in the same manner as a decree of the 
Court, except in cases when the Court either remits the 
award back to the arbitrator for re-consideration or sets 
it aside. A.I.R. 1927 Bom. 428, Diss. from; 47 Cal. 29 
Foil.; A. I. R. 1924 Cal. 117 and A.I.R. 1921 All. 199,’ 
Rel. on. ( Rupchand Bilaram , A. J.C .) MaNGairmal 
TEKCHAND v. AKBARAll & CO. 23 S. L. R. 422 = 

1121. C. 126 = A. I. R. 1929 Sind 28 

An award is a decree for the purpose of enforcing 
that award only. {Rankin, C. J. and C. C. Ghose / f 
Ramsahai Mull v. Jovlal. 32 C. W. N. 608 = 

115 I. C. 584 = A. I. R. 1928 Cal. 840 


- Words “ arbitration and award ” in S. 14 and 

“ award ” in para. 15, Sch. //, C. P. Cede , are same — 
C. P. Code , Sch. //, para. 15. 

The words “arbitration and award” and “award” in 
S. 14, Arbitration Act, and para. 15, Sch. 2, C.P. Code, 
respectively allow of no distinction and the difference in 
phraseology is immaterial. {Kemp and Murphy , J J.') 

Raoji Narainji v. Ratansi Kanji. 

A. I. R. 1930 Bom. 432. 

S. 15—Appeal. 

-Order in execution of award is appealable — 


C.P. Code , .S’. 47. 

An award filed under Arbitration Act is enforceable 
as if it were decree and must be executed in the manner 
laid down by the C. P* Code. Hence S. 47, C. P. Code, is 
applicable for the purpose of an appeal. 40 Cal. 21 (P.C.), 
Expl.; 40 All. 89 and 35 Bom. 196, Dist.; A. I. R. 1921 
Sind 132 and A. I. R. 1924 Lah. 544, Rel. on. (Bhide, 
/.) E. D. Sassoon & Co. v. Shivji Ram Devidas. 

115 I. 0. 536=A. I. R 1929 Lab. 228. 

• . 

C.P. Code, S. 47 —Award under Arbitration 
Act — Execution—Order in —Appeal lies. 

D. D.—VOL. 1—21 


• -Award against a firm-individual partners not 

j served with notice—Award cannot be executed araimt 
1 them individually. against 

It is doubtful whether a firm can be lawfully made a 
party to a reference to arbitration. The term “parties” 

' used in the Arbitration Act cannot apply to a firm apart 
I from the partners of which the firm consists. There 
fore, an award obtained against a firm cannot be exe 
cuted against a party who is alleged to have been a part" 
ner in the firm but who was not served either with the 
notice of arbitration or of filing of the award (Mir™ 

/.) Vallabh Das Narandas & Co z/kfshav 
LAL Himatlal. 29 B. L. R. 660 = 104 I. c. 94 = 

A. I. R. 1927 Bom. 428. 

S. 15—Award—Legality of. 

- Rangoon High Court Rules—Ri/ tnP r nf , 

by Registrar before provisions of Act and rules 

plied with is illegal and Court can begin afresh u,7r 

its inherent powers. / 

It is only when all the provisions of the Act and th 
rules are complied with that the Registrar is enabled to 
file an award and issue notices. When thev h.™ 
been complied with, he can neither file the awairi 0t 
issue any notice ; the issue of the notice is beyond his" 
jurisdiction and the appearance of the nartv L 
to such notice cannot be held to legalise it y answer 
When the attention of the Court is drawn to rh ; 
gularities, the effect of which is to make the fuLfnf 
the award improper and illegal, the Court in the f xer 
cise of its inherent jurisdiction, is bound to take stenfT 
rectify matters and the proper procedure is to h* *° 
from the beginning again. (Chari, /.) ^ 

Bee v. I. E. Abowath. ; Bkr 

102I.0.800.A.I.E., 9 J 7 E |^m- 
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S. 15—Award—Enforceability. 

_— C. P. Code, O. 21, R. 50, applies to awards— 

C. P■ Code, O. 21, P. 50. 

The fact that an award is enforceable as a decree 
would attract to itself the applicability of the provisions 
regarding the execution of decrees. Where the award 
has been made against the two firms the question as to 
partners constituting the firms would very rightly fall 

within the province of the executing Court. A.I.K. 

Cal 117 ; 6 S. L. R. 127 ; 47 Cal. 29 ; 43 All. 394, Foil. 
(Raymond, A./.C ) ADAMJI JAFEERJI 8lCO. v. SHAMS- 

UDIN IMAMD1N. 19 S. L. R. 1 - 86 I. C. 1013 
U A. I. R. 1925 Sind 293. 

S. 15 ( 1 )—Award—Decree. 

_ ^Enforceable as if it were a decree ” do not mean 

. liird in Court is still not equal to decree. 

The" word' enforceable a, if it were a decree ” in 
S 5 ( 1 ) do not exclude the right of decree-holder to 
,,, nnolication in execution periodically until 12 
make an PP , -phe fact that the award is enforce- 

5 W S as a decre P e of Court makes all the actions of the 
able as a enforcing his rights under the award 

.successful 'provisions of the C. P. Code, and the 

amenab P erns t h e execution of decrees. 

Limitation Act ^ RAD HA KISHEN. 

{Harrison, /.) ^OKH^ L j 564 = 7 5 I. C. 927 = 

A. I. R. 1924 Lab. 544. 
g i 5 —Award—Execution of. 

_ -Execution of award is not execution of order 

'"s‘' r i 5 /J mak 1 fan a^ward cUrectfy enforceable as a decree 
of Court and therefore an application to execute the 
l.rri isnot an application in execut.on of an order 

s,22 .<•>■•' j-jfb'SSZ d“ s Sii 

'' “r. 0.942-US. L.R. 217. 

S. 15 —Execution. 

_ Limitation Act , Art. 183 -Award filed in High 

Court under S. 15, Act IX of ^-Execution afphea- 

U "wherein awarfhaf been filed in the Court properly, 

•1 N no onW to be enforceable as if it were a decree in 

11 f hu/having been filed in a particular Court, it is 

get ;f^'’forceable as if it were a decree of that Court and, 

b fore shall for purposes of limitation be governed by 

f , ’2 l8 3 according as it is filed in a Chartered 

Art ''f °. r A i R. 1924 Lah. 544, Rel. on ; 

High Court or no . • fiQn7^ 1 K R 478 Ref 

r„ rr A Bankruptcy Notice, (190/) 1 K. B. 4/o, Ket. 

(RanL c.j. and Milter , /.) RE BELVEDERE JUTE 

Mills, ltd. v. « w N . 1097 = 104 1. C. 808 = 

A. I. R. 1927 Cal. 853. 

S. 15—Procedure. 

__ A wa rd on submission cannot be made decree of , 

hut is only to be filed in Court. . . 

Under S 15 of the Act an award on a submission on 
being filed 'in Court is made enforceable as if it were a 
decree of the Court. The Arbitration Act does not autho¬ 
rize the Court to make the award the decree of the 
Court All that the Court can direct is that the award 
be filed ■ where therefore an order in connection with an 
award ’was passed containing the words “are made 
decrees of the P Court” held that the words be filed 
should be substituted instead. (/<» Lai 
DAS v. BISHESHAR DAS. A. I. R. 1929 Lan. 882. 

__ Order directing award to be filed is not necessary 

under the Act — C. P. Code, Sch II, para. 20. 

Under Arbitration Act, no order, directing that the 

award should be filed, is necessary. Under the Civil Pro- 


ARBITRATION ACT (1899), S: 19. 

cedure Code the matter is different. The person who 
wants to convert an award into a decree of Court has to 
apply for an order that it should be filed, and after notice 
and hearing the objections of the opposite side such an 
order has to be made. (Ramesam and Cornish , JJfp 

arunachala Iyah v. Louis Dreyfus & Co. 

39 M. L. T. 563 = 27 M. L. W. 267 = 
1928 M. W. N. 132 = 107 I. C. 793 = 

A. I. R. 1928 Mad. 107- 

S. 17—Costs. 

- C. P. Code , vS 1 . 35 —Court holding that reference 

to arbitration was not valid—Court cannot pass order 
as to costs . 

The costs incurred before the arbitrator or umpire 
cannot be regarded as the costs of “a proceeding in the- 
High Court” but are costs of a tribunal unconnected 
with Court. Where the Court holds that there is no- 
valid reference to arbitration, it has no jurisdiction to 
pass an order as to costs of the award. ( Jackson , /.)» 

Arunachala Iyah v. Louis Dreyfus & Co. 

1928 M. W. N. 228 = 27 M.L. W. 803 = 
109 I. C. 175 (2) = A. I. R. 1928 Mad. 370 = 

54 M. L. J. 580. 

S. 19—Appeal. 

- Order refttsitig to stay proceedings under S. 19 is- 

not appealable not being judgment under Letters Patent 
(Rangoon ), Art. 13. 

If an application is made to the Court under the pro¬ 
visions of S. 19 and the Court after hearing the parties- 
on the application passes an order refusing to stay pro¬ 
ceedings, the order is not a judgment within the mean¬ 
ing of Art. 13, Letters Patent and is not appealable. 

C. M. 82 of 1925, Cons. ; 47 Cal. 611, not Foil. ; A.I.R.- 
1929 Rang. 41 (F. B.), Rel. on. ( Rutledge , C. J. and 
Brcnun, jjf) AH K\VAY v. ADMINISTRATOR-GENERAL y 
Burma. 7 Rang. 481 = 120 I. C. 226 = 

A. I. R. 1929 Rang. 287- 

-Order granting stay of suit pending arbitration is 

appealable. (Mukerji a fid Dalai , JJf) KACHAURI 
MAL KALYAN MAL v. WALI MUHAMMAD ABDUL 
LATIF. 47 All. 179 = 85 I. C. 341 = 

5 L. R. A. Civ. 756 = 22 A. L. J. 1031 = 

A. I. R. 1925 All. 154. 

- C. P. Code, S. 104 —Order under is not appeal- 

able. 

No appeal lies under S. 104, C. P. Code, from an 
order passed under S. 19 of the Arbitration Act staying 
a suit. 1 S. L. R. 86, F. B.; 28 A. 349, Foil.; 45 B. 24 d;, 
16 S. L. R. 174, Appr. ( Kincaid , J. C. t Aston and 
Madgavkar , A.J. Cs.) FIRM OF MENGHRAJ KHIALDAS- 
v. LANGLEY BlLLIMORIA & CO. 17 S. L. R. 195 = 
81 I. C. 759 = A. I. R. 1923 Sind 38 (F. B.). 

- C. P. Code , S. 104 —Order under—No appeal 

lies. 

No appeal lies from an order staying a suit under 
S. 19 of the Arbitration Act. (A ’enip, A. J. C .) (On 
difference between Kincaid, J. C. and Madgavkar , 

j. c.) (Firm of A.) Sodawaterwala v. Messrs. 
Volkart Brothers. 821. C. 81 --= 

A. I. R. 1923 Sind 25 (32). 

-It is largely in the discretion of the Court to 

( make an order staying proceedings in a matter and when 
the discretion has been exercised, the Appellate Court will 
interfere only when a strong case is made out. Before 
an order staying proceedings can be made, it must be 
proved that there is a valid submission, that there is no 
sufficient reason why the matter should not be referred 
according to the submission and that the applicant was- 
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and is ready to all things necessary to the proper conduct 
of the arbitration. (.Mookerjee and Fletcher, //.) 
KEDARNATH BABULAL V. SUMPATRAM DOOGUk. 

60 1.0.951 = 47 Cal. 1020. 
S. 19—Agreement to refer. 

-S at Calcutta ordering goods from Q at 

Manchester through P—P doing indenting business —S 
signing indent form containing clause empowering to 
refer disputes to arbitration —P telegraphing order 
without referring to arbitration clause—Arbitration 
clause is still part of bargain and is binding on S. 

S, a merchant in Calcutta intending to order goods 
from Manchester, signed and sent an indent form to P 
who did indenting business. The indent form contain¬ 
ed a clause that in case disputes arose regarding the 
order, P or his agents (meaning thereby the company 
from whom goods were to be ordered) had power of 
referring them to certain arbitrators ; P telegraphed the 
effect of the order to England without making any ex¬ 
press reference to the indent or to its arbitration clause. 
Held, that the indent form signed by S was a part of 
the offer which the company accepted and that the 
Court should require 6" to abide by the arbitration 
clause. ( Rankin, C. J. and C. C. Chose , /.) RaDHA 

Kanta Dass v. Baerlein Bros., Ltd. 

56 Cal. 118 = 32 C. W. N. 1101 = 117 I. C. 540 = 

A. I. R. 1929 Cal. 97. 

- Time to be determined in respect of readi¬ 
ness and willingness to refer to arbitration is wheel a 
party brings suit a?id the other party is called upon to 
appear and answer. 

The time, with reference to which the readiness and 
willingness of a party to an arbitration to refer to arbi¬ 
tration is to be determined, is the time when a party 
brings the suit and the other party is called upon to 
appear and answer. (DeSouza, A. J. Cl) FIRM 
KHIMCHAND v. UDHAVDAS. 22 S. L. R. 286 = 

106 I. C. 565 = A. I. R. 1928 Sind 97. 
- Mere threat to file suit does net show unwilling¬ 
ness to resort to arbitration. 

A threat by one of the parties to an arbitration to 
the other party to file a suit does not necessarily mean 
that the party giving the threat is unwilling to have the 
matter referred to arbitration. {DeSeyuza, A. J. Cl) FIRM 
KHIMCHAND V „ UDHAVDAS. 22 S. L. R. 286 = 

106 I. C. 565 = A. I. R. 1928 Sind 97. 

—- Marine insurance policy. 

A policy of marine insurance provided ‘‘all disputes 
must be referred to in England for settlement and no 
legal proceedings shall be taken to enforce any claim 
except in England where the under-writers are alone i 
domiciled and carry on business.” Held, that the clause 
amounted to a submission to arbitration. ( Macleod, C. 
J. and Shah, J.) HAJI ABDULLA HAJI CaSSUM v. 
G. R. Stamp. 26 Bom. L. R. 224=80 I. C. 523 = 

A. I. R. 1924 Bom. 381. 

- Clause for arbitration in contract—Suit to 

impeach is not barred. 

Where a contract contains a clause for arbitration in 
case of disputes and a party thereto brought a suit to 
impeach the clause, held, that as the object of the suit 
was to impeach the validity of the clause and not in 
respect of any matter agreed to be referred to arbitra¬ 
tion. S. 19 of the Act does not apply. {Kemp, A. J. Cl) 
Atmaram v. Gajanmal. 611. C. 141= 

14 S. L. R. 123. 

' Ss. 19 and 2—‘Court’—Meaning. 

* ; High Court has power to stay proceedings pend¬ 

ing in Presidency Small Causes Court in spite of Cl. 12, 
Letters Patent, Calcutta—C. P. Code , Sch. II, para. 8. ] 


ARBITRATION ACT (1899), S. 19. 

The words “Presidency town” in S. 12 include suits 
instituted in the Presidency Court of Small Causes 
and although Cl. 12, Letters Patent (Calcutta), provides 
that the High Court shall not have original jurisdiction 
in cases falling within the jurisdiction of the Presidency 
Small Causes Court, in which the debt or damage does 
not exceed one hundred rupees, nevertheless the legis¬ 
lature intended and deliberately provided that applica¬ 
tion for stay of a suit pending in the Presidency Small 
Causes Court arising out of a contract which contains 
an agreement to refer all disputes to arbitration, should 
be made to the High Court. The High Court, there¬ 
fore, has jurisdiction to allow the application for stay of 

such a suit. 3] Bom. 36, Foil.; A. I. R. 1921 Bom. 
185 ; A. I. R. 1921 All. 219 and A. I. R. 1928 Bom. 
275, not Foil.; Morrison Tinplate Co. v. Brooker &> 
Co., (1908) 1 K. -B. 403, Ref. {Lcrt Williams, Jl) 
Radhakisen Dhanuba v. Bombay Co., jltd. 

56 Cal. 755=121 1. C. 574 = 33 C. W. N. 888 = 

A. I. R. 1930 Cal. 51. 

- “Court” means Court in which a wit to which 

the Art applies is pending. 

The word “Court” contemplated in S. 19, Arbitration 
Act, is the Court before which a suit is pending provided 
that the suit is one to which the Act would apply under 
S. 2, namely, that it is a suit which could, whether with 
leave or otherwise, be instituted in a Presidency town in 
respect of its subject-matter and is r.ot restricted to the 
High Court. 45 Pom. 1 and A. I. R. 1921 All. 219, 
Fell. ; 31 Bom. 236, not Foil. {Fawcdt and Mirza. JJl) 
Tatya rowji v. Mathiehai Bulakhidas. 

52Bom. 420 = 30 Bom. L. R. 661 = 1111. C. 641 = 

A. I. R. 1928 Bom. 275. 

- C. P. Cede , Sch. II, para. 18— Presidency 

Small Cause Courts Act (15 cf 1882 as amended by 1 
of 1895), S. 9— Stay of proceedings — Reference to 
arbitration—Presidency Small Causes Court is em¬ 
powered to order stay of a suit. , 

Schedule 2, C. P. Code, is made applicable to the 
Bombay Court of Small Causes under the rules that 
were framed by the High Court in 1895 under S. 9, 
Presidency Small Cause Courts Act, 1882, as amended 
by the Act of 1895, and as there is nothing contained in 
S. 19, Arbitration Act, which is in substantial opposi¬ 
tion to the provisions in para. 18, Sch. 2, C. P. Code, 
para. 18, C. P. Code, should be considered applicable in 
preference to the provisions cf S. 19, Arbitration Act, 
and therefore under para. 18, Sch. 2 of the Code, the 
Judge of Bombay Presidency Small Causes Court is em¬ 
powered to stay a suit. {Fawcett and Mirza, JJl) 

Tatya Rowji v. Mathibhai Bulakhidas. 

52 Bom. 420 = 30 Boon. L. R. 661 = 
111 I. C. 641 = A. I. R. 1928 Bom. 275. 

Ss. 19 and 4 (a)—‘Court’—Meaning. 

- —Meaning of “Court” in S. 19— “Court” refers 

to Court in which the suit or other proceedings is in 
fact instituted and not necessarily District Court. 

The Court spoken of in S. 19 is the Court before 
whom the legal proceedings or other attempt to bring a 
suit are in fact instituted, and not necessarily the Dis¬ 
trict Court. The definition in S. 4 {a) of the Act only 
applies where there is nothing repugnant to it in the 
context. The context of S. 19 is repugnant to the 
interpretation of the w’ord “Court” therein being con¬ 
fined to the District Court. {Walsh and Ryves, JJ.) 

Sita Ram Nathmal v. Susil Chandra Das & 
CO. 43 All. 553 = 19 A.L.J. 495 = 63 I.C. 813 = 

A.I.R. 1921 All. 219 
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S. 19 —Injunction to refer. 

__ C. P. Code, O. 39, R. 1 —Injunction restraining 

arbitration —Question depends on balance of convenience 

_Onus of proof lies on the applicants for injunction. 

In dealing with an interlocutory application for in¬ 
junction restraining a party to refer to arbitration, the 
Court must be governed by consideration as to the 
comparative mischief or inconvenience to the parties 
which may arise from granting or withholding the in¬ 
junction and the burden lies upon the plaintiffs as the 
persons applying for the injunction, of showing that their 
inconvenience exceeds that of the defendants. {.Ray¬ 
mond, A. J. C.) Firm of Kirpaldas Kaliandas 
v. Firm of Gajanmal Bhagwandas. 

15 S L R. 5 = 70 1.0. 864 = A.I.R. 1921 Sind 114. 

S. 19—Jurisdiction. 

-Suit disputing validity of contract—Reference 
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risen dhanuba v. Bombay Co., ltd. 

66 Cal. 766 = 1211.C. 674 = 33 C.W.N. 888 = 

A.IR. 1930 Cal. 61. 

-Party to submission apply to the Court for stay 

■ • m M m • a 


- - - - « M 

relating to the payment of loss during pendency of suit 
is competent. 

The institution of a suit by one of the parties to a 
contract disputing the factum or validity of the contract 
containing a submission clause was no bar to the arbi¬ 
trators proceeding with the reference the matters refer¬ 
red to the arbitrators not being the same as those which 
are the subject-matter of the action. In such a case 
there is no encroachment by the arbitrators on the 
jurisdiction of the Court. A. I. R. 1922 Lah. 369, 
Foil ( Rupchand Bilaram , A. J. C.) DONALD GRA¬ 
HAM & CO. v. BASANTRAM Jingan. 

22 S.LR. 429 = 107 I.C. 220 = A.IR. 1928 Sind 91. 

-Point of lenv arising—Arbitrators do not neces- 


* 

at the earliest opportunity. 

All that S. 4 of the English Act and S. 19 of the 
Indian Act comtemplate is that a party to a submission 
who is sued should apply to the Court for stay at the 
earliest opportunity, that is to say, immediately after 
appearance and before filing a written statement or 
taking any other steps in the proceedings, and that such 
party should have been ready and willing at the time 
when the proceedings were commenced and should con¬ 
tinue thereafter to be ready and willing to do all things 
necessary to the proper conduct of the arbitration. To 
hold that a party to the submission may refuse to 
appoint an arbitrator and thereby frustrate the arbitra¬ 
tion would be nothing short of permitting a party to take 
advantage of his own wrong. Manchester Ship Canal 
Co., Ltd. v. S. Pearson & Son, Ltd., (1900) 2 Q.B. 606, 
Foil.; In re Smith &° Service and Nelson do 9 Sons , 
(1890) 25 Q. B. D. 545, Dist. {Rupchand Bilaram , 
A. /. C .) Shivaldas v . Japan Cotton Trading 
CO 22 S.LR. 269 = 107 I.C. 434 = 

A.IR. 1928 Sind 94. 

-Agreement to refer to arbitration not pleaded at 


sarily lose jurisdiction—Court should decide whether 
question should be dealt with by Court or arbitrators. 

Where the contract between the parties provides for 
reference to arbitration, the arbitrators are not deprived 
of their jurisdiction merely because a question of law 
has arisen between the parties ; but it is for the Court 
to exercise a judicial discretion whether the nature of 
the dispute between the parties is of such a character as 
could be more satisfactorily disposed of by a Court than 
an arbitrator. The question whether there is a suffi¬ 
cient reason why the dispute should not be referred to 
arbitration in accordance with the submission is a 
matter largely in the discretion of the Court which no 
doubt must be judiciously exercised. 47 Cal. 1020, Ref. 

The Court has a discretion and where the point is 
one of law and more fitted to be decided by a Judge, the 
Court will refuse the application for stay. {Raymond, 

A. j. c.) Holland, Bombay Trading Co. v. 
p o Essardas dharamchand. 19 S.LR. 168= 

98 I.C. 151 = A.IR. 1926 Sind 286. 

S. 19- Plea—Time for. 

_ S. 19 cannot be reconciled with the Calcutta 

Small Causes Court , R. 43— Application under S. 19 
should be made promptly before costs are thrown away — 
Application in High Court is sufficient appearance — 
Memorandum in Small Causes Court is not necessary. 

S. 19 and R. 43 cannot be reconciled and a de¬ 
fendant cannot obey both. The object of the legislature 
in providing that the application under S. 19 shall be 
made after appearance and before taking any steps in 
the proceedings, is to ensure that such applications shall 
be made promptly before costs are thrown away in the 
suit ; memorandum in Small Causes Court is not neces¬ 
sary. Application in the High Court is a sufficient ap¬ 
pearance to satisfy the terms of S. 19, and when such an 
application is intended, no further costs need be thrown 
away by unnecessary proceedings in the Small Causes 
Court. 12 S.L.R. 34, Ref. {Lort Williams , J.) RADHA- 


carliest time cannot be relied upon later. 

The defendant having submitted to the jurisdiction of 
the trial Court and not having pleaded the agreement to 
submit to arbitration at the earliest possible moment as 
required by law, was precluded from relying upon this 
objection at a later stage. {Piggot and Walsh, JJ .) 
KHARIDAR KAPRA CO. v. RUKMANAND Ramdeo. 

20 A.L.J. 975 = 4 LR. A. Civ. 22 = 71 I.C. 144 = 

A.IR. 1923 All. 139. 

S. 19—Setting aside. 

i Suit stayed—Award passed—Decree passed on 


-- J - - « " • 

award—Stay order cannot be set aside—Stay order is 
sufficient to dispose of suit. 

After an award has been passed and also a decree in 
accordance therewith, a previous order of stay of suit 
under S. 19 cannot be set aside and the suit revived. 
Ordinarily a stay is*permanent unless the order direct¬ 
ing it provides otherwise by imposing some terminus. 

A stay order under S. 19 when arbitration has in 
fact taken place, is sufficient finally to dispose of the 
suit. No final decree dismissing the suit is necessary. 
12 A. L. J. 757, Dist. {Piggot and Walsh , //.) 
Strauss & Co. v. raghubar Dayal Prasad. 

43 All. 279=59 I.C. 784 = 19 A.L.J. 19 = 

A.IR. 1921 All. 276. 

S. 19—Stay. 

■Consigtiment arriving in damaged condition 


Clause in bill of lading to refer disputes to Court at 
Genoa—Suit for damages brought in Bombay stayed 
pending decision of Court at Genoa. 

A shipped goods by B's steamer for conveyance to 
Bombay under a bill of lading of which the material 
portion of Cl. 27 was “ Failing an amicable understand¬ 
ing, either the shipper or consignee, desiring to proceed 
against the company in Court of law, can do so ... . 
only before the judicial authority in Genoa ..... the 
shipper and the receiver or any other person interested 
in the cargo expressly renouncing the competence of any 
other judicial authority.'* The goods on arrival were 
found to be damaged. A brought a suit in the Bombay 
High Court for damages; but B took out a summons 
for stay of the suit under S. 19 by virtue of the above 
clause. The trial Judge refused to stay. 
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Held, that the clause is a valid submission under S. 2, 
to the judicial authority in Genoa and that the suit 
should, in the absence of any other circumstances, be 
stayed pending the decision of that Court. A. I. R. 1928 
Bom. 175, Foil. {Kemp, Ag. C. J. and Murphy , /.) 
Maritimma Italeana Steamship Co. v. burjor 
Framroze RUSTOMji. 32 Bom. L. R. 43 = 

A. I. R. 1930 Bom. 185. 

- Avoidance of contract arising from ter7ns of 

contract—Arbitration clause would be enforced—But 
if avoidatice is due to reasons “ dehors ” it cannot be 
enforced . 

Where an arbitration clause is inserted in the con¬ 
tract the general rule is that the dispute is referable to 
arbitration in a case where the avoidance of the contract 
arises out of the terms of the contract itself. Where, 
however, a party seeks to avoid the contract for reasons 
“dehors ”, it, the arbitration clause cannot be resorted 
to as it, together with the other terms of the contract 
is set aside. In other words, a party cannot rely on a 
term of the contract to repudiate it and still say the 
arbitration clause should not apply. If he relies on the 
contract he must rely on it for all purposes. (English 
cases relied onf) {Kemp, J .) A. E. G. INDIAN 

Electric Co. v. General Electric Trading Co. 

53 Bom. 573 = 31 Bom. L. R. 426= 1211. C. 437= 

A. I. R. 1929 Bom. 242. 

- Courts should refer parties to forum of their 

deliberate choice —Onus is on plaintiff to show why 
stay should be refused. 

The discretion given by S. 19 should be judicially 
exercised, and the onus of showing that the stay should 
not be granted lies on the party who opposes the stay as 
the Court will as a rule refer the parties to the forum 
which they have deliberately selected as the one to 
which they wish to refer their disputes. On a breach 
of an agreement of a commercial contract, which provid¬ 
ed for arbitration in case of disputes, a suit was filed. 
Stay of suit was prayed for under S. 19 and was oppos¬ 
ed on three grounds, viz., (1) that a difficult question 
of law concerning the construction of the agreement in 
question was likely to arise ; (2) that question as to a 
fraud in relation to S. 18, Limitation Act, was likely to 
arise and (3) that the arbitrators would be unable to 
enforce discovery and attendance of witnesses. 

Held, that the order for stay should be granted and 
in such a commercial case there ought to be very strong 
grounds for refusing the order. Wiles ford v. Waston, 
(1873) L. R. 8 Ch. 473 ; Bristol Corporation v. Johin 
Aird dr 5 Co., (1913) A.C. 241; Produce Brokers Co.,.Ltd. 
v. Olympia Oil and Cake Co., Ltd., (1916) 1 A. C. 314 
and Metropolitan Tunnel and Public Works v. London 
Electric Ry. Co., (1926) 1 Ch. 371, Ref. 

Per Kemp, J. —(1) The arbitrators could not only 
determine a point of law but could also determine a 
question of the construction of the agreement and a 
mere allegation that a difficult point of law arises is no 
ground for refusal to stay. (2) The alleged fraud 
cannot be properly coupled with an alleged difficult 
question of law so as to have a cumulative effect justi¬ 
fying the refusal to stay, and an allegation of fraud, is 
no proof of it. The party charged with fraud, who 
might prefer to clear its character in a Court of law, is 
content that its commercial integrity should be submit¬ 
ted to arbitration of businessmen. (3) The non-pro¬ 
duction of documents and non-attendance of witnesses is 
a mere possibility and there is no reason to apprehend 
that the difficulty is certain to occur and is no reason 
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for a refusal to stay because otherwise all arbitrations 
would be restricted to cases where there are no witnesses 
and no discovery is sought and such restriction is not 

warranted by the Arbitration Act. 

Per Fawcett, /.—(i) The question of construction of 
agreement dees not really arise and if it did, it can be 
considered by the arbitrators ; (ii) no question of law 
as to whether there was fraud arises. {Fawcett a7id 
Kemp, JJ.) RANEEGUNGE COAL ASSOCIATION, LTD. 

v. Tata Iron and Steel Co., Ltd. 

53 Bom. 271 = 31 Bom. L.R. 21 = 117 I. C. 417 = 

ATT? 1Q9Q "Rom 119. 


- English decisions subsequent to English Arbi - 

tration Act should not be applied —English Courts exer¬ 
cising greater control over arbitration It is no reason 
to refuse stay. 

Per Kemp, J .—It is erroneous to apply the English 
decisions subsequent to the English Arbitration Act and 
to deduce that applications for stay here should be more 
strictly dealt with. The greater control exercised by 
Courts in England over arbitrations under the English 
Arbitration Act should not be applied as a main reason 
for refusing a stay under S. 19. {Fawcett and K emp , 
//.) RANEEGUNGE COAL ASSOCIATION LlD. V. 

Tata Iron and Steel Co., Ltd. 

53 Bom. 271 = 31 Bom. L. R. 21 = 
117 I. C. 417 = A. I. R. 1929 Bom. 119. 


S. 19—Stay—Powers of Court. 

- Court can only stay proceedings and the arbi¬ 
tration takes place by reason of the submission as per 
parties ’ contract. 

The power of the Court under S. 19 is to stay the 
suit or proceedings, if the conditions referred to in the 
section aie fulfilled. If a stay is granted the arbitration 
then takes place by reason of the submission contained 
in the contract and in acccordance with the provisions 
of the Arbitration Act, and all that need be considered 
is whether there were (1) submission by the parties to 
the dispute, (2) a reference before arbitrators duly 
appointed by them under the submission, and (3) an 
award properly made by such arbitrators. {Sanderson, 
C. J. and Buckland, /.) MITSUI BUSSAN KAISHA, 

Ltd. v. Hogarth Shipping Co. Ltd. 

43 C. 1>. J. 297 = 94 I. C. 182 = 
A. I. R. 1926 Cal.722. 

S. 19—Stay—Jurisdiction. 

- Suit stayed and matter referred to arbitration — 

During ar bit rati cm mistake ifi plaintiff's name corrected 
by Court—Suit does not become 7iew suit—Arbitrators 
do not lose their jurisdiction 071 the original refereiice — 

C. P. Code, 0.1, R. 10 (1). 

Where the suit was stayed under S. 19 and matter 
was referred to arbitration, but during the arbitration 
proceedings the name of the plaintiff was found to be 
wrong and an application was made to the Court to 
correct the mistake in the plaintiffs’ name and the Court 
ordered the substitution of the correct name, 

Held, that 0.1, R. 10 (1) of the C. P. Code, applied 
and the Court had jurisdiction to amend the cause title 
by substituting the correct name for the wrong one. 
That the order w’as merely an order for the correction 
of a bena fide mistake by means of the amendment of 
the cause title and by substituting as plaintiffs the real 
owners cf the vessel in the suit which was to remain 
stayed until further order of the Ccurt. The suit did 
not become a new suit and the arbitrator’s jurisdiction 
was not lost. {Sanderson, C. J. and Buckland, J.) 

Mitsui Bussan Kaisha, Ltd. v. Hogarth Shipping 
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CO., LTD. 43 C. L. J. 297 = 94 I. C. 182 = 

A. I. R. 1926 Cal. 722. 

S. 19—Stay. 

- -Arbitration—Award is 7io bar to suit if suit 

is not stayed on application under para. 18, C. P. Code , 
2nd Schedule or S. 19. 

Where an application for stay of the suit under 
paragraph 18 of the 2nd Schedule of the C. P. Code, or 
S. 19 of the Arbitration Act is not filed in proper time 
or is dismissed, the award is no bar to the suit. 
(Rupchand Bilaram, A. J. C .) PARDANANI & CO. v. 
JOHN Batt. 951. C. 481 = A. I. R. 1926 Sind 86. 

-Prima facie leaning is terwards stay but in cases 

of grave fraud Court may refuse stay — Inhere prima 
facie case of fraud is made out by plaintiff, Court will 
not stay suit. 

Under S. 19 of the Indian Arbitration Act, the Court 
has a discretion in the matter of staying actions which it 
is bound to exercise judicially and in accordance with 
certain well-settled rules. The prima facie leaning 
of the Court is to stay the action and leave the plaintiff 
to the tribunal to which he has agreed but the Court 
may in its discretion after considering all the circums¬ 
tances of the case, refuse a stay on the ground that the 
matters in dispute between the parties involve the in¬ 
vestigation of grave charges of fraud and may hold that 
in such circumstances arbitration is not the most suit¬ 
able method of determining the questions raised bet- , 
ween the parties. Where fraud is charged the Court 
will in general refuse to send the case to arbitration if 
the party charged with fraud desires that the matter 
should be given publicity of a public trial and where it 
is the party who is making the charge that desires that 
the matter should be given publicity of public trial the 
Court is much less inclined to free him from the under¬ 
taking to go to arbitration into which he has seen fit to 
enter. Provided a prima facie case of fraud is made 
out the action will be allowed to proceed although it is 
the party alleging the fraud who desires the public 
enquiry. ( C.C . Chose, /.) SIR MANINDRA CHANDRA 
Nandy v. H. V. Low & CO., LTD. 39 C.L.J. 604 = 

83 I. C. 934 = A.I.R. 1924 Cal. 796. 

- Court should stay suit upon proof of agreement 

—Plaintiff must prime grounds for not staying suit. 

The parties having agreed that every dispute, what¬ 
ever be its nature, shall be referred to a domestic forum 
of their choice it is the prima facie duty of a Court to 
act upon such agreement and the onus is on the plaintiff 
to show why it should not be bound by the agreement to 
refer to the arbitration and that sufficient reasons exist 
why the matter should not be so referred. The discre¬ 
tion to stay or to refuse to stay must be guided by 
judicial principles. Refusal to stay the suit on the sole 
ground that there was a breach of warranty on the 
part of one of the defendants is irregular exercise of 
jurisdiction and is revisable. 12 S.L.R. 41 ; 56 I.C. 76, 
Foil. ( Raymond and Rupchand Bilaram, A. J. Cs.) 

Messrs. Forbes, Forbes, Campbell & Co., ltd. 
Versinel Dewanmal. 

75 I. C. 1041 = A. I. R. 1924 Sind 49. 

Suit not on contract—Application for stay does 

not lie . 

Plaintiff signed an indent on the defendants for 
certain things. The indent contained an arbitration 
clause referring all matters in dispute arising out of the 
contract to arbitrators. The defendants instead of 
accepting the indent as it was, sent a memo, for the 
signature of the plaintiff containing a slightly different 
term of the contract. The plaintiff signed this, but, 
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when disputes arose and the defendants referred the 
matter to the arbitrators, alleged that the change in the 
memo, was a misrepresentation by the defendants and 
that the contract was void and not referrable to the 
I arbitrators. 

Held per Kincaid, J.C. —Where the misrepresenta¬ 
tion or fraud alleged was something quite distinct from 
and previous to the contract, application for stay of suit 
does not lie but the dispute in the present case is a dis¬ 
pute which arises out of the contract itself. That a 
party misread the acceptance memo, and believed it to 
be something different from what it was would not 
vitiate the contract. 

Authority to decide disputes arising out of a contract 
necessarily confers authority to decide what were the 
| terms of that contract. It would be impossible for any 
Judge or arbitrator to determine whether any particular 
1 dispute arose out of a contract unless and until he knows 
what the contract is. (1916) A. C. 314 ; 24 Cal. W. N. 
567, Foil. 

Per Madgavkar, A. J. C. —An application by the 
defendant for the stay of the suit must, in law, be clearly 
distinguished from an application for a stay of the arbi¬ 
tration proceedings, in which a different set of considera¬ 
tions would arise involving equitable grounds and per¬ 
mitting perhaps a prima facie view of the dispute. If 
the cause of action is definite misrepresentation to 
avoid the contract set up by the opposite party, such a 
dispute is not a dispute arising out of a contract, within 
the submission clause in the contract and the Court has 
no power to stay. (1919) 24 C. W. N. 567, Diss.; 
A. I. R. 1922 All. 219 and 44 All. 472—481, Foil. 
{Kemp, A. J.C. on difference between Kincaid, J.C. and 
Madgavkar , A. J. C.) SODAWATERWALA v. MESSRS. 

Volk art Bros. 82 I. C. 81 = A. I. R. 1923 Sind 26. 

- Disputes referred to arbitration—Suit must be 

stayed absolutely . 

Where the parties have referred their disputes to 
, arbitration, the Court ought to stay the suit absolutely. 

( Walsh and Ryvcs, JJ.) SlTA RAM NATHMAL V. 

Sushil Chandra Das & Co. 43 All. 653= 

19 A.L.J. 496 = 63 I. C. 813 = A.I.R. 1921 All. 219. 

- Submission to three arbitrators—Court has juris¬ 
diction to stay suit. 

Where there is a submission providing for a reference 
to arbitrators, the Court has jurisdiction to stay the suit 
under S. 19. (1900) 2 Q. B. 606 and 43 Bom 809, Ref. 
The words in S. 19 “a submission to which this Act 
applies ” are intended to provide for the case where a 
suit is filed in an up-country Court in an area to which 
the Act has not been applied though part of the cause of 
action has arisen in a Presidency town. That Court, 
though not the Court defined in S. 4 (< 2 ), would have 
power to stay the suit if the submission was one to which 
the Act applies or in other words if the suit could with 
leave or otherwise have been filed in a Presidency town. 
31 Bom. 236, Dissented from. {Pratt , J.) In re 
Indian Arbitration act. 46 Bom. 1= 

57 I. C. 997=22 Bom. L. R. 842= 

A.I.R. 1921 Bom. 1B5. 

S. 19—Stay—Refusal—Effect. 

- Suit instituted despite reference to arbitration 

under arbitration clause in contract between parties — 
Award is of no effect unless suit is stayed. 

Where an action has been commenced upon a contract 
which contains a provision for reference to arbitration, 
even if a reference to arbitration has been made before 
the commencement of the suit, the award is of no effect 
unless the suit has been stayed pending the arbitration. 
Doleman Sons v. Ossett Corporation , (1912) 3 K. B. 
257 ; 46 C. 1041 and 41 M. 115, Foil. 
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If the Court has refused to stay an action or if the 
defendant has abstained from asking it to do so, the 
Court has seisin of the dispute and it is by its decision 
and by its decision alone, that the rights of the parties 
are settled. The private tribunal, if it has ever come 
into existence, is functus officio , unless the parties agree 
de novo that the dispute shall be tried by arbitration and 
that the action itself shall be referred. {Mookerjee and 
Fletcher , //.) RAM PRASAD v. MOHANL AL. 

38 C. L. J. 67 = 60 I. C. 895 = A.I.R. 1921 Cal. 770. 

—- It must he established that the matter has been 

agreed to he referred to arbitration. 

Before an order can be made under S. 19, it must 
be established that the suit has been instituted in res¬ 
pect of a matter agreed to be referred. ( Mookerjee , A. C. 
J. and Fletcher , /.) jNANENDfc a KRISHNA BOSE v. 

Sinclair Murray & Co. 34 c. L. J. 173 = 

661. C. 741-A. I. R. 1921 Cal. 255. 

S. 19—Stay—Jurisdiction. 

- Bengal Chamber of Commerce —Rules of Tribu¬ 
nal of Arbitration , R. 8 —Suit stayed under S. 19— 
NetV arbitrator can be appointed and can proceed with 
arbitration. 

If the suit is stayed, it would be competent to the 
Chamber to substitute and appoint new arbitrators, and 
the Court so reconstituted will then be able to proceed 
with the arbitration. {Mookerjee and Fletcher , //.) 

Jokhiram Kaya v. Ganashamdas Kedarnath. 

25 C. W. N. 62= 61 I. C. 380 = 
A. I. R. 1921 Cal. 244. 

S. 19—Stay. 

- —Agreement to refer to arbitration—-Burden of 

showing why it should not be given effect to is on party 
opposing stay petition. 

The burden of showing cause, why the agreement to 
submit should not be given effect to, is upon the party 
opposing the application for stay, and it is for him to 
induce the Court to exercise its discretion in his favour 
with a view to allow the action to proceed. (.Mookerjee 
and Fletcher , //.) JOKHIRAM KAYA v. GANAS- 

hamdas Kedarnath. 25 C. W. N. 62 = 

611. C. 380 = A. I. R. 1921 Cal. 244. 

S. 19—Step—Meaning. 

- Mere intimation of future application for stay 

js not a step in suit. 

A mere intimation to the Court at the very outset 
that an application for stay will be made does not 
amount to a submission to the Court’s jurisdiction ; on 
the contrary it is a step in bar of the proceedings in 
Court. {De Souza , A. J. C.) FIRM KHIMCHAND v. 
UDHAVDAS. 22 S. L. R. 286 = 106 I. C. 565 = 

A. I. R. 1928 Sind 97 (c). 
- Defendant not served and not having entered ap¬ 
pearance, applying for copy of plaint and for leave to 
inter appearance—Acts were held not to be “step in pro¬ 
ceedings 

The plaintiff and the defendant were parties to an 
agreement to refer to arbitration the matter in dispute 
in the suit instituted by the plaintiff in spite of the 
agreement. The defendant not having been served, did 
mot originally enter an appearance as directed in the 
summons, and the suit was placed in the undefended 
list. Then the defendant’s attorney wrote to the plain¬ 
tiff’s attorney : “An order has this day been made 
directing our client to make an application for leave to 
enter an appearance herein. We shall be obliged if 
you will send us a copy of the plaint and the affidavit of 
service at once on the usual terms.” Then the defend¬ 
ant applied for leave to enter appearance. 


ARBITRATION ACT (1899), S. 19. 

Held , that as regards the defendants having applied 
for a copy of the plaint, a step in the proceedings meant 
something in the nature of an application to the Court, 
and not mere talk between solicitors or the solicitors’ 
clerks nor the writing of letters, but the taking of some 
step such as taking out a summons or something of that 
kind which was in the technical sense a step in the pro¬ 
ceedings. Moreover, to apply for a copy of the plaint 
I was merely to seek information in order that the defend¬ 
ant might ascertain the nature of the plaintiff’s claim. 
In so doing the defendant did not and was not to be 
deemed to indicate acquiescence in the course adopted 
by the plaintiff for the purpose of settling the dispute 
which had arisen. As regards the defendant having 
applied to enter an appearance, any act in the nature of 
an application to the Court which indicated that a party 
was willing that the suit should proceed, would be a 
step in the proceedings within S. 19 of the Indian Arbi¬ 
tration Act. The intention of the party was to be 
gathered from the nature of the application which was 
made, and if having regard to the form of application, 
the Court was of opinion that a step had been taken it 
would so hold, notwithstanding that the party might in 
truth and in fact have no such intention, or that the 
application, was coupled with a protest that the party 
desired that the matters in dispute should be referred to 
arbitration. Applying this test the defendant’s applica 
tion for leave to enter an appearance was not a step in 
proceedings within S. 19 of the Arbitration Act. ( Page 

J.) Bhoyvanidas Ramgobind V. Pannachand 
Luchmipat. 52 Cal. 453 = 88 I.C. 929 = 

A.I.R. 1925 Cal. 801 

- Verbal prayer is taking step. 

A verbal prayer by defendant’s counsel for furthei 
time to file a written statement in reply to the Court’s 
question is taking a step in the proceedings. ( Sanderson 
C.J. and Richardson , /.) THE KARNANI INDUS¬ 
TRIAL Bank Ltd. v. Satya Niranjan Shaw. 

28 C.W.N. 771 = 81 I.C. 846 = A.I.R. 1924 Cal. 789. 

S. 19—Validity. 

- Failure in the endeavour to solve differences by 

arbitration does not affect the validity of the arbitration 
clause. 

The fact that the parties endeavoured to solve their 
differences by recourse to arbitration and failed, does not 
in the slightest degree affect the validity of the arbitra 
tion clause and it is no answer to say that the parties 
went through, what all of them actually believed at the 
time was an arbitration in due form, if, when examined 
by the Court, the arbitration was found to have been of 
no legal effect. ( Mears , C.J. and Young , /.) RlKHAB 

Kumar v. Trivedi & Co. 51 All. 874 = 

116 I.C. 444=1929 A.L.J. 877 = 
A.I.R. 1929 All. 455 (a) at 456. 

- Award passed during pendency of a suit relating 

to the same dispute—Award is not invalid but is only 
suspended during its pendency—Suit withdrawn or 
dismissed—Award is revived. 

A dispute between A and B was referred to arbitra * 
tion. In the meantime A brought a suit regarding th e 
same dispute asking for injunction restraining B from 
proceeding with the arbitration. In spite of the suit, 
the arbitration proceeded and during the pendency o 
the same an award was passed by the arbitrator. The 
suit has been withdrawn or dismissed and was not pen¬ 
ding. 

Held , that the arbitrator was not functus officio 
during the pendency of the suit and the operation of the 
award was only suspended and the suit having been 
withdrawn or dismissed the award was revived. (Rup_ 
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c f w ,ui Bi/a ram. A.J.C.) MALOTRA & CO. ?. SUKH- 
dayal Kapuk. 112 I.C. 318 = 23 S.L.R. 427 = 

A.I.R. 1928 Sind 169. 

- -Suit filed before arbitration began—Award 

come to during suit—Stay of suit not obtained—Award 
is not invalid but remains suspended till stay applica¬ 
tion is disposed of. 

Where before the arbitration proceedings had begun 
a suit had been filed in respect of the same matter and 
the award was come to during the pendency of the suit 
before any stay order was obtained. Held , that the 
mere fact of the suit being filed does not invalidate the 
arbitration proceedings, and it is for the Court to decide 
whether it should trv the suit or not. If however, an 
order under vS. 19 of the Act to stay the suit is refused 
or if the party applying under that Act has by pleading 
in the suit waived his right of going into arbitration, the 
arbitration proceedings are invalidated and the Court 
alone is seized of the dispute. Therefore until the 
Court has made up its mind under S. 19, the arbitrators 
are not functi officio. But until that application is dis¬ 
posed of by Court staying the proceedings, the award 
could not be filed. The award of the arbitrators how 
ever is not a nullity and is not bad, but is in suspense. 
In such cases the correct order is to reject the award and 
order it to be represented after the Court disposes of 
the application under S. 19 or otherwise ceases to be 
seized of the case without adjudication on the merits. 

Per Aston, A.J.C. —It cannot be laid down as a princi¬ 
ple that a party who has obtained an award after the 
institution of the suit and has applied for the stay of 
the suit, and for the filing of the award, has abandoned 
his rights under the arbitration, or that a Court which 
has refused to stay a suit has decided that it alone shall 
be seized of the dispute. (1912) 111 K.B. 257, Dist. ; 
Messrs. Khilloram v. Messrs. Louis Dreyfus, 13 S. L. 
R. 8, Foil. ( Kennedy , J. C. and Aston, A. J. C.) 

Messrs. Mitsue Bussan Kaisha Ltd. v. Messrs. 
Tata Ram Bhagvvan Das and Messrs Bhoorji 
Bhagwandas. 17 S.L.R. 228 = 87 I.C. 83 = 


; ARBITRATOR. . T'O!T a T •. 

instances where a court almost invariably refuses to- 
stay, such as a case where there are serious allegations, 
of fraud. There are cases where the point involved is 
a novel or difficult point of law which the Court is satis¬ 
fied is bound to come back by way of special case to it to* 
decide or where it comes to the conclusion that the.- 
sending of the case to the arbitrators will involve a 
waste of time and expense. ( Schwa be , C.J. and Krish- 
nan, J.) ANGLO PERSIAN OIL CO. v. PANCHA^ 
pakesa Iyer. 47 Mad. 164 = 18 M.L.W. 762 = 
76 I.C. 1011 = 33 M.L.T. 103=1923 M.W.N. 772= 

| A.I.R. 1924 Mad. 336 = 45 M.L.J. 663. 

- Suit filed in contravention of agreement for re- 

j fercnce—Defendant not applying for stay of suit under- 
1 S. 19 must be deemed to have waived his right to arbi- 
I tration. 

Two firms A and B entered into a contract in writing, 
and under the terms of the said contract agreed to refer 
all disputes arising out of the same to arbitration. A 
I dispute arose subsequently and A (firm) appointed their 
! arbitrator and asked B by letter to nominate another 
arbitrator on their behalf and B replied that they had 
! already filed a regular suit against A and therefore an 
arbitration was unnecessary, Upon this the arbitrator 
appointed by A gave his award, meanwhile the suit 
brought by B against A was proceeding. Subsequently 
A as defendant applied to file the said award under 
Section 11 of the Indian Arbitration Act. B the plaintiff' 
objected to its being filed. 

! Held, that the objection made by the plaintiff is well, 
founded, on the simple ground that the defendant, hav¬ 
ing deliberately refused to utilise the machinery provi¬ 
ded by S. 19, namely by applying for a stay of the suit 
brought against him, must be taken to have waived his 
right to arbitration. Ram Prasad Surajmalz/. MohanlaF 
Lachminarayan (47 Cal. 752) and Appavu Rowther v . 
Seeni Rowther (41 Mad. 115) criticised and distingui¬ 
shed. ( Piggott and Walsh, //.) CHIMMAN LaL POS- 
TIMAL V. PHOOL CHAND FATEH CHAND. 

44 All. 292 = 20 A. L. J. 128 = 65 I. C. 795= 


A I.R. 1924 Sind 146 (147). 

S. 19—Waiver of plea. 

-- Where there is agreement to refer party may 

choose the alternative in the action unless he is estopped 
but defendant may be mulcted in costs if he led plaintiff 
to file suit. 

If there is a submission for reference to arbitration 
and a party chooses to bring his suit, the other party 
can then decide whether or not he will remain before 
the Court, which he indicates by taking some step in the 
action, or whether he will avail himself of his contrac¬ 
tual rights to have the dispute referred to arbitration. 
If he had misled the plaintiff in some way into bringing 
the suit, it might be a good ground for punishing him in 
costs and if the misleading had been definite enough to 
amount to a particular statement tha‘ he would not 
apply to have the matter referred t' arbitration and ( 
would submit to the jurisdiction of t._-. Court, it might 
even amount to an estoppel, so as to prevent him from 
making an application thereafter. The Court, where 
there is a submission to arbitration, in order to refuse to 
stay the proceedings, must be satisfied that there is no 
sufficient reason why the matter should not be referred 
to arbitration in accordance with the submission, that 
is, really saying in other words, that the onus is on the 
party resisting the application for stay to show some 
sufficient reason why in the particular case the parties 
should be relieved from the obligation which they have 
contracted, namely, that their case should go before 
arbitrators selected by them and not before the ordinary 
tribunals of the land. There are certain well-defined 


A. I. R. 1922 All. 48. 
Sell. I, Para. 3—Limitation. 

- —Reference entered upon—Award within three- 

months thereafter is valid. 

The provisions “entering of the reference" and 
“having been called upon to act by notice in writing”’ 
are alternative in this sense, that where no reference is 
entered upon at all the time runs from the notice calling 
upon the arbitrators to act. But on the other hand, 
even although the arbitrators may be called upon to act 
by entering upon the reference, if they enter upon the 
reference, they have three months from that moment 
for making their award and for enlarging the time for 
making the award if the circumstances at the reference* 
satisfy them that they cannot complete the award within 
three months. ( Piggott and Walsh , JJ.) SARDAR 
Mal v. SHEO BaKSH. 44 All. 432 = 66I.C. 907= 

20 A. L. J. 272 = A.IJR. 1922 All. 106. 

ARBITRATOR. 

- If can give penuer to parties to apply to Court for 

directions in future. 

No arbitrator can give to anybody any right to apply 
to the Court for any direction. ( Rankin , C.J. and C.C~ 
Ghose , /.) JNANENDR.* MOHAN V. ANNAPURNA DEBI. 

31 C W. N. 517= lOi. , 0. 108 = 45 C. L J. 697 = 

A. I. R. 1927 Cal. 662. 

Payment on Court’s behalf. 

- Cannot receive payment on behalf of Court. 

An Arbitrator as such is not such an officer of the? 
Court as is authorized to receive on behalf of the Court 
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ARBITRATOR—Prejudice. 

deposits of money made by the parties. He is appointed j 
to arbitrate on matters in dispute, make his award and 
file it in Court, therefore, a payment to arbitrator does 
not amount to payment of money into Court. {Heaid 
and Lentaigne, JJ.) U PO SaN v. MA NGWE HNIT. 

3 Bur.L.J. 6 = 80 I. C. 238 = A.IJt, 1924 Rang. 263. 

Prejudice. j 

- Will not be lightly presumed to be biassed — Un¬ 
less known to be impervious to conviction , can be appoint¬ 
ed. ! 

Unless it is shown that the arbitrator to be appointed 
is one who has made up his mind so as not to be open 
to change it upon argument, or that he will most cer- : 
tainly tilt the scales against the opponent, there is no bar 
to his being appointed such arbitrator. ( Jackson v. Barry \ 
Ry. Co ., Rel. on.) ( Aston , A. J. C.) MULCHAND ; 

Sobhraj v. Radhakishin Parumal. 90I.C. 932 = 

A. I. R. 1926 Sind 27. ; 

Witness. 

- Arbitrator is a competent witness but not on mat- 

ters which are within his jurisdiction and on which his 
decision is final—Extraneous evidence prohibited by 
S. 92 cannot be admitted with respect to the award. 1 

An arbitrator can be examined as a witness where an 1 
award is challenged for misconduct or want of jurisdic¬ 
tion or for its being improperly procured. Such exa¬ 
mination cannot be extended to scrutinise the reasons of 
his decision on matters within his jurisdiction and on 
which his decision is final. Evidence to explain or to 
add or to contradict the award is not admissible. (Ray¬ 
mond and Rupdiand Bilaram. AJ.Cs.) MESSRS. DUT¬ 
TON Massey and Co. v. Messrs. Jamnadas Har- 
PARSaD. 19 S. L. R. 152=76 I. C. 84 = 

A. I. R. 1924 Sind 51. 

ARMS ACT (XI of 1878.) 

Construction. 

-A penal enactment like the Arms Act must be 

construed in favour of the individual person where any 
doubt exists. (Findlay, J.C.) SETH BaLKISHAN 

Emperor. 11 N. L. J. 84 = 29 Cr. L. J. 575 = 

109 I. C. 511 = 10 A. I. Cr.R. 348 = 

A. I. R- 1928 Nag. 219. 

Solitary Confinement. 

- Penal Code , S. 73— Solitary confinement cannot 

be awarded for convictions under Arms Act . 

Solitary confinement cannot be awarded for offences 
under Special or Local Acts. 17 P.R. 1889, (Cr.), 20 P. 
R. 1870 (Cr.), 4 F.R. 1875 (Cr.), 24 P.R. 1879 (Cr.), 
Ref. (Abdul Raoof , /.) EMPEROR v. NaZIR SlNGH. 

25 Cr.L.J. 120=76 I.C. 184 = A.I.R. 1924 Lah. 667. 

S. 4—Ammunition. 

- Empty cartridges are ammunition. 

Empty cartridges come within the definition of ammu¬ 
nition in S. 4 of the Arms Act, (32 All. 152, Foil.) 

(i Sulaiman and Ryves , JJ.) EMPEROR v. ALADIN. 

46 All. 107 = 811. C. 215 = 21 A L. J. 879 = 

5 L.R.A. Cr. 22 = 25 Cr.L.J. 727 = 

A.I.R. 1924 All. 215. 

Ss. 4,13 & 19 (e)—Arm—Meaning, 

— ■ Purpose regulates whether an implement should 
be deemed to be arms—C clasp-knife 5£ inches long is an 
arm. G j m ; 

The criterion w T hether an implement should be deemed 
to be arms is the purpose for which the implement is 
primarily intended. A clasp-knife which has a blade 
inches long with a pointed end and is fitted to a long 
handle and turns over into the handle falls within the 
meaning of the word “arms”. 1 L.B.R. 27l; 3 L.B.R. 1 

D. D.—VOL. I—22 


ARMS ACT (1878). S. 13. 

and A.I.R. 1924 Cal. 714, Rel. on. (Mya Bu, /.)> 
Emperor v. Nga Lu Gale* 5 Rang. 710 = 

106 I.C. 707 = 29 Cr.L.J. 115 = A.I.R. 1928 Rang. 49.. 

Ss. 4 & 19—Arm—Meaning. 

- Primary purpose and not use for which an im¬ 
plement is used is the test—Axe or knife does not become 
"arm" within S. 4 by merely using it for offending or 
defending on particular occasions. 

It is always the purpose for which an implement is 
primarily used which determines the question whether 
it does or does not fall within the definition of “arms”' 
in S. 4. Implements of ordinary domestic use such as 
an axe or knife cannot fall within the definition of arms 
by the mere fact that they have been used as weapons 
of offence or defence on particular occasions. ( Jailal , 

J.) Mehrdin v. Emperor. 28 Cr. L J. 199 = 

99 I.C. 935 = A.I.R 1927 Lah. 162- 

S. 4—Arm—Meaning. 

A hunting knife sharpened on one side only is “arms” 
within S. 4. (Greaves and Panton , JJ A BlSHAN SlNGH 
Emperor. 51 Cal. 573 = 81 I.C. 943 = 

25 Cr. L. J. 1119 = A. I. R. 1924 Cal. 714. 

- Parts of arms , are arms. 

Bolts and bars of rifles are arms within S. 4. (38 P. 
R. 1889 (Cr.) Ref.) In order to fall within S. 4, the- 
weapon need not be in a serviceable condition, (21 
Mad. 360, F. B., Rel.) (Moti Sagar , /.) KARM DIN 
v. The Crown. 25 Cr. L. J. 539 = 77 I. C. 1003 = 

A. I.R. 1923 Lah. 617.. 

- Arms —Dahs —Criterion is the intended purpose 

of the weapon. 

The crue criterion is not whether any given dah is an 
“u-pyat” but what was the intention of the maker as 
regards its purpose 5 L. B. R. 207, Ref. (Duckworth 
/.) Pome v. King Emperor. 23 Cr. L. J, 594 = 
68 I. C. 818=11 L. B. R. 340 = 1 Bur. L.J. 238 = 

A.I.R. 1923 Rangoon 23 (1). 

Ss. 5 & 19—Manufacturing Kirpans. 

- Manufacturing Kirpans without license is ait- 

offence. . 

The exemption only applies to kirpans actually in 
existence and possessed or carried by Sikhs and not to- 
the manufacture of kirpans by Sikhs. A Sikh is not 
prevented by any provision in the Arms Act from deal¬ 
ing with a kirpan which he possesses in any way he likes. 

A Sikh, however. Is not exempted by the entry in Sche¬ 
dule II from the operation of the prohibition as to 
manufacture contained in section 5 of the Act. (Scott- 
Smith and Harrison , JJ .) EMPEROR v. BASTA SlNGH. 

3 Lah. 437 = 77 I. C. 230 = 25 Cr. L. J. 342 = 

A.I.R. 1923 Lah. 267. 

S. 13—Going armed. 

- Taking blunt spear , capable of being sharpened , 

to parade ground for gymnastic purposes is “going 
armed ” 

A spear would not cease to be a spear by reason of its 
points and edges becoming blunt if they are capable of 
being sharpened at any time; and taking of such spear 
to the parade ground for gymnastic purposes amounts to 
going armed within the meaning of S. 13. (Mirza and 
Broomfield , //.) EMPEROR v. SATTOGOWDA. 

32 B.L.R. 571 = A.I.R. 1930 Bom. 174. 

- License need not be carried whenever the person 

has the gun with him. 

A person who holds a license for a gun or any other 
weapon is not obliged to carry it on his person whenever 
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he has the gun with him. 20 Cal. 444 Foil. ( Darnels , 

4 j.cA Emperor v. Muhammad Ibrahim. 

24 O. C. 265 — 64 I. C. 275 = 22 Cr. L. J. 755 = 

A. I. R. 1921 Oudh. 149. 

Ss. 14 & 19 (f)—Empty Cartridges. 

- Two empty brass 405 used cartridge eases found 

in accused's house in a locked box—Accused was held not 
liable. 

While the police were searching accused’s house for 
stolen property (which was not present) they discovered 
in a locked box two empty brass 405 used cartridge cases 
which were incapable of being re-loaded in India. 

Held , that accused was not guilty. ( Stuart . /.) AMIR 
v. Emperor. 47 All. 629 = 87 I. C. 927 = 

23 A. L. J. 455= 6 L.R. A. Cr. 127 = 
26 Cr.L.J. 1039 = A.I.R. 1925 All. 498. j 

S. 14—Possessing arm. 

- License for a full-sized gun—Possessing half 

barrel gun is an offence. 

Where a license granted relates to a full-sized gun, the 
person holding such a license cannot keep a half-barrel 
gun under it. (Dal ip Singh , J.) MURLI SINGH v. 
Emperor. 10 A. I. Cr. R. 206 = 29 Cr. L. J. 472 = 
109 1.0. 120= 10 L.L.J. 302 = A.I.R. 1928 Lah. 759. 

Ss. 15 & 17—Possessing arms. 

- U. P. Arms Rules and Orders (1924), R. 35— 

Repairer of arms in possession of guns for repairs can¬ 
not be convicted of offence of being in possession of arms 
without license—Length of time of possession depends 
upon circumstances. 

From the provisions of the U. P. Arms Rules and 
Orders (1924) it is perfectly clear that a person who 
repairs arms and is in possession of guns made over to 
him for repairs cannot be convicted of an offence of be¬ 
ing in possession of arms without license. Once it is 
found that a person was in possession of arms for bona 
fide puroose of repairing them the length of lime during 
which his possession thereof is justified depends upon 
the circumstances of each case. ( Niamatullah , /.) 
Murli v. Emperor. 30 Cr. L. J. 984 = 

119 I.c. 13 = 10 L. R. A. Cr. 145 = 1930 A.L.J. 201 = 

12 A. I. Cr. R. 464 = 1929 Cr. C. 304 = 

A. I. R. 1929 All. 720. 

S. 19 (f) Arm—Meaning. 

- Instrument consisting of a lathi and an axe-like 

blade and not one used for domestic purposes is “ Arm." 

An instrument consisting of two separate pieces, 
namely, a lathi 6* 3” long, at one end of which a hallow 
screw and an axe-like blade 5” by 4£” having a screw 
to allow of its being fixed into the long lathi was held to 
be an arm within the meaning of S. 19 ( f ), Arms Act, 
as no instrument like that is ever used for domestic or 
agricultural purposes. 33 P. L. R. 1914 ; 16 P. R. 
(Cr.) 1900 ; and 32 P. R. Cr. 1918, Foil. {Addison and 
Johnstone , J J.) EMPEROR v. PURAN SlNGH. 

9 Lah. 137 = 29 P. L.R. 306 = 10 L. L. J. 538 = 

29 Cr. L. J. 961 = 112 I. C. 49 = 
A. I. R. 1928 Lah. 295. 

Ss. 19 & 20—Concealing. 

- In order to apply S. 20 indication of intention to 

conceal arms from public servant must be shown. 

Each case of concealment of arms must be decided on 
fits own facts as to whether it fails under S. 19 or S. 20, 
Arms Act, but for S. 20 to apply there must be some 
special indication of an intention to conceal the posses¬ 
sion of the arms from a public servant, railway official 
or public carrier. 8 P. R. 1915 Cr.; A. I. R. 1923 Lah. 
79 ; A. I. R. 1923 Lah. 434 ; and A. I. R. 1926 Lah. 


ARMS ACT (1878), S. 19. . - v , A 

262, Foil.; 9 P. R. 1912 Cr. and A. I. R. 1925 Lah. 395, 
Diss. from. {Teh Chand , /.) KaRIM BAKHSH v 

Emperor. 9 Lah, 550 = 29 Cr. L. J. 677 = 

109 I. C. 593= 10 A. I. Cr. R. 293 = 

A. I. R. 1928 Lah. 193. 

S. 19 (f)—Empty Cartridges. 

- Possession of empty cartridges which cannot be 

re-loaded in India is not an offence. 

To support a conviction for possession of empty cart¬ 
ridges it should be proved that the cartridges can be re¬ 
loaded in India and used as ammunition by the persons 
with whom they are found. If this is not found the 
cartridges are not ammunition and so no prosecution 
can be made on their basis. 32 All. 152, Dist. ; A. I. R 
1925 All. 498, Foil, (i Walsh , /.) KALLU v. Em- 
PEROR. 24 A. L. J. 208 = 7 L. R. A. Cr. 16 = 

27 Cr. L. J. 136 = 91 1. C. 808 = 

A. I. R. 1926 All. 256. 

S. 19 (a & d)—Going armed. 

- Sikh carrying kirpans is not guilty. 

Sikh found in possession of kirpans of the length 
varying from nine to ten inches is not guilty of the 
offence under S. 19 ( a ) and 0/)as such kirpans are not 
swords. A. I. R. 1924, Lah. 600 Dist. {Patkar and 
Wild , JJ.) DALJITSING Fattesing v. Emperor. 

32 B. L. R. 106 = A. I. R. 1930 Bom. 153. 

S. 19(e)—Going armed. 

- Going armed means carrying weapon intending 

to use it if necessary—Going need not be habitual. 

S. 19, Cl. (e) does not include the word “ habitually** 
and the words “ goes armed ” connote carrying a wea¬ 
pon with the intention of using it when the necessity 
arises. Even an isolated act of carrying a weapon in 
contravention of the license would amount to an offence 
under S. 19, Cl. (e). The words “ goes armed,” would 
imply a motion as well as the possession of the arms in 
contravention of the license, and mean nothing more 
than carrying a weapon with the intention of using 
it as a weapon when the necessity or opportunity 
arises for its use. The words do not necessarily 
connote a habitual course of conduct. Where, there¬ 
fore, an accused gets himself'possessed of a sword with 
j the intention of using it as a weapon for the purpose 
1 of attacking his opponents and uses it, while using that 
, weapon he must have moved about and he would there¬ 
fore be considered to have gone armed within the mean¬ 
ing of Cl. (c), S. 19. A. I. R. 1923 Bom. 35 ; 24 All. 
454 and 37 Bom. 181, Rel. on. (A/irsa and Patkar , 

I jj.) Manjubhai Gordhand vs v . Emperor. 

53 Bom. 604 = 31 Bom. L. R. 536 = 119 I.C. 641 = 

1929 Cr. C. 38 = 30 Cr. L. J. 1059 = 

A. I. R. 1929 Bom. 283. 

Ss. 19 (f) & 20—Going armed. 

- Intention specified in S. 20 cannot be inferred by 

merely carrying a small arm in pocket . 

If a person carries on his person a small weapon such 
as a pistol, a dagger, or a blade of a chhai'i , he natural¬ 
ly ptits it in his pocket or dab, and if with that weapon 
in his pocket or dab he is in his house or in his village 
or in a bazaar or in a Court compound, it cannot be in¬ 
ferred that he was so carrying the weapon with the inten- 
j tion specified in S. 20. (Zafar Ali J.) GHULAM MaHO- 

med v. Emperor. 28 Cr. L. J. 671 = 1031. C. 207= 

A. I. R. 1927 Lah. 561. 

S. 19 (e)—Going armed. 

- Intention and possibility of using are essential. 

The offence of going armed with fire-arm is considera¬ 
bly more narrow than the offence of being in possession 
merely of fire-arms. The expression ‘going armed* 
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clearly indicates two things, namely, firstly an intention 
to use it as a fire-arm and secondly the possibility of 
using it. ( Srinivasa Ayyangar , /.) SONAIMUTHU 

Ambalam v. Emperor. 

26 Cr. L. J. 1028 = 87 I. C. 916 = 
21 M. L. W. 644 = 1925 M. W. N. 217 = 
A. I. R. 1925 Mad. 585 = 48 M. L. J. 502. 

..“ Armed " includes carrying an arm not capable 

of immediate use. 

A person who carries about a gun without any am¬ 
munition can be said to go “armed”. To define “armed” 
as meaning “ one who is equipped with an arm capable 
•of immediate use as an arm ” seems contrary to the 
vernacular meaning of the word “ armed ” and is also 
not safe. {Kincaid, J. C. and Kennedy, A. /. C.) 

Emperor v. Mahomed Punjal. 18 S.L.R. 272= 

77 I. C. 736 = 25 Cr. L. J. 448 = 
A. I. R. 1925 Sind 177. 

S. 19(f)—Joint possession. 

Where a Chhavi was found in a house admittedly in 
the joint possession of both the accused, Held , it could 
not be said with any degree of certainty that one of 
•them was in exclusive possession thereof. The accused 
must be given the benefit of this doubt. {Abdul Raoof, 
y.) Ali v. The Crown. 25 Cr. L. J. 399 = 

77 I.C. 447 = A. I. R. 1923 Lah. 513. 

-—Possession of arms—Evidence doubtful — Convic¬ 
tion is illegal. 

Where it was found that the two accused were found 
■lying on a bed in the house of another and in the bed¬ 
ding a chhavi was found wrapped in a cloth, held , that 
it was impossible to say which of the two was ac¬ 
tually in possession even if it was proved that the owner 
•of the house was not the owner and therefore that the 
conviction of the accused was illegal. {Harrison, J.) 

Narinjan Singh v. Emperor. 

4 U. P. L. R. (h) 32 = 65 I. C. 447 (1) = 
23 Cr. L. J. 95 (L.)=13P. W. R. 1922 Cr. 


S. 19 (f)—Liability of relation. 

- House occupied by person, his wife and father 

•aged 80—Chhavi blade in wife's possession—Mere fact 
af father being 80 years old is not sufficient to establish 
Person's possession of chhavi. 

In the case of a house occupied by a joint family 
there is an initial presumption that an article found 
therein is in the possession of the head of the family. 
A. I. R. 1928 Lah. 272, Rel. on. Thus where a house 
was occupied by a person, his father who was 80 years 
old, and the person’s wife and a chluivi blade was found 
in wife’s possession the mere fact that the father is 
80 years old is not sufficient to establish that the person 
was in possession of the chhavi. {Bhide /) KARAM 
Singh v. Emperor. 1929 Cr. C. 544 = 

116 I. c. 718 = 30 Cr. L. J. 668 = 
13 A. I. Cr. R. 111 = A. I. R. 1929 Lah. 872. 

— ~ Accused's brother holding licence—Accused firing 
blank shots to warn would-be mischief makers—Accused 
is ?iot guilty. 

When communal riots were taking place in different 
-quarters of the town, the accused, brother of a licence 
holder, took out his brother’s gun and fired shots in the 
air so that people mischievously inclined might know 
that it was not safe for them to do any mischief to the 
people living in the house. 

Held, that the possession of the gun was on behalf of 
the brother and the accused was not guilty under S.19 (/) 
A.I.R. 1925 AH. 175 Dist. {Mukerji, J.) BaBU Ram v. 

Emperor. 

47 All. 606 = 87 1. C. 523 = 23 A. L. J. 356 =» 


26 Cr. L.J 987 = 6 L. R. A. Cr. 121 = 

A.I.R. 1925 All. 396. 

-- Son of a licensee {the latter not being entitled to 

hand over gun to retainer ) was convicted for possessing 
father's gun for shooting birds. 

The accused’s father held a license for a gun. The 
license which had been issued to him did not mention 
that he was entitled to hand over his gun to a retainer. 
The accused took out the gun of his father for the pur¬ 
pose of shooting birds. While thus possessing the gun 
near a pond, he was found out by an officer of the police 
and the Tahsildar. 

Held, that though the spirit of the law was not contra¬ 
vened yet, the letter was certainly contravened but that a 
fine of Rs. 25 would answer the purpose. ( Mukerji, /.) 
Muhammad Hasan v. Emperor. 47 All. 267 = 

22 A. L. J. 1095= 6 L. R. A. Cr. 23 = 
26 Cr. L. J. 479 = 851. C. 159 = 

A. I. R. 1925 All. 175. 

S. 19 (f)—Offence under. 

- Penal Code, S. 120-B— Agreement of parties 

makes offence complete—Conspiracy to possess fire arms — 
Conspiracy in respect of particular firearms need not be 
proved. 

An offence under S. 120-B consists in the conspiracy 
without any reference to the subject-matter of the conspi¬ 
racy. It is true that the law does not take notice of the 
intention or the state of mind of the offender and there 
must be some overt act to give expression to that inten¬ 
tion, but that overt act in a case of conspiracy under S. 
120-B consists in the agreement of the parties. Mulcahy 
v. The Queen, (L. R. 3 H. L. 306, 1868) Rel. on. The 
definition of conspiracy in S. 120-B excludes the agree¬ 
ment to commit an offence, from the category of such 
conspiracies, in which it is necessary that the agreement 
should be followed by some act. It is not therefore neces¬ 
sary in a case of conspiracy to possess fire-arms, for ihe 
prosecution to specify in the charge or to prove that the 
accused conspired to possess any particular fire-arms. 42 
Cal. 957, Rel. on. {Suhrawardy and Panton, //.) NlR- 
mal Chandra De v. Emperor. 31 C. W. N. 239 = 

1001. C. 113 = 28 Cr. L. J. 241 = 

A.I.R 1927 Cal. 265. 

- Forbidden weapon discovered by reason of in,for¬ 
mation from accused—His conviction is valid—Evidence 
Act, S. 27. 

Where an article, the possession of which is forbidden 
by the Indian Arms Act, has been discovered by reason 
of information given by an accused person, his convic¬ 
tion based upon that evidence is valid. 72 P. L. R. 1916, 
Foil. {Fforde. /.) NAURANG SlNGH v. EMPEROR. 

9 L. L. J. 211 = 28 P. L. R. 626 = 100 I. C. 122 = 

28 Cr. L. J. 250 = A. I. R. 1927 Lah. 900. 

S. 19 (f)—Possessing arm. 

- —Possession of jambia is not offence in Bombay 

Presidency under S. 19. 

Possession of a jambia or a kind of dagger is not an 
offence under S. 19 unless the prohibition contained in 
S. 15 has been retained by some notification of the Local 
Government. The only prohibition retained by the 
Bombay Government by its notification published at p. 
2093 of the Bombay Government Gazette is that contai¬ 
ned in S. 13, and therefore possession of a jambia does 
not constitute an offence in Bombay Presidency under 
S. 19 (/). {Mirza and Broomfield, //.) EMPEROR v. 
Babaji MANAJK. 32 B. L. R. 350= 

A. I. R. 1930 Bom. 169. 

— Before entering house to be searched police seeing 
some men throwing something from their persons— 
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Police discovering cartridges under Chcwki on which 
accused sat conversing with others—Charge against 
them resting on suspicion—Their possession or knowledge 
not proved — They cannot be convicted under S. 19 (/). 

Before the police entered the house which was to be 
searched, certain persons inside were seen throwing 
down something from their person, and on a search 
being made certain cartridges were discovered under the 
Chowki on which the accused were sitting conversing 
with others. The cartridges were not proved to be in 
their possession, nor was it proved that they knew that 
they were there. 

Held , that the charge against them rested on suspi¬ 
cion and their guilt not being proved they cannot be 
convicted under S. 19 (/). ((7. C. Ghosc and Jack , J/•) 
Bazlar Rahman v. Emperor. 33 C. W. N. 202 = 

30 Cr. L. J. 1038 = 119 I. C. 297 = 

A. I. R. 1929 Cal. 302. 

S. 19 (d)—Possessing arms. 

- Ordering gun from dealer in Bombay ostensibly 

for another but really for himself does not amount to 
offence under S. 19 (d). 

Where a person orders a gun from a dealer in Bom¬ 
bay ostensibly for an intending purchaser but in fact 
upon his own account, the act does not amount to offence 
of transporting without license under S. 19 ( d ). Under 
R. 24, Arms Rules, it is for the consignor and not for 
the consignee to apply for and obtain license and when 
the transporting is done by dealer in Bombay, it is fully 
covered by the license. Conviction under S. 19 (d) 
cannot in such a case be sustained. It is sufficient that 
the person ordering the gun should under R. 22 hold a 
license to possess the gun and if he is found without 
one he is liable to prosecution, on receipt of the weapon 
for possessing it without license. ( Curgcnven , J.) VlRA- 

swami Naidu v. Emperor. 52 Mad. 999 = 

30 M. L. W. 945 = 1929 M. W. N. 807 = 

2 M. Cr. C. 296 = 1929 Cr. C. 607= 1211. C. 617 = 
31 Cr. L. J. 273 = A. I. R. 1929 Mad. 864 = 

57 M. L. J. 520. 

S. 19 (f)—Possessing arm. 

■ Cartridges found during an investigation in a 

theft case in house of accused—Accused not knenuing who 
kept them — Offence under S. 19 (f) is not made out. 

During the investigation of a certain theft case the 
house of the accused was searched by the police and two 
cartridges of a rifle were discovered from an earthen 
pitcher placed in his house. The accused admitted the 
recovery of the cartridges but stated that it was not 
within his knowledge, and that his brother, who was an 
ex-military employee may have placed them in the house 
which was jointly occupied by the accused and his 
brother. 

Held , that the accused was not guilty under S. 19 (f). 
(Harrison, /.) MaNIGIS v. EMPEROR. 

7 A. I. Cr. R. 571 = 1001. C. 819 = 
28 Cr L. J. 339 = A. I. R. 1927 Lah. 726. 

S. 19—Possessing arms. 

— Pistol found in room frequented by many persons 
other than accused—Accused is not in possession. 

Where the evidence does not exclude a reasonable 
possibility of a pistol having been placed there by some 
other of the persons who frequented the rooms, or even 
by the person in whose possession it w’as at the time of 
the arrest. 

Held , that it cannot be said that it has been proved 
beyond reasonable doubt that the pistol was in the 
possession of the accused. (Daniels, J.) KRISHNA 
Gopal v. Emperor. 92 I. 0. 689 = 

27 Or. L. J. 301 (All). 
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S. 19 (f)—Possessing aim. 

- Sikhs are exempt from prosecution for possessing' 

a sword. :,'tl, •. 

Sikhs are exempt in virtue of Schedule II, 3 (6) from 
prosecution under S. 19 ( f) for possessing a sword or 
Kirpan. (Scott-Smith and Harrison , J J.) HaRI v„ 
The Crown. 26 Cr. L J. 661 = 86 I. C. 37=/ 

5 Lab. 308 = 6 L. L. J. 265=A.I.R. 1924 Lab. 600.. 

S. 19—Possessing arms. 

- Recovery of arms not in presence of witnesses — 

Recovery list though signed by them is not of much 
weight. 

Where the head constable made a false report that a 
dacoity had been committed and that he had arrested 
some dacoits and after a delay of three days, as he said 
recovered the arms from the petitioner not in the pre¬ 
sence of witnesses, who signed the list but who distinctly- 
recorded that the arms were produced before them by 
the constable. 

Held , the petitioner was not guilty. (Moti Sagar , J.y 
Alif din v. The Crown. A. I. R. 1923 Lah. 466- 

-Kirpan— Punjab Government Notification of 11 th 

May , 1917— Person claiming exemption must prove that 
he comes within it. 

Where on the gound that the sword which he carried 
was a kirpan , the accused claimed exemption from pro¬ 
secution under S. 19, Arms Act on the notification of 
11th May, 1917 which permits Sikhs to carry kirpan- 
with impunity. 

Held , the petitioner, who claims the benefit of an 
exception to the broad rule of law, must establish that 
he comes within that exception. Though kirpan means- 
sword, every sword cannot be a kirpan within the mean¬ 
ing of the word. (Le Rossignol , /.) BaCCHITTAR 

Singh v. Emperor. 23 Cr. L. J. 78 = 

65 I. C. 430 = 8 P. W. R. 1922 Cr. = 

A. L R. 1922 Lab. 141. 

S. 19—Public assemblage. 

- Condition of license being not to carry arms in 

religious procession or public assemblage—Marriage 
procession is neither religious procession nor public 
assemblage within condition of the license — Words. 

A licensee was granted a license for gun on certain 
conditions one of which was “ licensee shall not go armed 
otherwise than in good faith for the purpose of sport* 
protection, display and save w’here he is specially autho¬ 
rized in this behalf by the District Magistrate, he shalt 
not take any such arms to a fair, religious procession or 
other public assemblage.” The licensee was convicted 
under S. 19, Arms Act, in respect of his having gone¬ 
armed with his gun in a marriage procession. 

Held , that a marriage procession neither comes neces¬ 
sarily under the category of a religious procession nor of 
a public assemblage within the condition and therefore 
no special permission of the District Magistrate was re¬ 
quired for the carrying of arms in such a marriage pro¬ 
cession. ( Findlay , J. C.) SETH BALKISHAN v. EM- 

PEROR. 11 N. L. J. 84 = 29 Cr. L. J 576 = 

109 I. C. 511 = 10 A. I. Cr. R. 348= 

A. I. R. 1928 Nag. 21fr. 

Ss. 19 & 13—Public assemblage. 

- Marriage Procession is such . 

The accused, who was not a licensee, borrowed a gun 
from his cousin who held a license, and fired some shots 
while proceeding in a marriage procession through 
streets. The license forbade the taking of a gun to a 
public assemblage. Held, that the accused in handling 
and firing the gun had committed the offence under S'. 19, 
since the marriage procession became a public assemblage 
as soon as it emerged into a public road ( MacleodC* 
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J. and Shah , /.) KALYAN CHAND GOPAL CHAND v. 

Emperor. 24 Bom. L. R. 487=67 I. c. 722 = 

23 Cr. L. J. 450 = A. I. R. 1923 Bom. 35. 

S. 19 (f)—Sanction. 

•I n Aligarh District, for prosecution under S. 19 
«(/), District Magistrate's sanction is not necessary. 

According to S. 29, sanction of the District Magistrate 
•was necessary to prosecute a person under S. 19 (/J for 
possessing arms without a license in the District of Ali¬ 
garh, only for three months after 15th March, 1878 and 
not subsequently. A. I. R. 1926 All. 143 end A. I. R. 
1929 All, 68, Rel. on. {Dalai and Kendall, //.) 
JEMPEROR v. ANGADI. 1929 A. L. J. 215 = 

117 I. C. 822=10 L. R. A. Cr. 38 = 
11 A. I. Cr. R. 255 = 30 Cr. L. J- 856 = 

A. I. R. 1929 All. 69. 

Ss. 19 (f) & 29—Sanction. 

-"Where unlicensed possessiem is clear, previous 
sanction is unnecessary . 

Where the accused is clearly in possession of arms 
and ammunition without a license, no sanction is neces¬ 
sary for starting prosecution under S. 19 {f). A. I. R. 
1926 All. 143, Foil. {Banerji and Bennet, //.) EM- 
iPEROR v. ABDUL GHAFUR. 1929 A. L. J. 28 = 

116 I. C. 29 = 10 L. R. A. Cr. 17= 
11 A. I. Cr. R. 149 = 30 Cr. L. J. 566 = 

A. I. R. 1929 All. 68. 

S. 19 (f)— Sanction, 

- Prosecution under S. 19 (/)—Sanction of Dis¬ 
trict Magistrate is not necessary in some part of 
-United Provinces , 

In the Bijnor District and other parts of the United 
Provinces to the north of the rivers, Jumna and Ganges, 
the sanction of the District Magistrate for a prosecution 
■under S. 19 of the Arms Act is not necessary. {Daniels, 
j.) Amir Ahmad v. Emperor. 24 A. L. J. 30 = 

6 L R. A. Cr. 196 = 27 Cr. L. J 15 = 
911. C. 47 = A. I. R. 1926 All. 143, 

Ss. 19 (f) & 20—Sanction. 

- Conviction under S. 19 (j) is dad if no express 

sanction obtained—No sanction is necessary for prosecu¬ 
tion wider S . 20. 

The appellant was in secret possession of local-made 
; guns and the cartridges. Sanction was obtained for 
prosecution under S. 20. He was convicted both under 
S. 20 and S. 19 (/). 

Held , that conviction under S. 20 was legal but the 
conviction under S. 19 {f) was bad for want of sanction. 
'{May Oung, /.) NGA Tha HLA v. EMPEROR. 

2 Bur. L. J, 203 = 25 Cr. L. J. 203 = 
76 I. C. 571 = A. I. R. 1924 Rang. 85. 

S. 19 (c)—Servant’s liability, 

- Even servant carrying master's gun in British 

India for having it repaired—No acknowledged license 
—Servant will 7iot be protected . 

Even a servant who is found in British India carrying 
•a gun for the purpose of having it repaired, which has 
no license acknowledged by the British Government, 
will not be protected from the provisions of S. 19 read 
with S. 6. 24 All. 454, Dist. {Raza and Pull an, J J.) 
Emperor v. Ori. 6 O. W. N. 131 = 

115 I. C. 839 = 30 Cr. L. J. 543 = 
12 A. I. Cr. R. 357=A. I. R. 1929 Oudh 157. 

S. 19 (e)—Servant’s liability. 

—Use of a gun by the servant of a licensee for his 
•own purposes is an offence though the servant can carry 
iegally fhe gun for the purposes of his master or in the 
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presence of his master. {Krishnan and Waller, //.) 

Vairavan Servai, In re. 47 Mad. 438 = 

811. C. 623 = 19 M. L. W. 507 = 
1924 M. W. N. 375 = 34 M. L. T. 97= 
25 Cr. L. J. 975 = A. I. R. 1924 Mad. 668 = 

46 M. L. J. 401. 

S. 20—“Arms” meaning. 

-‘ Arms'■—Instrument of attack and defence, not 

being ordinary implement for domestic use is ‘ Arms' 
Whether or not any particular instrument is included 
in the expression “ arms ” used in the Arms Act, must 
necessarily depend on the circumstances of each case. 
Whatever can be used as an instrument of attack or 
defence and is not an ordinary implement for domestic 
purposes, falls within the purview of the Act. {Wilber- 
force and Martineau , JJ .) MANGAL SlNGH v. 

Emperor. 2 Lah. 291 = 641. C. 847 = 

12 P.L.R. 1922 = 23 Cr. L.J. 63 = 101 P.L.R. 1921 = 

A. I. R. 1922 Lah. 138. 

S. 20—Concealing. 

- Spear held next to skin—Intention to conceal 

from public servant cannot be inferred . 

The fact that the accused secreted the spear head next 
to his skin does not indicate any intention that the pos¬ 
session by the accused of the spear head might not be 
known to any public servant. {Aliiton, /.) HaRNAM 
Singh v. Emperor. 31 Cr. L.J. 79= 

120 I.C. 273 = 1929 Cr. C. 142 = 13 A. I. Cr.R. 225= 

A. I. R. 1929 Lah. 576. 

- Person run fling away when challenged — Com¬ 
panion also running away with him—Intention under 
S. 20 cannot be inferred. 

The fact that the accused ran away when challenged 
by the constable indicates an intention of the character 
mentioned in S. 20. But where accused had a com¬ 
panion who also ran away but upon whose person 
nothing incriminating could be found, as no such inten¬ 
tion can be credited to the companion on the ground he 
also ran away, it cannot be attributed to the accused as 
well. {Milton, /.) HARNAM SlNGH v. EMPEROR. 
1929 Cr. C. 142=120 I. C. 273 = 31 Cr. L. J. 79 = 
13 A. I. Cr. R. 225 = A. I. R. 1929 Lah. 576. 

- Possession of arms—Person concealing weapon 

while on railway platform — S. 20 of the Act is appli¬ 
cable. 

In every case it is a question of fact whether the per¬ 
son found in possession of a concealed weapon is carry¬ 
ing the weapon in such a way as to indicate an intention 
to hide the article from the classes of persons referred to 
in S. 20. But the fact that a person is concealing a wea¬ 
pon while he is on a railway platform must indicate an 
intention to conceal that weapon from inter alia railway 
officials who are about that platform. A. I. R. 1926 
Lah. 262, Foil. {Fforde. J.) ABDUL WAHID v . 
Emperor. 9 Lah. 302=9 L. L.J. 533= 

107 I. C. 495 = 29 Cr. L. J. 256 = 29 P. L. R. 329 = 
9 A. I. Cr. R. 454=A. I. R. 1928 Lah. 110. 

Special indicaticni of intention to conceal must 

exist. 

Each case of concealment of arms must be decided on 
its own facts as to whether it falls under S. 19 or 20 of 
the Arms Act. 1 S. L. R. 18 Cr. (F. B.) and 8 P. R. 
Cr. 1915, Foil. 

For a conviction to fall under S. 20 there must be 
some special indication of an intention that the posses¬ 
sion of the arms was being concealed from a public 
servant or from a railway official. ( Addison , /.) CHET 

Singh v. Emperor. 7 Lah. 65=27 Cr. L. J. 625= 

27 P. L. R 523 = 941. C. 401 = 
A. I. R. 1926 Lah. 262. 
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Ss. 20 & 19—Concealing. 


- -Keeping ammunition and parts of arms hidden 

under clothes falls undo S. 20 and not under S. 19. 

Keeping ammunition and parts of arms in a bag hidden 
under a chaddar or hidden under the clothes falls clearly 
under S. 20 and not merely under S. 19 of the Act. 
44 P. W. R. 1912 Cr.; 1 P.W.R. 1914 Cr. Diss., {Marti- 
neau. J.) MT. PaBO v . EMPEROR. 26 Cr. L. J. 1459- 

89 I. C. 1027 = A. I. R. 1926 Lab. 61. 

-Where the circumstances under which a pistol 

was recovered from the accused, who had come on a 
visit to Lahore from his village, led to a clear infeience 
that his intention was that the possession of the pistol 
by him may not be known to any public servant. 

field , that it was not a case of an ordinary conceal¬ 
ment and conviction should be one under S. 20. {/ai- 

lal, /.) Faiz z'. Emperor. 8 L. L. J. 301 - 

96 I. C. 390 = 27 P L. R. 446=27 Cr. L. J. 934. 


S. 20 applies only where export or import of 
arms is attempted . 

S. 20 applies only where the possession is such as to 
indicate an intention that such act may not be known to 
any public servant as defined in the Indian Penal Code, 
or to anv person employed upon a railway or to the 
servant of any public carrier. The section applies only 
to cases where the import or export of arms is attempted 
and not to every case of possession or concealment of 
arms. Something more than a mere ordinary conceal¬ 
ment should be established in order to bring the posses¬ 
sion within the meaning of S. 20. Where the gun was 
upon a charpoy upon which the accused was sitting and 
was covered with a dotahi and the accused had been con¬ 
victed under S. 20, the conviction was altered into one 

under S. 19 {f) of the Arms Act. 9 P. R. 1912, Cr. ; 15 
L. R. 18 Cr. (F.B.) and 27 Cal. 692 Foil. ( Scott-Smith - 
/.) Chan an Singh v. Crown. 6 Lah. 151- 

86 I. C. 221 = 7 L. L. J. 329 = 26 Cr. L. J. 733 = 
26 P. L. R. 49 = A. I. R. 1925 Lah. 395. 

S. 20—Concealing. 


-Where the arms were discovered on the informa¬ 
tion given by the accused, the concealment of the chharis 
and other arms recovered from the possession of the 
accused is clearly with the intention referred to in 
S. 20 of the Indian Arms Act. {Moti Sugar, /.) 

A. I. R. 1923 Lah. 434. 

- Concealment of weapon—Kncrwledgc of -where 

weapon was, dees not show that he concealed it. 

Petitioner was alleged to have given information which 
led to the discovery of a rifle. One of the prosecution 
witnesses deposed that the petitioner said where the rifle 
had been buried, the other deposed that he said “I 
buried it.” 

Held , in absence of any other evidence of possession 
by the petitioner it cannot be presumed that because he 
knew where the rifle was, he had concealed it himself. 
((Campbell , /.) KHUDA BaKSH v. EMPEROR. 

A. I. R. 1923 Lah. 238. 

- Each case must be decided on its (non facts. 

Each case of concealment of arms must be decided on 


its own facts. 

Held, on the facts proved in the case the gun appear¬ 
ed to have been placed in the corn-bin in order to con¬ 
ceal it from the Police and therefore S. 20 was 
applicable. 8 P. R. 1915 Cr. ; 9 P. R. 1912 Cr., Not 
Foil. {Abdul Qadir , /.) SHER A LI v. EMPEROR. 

23 Cr. L. J. 609 = 68 I. C. 833 = 

A. I. R. 1923 Lah. 79. 

Ss. 20 and 19—Concealing. 

-Where the weapon which the accused was carrying 

was originally concealed but the appellant voluntarily 
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took it from its place of concealment in order to threaten- 
a railway servant who caught him for travelling without 
a ticket. Held, it indicates an indifference as to 
whether the weapon was seen or not. The intention, 
requisite for an offence under S. 20 had not been esta¬ 
blished and conviction must be altered to S* 19 of the 
Act. {Brasher, J.) SURJAN SlNGH v. EMPEROR. 

26 Cr. L.J. 166 = 83 I. C. 726 = A.IR. 1923 Lah. 10.. 

Ss. 20 and 19 (f)—Sanction. 

- Conviction under S. 19 (/) is bad if no express 

sanction obtained—No sanction is necessary for prosecu¬ 
tion under S. 20. 

The appellant was in secret possession of local-made- 
guns and the cartridges. Sanction was obtained for 
prosecution under S. 20. He was convicted both under 
S. 20 and S. 19 {f). 

Held , that conviction under S. 20 w T as legal but the 
conviction under S. 19 (f) was bad for want of sanction. 
{May Oung, J.) NGA THA HLA v. K IN G-EMPEROR. 

2 Bur. L. J- 203 = 76 I. C. 571=25 Cr. L. J. 203 = 

A. I. R. 1924 Rang. 85. 

S. 20—Sentence. 

- Carrying chhavi concealed—Maximum sentence- 

must not be inflicted in every case. 

The maximum sentence must not be inflicted in every 
case merely because the weapon found concealed by the 
accused is a chhavi. 8 P. R. 1915 Cr. List. ( Clievis, J 

Faqiria v. The Crown. 66 I.C. 995 = 3 L.L.J. 145. 

S. 20—Suspicion. 

- Suspicion that accused was about to take part in 

some criminal iffcnce is no consideration in passing- 
sentence. 

The fact that there was a suspicion in the mind of 
the police that the accused was about to take part in a. 
criminal undertaking is not a circumstance which a 
Court can take into consideration in arriving at an 
appropriate punishment for the actual offence which 
has been proved under S. 20. {Ffordo, /.) ABDUL 

Wahid v. Emperor. 9 Lah. 302 = 9 L.L.J. 533 = 
107 I. C. 495 = 29 Cr. L. J. 256 = 29 P. L. R. 329 = 

9 A. I. Cr. R. 454=A. I. R. 1928 Lah, 110. 

S. 22—Servant’s liability. 

- Making over an arm to person not licensed mere¬ 
ly to carry to its owner is no offence. 

Where a gunmaker acting under the directions of the- 
license-holder made over his gun to a person merely to- 
carry it to its owner and not with any authority to use it 
as an arm. ' * 

Held, that the gunmaker did not commit an offence- 
under S. 22, Arms Act. A license-holder of a gun can 
permit another person who is nut so licensed to carry his- 
gun. {Dalai, J.) MANZUR HUSAIN V. EMPEROR. 

8 A. I. Cr. R. 560= 8 L. R. A. Cr. 166 = 
26 A. L. J. 162 = 29 Cr. L. J. 97 = 106 I. C. 689 = 

A. I. R. 1928 All. 55. 
S. 22—Scope. 

-Section 22 deals with persons without licenses- 

dealing with licensed vendors or purchasers or with 
persons with licenses dealing with unlicensed vendors or 
purchasers. {Suhrawardy and Panton, J /.) NlRMAL 

Chandra v. Emperor. 31 C. W. N. 239 = 

100 I. C. 113 = 28 Cr. L. J. 241 = 

A. I. R. 1927 Cal. 265. 

Ss. 25,19 and 20—Non-compliance. 

•- Non-compliance with S. 25 is not fatal . 

Want of compliance with the provisions of S. 25 will 1 
not render conviction under Ss. 19 and 20 illegal. 
{Dalai, /.) SHIAM LAL r. EMPEROR. 

8 L.R.A. Cr. 7 = 8 L. R/A. Cr. 92=28 Cr.L.J. 662= 

1031. 0.108 = A. I. R. 1927 All. 616- 


CIVIL, CRIMINAL AND REVENUE 


350 


349 

AEMS ACT (1878), S. 27. 

S. 27—Construction. 

-- Notifications imposing penalty must be construed 

strictly. 

Notifications relating to the Arms Act imposing a 
penalty upon the subject must be construed very strictly. 
( Patkar and Wild , //.) DaLJITSING FATESING v. EM¬ 
PEROR. 32 Bom. L. R. 106 = A. I. R. 1930 Bom. 153. 

Ss. 27 & 19—Sword stick. 

- Sword-stick is not a kirpan. 

A sword-stick is a weapon different from a kirpan. The 
two expressions cannot be regarded as synonymous, and 
so the possession of a swordstick by a Sikh is not exempt¬ 
ed by S. 27 of the Arms Act. A. I. R 1924 Lah. 600, 
Ref. ( Shadi Lai C.J. and A glia Haidar , /.) RaNDAIR 
Singh v. Emperor. 29 Cr. L. J. 425= 

108 I. C. 596= 10 A. I. Cr. R. 81 = 

A. I. R. 1928 Lah. 239. 
S. 29—Illegal possession. 

- When unlicensed possession is clear accused can¬ 
not question legality of search. 

Whether the search was legal or illegal, arms having 
been found in the possession of the accused, no question 
of the legality of the search or otherwise can be raised by 
him. A l.R. 1925 All. 434, Rel. on. ( Banerji and Bonnet 
JJ.) Emperor v. Abdul Ghafur. 

1929 A. L. J. 28 = 10 L. R. A. Cr. 17 = 
116 I. C. 29 = 11 A. I. Cr. R. 149 = 
30 Cr. L. J. 566 = A. I. R. 1929 All 68 

• 

S. 29—Institution of proceedings. 

- Entering case in a case-book and making out a 

charge is not institution of proceeding. 

Entering a case in the case book and making out a 
charge is not institution of proceedings under S. 29. The 
proceedings really start when the accused is placed be¬ 
fore the Court. The word “proceeding” in S. 29 does 
not mean that no action can be taken by any officer, 
police or otherwise in the matter without a previous 
sanction of the Commissioner of Police 17 Cal. 574, Expl. 
and Dist. (Suhrawardy and Cammiade, J J.) ISMAIL 

Khan v. Emperor. 46 C. L. J. 35 = 104 I. C. 433 = 

28 Cr. L. J. 817 = A. I. R. 1927 Cal. 721. 

S. 29—‘Proceedings’ meaning. 

- Proceedings mean legal proceedings in Court. 

As in the case of a suit, a proceeding is instituted 
when for the first time the adjudication of a Court of 
competent jurisdiction is sought. Therefore the expres¬ 
sion “proceedings” in S. 29 mean legal proceedings in 
Court and not searches or arrests or investigations made 
by the police in exercise of the powers conferred upon 
them by the Cr. P. Code, or any other law. A. I. R. 
l92o All. 434, Rel. on. ( Mullick , Ag. C.J. and Wort , 
J.) Emperor v. Ghulam Nabi. 6 Pat. 768 = 

9 A. I. Cr. R. 385=107 I. C. 835 = 
29 Cr. L. J. 301 = A. I. R. 1928. Pat. 146 

• 

Ss. 29 and 19 (f)—Sanction. 

- In Aligarh District , for prosecution under S. 19 

(f), District Magistrate's sanction is not necessary. 

According to S. 29, sanction of the District Magistrate 
was necessary to prosecute a person under S. 19 (f) for 
possessing arms without a license in the District of Ali¬ 
garh, only for three months after 15th March, 1878 and 
not subsequently. A.I.R. 1926 All. 143 and A.I.R. 1929 
All. 68, Rel. on. (Dalai and Kendall , JJ.) EMPEROR 
v. ANGAD. 1929 A. L. J. 215 = 117 I. C. 822 = 

10 L. R. A. Cr 38 = 11 A. I. Cr. R. 255 = 
30 Cr. L. J. 856 = A. I. R. 1929 All. 69. 

S. 30—Officer's powers. 

- In U. P., Officer in charge of Police Station is 

empowered to conduct search—Officer taking action must 
be presumed to be empowered. 


ARMY ACT (1911), S 120. 

In the United Provinces, an officer in charge of a 
Police Station is empowered to conduct a search. An 
officer who takes action under a particular section must 
be deemed to have full powers until the contrary is 
proved. (Banerji and Bcnnet, JJ.) EMPEROR v 

Abdul Ghafur. 1929 A. L. j. 28 = 

10 L. R. A. Cr. 17=116 I. C 29 = 

11 A. I. Cr. R. 149= 30 Cr. L. J. 566 = 

A. I. R. 1929 All. 68. 
S. 30—Search, legality of. 

-- -Search illegal yet if evidence is conclusive convic¬ 
tion is proper obiter ; two persons must be present 

at the search—One making the search and the other 

officer specially appointed. 

Although the search is illegal, a person can be convic¬ 
ted where the evidence against him is conclusive. 35 A. 
75, Foil. The ordinary meaning of “in the course of any 
proceedings instituted” in S. 30, ‘is in the course of any 
legal proceedings which have already begun. 

Obiter : The words “in the presence of some officer 
specially appointed” mean that there must be at least 
two persons, namely the person making the search, and 
the officer especially appointed, within the meaning of 
S. 30 who is present at the search. (Walsh and Boys , 

JJ.) Emperor v. Kutroo. 47 All 575 = 

23 A. L. J. 364 = 881. C. 280 = 6 L. R. A. Cr. 124 = 

26 Cr. L. J. 1112 = A. I. R. 1925 All. 434. 
ARMY ACT (VIII OF 1911), Ss. 2 and 120. 

Attachment. 


- Army Assistant Surgeon is Warrant Ofjicer— 

His pay is not attachable—C. P. Code , S. 60. 

An Army Assistant Surgeon is included under S 2 
Army Act as Warrant Officer, and his pay is not attach¬ 
able even if he is recruited in India. (Mears, C. J and 
Muker/i, J.) A. L. BROWNE v. H. A. PEARCE. 

48 All. 73 = 23 A. L. J. 929 = 6 L. R. A. Civ. 578 = 
89 I. C. 882 = A. I. R. 1926 All. 122(124). 

Ss. 69 and 70—Applicability. 


. , j i \ .t firnmai oreacti or 

trust and absconding—Military Court having concur¬ 
rent jurisdiction as regards criminal breach of trust 

but exclusive jurisdiction as to desertion — Mere fact 
that accused was arrested by police , put up before Marts- 

irate and that case proceeded to some length does not 

make o. /U applicable. 

Where a military servant was accused of criminal 
breach of trust and desertion, 

Held, that since the offence of criminal breach of trust 

was triable both by criminal Court and by a Court- 

martial, it rested with the military authority to decide 

whether the accused should be tried by Court-martial 
or not. 

Held further, that since the offence of desertion 
could be tried by the military Court only, S. 70 could not 
apply and that the mere fact that the accused was arres 
ted by the police and was put up before the Magistrate 
and the case had proceeded to some length, could not 

ma r n er ^ ce - (Sulaiman ’ 4r, C.J.) Emperor 

LaCHMI Dati. 26 A. L. J. 942 = 

9 L. R. A. Cr. 143 = 10 A. I. Cr. R. 453 = 

29 Cr. L. J. 803 = 1111. C. 307 = 

A. I. R. 1928 All. 672 (673).. 

S. 120—Attachment. 


, 7 - f. ortton of pay set aside for security is pay and 
not liable to attachment although ordered to be refund- 
ea. 

After enrolment of certain store-keepers, the setting 

aside of the portion of the pay towards security wa! 
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ARMY ACT (1911), s. 120. 

■ continued but subsequently it was directed that store-! 
keepers would be exempted from lodging security deposit 
and that security deposit taken from them were to be 

refunded. , , , , 

Held, that the refunded amount was pay withheld, 
and still continued to be pay though set apart as security 
and was not liable to attachment. It did not cease to be | 
pay, merely because the military authorities withheld it ; 
for a time. ( Johnstone , /.) GYAN CHAND v. MEHAR 

cimth 120 I. 0. 670 

1 A I. R. 1930 Lah. 105. 

Ss. 120 and 2 —Attachment. j 

_ Army Asst. Surgeon is a Warrant Officer—His | 

pay is not attachable. # 

An army Assistant Surgeon is included under 2, 
Army Act as Warrant Officer and his pay is not attach¬ 
able even if he is recruited in India, (A/cars, C,J. and 
Makerji , /.) A. L. BROWNE v. H- A. PEARCE. 

48 All 73 = 23 A. L. J. 929 = 6 L. R. A. Civ. 678- 
89 I. C. 882 = A. I. R. 1926 All. 122(2) (124). | 


S. 120 —Protection under. 

•Person enrolled is protected in respect of pays 

- • . • f • - A 1. - A - - . - 7. 


and alliances—Regimental order providing that such 
persons are to be treated as civilians and will have no 
connexion with military officers , does not take away the 

protection. . 

Once a person is enrolled under the Act he is protect¬ 
ed by S. 120 in respect of pays and allowances, and the 
regimental order “ although enrolled under the I.A.A. 
and subject to the provisions of that Act for discipline, 
they will be serving directly under the Officer Command¬ 
ing unit and will in all other respects be treated as 
-civilians and will have no connexion with the Indian 
•Officers and British and other ranks,” does not remove 
that protection. ( Johnstone , /.) GYAN CHAND v. , 

Mehar Singh. 1201 

A. I. R. 1930 Lah. 105. \ 

ARMY REGULATIONS. 

Vol. II, App. IV ultra vires. 

--The rules in App. IV of Vol. II have no force 

as law, and a transfer which is valid under the oi dinary 
; law cannot be invalidated by contravention of those 
rules but where a person takes a grant of cantonment 
land subject to those rules he would be bound by them. 
'(Lindsay and Sulaiman , //.) RAGHUBAR DAYAL v. 

Secretary of State. 46 All. 427 = 78 I. C. 642 = 

22 A. L. J. 354 = 5 L. R. A. Civ. 242 = 

A. I. R. 1924 All. 415. 

„ ARREARS. 

See (1) Mesne profits. 

(2) Landlord and Tenant. 

(3) C. P. Code, S. 60. 

(4) Hindu Law—Maintenance. 


.ARREST. 

See (1) C. P. CODE, SS. 55 TO 59 AND 134 TO 136. 
(2) CR. P. CODE, S. 54. 

ARTICLED CLERK— Ser LEGAL PRACTITIONER. 
ARTICLES—^ company. 

artisan. 

See (1) WORKMEN’S BREACH OF CONTRACT 

act. „ 

(2) C. P. CODE, S. 60. 

(3) WORDS AND PHRASES. 

. ASCETICS. 

See (1) Hindu Law. 

(2) Succession to Religious Person. 


ASSAM LAND AND REVENUE REGULATION 

(1886), S 97. 

ASSAM LABOUR AND EMIGRATION ACT 
(VI OF 1901). 

S. 213—Abetment. 

- —Emigration or assisting in the emigration is not 

an abetment within S. 213 —Penal Code , S. 107. 

Emigration or assisting in the emigration cannot be 
taken as forming an abetment of the offence of illegal 
recruitment within S. 213 of the Act, S. 213 expressly 
refers to abetment as meant by the Penal Code. 
(Mukerji, J.) ASHITA RANJAN BOSE v. EMPEROR. 

48 C. L. J. 92=32 C. W. N. 1062 = 

10 A. I. Cr. R. 572 = 29 Cr. L. J. 796 = 
111 I. C. 123 = A. I. R. 1928 Cal. 339 (341). 

ASSAM LAND AND REVENUE REGULA¬ 
TION (I OF 1886). 

S. 80—Limitation. 

- Purchaser at revenue sale suing for possession — 

Suit -within 12 years from symbolical possession — Defen¬ 
dants defaulting proprietors—Suit is governed by Art . 
142 or 144 and not by Art. 121 and is within time — 
Limitation Act , Arts. 142 and 121. 

A suit by an auction-purchaser at a revenue sale under 
S. 80 to recover possession of the purchased property is 
governed not by Art. 121 but by Art. 142 or 144, and 
the fact that symbolical possession was obtained is a 
good defence so far as any defaulting proprietor was 
concerned if the suit is brought within 12 years from 
such possession : 44 Cal. 412, Appl. ( Rankin , C. J . 
and C. C. Ghose, J.) BAIKUNTHA NATH DAS v. 

AZIDULLA. 32 C.W.N. 778 = 115 I. 0.606 = 

A. I. R. 1928 Cal. 870 (872). 

S. 80—Presumption. 

- Date of confirmation in the certificate is not con¬ 
clusive. 

The statement in the sale-certihcate of the date of 
confirmation of sale is not final and conclusive : 24 C. 
L. J. 62, Rel. on. ( Rankin , C. J. and C. C. Ghose , /.) 
Baikuntha Nath v. Azidulla. 

32 C. W. N. 778 = 115 I. C. 606= 
A. I. R. 1928 Cal. 870 (871). 
S. 86—Applicability. 

- Purchase by a member of a joi?U Hindu family 

with family funds—Suit against purchaser. 

The application of S. 86 of the Assam Land and 
Revenue Regulation must be restricted to a suit brought 
in a Civil Court against the certified purchaser on the 
ground that the purchase was made on behalf of another 
person and not on behalf of the certified purchaser. 
The provisions of the section do not affect the rights 
of the members of a joint Hindu family who are entitled 
by operation of law and not by virtue of a contract, are 
entitled to treat as part of their common property an 
acquisition, however made, by a member of the family 
in his sole name, if made by the use of the family funds. 
(Mookcrjee , A. C. J. and Fletcher , /.) PHA1NDHAR 
Sarma v. Jibakrista Sarma. 64 I. C. 260 (Oal.). 

S. 97—Partition. 

- Joint lands of several estates—Right to parti¬ 
tion is not negatived—Interpretation of statutes — 
Statute conferring jurisdiction—Poiver to carry its 
execution is also implied. 

The section confers upon every recorded proprietor of 
a permanently settled estate, subject to the qualifications 
specified therein, the right to claim partition of the estate. 
It makes no reference directly or by implication, to the 
mode in which the lands of the estates are held. If 
some or all the lands included in the estate are the joint 
lands of several estates there is no reason that the right 
to partition should be negatived. The duty is imposed 
upon the Revenue Court to effect a partition of an 


353 




CIVIL, CRIMINAL AND REVENUE 


354- 


ASSAM LAND AND REVENUE REGULATION J ASSIGNMENT. 


(1886), S. 97. 
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estate on an application by a person competent to claim 
partition under S. 97. The first step in the performance 
of that duty is to ascertain the lands which constitute 
that estate. It is a well known rule of interpretation of 
statutes that where a statute confers jurisdiction, it 
impliedly grants also the power to do such acts, adopt 
such measures and employ such means as are essentially 
necessary to its execution. 23 Cal. 514, Foil. ( Mookerjee 
.and Panton , //.) YaSIN ALI MlRDHA v. RADHA 
Gobinda CHOWDHURY. 26 C. W. N. 381 = 

69 I. C. 814 = A. I. R. 1922 Cal. 118 at 120. 
- S. 97— Partition of portion of estate — Applica¬ 
tion for — Maintainability—Revenue Court. 

A Revenue court alone has jurisdiction to enter¬ 
tain an application for partition of a portion of a 
revenue paying estate, when the applicant has no 
interest in the remainder. S. 97 of Regulation does not 
require that the applicant should be in actual physical 
possession. The provisions of the section are sufficient¬ 
ly complied with if at the time of the application, the 
interest of the applicant had not been transferred or 
otherwise lost. ( Woodroffe and IValmsley , JJ.) 
BIRENDRA KlSHORE MANIKYA V. KRISHNA CHAN- 
BRA Deb. 65 I. C. 83 (Cal.). 

S. 154 (1)—Jurisdiction. 

' Right of the Civil Court is not ousted by the 
section. 

Although, under S. 154 (l) (<?) read with S. 96 of the 
Act, partition, whether perfect or imperfect, of revenue¬ 
paying properties must be made by the revenue authori¬ 
ties, the jurisdiction of the Civil Court to determine the 
right of the parties to the property in dispute, as well as 
the shares to which they are entitled, has not been taken 
away by S. 154 (1). (B. B. Ghose and Roy , //.) 
Rukeya Banu v. Nazira Banu. 55Cal. 448 = 

32 C. W. N. 248 = 105 I. C. 647 = 


Ss. 220 to 223—Procedure. 

- Attention of sanctioning officer should be directed 

to person or persons to be proceeded against. 

Sections 220 to 223 involve that the attention of the 
officer, who is to give order or consent to the institution 
of the proceedings, should be directed to the person or 
persons against whom such proceedings are to be insti¬ 
tuted, though a general order or consent to the prosecu¬ 
tion may be made. ( Mukerjee , /.) RADHA KlSHEN 

v. Gauhati Municipality. 48 C. L. J. 293 = 
112 I.C. 780 = 11 A. I Cr. R. 387 = 30 Cr. L. J. 12 = 

“A. I. R. 1928 Cal. 357 (b) at 358. 

S. 221—Sanction. 

- Person against whom sanction is not obtained 

cannot be convicted. 

G was the agent of M who dealt in mustard oil which 
was found to be not genuine. Order for prosecution 
was sanctioned against G alone, but during trial M 
appeared and took upon himself the responsibility. G 
remained absent. M was convicted under S 221. Held , 
that the order obtained for prosecution was against G 
alone and, therefore, M could not be convicted. 
{Mukerjee, J.) RADHA KlSHEN v. GAUHATI MUNI¬ 
CIPALITY. 48 C. L. J. 293 = 1121. C. 780 = 

11 A. I. Cr. R. 387 = 30 Cr. L. J. 12 = 
A. I. R. 1928 Cal. 357 (a) at 359. 

ASSAULT. 

See (l) Penal Code, Ss. 349—358. 

(2) Tort. 

ASSESSORS. 

See Cr. P. CODE, S. 309. 

ASSETS. 

See (l) Insolvency Acts. 

(2) C. P. code, SS. 50, 53—73. 

ASSIGNMENT—of decree. 


A. I. R. 1928 Cal. 130 (a) at 135. 
S. 154 —Jurisdiction. 


- Does not always bar a suit for partition of a 

revenue paying estate . 

Where the case for the plaintiff was that the specific 
area which he sought to divide as between himself and 
the contesting defendants represented a share of the 
taluk and what was asserted was not that there was a 
previous partition of the taluq but that the persons 
interested in all the lands of the Taluk had by mutual 
arrangement, held possession of specific lands as corre¬ 
sponding more or less approximately, to the shares held 
by them in the entire property. Held , that S. 154 did 
not bar the partition of lands, in these circumstances, 
by a Civil Court, merely because the lands were compris¬ 
ed in a revenue paying estate. ( Mookerjee and Rankin , 
//.) RAJENDRA NARAIN CHOWDHURY v. SATISH 
CHUNDRA CHOWDHURY. 50 Cal. 948 = 


771. C. 795 = A. I. R. 1924 Cal. 233 (b) at 234, 236. 
ASSAM MUNICIPAL ACT (I OF 1923). 

S. 30—Delegation of Power. 


'C hairman can delegate his powers only by 
written order—Act done by Vice-Chairman with Chair- 
man's express or implied consent is not invalid. 

A written order is essential for delegation of authori¬ 
ty to the Vice-Chairman by the Chairman of the Muni¬ 
cipality, but if there is no such delegation, an act done 
by the former shall not be invalid if done with the 
•express or implied consent of the latter previously or 
subsequently obtained. ( Mukerjee , /.) RADHAKISHAN 

•v. Gauhati Municipality. 48 C L. J. 293 = 

112 I. C. 780 = 11 A. I. Cr. R. 387 = 

: 30 Cr. L. J, 12=A. I. R. 1928 Cal. 357 (c) at 359. 


D. D.— VOL. 1—23 


See C. P. CODE, O. 21, R. 16. 

Binding nature of. 

—-- Rent paid in advance to landlord who had 

assigned—The assignee is not bound by such payment. 

Where rent is paid in advance to the landlord, but on 
the dates when the rent becomes payable, the landlords 
having assigned the reversions had rendered themselves 
incapable of giving a valid release of the same, or a 
valid discharge for the sums so paid as rent, payment of 
rent to them was not nayment of rent to persons entitled 
to receive it, and such payments would afford no defence 
to a claim for payment of the rent by the person to 
whom the reversion had been transferred. Such pay¬ 
ment cannot therefore be regarded as having been made 
as rent at all. (Page, J.) TlLOKECHAND v. BEATTIE & 
Co. 911. C. 113 = A. I. R. 1927 Cal. 270 (a) (272) 

Vendee's vendee not bound by personal covenants 
against first vendee. 

Vendee’s vendee is not personally bound by any co¬ 
venant made by first vendee with vendor to pay off a 
mortgage on the property sold. ( Spencer and Devados r 

JJ.) Venkataratnam v. Official Receivfr’ 
Godavary District. 18 M.L.W 610 = 

76 I.C. 1006 = 1923 M.W.N. 780 = 
A I R. 1924 Mad. 358 (b). 

Mortgage. 

Mortgagee privy to collateral agreement between 

mortgagor and tenant—Assignee of mortgagee's interest 
ts bouiid. * 

If a mortgagee is privy to and has sanctioned a colla¬ 
teral agreement between the mortgagor and the tenant 
a subsequent assignee of the mortgagee’s interest is not 
to be permitted to assert that his interest in the premises 
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assignment. 

i> not affected by the agreement, because the agreement 
was entered into at a date subsequent to that on which 
the mortgage was executed. {Piige, /•) TlLOKE- 

chand r. Beattie & Co. 91 I.C. 113- 

A.I.R. 1927 Cal. 270 (c) (273). 

Rights of assignee. 

- Property in possession of tenant—Assignee is 

bound to enquire from tenant as to extent of his lights 

in the premises. . . 

In cases where the proprietary title to premises in the 

occupation of a tenant is assigned, it is incumbent upon 
the assignee to make enquiries of the tenant as to the 
ext ent of his rights and interest in the premises. If the 
tenant in answer to such an enquiry represents his rights 
in the premises to be other than those which he posses¬ 
ses, in a case where the assignee has accepted the assign¬ 
ment in reliance upon such a representation he will 
thereafter be precluded as against the assignee from 
asserting his rights to be other than those which he has 
stated. But assuming that a correct answer is received, 
or that no enquiry is made by the assignee, in either 
case, the assignment will be subject to the tenant’s rights 
and interests in the premises. {Page, J.) TlLOKECHAND 
r . BEATTIE & CO. 91 I. C. 113 = 

A. I. R. 1927 Cal. 270 (b) (273). 

Rights of assignor. 

When right to rents and other dues is assigned for 
the purpose of collection, the assignor and the assignee 
being entitled to certain proportions of the collections, 
the assignor has a lien of the nature of a trust or charge 
on the moneys received under the assignment and the 
right can even be enforced in case of the assignee’s 
bankruptcy, against the person holding his estate for the 
time being. The assignor’s position is not that of an 
unsecured creditor. ( Phillips and Odgers , //.) 

R. Venkatapathi v. K. Ramadas Rao. 

1924 M. W. N. 701 = 82 I.C. 960 = 
A. I. R. 1924 Mad. 780 = 47 M. L. J. 528. 

ASSOCIATION. 

See 0) Company. 

(2) Community. 

ASURA MARRIAGE— See HINDU LAW—MARRI¬ 
AGE. 

ATTACHABLE PROPERTY. 

See (1) Attachment. 

(2) C. P. CODE, S. 60—64. 

ATTACHMENT — See C. P. CODE, S. 60, O. 21, 
Rr. 46, 63, O. 38, R. 5. 

ATTEMPT — See PENAL CODE, S. 511. 

ATTESTATION. 

See (l) Evidence act, Ss. 68 and 115. 

(2) Hindu Law. 

(3) alienation. 

(4) T. P. ACT, Ss. 3, 59 and 123. 

- Proof— See Evidence ACT, S. 7l. 

ATTESTING WITNESS. 

See (l) Attestation. 

(2) Evidence act, S. 115. 

(3) T. P. act, S. 59. 

ATTORNEY. 

See (l) Legal Practitioner. 

(2) Power of Attorney. 

ATTORNEY’S CLERK— See Legal practition¬ 
er. 


AUSTRALIA COMMONWEALTH 

ACT (1908-1909), S. 87. 


PATENTS 


ATTORNMENT. 

See (1) Landlord and Tenant. 

(2) Lessor and lessee. 

(3) T. P. ACT, S. 116. 

AUCTION-PURCHASER. 

•See (1) C. P. code, S. 65 AND O. 21, Rr. 62-66 

90-93. 

(2) Execution Sale. 

AUDIT OR —See COMPANY. 


AUSTRALIA COMMONWEALTH PATENTS 
ACT (1903-1909). 

S. 4—Definition of “patents.” 

-“ Commonwealth ” is used in geographical sense _ 

Interpretation of statutes, meaning of words. 

The word “Commonwealth” can and may have both 
meanings. It may both be a political description and 
a geographical aiea and in the Commonwealth Patents 
Act both meanings occur. The question is in each sec¬ 
tion what the true meaning may be ; it is a pure ques¬ 
tion of construction. In the definition of Patent in 
Section 4 the word “Commonwealth” is used in its- 
geographical sense. {Lord Buckmaster.) WeSTRa- 
LIAN POWELL WOOD PROCESS v. REGEM. 

A. I. R. 1921 P. C. 228. 


S. 6. 


- Po7uer to make a contract {as distinct from right 

under contract already made) is not what S. 6 safe¬ 
guards. 

A right acquired does not mean a potential privilege¬ 
enabling a contract to be made, but an actual right 
which was then enjoyed. If the contract has been made 
before the Commonwealth Statute came into force, the 
privilege of S. 6 would have been conferred ; but the 
power to make such a contract is a different thing from 
the right which the contract confers and it is the latter 
and not the former, which in this connection this section 
safeguards. {Lord Buckmaster .) WESTRALIAN 

Powell Wood Process v. Regem. 

A.I.R. 1921 P.C. 228. 

Ss. 87 (2) and 92-Invention. 

- Government may use invention under licence 

from patents and in such a case may end contract by 
notice. 

Although the Crown is at liberty to use the invention 
it is only at liberty to use it on condition which in the 
absence of an agreement, involves the settlements of the 
terms in the manner which the statute provides. There 
is nothing to compel them to exercise their right, and 
the Crown is at liberty, if it thinks fit, to accept the 
ordinary grant of a licence containing terms which may 
differ from those which might have been settled either 
by arbitration or the Court. This may only amount in 
the end to an agreement of the terms between the 
parties ; but that is not necessarily the case, since, if in 
effect an arrangement by way of licence does confer upon 
the Crown, rights of termination not otherwise enjoyed, 
the Crown are at liberty to contract that the use of the 
patent shall take the form of a licence. Where the 
parties have in fact contracted that the relationship be¬ 
tween themselves shall be that of licensor and licensee*, 
although it might have been possible that the same 
result could have been reached by other means, this doe& 
not prevent the arrangement being what in name it 
purports to be and consequently its being within the 
provisions of Section 87 (b) t sub-Section 2. (Lord 
Buckmaster.) WESTRALIAN POWELL WOOD PRO¬ 
CESS V. Regem. A. I. R. 1921P. 0. 228. 
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AUSTRALIA CROWN LANDS ACT (1884) OF 
NEW SOUTH WALES. 

Grant. 

- Grant with reservation of minerals—Question 

whether limestone also reserved—If question should be 
answered without reference to Act , circumstances as at 
date of grants should be examined. 

In order to determine whether the reservation of 
minerais in a certain grant by the Crown had the effect 
of reserving the limestone in the land, if the question 
fell to be decided on the terms of the grant alone and 
without reference to the Crown Lands Act of 1884, it 
must be ascertained whether, having regard to the facts 
and circumstances existing at the date of the grant, and 
the meaning then given to the word “minerals,” the 
reservation of minerals included the limestone. (Case- 
law referred. (Viscount Cave.) AUSTRALIA COMMON¬ 
WEALTH v. HAZELDELL. A. I. R. 1921 P. C. 224. 

- Grant not referring in terms to Act but contain¬ 
ing indications that , it was issued under that Act must 
be treated as so issued. 

A grant although not in terms referring to the Act of 
1884, yet containing provisions which indicate that it 
was intended to take effect under that Act, must be 
treated as issued under that Act. (Viscount Cave.) 

Australia Commonwealth v. IIazeldell. 

A. I. R. 1921 P.C. 224. 

Minerals. 

-“ Minerals ” do not include limestone. 

The expression “ minerals ” as defined in the Crown 
Lands Act (1884) of New South Wales excludes lime¬ 
stone. (Viscount Cave.) AUSTRALIA COMMONWEALTH 
v. HAZELDELL. A. I. R. 1921 P. C. 224. 

AUSTRALIA NEW SOUTH WALES MINING 
ACT (1906). 

Ss. 46 and 70—Grant. 

- Act does not throw open to public mining mine¬ 
rals granted by the Crown to private purchasers. 

No clear intention appears in the New’ South Wales 
Mining Act of 1906. Therefore the Act cannot be 
construed as throwing open to public mining, minerals 
granted by the Crown to private purchasers. (Viscount 
Cave.) AUSTRALIA COMMONWEALTH V. HAZEL¬ 
DELL. A. I. R. 1921 P. C. 224. 

AUTHORIZED AGENT. 

See Cl) PRINCIPAL AND AGENT. 

(2) CONTRACT ACT, CH. X. 

AUTREFOIS ACQUIT— Cr. P. Code, S. 403. 

AUTREFOIS CONVICT, PLEA OF —See CR. P. 

Code, S. 403, Criminal Trial. 

AWANS — See CUSTOM—PUNJAB. 

AWARD. 

See (1) Arbitration. 

(2) arbitration act. 

(3) C. P. Code, O. 23, R. 3 and Sch. II. 

(4) Land acquisition act. 

-Registration. 

See Registration act, S. 17 (2). 

AZIAS. 

See Mahomed an Law—Waqf. 

BABUANA. 

See (1) Grant. 

(2) Hindu Law. 

(3) Impartible Estate. 

(4) Maintenance. 

BAI-BIL-WAFA. 

See (1) MORTGAGE—CONSTRUCTION. 

(2) T E. A 1 ,SS. 58 AND 98. 


BANKER AND CUSTOMER. 

BAIL. 

See (1) Cr. P. CODE—Ss. 496 to 502. 

(2) Criminal Trial. 

BAILMENT. 

See (1) Carrier. 

(2) CONTRACT ACT, S. 148. 

(3) RAILWAYS ACT. 

BAIRAGIS —See HINDU Law —ASCETICS and 
Succession. 

BALANCE OF ACCOUNT. 

See (1) ACCOUNTS. 

(2) Limitation act. 

BALCONY—^’ MUNICIPAL ACTS. 

BALLAVACHARYA GOSWAMI— See Hindu 

Law—Custom. 

BANDHUS— See Hindu Law—Succession. 

BANK —See BANKER AND CUSTOMER. 

BANKER AND CUSTOMER. 

Appropriation. 

- Contract Act , S. 171— Amount due under fixed 

deposit receipt , and payable to either or survivor — 
Whether Bank can appropriate the money towards debt 
due by one of them alone. 

A bank issued a fixed deposit receipt for Rs. 500 in 
favour of B and A’, the amount being payable to either or 
survivor. R. obtained an overdraft from the bank. The 
bank credited the amount due under the fixed deposit 
receipt to this overdraft and on B demanding payment 
informed him of the action taken on it and refused to 
pay. B thereupon brought an action against the bank 
for the recovery of the amount due under the fixed 
deposit receipt. 

Held , that the bank could not appropriate the money 
towards the debt due by R alone. (S/iadi Lai , C. J. 
and Broadway , J.) SIMLA BANKING CO. v. MT. 
BHAGWAN KUAR. Ill I. C. 554 = 

A.I.R. 1928 Lah. 316. 

Assets on liquidation. 

- Where cheques were treated as not finally cleared 

the money represented by the cheques not part of the 
assets on liquidation. 

The Calcutta Bankers’ Clearing House is a place 
where an exchange of cheques, etc., takes place in lieu of 
direct presentation at the offices of the respective banks 
where such drafts are made payable. Balances are struck 
between each of the clearing banks in the manner pro¬ 
vided for by Rules 7 and 9, of dishonour by it or by the 
drawee bank of any cheque or any other document 
included in the said aggregate debit or credit entry in the 
regulations for the Calcutta Bankers Clearing House. 
The object of the arrangement is really to dispense with 
the use of the coin or bank notes in the settlement of 
large transactions that necessarily take place there. 
Where the Alliance Bank of Simla, Ltd., received certain 
cheques from their customers for the credit of their 
accounts which were dishonoured by the Chartered Bank 
and upon which the Alliance Bank reversed their original 
credit to their constituents’ account, in respect of these 
very cheques. 

Held , the action of the Alliance Bank in reversing the 
credit was consistent with their having received cheques 
only as agents for collection and with the fact that they 
never placed any money to their customers’ credit to draw 
upon. If, as a matter of fact, the proceeds of the 
cheques were actually collected and the relation of the 
banker and customer established it would not have been 
open to the Alliance Bank to reverse their original credit 
to their constituents’ account. Therefore the cheques in 
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question must be deemed to have not been finally cleared 
and consequently the moneys represented by the cheques 
are not part of the assets of the Bank on its going into 
liquidation. (C. C. Chose , /.) ALLIANCE BANK OF | 
SIMLA IN LIQUIDATION, In re. 40 C. L. J. 223 = 

84 I. C. 1018= = A. I. R. 1925 Cal. 54. 

Banker’s lien on Securities. 

-Bankers can set-off what is due from a customer 

on one account against what is due to him on another, 
though the moneys due to him may in fact belong to 
other persons. But no lien exists on securities delivered 
for a special purpose inconsistent with the lien. 

Bankers have a general lien on all securities deposited 
with the n as Bankers by a customer unless there be an 
express contract or circumstances that show an implied 
contract inconsistent with lien. A Banker is entitled to 
set-off what is due to a customer on one account against 
what is due from him on another account, although the 
moneys due to him may in fact belong to other persons. 
But they cannot successfully claim a lien on securities 
delivered to them for a special purpose inconsistent with 
the existence of the lien claimed. ( Aston , A. J. C.) 
KOCH ALDAS GlDOOMAL & CO. V. THE MERCANTILE 

Bank of India, Ltd. 78 I. C. 596 = 

A. I. R. 1925 Sind 142 (143). 

Branches. 

- Branches arc agencies—Cheque drawn on one 

branch cashed by another—Cashing done on credit of 
person presenting. 

The different branches of a Banking Corporation are 
not sepa r ate and distinct banks but are agencies of one 
principal, but if a cheque drawn on one branch of a bank 
is in fact cashed by another, the latter does not act, on 
the matter of cashing it, as the bank of the drawer, but 
is held to rely upon the credit of the person presenting it. 
Woodland v. Fear , 7 El. & Bl. 5l9, Foil.; Prince v. 
Oriental Bank Corporation , 3 A. C. 325, Expl. ; Cl ode 
v. Bayley , 12 M. & W. 51 and Timmins v. Gibbins , 
18 Q. B. 722, Ref. (Das and James , J J.) JYOTI PRASAD 

v. Chota Nagpur Banking Association. 

8 Pat. 430 = 10 P. L. T. 73-115 I. C. 658 = 

A. I. R. 1929 Pat. 193. 

Interest. 

- Demand of notice—Suit on security furnished by 

employee—Suit to enforce security , interest not allowed 
until demand in writing. 

A claim in a suit based on an agreement between the 
Bank and one of its servants as to security to be given 
by the servant is outside the ordinary banking business 
on which alone interest is claimable without notice of 
demand. (Daivson Miller, C. J. and Ada mi, J.) 

Raghunath Prasad v t The Bank of Bengal. 

69 I. C. 212 = A. I. R. 1924 Pat. 295. 

Liability. 

"B ank making payment through mistake in respect 
of cheque countermanded by drawer is not entitled to 
refund of amount from payee—Negotiable Instruments 
Act . S. 31. 

The firm S arranged with P a Mercantile Bank, for 
on overdraft. On 14th September, 1922 the firm drew 
a cheque on the said Bank for Rs. 2,000 in favour of 
D. Before the cheque was presented for payment S 
countermanded payment by a letter to the Bank dated 
3rd January, 1923. D presented the cheque for pay¬ 
ment on 3rd February, 1923 to the Bank and the cheque 
was cashed in forgetfulness of the order of countermand 
by S. On 19th March the Bank discovered the mistake 
and demanded refund of the amount paid from D and 
on refusal by D filed the present 9uit. - 


BANKER AND CUSTOMER. 

Held, that the Bank P was not entitled to recover 
money after a cheque had been cashed on a plea of 
mistake unknown entirely to the payee of the cheque 
There was no equitable right of restitution and D could* 
not be asked to refund the money : Chambers v Miller 
134 R. R. 479, Ref. ; A. I. R. 1923 Mad. 17, Kelly v 
Solari , 60 R. R. 666 and 3 Q. B. D. 1877, 37l, Dist! 
(Zafar Ali and Dalip Singh, JJ ) PUNJAB INDUS¬ 
TRIAL AGENCY, LTD. v. MERCANTILE BANK OF 

India, Ltd. A. I. R. 1930 Lah. 852. 

- Promissory Note—Bank note issued by bank— 

Note mutilated by accident—Note identifiable but its 
number missing—Bank was fold liable. 

The appellants were the Hongkong and Shanghai 
Banking Corporation carrying on the business of bank¬ 
ing in Hongkong. In the course of their business they 
issued bank notes for various sums ; such notes were 
not legal currency, but owing to the high credit of the 
appellants they were used as if they were. The notes 
they issued were in the ordinary form of a bank note. 
The respondent was given by her husband two of such 
notes, each for five hundred dollats. She placed them 
in the pocket of some garment, and then having for¬ 
gotten their hiding-place she washed, dried and starched 
the garment and was proceeding to iron it when she 
found a wad of paper in the pocket ; this upon extrac¬ 
tion proved to be the remains of the two bank notes 
which, together with the coat, had been subjected to all 
the above processes. Considerable effort was made 
with the help of the bank, to restore these agglutinated 
fragments to their original shape and, as to one note, 
this met with complete success and the note was 
accordingly paid. The full restoration of the other was 
more difficult ; with the utmost skill the number could 
not be recovered. Apart from this, a very considerable 
portion of the note was replaced and its most critical 
characteristics were made plain : the name of the bank, 
the amount of the note, the definite promise to pay the 
“ Bearer ” on demand at the appellants’ office, and the 
signatures by the chief accountant and the chief mana¬ 
ger, were all clearly and definitely evidenced. The 
bank, however, refused payment mainly upon the 
ground that the number was missing and the respondent 
accordingly brought an action against them upon the 
note. 

Held, that when once honest accident is accepted as 
the cause of damage, the only remaining question is 
whether the extent of the damage is such as to prevent 
the note being sued upon, and it may be also whether 
the missing material parts can be supplied by verbal 
evidence ; that to some extent this must depend upon 
verbal evidence as well as upon the pieces of the docu¬ 
ment, that the number is no part of the operative 
portion of a bill-of-exchange or promissory note and 
that the claim of respondent was therefore sustainable : 
Davidson v. Cooper : 13 L. J. Exch. 276, Dist. ; Suffel 
v. Bank of England : 9 Q. B. D. 555, Expl. (Lord 
Buckmaster.) HONGKONG AND SHANGHAI BANKING 
CORPORATION V. LO Lee Shi. 28 M. L. W, 880= 

110 I. C. 127 = A.I.R. 1928 P. C. 116 = 

55 M. L. J. 627. 

Negotiable Instrument—Money cashed on forged 
cheque—Choner of cheque book is not to bear loss unless 
gross negligence is proved . 

Where all that was alleged against appellant the 
customers on the score of negligence was that they were 
negligent in the custody of their cheque book and their 
rubber stamps which were consequently used on their 
cheques. AT/* N J JR l&{| 

Held, that it would not be sufficient to make appel¬ 
lants bear the loss which resulted from the forgery of a 
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cheque stolen from their cheque book and the fraudulent 
use of their stamps, if the respondents Bankers cashed 
the forged cheque and have not been able to establish 
such negligence as would in law render appellants liable. 
In order to make the customer liable for the loss, the 
neglect on his part must be in or intimately connected 
with the transaction itself and must have been the 
proximate cause of the loss. (1909) 2 K. B. D. 1010, 
Foil. (1855) 5 H. L. C. 389, Foil. (Heald and May 
Oung , JJ.) Ahmed Mooli, a Da wood v. S. R. m. 

M. C. T. PER1ANNAN CHETTY FIRM. 

801. 0. 261 = 3 Bur. L. J. 22 = 

A. I. R. 1924 Rang. 264. 

-- Cheque—Payment in good faith—Attachment — 

Knowledge of manager. 

Where a Bank cashes a cheque in good faith, its title 
is not affected by the fact that the manager of the Bank 
had knowledge that the cheque would probably be 
attached by the creditors of the payee. Nor is it 
affected by any transaction between the manager and 
the payee after the payment has been made. ( Wilber - 
force and Abdul Qadir, JJ.) SHANKAR DAS v. THE 

Punjab National Bank, Limited, Ludhiana 
Branch. 62 I. C. 792 (Lah.). 

Set off. 

Principal and agent—Principal also a banker 

under another name and agent having deposit in that 

Bank Suit by principal for sale proceeds in agent's 
hands—Agent can set off amounts deposited. 

A, a Company was a sugar manufacturer and B its 
selling agent who also used to collect and hold the pur¬ 
chase money from the purchasers. B had deposited 
certain sums in a Bank AA as security. The Bank AA 
and the Sugar Company A though separate legal entity 
were virtually one as the capital of one came from the 
other and both were under one control. In a suit by A 
against B for balance of sale proceeds B pleaded to set 
off the amount of deposit which was held by AA and 
which was more than the claim of A. 

Held, that the claim of A was not maintainable. 

If the Company A could bring actions for sums due 
from B in respect of sales of sugar, they could bring 
them only as principals in this sense that they take the 
benefit of these sums subject to every equity which 
affects these sums in the hands of AA. (Viscount 
Haldane and Lords Moulton and Parmoor.) OFFICIAL 

Trustee of Madras v. a. Sundaramurthi 
Mudaliar. 15 M. L. W. 201 = 76 I. C. 944 = 

24 C. W. N. 1004 = A. I. R. 1921 P. C. 103. 

BANKER’S LIEN —See CONTRACT ACT, S. 171. 
BANKRUPTCY — See INSOLVENCY ACT. 

BANKRUPTCY ACT (ENGLISH) (1813). 

S. 44—Interpretation. 

- Presidency Towns Insolvency Act , S. 52 on differ¬ 
ence between the two sections. 

There is no difference in effect between the two 
sections. The English arrangement of the section is 
preferable because more lucid. S. 44 (1), English Act, 
and S. 52 (1) (a), Indian Act, can never be in conflict 
with S. 44 (iii) and S. 52 (2) (c) respectively because 
where one holds property in trust he is the real owner 
and. therefore, the real and reputed ownership are in the 
same person and S. 44 (iii) and S. 52 (2) (c) do not 
a PPly- Jcy v. Campbell , (1804) 1 Sch. and Lef. 328, 
Rel. on. (Lort Williams , /.) NRIPENDRA Kumar 
Bose, In re. 56 Cal. 1074 = 1211. C. 745 = 

A. I. R. 1930 Cal. 171. 


BAR COUNCILS ACT (1926). 

Ss. 53 and 167—Procedure. 

- C.P. Code , O. 1, P. 10 (2)— Defendant adjudged 

bankrupt in England is not proper party to suit 
relating to property. 

P purchased the interest of one of two plaintiffs in a 
suit and on the death of his vendor who had been subse¬ 
quently made a defendant was substituted in his place. 
P was adjudged bankrupt in England and on the appli¬ 
cation of the sole remaining plaintiff his name was 
removed from the record. 

Held , that under Ss. 53 and 167, English Bankruptcy 
Act, P had no right left in the property in suit which 
vested in the trustee in bankruptcy and P therefore was 
not a proper party to a suit relating to that property 
and his name was rightly removed from the record by 
the lower Court. {Suhrawardy and Jack,JJ.) PRINCE 

Victor n. Narayan v. Kumar Bhoirabendra 
Narayan Deb. 34 0. W. N. 53 = 

A. I. R. 1930 Cal. 388. 
S. 102—Interpretation. 

- Provincial Insolvency Act (1920), Ss. 4 and 53 

— Application under S. 53 barred—Recourse to S. 4 
can be had — S. 4 is very wide in scope and gives the 
same powers as S. 102 of English Bankruptcy Act. 

The fact that the application as one under S. 53 is 
time barred does not prevent the Official Receiver from 
having recourse to S. 4. The section is extremely wide 
and empowers the Court to decide all questions whether 
of title or priority or of any . nature whatsoever, and 
whether involving matters of law or of fact which may 
arise in any case of insolvency or which the Court may 
deem it expedient or necessary to decide for the purpose 
of doing complete justice or making a complete distri¬ 
bution of property in any such case. An Insolvency 
Court in India would be right in assuming jurisdiction 
under S. 4 of the Provincial Insolvency Act in cases 
where the Bankruptcy Court in England would exercise 
jurisdiction under S. 102 of the English Bankruptcy Act 
37 All. 65, Rel. on ; A. I. R. 1926 Sind 140 and 
A.I.R. 1926 Sind 133. Dist. (Lobo, A. J. C.) OFFICIAL 

Receiver v. Tirathdas Mewaram. 971. C. 321 = 

A. I. R. 1927 Sind 66 (70, 71). 
BAR COUNCILS ACT (XXXVIII OF 1926). 

Disciplinary Jurisdiction. 

- Dgal Practitioner cannot new be proceeded under 

inherent jurisdiction. 

Per Sulaiman , Bannerji and Sen , JJ. —Independently 
of the Indian Bar Councils Act the High Court does not 
any longer possess any inherent jurisdiction to punish 
an advocate for professional misconduct or to adopt a 
procedure for enquiry other than that laid down in the 
Act or to pass an order for costs against him or impose 
a fine which are not contemplated by the Act. 
A.I.R. 1926 All. 623, Ref. ( Mears , C.J. Sulaiman , Boys t 
Banerji , Young . Sen and Ncamatullah , JJ.) SANTHA 

Nand V. BaSudeva Nanda. 1930 A. L. J. 402= 

A. I. R. 1930 All. 225 (239, 240) (F. B.). 

- Proceeding against legal practitioner—Counsel 

appearing before High Court on behalf of Bar Council 
—Direction to guilty legal practitioner regarding fees 
of couTisel. 

Where the High Court went into the report of the 
Bar Council and inflicted punishment on a legal prac¬ 
titioner and a counsel appeared on behalf of the Bar 
Council all the time, held , that the legal practitioner 
should be directed to pay a fee to the counsel. In 
all such cases it is desirable that a fee should be paid to 
the counsel appearing on behalf of the Bar Council. 
{Beasley, C.J ., Walsh and Pandalai , //.) In the matter 

of T. N. p. an Advocate. 1930 M. W. N. 216. 
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BAR COUNCILS ACT (1926), S. 8.: - • 

- Proceeding against legal practitioner—Verdict of 

Bar Council—High Court whether can come to indepen¬ 
dent conclusion on facts. 

Held that in a proceeding against a legal practitioner 
under the Bar Councils Act it is open to the High Court 
to consider the case on the evidence and arrive at a 
different conclusion to that of the Bar Tribunal. ( Beasley . 

C. J., Walsh and Pandalai, JJ.) In the matter of 

T. N. P. an Advocate. 1930 M. W. N. 216. 

Ss. 8 and 14—Advocate. 

- Advocates of Madras under the Act can act and 

plead in High Court insolvency jurisdiction—Presidency 
Towns Insolvency Act, S. 121 —Letters Patent (Madras), 

Cl. 9. 

Advocates enrolled in the Madras High Court under 
ihe provisions of the Bar Councils Act are entitled to 
act and plead in the insolvency jurisdiction of the High 
Court. (Coutti-Trotter , C. J. and Kutnaraswami Sastri 
and Walsh, //.) Re NEWLY ENROLLED ADVO¬ 
CATES. 82 Mad. 92= 113 I. C. 876 = 

- 28 M. L. W. 545 = 1928 M. W. N. 856 = 

A. I. R. 1928 Mad. 1182 = 55 M. L. J. 551. 

S. 8—Bar Council—Powers of. 

f 

- Weight should be attached to recommendations of 

Bar Council. 

Weight should be attached to the recommendations of 
the Bar Councils which represents the view of the legal 
profession regarding enrolment of legal practitioners. 
(Sul aim an and Pullan, J J I) litre An ADVOCATE. 

123 I. C. 683 = 1929 A. L. J. 1105 = 

A. I. R. 1930 All. 22. 

Ss. 8 and 9 (d)—Bar Council—Powers of. 

- Applicant enrolled af first-grade pleader in 1922 

—His application for re-admission as odvocate of chief 
Court—Bar Council objecting on ground of suspicious 
conduct of applicant—Applicant held to have right to 
apply for admission under Oudh Civil Rules, R. 285 
(1) (c) and (d)— Bar Council held to have acted honestly 
—Application refused. 

The applicant passed his law examination in 1919 he 
was enrolled as a pleader in 1920 and as a pleader of 
the first grade 1922. He applied for admission as an 
advocate of the Chief Court, which application was 
objected to by the Bar Council. It was found from 
record that in a suit wherein he had appeared, even 
though he had received a payment of sum which was 
due on a decree passed in favour of the decree-holder the 
pleader had retained the money from August 1924 till 
April 1926, and had then paid to the decree-holder, 
under circumstances not free from suspicion. 

Held that the applicant had the right to apply for 
admission under Oudh Civil Rules R. 285 (l) (c) and (d) 

Held also that in this instance the Bar Council had 
not acted otherwise than honestly, fairly and without 
prejudice and therefore the applicant was refused admis¬ 
sion as an advocate of the Chief Court. (Stuart, C. J. 
and Raza, /.) In re R. A PLEADER. 

6 O. W. N. 1080 = A. I. R. 1930 Oudh 121. 
S. 9—Advocate. 

- Bar Council should treat application for admis¬ 
sion as advocate on its merits—Bar Council must be 
convinced that certain member of profession does not 
deserve to be enrolled as advocate. 

If the Bar Council can establish that as fair-minded 
men, who have treated the application for admission as 
advocate on its merits and in a reasonable manner, they 
are convinced that a certain member of the profession 
does not deserve to be enrolled as an advocate and that l 


BAR COUNCILS ACT (1926), S. 9. 

his enrolment will be prejudicial to the credit of the 
body of advocates their objections should prevail. It 
may not be that the conduct in question deserves 
suspension or removal. Such conduct may not be such 
as to debar the applicant from practising in the Courts 
subordinate to the Chief Court. It may well be said 
that a man is not good enough to be an advocate, 
although he may be allowed to practise in such Courts. 
(Stuart, C.J. and Raza, J.) In re R. A PLEADER i 

6 O. W. N. 1080 = A I. R. 1930 Oudh 121. 

- Rules of tlu Allahabad High Court, R. 1 

proviso — Subordinate Court Meaning Courts at 
Afmere. 

The Subordinate Courts referred to in the proviso to 
R. 1 of the Allahabad High Court Rules framed 
under S. 9 of the Bar Councils Act are Courts within 
the province. Held, that Courts in Ajmere are not 
Courts subordinate to the Allahabad High Court within 
the meaning of the rule and that a practitioner in 
Ajmere cannot be enrolled. 

Per Curiam. The mere fact that the Ajmere Court 
might have power to deal with a legal practitioner and 
did not choose to exercise that power would not prevent 
the Allahabad High Court from taking action against a 
legal practitioner if he was in the Court either as an 
advocate or as a vakil. (Boys and Kisch, J/.) In re, 

a Vakil of Bewar. (1930; A. L. J. 839. 

Ss. 10,11 and 12. 

- Reference to the Bar Council —Charge compro¬ 
mised and complaint withdrawn—Bar Council , if 
functus officio —Further investigation — A r ecessity of a 
finding. 

Though during the pendency of the enquiry by the 
Bar Council of a complaint referred to it by the High 
Court under S. 10, the charge was compromised and the 
complaint withdrawn, the Bar Council has, nevertheless 
the power to proceed with the enquiry. The complain¬ 
ant after reference, is not in any way, a person who is 
like a plaintiff dominus lites . The Act requires that 
the Tribunal should come to a finding one way or the 
other. The Bar Councils is in the position of a trustee 
and guardian of the dignity and privileges of the Bar 
and the rights and duties of its members and it is to the 
interest of the profession that when a charge is made 
against an advocate, it should either be cleared up or be 
brought home to him. (Rankin, C.J., Buckland and 
Suhrawardy, J J.) In re, THE BAR COUNCIL’S ACT. 

57 Cal. 724 (S. B.). 

Ss. 10, 11 and 13, 

- Complaint referred by High Court to the tri¬ 
bunal through Bar Council—Tribunal must come to 
some decision either way—It cannot drop proceedings 
for want of prosecution. 

Where a complaint has been made to the Chief 
Justice and the Judges of a High Court under S. 10, 
Bar Councils Act, and such complaint has been referred 
to the Bar Council to be enquired into by a tribunal, it 
is incumbent upon the tiibunal to come to some finding 
or other and it cannot abandon the proceeding merely 
because the complainant withdrew the complaint. 

Per Rankin, C. J. —It is highly unsatisfactory from 
the point of view of advocates and of the public that 
anyone should make a solemn complaint against one 
of them to the High Court and have the matter referred 
to the tribunal and that then, without any finding which 
could clear the advocate, the enquiry should be dropped. 
The complainant after the matter has been referred to 
the tribunal is not in any way a person who is like a 
plaintiff dominus lites and if such complainant withdraws 
the complaint, and if from circumstances and evidence 
the tribunal is of opinion that there is no need to 
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investigate and the charge preferred has no substance it 
can so report. In other circumstances it is open to the 
tribunal to exercise its own discretion whether to em¬ 
ploy its power to summon the complainant personally or 
other people. The Act requires that the tribunal should 
come to a finding. 

Per Buckland, J. —Bar Council is in the position of a 
trustee and guardian of the dignity and privileges of the 
Bar and the rights and duties of its members, and it is 
to the interest of the profession that when a charge is 
made against an advocate it should either be cleared or 
brought home to him. The rules are so designed that 
•on a charge of misconduct there should be a finding one 
way or the other. {Rankin, C. J. and Buckland and 
Suhrawardy , //.) THE BAR COUNCILS ACT, In re. 

A. I. R. 1930 Cal. 574. 

Ss. 10 and 19 (2)—Procedure. 

- Hotice issued by High Court on Ybth June , 1928 

— Act coming into force on 1st June—Notice is ultra 
vires Procedure in S. 10 must be followed — Letters 
Patent ( Allahabad ), S. 8. 

A notice was issued on 13th June, 1928 by High Court 
against a pleader calling upon him to show cause why he 
should not be dealt with under the Legal Practitioner’s 
Act for professional misconduct. Objection was taken by 
the pleader in view of the Bar Councils Act which had 
come into force on 1st June, 1928. 

Held, that the provisions of the Letters Patent, in so 
far as they may conflict with the provisions of the Act, 
were abrogated by S. 19 (2) and therefore it was neces¬ 
sary for the case to be either referred to the Bar 
Council or at any rate for the Bar Council to be con¬ 
sulted. The Court was not properly seised of the case 
and that the notice issued to show cause was, as framed 
ultra vires and a nullity. {Boys, Weir'and King , //.) 
A VAKIL OF AZAMGARH, In the matter of. 

51 All. 76 = 26 A. L. J. 1039-112 I. C. 214 = 
29 Cr. L. J. 998 = A. I. R. 1928 All. 439 (F. B.). 

S. 13—Inherent Powers. 

—- Legal Practitioners Act {XVIII of 1879)— 

High Court. 

Per Full Bench. —Inherent powers of the Supreme 
Court of Calcutta were not conferred on the Allahabad 
High Court by the Indian High Courts Act of 1861 and 
no power to exercise inherent disciplinary jurisdiction 
over legal practitioners independently of the Legal Prac¬ 
titioners Act and the Indian Bar Councils Act now exists 
in the Allahabad High Court in respect of their pro¬ 
fessional or other misconduct. {Mears, C. J., Boys and 
Youngs , //., Contra.) {Mears, C. J., Sulaiman, Boys. 
Banerji , Young, Sen and Niamatullah, J J.) MAHANT 

Shantah Nand v. Basuijeva Nand. 

1930 A.L.J. 402 = A.I.R. 1930 All. 225 (234) (F. B.) 

BAR COUNCILS RULES (Allahabad). 

R. 1—Interpretation. 

-“ High Court ” means Chartered High Court. 

High Court ” referred to in Bar Council R. 1 is a 
Chartered High Court. {Sulaiman and Kendall, J J.) 
AN Advocate, in re. 1929 A.L. J. 1195 = 

122 I.C. 894 =A.I.R. 1930 All. 91. (1). 

-- Benares State Chief Court is neither High 

Court nor Court subordinate to Allahabad High Court. 

Benares State Chief Court is neither High Court with¬ 
in the meaning of Bar Council, R.l, nor is it subordinate 
to the Allahabad High Court, and hence a legal practi¬ 
tioner who enrols himself as a pleader in Allahabad Dis¬ 
trict Court and practises in the Benares State Courts 
eannot be treated as having practised in any High Court 
or a Court subordinate to Allahabad High Court and 
as such he is not entitled to be enrolled as an advocate 


of Allahabad High Court {Sulaiman and Kendall , 
//.) AN ADVOCATE, In re. 1929 A. L. J. 1195 = 

122 I. C. 894 = A. I. R. 1930 All. 91 (1). 

BARKI SERVICE. 

^(1) Grant. 

(2) Inam. 

BAR OF SUIT —See C. P. CODE, O. 2, R. 2. 

BARRISTER —See LEGAL PRACTITIONER. 

BARRISTER’S CLERK —See LEGAL PRACTI 
T10NER. 

BAR TO FRESH TRIAL. See Cr. P. CODE, S. 403. 


BAR TO PROSECUTION— 

See (1) Crim. Pro. Code, S. 403. 
(2) Criminal Trial. 

BENAMI. 

Burden of Proof. 

Consideration. 

Effect of. 

Estoppel. 

Evidence of. 

Fraudulent transfer. 

Nominal and Sham transfer. 
Presumption. 

Test of. 

Burden of Proof. 



- Person's name inserted in couvefy/ice—Person 

alleging that he is not the real owner must prove the 


same. 


Where properties are purchased in the joint names of 
two persons and it is alleged that the properties belong 
to only one of them and the name of the other was inser¬ 
ted merely to enable to present the deeds for registra¬ 
tion the party alleging must prove that the other was 
not a joint owner. A. I. R. 1926 P. C. 77 and A. I. R. 
1928 Rang. 220, Rel. on. {Heald, Ag. C.J. and Otter, 
/.) Ma San v. Ma Chit Su. 

A. I. R. 1930 Rang. 218. 

-A person alleging that a sale standing in another’s 

name is really benami for himself has to prove that it is 
a benami transaction and to succeed in this it is neces¬ 
sary for him to prove among other things that the 
purchase-money was supplied by him. {Ffordc and 
Bhide , J J.) MOHAMMAD YAKUB v. BlSHAN 
Sarup. 119 I. C. 767 = 11 Lah. L. J. 267. 


-—Where a party alleges that a certain transaction 

is benami , the burden of establishing that the ostensible 
owner in whose name the transaction stands, is the bena- 
midar, lies upon the person who makes the allegation, 
A. I. R. 1926 P. C. 77, Foil. {Sir Louis Stuart, Kt. 
C. J. and Pullan, /.) COLLECTOR OF C AWN PORE v. 

Hamid Ali Khan. 1141. C. 506 (Oudh). 


- Burden of proving that person named in sale 

deed as purchaser is benamidar lies on person alleging 
it and he must prove that the purchase money came 
from him. 

If a person alleges that he is the real purchaser and 
the person named in the sale deed as purchaser is his 
benamidar, the onus lies heavily on him to prove by co¬ 
gent and satisfactory evidence that the other is a bena¬ 
midar and that the transaction is not what it purports to 
be. He must prove that the puchase money came from 
his pocket. In order to discharge this burden it is not 
sufficient merely to point to matters of suspicion or even 
to plausible conjecture. 13 W. R. (P. C.)14; 14 M. I. A. 
235 (P. C.) ; 11 M.I.A. 28 (P.C.); 25 Cal. 473 (P. C.) 
and 6 C. L. J. 472, Rel. on. {Percival, J.C.and Rup 
chand , A. J. C.) KAISER KHAN v. RATTTNCHAND. 

A. I. R. 1929 Sind 195. 
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- Evidence Act , *S\ 101— Vendor and vendee near 

relations — Sale-deed until vendor—Vendec must prove 
that sale 7uas not nominal (Obiter.) 

Where the vendor and vendee are near relations and 
the sale deed is in possession of the vendor, the burden 
of proving that the sale is not bogus is on the vendee. 

(Macnair , A. J. C.) MOHANSINGH PUNJI- 

103 I. C. 812 = A. I. R. 1927 Nag 327. 

- Burden is on person alleging ownership. 

In all benamidar transactions the very object of the 
parties is secrecy ; but still the person who alleges that 
property conveyed to another belongs to himself must 
prove his allegation and prove it beyond reasonable 
doubt. (The Lord Chancellor) MAUNG PO KlN ?'• 
Maung Po Shein. 4 Rang. 518 = 24 A. L. J. 758. 

96 I.C 142 = 31 C.W.N. 252 = 

3 0. W.N. 845 = 38 M. L. T. 70 = 

A. I. R. 1926 P. C. 77. 

- Registered conveyance —Onus of proof is on 

party raising plea of benami—Strong evidence is neces¬ 
sary—Source of purchase money and other circum¬ 
stances must also be considered besides oral evidence. 

When a conveyance has been executed and duly regis¬ 
tered in favour of a certain person, it requires strong 
and clear evidence to justify a Court in holding that 
the person in whose favour the conveyance was executed 
was a mere benamidar for some third person. The bur¬ 
den of proof lies on the person who raises the plea of 
benami. 

In cases of alleged benami transactions, the deter¬ 
mination of the question must depend not merely on 
direct oral evidence but also upon circumstances such as 
the source of the purchase-money, the possession of the 
property, the custody of title-deeds, the adequacy of the 
consideration and the like. A. I. R. 1924 Cal. 523, Foil. 
(IVadegavkar. A.J.C.) RAMDHAN r/. PURUSHOTTAM. 

22 N. L. R. 49 = 88 I. C. 699 - 
A. I. R. 1926 Nag. 109. 

-Onus is heavily on him who propounds benami 
nature of the transaction. 

The burden of establishing that an ostensible owner 
in whose name the deeds stand is a benamidar for 
another is upon the party who alleges it. The burden 
is no doubt a difficult one to discharge, because in all 
these benami transactions the very object of the parties 
is secrecy ; but still the person who alleges that property- 
conveyed to another belongs to him must prove his alle¬ 
gation and prove it beyond reasonable doubt. A. I. R. 
1926 P.C. 77, Foil. ( IVazir Husan and Raza. JJ.) BAN- 
sidhar v. Mata DIN. 98 I. C. 303=3 O.W.N. 849. 

-Onus of proof is on party sett ting up plea. 

An ostensible purchaser must be assumed to be the 
real purchaser until the contrary is shown. (Das and 
Adami , //.) SR1PAT SINGH v. NARESH CHANDRA 
BOSE. 1925 P. H. C. C. 239 = 

A. I. R. 1926 Pat. 94 (98). 

-Onus is on the propounder. 

The onus of establishing benami is on the person alleg- 
: ng it. He has to lead evidence in proof of benami and 
the opposite party is entitled to give rebutting evidence. 
(Adami and Sen, JJ.) MABUD BAKSH v. MT. 

Mahamudan. 7 P. L. T. 445 = 93 I. C. 273 = 

1926 P. H. C. 0. 24. 

- Property bought in wife's name—Burden of prov¬ 
ing benami nature lies on party asserting it. 

The burden of proving the transaction to be a benami 
one lies on the persons alleging it to be so, when a large 
portion of the purchase-money was paid by a husband 
for property bought in the name of his wife. When a 
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long period has elapsed since the transaction the burden 
is greatly enhanced. ( Kendall and Pullan , A.J.Csfy 

Mt. Raj Kunwari v. mt. Rani Maharaj Run- 
war Kunwari. 82 I.C. 832=A.I.R. 1926 Oudh 243- 

-Onus lies on person setting up. 

The onus of proving any transaction to be a sham or 
a benami one lies on the person asserting it to be so, but 
even a very small quantity of evidence is enough for 
such a purpose. But such a transfer cannot be consi¬ 
dered as nothing and it is necessary for the person im¬ 
pugning its apparent character to show something 01 - 
other to establish that it is a benami or sham tran¬ 
saction. ( Kendall and Pullan , A. J. Cs.) MT. RAJ 

Kunwari v. Mt Rani Maharaj Kunwar Kun¬ 
wari. 82 I. C. 832 = A. I. R. 1925 Oudh 243. 

- Burden of proof is on party setting up. 

The party alleging that a person is a benamidar is 
bound to prove it. ( Newbould and Cuming , //.) 
TUKA MEAH V. NABIN CHANDRA MAZUMDAR. 

651. C. 701 = A. I. R. 1923 Cal. 292 (2). 

When the deed is in the name of the Defendant, the 
onus is on the plaintiff to show that it was a benami 
transaction. ( Coutts and Ross , JJ.) RaMPATI RaUT 
v. Mahanth Hanuman Saran. 

1923 P. H. C. C. 142 = 76 I.C. 1049 = 

1 Pat. L. R. 235 = 5 P. L. T. 347= 

A. I. R. 1923 Pat. 303. 

— Burden is on those who set it up. 

The burden of proving that a grant is benami for 
another is on that other who sets it up. ( Lord Atkinson .) 

Arab ali Khan v. Mahamad Ali Khan. 

20 All. L. J. 545= 67 I. C. 444 = 

36 C. L. J. 554 = 24 B. L. R. 951 = 

31 Mad. L. T. 94 = A.I.R. 1922 P.C. 84 = 

43 Mad. L. J. 104(P.C.). 

Evidence Act , .S’. 101 —Admissions will shift 

onus. 

Where a party had admitted the gift by A to B and 
the transaction is undisputed for several years even 
after the death of A , Held , that the burden of proving 
the transaction was fictitious lies heavily on the party 
and is not discharged by proving that the donor manag¬ 
ed the property especially where the donee was 
almost illiterate. ( Daniels and Lyle , A. J. Cs.) Mt. 

Anjuman-un-Nisa v. Shaik ashiq Ali. 

8 O.L. J. 439=66 I.C. 222 = 
A. I. R. 1922 Oudh 178. 

-Onus is on party pleading benami. 

The burden of proof lies upon the person who alleges 
that the apparent is not the real state of things, and 
although circumstances of suspicion might exist, the 
Court should not decide upon mere suspicion but upon 
legal grounds established by evidence. But if the evi¬ 
dence on neither side is wholly convincing, specially upon 
the fundamental criterion, namely the source of the pur¬ 
chase money, when the evidence given and withheld is 
open to adverse criticism, the Courts must rely on the 
surrounding circumstances, the position of the parties 
and their relation to one another, the motives which 
could govern their actions and their subsequent con¬ 
duct. ( Mookcrjce , A.C. J. and FIetcher , J.) PROTAP 

Chandra v. Saratchandra. 25 C.W.N. 544= 
62 I.C. 348 = 33 C. L. J. 201 = A.I.R. 1921 Cal. 101. 

Consideration. 

- Transfer in lieu of debt actually due cannot be 

regarded as benami . 

A transfer in consideration of a debt which is actually 
, due cannot be held to be a benami transaction. 44 Cal. 
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662 (P. C.), Foil, (i Coutts and Macplierson , //.) 
BIBI SAIRA V. Bibi Saliman. 63 I. C. 111 = 

2 P. L. T. 577= A. I. R. 1921 Pat. 395. 

Effect of. 

- Setting aside a benami transaction not contraven¬ 
ing the provisions of the law—Courts arc hound to give 
effect to it. 

So long as a benami transaction does not contravene 
the provisions of the law, the Courts are bound to give 
it effect. The benamidar has no beneficial interest in 
the property or business that stands in his name; he re¬ 
presents the real owner, and so far as their relative legal 
position is concerned he is a mere trustee for him. 

(Mitter , /.) Afiran Bibi v. Narimtulla Saha. 

48 C. L. J. 135 = 1121. C. 458 = 
A I. R. 1928 Cal. 666. 

- -C. P. Land Revenue Act ( l9l 7), S. 107 —Lease 

in A's name—Money belonging to A and B—BV right 
against A is ?iot affected — Pri7iciple applies whether 
lease is granted voluntarily or lessor is compelled to 
give it. 

When any person takes in his own name a lease in 
perpetuity, or indeed any other lease or any other con¬ 
tract, with money belonging to himself and others, the 
rights of these others against him are not affected by his 
omission to mention their names, though their rights 
and liabilities in respect of the other party to the contract 
may be. There is no difference in principle when the 
lessor does not grant the lease voluntarily but is com¬ 
pelled to do so under the provisions of S.107 of the Land 
Revenue Act. ( Hallifax , A. J. C .) SUKHDEO v. 
UjAL. 100 I. C. 772 = A. I. R. 1927 Nag. 207. 

-- —Simple benami without indication of fraud — 

Defendant must aver and prcwe fraud. 

If a simple benami is alleged in the plaint without any 
suggestion indicating that a fraud or an illegal act was 
contemplated, the defendant would have to aver and 
prove the fraud or the unlawful act that was intended 
and carried out. (Suhrawardy and Mukerji , //.) 
RAJANI KaNTA v . ABANI KaNTA. 941. C. 33 = 

A. I. R. 1926 Cal. 850. 
So long as the benami transaction does not contravene 
the provisions of law*, the Courts are bound to give effect 
to it. (IVazir Hasan and Pullan , A. J. Cs.) BaNSI 

Dhar v. Ajudhia Prasad. 

27 O. C. 175=821. C. 333 = 11 0. L.J.619 = 

A. I. R. 1925 Oudh 120. 

- Benamidar is constructive trustee of the real 

owner. 

Ostensible vendee holds possession for the benefit of 
real owner. Benami arrangement gives rise to a con¬ 
structive trust and benamidar is the real owner under an 
obligation to hold the property in trust for and not for 
any benefit of his own. 46 Cal. 566 P. C Foil. 

(IVazir Hasan and Cuming , A. J. Cs 0 RaUNAQ ALI v. 

Syed Najir Husain. 11 o. L. J. 92 = 

78 I. C. 359 = A. I. R. 1924 Oudh 321. 

— - The bejieficial owner is the legal envner. 

In a benami purchase of land, the person who is 
proved, as a fact, to be the beneficial owner is the actual 
legal owner. (Ross, /.) MUNSHI GOBIND PRASAD 
V. Lala Tagdeep Sahai. 1 Pat. L. R. Civ. 316 = 

77 I.C. 252 = A. I. R. 1924 Pat. 185. 

Parties in pari ddiioXo-Fraud carried out—Court 
would dismiss claim — T. P. Act , S. 5 —3 Maxim in pari 

delicto— Practice — Plea—Defendant can plead in pari 
delicto. 

A defendant can properly plead and rely on facts 
showing that he and the plaintiff w T ere in pari delicto 
(4 Q. B. p. 312, 1869, Ref.) If the Court finds that 

D. D.—VOL. I—24 


BENAMI. 

parties were acting together with a view to perpetrate 
fraud and did in fact perpetrate that fraud, and that 
there is no difference in the degree of the plaintiff and 
defendant’s guilt, the duty of the Court is to dismiss the 
claim. A. I. R. 1923 Cal. 90, Ref. ( Mcars , C. J. and 
Barterji, /.) VlLAYAT HUSSAIN v. MT. MlSRAN. 

21 A. L. J. 303 = 72 I. C. 92 = 45 All. 396 = 
4 L. R. All. Civ. 418 = A.I.R. 1923 All. 504. 

- Strangers can challenge the payment of consi¬ 
deration when the deed is challenged as fictitious. 

The principle, enunciated by the Judicial Committee 
in 27 All. 271,that a stranger to a deed which is intended 
to be ieal and operative between the parties thereto 
cannot dispute the payment or non-payment of consi¬ 
deration. Its adequacy .or inadequacy has no bearing in a 
case where a deed is challenged as fictitious and never de¬ 
signed to operate as a real deed or to effect a transfer of 
title. (Mookerjee and Rankin . J/.) KaMINI KUMAR 

Deb v. Durga Charan Nag. 37 C. L. J. 122= 

74 I. C. 392 = A. I. R. 1923 Cal. 521. 

Estoppel. 

Although tenancy is personal, there is nothing in the 
C. F. Tenancy Act to prevent a tenancy being held 
benami. If a recorded tenant holds land benami for the 
real tenant with the knowledge and consent of the land¬ 
lord, the latter cannot oust the real tenant on the ground 
that he is a trespasser : A. I. R. 1926 Nag. 239, Foil. 
(Subhcdar. A. J. C.) PURA v. JaLAM SlNGH. 

118 I. C. 684 (Nag,). 

- Defendant purchasing benami in plaintiff's name 

and remaining in possession and defrauding a stranger 
in collusion with plaintiff—Plaintiff suing for posses¬ 
sion—Defendant cannot successfully plead benami and 
fraud — Fraud . 

Defendant sold part of her husband’s estate, purchased 
a house in plaintiff’s name out of the proceeds and suc¬ 
cessfully deluded the reversioner into believing that the 
proceeds had been devoted to the payment of debts 
binding on the estate. Defendant was in possession of 
the house. In a suit by plaintiff for possession. 

Held , that it was not open to defendant to show that 
it was she that provided the funds for the purchase, by 
means of a fraud on the reversioner, to which she and 
plaintiff were parties on the principle -that that party 
fiails who first has to allege the fraud in which he parti¬ 
cipated. 2 M. L. J. 484 and 31 Bom. 405 Foil. A. I. R. 
1923 Cal. 90, not foil. ( Waller , /). PACHYAMMAL v . 
Devanai AmmaL. 22 M. L. W. 313 = 91 I.C. 776 = 

A. I. R. 1925 Mad. 1016. 

Evidence of, 

- Mortgage in favour of A—B alleging himself to- 

be real mortgagee—Mortgagor living with her sister's 
husband B— Mortgagor's property in danger of being 
sold in executio?i of her step-daughter's decree — A 
being law agent to B 's brother — A not very well-to-do 
and unlikely to adva7ice large sum on p) operty which 
was subject of litigation—Oral evidence showing 
that B had handed over to A that amount to save 
mortgagor's property — Mortgage-deed in A's possession 
—B 7iot producing his accounts — Mortgage amount 
not mentioned by B in his insolvency petition 7ior in 
partition proceedings i?i his family—A held bena?nida7‘ 
for B. 

A was mortgagee of certain property and the mwiey 
advanced on the mortgage was Rs. 1,750. B claimed 
that it was really he who advanced the money and that 
A was merely his benamidar. B was the mortgagor’s 
sister’s husband who was living with him. The mort¬ 
gaged property was already subject of litigation. A was 
a law-agent of B's brother. He was not a very well-to-do 
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person and was unlikely to advance such a large 
sum on the property which was subject of litigation. | 
The mortgagor’s property was in danger of being sold 
in execution of decree brought against her by her 
step-daughter. There was also oral evidence which 
showed that the said Rs. 1,750 were handed over to A 
by B in order to save the mortgagor’s property from 
Court-sale. 

Held, that A was benamidar for B though the mort¬ 
gage-deed was in A's possession. B did not produce 
the accounts of his trade, and further the mortgage 
amount was not mentioned by B in the insolvency 
petition filed by him, nor was it mentioned in the 
partition proceedings in B's family. ( Dcvadoss and 
Walsh , //;. Pitch ay ya v. Rattamma. 

29 M. L. W. 56 = 115 I. C. 340 = 
AIR. 1929 Mad. 268 = 55 M. L. J. 856. 

- Mot ire for benami purchase held to be not reason¬ 
able. 

Where a person said that as he was a resident of 
native State and owned vast lands in British India and 
as he wanted somebody to attend to revenue authorities 
in British India he got the sale-deed executed 
benami in the name of another, such motive cannot be 
said to be a reasonable one as a simple power of 
attorney would have served the purpose. (Pereiral, J.C. 
and Ru pc hand, A. J. C.) KAISER K HAN v. RATTAN 
CHAND. A. I. R. 1929 Sind 195. 

- Suit by N against K for a declaration that he 

is a real purchaser and K mere benamidar—Entry by 
K into account book of N of whole amount spent in pur¬ 
chasing property—Such entry is not aeknowledgment 
that all money was paid by N. 

Per Rupchand, A. J. C .— Where a suit was brought 
by N against K for a declaration that he was the 
real purchaser of property and K ', who was mentioned 
in the sale-deed as purchaser was a mere benamidar, the 
fact that K made an entry into account book of N of 
the whole amount spent in purchasing the property; is in 
no sense an acknowledgment that all the money was 
paid by N but is consistent with an entry made by a 
partner in a book showing the total cost to the debit 
side of their joint purchase. (Perciral, J. C. and Rup¬ 
chand', A. j. C.) Kaiser Khan v. Rattanchand. 

A. I. R. 1929 Sind 195. 

- Slight evidence is sufficient to prove. 

As benami transactions are very common in Indian 
practice, even a slight quantity of evidence may suffice to 
show that it was a sham transaction : 15 Cal. 20 (P. C.) 
Rel. on. (Cuming and Page, JJ.) TlRTHA Mai DASI 
r. AL 1 KULLAH. 98 I. C. 129 = A.I.R. 1927 Cal. 140. 

In view of the extraordinary prevalence of benami 
transactions in India, even slight quantity of evidence 
may suffice to prove it : 23 C. W. N. 321 (P. C.) Foil. 
(Findlay, O. J. C .) MlRZA AHMAD BAIG v. MODEL 

Mills Nagpur, ltd. 9 N. L. J. 130 = 

92 I. C. 25 = A. I. R. 1926 Nag. 262. 

Though slight evidence is sufficient, probabilities 
are not enough. 

Per Das, J. —As benami transactions are very familiar 
in Indian practice, even a slight quantity of evidence to 
show that it was a sham transaction may suffice for the 
purpose. The person who impugns its apparent charac¬ 
ter must not rely, however, solely on probabilities. He 
must show something definite to establish that it is a 
sham transaction, on the principle that the burden of 
proof lies upon the person who claims contrary to the 
tenor of a deed and alleges that the apparent is not the 


BENAMI. 

real state of things. (Dawson Miller, C. J. on difference 
between Das, and Foster, JJ.) HlTENDRA SlNGH r. 

Rameswar Singh. 4 Pat. 610 = 88 X C. 141 = 

87 I.C. 849 = 6 P. L. T. 634 = A. I. R. 1925 Pat. 626. 

- Suspicion is no ground, but direct er'idcnce and 

circumstances Such as source of purchase money c>r 
possession are grounds—Burden is on him who alleges 
Benami. , »> 

Though in cases of alleged benami transactions, there 
may be grounds for suspicion, yet the Court’s decision 
must rest not upon suspicion, but upon legal grounds 
established by legal testimony. In cases of this character, 
the determination of the question must depend not 
merely upon direct oral evidence but also upon circum¬ 
stances, such as the source of the purchase-money, the 
possession of the disputed property, the custody of the 
title-deeds, the adequacy of consideration and like facts. 
The burden of proof lies on the person who claims 
against the tenor of the deed. (Mookerjee and Rankin, 
JJ.) ABDUL LATIF KAZI v. ABDUL HUQ KAZI. 

28 C. W. N. 62 = 811. C. 667 = 

A. I. R 1924 Cal. 523. 

- Slight evidence, but not mere probabilities may 

suffice to show benami nature — Source of purchase- 
money is the test but in absence of conclusive evidence , 
probabilities and conduct of parties are to be considered 
(case-law discussed'). 

As benami transactions are very familiar in Indian 
practice, even a slight quantity of evidence to show that 
it was a sham transaction may suffice for the purpose. 
The person who impugns its apparent character must 
not rely however, solely on probabilities. He must show 
something definite to establish that it is a sham tran¬ 
saction on the principle that the burden of proof lies upon 
the person who claims contrary to the tenor of a deed 
and alleges that the apparent is not the real state of 
things. The most important test to be applied in these 
cases is the source whence the consideration came. 
Where, however, from the lapse of time direct evidence 
of a conclusive or reliable character is not forthcoming 
as to the payment of consideration the case must be 
dealt with on reasonable probabilities and legal inferences 
arising from proved or admitted facts. If the evidence 
on neither side is wholly convincing as to the funda¬ 
mental criterion namely the source of the purchase- 
money, if the evidence given and withheld is open to 
adverse criticism, the Court must rely on the surrounding 
circumstances, the position of the parties and their re¬ 
lation to one another, the motives which could govern 
their actions and their subsequent conduct, including 
their dealings with or enjoyment of the disputed property. 
The doctrine of advancement in favour of wife or child 
does not apply in India but the relationship is a circum 
stance which is taken into consideration in India in 
determining whether the transaction is benami or not. 

1 M. L. W. 451, Diss ; 32 C. L. J. 490 (P. C.), Foil. 

(Mukerjee and Chotzner, JJ.) BHUBAN MOH1NI DaSI 

KUMUD Bala DaSI. 28 C. W. N. 131 = 

62 I. C. 934=39 C. L. J. 140 = 
A. I. R. 1924 Cal. 467. 

- Benami transactions require conclusive evidence 

to prove that they are such. Mere suspicion is insuffi¬ 
cient. (Jwala Prasad and Kulwant Sahay, JJ.) RAJ- 

eshwar Prasad narain Singh v. Mohammad 
Khalil-ul-Rahman. S Pat 622=781. C. 796 = 

6 P. L. T. 223= A. I. R. 1924 Pat. 469. 

- Vendor living with vendee (his wife) and his 

being involved in debt is not sufficient proof. 

The circumstances that the vendor who was the hus¬ 
band of the vendee continued to live in the house up to 
his death and that he was in debts and therefore had 
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some motives in entering into a benami transaction, is 
not sufficient to establish the benami character of the 
transaction. ( Mulliek and Kulwant Sahay, //.) 

Puran Mall v. Mt. Dilwa. 4 P. L. T. 54 = 

72 I. C. 1003 = A. I. E. 1924 Pat. 333. 

_ Onus of proof is on party pleading benami — 

Suspicious circumstances are not enough to vitiate tran¬ 
saction. 

The burden of proof lies on the party assailing a 
transaction as benami, although the circumstances may 
be suspicious. In such cases it is essential to take care 
that the decision of the Court rests not upon suspicion, 
but upon legal grounds, established by legal testimony. 
11 M. I. A. 28 (P. C.), Foil. ( Lord P/iillimore. ) SETH 
Maniklal Mansukhbai v. Raja Bijoysingh 
DUDHURIA. 25 0. W. N. 409 = 1921 M. W. N. 80 = 

62 I. C. 356=A. I. R. 1921 P. C. 69. 

Fraudulent Transfer. 

- Trust Act , S. 84— Colourable transfer to defraud 

.creditors — Intentio?i not carried out—Transfer can be 
revoked—Transfer of Property Act , A. 53. 

A transfer which is merely colourable and made with 
the intention of defrauding creditors can be set aside by 
the transferrer at any time before the fraud has actually 
taken place: 33 Cal. 967 and 20 Mad. 326, Ref.; 
52 I.C. 866. Foil. English cases Disc. {Courtney-Terrell , 
C. J. and Jwala Prasad. J.) SURYA MULL MARWARI 

v. dwarka Prasad Marwari. 10 Pat. L. T. 138 = 

115 I. C. 890 = A. I. E. 1929 Pat. 127. 

- Benami transfer of property for fraudulent pur¬ 
pose—Purpose carried out—Person in possession will be 
entitled to possessioti. 

A conveyed her lands benami to B to save them from 
attachment in a decree against her and actually succeed¬ 
ed in so saving them. But A remained in possession of 
the lands all along exercising the rights of an owner. 
She was disturbed from possession by the adopted chil¬ 
dren of B on B's death. A filed a suit for possession of 
and declaration of owne^hip over the lands. 

Held , that the fraudulent purpose of conveyance was 
carried out inasmuch as the lands were saved from 
attachment and therefore the maxim in pari delicto 
potior est conditio possidentis would apply. A would 
not however get declaration that she was the owner of 
the lands. ( Rutledge , C. J. a?id Carr , J.) MA Man 
Cha z/. Ma E. 4 Rang. 429 = 99 I C. 949 = 

A. I. R. 1927 Rang. 86. 

- Carrying out the fraud—Suit for recovery of 

property—If maintainable. 

Where in order to defeat his creditors, a debtor con 
veyed his property to another and when the same was 
attached by the creditors, the transferee successfully ob¬ 
jected to the same and got the attachment raised, the 
debtor cannot afterwards maintain a suit for recovering 
the properties on the ground the transfer was fictitious. 
A party guilty of entering into a fraudulent contract 
would be entitled to recover the property conveyed pro¬ 
vided the fraudulent purpose has not been executed. 
Case-law referred to. ( Wazir Hasan and Cuming , A. 

J. Cs.) raunaq ali v. Nazir Hussain. 

110. L. J. 92 = 78 I. C. 359 = 
A.I.R. 1924 Oudh 321. 

- Suit by fraudulent grantee for recovery of pro¬ 
perty—Fraudulent purpose carried out—Whether suit 

maintainable • i . , 

One Sj executed a mortgage in favour of D. This 
transaction was ascertained to be fictitious, and the con¬ 
veyance was never intended to pass title and the mort- , 
gage was effected solely with a view to delay, if not to 
defeat the creditors of S. The fraudulent purpose was ■ 
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accomplished. D obtained a decree on the mortgage 
and became purchaser. The successors of D commen¬ 
ced the present action for a declaration of their title by 
purchase at auction sale for recovery of possession from 
the successors of S. Held , that the plaintiff must fail. 
The rules that guide the Court in the matter of fraudu¬ 
lent conveyances are as follows : (1) when recovery of 

property is claimed by the fraudulent grantor from the 
grantee, the modern rule is that although where intended 
fraud has been carried into effect, the Court will not 
help the owner to recover the property which he has once 
cast off in order to defraud others, yet if he has not de¬ 
frauded any one, the Court will not punish his intention 
by giving his estate away to another whose retention of it 
is an act of gross fraud. Jaylor v. Bowers , 1 Q.B.D. 291, 
ref. (2), When recovery of property is sought by the 
fraudulent grantee against the grantor the rule is :—If a 
Benamidar, who has used a fraudulent transfer to defeat 
an execution levied by his ostensible transferor, were to 
seek the assistance of Court to obtain possession from 
the latter, the Court might well allow the transferor to 
plead the real facts even though the plea involved a 
declaration by the defendant of his own turpitude, 
(20 Mad. 326, p. 332;. This is allowed not for his own 
sake but on grounds of public policy. 31 Bom. 40:>; 
37 Bom. 217 Not followed. Case law discussed. ( Mooker- 
jee and Chotzner, J J.) RAGHUPAT1 CHA1TERJEE v. 

Nrisinga Hori Das. 36 C. L. J. 491 = 711. C. 1 = 

A. I. R. 1923 Cal. 90. 

- Plaintiff when can succeed. 

Where the purpose of a benami transaction is fraudu¬ 
lent, a party trying to avoid the transaction must show 
that the purpose did not go beyond the stage of mere in¬ 
tention, otherwise the maxim In Pari delicto will apply. 
( Mittra , Offg. A. J. C.) ISMAIL v. WASUDEO. 

59 I C. 285 = 16 N. L. R. 129. 

Nominal and Sham Transfer. 

- Benami and sham transfer are different—In for¬ 
mer legal title is intended to be transferred—In latter 
7io interest , legal or beneficial, is transferred. 

The essence of a sham transaction is that though a 
registered deed is brought into existence no title of any 
kind, either legal or beneficial, is intended to be passed 
thereby co any person whatsover, i,e., the deed of trans¬ 
fer is not intended to effect any transfer of property. 
The difference between sham transactions and benami 
transactions is one of intention. If the deed of transfer 
is made with the intention of placing the property in the 
name of a third person, the intention clearly amounts to 
a transfer of the legal title, and such a transaction can 
scarcely be called a sham transaction, but comes direct¬ 
ly within the meaning of benami transactions properly 
so called. 

If a sale-deed is got up to fight certain third parties, 
the intention to be drawn from the transaction is irresis¬ 
tible that the legal title at any rate was intended to be 
passed by the transaction from the transferor to the 
transferee; otherwise the very object of the transfer fails. 
27 M.L.J. 445, Dist. ( Spencer , Og.C. J. and Srinivasa 
Aiyangar, /.) RANGAPPA NAYAKAR v. RANGASAMI 

Nayakar. 1925 M. W. N. 232= 88 I. C. 249 = 

A. I. R. 1925 Mad. 1005. 

Presumption—Advancement. 

-Principles and distinction between benami and 

advancement pointed out. ( Stuart , C.J , and Raza , /.) 
Mizra Md. SADIQ v . Fakhr Jaham Begam. 

3 Luck. 521 = 117 I. C. 385 = 6 O. W. N. 1251 = 

A. I. R. 1929 Oudh 97 (108). 
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Presumption—Burmese. 

- Deed of partition by a Burmese in favour of his 

<laughter by first wife, he being heavily indebted — Pater - 
nal grandmother appointed guardian of daughter and 
she successfully objecting to creditors' attaching tht 
property—Father subsequently compromising with cre¬ 
ditors for a very small sum—Daughter all the while 
living with her maternal uncle—Father continuing in 
possession ot property but contributing for daughter's 
support—Father always assuring daughter that her 
property would be restored to her—Burden lay heavily 
on father for proving fictitiousness of the deed as his 
indebtedness would equally lead him to make real parti¬ 
tion in favour of his daughter. 

One T , a Burmese, who was heavily indebted soon 
after his second marriage took all the steps necessary to 
carry out a legal partition and to vest the appropriate 
share in his daughter by first wife. The family were 
consulted and the formal document was executed by the 
father. The paternal grandmother of the daughter 
undertook to take charge of the daughter’s share until 
the daughter’s majority. Subsequently 7”s creditors who 
had obtained decrees against him by way of execution 
attached the property given in partition to the daughter. 
The grandmother acting on behalf of the daughter took 
proceedings to have the attachment set aside and succee¬ 
ded. The father subsequently made a composition with 
his creditors at a very low amount. About the time of 
the deed of partition the daughter went to live with her 
maternal grandmother with whom she continued to live 
until her marriage. T, however, continued in possession 
of the property receiving the rents and produce but 
contributing to the daughter’s support. T was all the 
while assuring his daughter and his relations that the 
property was safe and would be restored to her. Repre¬ 
sentations had been made by T on various occasions to 
various revenue officers that the lands in question were 
the daughter’s and that he was leasing them on her be¬ 
half. In a suit by the daughter for possession of the 
lands from her father it was contended that the deed was 
fictitious. 

Held : that T failed to discharge the onus which lay 
heavily upon him in the circumstances to show that the 
transaction was fictitious. As the plea of defrauding 
the creditors was set up, T ought to have proved by co¬ 
gent evidence the averment. The case differed from the 
usual form of benami transactions in that there was an 
undoubted legal right of the transferee existing indepen¬ 
dently of the impugned transaction to receive a transfer 
of some property and the very fact that T was heavily 
indebted would as likely lead the father to make a real 
partition as a fictitious one. ( Lord Atkin.) Ma 
NGWE NAING v. MAUNG THA MAUNG. 

7 Rang. 4 = 114 I. C. 695 = 29 M. L. W. 669 = 
1929 M. W. N. 235 = 33 C. W. N. 533 = 
31 Bom. L. R. 311 = 49 C. L. J. 167 = 
A. I. R. 1929 P. C. 55 = 56 M. L. J. 244. 

- The practice of benami is not common in Burma 

—Purchase by father in the son's name cannot be presumed 
to be for the father's benefit . 

Benami transactions are never made among Burmans 
except for purposes of fraud. They are much less 
common in this country than they are in India proper 
where they are supposed to be customary. Even in 
cases where the money with which the property is 
bought is provided by a person who claims the beneficial 
ownership, the presumption that the purchase in the 
name of the ostensible owner is a benami transaction is 
weaker in Burma than in other parts of India. In 
Burma it may in particular cases be too weak to displace 
the presumption of advancement which would arise in 
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the absence of a presumption that a transaction is 
benami. A Burman Buddhist purchased land in- 
the name of himself and his son in 1910 and it was 
registered in official registers in the joint names. In- 
1913 the land stood in the sole name of the son. In 
1923 the father’s name was added along with that of the 
son. The son objected to the mutation and his sole 
name was restored as the mutation was made without 
the son’s knowledge and consent. The father sued for 
a declaration that he was the sole owner of the land: 
from the time when it was bought and the conveyance 
was taken in the names of himself and his son for the 
purpose of excluding his second wife. 

Held , that the mutation of names in the Revenue 
Register could not have been made by mistake or with¬ 
out the knowledge of the father and that the father in¬ 
tended that the son should be the sole owner of the land. 

6 M. I. A. 63 ; 13 M. I. A. 232 ; Special Second Appeal 
No. 268 of 1909; A. I. R. 1924 Rang. 283 ; F. A. No. 
36 of 1925 ; A. I. R. 1926 P. C. 77; and A. I. R. 1927 
Rang. 102. Cons. ( Heald and Cunliffe , //.) MAUNG* 

Kyan Pe. Maung Kyi. 6 Rang 203 = 

110 I. C. 646 = A. I. R. 1928 Rang. 220- 

- *—There is no presumption of benami among Bur¬ 
nt an s. 

Among Burmans the practice of benami is not indi¬ 
genous, and though it has to some considerable extent 
taken root it is yet not so common as among natives of 
India proper. The device is very seldom employed 
except as a means of defeating or delaying the immedi¬ 
ately impending claim of some creditor or other person. 
In view of these considerations there is no presumption 
of benami among Burmans. ( Rutledge , C.J . and Carr r 
J.) Ma Gyi v. Ma Me. 4 Rang. 522 = 

100 I. C. 250 = A.I.R. 1927 Rang. 102- 

Presumption—Father and son. 

- Purchase by father in son's name should bt 

presumed to be benami—Source for the acquisition is 
the criterion. 

When a purchase of real estate is made by a Hindu- 
in the name of one of his sons the presumption is in 
favour of its being a benami purchase and the burden of 
proof lies on the party in whose name it was purchased 
to prove that he was solely entitled to the legal and 
beneficial interest in the permanent estate. The source 
from which the acquisition is made,is the main criterion 
for deciding whether the person in whose name a be¬ 
nami purchase is made, is, or is not, the real owner. 6 
M.I.A. 53 (P.C.) and 12 A.L.J. 79 (P.C.), Foil. {Harri¬ 
son and Coldstream , J /.) KANSHI RAM V. SHANKAR 

Das. 10 Lah. L.J. 93 = 1111.0. 596= 

A.I.R. 1928 Lah. 397 (409). 

- Ostensible purchaser only a school boy and minor 

and having no source to pay purchase money—Father 
all along in possession — Inference that the sale is 
benami is correct . 

Where by reason of the antiquity of the transaction it 
is not possible for the defendant to prove who actually 
paid the consideration-money, the court is to be guided 
by reasonable probabilities, legal inferences, surround¬ 
ing circumstances of the time, the relations between 
the actual purchaser and the alleged benamidar and 
the future dealings of the two parties with the property- 
A.I.R. 1924 Cal. 467 and 17 O. C. 173, Ref. Where it 
was in evidence that the ostensible purchaser was a 
minor and a school boy living with his father at the 
time of the sale and had no independent means of his 
own and that his father had been practically in posses¬ 
sion of the property* 
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Held , that the lower courts were right in holding that 
father was the real purchaser and not the son. ( Dalai , 

j. C.) Mt. Zaitoon Bibi V. Syed abid. 

12 0.L.J. 142 = 86 1.0. 874 = 
A.I.R. 1925 Oudh 366. 

- Intention to gift presumed. 

Where the father purchased the property in the name 
of the son but with the father’s money and the inten¬ 
tion was to make a gift to son and the interest was 
acted upon : 

Held , it is a gift to the son. {Jwala Prasad and 
Ad ami % J J.) MAHOMED YAKUB V. ABDUL QUDDUS. 

4 P. L. T. 17 = 681. C. 372 = 
A,I.R. 1923 Pat. 187 (194). 

Presumption—Hindu female. 

— C • P • Code , <9. 66 — Hindu joint family purchas¬ 
ing property in name of female member entitled to 
maintenance—Purchase is benami. 

Where property is purchased by a joint Hindu family 
in the name of a female member thereof who has right 
to maintenance out of joint family property, she cannot 
be said to have such an interest in the purchase as 
would take her case out of S. 66 . 12 B.L.R. 317 and 
29 All. 557, Foil. (Tudball and Sulaiman, //.) BAIJ- 
NATH DaSv. BlSHEN DEVI. 43 All. 711 = 

19 A.L.J. 787 = 63 I. C. 676=A.I.R. 1921 All. 185. 

Presumption—Husband and wife. 

Trusts Act , S. 82— Money deposited by husband 
in the name of himself and wife payable to either or 
survivor—Money belongs to husband's estate. 

The general principle of equity, applicable both in 
England and in India, is that in the case of a voluntary 
•conveyance of property by a grantor, without any decla¬ 
ration of trust, there is a resulting trust in favour of the 
grantor, unless it can be proved that an actual gift was 
intended. An exception has, however, been made in 
English law, and a gift to a wife is presumed, where 
money belonging to the husband is deposited in a bank 
dn the name of a wife, or where a deposit is made, in 
the joint names of both husband and wife. This excep¬ 
tion has not, however, been admitted in Indian law. 
Where money was deposited by a husband in a bank in 
the name of himself and his wife “payable to either or 
survivor,” 

Held , that the money belonged to the estate of the 
husband. A.I.R. 1921 P.C. 56, Ref. {Lord Parmoor.) 
•Guran Ditta v. T. Ram Ditta. 

55 I. A. 235 = 55 Cal. 944 = 32 C.W.N. 817 = 

29 P.L.R. 429 = 109 I. C. 723 (2) = 48 C.L.J. 119 = 

28 M.L.W. 66 = 5 O. W. N 668 = 30 B.L.R. 1384 = 

26 A. L. J. 1215=1928 M.W.N. 917 = 

A.I.R. 1928 P.C. 172(174) = 
55 M.L.J. 651 (P.C.) # 

Wife purchasing property with her own money — 
Property must be presumed to be her property. 

There is clearly no warrant for the proposition that 
there is a presumption that a female in whose name the 
property stands is not the owner of it. The correct rule, 
however, is that, if it is found that the purchase money 
came from a certain source, it is assumed, until the 
contrary is shown, that the person who supplied the 
purchase money is the owner of the property. Where a 
"wife had moneys belonging to herself and purchases were 
made in her name, it would be a fair inference that the 
price on each occasion was paid out of her funds. A. I. 
R. 1927- Mad. 194, Ref. {Venkatasubba Rao , J.) 
'Shanmuga Mudaliar V. Kaveri Ammal. 

109 I.C. 539=A. I. R. 1928 Mad. 708. 


English presumption of advancement does not 
apply in India—Money deposited in wife's name-There 
is no presumption of gift—Hindu Law. 

The English Law presumption of the wife’s advance¬ 
ment does not exist in the Indian Law, but on the 
contrary the presumption here is that where a document 
is taken in the name of a man and his wife, the former 
providing the money, the transaction is, so far as the 
wife is concerned, benami for the husband. The mere 
fact, therefore, that money was deposited in the name of 
the wife does not justify a presumption that she was the 
beneficial owner of the money. A. I. R. 1925 P. C. 81, 
Rel. on. {Phillips and OdgersJJ.) PARVATHI AiMMAL 
v. M. R. Sivarama Iyer. 97I.C. 998 = 


x. xv. xxjAi iviaa. yu 


•- Purchase in the name of wife—Presumption of 

advancement does not arise from the fact that purchase- 
money came from husband—The fact that money bor- 
rowed on property goes in husband's business is not con¬ 
clusive proof that property does not belong to her. 

There is no presumption that what stands’in the 
name of the wife belongs to the husband. In India, if 
it is shown that the money to purchase the estate was the 
husband’s money in origin, then in contradistinction from 
the law of England, the fact of the wife’s relationship 
does not raise any presumption of advancement ; but 
until it is shown that the husband’s money was the origin 
of the purchase, that line of argument does not com¬ 
mence at all. In the absence of direct evidence that the 
origin of the property, the purchasemoney was from the 
husband, indirect evidence, no doubt, can be entertained 
and it can be shown from the dealings of the parties 
with the property that as between them the property 
must have belonged to the husband. But in the case of 
husband and wife the mere fact that money which is 
borrowed goes to the husband or is put into the hus¬ 
band’s business is no convincing evidence that the pro¬ 
perty was not the wife’s. There are other possible 
explanations and it is not possible in such a case for a 
Court to proceed by an abstract deduction upon so 
ambiguous a circumstance as that. ( Sanderson , C. J. 
and Rankin , J.) JNANENDRA BALA DEBI v. OFFICIAL 

Assignee, Calcutta. 54 Q a j 251 = 

30 C. W. N. 346= 93 I. C. 834 = 

A. I. R. 1926 Cal. 597. 


Purchase by husband in wife's name should be 
presumed to be for husband's benefit. 

A purchase in India by a native of India of property 
in India in the name of his wife unexplained by other 
proved or admitted facts is to be regarded as a benami 
transaction by which the beneficial interest in the pro¬ 
perty is in the husband although the ostensible title is in 
the wife. The rule of the law of England that such a 
purchase by a husband in England is to be assumed to 
be a purchase for the advancement of the wife does not 
apply in India. Where a party pleads that a purchase 
by the husband in the name of the wife was in pursuance 
of an ante-nuptial agreement by the husband to make 
some provision for the wife, the onus of proof is on that 
party. Subsequent dealings with the property by the 
husband are material evidence on the point 6 M I a 
53; 13 M. I A. 232 and 37 All. 557(P. C.), Foil.* {Sir 

John Edge.) LAKSHMIAH v. KOTHANDARAMA. 

521. A. 286 = 27 B. L. R. 1076 = 88 I. C. 327 = 

* , „ 29 C.W.N. 1013=1925 M.W. N .717= 

48 Mad. 605 = 3 Pat. L. R. 290 = 23 A. L. J. 662= 

42 C. L. J. 8 = 23 M. L. W. 138 = 

A. I. R. 1925 P. C. 181 = 49 M. L. J. 109. 

. . Tresumption as known in English law applies to 

Anglo-Indians . 
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The presumption of advancement, as it is known j” 
English Law, may arise in the case of Anglo-Indians 
where a husband transfers property in the: name o ^his 
wife. {KM,.son, C. J. and May Oung, y ) (EUGENE 

Hugh Conrad) Lecun v. May Julia Lecun. 

2 Bang. 253-82 I. 0 .***£ Bur. 2g ~ 

by one brother is not presume! to be be.aami ford, 

Where two brothers constitute a joint Hindu tn> 

vwk £kTw"«-Sb\ m o^ 

AI1 A 1 1, LA1 * A X. r. 1925 Mad. 448. 

Presumption—Mortgagor and mortgagee. 

_ .Evidence Ad, S. 114 -Deed in possession of 

mortgagor—No presumption can be made that mortgagee 

,, h-immidar for mortgagor. . 

The mere fact that the deeds are in the possession of 

tzsxszs £«“ taaa 

Presumption—Principal and agent. 

- Possession of title-deeds— Evidence against benami 

f/, Whert"thf vendrelndTte father bear the relation of 
agents and servants of the vendor the possession of the 
tide deeds by these persons is not a circumstance which 
can Carry any weight Where the purchaser is as Uanggr 
to the vendor the fact of h.s possessing ‘^e title deeds 

might bear a strong argument in favour of ^ 
held by the purchaser not being a nominal document 
Where the vendor was of affluent means h ad e mbarked 
in litigation and had been unsuccessful and a decree 
was pending against her but she was apprehensive of a 
claim for mesne profits being put forward against her. 

Held, that she had a good motive for transferring t 
house in such a way as to enable her afterwards to pro¬ 
tect the property. The purchaser being her servant, it 
lay very heavily upon him to prove by cogent evidence 
that the transaction was above board and that no ad¬ 
vantage had been taken of the lady’s age and position. 
S and Gokul Prasad, //.) KEDAR NATH 

Singh v. Sheo Shankar. = 

76 I. C. 370 - 21 A. L. J. 421 ^ ^ ^ ^ ^ ^ 

Presumption—Source of money. 

- He who pays the money is presumed to be envner. 

Where one person pays the price and the instrument 
of sale is obtained in the name of another, the presump¬ 
tion is that the person paying the price is the owner and 
the person in whose name the sale is obtained, occupies 

the position of a trustee only. 6 M.I.A. 53 (P.C.) ; 13 
M.I.A. 232 (P.C.) and 37 All. 557 (P.C.), Foil. (Abdul 
Raoof , /.) Maqsudan LalRam Chander Ram 
RACHHPAL. 7 L.L.J. 298 = 88 2 ®9 = 

26 P. L. R. 368=AXE. 1925 Lah. 511. 

- Test is the source of purchase-money—No pre¬ 
sumption of advancement exists in favour of son or wife. 

The criterion is to consider from what source the 
purchase money comes. The presumption is that a 
purchase made with the money of A, in the name of B , 
is for the benefit of A ; and that from the purchase by a 
father, whether Mahomedan or Hindu, in the name of 
his son, one is not at liberty to draw the presumption 
which the English Law would draw—of an advancement 
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in favour of that son. Again the mere fact that pro¬ 
perty was purchased, not in the sole name of the son but 
in the name of the wife as well as of the son, affords a 
strong argument in favour of the hypothesis that it was 
a benami purchase to the absence of such community of 
interest between the wife and the son as would render it 
probable that they had been made joint owners of the 
property and the reason for putting two names rather 
than one into a trust applies almost as strongly in India 
as it would in England. The presumption in favour of 
benami will be strengthened if almost all the property 
was purchased in the name of the wife and the man 
purchased really next to nothing in his own name. 
(Spencer and Kumaraswami Sastri , //.) MOLLAYYa 
PaDAYACHI V. KRISHNASWAMI IYER. 

21 M. L. W. 336 = 85 I. C. 855 = 
A. I. R. 1925 Mad. 95 = 47 M. L. J. 622. 

•Doctrine of advancement does not apply in India 


_ Pest is source of purchase-money where other circum¬ 
stances fail—Trusts Act , S. 82. 

In India the doctrine of advancement in favour of a 
wife or a son has no application but the test to find out 
whether a transaction is benami or not is the source from 
which the purchase-money is got, but even this test be¬ 
comes relevant only in the absence of all other explana¬ 
tory circumstances. (Kendall and Pull an , A. J. Csf) 

Mt. raj Kunwari v. Mt. Rani Maharaj Kunwar 
Kunnvari. 82 I. C. 832 = A. I. R. 1925 OudE 243. 

•Presumption exists that purchase is for benefit 


of person providing purchase-money—But presumption 
is strong or weak according to circumstances and is re¬ 
buttable—Trusts Act , S. 82. 

Where property is acquired in the name of one person 
but the purchase price is paid by another a presumption 
arises that the transaction is one for the benefit of the 
person providing the money. 6 M.I.A. 53 ; 42 I.A. 202 ; 
45 I. A. 97 ; 46 I. A. 1 and A.I.R. 1923 Cal. 228, Ref. 
to. But apart from the fact that the presumption is re¬ 
buttable, its strength or weakness can only be gauged by 
reference to all the surrounding circumstances. 

Per Mullick , J— It is true the payment of the consi¬ 
deration money is not everything in a case of benami . 
But after all it is a question of fact whether the payment 
of the money was a gift or a transaction for the benefit 
of the owner of the money. There is no question of 
presumption or of onus of proof the matter is simply 

one of balance of evidence. 

Per Foster , /.—Where the cost of acquisition has a 
double source and is only in part traceable to the plain¬ 
tiff, the Court should, in the absence of an unambigu¬ 
ous criterion of ownership take into consideration the 
surrounding circumstances, the position of the parties, 
and their relation to one another, the motives which 
could govern their actions, and their subsequent con¬ 
duct including their dealings with or enjoyment of^ the 
disputed property. There is no presumption on either 

side. A.I.R. 1923 Cal. 228 ; 35 I. A. 104 ; 30 All. 258 
and 14 M. I. A. 433, Foil. (Dcnoson-Miller, C . /. 
Mullick and Foster , //.) HaRIHAR PRASAD v. KESHO 
PRASAD. 5 P. L. T. (Sup.) 1 = 93 I. 0. 454= 

A. I. R. 1926 Pat. 68 (a) (F. B.). 

Presumption. 

•The apparent title must be assumed to be the 


a iiv ----- - . j 

real title until the contrary is established. (Das and 
Boss , //.) AMBIKA PRASAD v. CHANDRAMANI KUER. 

8 Pat. 396 = 10 P. L. T. 607 = 117 L 0. 867= 

A. I. R. 1929 Pat. 289. 

- Purchase in son's name—No presumption of 

advancement . 
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benami. 

There is no presumption in India that where a father 
pays the money and the purchase is taken in the name 
of his son, he intended his son should benefit thereby or 
that there should be a resulting trust in favour of the 
son in respect of the property purchased with that 
money. 55 Cal. 944 ; 55 M. L. J. 651 (P. C.), Foil. 

{Perrival, J. C. and Rupchand Bilaram, A. J. C.) 
ABDUL NABI KARIMDINO v. MAZHARALI NUR 

Mahomed. 125 I. C. 33. 

*- Lease in favour of concubine—Cultivation by 

lessor—Concubine permanent and living with lessor — 
Presumption is that the cultivation was for her. 

Where a person executes a deed of lease in favour of 
his permanent concubine, living with him and gets her 
name transferred in the jamabandi, but carries on the 
cultivation himself, the only possible presumption from 
that fact was that he carried on the cultivation for her. 
A. I. R. 1927 P. C. 22, Foil. {Halii fax, A. J. C.) LaLU 
Dhimar v. Sudani Bai. 

103 I. C 143 = A. I. R. 1927 Nag. 386 (2). 

- Every apparent transaction must be presumed to 

be real until contrary is proved by evidence not by con¬ 
jectures. 

Every apparent transaction must be presumed to be 
real until the contrary is established. That contrary 
can only be established by evidence, and not by conjec¬ 
tures and speculations, however attractive they may be. 
{Das and Buckuill , //.) BRIJKISHORE NaRAIN 

Singh v. Harbans Narain Singh. 2 P.L.T 728 = 

62 I. C. 611 = A. I. R. 1921 Pat. 397. 

Test of. 

- He who pays the consideration and enjoys posses¬ 
sion and profits is presumed to be the owner. 

Where A, alleging that the property standing in the 
name of B, was purchased benami for A, has proved the 
motive for such benami transaction and also that the 
consideration came from his {A's) purse and that he has 
been in the enjoyment of the profits of that property, the 
fact that B 's name appears in all the public records is 
not sufficient to disprove that A was the real owner, 
such fact being consistent with the theory that B was 
the benamidar. {IVazir Hasan and Pullan , //.) JUGAL 

Kishore V. MT. Gaura. 105 I. C. 191 = 

A. I. R. 1928 Oudh. 28. 

- Source of purchase money is important factor 

but not conclusive . 

Though the source of the purchase money is an im¬ 
portant criterion, it is not conclusive where there are 
other circumstances showing that the purchaser intended 
the property to belong to the person in whose favour the 
sale-deed was executed. 26 Cal. 227 (P. C.), Foil. 
{Daniels, /.) KUNJ BEHaR SINGH v. BANS GOPaL 
Tewari. 971. C. 487 = A. I. R. 1927 All. 59. 

-- Source of purchase money or custody of docume?its 

is not conclusive criterion. 

In considering whether a purchase is benami, the 
source of the purchase money is only one criterion 
though an important criterion ; similarly, the custody of 
documents is not also conclusive criterion. {Ramesam 
and Reilly, //.) GaNGaMMA, In re. 86 I. C. 272 = 

A. I. R. 1925 Mad. 980. 

-- -Test is source of consideration—Absence of direct 

evidence—Court must rely on circumsta?ices and proba¬ 
bilities from proz>ed facts—Substance of transaction 
must be looked into. 

As^ benami transactions are very familiar in Indian 
practice, even a slight quantity of evidence to show that 
it was a sham transaction may suffice for the purpose. 
The person who impugns its apparent character must 
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not rely however solely on probabilities, but must show 
something definite to establish that it is a sham transac¬ 
tion on the principle that the burden of proof lies upon 
the person who claims contrary to the tenor of a deed 
and alleges that the apparent is not the real state of 
things. The most important test to be applied in these 
cases is the source whence the consideration came. 
Where, however, from the lapse of time, direct evidence 
of a conclusive or reliable character is not forthcoming, 
as to the payment of consideration, the case must be 
dealt with on reasonable probabilities and legal inferen¬ 
ces arising from proved or admitted facts. If the evidence 
on neither side is wholly convincing as to the fundamen¬ 
tal criterion, namely, the source of the purchase money, 
if the evidence given and withheld is open to adverse 
criticism, the Court must rely on the surrounding cir¬ 
cumstances, the position of the parties and their relation 
to one another, the motives which could govern their 
actions and their subseqent conduct including their 
dealings with or enjoyment of the disputed property. We 
must further look to the substance of the transaction as 
evidence in the deeds of the parties, not permitting the 
real question to be obscured by exhibitions of the art 
of the conveyancer in the shape of recitals of obviously 
untrue statements introduced to import some additional 
solemnity to an instrument. {Mookerjce and Chotzner, 

//.)Promode Kumar Roy v. Madan Mohan Saha!. 

36 C. L. J. 396 = 70 I. C. 555 = 27 C. W. N. 305 = 

A. I. R. 1923 Cal. 228. 

Burden of proof lies upon him who raises the 
pica—Source of consideration and possession arc the tests 
for finding out real purchaser. 

The burden of proving that a certain conveyance is a 
benami transaction, lies on the person who so raises the 
plea of benami. In the process of this investigation the 
Court must take care to rest its decision not *upon sus¬ 
picion but upon legal evidence established by legal testi¬ 
mony although the Court need not approach the trans¬ 
action with that scrupulous rigour, which in other sys¬ 
tems of jurisprudence may demand the existence of the 
dearest positive evidence that the ex facie owner of a 
property holds the same for another. Where it is assert¬ 
ed that an assignment in the name of one person is- 
really for the benefit of another person the vital test is 
the source whence the consideration came. The Court 
should take into consideration the question of possession 
and the surrounding circumstances. (Mukerjee and 
Cuming, //.) JaSOD LAL PAL CHOUDHURY v 
Balaram Poddar. 35 C.L.J. 589 = 69 I. C 67 = 

z> ^ • • . A. I. R. 1922 Cal. 488. 

-Jr7 esumption is against benami nature—Tests of 

benami—Source of purchase money and possession of 
property are tests. 

The Court would presume in the first instance that 
the transaction, as it appears on the surface, is true 
Transactions are to be pronounced fictitious not merely 
on the ground of suspicion and doubt as to the truth of 
the case, but only on legal grounds established bv the 
evidence. 6 C.L.J. 472, Foil. One of the tests to deter¬ 
mine whether a transaction is benami or not is to find 
out from what source the purchase money comes, another 
is the inference arising from the fact of possession of the 
property in question. {Kincaid, J.C. and Raymond, 
A. J. C.) MT. PAWANDBAI v. CHATANMAL. 

15 S. L. R. 84 = 621. C. 1002 = 
A. I. R. 1921 Sind 20. 

BENAMIDAR. 

Estoppel. 

u real owner —Proceedings against him 
are fully binding on real owner. 
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benamidar. 

a benamidar though has no beneficial interest in the 

nronertY that stands in his name represents in fact the 
real owner and the proceeding against him is fully bind¬ 
ing on the real owner. A. I. R. 1918 P. C. 140. Fob. 
Jdami and ChatUrfi, JJ.) DEO LALa. UINDKH- 

“ **"”&, X. C. TO-A. I. i° 1» P« «0. 
- Suit by or against benamidar binds the real 

owner. . . , 

The benamidar lias no beneficial interest in the pro¬ 
perty or business that stand in his name ; he represents, 
in fact, the real owner, and so far as their relative legal 
position is concerned he is a mere trustee for him. 
46 Cal. 566, Foil. Suit by or against benamidar binds 
the real owner. (Maclcod , C. J. and Coyajee , J.) 
KONDI SAVLA BACHAL v . BANACH AND CHEN I RAM 
M aRWARI. 27 Bom L. R. 667 = 89 I. C. 220 = 
MA A. I.R. 1925 Bom. 422. 

-Payment made to , will bind real owner 


A payment made to a benamidar in discharge of a 
bond will bind real owner if made without notice and 
•objection by him. ( Krishnan and Odgers , //.) 

ANTHIYA IIEGDE v. MANJAIYA SHETTY. 

45 Mad. 84 = 69 I.C. 642 = 14 M. L. W. 371 = 
1921 M. W. N. 642 = A. I. R. 1922 Mad. 176 = 

41 M. L. J. 393. 

Bights of. 

.■ Trusts Act , S. 82— Benamidar i< not strictly a 

. r f* l ' J J _ /. . . J a a * rr /» / <• 


—- j rum — . .. . . 

trustee—He has some of the liabilities but not all rights 

<lfa A benamidar is not a trustee in the strict sense of the 
term He has the ostensible title to the property stand- 
ing in his name but the property does not vest in him 
but is vested in the real owner. He is only a name- 
lender or an alias for the real owner. The real owner 
unlike the eesti que trust, has got the legal title though 
the property is in the name of the benamidar The real 
owner could enforce his remedy in respect of property 
standing in the name of a benamidar, without reference 
to the latter. The benamidar has some of the liabili¬ 
ties of a trustee but not all his rights. A benamidar in 
nossession is, in a sense, the trustee for the real owner. 

35 Cal 551 and 2 B. L. R. A. C. 284, Rel. on ; 5 B. L. 

p 734 Ref (Devaioss and Walsh, JJ.) PITCHAYYA 
patAamma U5 I- C. 340 = 29 M. L. W. 56 = 
RA AXR. 1929 Mad. 268 = 55 M. L. J. 856. 

_ Transfer of Property Act, S. *\—Benamidar 

can lease out benami property to bind real purchaser 
A benamidar being a certified purchaser lias at least 
all the authority of an agent under law of agency and a 
deed of lease, executed by him of property of which he 
is the benamidar, is binding on the real purchaser in 
the absence of notice to the lessee that he has withdrawn 
the authority from the benamidar or that there was 
reservation of it. {Perrival, J. C. and Rupchand, A.J. 

r \ kaiser Khan v. Rattanchand. 

c.) kaiser n A. I. R. 1929 Sind 195. 

_ Admission by benamidar of ownership of third 

person does not pass title to that person. . . 

A statement by the benamidar in a compromise in a 
suit that certain properties standing in bis name belong 
to a person other than the true owner of those proper¬ 
ties has not the effect of conveying their interest to the 
person in whose favour the admission is made. Assum¬ 
ing that the admission could have the effect of a convey¬ 
ance, such a conveyance being a transfer ofthe office of 
the trustee is invalid in operation. • ( Phillips and 
Venkatasubba Rao, JJ .) - ViSVANATHAIYF^ v Ven 

gam a NaIDU. 19 M. L. W. 567-78 I. 0. 52- 

34 M. L. T. 264=A. I. R. 1924 Mad. 749. 
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- Person with voidable title can give good title to 

the transferee — T. P. Act , 6". 8. 

A person who has acquired property under a voidable 
title can himself give a good title to that property to a 
bona fide purchaser or mortgagee from him who deals 
for value and has no notice of the defects in the title. 
(Schwabe, C. J. and Wallace , J.) PARTHASARATHY 
AlYAR V. SUBBARAYA GRAMANY. 17 M.L.W. 763 = 

72 I. C. 559 = A. I. R. 1924 Mad. 67 = 

45 M. L. J. 175. 

-- Pronote—Assignment cannot be made. 

No assignment can be made in favour of benamidar. 

(Kanhaiya Lai , J.C.) RAMSING v. MT. RAGHU- 
BANSA. 26 O. C. 201 = 721. C. 877 = 

A. I. R. 1923 Oudh 3. 

Right to sue. 

A benamidar has a right to maintain a suit in his own 
name : A. I. R. 1918 P. C. 140; 24 Cal. 34; 22 Bom 
672 and 21 All. 380 Foil. ( Macnair and Subhcdar, A. 
j. Cs .) Narainrao v. Seth Hanumantram. 

A. I. R. 1930 Nag. 273. 

- —All parties to transaction knowing benami 

nature of contract—Defence raised that party 
suing is benamidar—Meaning of such defence is that 
real owner is unwilling to enforce his claim—Real owner 
coming as witness for defaidant—Suit by benamidar to 
enforce claim in such circumstances is not tenable. 

No doubt a benamidar can maintain a suit in respect 
of contracts and can maintain a suit in respect of im¬ 
moveable property though he is merely a benamidar, 
but when all the parties to the transaction know that 
the person appearing as party to the contract is not the 
real party and when a defence is raised that the party 
suing is a benamidar, the real meaning of that defence 
is that the real owner or the person really entitled to 
the benefit of the contract, is not willing to maintain the 
suit to enforce his claim and that the benamidar is 
maintaining it in spite of the unwillingness of the real 
owner to do so. Therefore a suit by a benamidar in 
such circumstances to enforce a contract is not tenable. 

(| Chari, J.) MAUNG SAN Da V % MaUNG CHAN THA. 

7 Rang. 797=121 I.C. 806 = A.I.R. 1930 Rang. 130. 

- Beneficial cnotter can maintain a suit in name of 

benamidar. 

A beneficial owner is entitled to maintain an action in 
the name of benamidar but as the latter is a mere 
trustee for him and represents in fact the real owner as 
far as the legal position is concerned he is subject to all 
the rights and obligations of the real owner and all the 
equitable considerations which would bind him. (Ross 
and Chatter;'t\ J J.) KAMTA SlNGH v. CHATURBHUJ 

Singh. 8 Pat. 685= 120 I. C. 17= 

A. I. R. 1929 Pat. 664 (674). 

-A benamidar has a right to maintain an action 

on behalf of the beneficiaries. (Kulwant Sahay and 
Mac p her son, JJ.) HAZARIRAM v. KEDAR NATH 

M arwari. 7 Pat. 726 = 9 P.L.T. 822 = 

113 I. C. 673 = A. I. R. 1929 Pat. 1. 

- Benamidar can maintain suit for possession 

a gainst t respasser. 

An action can be maintained by a benamidar in res¬ 
pect of property although the beneficial owner is no 
party to it. He can maintain a suit for recovery of 
possession of property against trespasser. A.I.R. 1918 
P.C. 140 Rel. on. (. Mitter , /.) AFIRAM BIB! v . 
Narimtulla Saha. 48 C.L J. 135= 

1121. C. 458 = A.I.B. 1928 Oal.666. 
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-A benamidar cannot sue to set aside a sale under 

decree passed against the real owner, on the ground that 
•the benamidar was not a party to that suit. ( Devadoss , 

J.) PUTTA Yarramma V. Kala Venkamma. 

. 1011. C. 165 = A. I. R. 1927 Mad. 659. 

- Benamidar to sue on mortgage even in cases 

governed by Deccan Agriculturists' Relief Act—Deccan 
Agriculturists' Relief Act (17 of 1879), S. 12. 

The principle that a benamidar can maintain a suit 
■on a mortgage when a mortgage is executed ostensibly in 
•his favour and the real mortgagee will be bound by the 
decree passed in the mortgage suit, applies even to 
cases falling within the scope of the Deccan Agricul¬ 
turists’ Relief Act and the provisions of S. 12 have to 
be observed by the Court in a suit by a benamidar just 
as much as in a suit by the real creditor. 46 Cal. 566 
<P.C.), Foil. (Fawcett and Madgavkar , JJ .) NARA- 
YAN KESHAO v. KAJI GULAM. 49 Bom. 832 = 

:27 B.L.R. 1240 = 911. C. 353 = 
A. I.R. 1926 Bom. 115. 

'Suit by benamidar is maintainable except against 
i‘he beneficial owner. 

A true benamidar, i.e., a person who has merely lent 
his name to the transaction and is therefore a trustee 
holding a legal title without any beneficial interest in the 
property, can maintain a suit in his own name against, 
at any rate, all persons except the person beneficially 
•entitled. 46 Cal. 566 and 42 Mad. 348, Foil. ( Spencer , 
Og. C. J. and Srinivasa Aiyangar , /.) RANGAPPA 

Nayakar v. Rangasami Nayakar. 

1925 M.W.N. 232 = 88 I.C. 249 = 
A. I. R. 1925 Mad. 1005. 

- Benamidar has a right to sue in ejectment. 

A benamidar can sue for ejectment from property 
standing in his name. 18 All. 69 ; 21 All. 380 ; 46 C. 
-566 (P.C.), Foil. (Stuart , /.) SHAFFIUDDIN v. Mt. 
Hurmat. 70 I. C. 849 = A.I.R. 1923 All. 10. 

- Benamidar cannot sue for possession and title. 

the beneficial owner. 

A benamidar has no right to bring a suit claiming 
title and for possession when he is suing in effect the 
beneficial owner. 46 C 586 (P.C.) Dist. ( Sanderson , 
C ./. and B. B. Ghose, J.) DaMODAR MANDAL v. 

Karamat Ali khan. A. I. R. 1923 Cal. 536. 

■—Benamidar can sue for possession. 

A benamidar can maintain a suit for recovery of pos¬ 
session. ( Newbould , /.) MAF1ZUDDIN HOWLADAR 
v. MAHAMAD ISLAM CHOWDHURY. 

67 I.C. 741 = A. I. R. 1923 Cal. 281. 

- Real owner can sue in presence of benami owner. 

Where there are both a benami and real owner of 
•a property, the real owner can maintain a suit in respect 
•of the property, especially when the benami owner is 
added as a party defendant. (. Mookerjee and Bucklajid , 

y/.) Krishnajiban Sanyal v. Ml>. Masiuddin 
Mandal. & C.L.J. 369 = 63 I .c. 244 = 

A.I.R. 1921 Cal. 653. 

-A benamidar in respect of a house is entitled to 
sue for the removal of obstruction to access of light and 
air to the house. (Mookerjee and Panton, JJj) PaN- 
•CHU Gopal v. MATANGINI DEBI. 35 C.L.J. 43 = 

' ; • 64I.C. 581 = A. I.R. 1921 Cal, 560. 

Benamidar can sue so long as law is not con¬ 
travened. 

A benamidar can, so long as the transaction does not 
contravene the provisions of the law, maintain an 
-action in respectof the property or debt standing in his 
name, even though the beneficial owner is no party to it. 
*4 Cal. 566 (P.C.), Foil. (Scott^Smith and Martineau, 
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I BENEFIT TO ESTATE. ■<: 

//.) Bhana Mal C-. Beli Ram. 

4 Lah.L.J. 378 = 62 I.C. 799 = A.I.R. 1921 Lah. 129. 

Succession. 

-A son succeeds to the trusteeship of his father 

who is a benamindar, A.I.R. 1918 P.C. 35, Foil. 
(Adami and C hatterji , J J.) DEO LAL JHA v. BlN- 
DESHWaRI NARAYAN. 10 P.L.T. 469 = 

120 I. C. 776 = A.I.R. 1929 Pat. 440. 

Suit against. 

Suit against benamidar binds real owner but 
plaintiff cannot defeat benamidar where real owner if 
made a party cannot be defeated. 

A suit against a benamidar binds the benamidar as 
much as the real purchaser even though the latter may 
not have been made a party to the suit. The plaintiff 
cannot be allowed by keeping the real purchaser out of 
the record to enforce a right against an ostensible ven¬ 
dee which he would not have been entitled to enforce 
against the real purchaser had he been brought on the 
record. Where the plaintiff was not entitled to any 
preference as against the real vendee in a matter of 
pre-emption. . • . 

Held , he could noc claim pre emption by confining 
his action to the benamidar alone. 8 I. C. 527, Foil. 
(Sulaiman and Kanhaiya Lai, J J.) MT. Ram SAKHI 
V. Lachmi Narain. 5 L.R.A. Civ. 616 = 

80 I.C. 42 = A.I.R. 1924 All. 802. 
-- Revenue sale—Rights of purchaser—Joint pos¬ 
session. 

A suit for joint possession by the purchaser of a 
separate account in a sale deed under the Bengal Reve¬ 
nue Sale Law is maintainable even though the plaintiff 
is a benamidar, (Walmsley and Greaves, JJ.) MOHESH 

Chandra De Kali Kanta Sarma. 

(1921) 60 I.C. 708 (Cal.). 
Suit by. 

Suit /or ejectment is maintainable whether the 
transfer was supported by consideration or not. 

Per Phillips and Venkatasubba Rao, JJ. (In the 
Order of Reference ).—A benamidar can bring a suit for 
ejectment although he is not the real owner. The rule 
applies whether the transaction is supported by conside¬ 
ration or it is only a transfer by the owner to a benami¬ 
dar which was not really intended to effect a transfer : 
46 Cal. 566 (P. C.), Foil. (Coutts-Trotter , C. J., 
Ramesam and Wallace. J J.) GOVINDA v. CHENGAL- 
ROYA. 35 M.L.T. 29 = 1924 M.W.N. 733 = 

83 I.C. 74 = 47 Mad. 896=A.I.R. 1925 Mad, 22 = 

47 M.L. J. 415 (F.B.). 

BENCH OF MAGISTRATES — See Cr. P. Code, 
1898, Ss. 15, 16 , etc. 

BljNEFICIAL—Interest. 

See (l) Contract—Stranger. 

(2) Trust. 

(3) Trusts act. 

Owner. ; 

See (l) Contract—Stranger. 

(2) Trusts. 

(3) Trusts act. 

BENEFICIARY. 

See (l) Contract—Stranger. 

(2) Trust. 

(3) Trusts act. •('; ' 

BENEFIT OF DOUBT— See CRIMINAL Trial.; 

BENEFIT TO ESTATE. . 

See (1) Guardian and Ward, etc. : , 

(2) Hindu Law—joint Family—Manager. 

(3) Minor. . ,,. .... 
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BENGAL. AGRA AND ASSAM CIVIL COURTS 
ACT (XII or 1887)— Sec BENGAL N. W. P. 
and Assam Civil courts act. 

BENGAL ALLUVIAL LANDS ACT (V OF 1920). 

Revision. 

- Order of Sub-Divisional Officer, ordering huts 

erected on disputed char to be sold is not revisable under 

Cr. P. Code., S. 439. 

Order passed by Collector as such under the Alluvial 
Lands Act cannot be revised by Criminal Bench of the 
High Court under S. 439. 

Per Suhrawardy, J .— Order passed by a Sub-Divi¬ 
sional Officer under the Alluvial Lands Act directing 
that some huts which were erected on the disputed char 
were to be sold and the sale proceeds credited to the | 
treasury, is not passed in judicial capacity but as an 
executive officer and as such cannot be revised by the 
High Court. ( Suhrawardy and Graham, J /.) OSMAN 
MUNSHI v. KADIR PRAMANICK. 33 C.W.N. 836 = 

1929 Cr. C. 480 = A.I.R. 1929 Cal. 768. 

S. 10—Effect. 

_ -Effect of S. 10 is to stay earlier proceedings 

under S. 145, Cr. P. Code., — Criminal P. C.,S. 145. 

Some char lands became the subject-matter of pro¬ 
ceedings under S. 145, Cr. P. Code., and at the time 
of the proceedings being initiated an attachment order 
was made against the lands. Various steps were taken 
in those proceedings and subsequently the Magistrate 
after reviewing the situation passed an order directing 
that the lands be released from attachment under S. 145 ( 
and decided to replace those proceedings with others j 
under the Bengal Alluvial Lands Act, 1920. It was j 
contended that S. 10 of that Act was intended to apply j 
to proceedings under S. 145 so far as their institution or j 
carrying on was concerned and not to the attachment ( 
order made under that section and that once an attach¬ 
ment was made, S. 10 conferred no right on the 
Collector to make a further attachment under that 

.Act 

Held, that if the contention were sound it would result 
in nullifying the provisions of the Bengal Alluvial Lands , 
Act of 1920. The provisions of S. 10 were wide enough j 
to apply to all proceedings, including an attachment 
that may have been had under S. 145. The effect of 
S. 10, Bengal Alluvial Lands Act, would, therefore, be 
to stay the earlier proceedings under S. 145, Criminal 

Pro. Code. 13 C.W.N. 125, A.I.R. 1921 Cal. 031, Dist. 

{Pearson and Mullick, //.) DIGENDRA BEHARI ROY 

v. Janaki Nath Roy. 33 C.W.N. 1115= 

1929 Cr. C. 326 = A. I. R. 1929 Cal. 646. 

—-S. 10 negatives the implied repeal of S. 145 of the 

Crim. Pro. Code so far as recently formed alluvial 
lands are concerned. ( Greaves and Duval , JJ.) ABDUL 
JABBAR MUNSHI v. MUFIZUDDI SARKAR. 

28 C. W. N. 783 = 811.C. 931 = 25 Cr. L.J. 1107 = 

A.I.R. 1924 Cal. 980. 

BENGAL ALLUVIAL LAND SETTLEMENT 
ACT (XXXI OF 1858.) 

S. 1—Estoppel. 

- Government adding assessment on accreted land 

to that on parent estate on previous occasions—They are 
not debarred from entering into separate engagement 
with the proprietor at a later survey—Evidence Act } 

S . 115. 

9 S. 1, Act XXXI of 1858 empowers the Government 
either to add the revenue assessed upon the alluvial 
increment to the jumma of the parent estate and 
enter into a new 7 engagement with the proprietor for the 
payment by the latter of the aggregate amount or to 
make a separate settlement for the alluvial increment 
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and to make this increment a separate estate accord¬ 
ingly. Although on previous occasions the Government 
chose to exercise their right in the manner first describ¬ 
ed,they are not under any obligation to exercise their dis¬ 
cretion in the same way on a subsequent occasion when 
a fresh survey is made of all the accretions. {Sir John' 

Wallis.') Secretary of State v. Parbati Charan 
Shah a. 55 I.A. 289 = 55 Cal. 1037 = 110 I.C. 8 = 

48 C.L.J. 163 = 32 C.W.N. 906 = 

A.I.R. 1928 P.C. 193. 

BENGAL ALLUVION AND DILUVION ACT 
(IX OF 1847). 

Accretion. 

- Plaintiff a co-sharer and patnidar—Diarah pro¬ 
ceedings taken as to accretions—Zemindar refusing to 
take settlement—Payment of malikana—Plaintiff re¬ 
corded as tenant through sub-tenants—Plaintiff /> 
entitled to claim accretions as appertaining to his patni 
tenures, but he cannot be compelled to take settlement of 
the accreted lands. — . . 

Plaintiffs were co-sharers in a zamindari, and 16 annas- 
patnidars under the zemindars. Certain lands had 
accreted to the zemindari and diarah proceedings were 
taken by the Government for the purpose of the resump¬ 
tion and settlement of the accreted lands. The zemin¬ 
dars refused to take settlement of the accreted lands, 
and were granted malikana in respect thereof. 

Held, that no doubt the plaintiffs under the law were 
entitled to claim these accreted lands as appertaining to 
their patni tenure, and Government could not compel 
them to take settlement of the accreted lands even against 
their will. {Page and Mallik, J J.) HARENDRA 

Kumar Rai v. Secretary of State. 

33 C.W.N. 385=115 I. C. 45 = 55 Cal. 1355 = 

A. I. R. 1928 Cal. 808. 

Applicability. 

- Act does not apply to lands covered by Decennial 

and Permanent Settlement. 

It is now a settled law that Act IX of 1847 will only* 
apply to lands which were not covered by the original 
Decennial and Permanent Settlements. 17 I. A. 40 : 
17 Cal. 570, Foil. {Jwala Prasad and Ross, J J.) RAMA- 
NANDHAN SAHAYv. JA1GOV1ND PANDEY. 

2 Pat. 839 = 75 I. C. 956 = 
A. I. R. 1924 Pat. 213 (224). 

Assessment. 

- Char formed in bed included in proprietor s- 

land is assessable. 

Char formed in the bed of river proved to have exist¬ 
ed at the time of the Decennial Settlement can be as¬ 
sessed with additional revenue, although the bed was 
included in the land of the proprietor at the time of the 
settlement. (A. I. R. 1922 P. C. 6, Foil.) Prior to the 
decision in A. I. I\. 1922 P. C. 6 a distinction had been 
drawn between the assessibility of chars forming 
in a navigable river and those forming in a non-navi- 
gable river existing at the date of the Decennial Settle¬ 
ment, upon the ground that if such a river was non- 
navigable, the bed formed part of the settled 
estate and must be regarded as having been taken into 
account at the time of the settlement. That distinction 
was disapproved in A. I. R. 1922 P. C. 6, the basis of 
that ruling being that property is one thing and as¬ 
sessibility is another. {Rankin and Page , //.) 

Secretary of State for India v . Sarat Sundri 
Debi. 29 C. W. N. 196=86 I. 0.110= 

A. I. R. 1926 Cal. 447. 

-- Assessment under can be made if the lands arer 

“added" lands. 
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(1847), S. 1. 

Jurisdiction may be assumed on behalf of the Crown 
under the Act, only if the lands which are sought to be 
assessed and resumed are “ added” lands within the 
meaning of the statute. (Mocker jee and Cuming, JJ.) 

Secretary of State v. Upendra Narainroy. 

36 C. L. J. 336 = 711. C. 849 = 
A. I. R. 1923 Cal. 247. 

Ss. 1, 3, 5, 6—Object and Scope. 

- S. 1 modifies Regulation II of 1819, S. 24— Act 

provides simpler procedure than the Regulation—New 
survey in S. 3 is intended for changes by alluvion 
dereliction but not changes for possession—Any such new 
map in S. 6 refers to new map according to new survey 
—Without Revenue Survey Map Act could not be 
applied — S. 31 of the Regulation is not affected or 
repealed by Alluvion Act. 

The effect of the repealing clause, viz., S.l is to destroy 
the vitality of such provisions of Reg. II of 1819 as 
established tribunals and prescribed rules of procedure. 
Prima facie these provisions include S. 24 which 
hinges on S. 22 which in its turn is dependent on 
and inseparably associated with the rules embodied in 
Ss. 5 to 21. The expression “ any such new map” 
plainly refers to the “new map” made according to “new 
survey” as contemplated in S. 3. That section pro¬ 
vides for periodical surveys at intervals of not less 
than ten years, after,a revenue survey has been completed 
and approved. The object of the “ new survey ” is to 
ascertain the “ changes” that may have taken place since 
the date of the last previous survey, that is changes by 
alluvion or dereliction (not changes by possession). 
S. 6 then imposes upon the revenue authorities the 
duty to assess what may be called added land whenever 
on inspection of the new map, it appears that land has 
been added to an estate paying revenue directly to 
Government. There must consequently be a comparison 
between two maps, made at an interval of not less than 
ten years and each showing the revenue paying estate 
concerned. That estate must accordingly be in 
existence as a revenue paying estate, if not before at 
least on the date of the first of the two maps taken as 
the basis for comparison. 

“ The object of the Act is to provide for the as¬ 
sessment of riparian estates from time to time in 
accordance with the changes which periodical surveys 
may show to have taken place in their area and 
boundaries. S. 3 of the Act refers to a revenue 
survey which is to be approved by Government as fixing 
the boundaries of estates and provides that at intervals 
of not less than ten years fresh surveys of such estates 
may be made. S. 5 then provides for reduction in 
thesudder jama when on a comparison of tw r o successive 
surveys, it appears that the area of an estate has teen 
diminished and S. 6 provides for an addition to the 
jama W’hen on inspection and comparison of the new map 
land appears to have been added to the estate since the 
last survey. In every case the starting point is to be the 
revenue survey which it would appear is to be taken as 
representing the boundaries cf the estate as they existed 
at the time of the Permanent Settlement, and it is 
apparently not open to the revenue authorities to go 
behind that survey and enquire whether in fact the 
boundaries at the time of settlement were not other than 
therein represented.” S. 3 of Act IX of 1847 is 
all comprehensive in scope and Ss. 5 and 6 both 
refer to all estates paying revenue directly to Government 
no matter whether they were or were not in existence in 
1793. What is essential to attract the application of 
Act IX of 1847 is that there should have been in the 
case of the estate concerned, a revenue survey. This 
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prima facie furnishes the boundaries as presumably 
though not conclusively accurate. 

Per Rankin , /.—No measures for the assessment of 
the lands would be lawful unless taken under the pro¬ 
visions of the Act. The basis of Act IX of 1847 is that 
with the aid of two maps the proprietary rights will in 
general be ascertainable by mere inspection. The 
provisions of S. 31 of Regulation II of 1819 are in 
no way repealed or affected by Act IX of 1847. That 
section can stand intact though machinery clauses are 
repealed quod char lands. The only measures authorised 
by Act IX of 1847 relate to cases in which a revenue 
survey has previously been completed and approved; and 
in such cases after an interval of ten years a new survey 
map may be made and new’ maps prepared. If w’hen 
that has been done it appears to the revenue authorities 
on inspection of such new’ map that land has been added, 
they are required without delay to assess the same with 
a revenue according to the rules in force in assessing 
alluvial increments and to report their proceedings to the 
Board of Revenue whose orders thereupon shall be final. 
The actual fixing of the assessment under Act IX of 1847 
is based not on a judicial decision as to liability but on 
an executive or administrative order following upon an 
inspection of the map. There is no longer a trial and a 
preliminary decree, and provisions designed to prevent 
interruption of the proceedings by compelling appeals 
from the ‘ preliminary decree’ to be brought promptly 
after notice of such decree have no longer any operation. 
If the very special trial contemplated by Regulation II 
of 1819 is never held the revenue authorities cannot 
claim for their decision imposing an assessment the 
detailed legal incidents annexed or attributed by the 
Regulation to the result of such a trial on the question 
of liability. (Meekerjee and Rankin , JJ.) PEARY LAL 

Ray Chaudhuri v. Secretary of State. 

39 C.L.J. 454 = 83 1.0. 446 = A.I.R. 1924 Cal. 913(c). 

Ss. 1, 3 & 6—Object and Scope. 

-- Enquiry under—Suit to impeach assessment — 

Which evidence admissible—Right to malikana. 

Act IX of 1847 was framed for the assessment of 
lands gained from the sea or from rivers by alluvion or 
dereliction. The expression “any such new map’ ’ in S. 6 
plainly refers to “ the new map ” made according to 
“new survey” as contemplated in S. 3. The object of 
the Act is to provide for the assessment of riparian 
estates from time to time, in accordance with the 
changes which periodical surveys may show to have 
taken place in their area and boundaries. In every case 
the starting point is to be revenue survey which is to 
be taken as representing the boundaries of the estate as 
they existed at the time of the Permanent Settlement, 
and it is apparently not open to the revenue authorities 
to go behind that survey and enquire whether in fact 
the boundaries at the time of settlement were not other 
than therein represented. What is essential to attract 
the application of Act IX of 1847 is that there should 
have been, in the case of the estate concerned, a 
revenue survey. This prima facie furnishes the boun¬ 
daries. as presumably, though not conclusively, accurate. 
The true position is that the revenue survey map is 
taken as the basis of comparison ; but the comparison 
of the map is not conclusive. The comparison sets the 
revenue authorities in motion, and they may, then, on 
the best materials they can precure, proceed to assess 
what land they deem to be assessable. When the pro¬ 
ceedings have been commenced in accordance with the 
statutory requirements, there are no restrictions pres¬ 
cribed as to the evidence to be used for the solution of 
the problem/ n controversy. That problem is whether 
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land has been “added” to a revenue paying estate and 
has not been assessed with revenue. What is liable to 
be assessed with revenue is land not previously assessed ; 
not land which has been formed since the revenue 
survey map. In the determination of the question, 
whether the land sought to be assessed is added land 
the Court has to determine the land included in the 
estate at the time of its creation as a permanently set¬ 
tled estate. For this purpose, the revenue survey map 
is valuable but not conclusive evidence. S. 1 leaves no 
room tor controversy that when alluvial land has been 
settled as a separate estate with a separate jama, it 
shall thenceforward be regarded and treated as in all 
respects separate from and independent of the original 
estate. Consequently, where in 1848, a separate estate 
was created and settled with the predecessors of the 
plaintiffs, by reason of the refusal of the predecessors 
of the defendants, the new estate became a separate 
estate independent of the original estate in all respects. 
The fact that the proprietors of the original estate had 
a right to receive malikana does not affect the question. 
Because malikana is a right to receive a portion of the 
profits of the estaie for which the Government have 
made a settlement with another person, the real pro¬ 
prietor having neglected to come in and make a settle¬ 
ment. No doubt, malikana has sometime been describ-. 
ed as an “unalienable right of proprietorship”. But 
this does not justify the inference that a person in 
receipt of malikana allowance under S. 5 of Reg. VII 
of 1822, even though he be regarded as the holder of a 
“distinct proprietary right constituting an interest in 
land” can be deemed to be a person to whose land or 
estate alluvial accretion has been annexed, within the 
meaning of S. 4 of Reg. XI of 1822. The malikana 
holder is entitled to receive periodically a specific amount 
from the income of land, this right may have the quali¬ 
ties of a rent charge, but this is not sufficient to show 
that the land or estate is still held by him as zemindar 
immediately from Government, and unless this is esta¬ 
blished he cannot maintain his title to the accretion. 
{Hooker jec and Rankin, JJ.) SAUDAMINI D ASSY A v. 

Secretary of State for India. 771. C. 707 = 

38 C. L. J. 47=50 Cal. 822 = 
A. I. R. 1924 Cal. 197 (198, 199, 201, 203). 
S. 3—Assessment. 

-- Land accreted to permanently settled estate — 

Owner agreeing to duly pay assessment—Same rate as 
that of other accreted land and not of permanently 
settled estate is contemplated. 

The proprietors of a permanently settled estate execut¬ 
ed in respect of the estate a kabuliyat which contained, 
among others, the following clause : “If in future any 
chur be newly accreted and the quantity of taluq land 
be increased (thereby), we shall duly (riti mata) pay 
revenue for the said increased land.” 

Held , that the clause meant that the rates of assess¬ 
ment in respect of the accreted land were to be deter¬ 
mined in the same way, and according to the same rules 
as Government adopt with regard to all newly formed 
churs and not that the rates mentioned in respect of the 
permanently settled estate are to be accepted. {Sir 
John Wallis.) SECRETARY OF STATE v. PARBATI 
CHARAN Shaha. 55 Cal. 1037 = 55 I. A. 289 = 
110 I. C. 8 = 48 C. L. J. 163 = 32 C. W. N. 906 = 

A. I. R. 1928 P. C. 193. 
. Ss. 3 to 6—Assessment. 

- Creation of Zamindari in 1861 and 1871 —No 

survey made—Government cannot assess the lands. 

A Zamindari was created in 1861 and a taluq created 
in 1871 by Government but it was not shown that there 
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was a revenue survey contemporaneous or subsequent in 
date or that there was a new survey after the lapse of 
not less than 10 years from the date of such revenue 
survey. The Government nevertheless purported to 
assess the lands. 

Held , that the assessment was illegal. S. 6 imposes 
upon the Revenue authorities the duty to assess what 
may be called added land whenever on inspection of the 
new map it appears tha*: land has been added to an 
estate paying revenue to Government. There must be 
therefore a comparison between two maps made at an 
interval of not less than 10 years and each showing the 
revenue paying estate concerned. That estate must 
accordingly be in existence as a revenue paying estate 
on the date of the first of the two maps. What is essen¬ 
tial to attract the application of Act IX of 1847 is that 
there should have been in the case of the estate concern¬ 
ed a revenue survey. Further, it is only when on ins¬ 
pection of the new map it appears that land has been 
added that there is Legislative authority for assessment 
of additional revenue. {Mookerjee and Chotzner^ J J.) 

Sreenath Roy v. Secretary of State. 

50 Cal. 276=701. C. 510 = 36 C. L. J. 345 = 

A. I. R. 1923 Cal. 233. 

S. 3—Changes. 

- "Changes", meaning of—Change caused by annex. 

ation of another's land by a proprietor is not contem¬ 
plated. 

The word “changes” in S. 3 of Bengal Act 9 of 1847 
means changes brought about by the action of the river 
or the sea, and not changes by the act of one proprietor 
in annexing to his estate the property belonging to 
another proprietor. A map prepared under Act 9 of 1847, 
unlike a Revenue Survey Map or a map prepared under 
the Bengal Survey Act, can never be said to be a map 
according to possession of the parties. {Das and 
Adami , //.) BlBI WAKILANz/. DEONANDAN PRASAD. 

2 P. L. T. 81 = 59 I. C. 298= A. I. R. 1921 Pat. 268. 

S. 6—Assessment. 

- Order wider S. 6 is final only for purposes of 

assessment—Diara proceedings are not binding as bet¬ 
ween under-tenure-holders claiming adversely to each 
other under different proprietors. 

An order under S. 6 is not final for all purposes, but 
it is final for the purpose of the assessment imposed on 
the land. The diara proceedings are binding on the pro¬ 
prietor with regard to the assessment of revenue, but are 
not binding as between under-tenure-holders in questions 
where the parties are not proprietors, but under-tenure- 
holders claiming the land adversely to each other under 
different proprietors. {Greaves and Mukerji , JJ.) 

Radha Nath Dutta v. Chandra Kumar. 

43 C.L.J. 152=911.C. 718 = A. I. R. 1926 Cal. 523. 

- Bengal Permanent Settlement Regulation {I of 

1793) —Permanently settled estate — Churs formed sub¬ 
sequent to settlement — Non-navigable river are liable 
to assessment though river-bed belongs to Zamindar . 

Churs within the limits of the Zamindari formed 
after the decennial settlement are to be treated as 
unsettled under Bengal Regulation II of 1890 notwith¬ 
standing the fact, that the river-bed from which the 
churs have been thrown up belong to the Zamindar 
at the time of the settlement and the Jama was assessed 
on the Zamindari as a whole. Therefore under Bengal 
Act IX of 1847 the Government can assess to public 
revenue churs formed in a non-navigable river both 
where it flows through a permanently settled Zamindari 
and within the middle line of the river where it is the 
boundary of the Zamindari . The right of the Go verm- 
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ment to assess the churs in question is not affected by 
the fact that the whole or half of the river-bed was part 
of the Zamitidar's permanently settled estate. Bengal 
Regulation I of 1793 exempts from further assessment 
all lands included in a permanently settled estate 1 
whether they were cultivated or waste at the time of 
settlement. 17 Cal. 590 ; 17 I. A. 40; distinguished; 46 
Cal. 390, Reversed. ( Viscount Cave.) SECRETARY OF 

State for India in Council v. Maharaja of 
BURDWAN. 48 I. A. 565=265 C. W. N. 619 = 

35 Cal. L. J. 92=67 I. C. 835 = 49 Cal. 103= • 
A. I. R. 1922 P. C. 6 = 42 M. L. J. 61. I 

S. 6—Irregularity. 

- Irregular procedure should be objected to before 

Board of Revenue—Fundamental irregularity is a 
good ground in a Court of Law—Burden of proving 
irregularity is on objector—Superimposing maps to 
detect accretion is not irregularity. 

Proceedings of the assessing authorities are subject 
to being quashed in the ordinary Courts of law if they 
have been tainted by fundamental irregularity. It is a 
convenient and proper procedure that in an eminently 
practical matter, affecting measuiements, surveys and 
maps of localities, with which the assessing officials on 
the one hand and owners on the other have presumably ! 
intimate local knowledge, such objection should be 
tabled to, and considered and reported upon by the 
Board of Revenue. The words of this statute imposing i 
finality upon the orders of the Board of Revenue in 
such a situation are not only imperative but most 
salutary. Two conditions, however, must be noted ; 
the first is that fundamental irregularity, that is to say. 
a defiance of or non-compliance with the essential of 
the procedure would still give ground for questioning 
the proceedings in a Court of law. But the burden of 
establishing such essential and fundamental violation of 
statutory requirements rests upon the person alleging it. 

It is not sufficient to submit in a Court of law that upon 
the documents before the Board ot Revenue, doubts 
arise as to whether this, that, or the other details of 
investigation should have been set to rest more clearly 
in the course of the administrative procedure. If such 
doubts arise upon points of fact, the Board of Revenue 
is competent to deal with them and is, further, the pro¬ 
per Court before which they should be stated. In 
order that the doubts should be promptly set at rest, 
it may have to be on the ground itself. The practice of 
finding an excess area by superimposition of maps is 
not to be condemned though a separate map showing 
the accretions is not prepared. 44 I. A. 104, Expl. 
{Lord Shaw.) SECRETARY OF STATE v. ROY 
JATINDRA CHAUDHRY. 51 I. A. 241 = 

80 I. C. 1023 = 1924 M.W.N. 588 = 
35 M. L. T. 146=51 Cal. 802=29 C.W. N. 1 = 
A. I. R. 1924 P. C. 175 = 47 M. L. J. 48. 


A.I.R. 1924 Cal. 913, Foil. {Sanderson,C.J. Chatterjed , 

Rankin, Suhrawardy and Panton, J J j) SECRETARY OF 

State Rai radhakant Aich. 53 Cal. 952 = 
43 C.L.J. 542 = 30 C.W.N. 774 = 98 I. C. 728 = 

A. I. R. 1926 Cal. 924 (F. B.). 

BENGAL ALLUVION AND DILUVION REGU¬ 
LATION (XI OF 1825). 

Accretions. 

- Land gained by accession from recess of river cr 

sea becomes increment to tenure of person to whose land 
or estate it is annexed. 

S. 4 of Regulation XI of 1825 shows that when land is 
gained by gradual accession, whether from the recess of a 
river or of the sea, it forthwith becomes an increment to 
the tenure of the person to who'e land or estate it is 
annexed ; and if it is annexed to a suboidinate tenure 
held under a superior landholder, the under-tenant be¬ 
comes liable for the payment of any increase of rent to 
which he may be justly liable. Consequently, as soon as 
the lands accreted and became attached to the holdings 
of the under-tenants, their title accrued, and it was not 
necessary for them to make an assertion of such statutory 
title by assertion. The remedy of the landlords was to 
assess rent on the accreted lands. Consequently the 
superior landlord is not competent to create a valid 
title in another by granting him a lease. ( Mcokcrjee, A. 
C. J. and Fletcher, J.) KARIM SHEIKH v. AFAJ- 

udhi Sheikh. 33 C. L. J. 531 = 641. C. 805 = 

A.I.R. 1921 Cal. 330. 

Applicability. 

Regulation XI of 1825 is not applicable in Madras. 
36 Mad. 57, Foil.; 41 Mad. 840, Expl. {Kumaraswamy 
Sastri and Walsh.JJj) NAGANNA v. SATYA NARAYANa. 

53 Mad. 202 = 1231. C. 131 = A. I. R. 1930 Mad. 181. 

Presumption. 

Where owner of a diluviated estate has paid revenue 
for the site which was under water and which subsequent¬ 
ly reformed, he is entitled to claim the land as belonging 
to his estate and such land cannot be dealt with under 
the provisions of Regulation XI of 1825. {Walmsley and 
M. N. Mookerjte, //.) CHANDRA KUMAR AICH v. 

Jiban Krishna Nath Mohajan. 29 C.W.N. 290 = 

80 I. c. 702 = A. I. R. 1925 Cal. 249. 

S. 1—Applicability. 

- Bed of small and shallow river belongifig to pri¬ 
vate individual— first part of S. 1 does ?ict apply. 

The first part of S. 1 of the Regulation does not apply 
to land forming the bed of a small and shallow river 
where the bed is recognized as the property of a private 
individual. {Cuming and Panton, J J.) ANDORU 
AKANDA v. NaSIR AKANDA. 90 I. C. 1010 = 

A. I. R. 1926 Cal. 368. 
S. 2—Dhardbura. 


S. 6—Notice. 

Notice served for the purposes of assessment under 
S. 7 of Act IX of 1847 can be amended. {Mookerjee, A. 
J. C. and Fletcher, J.) SOUDAMINI DASYA CHOU- 

dhurany v. Secretary of State. 

651. C. 76 (Cal.)- 

' S. 6—Scope. 

■“ Suit to ccmtest the order of the Board of Revenue 
is not covered by S. 24, Bengal Regulation (2 of 1819). 

A suit to contest an order of the Board of Revenue 
under S. 6 of Act 9 of 1847, declaring the liability of the 
lands claimed as part of a permanently settled estate, to 
assessment of revenue, is not barred by the one year’s 
rule of limitation laid down in S. 24 of Reg. 2 of 1819. 


Custom of “ dhardhura” pleaded—Incidents of 
custom must also be pleaded and proved — Custom — Evi¬ 
dence of. 

A mere statement that a custom of “dhardhura” 
(which means that a stream shall be the boundary) 
exists, will not be enough, where such a custom is plead¬ 
ed, but all the incidents of the custom must be pleaded 
and proved. A. I. R. 1928 All. 399 (F.B.) and A. I. R. 
1927 All. 221, Cons. {Mukerji and Niamatullah, JJ .) 
Badruddin V. Tej Ram. 1929 A. L. J. 380 = 

116 I. C. 300= A. I. R. 1929 All. 233. 

S. 4—Accretion. 

The principle of acquisition of title by accretion is 
subject to the doctrine of reformation in suit. Therefore, 
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though ordinarily an accretion thrown up along the 
frontage of a raiyati-holding is an accretion to the hold¬ 
ing, this principle will not be applicable when there is 
reformation in situ and the land is identifiable and 
recognizable as land belonging to the owner of the side: 
A. I. R. 1922 Pat. 588 (F.B.) ; A. I. R. 1921 Pat. 234, 

Foil. {Adami and Chatterji, J J.) ALIMUDDIN v. 

Salim. 10 P. L. T. 207 = 1171. C. 318. 

- Land washed away by a river and reformed in 

same place is not “ gained ” within S. 4, though land on 
opposite side of the river is owned by different owners — 
Riparian owners. 

Lands washed away and afterwards re-formed upon 
the old site, which can be clearly recognized, are not 
lands “gained” within the meaning of S. 4, Regulation 
XI of 1825 ; they do not become the property of the : 
adjoining owner, but they remain the property of the 
original owner. This principle also applies when the 
question is between two riparian owners, who own pro¬ 
perty on either side of the river, and when the land is 
washed away from one side of the river and re-formed 
on the other side and is re-formed on the old ascertained 
site. 1 Marshall’s Reports 136 and 13 M. I. A. 467 
(P.C.), Foil.; 6 I A. 211 (P.C.), Expl. and Dist. {Sir 
Lancelot Sanderson .) MAHARAJA OF DUMRAON v. 

Secretary of State. 54 I. A. 156 = 6 Pat. 481 = 

1927 M. W. N. 393 = 101 I. C. 1 = 
31 C. W. N. 717=45 C.L.J. 520-8 P.L.T. 497 = 

25 A.L.J. 905=26 M.L.W. 754 = 
A.I.R. 1927 P. C. 89 = 53 M. L. J. 576. 

- Land taken away gradually and restored sudden- 

ly—Accretion belongs to original owner on being clearly 
recognised. 

The general principle is that land which gradually 
accedes to another estate becomes annexed to it. An 
exception is made in the case where a river by a sudden 
change of its course breaks through and intersects an 
estate without any gradual encroachment and joins with 
another estate without destroying its identity. In such 
cases the land on being clearly recognized shall remain 
the property of its original owner. The same rule app¬ 
lies even w'here land is taken away by the river gradually 
and restored suddenly. {Dalai and Pullan, JJ.) SRI 
THAKURJI V. Jaikali KUNVVAk. 49 All. 328 = 

25 A.L.J. 222=1001.0. 9 = A.I.R. 1927 All. 243. 

- Portion not settled—Right to accretion is not 

affected. 

The true view of the law of alluvion is that physically 
land is added to land ; in point of right, the right to the 
land is accretio to the right to the old. 

The fact that no settlement of revenue is made of a 
portion cannot affect this accretio to the right, unless 
any question of limitation or adverse possession arises. I 
A. I. R. 1924 Cal. 197 Ref. {Climing ?nd Muker/i , ■ 
//.) LATIFA KHATUN v. ZOFER ALI. 

55 Cal 201 = 104 I. C. 655 = A. I. R. 1927 Cal. 902. 

-“ Gain ”—Land washed away and re-formed on 

old site is not gained—Tenure holder cannot claim such 
land as an accretion on Payment of rent. 

Land washed away and afterwards re-formed on the 
old ascertained site, is not land gained by increment 
within the meaning of S. 4. Therefore, where land is re- I 
formed upon the old site, which can be identified, such 
land remains the property of the original owner and in : 
the absence of a contract to the contrary the tenure- 
holder is not entitled to claim it as an accretion to his 
land and hold it on payment of rent. A. I. R. 1922 Pat. 
588 (F. B.), Dist and not Foil.; 13 M. I. A. 467 (P.C.R 
Rel. on and Case-law cited. {Graham and Milter, J J.) 1 
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RAHIMADDI MATABAR v . NAIMADDI HOWLADAR 

31 C. W. N. 750 = 104 I.C. 647= 

A. I. R. 1927 Cal. 666. 

On account of a change in the course of the Ganges, 
lands lying on one bank became diluviated and gra¬ 
dually re-formed on the other bank. They were sold for 
arrears of revenue and in default of purchasers the 
Government purchased it and brought a suit for declar¬ 
ation of title and possession against the Zemindar, who 
claimed it as accretion and revenue free. Held , even 
as an accretion, it is liable for revenue assessment, and 
the zemindar cannot claim to hold it as part of his per¬ 
manently settled estate. If a case of abandonment by 
the prior proprietors is set up and proved and then 
there is an accretion it must be reassessed before 
revenue can be demanded. ( Miller , C.J. and Foster , 

/.) Maharaja Keshav Prasad Singh ^.Secre¬ 
tary of State for India. 

(1923) 74 I. C. 881 (Pat.). 

- Accretion need not be by imperceptible process. 

What is a gradual accretion must depend upon the 
circumstances of each case, the nature of the river, the 
manner of the accretion, and the quantity of the land 
throwm out each year. But the process of accretion need 
not be imperceptible. 42 Cal. 489 (P. C.) and 4 P.L.J. 

1 Foil. { Jwala Prasad , A. C. J. and Das , /.) KHUBI 
Mahton v. Lachmi Das. 63 I. C. 704 = 

2 Pat L. T. 599 

• 

S. 4- Applicability. 

*Lands re-formed identifiable as land belonging 
to original owner—Regulation does not apply. 

The case is taken out of the Regulation when it is 
shown that the land washed away, and re-formed on its 
old site is identifiable and recognisable as land belonging 
to the owner of the site. {Das and Adami , //.) 

Gajadhar Prasad v. Dulhin Gulab Kuer. 

2 P. L. T. 69 = 6 Pat. L, J. 632= 
57 I. C. 744 = A. I. R. 1921 Pat. 234. 

S. 4—Assessment. 

- U.P. Land Revenue Act (3 of 1901), S. 99 —Land 

added to one of the two permanently assessed villages on 
either side of a river is liable for assessment. 

Where land from one permanently settled village is 
cut off from that village and added by alluvion to another 
permanently settled village such land is liable to assess¬ 
ment. The test in such a case is whether the land in 
dispute ever before formed part of the estate permanently 
settled to which it is added. 18 B. W. R. 113, Ref.; 17 
Cal. 509 and A. I. R. 1922 P. C. 6, Dist. {Mcars, C. J . 
and Kendall , J.) RAMA NaND v. SECRETARY OF 
STATE. 60 All. 440 = 107 1. C. 566 = 

9 L. R. A. Rev. 3= 26 A. L. J. 134= 

A. I. R. 1928 All. 199. 

S. 4 (1)—Accretion. 

- Alluvial land—Sand bank or waste land render - 

cd cultivable in one year by sudden action of river is not 
gained by alluvion. 

In order to entitle a holder to the land in dispute as 
alluvial land, outside the area of but contiguous to his 
holding, under S. 4 (1) of the Regulation, it must be 
shown that the land is alluvial and has been gained by 
gradual accession. It must be shown that the deposit of 
silt amounted to formation of land by a process of 
gradual alluvion. If on the contrary the land appears to 
be a sand bank or waste rendered culturable in one year 
by the deposit of silt by action of the river on the surface 
of the tract so existing, it cannot be said to be gained by 
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.alluvion and the tenant can have no claim to it. Agra 
High Court Reports F, B. Rulings June to December 
1866, at p. 78, Rel. on. ( Wort and James , JJ.) 

Parkalo Koeri v. Bhagwat Sahai. 

A. I. R. 1929 Pat. 545. r 

I 

S. 4 (1)—Applicability. 

--The clause is limited to accretions from the lands 

of the person under whom the person to whose land the 
alluviated land has been attached, bolds and is not 
applicable to the case of the land of another tenant. I 
A.I.R. 1922 Pat. 588 (F.B.) Foil. ( Ad ami and Chatter ji, j 
JJ.) Alimuddin v. Salim. 117 I. C. 318 = 

10 P. L. T. 207. 

- Accretion to holding out of river-bed which is the 

property of landlord —A. 4 (1) applies — Section not 
.confined to lands which are the property of the state. 

The first clause of the fourth section of the Regulation 
.applies clearly both to the case of a superior landlord 
who holds from the Crown and to the case of the holder 
of a subordinate estate or tenure holding from a landlord 
intermediate between himself and the Crown and to be 
limited in each case to accretions from the lands of the 
person from whom he holds and to whom revenue in the 
one case and rent in the other is payable. In the case of 
a superior landlord the person from whom he holds is the 
Crown and none else. In such a case it is only where the 
Crown is the proprietor of the accreted lands that the 
section comes into operation. To hold otherwise and 
permit a landlord to acquire in this manner a proprietary 
right in the land of his neighbour with %\ horn he has no 
relationship such as that of a tenant to his landlord would 
be going outside the scope of the section and permitting j 
what in effect would be confiscation of another man’s i 
land. This consideration however does not apply where I 
the claim is by a tenant against land of his landlord, a 
•claim which by the proviso to the first clause of the 
section is limited to a right of property similar to that 
possessed by the tenant in the tenure to which the land 
may become annexed and which by the same proviso 
carries with it the liability to pay an increase of rent. 
The section applies in all cases where the tenant claims 
as an increment to his tenure, land gained by gradual 
acquisition from the bed of the river which is the pro¬ 
perty of his landlord and, except in the case of a claim 
by the superior landlord, the section is not confined to 
lands which are the property of the State. 1 P. L. J. 536, 

1 P. L. T. 229, 13 M. I. A. 467, Ref. 

Pei Mullick, J— The Regulation does not provide for 
islands in a large and navigable river, the bed of which is 
the property, of an individual or those in a small and i 
shallow river, the bed of which is not the property of an 
individual. While Cls. 3 and 4 determine the right of pro¬ 
prietorship they are subject to the provisions of clause (1) 
in respect of the assessment of revenue and the rights of 
•tenants. With regard to the rights of tenure holders and 
•raiyats, Clause (1) deals with rivers of all classes and is 
subject to no words of limitation or restriction. The 
Regulation is not exhaustive. It is subject to the rules of 
•equity and justice. Therefore land gained from the river¬ 
bed by reformation in situ or otherwise will, if it can be 
Identified, belong to the owner of the bed except when 
•otherwise expressly prescribed by the Regulation. This 
rule will preclude a tenant from acquiring a right of ten¬ 
ancy in an accretion from a river-bed which was not the 
property of his landlord before emergence (. Dawson 
Miller , C. /., Mullick and Jwala Prasad , JJ.) KHUBI 

!Mahton v. Lachmi Das. 3 Pat. L. T. 513= 

671 C. 642= 1922 P. H. C. C. 258 = 

2 Pat. 18=A. I. R. 1922 Pat. 588 (F. B.). 
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S. 4 (2)—Presumption. 

- Riparian rights—Sudden change in course of 

river — Defendants' laud separated and added to plain¬ 
tiffs—Land identifiable—Title continues in defendant. 

Where the identity of the defendants’ lands is not lost 
by the change in the course of the river in spite of the 
fact that those lands lie on the north side of the river 
instead of on the south where they had formed part of 
the defendants’ villages the title to the lands in suit would 
not vest in the plaintiff although the river had suddenly 
changed its course and the lands were cut off from the 
defendants’ villages and were joined by the fluvial action 
to those of the plaintiff’s. 27 Cal. 768 (772) ; 13 M. I. A. 
468 (472). ( Simpson and Wazir IJasan , A. J. Cs.) 
Balbhaddar Prasad r . Har Narayan Das. 

9 O.L.J. 518 = 73 I. C. 727=A. I. R. 1923 Oudh 102. 

S. 4 (3)—Cliur land. 

- Title vests in Government only when the bed of 

river is not the property of any individual—Rights of 
the parties should be determined with reference to 
conditions at time when chur first formed * 

Unless it is established that the bed of the river is not 
the property of an individual, title cannot vest in Gov¬ 
ernment ; in other words, title vests in Government if 
the bed of the large navigable river is public domain. 
The rights of the parties must be determined with 
reference to the conditions of things at the time when the 
chur first formed. 14 W.R. (F. B.) 25, Foil. ( Moo - 
kerjee, A.C.J. and Fletcher , J.) SURENDRA NATH v. 

Secretary of State. 35 C. L. J. 196 = 

60 I. C. 395= A. I. R. 1921 Cal. 779. 

BENGAL CESS ACT (IX OF 1880). 

Appeal. 

- Suit for recovery of arrears of cesses with 

penalty in respect of revenue free tenures—If value 
above Rs. 100, second appeal lies . 

There is a second appeal in a suit for recovery of 
arrears of cesses in respect of revenue free tenures 
with penalty for non-payment under S. 58, treated as a 
suit for rent provided the value of the suit is over 
Rs. 100. 16 Cal. 638 ; 20 Cal. 254 and A.I.R. 1923 Cal. 
673, Foil. {Mukerji and Mallik , J J.) JYOTI PRASAD 

Singha Deo Bahadur v. Gopal Acharya 
GOSWAMI. 33 C. W. N 1000=A.I.R. 1930 Cal. 145. 

Res judicata. 

- C. P.Ccde , S. 11 —Decision as to cess cannot be 

res judicata unless years to be compared fall i?i same re¬ 
valuation. 

In the Bengal Cess Act in almost every important 
section stress is laid upon the fact that the cess is for 
the year that is current. So there cannot be res judicata 
in regard to the amount of cess, unless it is first proved 
that the two years, which are to be compared one with 
the other fall under the same re-valuation. {Foster, J.) 
R \JA Dhakeshar V. RAMDARNARAYAN. 

A.I.R*. 1927 Pat. 58. 

S. 4—“Annual value.” 

- “Annual value" includes damages for use and 

occupation—Payment under kabuliyat for use and occu¬ 
pation is “annual value." 

The expression “annual value” is so wide as even to 
include damages which the court would allow to the 
owner of the land against third persons for actual use 
and occupation of the land. Therefore, the payment of 
jama on the basis of a kabuliyat by a farmer of a hat 
on account of his occupation of the land on which the 
hats were to be held, and from which he was entitled 
to exclude other persons, is the “annual value” which is 
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payable for use and occupation of the land. (/>’./>. Chose 
and Cam mi ad t\ J J.) SECRETARY OF STATE SaTI 

Prasad. 55 Cal. 1328=115 I. C. 185 = 

A.I.R. 1929 Cal. 197. 

S. 4—Definition. 

-‘‘ Tcnure-holder” defined. 

A cultivating raiyat who pays more than Rs. 100 as 
rent is a tenure-holder within the meaning of S. 4 and 
is liable to pav cess under S. 41 (2) as fixed by the 
Collector. A.I.R. 1927 Pat. 270 and A.I.R. 1928 Cal. 
508, Foil. (Jzoala Prasad and Dhazle, JJ-) RAMA 

Mahton Mohan Mahton. 

11 P.L.T. 212 = A.I.R. 1930 Pat. 322. 

- Essentials constituting cultivating raiyat laid 

d07\m. 

To come under the definition of cultivating raiyat in 
the Cess Act, there must be actual personal cultivation, 
that is, by the tenant himself or thiough his family or 
hired servants or at most in part by persons who would 
be mere under-raiyats. It is not sufficient that the 
tenancy should be a mixture of personal cultivation and 
of rent collecting. A.I.R. 1927 Pat. 270, Ref. (A/ac- 
pherson , /.) KESHAV PRASAD SlNGH v. BANSIDHAR 

Lal. A.I.R. 1930 Pat. 305. 

- —Cultivating raiyat. 

The rent of Rs. 100 must be taken as applied to the 
whole of the land which is cultivated by the person in 
question. ( Rankin , C.J. and Ghosh , /.) SARAT 

Chandra deb v. Darani Mohan. 

55 Cal. 1305 = 113 I.C. 240= 47 C.L.J. 545 = 

32 C.W.N. 610= A.I.R. 1928 Cal. 508. 

Ss. 4, 5, 6. 

- Hats—Jama or license fees realised from — 

Liability to assessment—Lease and license—Distinction 
between. 

A kabuliyat for a fixed term executed in favour of 
the landlord by which an aggregate rent was payable in 
respect of the land and the ijardar had virtually com¬ 
plete control of the land over which hats were held, 
amounts to a demise and the sum payable to the lessor 
is Tent’ liable to assessment within the meaning of S. 6 
by whatever name it may be called by the parties, rent 
or license fees. The distinction between a license and a 
demise is a question of substance, not of words. {Gra¬ 
ham and A/it ter, JJ.) Secretary of State for 
India Bhupalchandra Ray. 57 Cal. 655. 

Ss. 5, 52 and 64—Liability. 

—- Rent free tenure of—Liability to pay Road cess 

to Government is a Personal liability—Encumbrance 
cannot be annulled—Previous decree for eess is not res 
judicata— C. P. Code , S. 11. 

The provisions of Ch. IV of the Act must be complied 
with to make cess payable with respect to rent free lands. 
The liability to pay cess to the superior landlord arises 
in case of a rent free tenure only after the publication 
of extracts from the valuation roll. Only then is the 
superior landlord entitled to realise the cess with the 
same penalty and in the same manner as if it were an 
arrear of rent. The payment of road cess is a liability to 
the Government, but this liability enforceable under 
S. 5 does not in itself create any charge on the tenure or 
estate. The liability to the Government is a personal 
one enforceable under Public Demands Recovery Act. 
Only the right, title and interest of the judgment-debt 
pass in realizing this liability. The holding itself there¬ 
fore does not pass in execution of a decree to the pur¬ 
chaser at the execution sale so as to entitle him to hold 
it free from encumbrance created upon it by the tenant 
previous to the sale. The purchaser therefore cannot 
have the encumbrance annulled nor recover the posses- 
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sion of the holding from a purchaser of it in execution 

of a decree based on the encumbrance. 

A previous decree for cess does not operate as ns judi¬ 
cata as tl cess is a recurring charge. (Jwala Prasad' 
and Ross , JJ.) PlTAMBER CHOWDHRY v. SHAIKH 
Rahmat Ali. 3 Pat. L. T. 282 = 65 I.C. 138 = 
1922 P. H. C. C. 167 = A.I.R. 1922 Pat. 303. 

S. 5—Rent. 

- -Lease hundreds of years old—Rent cannot in * 

elude cess. 

Where a mokarrari lease is several hundred years old 
it is obvious that as the cess would be imposed by S. S 
of the Cess Act, from and after the commencement of 
that Act and not before, the mokarrari rent cannot 
include cess. ( Foster , J.) Raja DHAKESHAR PRASAD* 

Narayan Singh v. Ramdarnarayan Singh. 

A.I.R. 1927 Pat. 58. 
S. 6—Cess. 

- Lessee of mining rights need not pay cess to 

lessor. 

A case of rent or royalty payable under a mining' 
lease does not come within Chap. II which relates to 
assessment of cess on the annual value of lands and 
not to assessment on the annual net profits from mines,, 
etc. A holder of mining rights in a mouza is liable to- 
pay cess to the Government under Chap. V of the Act 
but not to the lessor. (Dass and Ad ami, JJ.) T'.USUN- 

der Nayadi Collieries jy. Bholanath Sarkar.. 

1926 P.H.C.C. 265 = 8 P.L.T. 410 = 97 I.C. 476 = 

A.I.R. 1926 Pat. 430. 

S. 6—Interpretation. 

- Rule of ejusdem generis is not applicable ter 

zuords “other immovable property ” in S. 6. 

Per Cammiade , J. —The rule of ejusdem generis can¬ 
not apply to the words “and other immovable property’* 
in S. 6, because the classes of business previously enu¬ 
merated are exhaustive and there is no room for the 
application of the rule. ( 13. P. Ghose and Cammiade Y 

JJ.) Secretary of Stated. Sati Prasad. 

55 Cal. 1328 = 115 I. C. 185=A.I.R. 1929 Cal. 19 T 

- Net annual profits include royalty . 

Royalty is included within the term “net annual pro¬ 
fits” as defined in S. 6. ( Das and James , J J.) BUR¬ 
NETT v. Burton. 

10 P.L.T. 544 = 116 I.C. 523 = 
A.I.R, 1929 Pat. 110. 

S. 20 (b)—Rent. 

- Rent fixed in paddy—Sum mentioned in cess- 

return as price of paddy—Suit to rcccver arrears of 
paddy is not suit for rent and S. 20 does not apply. 

Where the real rent is a fixed quantity of paddy, the 
sum of money entered in cess-return is not the rent itself 
but what is considered the fair value of the paddy deliver¬ 
able as rent. A suit, therefore, to recover certain arrears 
of paddy or its value at a particular rate is not a suit for 
rent and the entry of the sum in the return is not a bar 
and S. 20 has no application. 2 P. L. J. 617, Rel. on r 
2 P. L. J. 653, Ref. ( Mukerji , J.) TaSEK MONDAL 
Prokash Chandra. 

Ill I. C. 142 = A. I. R. 1929 Cal. 31.. 

S. 20—Rent. 

- Bhaoli land not mentioned—Rent if can be re¬ 
covered. 

The fact that bhaoli is not mentioned with respect to* 
any land in the Road Cess Return would not debar the 
landlord from claiming produce rent for the same- 
{Jwala Prasad , /.) NaND LAL SINGH v. RaMPHAL 

Singh. 691. C. 875 (Pat.). 
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S. 26—Jurisdiction. 

- Civil Court has no jurisdiction to entertain 

suit fo variation or annulment of valuation made by 
Collector. 

A Revenue Court alone can decide whether a Collector 
has properly used his discretion in exercise of the juris¬ 
diction conferred upon him by Chap. 2 of the Cess Act. 
The Civil Court has no jurisdiction to entertain a suit for 
variation or annulment of the valuation made by the 
Collector under Cess Act. ( Das and James, JJ.) 
KHAR AG NARAYAN v. SECRETARY OF STATE. 

10 P.L.T. 785 = 118 I. C. 325 = A.l.B. 1929 Pat. 743. 

- Collector deciding that a person is tenure-holder — 

Suit for declaration that he is otherwise barred. 

Where there is a subsisting judgment of the Collector 
that a particular person is a tenure-holder, the person 
cannot be allowed to file a civil suit for declaration in 
the Civil Court that his status is that of a cultivating 
raiyat ai d not a tenure-holder. (Das and James , JJ.) 

Kharag Narayan v. Secretary of State. 

10 P.L.T. 785 = 118 1.0. 325 = A. I. R. 1929 Pat. 743. 

S. 40—Application. 

-6*. 40 applies only where cess is levied in the 

district as a whole — S. 40 is imperative wherever it 
applies. 

S. 40 is applicable only where there is any cess 
to be levied in the district as a whole, that is, if there is 
a district re-valuation; and where there is a re-valuation 
only of an estate or a tenure in any district it is not 
imperative that notice should be served on the holder of 
that estate or tenure according to the provisions of the 
last paragraph of S. 40. Where the matter falls within 
the provisions of S. 40 the procedure laid down in that 
section is imperative and unless it is followed the taxing 
authority cannot impose any burden of taxation on any 
person. (BB. Ghosc and Cammiade, J J.) AB 1 NI Nath 
Mukerji v. Secretary of State. 54 Cal. 119 = 

31 C. W. N. 329 = 1001. C. 887 = 

A. I. R. 1927 Cal. 322. 

S. 41 (2)—Cess. 

- Liability to pay cess can be varied by contract. 

The liability to pay cess as fixed under the Act is 
liable to be varied by a contract between the parties: 

3 C.L.J. 337; 4 Cal. 576 and 22 C.L.J. 571, Foil. 

(Jwala Prasad and Dhavle, JJ.) RAMA MaHTON 

v. Mohan Mahton. 11 p. L. T. 212 = 

A.I.R. 1930 Pat. 322 
» • 

S. 41 (3)—Cess. 

- A cultivating raiyat only can be assessed in a less 

onerous manner as regards rate than a holder of a 
tenure. 

A person who is cultivating raiyat only can be asses¬ 
sed in a less onerous manner as regards rate than if he 
were a holder of a tenure as defined by S. 41 (3). (Ban- 
kin, C.J. and C. C. Ghosh, J.) SARAT ChaNDRA DEB 
v . Dharani Mohan. 55 Cal. 1305 = 113 I. c. 240 = 

47 C.L.J. 545 = 32 C.W.N. 610 = 

A.I.R. 1928 Cal. 508. 

\ \ • S. 41—Cess. ^ 

Valuation roll is a factor in determini?ig the 
amount of cess. ■' '' 1 

The rate as laid dowti in the Cess Act is not the only 
factor in determining the amount of cess. There is 
another factor in determining it and that factor is the 
valuation roll. (Mallick, J.) KHAGENDRA PRASANNA 
Senz/. Sasi Mohan. 47 C.L.J. 464=110 I.C. 340= 

A.I.R. 1928 Cal. 406. 

D. D.— VOL. 1—26 
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S. 41 (3)—Cess. 

- Cultivator paying less than Rs. 100 as rent' 

should pay rate half that of tenure holder. 

Where a person cultivates land and pays rent not 
exceeding Rs. 100 per annum, such a person is liable to 
pay at the rate of half the rate paid by a tenure-holder,, 
whatever may be the character of his holding under the 
Bengal Tenancy Act. The denomination “ cultivating, 
raiyat” has nothing to do with the Bengal Tenancy Act, 
nor has the Bengal Tenancy Act anything to do with the 
realization of the cess. (Das and Adami , //.) ABDUL 
Hasan v. ASGhar Ali. 6 Pat. 13= 102 I.C. 365 = 

8 P.L.T. 643 = A.I.R. 1927 Pat. 270. 

S. 41—Cess. 

- Raiyat must pay cess to landlord. 

Under the provision of S. 41 of the Cess Act every 
cultivating raiyat is to pay to the person, to whom his 
rent is payable one half of the road cess. (Das and Ross , 

//.) Kesheo Prasad Singh v. Ramdeal Kuer.. 
6 P.L.T. 214=87 I.C. 439 = A.I.R. 1925 Pat. 473(1). 

- Lands held on payment of rent in kind — Liabi¬ 
lity to pay cess. 

Irrespective of whether rent is payable in cash or in' 
kind, cess is payable in respect of all lands held by a 
cultivating raiyat. (Brett, /.) JOGESH CHANDRA 

Roy v. annada Charan Chowdhury. 

68 I. c. 662 = 26 C.W.N. 368. 

- Contract to pay cess is not illegal. 

A contract to pay cess is not at all illegal, nor is it 
prohibited under the provisions of S. 41 or any other 
provisions of the Cess Act. (Jwala Prasad and Ross, 
JJ.) PlTAMBER CHOWDHRY V. SHAIKH RAHMAT 
ALI. 1 P. 218 = 3 Pat. L. T. 282=65 I. C. 138 = 
1922 Pat. (Sup.) 167 = A. I. R. 1922 Pat. 303.. 

Ss. 41, 47 and 58—Penalty. 

■- Penalty under S. 58 is not payable but is recover¬ 

able—Limitation of money claim will apply to suit 
under A. 58. 

The plaintiff brought a suit under S. 58 for cesses 
unpaid for four years. 

Held, that his suit was barred with respect to one 
year as the penalty under S. 58 is not payable but is 
only recoverable and so not within S. 41. The plaintiff 
had the choice to bring a suit either for four years*' 
arrears of cess with interest, claimed as if it was an 
arrear of rent under S. 47 or for the penal amount 
provided by S. 58 as an ordinary money claim in which 
case the three years, limitation will apply. ( Das and 
Boss, //.) Bhunfshwari Kuer v. Gopal Saran. 

8 Pat. 358 = 118 I.C. 733 = A.I.R. 1929 Pat. 331.. 

S. 41—Scope. 

-In order to get an exemption from the statutory 

liability imposed under S. 41 there should be a clear pro¬ 
vision in the contract between the parties. (Jwala Prasad' 
and Dhavle, JJ.) RAMA MaHTON v. MOHAN MaH- 
TON. 11 P.L.T. 212 = A.I.R. 1930 Pat. 322.. 

Ss. 41 and 107—Status of Tenant. 

Valuation statement prepared under the Act — 
Status of tenant under Bengal Tenancy Act is not affect¬ 
ed—Civil Courts cannot question the statements. 

According to S. 107 what is done under the Cess Act 
is done only for the purposes of that Act and has no- 
other effect on the rights of persons. It does not in any 
way modify the conclusive effect given by S. 93 to the- 
cess valuation. In determining the amount of cess pay¬ 
able the fact that the tenants are recorded in the- 
record of rights as tenants at fixed rates is strictly 
irrelevant. The question is not as to the status of the- 
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BENGAL CESS ACT (1880), S. 50. 

defendants under the Bengal Tenancy Act, but is as to 
their status and liability for the purposes of the Cess 
Act which under S. 41 must be determined according 
to the entries in the cess valuation statement. The 
status of the defendants under the Bengal Tenancy Act 
is in no way affected by this valuation which stands by 
itself and the civil courts have no jurisdiction to inter¬ 
fere with it. (A toss, J.) KESHO PRASAD SINGH v. RAM 
SwaRUP Ahir. 90 I. C. 621 = A.I.R. 1926 Pat. 175. 

Ss. 50, 52, 54, 56, 58 and 62—Application. 

- Return by revenue free holder under A. 14— Valu' 

at ion—Provisions of Ss. 50, 52, 54, 56, 58 and 62 apply • 

Where the holder of revenue free tenure submits a 
return in pursuance of proclamation issued under S. 14, 
and there has been a valuation unless the lands come 
within ths category of lands mentioned in S. 33 of the 
Act, or comprise an estate borne on the general register 
of revenue free lands, S. 50 of the Act must necessarily 
apply. Further publication of notices under S. 51 and 
in certain cases also of notices under S. 54 is necessary. 
The liability of the holder of the rent free lands will 
arise oniy under S. 56 and his liability to penalty only 
under S.58 and his liability to pay statutory interest under 
S. 62. {Mukcrji and Alai lick. JJ.) JYOTI PRASAD SlN- 
GHA v. GOPAL ACHARYA GOSWAMI. 

33 C.W.N.1000 = A.I.R. 1930 Cal. 145. 

Ss. 52 and 52 A (inserted by Act IV of 1910)— 

Notice. 

- Notice under S. 52— Notice published before the 

Amendment Act can be certified subsequently — Publica¬ 
tion of notice should be strictly proved before liability 
for cess can arise. 

The publication of the notice under S. 52 should be 
strictly proved before the liability of the defendants can 
arise. Under S. 52-A the Collector may sign a certificate 
at any time after the publication of the certification 
under S. 52 of the Cess Act. The Amending Act only 
provides the method of proving the publication made; it 
creates no new right nor does it affect any existing right. 
There is nothing in S. 52-A which prevents the Collector 
from signing a certificate at any time after the publica¬ 
tion has been made. When such a certificate is given 
according to S. 52-A it will prove conclusively that the 
publication was made. That the certificate refers to a 
duplication before the passing of Act IV of 1910 is imma¬ 
terial. ( Chakravarti , /.) RISH1 KESH r ( . SONS AND 
HEIRS OF SHAMSHER KHAN. 92 I.C. 48 = 

A.I.R. 1926 Cal. 736. 

S. 54—Notice. 

- Notice is condition precedent. 

A notice under S. 54 is a condition precedent to liabi¬ 
lity to pay cess. 13 C. 197, Foil. ( Ross,J .) MURLI 
Manohar v. Raja Nand Singh. 

72 I.C. 1 = A.I.R. 1924 Pat. 205. 

S. 64 A—Limitation. 

- Limitation for suit under S. 64 -A is governed 

by Rules under Bengal Tenancy Act, Sch. 3. 

The same rules of limitation are to be applied to a 
ease under S. 64-A as would apply in rent suits to re¬ 
cover rent of a transferable tenure or holding, that is, 
limitation will be governed by rules under Schedule 3, 
Bengal Tenancy Act. 24 Cal. 27, Dist. (Greaves and 
Panton, //.) SATYA NlRANJAN v. EBRAHIM MAN- 
DAL. 95 I. C. 843 = A. I. R. 1926 Cal. 1069. 

S. 95—Cess return. 

-Per Cuming ,/.—A cess returnc an be used in 

• evidence by or against a third party who is no party to 
“the preparation of the return: 15 C. L. ]. 7, Foil.; 
A. I. R. 1923 Cal. 611, Expl. 


BENGAL CHILDREN ACT (1922). 

Per Page, J. —Provided that such a return does not 
offend against S. 95 it may be adduced in evidence if 
otherwise it is admissible under the Evidence Act. 

(i Cuming and Page , JJ.) SHEIKH INTAZ v. DlNA 
Nath. 53 Cal. 615 = 43 C. L. J. 425 = 

30 C. W. N. 803 = 96 I.C. 72 = A.I.R. 1926 Cal. 856. 

- Road cess return is inadmissible in favour of 

person on whose behalf it is filed, whether it may have 
been filed directly to prove admission or indirectly. 

S. 95 is absolute in its terms in declaring that a road 
cess return shall not be admissible in favour of the per¬ 
son on whose behalf it was filed, and it is immaterial 
whether it was put in evidence, directly to prove an ad¬ 
mission or indirectly for some other purpose. (Newbould 
and Graham, //.) RAMKUMAR DAS v. HARNARAIN 
Das. 92 I. C. 104 = A. I. R. 1926 Cal. 727. 

- Return cannot be used in favour of person making 

statements therein — Evidence Act, S. 21. 

S. 95 of the Cess Act restricts the provisions of 
S. 21 of the Evidence Act and makes the excep¬ 
tion to that section inapplicable to the case of these 
returns. A return cannot be used under any circum¬ 
stances in favour of the person making it but it can be 
used by others for a purpose not directly connected with 
the statements made in the return. ( Suhrawardy and 
Chotzner, JJ.) CHANDRA MOHAN MAITI v. KlNA- 
RAM MAITI. 79 I. C. 412 = A. I. R. 1925 Cal. 408. 

- Statement in return that land is in khas posses¬ 
sion of landlord is not ahvays accurate—Evidence Act , 

A. 32. 

The genesis of S. 95 of the Cess Act is traceable 
to a tendency on the part of landlords to describe lands 
though in the occupation of tenants, as in their khas 
possession for some possible ulterior purpose. A state¬ 
ment, therefore, that certain land is in the khas posses¬ 
sion of the landlord is of doubtful accuracy and ought 
not to be used in his favour when made in a return by 
invoking the aid. of S. 32 of the Evidence Act or 
some other adjective law. ( Suhrawardy and Chotzner , 

JJ.) Chandra Mohan Maiti v. Kinaram Maiti. 

79 I. C. 412 = A. I. R. 1925 Cal. 408. 

S. 98—Prerogative. 

-The effect of S. 171 is not to restrict any of the 

rights to recover debts due to the Crown which the 
Crown may possess in virtue of its prerogative. {Page, 

j.) West Laikdih Coal Co., Ltd., In re. 

53 Cal. 328 = 96 I.C. 37 = A.I.R. 1926 Cal. 781~(782). 

S. 182 (1)—Ultra vires. 

- R. 30 is not ultra vires. 

R. 30 is not ultra vires as cl. (1) of S. 182 is quite 
general. {B. B. Ghose and Cammiade , JJ.) ABANI 

Nath Mukerji v. Secretary of State. 

54 Cal. 119 = 31 C. W. N. 329 = 100 I. C. 887= 

A. I. R. 1927 Cal. 322. 

S. 182—Ultra vires. 

- R. 57 is ultra vires even if made under S. 182. 

There is nothing to show that R. 57, Bengal Cess 
Manual, was made under S. 182 of the Cess Act. 
Even if it doe* purport to be made under S. 182 of the 
Cess Act it is clearly ultra vires. {Cuming and Page , 
JJ.) Sheikh Intaz v. Dina Nath De Sarkar. 

53 Cal. 615 = 96 I. C. 72=43 C. L. J. 425= 
30 C. W. N. 803 = A. I. R. 1926 Cal. 856 (867). 

BENGAL CHILDREN ACT (II OF 1922). 

Application. 

- Calcutta Suppression of Immoral Traffic Act 

{Bengal Act XIII of 1923), .S’. 4— Act applies to 
females under S. 16, whether married or not. 
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BENGAL CIVIL COURTS ACT (1871), S. 24. 

Acts apply whether the female in question is unmarri- 
-ed or married and the whole matter turns not on the 
status of the female from the point of view of marriage 
or no marriage but on the question of age. If the 
word “girl” were limited to mean a young unmarried 
female, it would be easy for a person who desired to live 
on the immoral earning of young girls to marry them 
solely for the purpose of enabling him to put himself 
■outside the provisions of the statutes and to set the 
whole law at defiance. ( Costello and Lort Williams , 

.//.) Panchu Gopal Shaw v. Emperor. 

48 C. L. J. 586 = 115 I. C. 266 -= 
33 C. W : N. 198 = 30 Or. L. J. 440 = 56 Cal, 750 = 
12 A. I. Cr. R. 304=A. I. R. 1929 Cal. 99. 

BENGAL CIVIL COURTS ACT (VI OF 1871). 

S. 24—Pre-emption. 

- -Bengal Regulation . {VII of 1832), .S’. 9— Pre¬ 
emption Mahomedan Law does not apply when vendor 
and pre-emptor are Mahomedans but vendee is Hindu. 

Where no local custom exists with regard to pre¬ 
emption amongst Hindus, the Mahomedan Law of Pre- 
•emption does not apply when the person claiming the 
right of pre-emption and the vendor are Mahomedans 
and the purchaser is a Hindu. 4 B. L. R. 134 (F. B.), 
Foil, and the subsequent repeal of S. 9 of Reg. 7 of 
1832 by S. 24 of Act 6 of 1871 does not make. 4 B.L.R. 
134 (F. B.) inapplicable to such cases. {Greaves and 
Panton, JJ.) AJIMTULLA SAHA V. JADAVNATH 

Chakravarti. 30 C. W. N. 272=93 I. C. 18 = 

A. I. R. 1926 Cal. 685. 

4 XII OF 1887) —See BENGAL, N.- W. P. AND 

Assam Civil Courts act. 

BENGAL COURT FEES AMENDMENT ACT 
(IV OF 1922). 

Ultra vires. 

Bengal Act IV of 1922 is not ultra vires of the local 
Legislature, (i Greaves , /.) G. T. WILLIAMS (DECEAS¬ 
ED), In re. 27 C. W. N. 812 = 75 I. C. 466 = 

50 Cal. 597 = A. I. R. 1924 Cal. 115. 

S. 17—Enhancement of fees. 

- -Enhancement of fees does not apply to application 

for probate, etc., on which fees prescribed by the law in 
force at the time Juive been paid before the commence?nent 
'■of this Act though the probate, etc., may ?iot have been 
issued. 

S. 17. Act does not apply to an application for pro¬ 
bate on which the Court-fees prescribed by the then 
prevailing law was paid before the commencement of 
the Act, though the probate was issued afterwards. 
{Mookerjee and Chotzner, JJ .) THADDENS S. NAHA- 

piet v. Secretary of State. 39 C. L. J. 209 = 

811. C. 751 = A. I. R. 1924 Cal. 987. 

BENGAL COURT OF WARDS ACT (IX OF 
1879). 

Guardian-Powers of. 

~ Guardian appointed under, can compromise pro¬ 
ceedings without leave of Court — C. P. Code (1882), 
•*S\ 462. 

A guardian appointed by the Court of Wards on 
behalf of infants under the Beneal Court of Wards Act 
<1879) has power to compromise proceedings in the 
Civil Court without obtaining the leave of the Court 
under S. 462 of the C. P. Code (1882). {Lord Buck- 
master.) nakimo Dewani w Mt. Pemba Dichen. 
48 I. A. 27 = 48 Cal. 469 = 19 A. L. J. 171 = 
23 Bom. L. R. 698 = 33 C. L. J. 211 = 
25 C. W. N. 797 = 14 M. L. W. 253 = 
1921 M. W. N. 115 = 59 I. C. 911= ] 


BENGAL COURT OF WARDS ACT (1879), 
S. 6(e). 

29 M. L.T. 202 = A. I. R. 1921 P. C. 22 = 

40 M. L. J. 201. 

- Lease granted with sanction of Commissioney — 

Lease is void as against wards, in so far as it exceeds 
the Commissioner''s sanction. 

Where a lease of land belonging to wards of the 
Court of Wards was granted to defendants with the 
previous sanction of the Commissioner and a patta was 
issued to the defendants. 

Held, that the patta must be construed consistently 
with the terms of the Commissioner’s sanction and in so 
far as it was in excess thereof it was void as against the 
wards or voidable at their instance. {Richardson and 
Shamsul Huda, JJ.) MUKBUSOR. RAHMAN V. RAJ 

Lakki Debya. 39 C. L. J. 102 = 81 I. C. 744 = 

A. I. R. 1921 Cal. 789. 

Manager of Estate. 

The manager of an estate under the Court of Wards 
can make an agreement to grant a prospecting license 
and mining lease. 4 Pat.L.J. 580, Dist. {Jwala Prasad 
and Kulwant Sahay, J J.) RUDRADAS v. KAMAKHYA 
Narayan. 3 Pat. 968 = 84 1. C. 178 = 

A. I. R. 1925 Pat. 259 (272). 

Minor. 

- Even in presence of Board of Revenue's refusal 

to order minor's manager to execute lease, minor can be 
sued for specific performance of agreement to lease. 

A minor represented by a Court ol Wards can be 
sued for specific performance of an agreement to grant 
lease even though the Board of Revenue has refused to 
order the Manager to execute the lease. {Jwala Prasad 
and Kulwant Sahay, JJ.) RUDRA DaSS CHAKRA¬ 
VARTI v. Kamakahya NARAYANSINGH. 

3 Pat. 968 = 841.C. 178 = A.I.R. 1925 Pat. 259 (279). 

Scope. 

-Act is limited to British subjects—Disqualified 
Ruling Chief—Charge of his pe rson and property, 
whether inState or in British India, is a matter for 
Political Department and not for Court of Wards. 

Jurisdiction of the Act is limited to persons who are 
subject to the jurisdiction of the British Civil and 
Revenue Courts. The position of a Ruling Chief hold- 
ing property in British India is anomalous ; and he 
cannot ordinarily hold landed property without the per¬ 
mission of the Government of India. And hence the 
charge of the personal property of a disqualified Ruling 
Chief is a matter for the Political Department, whether 
the property be contained within the Ruling Chief’s 
State or outside it in British India, and Bengal Court of 
Wards ordinarily have no concern with it. {Court ney- 
Terrell, C.J. and',James, J.) SANKAR PRASAD MlSRA 

v. Brajamohan Deb. 125 1.0.145 = 

A. I. R. 1930 Pat. 357 (365). 

Ss. 6 (e), 7 and 35—Management. 

- —After declaration under S. 6 {e) any property 

coming to the proprietor either by inheritance or by 
otherwise is property which the proprietor is disquali¬ 
fied to manage—Its management automatically vests in 
the Court of Wards—An order under S. 35 is an order 
once for all Possession by Court of Wards completes 
charge of the Court of Wards. 

The Court of Wards is empowered under S. 6 of the 
Court of Wards Act to take over charge of the property 
of a disqualified proprietor within the Court’s juris¬ 
diction. The disqualification attaches to the person and 
after a proprietor is declared disqualified under S. 6 
{e) he is disqualified to manage his own property. 
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BENGAL COURT OF WARDS ACT (1879), S. 35. 

Any property therefore that corr.es to him by inheri¬ 
tance or otherwise after he has once been declared dis¬ 
qualified and the Court of Wards has taken over his 
property under S. 35 of the Act must be property 
which he is disqualified from managing and the 
management whereof must automatically vest in the 
Court of Wards. The order for possession does not 
take effect until possession of property is actually taken, 
until such pessession is taken the Court of Wards is 
not in charge of the property and the ward may be free 
to deal with it as he likes. An order under S. 35 is 
an order made once for all and after the order has once 
been made all that is required to complete the charge 
of the Court of Wards is the taking of possession. 
(Boss and Sen, JJ.) LACHMI NARAIN v. MD. 

abrahim Hussain. 4 Pat. 172 = 84 I. C 620 = 

6 P. L. T. 400=1924 P. H. C. C. 310= , 

A. I. R. 1925 Pat. 179. 

Ss. 35, 6 te) and 7—Management. 

- After declaration under S. 6 (e) any property 

coming to the proprietor either by inheritance or by 
otherwise is property'which the proprietor is disquali¬ 
fied to manage—Its management automatically vests in 
the Court of Wards — An order under S. 35 is an order 
once for all—Possession by Court of Wards completes 
charge of the Court of Wards. 

The Court of Wards is empowered under S. 6 of the 
Court of Wards Act to take over charge of the property 
of a disqualified proprietor within the Court’s juris¬ 
diction. The disqualification attaches to the person 
and after a proprietor is declared disqualified under , 
S. 6 (e) he is disqualified to manage his own pro¬ 
perty. Any property therefore that comes to him by 
inheritance or otherwise after he has once been declared 
disqualified and the Court of Wards has taken over his 
property under S. 35 of the Act must be property 
which he is disqualified from managing and the manage¬ 
ment whereof must automatically vest in the Court of 
Wards. The order for possession does not take effect 
until possession of property is actually taken, until such 
possession is taken the Court of Wards is not in charge 
of the property and the ward may be free to deal with 
it as he likes. An order under S. 35 is an order | 
made once for all and after the order has once been 
made all that is required to complete the charge of the 
Court of Wards is the taking of possession. (Pass and 
Sen, JJ.) LACHMI NARAIN SHANKAR a. MaHOMED 

Abrahim Hussain Khan. 1924 P. H. C. C. 310 = 

4 Pat. 172 = 6?. L. T. 400 = 84 I. C. 620 = 

A. I. R. 1925 Pat. 179. • 

Ss. 40 and 41—Accounts. j 

- —Adjustment of accounts between Court of Ward's 

estate and ether estates is within the powers of Courts of 
Wards. 

Where there are mutual accounts between Court of 
Wards estate and other estate it is within the power of 
the Court of Wards to adjust the accounts and admit 
liability on the part of Waid’s estate. 26 Mad. 330; 
A. I. R. 1922 Nag. 98, Foil.; 11 Eom. 551 (P.C.), Dist. 

(Das and All an son, JJ.) BaNDRI NATH r. NaRESH 
MOHON. 8 Pat. 86 = 119 I. C. 903 = 

A. I. R. 1929 Pat. 369. 

S. 51—Procedure. 

— —Suit against ward as represented by the manager 

for money advanced on lahikhata account—Suit is pro¬ 
perly framed. 

A suit was brought against the defendant, as a ward 
of the Court of Wards, represented by the manager 


BENGAL COURT OF WARDS ACT (1879), S. 60. 

for. recovery of money advanced to him on bahikhata 
account. The suit was decreed but the decree stated 
that the decree-holder was not entitled to proceed 
against the properties of the defendant. The defendant 
as a ward appealed contending that suit not having 
been instituted against him personally was not properly 
framed and that he had no opportunity of defending; 
the suit. 

Held, that there was no prejudice to the defendant 
on account of his being represented by the manager * 

8 Cab 620, Expl. ; 5 All. 487 ; 5 P. L. W. 92 ; and* 
A.I.R. 1925 Pat. 179; Dist. ; 17 C. L. J. 691, Rel. on. 

( Obiter )— Held, further that the appeal by the Raja 
personally was incompetent. ( Kulwant Sahay and' 
Macpherson, JJ.) BRAJA SUNDER DEB v. BHABAN 

Sahu. 6 Pat. 373 = 1031.C. 717 = 

A. I. R. 1928 Pat. 177.. 

- C. P. Code, 0. 32, P. 3— Guardian ad litem does- 

not continue in his office after decree. 

The guardian ad litem appointed in the suit does not 
continue as such without a fresh appointment during 
the execution proceeding when the Court of Wards 
manager appeared and asked to be appointed as 
guardian ad litem in execution proceedings. 

Held, he should have at once been so appointed 
under the provisions of S. 51 of the Court of Wards- 
Acc. (Ncwbould and D. B. Ghose , JJ.) KHAJEH 

Saluluddin v. Afzel Begum. 

28 C. W. N. 963 = 841. C. 68 = 39 C. L. J. 690 = 

A. I. R. 1925 Cal. 23; 

S. 60—Interpretation. 

- - —A Court of Wards appointed common manager- 

under Ben. Ten. Act—All co-sharers do net become 
wai ds of Court so as to prevent tlnm from incurring- 
debts or selling their interest, or their creditors from 
selling property in execution—Bengal Tenancy Act' 

( VIII af 1885), Ss. 95 and 97. 

Appointment of Court of Wards as common manager 
by the District Judge under the provisions of the* 
Bengal Tenancy Act, does not render all the co-sharers 
of the property wards of Court so as to disqualify them 
from incurring debts or selling their interest in the pro¬ 
perty in question or to bar the creditor of such co sharer 
from selling his interest in execution of his decree- 
against him. (B.B. Ghose and Panton, JJ.) PRASANNA 
Kumar v. Dhirendrapal. 33 C. W. N. 847 = 

A. I. R. 1929 Cal. 790. 

S. 60—Widow. 

- Surrender of estate in return for a fixed month¬ 
ly allowance — Widow, a 7oard of court — Court's permis¬ 
sion not obtained—Estate in Court's possession — Sur¬ 
render is void . 

Where two co-widows who were wards of Court under 
Bengal Court of Wards Act (1879) and whose property 
was in Court’s possession, surrendered their interest in 
their husband’s estate without the sanction of Court of 
Wards to the nearest reversioners who in return agreed 
to pay a fixed monthly allowance to the widows for their 
lives, 

Held, that the surrender was void under Hindu 
Law as well as in contravention of S. 60 of the Bengal' 
Court of Wards Act. 46 Ind. App. 72 and 47 Ind. App. 
233, Ref. (Sir Jhon Edge.) MaNSINGH V. MAHA- 
rani Nawlakhbati. 5 Pat. 290 = 631. A. 11 = 
24 A.L.J. 260 = 43 C.L.J. 269 = 1926 M.W.N. 332= 

7 P. L. T. 223 = 28 Bom. L. R. 841 = 941. 0. 880= 
31 O.W.N. 49 = A. I. R. 1926 P.C. 2 = 60 M.L.J. 332. 
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S. 60—Widow—Surrender. 

- Widow can relinquish without sanction if it is 

really surrender, but cannot if it is really an aliena¬ 
tion which is valid by analogy of surrender. 

A Hindu widow may, under certain circumstances, 
•effectively divest herself of her interest in her husband’s 
estate without coming within the prohibition of section 
-60 of the Court of Wards Act; but it is not correct to 
-say that under no circumstances would section 60 operate 
to prevent a Hindu widow from relinquishing her estate 
.in favour of her husband’s next reversioners; just as the 
•Court of Wards Act cannot prevent the widow from dy¬ 
ing, so it has no operation if the widow desires to turn 
iyragi or renounce the world. In a case of disclaimer by 
the widow at the time of the death of her husband or of 
relinquishment, properly so called, afterwards, the title 
•of the heir would undoubtedly arise by operation of law, 
and section 60 of the Court of Wards Act would not 
operate to the prejudice of the heir. Where the widow 
-sells the estate for valuable consideration to the heir or 
to a stranger with the consent of the heir, in other words 
whenever the transaction is one, not of relinquishment, 
:the title of the heir arises, not by operation of law, but 
by the act of transfer on the part of the widow, and the 
•transaction would come within the prohibition of sec¬ 
tion 60. Where the deed of surrender by a widow recit¬ 
ed that the grandsons who were the next heirs who had 
•undertaken to pay them or the survivor of them the 
monthly sum of rupees two thousand out of the income 
-and profits of the estate and also to defray the expenses 
of the daily and periodical worship of the family deities, 
•and the document then asserted that the grandsons had 
-agreed to all the terms aforesaid, and the grandsons exe¬ 
cuted another deed whereby they agreed to pay 2,000 
per month to the widows and to spend Rs. 100 per 
month for the worship and agreed to be liable to pay 
12,000 with interest at 12 per cent, per mensem from date 

•of default and to make the amount a charge on the pro¬ 
perty. 

Held , The act of the widows is not an act of the 
renunciation of the world or an act which in the eye of 
Jaw would justify the inference in that they were civilly 
•dead. The transaction operated as a conveyance and 
fell within the prohibition of section 60 of the Court of 
Wards Act. {Das and Kulwant Sahay, J /.) Man 
Singh v. Nawalakhbati. 2 Pat. 607= 

4 P. L. T. 335 = 73 I. C. 822 = 
A.I.R. 1923 Pat. 492 (499, 504). 

S. 70, R. 15—Procedure. 

'Commissioner cannot be compelled to sanction 
dease where he insists on sanction from Board of 
Revenue. 

% Even though Rule 15 of the rules framed under sec¬ 
tion 70 of the Court of Wards Act empowers the Com¬ 
missioner to sanction a lease so as to make the lease 
valid yet he cannot be compelled to exercise his power 
•under that rule where he insists on the sanction of the 
Board of Revenue being obtained. (Jwala Prasad and 
Kulwant Sahay, //.) RUDRA Das v. KAMAKHYA 
NARAYAN. 3 Pat. 068 = 84 I. C. 178 = 

A. I. R. 1925 Pat, 259 (269). 

3ENGAL CRIMINAL LAW AMENDMENT 
-ACT (1925). 1 

. 1 / ) . Ultra Vires. 

* Bengal Criminal Zaw Amendment Act of 1925 
ds not ultra vires. 

The Bengal Criminal Law* Amendment Act of 1925 
does not affect Acts of Parliament and is not ultra vires 


BENGAL EMBANKMENT ACT (1882). S. 68. 

of the local Government that passed it. ( Rankin , C. J. 
and Majumdar , /.) GirindRA NATH BaNERJI v. 
Birendra Nath Pal. 54 Cal. 727= 

31 C.W.N. 593 = 102 I. C. 647 = 8 A. I. Cr. R. 121 = 

A. I. R. 1927 Cal. 496. 

S. 11—Scope. 

Whether a person is legally detained has to be 
dealt with under Cr. P. Code. 

Bengal Criminal Law Amendment Act is an Act 
which was intended to supplement the ordinary criminal 
law in Bengal and the question whether or not a parti¬ 
cular pei son is legally detained under it has to be dealt 
with, if at all, under the Code of Criminal Procedure 
( Rankin , CJ. and Majumdar , /.) Gl REN DR A NATH v 
Birendra Nath. 54 Cal. 727=31 C. W. N. 593 = 

102 I. C. 647 = 8 A. I. Cr. R. 121 = 

A. I. R. 1927 Cal. 496. 
BENGAL DISORDERLY HOUSES ACT (III OF 


S. 2—Scope. 

If a prostitute lives with a man cn famille she does 
not necessarily come within the category of disorderly 
persons. ( MacphersonJ .) MUNSHI MlAN v. EMPEROR 

10AT/N „ o 30Cr -L.J. 517 = 10 P. L. T. 523 = 
12 A.I.Cr. R. 325 = 1929 Cr. C. 199 = 115 I.C. 690 = 

A. I. R. 1929 Pat. 406. 


S. 2 (2)—Scope. 

“\S\ 2 (2) creates offence under S. 4 (t>), Cr. P 

Code, and so must be tried in accordance with provision 
of Cr. P. Code , .S’. 244. 

Section 2 (2), Bengal Disorderly Houses Act creates 
an offence within the definition of S. 4 (o). Cr. P. Code 
and under S. 5 of that Code the offence is triable ac¬ 
cording to the provisions of that Code since there is 
nothing in the Act itstelf which regulates the manner of 
trying the offence. The trial must, therefore, be held in 
accordance with S. 244 of the Code. ( Macphcrson , / ) 
Munshi Mian v. Emperor. 30 Cr. L. J. 517 = 
115 I.C. 690 = 10 P. L.T. 523 = 12 A. I. Cr. R. 325 = 

1929 Cr. C. 199 = A. I. R. 1929 Pat. 406. 

BENGAL DRAINAGE ACT (VI OF 1880). 

S. 37—Notice. 






Service of notice m accordance with the provisions of 
1S n °t optional and the failure to serve the notice 
vitiates certificate proceedings taken under the Public 
Demands Recovery Act of 1895. {Greaves and Chakra 
varty, //.) ARUN CHANDRA v. SECRETARY OF 
STATE. 87 I. C. 336 = A. X. R. 1926 Cal 367 

BENGAL ELECTORAL. RULES. 


R. 29—Interpretation. 

" Doubt as to the rule is to be resolved bv 
nor. J 


Gover- 


r> i on r i -u- ^ u ^i '-rovernment Dy 

Rule 29 of the Bengal Electoral Rules is a discretionary 
one and if there be a doubt as to the true intention of 
that rule that doubt is to be resolved by the Governor. 
(Sanderson , C. J. and Richardson , /.) MANINDR 4 

Chandra Nandi v. Provas Chandra Moter. 

51 Cal. 279 = 79 I. C. 1042=39 C. L. J. 58 = 

A.I.R. 1924 Cal. 761 (768). 
BENGAL EMBANKMENT ACT (II OF 1882). 

S. 68—Wrong order. 


of fk ^vil Courts cannot replace the actual order 

of the Collector by an order which should have been 

made by him. ‘ {Mookerjee and Chotzner, //.) ARUN 
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BENGAL EMBANKMENT ACT (1882), S. 74. 

CHANDRA SlNHA BAHADUR V. MANMOHAN SlNHA 

HOY. 37 C. L. J. 585 = 70 I. C.784 = 

A. I. R. 1924 Cal. 154. 

S. 74—“Defaulter.” 

- Patnidar never called on to pay is not a defaul¬ 
ter—“Person holding from defaulter ” means person 
holding an interest subordinate to the defaulter. 

The former patnidar who was never called on to pay 
cannot be styled a defaulter merely because he owned 
the patni when the order of apportionment was made. 
The words ‘ a person holding from the defaulter” refer 
to persons holding interest subordinate to the defaulter 
and not to one who has stepped into the place of the for¬ 
mer owner by buying the whole of his interest. (Jd r alms- 
ley and Chakravarti, JJ.) DlNONATH GHOSE v. 
Official Trustee of Bengal. 96 I. C. 574 = 

A. I. R. 1926 Cal. 1158. 

Ss. 76(a) and 91—Scope. 

_Section 7b, Embankment Act, has no application 

in the case of river coming under the operation of 
the Canal Act. (C. C . Chose and Jack . //-) HEM- 

ch andra v. Emperor. 33 C. W. N. 88 = 

118 I.C. 355 = 30 Cr. L. J. 914. 

S. 78—Mala fides. 

._ Act of accused need not be mala fide. 

In order to support a conviction under S. 78 on the 
ground that the accused by any wilful act destroyed or 
diminished the efficiency of an embankment, it is not 
necessary that there should be a finding that the accused 
acted mala fide. (Kewbould and B.B. Close, JJ.) 

Executive Engineer, Nadia River Division v. 
Ashutosh Saha. 52 Cal. 573 = 89 I. C. 719 = 

26 Cr.L.J. 1407 = A. I. R. 1925 Cal. 921. 

S. 87-Proof. 

__ Claimant for abandoned embankment must prove 

that the site was originally taken from his estate or 
tenure—It is not enough to prove that it lies within the 
limits of his estate. 

Under Section 87 the burden lies upon the person who 
claims the abandoned embankment to establish that the 
site was originally taken from his estate or tenure. If 
the embankment was erected after the permanent settle¬ 
ment it may be possible to raise a presumption in favour 
of the claimant that the site was taken out of his estate. 
But where nothing is known as to the time of erection of 
the embankment no presumption arises that the em¬ 
bankment stands on a site which was included within 
the estate of the defendants at the time of the Perma¬ 
nent Settlement. If the embankment was in existence 
at the date of the Decennial Settlement, or the Perma¬ 
nent Settlement, it is improbable in the highest degree 
that the site should have been included in an estate 
settled with a private individual. It is not enough for 
the claimant to show that the site lies within the limits 
of his estate ; he has to establish that the land was 
originally, that is, at the time of the first erection of the 
embankment, taken from his estate. (Mookerjee and 
Panton, J J.) BHUBAN MOHAN v. DHANGOPAL 

GHOSE. 39 C. L. J. 577 = 84 I. C. 22 = 

A. I. R. 1921 Cal. 761 (2). 

Ss. 87 and 4—Scope. 

- S. 4 does not control S. 87. 

Section 87 applies to all public embankments inclusive 
of the embankments enumerated in Sch. D to Bengal 
Embankment Act VI of 1873. 17 Cal. 505, Ref. (Moo- 
kerjee and Pantoji, JJ.) BHUBAN MOHAN i>. DHAN- 
GOPAL GHOSE. 39 C. L. J. 577 = 84 I.C. 22 = 

A. I. R. 1921 Cal. 761 (2). 


BENGAL ESTATES PARTITION ACT (1897). 

BENGAL ENCUMBERED ESTATES ACT' 
(VI OF 1876.) 

- See— Chota Nagpur Encumbered Estates. 

act. 

BENGAL ESTATES PARTITION ACT (VIII OF* 

1876). 

S. 77—Batwara. 

- Batwara prepared under previsions of Ch. 7 is a- 

public document, and being made in presence of proprie¬ 
tor, is evidence against him—Evidence Act, Ss. 35, 18- 
and 13. • • - 

A Batwara signed by the partition Deputy Collector 
and containing entries required by the provisions oF 
Ch. 7, is a record made in the course of official duty with¬ 
in the purview of S. 35, Evidence Act. It would also be- 
evidence against the proprietors under Ss. 18 and 13, 
Evidence Act because they were made in their presence:-. 

38 I. C. 205 Ref. ( Mullick, Ag. C. J. and Jwalct 
Prasad, J). RAMSARUP RaUT v. RaMNARAJN 

TEWARY. 7 Pat. 85 = 10 P. L. T. 399 = 

114 I. C. 479 = A. I. R. 1929 Pat. 32.. 

S. 119—Partition. 

- Partition proceedings are not binding on tenure- 

holder even though he is one of the proprietors. 

If, in the course of a partition proceeding any ques¬ 
tion arises as to the extent or otherwise of the tenure,, 
as the tenure-holder is not in general a party to the 
proceedings, he is not affected in any manner by the 
decision which may be arrived at by the revenue- 
authorities for the purposes of partition between the 
proprietors. Even if therefore the tenure is set up by a 
person who is also a proprietor and is a party to the 
proceedings, it would be unreasonable to hold that a 
party who has appeared before the revenue authorities- 
in his character as a proprietor should be finally conclu¬ 
ded by a decision upon a question of title , which would • 
not have been binding upon him if he had been a 
stranger to the proceedings. 37 Cal. 662, Foil: and 
16 C. W. N. 639, Ref. ( Das and Ross , JJ.) SUBEDAR 

Rai v. Rambilas Rai. 5 Pat. 8 = 

7 P.L. T. 257 = 90 I. C. 817 = A. I. R. 1926 Pat. 162- 

S. 149—Partition. 

- The revenue officer who carries out the partition 

should not concern himself with the disputed question of 
title to the land under partition—Only a Civil Court 
has right to decide that question—Object of legislature. 

The revenue officer who carries out the partition should 
not concern himself with or affect to decide disputed 
questions of title to the land under partition. Though' 
S. 149 prohibits attempts that may be made by way of 
litigation to re-agitate such vexed questions as whether 
the partition as made or the proportionate revenue im¬ 
pose upon any separate estate is fair or correct, it does 
not provide that a person who claims an interest in the- 
land which is the subject of a partition should be depriv¬ 
ed of the right to have the validity of his claim decided 1 
by a Court of law, although no doubt in certain circum¬ 
stances the final decree in the title suit may be subject 
to the partition that was or will be made and must be- 
framed in such manner as to give effect to the partition 
36 Cal. 726 ; 37 Cal. 662 ; 16 C. \V. N. 639 and 
A.I.R. 1924 Cal. 245, Ref. (Page and Graham , JJ.) MT.. 
Matangini Ghose v. MT. Monmohini Ghose. 

55 Cal. 392 = 33 C .W. N 1219 = 105 I. 0. 149 = 

A. I. R. 1928 Cal. 41.. 

-(V OP 1897.) 

Scheme of Act. 

-The scheme of the Act is to provide a specila 

machinery under the revenue authorities for effecting: 
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BENGAL ESTATES PARTITION ACT (1897). 

partitions and that machinery is quite separate and 
apart from that of the Civil Courts. It provides a 
system of tribunals from the Deputy Collector to the 
Hoard of Revenue with exclusive jurisdiction subject to 
the express provisions of the Act which alone permit 
the interference of the Civil Court. (Courtney Terrell 
C. /. ami Ross , /.) RAMBAHADUR SlNGH v. KESHA- 

va Prasad Singh. ll p. l. T. 494 = 

8 Pat. 830 = 121 I. c. 466 = A.I.R. 1930 Pat. 130. 

Scope. 

- Civil Courts cannot issue instructions to revenue 

Courts. 

The Civil Courts have no control either judicial or 
administrative over the revenue Courts and it is wrong 
in principle and indefensible in practice for Civil Courts 
to issue instruction to revenue Courts (Das, J.) JanaTH 
Singh v. Ramadhin Singh. io P. L. T. 584 = 

120 I. C. 754 = A. I. R. 1930 Pat. 13. 

S. 3 (xi) “ Parent estate”. 

An estate does not cease to be “ parent estate” 
even though there is a previous private partition. (Das 
and Ross , //.) BEAS SlNGH v. BaLDEO PATHAK. 

7 Pat. 510=9 P. L. T. 267 = 109 I. C. 609 = 

A. I. R. 1928 Pat. 343. 

S. 4 (2)—Limitation. 

No tunc limit for application to form separate 
estate to be jointly held. 

The terms of S. 4 (2) of the Act clearly show that it 
is open to one or more co-sharers to ask that their 
interest shall be formed into one separate estate to be 
held as a joint undivided estate. There is no limitation 
as regards the stage at which such an application can 
be made and therefore there is no irregularity in the 
Court entertaining an application even after he has 
made the general arrangement and given each of the 
co-sharers a separate block. (Mullick and Ross, JJ.) j 

Radha Kanto Parhi v. Mathura Mohan Parhi 

2 Pat. 403 = 87 I. C. 274 = A. I. R. 1924 Pat. 187^ 

S. 5 (3) and (5)—Applicability. 

- Cl. (3) applies to proprietors having interest in 

some villages—Proceeding under sub-clause (5) instead ! 
of sub-clause (3) is not a basis for civil suit—Bengal 
Estate's Partition Act, S. 119. 

Sub-clause (3) of S.5 applies only to cases where a pro¬ 
prietor has an undivided share held in common tenancy 
in specific mauzas forming part of the paient estate, 
but where he has no interest which extends over the 
whole estate in other words it applies only to proprietors 
who have an interest in some out of the total number of 
villages constituting the estatate. If he has a share in the 
remainder also then he has a fractional interest in the 
entire estate as well as a fractional interest in a part, the 
latter fractional interest being the difference between 
the larger and the smaller interest. A proprietor of a 
mahal which is composed of two mauzas and who is in 
possession of a fractional interest in each is not entitled 
to claim an allotment in each mauza representing his 
asset in that mauza; such a construction would defeat the 
entire principle of compactness where there are many 
villages and when the proprietor holds a different 
fractional interest in each. Jurisdiction means the power 
or authority to judge and a Court is said to exercise 
jurisdiction w r hen it exercises its power to adjust any 
jural relationship between the parties before it. Juris¬ 
diction in its wider sense is sometimes understood to 
mean the power to do certain specific things which are. 
ordained. by statute. Where a Revenue Court has 
assumed jurisdiction correctly, that is to say, if by reason 


BENGAL ESTATES PARTITION ACT (1897), 

S. 7. 

of its local situation or pecuniary authority or by reason 
of the subject-matter of the position of the parties, the 
Court had power under the statute to entertain a parti¬ 
tion proceeding, then every error made in carrying out 
the partition in accordance with the terms of the law,, 
would not necessarily invalidate the proceeding and ren¬ 
der it null and void. A Court has jurisdiction to decide 
wrongly as well as rightly and if for example in making 
the partition, it disobeys the provisions of sub-clause (3) 
of S. 5 of the Estate’s Partition Act and instead of 
making an allotment under that sub-clause, proceeds 
under sub-clause (5) then that error cannot be remedied 
in a Civil Court. S. 119 of the Estate’s Partition Act 
would be a clear bar. (Mullick and Ross, JJ.) 

Radhakanto Parhi v. Mathura Mohan Parhi. 

2 Pat. 403 = 87 I. C. 274 = A. I. R. 1924 Pat. 187. 

Ss. 6 and 84—Applicability. 

- Where application for separation and partition is 

made and estates arc declared to be under separation and 
partition, S. 6 applies and not S. 84 and costs arc to be 
levied on all proprietors. 

Where an application is made to the Collector for 
separation and partition of an estate and proceedings 
are drawn by which the estates are declared to be 
under separation and also to be under partition, the case 
comes under S. 6 of the Act and not under S. 84, and 
costs under Ss. 37 and 38 are to be levied propor¬ 
tionately on all proprietors concerned of the estates. 

( C. C. Chose and Mallick, JJ.) HEM CHANDRA v.. 
Sarabala Datta. 56 Cal. 1079 = 121 1. C. 747 = 

A. I. R. 1930 Cal. 265. 

Ss. 7 and 99—Applicability. 

- Test is holding land in severalty under private 

arrangement. 

The main test of applicability of Section 99 is holding 
the land in severally under a private arrangement. 
This arrangement need not be so complete or so formally 
made as to exclude partition on the application of some 
of the proprietors under Section 7. (Newbould and 
Panton, JJ.) PROSANNA KUMAR BEDANTA THIR- 
THA BHATTA CHARJYA V. MaDHU BaDHYA. 

A. I. R. 1923 Cal. 279 = 68 I. C. 500. 

S. 7—Jurisdiction. 

Objection as to the existence of previous private 
partition—Collector has jurisdiction to decide the objec¬ 
tion. 

The Collector has full jurisdiction to make a partition 
and to decide all objections to his making it, including 
the objection as to the existence of a previous private 
partition. The Collector has a larger, and in some 
respects an exclusive jurisdiction in the matter of parti¬ 
tion: 36 Cal. 726, Diss. from A. I. R. 1924 Pat. 209* 
A.I.R. 1924 Pat. 211 and 3 Pat. L.J. 188 ; Dist. (Das 
and Ross, JJ.) BEAS SlNGH v. BALDEO PATHAK. 

7 Pat. 510 = 9 Pat. L. T. 267=109 I. C. 609 = 

A. I. R. 1928 Pat. 343. 

Ss. 7 and 99—Proof. 

—- Ejectment suit brought by proprietor after par- 

titon—Defendant must prove existence of tenure— 
Plaintiff must prove estate before partition was held in 
common tenancy and that tenure was not created by him¬ 
self—Private arrangement under S. 7 does not neces¬ 
sarily prevent application of S. 99. 

There is no presumption in law that because an estate 
has been partitioned under the Estates Partition Act, it 
must necessarily have been held by the proprietors in 
common tenancy and not in severalty. In a suit for 
ejectment brought by a proprietor after a partition under 
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S. 7. 

the Estates Partition Act, the fact that the estate was 
held in common tenancy has to be proved by the plaintiff. 

The existence of the tenure, lease or encumbrance has 
to be proved by the defendant. The plaintiff has to 
prove that it was not created by him. If the defendant 
can prove that it was created by any proprietor of the 
estate, it will hold good as regards the lands finally 
allotted to the share of such proprietor. Hence in such 
a suit for ejectment where defendant pleads and proves 
the existence of a tenure, the plaintiff must prove that 
the estate that has been partitioned was held in common 
tenancy that the tenure was not created by him. Then 
he will get a decree for khas possession or joint posses¬ 
sion with the defendants to the extent of his share 
according as he is the sole owner or only a co-sharer in 
the estate from which he seeks to eject the defendant. 
The private arrangement described in S. 7 of the Act 
is not necessarily the same private arrangement that 
would prevent the application of S. 99 and if it is found 
that the estate was held not ir. common tenancy but in 
severaltv in pursuance of some private ai rangement 
amongst the parties S. 99 will not have any application. 
20 Cal. 285 and 15 C, W. N. 426, Foil. Unless the 
plaintiffs who are suing in ejectment can bring their 
case within S. 99 of the Act they must take theii estates 
subject to the tenures of the defendants. 4a ( al. 10a,Foil. 
(Greaves and Makerji, JJ.) 1>AMA C HARAN PYARl 
MOHAN. 87 I. C.581 = A. I. R- 1926 Cal. 433. 

S. 7—Proof. 


•Formal document is nof necessary to prove parti¬ 


tion. 

The production of a formal document showing parti¬ 
tion is not necessary to establish a previous partition. 
Such a partition may well be assumed from the facts 
proved. ( Miller , C. J. and Mullick , /.) NARASINGH 

Thakur v. Bishunpf.rgash Singh. 

4 P. L. T. 629 = 75 I. C. 1036 = 
1924 P. H. C. C. 21 = A. I. R. 1924 Pat. 209 (211). 

S. 7—Scope. 


-This section is no bar to a Collectorate partition. 

The Cavil Court will not interfere with the decision of 
the Revenue Authorities except on the clearest proof 
that that decision was wrong. S. 7 contemplates a com¬ 
plete partition. 5 I. C. 776, FoM. (Da r and Ross, //.) 

Sheik A mar Hasan v. Saijid Abas Ali. 

3 Pat. 614 = 78 I. C. &53 = 3 Pat. L. R. Civ. 62 = 

A. I. R. 1924 Pat. 594 

S. 25—Applicability. 

Declaratory suit that private partition has taken 
place—Section does not apply. 

Section 25 of the Act has no application to a suit for 
a declaration that there was such a partition as is con¬ 
templated by S. 7 of the Act and that the Collector be 
restricted from taking further action to make the parti¬ 
tion. (Jwala Prasad, /.) NARSINGH THAKUR z/. 

Bishun Pargash Singh. 1 Pat L. R. 258 = 

74 I. C. 642 = A. I. R. 1923 Pat. 441. 

S. 25—Bar to suit. 


Suit to stop Collector's partition proceedings, if 
not affecting right or extent of interest is not barred . 

The suit that would be barred by limitation under S.25 
is one raising a question of title or extent of interest. 
S. 25 does not bar a suit of objection which is based on 
the ground of a previous partition under S. 7. (Das 
and Kulwant Sahay, JJ.) KULDIP SAHAY v. RAI- 
kumar SINGH. 4 P. L. T. 633 = 751. C. 1046 = 

1 Pat. L. R. 386 = A. I. R. 1924 Pat. 211. 


BENGAL ESTATES PARTITION ACT (1897), 

S. 46. 

- Its effect is not to stay proceedings in civil Court 

but that the latter shall not stay proceedings before Col¬ 
lector—It applies only to persons claiming title or right 
in or to Parent estate. 

S. 25 is not a bar to a suit in a Civil Court. Its 
only effect would be to protect the proceedings before 
the Collector from being stopped by the Civil suit, 
There is a great deal to be said for the view that S. 25 
has no application to suits by persons objecting to any 
partition at all but applies only to suits by persons 
claiming right or title in or to a parent estate. (6 Cal. 
726, Foil. (Miller , C. J. and Mullick, /.) NARA- 
singh Thakur v. bishunpergash Singh. 

4 P. L. T. 629 = 75 I. C. 1036 = 
1924 P. H. C. C. 21 = A I. R. 1924 Pat. 209. 

Ss. 29 and 119—Jurisdiction. 

- Question whether estate was previously partition¬ 
ed it cognizable by the civil Court. 

The civil Court has jurisdiction to decide the question 
whether an estate had been previously partitioned or not 
even where an order had been passed by the Collector 
directing a partition of the estate. 3 P.L.J. 188; A.I.R. 
1924 Pat. 209. Rel. on.; A. I. R. 1928 Pat. 343, Dist. 
(Ad ami and Chattcrji, J J .) MAHAMAD SAIYEED v. 
OURS ah ay MahtO. 10 P. L. T. 167= 8 Pat. 763 = 

119 I. C. 911= A. I. R. 1929 Pat. 332. 

S. 29—Limitation. 

- Time runs from Collector's order and not from 

order of Board confirming Collector's order. 

The words after ‘the Collector has recorded a procee¬ 
ding under S. 29 do not refer to the ultimate order of 
the Board confirming the order of the Collector. (Das 
and Adami, JJ.) B \DRI NARAIN SlNGH v. SUBH- 
KARAN Misser. 6 P. L. J. 41 = 611. C. 90 = 

2 P. L. T. 130 = A. I. R. 1921 Pat. 39 ( 1 ). 

Ss. 37, 38 and 111—Jurisdiction. 

- Order by Collector setting aside order passed by 

Deputy Collector under Ss. 37 and 38, is without juris¬ 
diction. 

Section 111 enumerates the orders passed by a De¬ 
puty Collector which can be interfered with by the Col¬ 
lector on appeal. But an order under Ss. 37 and 38 of 
the Act finds no place in the list under S. Ill and the 
Collector, therefore, has no jurisdiction to pass an order 
setting aside the order passed by the Deputy Collector 
under Ss. 37 and 38. (C. C. Chose and Mullick, JJ.) 
Hem Chandra v. Sarabala Daita. 56 Cal. 1079 = 

1211. C. 747 = A. I. R. 1930 Cal. 265. 

Ss. 37, 38 and 119—Jurisdiction. 

- When order of Collector only interferes with 

order passed under Chap. 5 and therefore is not one 
under Chap. 5, jurisdiction of Civil Court is not barr¬ 
ed. 

An order by a Collector on appeal setting aside the 
order passed by the Deputy Collector under Ss. 37 and 
38 is not an order passed under S. 37, but. is an 
order whereby an order passed under those sections is 
interfered with. It is not an order under Chap. 5, so as 
to bar the jurisdiction of a civil Court under Cl. (2), 
S. 119. A Civil Court has the jurisdiction to question the 
correctness of the order. (C. C. Ghose and Mallicky 

jj.) J>em Chandra v. Sarabala Datta. 

56 C^T1079=1211. 0. 747 = A. I. R. 1930 Cal. 265. 

S. 46—Rent. 

- Decision as to rent is not binding. 

Certain figure as to rent taken by the Deputy Collec¬ 
tor as the basis of partition is not binding upon the ten 
1 ants and they might challenge it in defence if sued 
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BENGAL ESTATES PARTITION ACT (1897), 
S. 48. 

(.Dawson Miller , C. J. and Ross , /.) RAMPHAL SlNGH 
LALJI SINGH. 9 P. L. T. 480 = 110 I. C. 36S = 

A. I. R. 1928 Pat. 409. 

Ss. 48, 49 and 50—Presumption. 

•A batwara entry under the new Partition Act does 


BENGAL ESTATES PARTITION ACT (1897), 
S. 81. 

( Obiter )—Partition proceedings under S. 81 cannot 
be treated as nullity even though the decision there come 
to as to the rent payable was not based upon the actual 
facts of the case and the tenants when sued for rent 
cannot in defence challenge the findings of the Deputy 
not carry with it a presumption of the same character as 1 Collector i n the absence of all the other parties to the 
is attached to an entry in the cadastral or revisional sur- partition. A.I.R. 1925 Cal. 437, Foil. {Dawson Miller , 

' ' C. J. and Ross , /.) RAMPHAL SlNGH v. LaLJI SlNGH. 

9 P. L. T. 480 = 110 I. C. 363 = 
A. I. R. 1928 Pat. 409 


vey; the presumption conveyed by the survey entries arises 
out of the statutory provision in S. 103-B, ten. Ten. 

Act. There is nothing in the Batwara Act to show that 
.an entry therein will carry any such presumption. 63 I.C. 

194, Dist. {Courtney Terrell, C. J. and Chatterji, J.) 

LACHHANDHARI V. RAJPAI. MaHTON. under (he Ac( can eyIct tra „ s f eree p rjor (o p artition 0 f 

A. 1. xv>. IUoU irat. o/b. | a nou -transferable holding. 

Ss. 49 and 119—Bar to suit. \ Plaintiffs were co-sharer landlords with some other per- 

-‘Kasht’ and ‘bakasht’ are terms of art denoting j sons in respect of a holding within more than one estate. 

The original tenants transferred to the defendants 


S. 81—Eviction. 

A co-sharer landlord after partition of an estate 


possession of proprietors and tenants — Record-of-Rights 
and Batwara Khatian shouting plaintiff's possession — 
Dispossession—Suit for possession is not barred by 

S. 119. 

Where the Record-of-Rights showed the plaintiffs to 
be in possession of the purchased holding under S. 22 
(2) of the B. T. Act, and the ‘ Batwara Khatian\ based 
upon it under S. 49 of the Estates Partition Act also 
showed the same but the possession of the lands had 
been delivered over to the defendants, and an order 
under S. 144, Criminal Procedure Code had been passed 
.against the plaintiffs who therefore, brought this suit for 
possession. 

Held\ Section 119 of the Estates Partition Act did not 
bar the suit. The terms 'kasht' or 4 bakasht' are words 
of ait. introduced to facilitate understanding the posses¬ 
sion of land by the proprietors and the tenants. (Jwala 
Prasad , A. C. J. and Das , /.) NANDKISHORE 

Singh z>. Mathura Saha. 3 Pat. L. T. 13 = 

65 I. C. 586 = A. I. R. 1922 Pat. 193. 

, S. 57—Proof. 

-- Evidence of partition—Enjoyment of separate 

shares from time immemorial is sufficient to establish 
partition. 

Where it is shown that the parties have acquiesced in 


a 

portion of a holding in one of the estates and the de- 
* fendants were in possession of that portion. Subsequent- 
! ly there was a partition of that estate under the Estates 
Partition Act among the co-sharer landlords of the 
j holding. The transferred plots fell to the saham of the 
plaintiffs alone. They therefore claimed ejectment of 
the defendants on the ground that they were trespassers 
being the transferees of a non-transferable holding. 

Held , that, as against the plaintiffs, defendants have 
acquired no title or interest although the plaintiffs for 
the time being had no right to evict them, as under the 
law they had no right to re enter unless the entire hold¬ 
ing had been transferred by the original tenant. But so 
soon as the plaintiffs acquired, instead of a share of the 
rent to which they were entitled, a specified portion of 
the lands comprised in the holding, they obtained the 
right to enter on it if they found it to be in the occupa¬ 
tion of a trespasser. (Suhrawardy and Graham , //.) 

Haranchandra V. Behari Lal. 47 C. L. J. 618 = 

112 I. C. 202= A. I. R. 1928 Cal. 560. 

Ss. 81 and 119—Setting aside. 

- Order under S. 81 can be set aside in a suit—It 

is not a nullity unless so set aside. 

A suit does lie to set aside an order made under S. 81 


the result of,a partition it must be presumed that they j f* ^ turns out that by that order a tenure or hold- 


or their predecessors-in-interest were parties to the par¬ 
tition. Where the parties have been holding their 
-estates in separate glares from time immemorial, the 


ing has not been split up but an amalgamation of ten¬ 
ures and holdings has been divided contrary to the mean¬ 
ing of section. In such a suit it would be no 


fact that the original partition proceedings were lost in 1 j? s ' ver at to . sa 7 tfiat th . e De P uty Collector had juris¬ 
diction to enquire into the facts and that if he has found 

the facts wrongly his order cannot be interfered with. 

For the purposes of such a suit it seems reasonable to 

say that the Deputy Collector could not give himself 

jurisdiction under S. 81 by coming to a wrong finding of 

fact. On ordinary principles a suit in the Civil Court 

to set aside such an order would .be necessary because it 

is an order which as between the proprietors certainly 

has some value and which ought only to be set aside 

in the presence of all the proprietors, every one of whom 

is vitally interested in the matter. It is going too far to 

say that that order is to be regarded as a mere nullity, 

so that, although the tenants have had notice and 

although the landlords have had to act upon the order 

for a substantial time it can be ignored or set aside as 

against a single landlord in answer to a suit for rent. 

Per Page , J.—Quaere.^- Whether a '.tenant or other 

person aggrieved by an order under S. 81, is entitled to 

challenge that decision otherwise than by the methods 

provided in the Estates Partition Act. ( Rankin and Page , 

//.) Satish Chandra Chatterjee v. Kali Cha- 

RAN CHOUDHURY. 29 C. W. N. 221 = 

86 I. C. 14=A. I. R. 1925 Cal. 437 ( 439 ) 


antiquity is no reason for disturbing divisions which 
existed for a long period. Although no deed of partition 
can be produced and from lapse of time no direct evi¬ 
dence of partition could be given, yet very long possession 
and acquiescence in the separate holding of the lands in 
the estate are sufficient to prove that there was a com¬ 
plete partition. 3 P.L.J. 188 Foil, {/wala Prasad , /.) 
NARSINGH THAKUR v. BISHUN P.ARGASH SlNGH. 

1 Pat. L. R. 258 = 74 I. C. 642 = 
A. I. R. 1923 Pat. 441. 

S. 61—Decision—Finality of. 

-For practical purposes decision of Collector is 


final decision. 

Although a collectorate partition is not final until it is 
confirmed by the Commissioner, for all practical pur¬ 
poses, the decision of the Collector is the final decision 
of the case. {Das and Rowland , JJ-) PARMESHARI 

Prasad Singh v. Ramgatia. 11 P. L. T. 99 = 

120 I. C. 44 = A. I. R. 1930 Pat. 149. (2). 

•i. . i S. 81—Decision—Finality of. 

- {Obiter) Decision as to rate not based on actual 

facts of the Cdse—Decisicm is not a nullity. 

D. D.— VOL. 1—27 
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BENGAL ESTATES PARTITION ACT (1897), ! 

S. 81. 

S. 81—Split up. 

__/ ( of the Collector to split up <i tenure should 

Ac exercised only where necessary for equitable partition. 

Under S. 81, the right to split up, for the purposes of 
partition, any tenure or holding is given to the Collector 
under which he can divide any tenure or holding into 
separate paits apportioning the rent to be attached to 
each such part and giving an opportunity to the tenants 
to raise any objection to such division. But the right 
should be exercised only where it is reasonably necessary 
to do so in order to effect an equitable partition. 

( Suhrc. tc ■</1 dy a>.d Graham, JJ.) H A R A NCH ANPF A V. 

Behari Lai . 47 C. L. J. 618 = 

112 I. C. 202 = A. I. R. 1928 Cal. 560. 


BENGAL ESTATES PARTITION ACT (1897), 
S. 99. M 

in different parcels by the proprietors. ( Cuming and 
B. B. Ghosc , //.) AKSHYAKUMAR GOPE v. SASANKA 

Mohan. 971. C. 372 = 

A. I. R. 1927 Cal. 62. 
S. 99—Construction. 

-The Act does not apparently contemplate any ta ¬ 
il um quid between common tenancy and several holding. 
{Lord Phillimore.) BaSU Ram SAHA ROY v, Ram 
RATAN Roy. 54 Cal. 586= 54 I. A. 196= 

8 P. L. T 265 = 1011. C. 359 = 
1927M. W.N. 437 = 31 C.W.N. 886 = 

39 M. L. T 170 = 
26 M. L. W. 642 = A. I. R. 1927 P. C. 117 = 

53 M. L. J. 117. 


- "Split up ” means cimphtily Sivcr in parcels. 

The word “ split ” in S. 81 means to cau‘e to part as 
under or to divide by a quick or sharp cut. The addi¬ 
tion of the word up” intensifies the meaning of “split” 
and means severing completely in se\eral parcels the 
holding, which Lefoie the partition was held under seve¬ 
ral persons. 10 C. W. N 818, Foil. (Suhre.7ve.rdy 
and Graham, J J.) HARAN CHAKDEA Bl-HARl 

I A1 47 C. L. J. 618 = 112 1. C. 202 = 

A. I. R. 1928 Cal. 560. 

Ss. 82 and 119—Bar to Suit. 

- Order under S. 82 ly Re. time Cant n fusing 

pariitieu en grcui.d of land lung riut tice dtis i.tt pit- 
. hide sui t fir part it it n in Cr.il Ci u> t . 

Where a Re>tnte Court has pasted an older order 
S. 82 refusing to paititicn a land on the ground that it is 
rent free land, the order is no bar to a suit for par¬ 
tition in the Civil Court, (/.tala I'rc.sad , A. C. J.ar.d 
Boss, /.) JlTABANEHAN SlNGH r. SUIHA KOER. 

6 P. L. J. 689 = €3 I. C. £61 = 
1921 P. H. C. C. 342 = A. I. R. 1921 Pat. 259. 

Ss. 94 and 95—Accounts. 

- Separate accounts arc destroyed by parti lien. 

The Estates Partition Act, 1897, does not support the 
proposition that partition does not destroy separate ac¬ 
counts. Ss. 94 and 95 of the Estates Partition Act 
would seem to imply that the separate accounts can have 
no futher existence after a partition because S. 94 pro- : 
vides for the separate liability cf the separate estate for 
the amount of land revenue specified in the notice to be 
issued under that section and requires the proprietor to 


Ss. 99, 76, 77 and 78—Co-sharer. 

• - One co-owner lidding specific piece of land as a 

joint i wner—Rights of other co-sharers arc not affected 
— lie cannot create a tenure on such lands to the preju¬ 
dice of other co-sharers—Position is different when he 
holds such lands in severalty under an agreement from 
other co-sharers. 

A co-sharer may be in possession of a particular piece 
of land within the joint estate by virtue of his right as a 
I joint owner but, by such possession the rights of the 
other co-owners in that piece of land are not necessarily 
affected. All co-owners continue as ter.ants-in-ccmmon 
with regard to the land, unless the co-owner in posses¬ 
sion acquiies a separate right. Ary person accepting an 
interest in that land from the co-sharer in possession of 
it must take it subject to the right of the others to 

• enforce a partition and such encumbrancer cannot 
1 complain if the land is allotted to a co-shaier other than 
| his grantor, and he is thereby deprived of his right to 

it. But the position is different if a co-owner holds a 
particular piece of land in severalty. A person is said 
' to hold land in severalty if he holds it in his own right 
only, without any other person being joined or connec¬ 
ted with him in point of interest With regard to 
co-owners in a joint estate, interest in severalty in a por- 
i tion of the land within the joint estate in favour of cne 
' of the co-owners can only be created by a formal agree¬ 
ment referred to in Ss. 76, 77 and 78, by all the co¬ 
owners by which possession is given to one of them. 
(B. B. Ghosc and Graham , //.) ASHUTCSH ROY v. 
MONOMOHAN ROY. 97 I. C. 539 = 

A. I. R. 1927 Cal. 65. 


enter into separate engagement for the payment of such 
land revenue ; and S. 95 enacts that from the date of 
the notice each separate estate shall be separately liable 
for the amount of land-revenue assessed upon it under 
the Act. If any further protection is required by way of 
separate account it would seem that a separate account 
must be freshly opened. {Das and Ross, JJ.) BANAR- 
SI PRASHAD V. MOHIUDDIN AHMAD. 

3 Pat. 681 = 78 I. C. 723 = A. I. R 1924 Pat. 586. 

S. 99—Applicability. 

-Grants of a share in specified mouzas which are 

themselves only portions of an estate held in common 
tenancy, come under S. 99. ( Lord Phillimore.) BaSU- 
ram Saha Roy v. Ram Ratan Roy. 64 Cal. 586 = 
54 I. A.196=8P. L. T. 255 = 1011. C. 369 = 
1927 M. W. N. 437 = 31 C. W. N. 885 = 
39 M L. T. 170 = 26 M. L. W. 642 = 
A. I. R. 1927 P. C. 117=53 M. L. J. 117. 

-- ‘Lands held by porpriet ors i n di fferent pa reels — 

S. 99 does not apply. 

S. 99 only applies where the estate is held in common 
tenancy and has no application where the lands are held 


S. 99 —Co-sharer. 

- T. P. Act , S. 68 {c)—Mortgagee if dispossessed 

by third persons can sue inert gagers fer inert gage 
money personally although the third persons are 
co-sharers of mortgagors — S. 99, Estates Partition Act 
does not apply. 

The appellants were granted a Zarpeshgi in 1883 
over certain lands by the defendants in the suit. The 
mortgagors were share holding proprietors of village 
Siadhi bearing Tauzi numbers 3911 and 3912 and the 
mortgage granted by them was not a mortgage of their 
shares in those tauzi numbers but of certain specific 
bakasht lands of which they had by an arrangement 
between themselves and their co-sharers, possession at 
that time. The zarpeshgidars were to be given posses¬ 
sion of the mortgaged land and to satisfy themselves by 
the profits for the interest payable on the zarpeshgi 
money. In the year 1893 the share of the mort¬ 
gagors in tauzi No. 3911 was sold for arrears of 
Government revenue. The auction purchasers who 
acquired the interest of the mortgagors subsequently 
about the year 1913, effected a partition between them¬ 
selves and their co-sharers and the zarpeshgi lands in so 
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BENGAL ESTATES PARTITION ACT (1897), : BENGAL ESTATES PARTITION ACT (1897), 


S. 99. 


S. 119. 


far as they were within tauzi No.39ll fell into the takhta 
of other co-sharers who dispossessed the plaintiffs. In 
the year 1917 there was also a batwara partition of tauzi 
No. 3912 and the mortgaged property in so far as it re¬ 
mained in the possession of the plaintiffs, the mortgagees, 
fell into the takhta of othei share holders than the 
mortgagors, the result being that the mortgagors were 
then dispossessed entirely of the remaining interest they 
had in the mortgaged lands. The plaintiffs then brought 
the present suit on 18th May, 1919, to recover from the 
defendants who represent the mortgagors the balance 
of the zarpeshgi money due together with interest since 
the date of their dispossession. 

Held , that S. 99, Estates Partition Act does not apply 
to the case, that S. 68 (c), T. P. Act applies and the 
mortgagors are entitled to sue for the mortgage money. 
11 C. L. J. 136, Foil. (Dawson Miller , C. J. and Kul- 
zvant Sahay , /.) RAMNANDAN PaRBAT v. Deni 
Sahi. 5 P. L. T. 26 = 74 I. C. 877 = 

1 Pat. L. R. 366 = A. I. R. 1924 Pat. 91. 

S. 99—Interpretation. 

- ‘Portion of estate ’ includes a specific portion. 

The principle enunciated in the section merely follows 
the well-recognised principle, namely, that an encum¬ 
brance of an undivided share of an estate is transferred 
to the lands allotted to the share of the person who 
created the encumbrance on a partition with his co- 
sharers. The words ‘portion of an estate’ in the section 
are wide enough to include cases where a specific por¬ 
tion of the estate is let out in putni, a co-sharer’s share 
in any definite plots of land included in a joint estate 
being as much “a portion of share” as an aliquot part 
of a share is, though the illustrations to the section lend 
support to the opposite view. (N. R. Chattcrjee a?id 
Graham , //.) DlNA NATH SAHA ROY v. JaDU NATH 

Biswas. . 86 I. C. 130 = 29 C. W. N. 202 = 

A. I. R. 1926 Cal. 456. 
S. 119—Interference by Collector. 

- Order of Deputy Collector wider Ss. 37 and 38— 

Appeal—Ititerference by Collector — Legality. 

Held , that an order of the Deputy Collector under 
Ss. 37 and 38 of the Estates Partition Act cannot be 
interfered with by the District Collector on appeal. 
(C.C. Ghose and Mallik , //.) HEM CHANDRA 

Chakravarthi v. Sarabala Datta. 56 Cal. 1079 = 

1211. C. 747=A. I. R. 1930 Cal. 265. 
S. 119—Jurisdiction. 

Action of Collector in allotting separate estates 

on final order from Commissioner cannot be challenged 
in Civil Court—Behar and Orissa Act (J of 1913), .S’. 1. 

When a final order of the Commissioner of Board of 
Revenue passed in first instance or on review has been 
received by the Collector, it is his duty to give the 
several proprietors possession of the separate estate 
allotted to them under S. 94(1) and his action in so 
doing cannot be challenged in civil Court. ( Courtney- 
Terrell , C. J. and Ross , /.) RAMBAHADUR SlNGH v. 

Keshava Prasad Singh. 8 Pat. 830 = 

1211. C. 456 = 11 P. L. T. 494 = 
A. I. R. 1930 Pat. 130. 

Civil Court cannot interfere with acts of 
Collector except as in S. 119. 

Apart from S. 119, the Civil Court has no jurisdiction 
to interfere with the acts of the Collector duly perfor¬ 
med in the exercise of his statutory powers. The civil 
Court has no jurisdiction over the Collector and where 
the legislature has given full jurisdiction to the Collector 
in the matter of partition, it is the duty of the Civil 
Court to respect that jurisdicion. 5 I. C. 454, Rel. on. 


(Das and Ross, //.) BEAS SlNGH v. BaLDEO PATHAK. 

7 Pat. 510 = 9 P. L. T. 267=109 I. C.609 = 

A. I. R. 1928 Pat. 343. 

Lessees from co-sharer claiming relief that their 
| tenure should not be reduced by the act of partition 
| authorities and they should be declared to be tenants 
j under the co-sharers holding their tenancy under the 
partition is cognizable by Civil Court. 

Where the case of the plaintiffs was that they did not 
desire to alter the boundary of the separated estate nor 
did they want that the allotment of the defendants 
should be reduced or that the acts of the partition au¬ 
thorities should be interfered with in any way, but all 
they wanted was that their tenure should not be held to 
be reduced by the action of the partition authorities, and 
that they should hold the disputed lands under the 
defendants as tenants. 

Held , Civil Court’s jurisdiction was not ousted. 
(B. B. Ghose and Graham, J J.) ASHUTOSH ROY v 
MONOMOHON. 97 I. C. 539 = A. I. R. 1927 Cal. 65*. 

‘Civil Court should be slew to interfere with 
Revenue Court's jurisdiction. 

The Civil Court should be very slow to interfere with the 
jurisdiction which is exercised by a Revenue Court upon 
powers conferred upon it by the Estates Partition Act. 
(Das and Allanson, //.) RAJKESHWAR SlNGH v 

Shyam Bickari Singh. 8 P. L. T. 477«= 

103 I. C. 313 = A. I. R. 1927 Pat. 286. 

— Objection , as to certain plots not belonging to the 
estate under partition, raised—No ad judication given 
on the question, but the plots allotted in the final parti¬ 
tion award—Civil suit by objector is not barred. 

If there has been any adjudication upon the question, 
whether certain plots belonged to the estate which was 
being partitioned, raised by a party during the course of 
the batwara proceedings, S.119 would undoubtedly affect 
adversely his position. But where there has been no 
adjudication upon such a claim, the mere fact that there 
has been in the final partition award an allocation of 
the land which the objection had contended was not pro¬ 
perly capable of inclusion in the estate which was being 
partitioned, cannot operate to prevent the claimant from 
bringing a suit for a declaration of his title and if 
necessary recovery of possession. 37 Cal. 662, Rel. on. 
(Adam: and Bucknill, //.) AjODHYA PRASAD v. 

Ramkhelawan Singh. 6 Pat 73 = 

7 P. L. T. 779 = 1926 P. H. C. C. 236= 
96 I. C. 632=A. I. R. 1926 Pat. 421. 

Ss. 119 and 94—Jurisdiction. 

Collector refusing to put party to partitioji in 
possession of land allotted to him—Suit in Civil Court 
to recover the land can be brought. 

Where a party to a partition applies to the Collector 
to give effect to the partition and give him (the appli- 
cant) possession of certain land and the Collector refuses 
the application, the applicant can bring a suit in the 
Civil Court for recovering what was allotted to him at 
the partition. (Suhrawardy and Duval, JJ j) SIR 

WASIF ALI Mirsaz/. Sardindu Narain Rai. 

29 C. W. N. 839= 89 I. C. 193 = 
A. I. R. 1925 Cal. 953. 




v uiidUlutlUU 


—Suit for declaration that certain land included a 
partition in defendant's estate belongs to plaintiff is not 
triable by Civil Court. 

The allotment paper referred to as extract from parti, 
tion paper gives to the owner of each separate estate 
the lands allotted to him as forming his separate estate. 
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BENGAL ESTATES PARTITION ACT (1897), 
S. 119. 

The map is only to delineate the allotments and must 
necessarily follow the papers. The title to the lands 
allotted to each must therefore depend upon the parti¬ 
tion papers and the allotments are based upon the assets 
of the lands given to each which cannot be disturbed 
without disturbing the partition. \\ here the Plaintiff 
sought a declaration of his title to the lands as being 
included within the separate estate allotted to him and 
for a further declaration that the lands were not included 
in the separate estate allotted to the defendants. 

Held , that although the suit may not, in form be one 
for contesting the correctness of any order in the parti¬ 
tion proceedings in substance it was. The partition 
paper is the title deed of each proprietor in respect of 
the lands allotted to him under the partition, and in 
case of a discrepancy between such papers and the map, 
the partition paper should prevail. (Chatterjee and 
Cuming J /.) ANIL KUMAR BISWAS v. RASH 
MOH \N SAHA. 81 I. C. 29 = 28 C. W. N. 46 = 

A. I. R. 1924 Cal. 245. 

Ss. 119 and 5 (3) and (5)—Jurisdiction. 

- Applies to proprietors having interest in some 

villages—Proceeding under sub-clause (5) instead of 
sub-clause (3) is not a basis for Civil Suit. 

Sub-clause (3) of S, 5 applies only to cases where a 
proprietor has an undivided share held in common ten¬ 
ancy in specific mauzas forming part of the parent 
estate, but where he has no interest which extends over 
the whole estate ; in other words, it applies only to pro¬ 
prietors who have an interest in some out of the total 
number of villages constituting the estate. If he has a 
share in the remainder also then he has a fractional 
interest in the entire estate as well as a fractional inter¬ 
est in a part, the latter fractional interest being the 
difference between the larger and the smaller interest. 
A proprietor of a mahal which is composed of two 
mauzas and who is in posssession of a fractional interest 
in each is not entitled to claim an allotment in each 
mauza representing his asset in that mauza ; such a 
construction would defeat the entire principle of com¬ 
pactness where there are many villages and when the 
proprietor holds a different fractional interest in each. 
Jurisdiction means the power or authority to Judge and 
a Court is said to exercise jurisdiction when it exercises 
its power to adjust any jural relationship between the 
parties before it. Jurisdiction in its wider sense is some¬ 
times understood to mean the power to do certain specific 
things which are ordained by statute. Where a Revenue 
Court has assumed jurisdiction correctly, that is to say, 
if by reason of its local situation or pecuniary authority 
or by reason of the subject matter or the position of the 
parties, the Court had power under the statute to enter¬ 
tain a partition proceeding, then every error made in 
carrying out the partition in accordance with the terms 
of the law, would not necessarily invalidate the proceed¬ 
ing and render it null and void. A Court has jurisdic¬ 
tion to decide wrongly as well as rightly and if for 
example in making the partition, it disobeys the pro¬ 
visions of sub-clause (3) of S. 5 of the Estates Partition 
Act and instead of making an allotment under that sub¬ 
clause proceeds under sub-clause (5) then that error 
cannot be remedied in a Civil Court. S. 119 of the 
Estates Partition Act would be a clear liar. (Mullick 
and Pass, //.) RADHAKANTO PARHI v. MATHURA 

Mohan Parhi. 2 Pat. 403 = 87 I. C. 274 = 

A. I. R. 1924 Pat. 187. 

S. 119—Partition. 

- Bengal Tenancy Act (8 B. C. of 1885), S. 22 

(2 )—Collectorate partition after purchase of raiyati 
holding by a co-sharer—Allotment as bakasht land to 


BENGAL PERRIES ACT (1886), S. 6. 

takhta of another eo sharer—Partition docs not take 
away privilege of purchasing co-sharer — S. 119 is no 

bar. 

The fact that revenue authorities allotted certain lands 
as bakasht lands does not estop the co-sharer holding 
direct possession of the said lands under S. 22 (2) from 
continuing to hold them in his khas occupation on pay¬ 
ment of rent to the co-sharer to whose takhta it has 
been allotted. Such a defence is not barred by S. 119 
of the Bengal Estates Partition Act since the allotment 
made by the revenue officers is not contested. S, 22 (2) 
confers a privilege on the purchasing co-sharer which is 
in derogation of the common law right of the other 
co-sharers as stated in the judgment of the Judicial Com¬ 
mittee in A. I. R. 1924 P. C. 144. Partition only 
removes the necessity for the limitation on the effect of 
the purchase and would set free the holding to be opera¬ 
ted upon by the ordinary provisions of the law. In 
other words, S. 22 (2) imposes a limitation on the rights 
of the co-sharers, for the benefit of the purchasing co¬ 
sharer and there is no reason why this limitation should 
be removed by reason only of a partition taking place- 
A. I. R. 1925 Pat 547, Appr. ( Das and Ross , //.) 
JHAPSI SaO z\ BIBI ALIMAN. 5 Pat. 281 = 

7 P.L.T. 170 = 93 I. C. 1001 = A.I. R. 1926 Pat. 263. 

S. 119—Scope. 

Object of the Estates Partition Act is that all matters 
arising out of batwara proceedings should be dealt with 
by the revenue authorities and not by the Civil Courts, 
and where a partition has been effected by the revenue 
authorities the Civil Courts have no jurisdiction to dis¬ 
turb the same. 1 Pat. L. T. 507, Foil. 16 C. L. J. 19, 
I)ist ( Das , J.) JAINATH SlNGH v. RAMADHIN 

Singh. 10 P. L. T. 584 = 120 I. C. 754= 

A. I. R 1930 Pat. 13. 

BENGAL EXCISE ACT (V OF 1909). 

Applicability. 

- Cr. P. Code., Ss. 102 and 103. 

Ss. 102 and 103, Cr. P. Code, do not apply to the 
search made under the Bengal Excise Act. (Suhra- 
wardy and Mitter, JJ .) H.ARBHAJJAN SaO v. 
EMPEROR. 54 Cal. 601 = 102 I.C. 547= 

31 C. W. N. 667= 28 Cr. L. J. 679 = 

8 A. I. Cr. R. 114 = A. I. R. 1927 Cal. 527. 

S. 2—Diluted mixture. 

-Opium diluted in water cannot be held to be an 

admixture for the purpose of smoking. 41 Cal. 694, Ref. 

( C. C. Chose and Duval , J J.) DWARIKA NATH 

Misra v. Emperor. 44 C. L. J. 111 = 

30 C. W. N. 984 = 27 Cr. L. J. 1133= 
97 I. C. 653 = A. I. R. 1926 Cal. 1120. 

S. 74 (4)—Report. 

- Cr. P. Code., S. 250 —Report of an Excise 

Sub-Inspector is not police report for S. 250— Cr. P. 
Code. S. 190. 

The report of a Sub-Inspector of Excise to a Magis¬ 
trate is a police report only for the purposes of S. 190, 
Cr. P. Code. The report is not a police report for 
other purposes. (Cuming and Gregory, JJ .) RaDHIKA 

Mohan Das v. Hamid Am. 54 Cal. 371 = 

100 I. C. 540 = 28 Cr. L. J. 316 = 

A. I. R. 1927 Cal. 405. 

BENGAL FERRIES ACT (I OF 1885). 

S. 5—‘ Ferry’. 

- Two points on two sides of the river for convey¬ 
ing persons and property are necessary. 

In order to constitute a ferry such as is contemplated 
by the Act, it is necessary that there should be two 
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points on both sides of the river so that people and pro¬ 
perty may be conveyed from one side of the river to the 
other. It must be connected on both side with land on 
the bank of the river. (Jwala Prasad, /.) JEOBARAN 

Singh v. Ramkishun Lal. 4 Pat. 503= 

921. C. 871 = 7 P. L. T. 734 = 27 Cr. L. J. 359 = 

A. I. R. 1925 Pat. 623. 



9—Jurisdiction of Co 


Mill 


issioner. 


The approval of the Commissioner is limited to the ; 
term of the lease and not to the whole lease. (Mullick 
and Ross , //.) SHEODHAR PRASAD SlNGH v. I<AMSA- 

ROOP Singh. 7 P. L. T. 337 = 96 I. C. 623 = 

A. I. R. 1926 Pat. 318 


Ss. 16 and 18—‘ Distance. ’ 


- Distance ” meaning—Hmv measured. 

The land “ distance ” in S. 16 means distance by 
river. The distance must be measured by reference to 
the water frontage and not by land. Blissctt v. Hart, 
(1744) 125 E. R. 1923 ; Huzzey and Field, 150 E. R. 
186 and Anderson v. Jellet , (1883) 9 S. C. R. 10, Ref. 
(C.C. Chose and Pearson, //.) CHAIRMAN, SERAj- 

ganji local Board v. Budhiswar Patni. 

51 C. L. J. 199 = 34 C. W. N. 422 = 1930 Cr. C. 361 = 

A. I. R. 1930 Cal. 281. 


S. 16—Ferry. 

- Limits of the ferry should be known. 

For the purposes of a prosecution under S. 16 read 
with S. 28, it is important that the limits of each ferry 
should be known. ( Adami , /.) JEOBARAN SlNGH v. 
Ramkishun Lal. 27 Cr. L. J. 970= 96 I. C. 522= 

A. I. R. 1926 Pat. 520. 

Ss. 16 and 6—Ferry. 

- Public ferry—What is declared to be so wider 

S. 6 or Regulation VI of 1819, or Bengal Act I of 1866. 

No ferry is a public ferry unless there has been a 
notification to that effect under S. 6 with regard to it, or 
unless the ferry has previous to 1885 been determined or 
declared to be a public ferry under Regulation VI of 
1819 or Bengal Act I of 1866. (Adami, /.) JEOBARAN 
Singh Ramkishun Lal. 27 Cr. L. J. 970 = 

96 I. C. 522 = A. I. R. 1926 Pat. 520. 

Ss. 16 and 28—Ferry. 

- Only maintenance of ferry is not criminally 

punishable—Conveying persons and property ir addition 
is an offence—Each trip is separate offence. 

The maintenance of a private ferry is in contravention 
of S. 16 of the Act for which the person maintaining it 
may be liable for damages and also an injunction may 
issue against him. If, in addition, to maintaining such 
a prohibited private ferry he carries passengers and 
property for hire he is liable criminally under S. 28 of 
the Act and each trip is a separate offence. (Jwala 
Prasad , /.) JEOBARAN SlNGH v. RAMKISHUN LAL. 

4 Pat. 503 = 921. C. 871 = 7 P. L. T. 734 = 
27 Cr. L. J. 359 = A. I. R. 1925 Pat. 623. 

Ss. 18 and 16—Plying. 

- Plying along one bank if offence. 

The plying of a boat for hire along the one bank of 
the river would be no offence. (Adami, /.) JEOBARAN 
Singh v. Ramkishun lal. 27 Cr. L. J. 970 = 

96 I. C. 522 = A. I. R. 1926 Pat. 520. 

Ss. 28 and 16—Ferry. 

Person maintaining ferry and carrying persons 
for hire vs guilty and ?iot his servants. 

Jhe person intended to be punished by the section 
primarily is the person who maintains a ferry in con¬ 
travention of S. 16 and who, in working such ferry, 


BENGAL FOOD ADULTERATION ACT (1919), 
S. 21. 

conveys for hire any passengers, animal, vehicle or other 
thing. His servants or other persons helping him cannot 
be said to be doing so for hire because the hire does not 
belong to them, nor can they be said to contravene the 
provisions of S. 16, the ferry not being maintained by 
them but only by the former. (Adami, J .) JEOBARAN 

Singh Ramkishun Lal. 27 Cr. L. J. 970 = 

96 I. C. 522=A. I. R. 1926 Pat. 520. 

BENGAL FOOD ADULTERATION ACT (VI OF 

1919), 

Ss. 5, 6 and 7—Adulteration. 

- It is no defence for accused to say that he had 

advertised that he was not selling pure foods and that 
purchaser knew the fact. 

The Food Adulteration Act is intended to protect the 
public from using adulterated articles and therefore it 
has made it penal to sell these adulterated articles irres¬ 
pective of the fact whether the purchaser kne\v the 
article to be adulterated or otherwise. Articles mentioned 
in S. 6 are ordinarily articles of food and it is no defence 
to say that these articles can be adulterated and sold in 
market with the publication of the fact that they are 
adulterated. (Suhrawardy, /.) RAKHAL CHANDRA v. 

Purna Chandra. 34 C. W.N. 281 = 

51 C. L. J. 227=1930 Cr. C. 353 = 

A. I. R. 1930 Cal. 273. 

S. 6 (1)—Adulteration. 

- Both owner and servant selling come under S. 6 

( 1 ). 

S. 6(1) applies, not only to master of owner of the 
adulterated article sold, but also the servant or agent 
who sells such article. Brown v. Foot, (1892) 66 L. J. 
649 and Hot chin v. Hind marsh, (1899) 2 Q. B. 181, 
Ref. (Rankin, C. /. and Pearson, /.) PEARY MOHAN 
v. Harendra Nath. 34 C. W. N. 114 = 

1930 Cr. C. 383 = A. I. R. 1930 Cal. 295. 

Ss. 6 and 15—Adulteration. 

- Bengal Municipal Act (1884), S. 44— Munici¬ 
pal Chairman cannot grant leave to prosecute under 

S. 15 of the Act of 1919. 

S. 44 of the Bengal Municipal Act (1884) would not 
empower the Chairman to sanction prosecution under 
S. 6 of the Act VI of 1919. (Newbould and Suhra¬ 
wardy, //.) RAGHUNATH MODY v. KURSEONG 
MUNICIPALITY. 25 Cr. L. J. 170 = 76 I.C. 394 = 

A. I. R. 1923 Cal. 561. 

S. 14 (2)—Evidence. 

- S. 14 (2)— Certificate of Public Analyst not in 

the prescribed form is not admissible. 

Under S. 14 (2) the Public analyst should submit his 
certificates in the form prescribed in the schedule to this 
Act. Where no such certificate was submitted, but the 
Public analyst reported on the case by a letter in the 
ordinary official form, 

Held, his letter was not admissible in evidence with¬ 
out proof of the truth of its contents. (Newbould and 
Suhrawardy , J J.) RAGHUNATH MODY v. KURSEONG 
MUNICIPALITY. 25 Cr. L. J. 170 = 

76 I. C. 394 = A. I. R. 1923 Cal. 561. 

Ss. 21 and 15—Procedure. 

■ •Prosecution under S. 21 without sanction under 
S. 15 does not bar subsequent trial under Cr. P. Code, 

S. 403. 

Prosecution of an accused under S. 21 of Bengal Food 
Adulteration Act without any order or consent in writing 
of the Municipal Commissioners within the meaning of 
S. 15 of the Act, and his subsequent acquittal under 
S. 245, Cr. P. Code, is no bar to his subsequent trial on 


4 27 


DECENNIAL DIGEST, 1921—1930. 


428 


BENGAL GENERAL CLAUSES ACT (1399), S. 8. BENGAL GOONDAS ACT (1923), S. 4. * m 

the same facts for the same offence. (C. C. Ghose and Ijehalf of the opposite party that though the Act of 1899 
Dui’al , JJ.) P. BANERJEE v. BEPIN Behary. | had been repealed, a prosecution under it was compe- 

43 C. L. J. 110 = 30 C. W.N. 382= tent by virtue of provisions of S. 25. Bengal General 
27 Cr. L. J. 751 = 95 I. C. 79— Clauses Act (I of 1899). Held, that the provisions of 
A I. R. 1926 Cal- 691. S. 25, Bengal General Clauses Act indicated that the 


BENGAL GENERAL CLAUSES ACT (I OF 

1899), 

S. 8. Effect of. 

- Calcutta Municipal Act (17/ of 1923, B. C.) 

Ss. 363, 36-1— Calcutta JMunicipal Act (Ill of 1899, 
JJ. C.). 5. 449 —Effect of saving—Demolition order for 
building built without sanction before the new Calcutta 
Municipal Act , 1923— Sanction by General Committee 
to proceed under S. 449 of the old Municipal Act , re¬ 
affirmed by the new Corporation—Demolition order is 
not valid. 

A prosecution had been sanctioned by the General 
Committee under S. 449 of the old Act (III B. C. of 
1899), but the case was actually started under the new 
Act (III B. C. of 1923) by the new Corporation and 
notice upon the party was issued and an order of 
demolition was passed. 

Held, that whether the proceedings were under S. 363 
or 364 of Act III, B. C. of 1923, they were irregular 
and the order of the Municipal Magistrate was not 
justified as the party had not been heard by the Cor¬ 
poration before sanction for prosecution was given. 

Held , further that the proceedings under S. 449 of the 
Calcutta Municipal Act (III B. C. of 1899) could only 
be started by the General Committee and, therefore, in 
respect of unauthorized structures which existed before 
1st April, 1924, when the Calcutta Municipal Act of 
1923 came into force, there was, after the passing of the 
latter Act, nobody competent to take proceedings under 
S. 449 of the Act of 1899. ( Sanderson , C . J. and 
Panton , /.) RAM GOPAL GOENKA V. CORPORA¬ 
TION of Calcutta. 52 Cal. 962=90 I. C. 317 = 

26 Cr. L. J. 1533 = 29 C. W. N. 898 = 

A. I. R. 1925 Cal. 1251. 

S. 22—Postponement. 

Power to mate rules—Pirwer to fix date inclu¬ 
des power to postpone the same. 

Under S. 22, the power to fix a date for election must 
be taken to include the power to postpone any date so 
fixed. (Mukcrji and Graham , //.) BHUBAN MOHAN 

v. Chairman, Dacca Municipality. 

31 C. W. N. 926=103 1. C. 890 = 

A. I. R. 1927 Cal. 704. 

S. 25—Interpretation. 

'Prosecution of a person within the Howrah 
Municipal area under Ss Abb and 574, Calcutta Munci- 
Pal Act of 1899, which had been extended to Howrah 
unde*’ a Government notification—Acquitt il on the 
ground that the Act was repealed and no notification 
had been issued extending any p.irt of the new Act to 
Howrah—Acquittal opposed on the ground that prose¬ 
cution was competent under S. 25, General Clauses 
Act—Acquittal was held to be proper as any prosecution 
foundea upon the notification must be under the new 
Act. 

A person, who was charged in respect of an offence 
under Ss. 466 (d) and 574, Calcutta Municipal Act (Act 
III of 1899), was acquitted on a preliminary objection 
that the prosecution did not lie, inasmuch as, though the 
provisions of Ss. 466 and 574 of the Act in question 
had been extended to Howrah by a notification under 
Act III of 1899, that Act had been repealed and re-en¬ 
acted by the Calcutta Municipal Act (Act III of 1923), 
and no fresh notification had been issued extending any 
part of the new Act to Howrah. It was contended on 


notification is attracted to the provisions so re-enacted, 
and that any prosecution founded upon it must be under 
the new Act. Therefore prosecution under the old Act 
was not competent. (Chotzner and Gregory , JJ.) 

S. Mukhf.rjee v. Harun Tar Mahamed & Co. 

55 Cal. 1206 = 1141. C. 406=32 C. W. N. 476 = 
30 Cr. L. J. 298 = 12 A. I. Cr. R. 134 = 

A. I. R. 1928 Cal. 484. 

BENGAL GHATWALI LANDS (BIRBHUM) 
ACT (V OF 1859). 

- Scope. 

This Act applies only to Ghatwalis within the mean¬ 
ing of Bengal Ghatwali Lands Regulations (XXIX of 
1814) and even vrith regard to them it does not confer 
the mineral rights but merely proceeds on the assumption 
, (which may be erroneous) that they have those rights. 
(Das and Ross , JJ.) SATYA NIRANJAN v. SUSH1LA 

Bala Dasi. 4 Pat. 799 = 90 I. C. 513 = 

A. I. R. 1926 Pat. 103. 

BENGAL GHATWALI LAND REGULATION 
(XXIX OF 1814). 

- See BIRBHUM GHATWALI LAND REGULATION. 

BENGAL GOONDAS ACT (I OF 1923). 

S. 4.—Duties of officer. 

- Warrant of arrest—Arresting officer cannot 

enquire whether person under arrest is good for the 
amount of security or other sureties shall be able to 
control him. 

Refusal of bail on the ground that the person arrested 
is not good for the amount of security required or that 
the other sureties would not be able to keep control 
over the person would be an illegal abuse of law, on 
general principles as well as on the face of Goondas 
Act and the warrant issued under it. On such a warrant 
the business of the officer who fixes the sum of money 
is to see that he fixes a reasonable sum of money having 
regard to all the circumstances and that it is not an 
excessive one and it is sufficient, so far as the person 
under arrest is concerned, that he is willing to execute a 
bond in that amount. (Rankin and Dieval, JJ.) 

Bisseswar Roy v . Emperor. 53 Cal. 962= 

30 C. W. N. 791 = 28 Cr. L. J. 10 = 99 I. C. 42= 

A. I. R. 1926 Cal. 961. 

S. 4—Powers of High Court. 

- War ran 1 —Secretary to Local Government issu¬ 
ing warrant is not Court subordinate to High Court — 
High Court can interfere only if case falls under 

Cr. P. Code , S. 491. 

The Commissioner of Police acting under warrant 
issued by Secretary to Local Government under S. 4, 
Goondas Act, is not acting under the Cr. P. Code. 
The Secretary to the Government in such cases is not 
in the position of a subordinate or inferior Court to the 
High Court ( A. I. R. 1924 Cal. 698, Rel on) and, 
therefore, the High Court will look at the question only 
from the point of view that the proceedings of the 
executive are armed with certain special powers and 
will interfere only if the case falls under S. 491, 
Cr. P. Code. (Rankin and DuzuifJJ.) BlSSESWAR 

Roy v. Emperor. 53 Cal. 962 = 99I.C.42= 

30 C. W. N. 791 = 28 Cr. L. J. 10= 

A. I. R. 1926 Cal. 961. 
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BENGAL LANDLORD AND TENANT PRO 
CEDURE ACT (VIII or 1869). 

Occupancy holding. 

..Decree obtained by 16 an /as landlords for arrears 


of rent thereof—Holding can be sold in execution. 

The general principle that in Bengal, occupancy hold¬ 
ings might be sold in execution of decrees for money, 
provided that the sale was at the instance of or with the 
consent of the landlord, was not affected or mo .lifted 
either by Act X of 1859 or Act VIII of 1869. An 
occupancy holding in Sylhet where Act VIII of 1869 is 
Still in force, can therefore be sold in execution of a 
decree obtained by the 16 annas landlords for arrears 
of rent due from that holding. {Teunon and Ncw- 

bould, JJ.) Nripendra Kumar v. Nadir Khan. 

25 0. W. N. 554 = 66 1. C.46 = 
A. I. R. 1921 Cal. 124. 

Procedure. 

— Sales under — C. P. Code , 0. 21, A\ 89— Applica¬ 
bility. ., 

° There is nothing in Act VIII of 1869 which makes 
the provisions of the C. P. Code applicable to sales 
under that Act. ( Suhrawardy and Afallik , //.) 

Baneswar Singh v. Abdul Hassan. 

SI C. W. N. 1016=104 I. C. 180 = 

A.I.R. 1927 Cal. 752. 

S. 27—Applicability. 

•S. 27 does not apply where plaintiff claims posses- 


BENGAL LANE REDEMPTION AND PORE- 
CLOSURE REGULATION (BBNG. REG. 
XVII OP 1806). 

LUCHI RM V. JAGARNATH SAHU. 26 A. L. J. 149 = 

114 I. C. 187 = A. I. R. 1928 All. 197. 

- Ri ghts of mortgagor and mortgagee. 


If the foreclosure proceedings are defective, they do 
not affect the relations between the mortgagor and the 
mortgagee, and the mortgagee having been in posses¬ 
sion as such continues in possession as mortgagee. 65 P. 
K. 1908, Foil. ( Addison , J.) KARMAT ULLAH KHAN 
v. Ghulam NaBI. 951. C. 863(Lah.). 

Foreclosure—Suit, necessary for. 

Under the Regulations the mortgagee is bound to 


sion on basis of title which is denied by defendant. 
(Case-law discussed.) (Greaves and Mukerji , JJ.) 

Gobindchandra v. Prakash Nath. 

91 I. C. 677 = A. I. R. 1926 Cal. 555. 

S. 52—Who can deposit. 


institute proceedings for foreclosure within 12 years 
The mortgagee's title must be held to be incomplete 
until it is confirmed by a regular suit. It is doubtful 
whether the Regulation of 1806 applied to a usufruc¬ 
tuary mortgage. Mere failure of the mortgagor to make 
the deposit as required by the Regulation, within the 
year of grace, does not of itself make the mortgagee an 
absolute owner of the mortgaged property. 10 M. I. A. 
340, Foil. ( Prideaux , A.J.C.) RUPABAI v. RODBA. 

72 I. C. 121 = 6 N. L. J. 130 = 
A. I. R. 1923 Nag. 274. 

Mortgage by conditional sale. 

- T.P. Act—Introduction of—Effect on mortgage 


• Mortgagee. 


A mortgagee of a non-transfeiable occupancy holding 
is not entitled to make deposit under S. 52, as the deposit 
must be made by the tenant or on his behalf. (Case-law 
discussed.) (■ Suhrawardy and Jack , JJ.) RaJ 

Chandra Datta v. Habib Mohammad. 

34 C. W.N. 31 = A. I. R. 1929 Cal. 572. 

—— Transferee. 

A transferee from a tenant is entitled to make a 
deposit of the decretal amount for the non-payment of 
which the tenant is liable to be ejected. (Case-law 
discussed.) (Mitter , /.) SAILAJA SUNDARI v. SURJA 

KANTA. 32 C. W. N. 1166 = 117 I. C. 697 = 

A. I. R. 1929 Cal. 133. 

-A transferee of a non-transferable occupancy 


prior to. 

The introduction of the Transfer of Property Act did 
! not affect the right or liability of a mortgagee under a 
j mortgage by conditional sale under Bengal Regulation 
XVII of 1806, or the relief in respect of such right or 
liability to which the mortgagee was entitled, but it 
affected the procedure for enforcing that right or liabi¬ 
lity or obtaining that relief. 6 All. 262 (F. B.) ; 16 All. 
259 (F.B.) and 30 M.L.J. 338, Rel. on. (Kanhaiya Lai , 
/.) Kharag Singh v. kiddha. 96 I. C. 93 = 

A. I. R. 1926 All. 667. 


holding is not entitled to make the deposit under S. 66 
(2), Bengal Tenancy Act or a similar provision in other 
enactment, namely S. 52 of Act VIII of 1869, to defeat 
the landlord’s decree for ejectment. (Suhrawardy and 

Mallik, JJ.) Baneswar Singh v. Abdul Hasan. 

31 C. W.N. 1016 = 104 1.0.180 = 

A. I. R. 1927 Cal. 752. 

BENGAL LAND REDEMPTION AND FORE 
' CLOSURE REGULATION (BENG. REG. XVII 
OF 1806). 


Purchaser from mortgagee. 

-A purchaser from a mortgagee by conditional 

sale who does not enquire as to whether the mortgagee 
had acquired full proprietary rights by proceeding under 
the Regulation is not a bona fide purchaser. (Jai Lai , 
J.) Zaman Ali v. RURA. 96 I. C. 886 = 

A. I. R. 1926 Lah. 676. 


Redemption suit after foreclosure. 

Where a mortgagee obtains a decree for pro- 




Defective proceedings. 


Possession by mortgagee. 


‘Where a mortgagee in spite of his proceedings under 
the Regulation, being defective, enters into possession he 
holds as a trespasser and if he holds for 12 years, the 
mortgagor’s right to redemption is barred. (1882) A. 
W. N. 84, Foil, (.Lindsay and Iqbal Ahmeds JJ.) 


prietary possession after obtaining an order for foreclo¬ 
sure under Bengal Regulation XVII of 1806 against the 
mortgagors, in a subsequent redemption suit by the 
mortgagors, the decree becomes conclusive as to the 
mortgagee’s proprietary title and as to whether the 
mortgagee complied with the provisions of the Regula* 

tion. 10 M. I. A. 340 and (1892) A. W. N. 51, 
Appl.; 17 A. L. T. 691 ; 4 A.L.J. 717 and 40 All. 387, 

Dist. {Daniels and King, J J.) BANS BAHADUR RaI 

v. Chaitra Kut Rai. 48 All. 643 = 

24 A.L.J. 1053=97 I.C. 157 = A.I.R. 1926 All. 755. 

Revision. 


--—An order bv the District Judge in a proceeding 

under Regulation XVII of 1806 rejecting the plea that 
the Regulation was not in force is revisable. {Moti 
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BENGAL LAND REDEMPTION AND FORE- 1 BENGAL LAND REDEMPTION AND FORE- 
CLOSURE REGULATION (BENG. REG. XVII CLOSURE REGULATION (BENG. REG. XVII 

OF 1806 ). OF 1806). 


Sagar, J.) NAND KlSHORE V. NARAIN SlNGH. 

78 I. C. 350=6 L. L. J. 137 = 
A. I. R. 1924 Lab. 471. 

Surrender by mortgagor—Effect of. 


--A mortgage-deed contained a Covenant that if the 

money due was not paid within two years, the mort¬ 
gage would operate as a sale. After the expiry of this 
period, on application of the son and legal represen¬ 
tative of the moitgagee, for foreclosure under Bengal 
Regulation XVII ot 1866, a notice was issued under 
R. 82 of Act X of 1877 then in force. After the expiry of 
the period of one year’s grace, the case was consigned 
to records. The moitgagor subsequently voluntarily 
delivered possession to the mortgagee, who thereafter 
remained in continuous possession and enjoyment of the 
disputed property for nearly 40 years. Held, the 
surrender of the property in dispute to the mortgagee 
and the mutation ot names in his favour operated as a 
surrender by the mortgagor of hi> equity of redemption 
in recognition of the validity of the previous foreclosure 
proceedings, and extinguished the right of redemption. 
{Kanhaiya Lai, J.C.) BASHIR 11 USA IN v. CH AN DR A- 

pal Singh. 68 I. c. 223 = 25 o. c. 83 = 

10 0. L. J. 1 = A. I. R. 1922 Oudh 133. 
S. 7—Amount due. 

--It is immaterial whether mistakes aie made or 

not in the amount, provided the claim i> made quite 
clear and it is for the mortgagor to deposit or to tender 
the amount which he himself believes to be due on the 
foot of the mortgage. 91 P. R. 1913, Toll, {//artisan 
and Agha Haidar, JJ .) Go KIND MAL v. KaM CHAND. 

100 I. C. 329 = 9 L. L. J. 14=28 P. L R. 153 = 

A. I. R. 1927 Lah. 141. 

S. 8—Applicability. 

---From the time the Transfer of Property Act was 

passed Regn. XVII of 1806 has not been in force in the 
Santal Parganas except in cases in which the amount 
of the mortgage money in respect of which the procedure 
prescribed by the Regulation was to be followed has 
been less than Rs. 1,000. {James, on difference 
let ween Das and Fazl All, J J .) B.AIJNATH v. 
Chiranji LAL. 10 P. L. T. 787 = 

A. I. R. 1929 Pat. 537. 

S. 8—Interpretation—“ Himself ”. 


I he word “himself’ in S. 8 of the Regulation 
is merely another way of stating “ in person” and under 
O. 3, R. 1, C. P. Code, an act which can be done in 
person can also be done by an attorney, {//artisan and 
Agha Haidar, JJ.) GOKIND MAL v. RAM CHAND. 

100 1.0. 329 = 9 L. L. J. 14 = 
28 P. L. R. 153 = A. I. R. 1927 Lah. 141. 

S. 8—Nature of proceedings. 

—--An application under S. 8 of the Regulation 

is a suit within the meaning of Act XXXVII of 1855 and 
Regn. Ill of 1872. 9 XV. K. 402, Kel. on. 10 M. I. A. 
340 (P. C.) and 3 Cal. 397 (P. C.), Kef. (Jama, 
on difference between Das and Fazl Ali, J J.) BAIJ- 
nath i. Chiranji Lal. 10 p. L. T. 787 = 

A. I. R. 1929 Pat. 637. 

S. 8—Notice—Burden of proof. 


The making of a demand for repayment of 
mortgage-money previous to the filing of an applj 


lion for foreclosure is an act to be performed by the 
mortgagees. There can be no presumption from the 
fact of the application having been made and the con¬ 
sequent proceedings taken thereon that such a demand 
was made by the mortgagee. But where a mortgage 
was executed in 1868, and foreclosure proceedings taken 
in 1879, direct evidence as to the demand cannot be 
reasonably expected so late as in 1924. But from the 
fact that a copy of the application made by the mort¬ 
gagee together with the parwana issued by the Deputy 
Commissioner, was handed over to the mortgagor per¬ 
sonally, and that he did personally appear before the 
Deputy Commissioner and accepted delivery of papers 
relating to the foreclosure proceedings without protest, 
it was held that the necessary demand had been proved. 

3 All. 408 ; 5 All. 9 ; 3 Cal. 397 (P. C.) and 11 Cal. 
Ill (P. C.), Rel. on. (IVazir Hasan and Gokaran 
Nath Alisra, J J.) KHANNA SlNGH v. GuLZAR 
SINGH. 106 I. C. 861 = 1 L. 0. 602= 

A. I. R. 1927 Oudh 602, 

-There can be no presumption in law that a fore¬ 
closure notice under the Regulation is regular and that 
the party who relies upon foreclosure proceedings, 
having effected forfeiture of the estate of a mortgagor, 
has to prove affirmatively the due performance of every 
condition necessary to be established under the Regu¬ 
lation. Unless the party who sets up due service of a 
notice under Regulation XVII proves affirmatively that 
actual demand of payment was made from the mort¬ 
gagor before application was made for the foreclosure, 
the notice must be held to be a nullity. 46 P. R. 1907, 
Rel. on. {Campbell , J.) BE HA HI LAL v. BaLMOKAND. 

89 I. C. 475 = A. I. R. 1926 Lah. 112. 

- Notice, issue of — Formalities, observance of— 

Presumption. 

A Court will not presume that all formalities 
have been duly observed in issuing notice- under the 
Regulation. A District Judge acting under the Regu¬ 
lation does so not in a judicial, but in a ministerial 
capacity, and it is for the mortgagee to prove affirma¬ 
tively the clue performance of every condition necessary to 
be established before the foreclosure can attach upon the 
estate. 16 P. R. 1888 ; 106 P. R. 1889 and 46 P. R. 
1907, Foil. {Addison, J.) KARMAT ULLAH KHAN 
v. Ghulam Nabi. 95 I. C. 863 (Lah.). 

-The Court will not presume that all the formali¬ 
ties required by Regulation XVII of 1806 in proceedings 
for foreclosure have been observed, but the mortgagee 
must prove affirmatively the due performance of every 
necessary condition. The mere fact of mortgagor’s 
raising no objection to the validity of the notice does not 
warrant the presumption that the notice fulfilled all the 
necessary conditions. The non-existence of the notice 
does not relieve the mortgagee of the burden of proving 
that the notice satisfied the requirements of the Regu¬ 
lation. On the other hand, the non-existence of the 
notice is fatal to the validity of the foreclosure proceed¬ 
ings. 46 P. R. 1907, Foil. {Martiueau and Brasher , 
JJ.) Munshi Ram v. Nauranga. 

72 I. C. 575 = A. I. R. 1924 Lah. 176. 

Ss. 8 and 7—Notice—Contents of. 

• • • * 

-The mortgagee has the option either of giving 

the actual contents of S. 8 and specifying the three 
methods in which foreclosure may be avoided, or of 
quoting the actual section and referring the mortgagor 
to its contents. A notice is not invalid if the sacrosanct 
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BENGAL LAND REDEMPTION AND PORE- 
CLOSURE REGULATION (BENG. REG. XVII 
OF 1806). 

words “ S. 7 ” do not occur therein provided always 
that the contents of that section are embodied in the 
notice . 123 P.R. 1894 ; 34 P.R. 1895 and 57 P.R. 1914, 
Rel. on. (Harrisoti and Agha Haidar, J J.) GOBIND 
Mal v. RAMCH AND. 9 L. L. J. 14 = 100 I. C. 329 = 

28 P. L. R. 153 = A.I.R. 1927 Lah. 141. 

-The omission in the notice to mention S. 7 is 

not fatal provided the purport of the section is given in 
the notice. (Broadway and Fforde, J J.) JaGGI 
Mal v. Arya Ram. 7 Lah. 471 = 

27 P.L.R. 788 = 94 1. C. 991 = 
A. I. R. 1926 Lah. 483. 

-Under S. 8 the mortgagor is to be notified that if 

he does not redeem the property mortgaged in the man¬ 
ner provided for by S. 7 within one year from the date 
of the notification the mortgage will be finally fore¬ 
closed. The requirements of S. 8 are fulfilled if the 
notice to the mortgagor gives full purport of S. 7, even 
though S. 7 is not expressly mentioned in the notice. 
21 P. R. 1903 ; 28 P. R. 1908 and 57 P‘. R. 1914, Dist. 

(Martineau. J.) DlWAN SINGH v. JlRAM. 

26P. L.R. 743 = 91 1. C. 8 = 
A. I. R. 1926 Lah. 215. 

S. 7 provides either for payment or tender to the 
mortgagee or for deposit in Court, and a notice which 
simply informs the mortgagor that he must pay the 
money within the year and says nothing of the alter¬ 
natives of tender and deposit in Court is misleading. 
The defect is not cured merely by the addition of words 
“ in the manner provided for in S. 7 of the Regulation.” 
(Chevis, J.) ZORA v. CHANDU. 68 I.C. 883 = 

A. I. R. 1923 Lah. 71. 


S. 8—Notice—Validity of. 


-Demand for a larger sum than was actually pay¬ 
able at the time of issuing notice cannot be regarded as 
a fatal defect in the notice. 91 P. R. 1913, Foil. 
(Broadway and Fforde, JJ .) JAGGI Mal v. Arya 
Ram. 7 Lah. 471 = 27 P.L.R. 788 = 

94 I. C. 991 = A. I. R. 1926 Lah. 483. 


S. 8—Power of attorney. 

-Where the power of attorney provided : “They 

are authorized to make mutual settlement to effect com¬ 
promise, to conduct case jointly and severally, to appoint 
any vakil to conduct the case, to nominate any arbitra¬ 
tor or umpire for purposes of the decision of the case, to 
get witnesses summoned, to put questions to the parties 
and their witnesses, to produce evidence of all sorts and 
to realize from Court money due to me after filing their 
receipt in Court. In short all the steps taken by them 
in this case shall be accepted, as done by me.” 
Held , that the power also included the power to file 
an application under S. 8. ' (Harrison and Agha 
Haidar, JJ.) GOBiNDMALz/. RaMCHAND. 

9L. L. J. 14 = 1001. 0.329 = 
28 P. L. R. 153 = A. I. R. 1927 Lah. 141. 


BENGAL LAND REGISTRATION ACT (VII OP 
;• 1876);" 

n Non* registration. 

— ■ 'E ffect on title v 

Where a person has purchased a share in the zamin- 
dari it is wrong to say that because his name is not 
registered under the Land Registration Act he should 
be considered as no proprietor till his name is registered, 
(if. B, Ghose , /*) SURENDRA Nath V. JaBED ALL 
./. •. » r . 85 I. 0. 747=A. I. R. 1926 Cal. 420. 


BENGAL LAND REGISTRATION ACT (VII 

OF 1876). 

- Oivner not registered—Lessee or assignee of rent 

can sue . 

Section 78 is no bai to a person recovering rent 
although the person who should have been registered as 
the proprietor and through whom he claims has not 
been so registered. S. 78 is inapplicable to the case of 
an assignee of rent, though the name of the assignor has 
not been registered under the Act. (Greaves and 
Chakra varti , JJ.) P R AS A N N A KUMAR DE M A H A J A N 
V. NANIGOPAL DE. 42 C. L. J. 134 = 

90 I. C. 561 = A. I. R. 1925 Cal. 1175. 

- Scheme of the Act. 

The scheme of the Bengal Land Registration Act 
shows that nobody’s name can get on the register until 
and unless due notice to all parties affected is given and 
is found to be served. (Rankin, C . J. and C. C. Ghose, 

/.) Tarakeswar Pal Chowdhury v % kunwar 
Satish Kanta Roy. 51 C. L. J. 297 = 

A. I. R. 1930 Cal. 411. 

S. 4—Effect of entries. 

- Entries in general register ambiguous . 

Where in a case the entries in the general register or 
of revenue-paying estates maintained according to 
Bengal Act VII of 1876 on material matters were very 
ambiguous and if reference were to be made to them 
alone, it was not possible to say'• with any certainty what 
was sold at the revenue sale. H<!d, that in this case 
the entries in (lie general register by themselves could 
not be considered to be conclusive on the above-men¬ 
tioned question and that reference to documents other 
than the general register was necessary. (Sir Lancelot 
Sanderson.) JAIGOBIND PANDE v. RAMANANDAN 

Sahai. 32 C. W. N. 650 = 48 C. L. J. 1 = 

109 I. C. 392=30 Bom. L. R. 1343 = 
28 M. L. W. 807 = A. I. R. 1928 P. C. 130 = 

55 M. I,. J. 56 (P. C.). 

S. 10 (g) (ii)—Scope. 

- Failure to mention na?ne of mouza does not in¬ 
validate registration. 

By S. 10 (g) (ii) it is expressly stated that the name 
of each mouza containing the land must be stated in the 
register. Disobedience to the Act, however, does not 
appear to invalidate the registration. (Lord - Buck- 
master.') Amiruddin Gazi v. Mukhan Lal Chat- 
terji. 34 C. W. N. 285=121 I. C. 514 = 

32 Bom. L. R. 520 = 31 M. L. W. 561 = 
51 C. L. J. 162 = A. I. R. 1930 P. C. 83 = 

58 M. L. J. 218 (P. C.). 

Ss. 42, 52 and 55—Scope of. 

- Rival claimants—Jurisdiction of Collector. 

It is necessary for an applicant for registration of his 
name in the Land Registration Record to establish not 
only that the succession or transfer has taken place but 
that he has acquired possession in accordance with such 
succession or transfer, where he claims to have succeed¬ 
ed to any proprietary right whether by purchase, inherit¬ 
ance, gift or otherwise. But if his claim is that he 
assumed charge of the estate or propeity either as joint 
proprietor or as manager, it is sufficient for him to 
establish that his possession exi ts. Where each of the 
two applicants claims to have assumed charge of an 
endowment, the Collector has simply to see with whom 
possession exists. If he finds that possession exists with 
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BENGAL LAND REGISTRATION ACT (VII 

OF 1876). 

one of the applicants, he has no jurisdiction to refer the 
matter to the Civil Court, but should order the name of 
the persons in possession to be recorded in the Land 
Registration Record. The jurisdiction either to deter¬ 
mine summarily the question of the right to possession 
or to refer the matter to the Civil Court arises where 
there is no proof to the satisfaction of the Collector that 
any person is in possession of the interest in dispute. 
{Das and Bucknill , //.) S. A. ZAM1N v. S. M. A. 
ALI. 1 Pat. 68 = 65 I. C. 135 = 3 Pat. L. T. 406 = 

A. I. R. 1922 Pat. 315. 

Ss. 60 and 78—Liabilities of tenant. 

- —Tenant is not bound to pay rent to unregistered 

owner, but he cannot refuse payment to registered owner. 

When a person has been registered as owner of cer¬ 
tain land under the Land Registration Act, the tenant 
holding that land is precluded under the provisions of 
S. 60 from pleading that the registered owner is not the 
•true owner. According to S. 78 of the same Act, a 
tenant is not bound to pay rent to a person whose name 
has not been registered under the Act. These two sections 
are complementary to each other. (Greaves and Chakra- 
varty, J J.) DEBF.NDRA LaL PANJA v. NlLMONEY 

Prodhan. 86 I. 0. 865 = A. I. R. 1925 Cal. 1173. 

S. 62—Effect. 

Obiter.^— S. 62 of the Land Registration Act means 
that there is no right of appeal or review under any 
enactment whatsoever, against the order of the Civil 
Court. (Afulliek and Bucknill, //.) K.APILESHWAR 

Jha z.. Raghunath Prasad. 4 P. L. T. 718 = 

74 I. C. 474 = 1 Pat. L. R. Civ. 370 = 

A. I. R. 1924 Pat. 134. 

S. 70—Objection. 

- Objection must be made before Collector. 

An objection must be made before the Collector to 
enable the objector to raise any question in regard to 
the separate account. (Das and Allan son, //.) DOMA 

Bhagat v. Raja Ram Singh. 8 Pat. 95 = 

9 P. L.T. 661 = 115 I. C. 225 = 
A. I. R. 1929 Pat. 22. 

S. 70—Separate account. 

- Opening of separate account does not affect liabi¬ 
lity of all proprietors for entire Government revenue 
payable for tnahal. 

For the convenience of the parties, the Collector has 
the right to open separate account, but that does not 
affect the position that all the proprietors are in effect 
liable for the entire Government revenue payable in res¬ 
pect of the Mahal. (Das and Allanson, //.) Doma 

Bhagat v . Raja Ram Singh. 8 Pat. 95 = 

9 P. L. T. 661 = 1161. C. 225 = 

A. I. R. 1929 Pat. 22. 

-The question as to separate account does not in 

fact raise any question of title. (Das and Allanson 

//.) Doma Bhagat v. Raja Ram Singh. 

8 Pat. 95 = 9 P. L.T 661 = 115 I.C.225 = 

A. I. R. 1929 Pat. 22. 

S. 72-Applicability. 

- S.12 does not apply where proprietor does not 

appear on notice under S. 70. 

Section 72 does not apply to a case where a proprietor 


BENGAL LAND REGISTRATION ACT (VH 

OF 1876). 

being served with notice under S. 70 does not appear to 
contest the application under that section. ( Das and 
Allanson, //.) IJOMA BHAGAT v. RAJA Ram 

Singh. 8 Pat. 95 = 9 P. L. T. 661 = 115 I. C. 226 = 

A. I. R. 1929 Pat. 22. 

Ss. 72 and 74-A—Applicability. 

-Section 74 A gives the same power to the Collector 

which S. 72 gives to a party and these sections apply 
only when the shares in respect of which a separate 
account has been opened no longer correspond with the 
character and extent of interest held in the estate by 
any one proprietor or manager. (Das and Allanson , //.) 

Doma Bhagat v. Raia Ram Singh. 

8 Pat. 95 = 9 P. L. T. 661=115 I. C.225 = 

A. I. R. 1929 Pat. 22. 

S. 74—Reference. 

-The Collector cannot refer the question at issue 

to the Civil Court unless an objection has been preferred 
to the application for a separate account under S. 70, 
Land Registration Act. (Das and Allanson, //.) 

Doma Bhagat v. Raja Ram Singh. 

8 Pat. 95 = 9 P. L.T. 661=115 I. C. 225 = 

A. I. R. 1929 Pat. 22. 

S. 78—Applicability. 

- Rent—Suit for—Land in possession of tenants 

comprised in a number of estates — Co.sharet proprietor's 
interest in respect of one estate partially registered in 
the Collect orate—Rent proportionate to his entire estate 
realized by him for over 30 years without any objection 
— Inference. 

Section 78 has no application to cases where the land 
in possession of the tenant is comprised in more than 
one estate. The proprietor mentioned in the section is 
the proprietor of one estate within the ambit of which 
the lands in possession of the tenants are comprised. 
15 C. L. J. 308, Foil. The section is enacted to compel 
people or to give them an adequate notice to obey the 
provisions which require registration to be made of these 
interests in land. It is a section in aid of S. 38. It 
gives a certain sanction inducing people to make sure 
to register their interests. Where a tenancy extended 
to entire land of four touzis in which the plaintiffs had 
4 annas 12 gandas share and the defendants held all the 
lands of the said four touzis at a consolidated rent of 
Rs. 179-2-8 gandas and had been paying Rs. 49 odd to 
the plaintiffs as their share of rent and with reference 
to the last touzis the plaintiff’s name was registered only 
with reference to 19| gandas, 

Held, that the plaintiff would not be debarred by 
S. 78 from realizing rent at the rate claimed by 
them. The inference in such a case would be that 
the rent which the defendants have been in the 
habit of paying for many years is really due as between 
the plaintiff on the one hand and the defendants on the 
other. (Rankin, C.J. attd Mitter, /.) NRIPENDRA 

Nath v. dharendra Nath. 46 C. L. J. 584= 

107 I. C. 91 = A. I. R. 1928 Cal. 115. 

-Assignees from unregistered proprietors . 

S. 78 has no application to the case of a person to 
whom rent has been assigned by a proprietor whose 
name has not been registered under the Act. 1 C.W.N. 



BENGAL LAND REVENUE ASSESSMENT 
(RESUMED LANDS) REGULATION (BENG 
REG. n OF 1819). 

—Burden of proof. 

Neither in 1838, when the summary settlement 
was made nor in 1839, when the three mamas in suit 
were amalgamated was any claim to hold free of rent 
on account of Malikanadari right put forward by the 
predecessors of the defendants. The claim on behalf of 
the defendants-respondents was for the first time put for¬ 
ward in 1877 but it was resisted and disallowed on the 
ground that no such mauza existed. The claim was 
again put forward, when the matter came for the pur¬ 
pose ofy cadastral survey. 

Htld , it lies upon those who claim to hold the lands 
free of the obligation to pay rent to show by satisfactory 
evidence that they have been relieved of this obligation, 
either by contract or by some old grant recognised by 
Government. 12 Moo. I. A. 286, Foil. {Mr. Ameer 

Alt.) Jagdeo Narain Singh v. Baldeo Singh. 

„ 71 1. C. 984 = 1923 M. W. N. 361 = 

27 0. W. N. 925 = 3 P. L. T. 605 = 49 I. A. 399 = 
36 0. L. J. 499 = 32 M. L. T. 1 = 2 Pat. 38 = 
A. I. R. 1922 P. 0. 272=45 M. L. J. 460 (P.C ) 


I —Nature of proceedings. 

Application by Government under Regulation 

II of 1819 is not a suit so as to make Art. 149 of the 
Limitation Act applicable. {Newbould and Graham , 

//.) Mahabunnessa Bibi v. Secretary of 

State. 98 I. C. 334=53 Cal. 561 = 

A. I. R. 1926 Cal. 1064. 

—S. 24—Applicability. 

--A suit to contest an order of the Board of 

Revenue under S. 6 of Act IX of 1847, declaring the 
liability of the lands, claimed as part of a permanently 
settled estate, to assessment of revenue, is not barred by 
the one year’s rule of limitation laid down in S. 24 of 
Reg. II of 1819. A. I, R. 1924 Cal. 913, Foil. 

(Sanderson, C • /., Chatter] ee , Ra?ikin, Suhrawardy 
and Panton , //.) SECRETARY OF STATE v RaI 

Radha Kanta. 98 I. 0. 728 = 53 Cal. *952 = 

43 C. L. J. 542=30 C. W. N. 774 = 
A. I. R. 1926 Cal. 924 (F.B.). 

--b. 24 does not apply to a suit to declare that 

chur lands are not added lands within S. 6 of the Bengal 
Alluvion Act and Art. 14, Lim. Act, does not apply to 
such a suit. ( Mookerjee and Rankin , /J.) Peary 
Lal Ray v. Secretary of State. 83 I. c. 446 = 

39 C. L. J. 454 = A. I. R. 1924 Cal. 913. 
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IENGAL LAND REGISTRATION ACT (1876), 
S. 78. 

i4l, Foil. (Chatterjea and SuJirawardy , //.) PRO- 
30TH CHANDRA MlTTER z>. HARISH CHANDRA 
NASKER. 27 C.W.N. 888 = 78 I.C. 7 = 

A.I.R. 1924 Cal. 124. 
Ss. 78 and 81- Co-sharers. 

- Bengal Tena?icy Act , .V. 60— Lease by one co¬ 
sharer alone—Iiardar can site for entire rent. 

One of the co-sharers alone let out by written contract 
a portion of the land of the estate without reference to 
the other registered co-sharer. 

Held, that an Ijardar from the lessor was entitled to 
sue for the entire rent. 38 Cal. 512, Dist 24 I.C. 866, 
Foil. 27 C. L. J. 4/4, Ref. (Chatterjea and Suhrawar- 
dy, //•) Praboth Chandra Muter v. Harish 
Chandra Naskar. 48 Cal. 1078 = 64 I.C. 58 = 

A.I.R. 1921 Cal. 145. ■ 


BENGAL LAND REVENUE SALES ACT (1859). 

The disqualification in bringing suits for rent is one 
which attaches only to revenue free estates already 
entered in the General Register if the proprietor or 
manager or mortgagee fails to register his name. 
(Kulleant Sahay, J.) BlBI SALEHA v. HulaS MAH- 

TON. 6 P.L.T. 780=86 I.C. 559 = 

A. I. R. 1925 Pat. 564. 

S. 78—Scope. 

- Assignee from registered proprietor need not get 

his name registered wider the Act. 

S. 78 is no answer to the claim for rent by an 
unregistered assignee from ?> registered proprietor. (Das 
and Boss, //.). RAMESHWAR PRASAD SlNGH r-. 

Ramjanak Singh. 6 P.L.J. 109 = 60 I.C. 390 = 

2 P.L.T. 370 =A.I.R. 1921 Pat. 46 

S. 81—Applicability. 


S. 78—Landlord. 

- Bengal Tenancy Act , 6V. 60, 148 and 159— 

Landlords who are not necessarily proprietors, managers 
or mortgagees, arc entitled to obtain rent decree against 
tenants though their name is not registered in Collector's 
Register. 

A landlord is not necessarily a “proprietor, manager 
or mortgagee.” Ss. 148 and 159 refer to landlords and 
do not confine themselves to “ proprietors, managers or 
mortgagees ” who alone are referred to in S. 60, Bengal 
Tenancy Act and S. 78, Land Registration Act. Hence a 
landlord is entitled to obtain a decree for rent against 
his tenant although his name may not have b£en recorded 
in the Collector’s Land Register. ( Jwala Prasad and 
Wort, JJ.) BALIRAM PRASAD V. H.ARNANDAN RaI. 

8 Pat. 375=118 I.C. 733 = A.I.R. 1929 Pat. 357. 

S. 78—Mortgagee. 

-- Bengal Tenancy Act , A.60— Inability of mort¬ 
gagee, etc., to obtain rent decree by reason of his name not 
having been registered, does not affect his title as land¬ 
lord. 

“ A proprietor, manager or mortgagee,” by his inabi¬ 
lity to obtain a rent decree by reason of his name not 
having been entered in the Collector’s Register, does not 
lose his title as landlord to the lands of which rent is 
due ; for although he may not himself be able to obtain 
a rent decree, his right as co-proprietor, manager or 
mortgagee is not affected, (Jwala Prasad and Wort, 

JJ.) Baliram Prasad v . Harnandan Rai. 

8 Pat. 375=118 I.C. 733 = A.I.R. 1929 Pat. 357. 

- Registered mortgagee suing for rent—Suit dis - 


- S. 81 does not apply to ijardars. 

S. 81 has no application to a person who is not him¬ 
self a proprietor but who has an interest subordinate to 
a proprietor, e.g., an ijardar. (Chatterjea and Suhra- 
wardy, JJ.) PROBODH CHANDRA MlTTER V . 

, Harish Chandra Naskar. 27 C.W.N. 888 = 

78 I.C. 7 = A. I. R. 1924 Cal. 124. 

-S. 81 applies where one of the plaintiffs is a 

vendee of one of the parties to the contract. 27 C.L.J. 
474, Ref, (Chatterjea and Panton, JJ.) MESHAHUD- 
din Ahmed v. Abdul Borkat. 34 C.L.J. 119 = 

65 I.C. 839 = A.I.R. 1921 Cal. 303. 

: BENGAL LAND REVENUE ASSESSMENT 
REGULATION (I OF 1801), S. 14. 

j - Dependent taluk—What is—Talukdar omitting 

• to apply for separation within time limited , if a depen- 
| dent talukdar. 

“Dependent Taluks” mean taluks, not entitled to be 

• separated from the Zamindaries to which they may be 
attached ; and in this sense a talukdar who omits to 

1 apply for separation within the prescribed time is a 
i dependent talukdar, though he does not thereby cease to 
be the actual proprietor of the soil. (Das and Ada/ni, 

JJ.) Kumar Kamakhaya narain Singh zv 
! Bhuyaneshwar Lal Singh. 7 Pat. 594 = 

I 115 I.C. 204 = A.I.R. 1928 Pat. 516. 

- (in OF 1828) —Lakhi raj tenure- -Enqui ries 

! regarding nature of tenure—Jurisdiction of Revenue 
j Officer—History of Regulation. 


missed under S. 78— His name registered during 
pendency of second appeal—He is still entitled to a i 
decree even as to rent becoming barred at the date of' 
registration . 

(Per Mullick and Kulwant Sahay, JJ., contra I 

Macpherson, J.) —An unregistered mortgagee whose suit 
for rent has been rightly dismissed in appeal under S. 78 ! 
can secure a decree, for the rent sued for, from the Court 
of second appeal, if he has, during the pendency of 1 
the second appeal, been registered under Bengal Land 1 
Registration Act, even though the rent of any year be- j 
came barred by limitation at the date when the name | 
was actually registered under the Act, provided it was j 
not barred at the time of the suit. (Case-law discussed.) 
(Mullick, J.) On difference between (Kulwant Sahay ' 
and Macpherson , JJ.) UMESHWARDHARI SlNGH v. 

Narman Singh. 7 Pat. 690 = 9 P.L.T. 357 = ! 

110 I.C. 469=A.I.R. 1928 Pat. 410 (419). 

S. 78—Revenue-free estates. ; 

* ““Disqualification in bringing rent suits only 

applies to estates already entered in General Register. 


Under Regulation III of 1828 it is competent to the 
Collector or other Revenue Officer to institute enquiries 
specified in Regulation II of 1819 and Regulation IX of 
1825. History of Regulation III of 1828 traced. 
(Rankin, C. J. and C. C. Ghose, J.) TARAKESHWAR 

Pal Chowdhury v. Kunwar Satish Kanta roy. 

51 C. L. J. 297 = A.I.R. 1930 Cal. 411. 

BENGAL LAND REVENUE SALES ACT (XI 
OF 1859.) 

Appropriation. 

- Payment of land revenue—Appropriation _ 

General law of appropriation will apply only in the 

absence of specific provision in the Act on the point _ 

Contract Act, Ss. 59 to 61. 

The general principles of appropriation as contained 
in the Contract Act can only be resorted to in the case 
of the matter of payment of land revenue, where there is 
no provision in the Bengal Land Revenue Sales Act (XI 
of 1859) itself which may be applicable to the case and 
nothing which would militate against their application. 


D. D.— VOL. 1—28 
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BENGAL LAND REVENUE SALES ACT (1869.) 

(Cuming and Mukerji. JJ.) DASH A RATH I GHOSH 

• KHONDKAR ABDUL Hannan. 55 Cal. 624 — 
47 C L.J. 12= 105 I.C. 15 = 32 C.W.N. 359- 

A.I.R. 1928 Cal. 68 (a) (71). 

Interpretation. 

- Act V’J J of 1868 —Language docs not refer to a 

onall holding. 

The language of Act XI of 1859 and Act VII of 1868 
hardly refers to a small holding, like a homestead or a 
residential site, in the occupation of the proprietor. 
(/ Valmsley and M. N. Mukerjee, JJ.) J A1l N D R A 

\ \TH ROV CHOWDHURY V. Narain Das Khetky, 
52 Cal. 862 = 90 I.C. 901 = AIR. 1926 Cal. 97. 

Jurisdiction. 


- C. P. Code , S. 9 — Proceedings before Collector 

without jurisdiction—Civil Court can determine rights 
of parties—Question of title can be decided by Civil 
Court only and not by revenue Court—Suit raising 
question of title—Jurisdiction of Civil Court is not 
barred by the Act 

Where the proceedings before the Collector are with¬ 
out jurisdiction, the Civil Court undoubtedly has the 
right to determine the rights of the parties. A question 
of title is a matter for the Civil Court and not for the 
Revenue Court to decide, and the Civil Court has the 
right to entertain any suit of a civil nature unless barred 
by any express enactment. 1 here is nothing in Act XI 
of 1859 to bar the right of the Civil Court to entertain a 
suit actually raising a question of title as to definite 
share: 13 W.R. 67; 15 W.R. 112; and 23 W.R. 104, 

Dist. ( Das and All on son , //•) DOM A BHAGAT v. 

Raja Ram Singh. 8 Pat. 95 = 115 I. C. 225 = 

9 P.L.T. 661 = A.I.R. 1929 Pat. 22. 


Notice. 

-—No notice is required to be served on the proprie¬ 
tors before sale, where the arrears are for the current or 
next preceding year. ( Miller , C. J . and foster , J.) 

Maharaja Kesho Prasad Singh -• Secretary of 
State for India. 74 I.C. 881. 

Practice. 

- Kabuliyat showing a particular date as due date 

for payment of rent—Rent Paid a year later under 
prevailing practice—Due date was h’.ld to be one recog¬ 
nised in practice. 

The stipulation in the kabuliyat taken by itself, meant 
that the rent for 1320 B. S. would be payable by the 
tenant on the 28th June, 1913. But the plaintiff produced 
a jamawasilbaki kept in the Collector’s office containing 
entries of no less than six years and from that the Court 
came to the conclusion that it was the practice of the 
Collector to receive the rent of each Bengal year in 
May or June of the following year. 

Held , that in view of this practice, the rent for 1320 
was not due to be paid before the 28th June, 1914. 
{Walmsley and B. B. Chose , J J.) (HAFEZ) AHMAD 
Yar Khan v. dina Nath Sadhukhan. 

42C.L.J. 69 = 90 I.C. 40= A. I. R. 1925 Cal. 1148. 

Resumption. 

- When Government resumes Howl a from Howladar 

there is no effect on karsha and it cannot be sold for 
arrears of rent. 

A Howladar holding a Henola under Government 
Khas Mahal regretted his bargain and asked Government 
to manage the Hcnvla during the unexpired term. In the 
Howl a there was a karsha w’hich fell into arrears and to 
realize the arrears, a sale was held under Act XI of 1859 
at the instance of the Government. 


BENGAL LAND REVENUE SALES ACT (1859). 

. * 1 p 

Held : that the arrangement which the Howladar 
entered into with the Government had not the effect of 
changing the rent into revenue and thereby rendering 
the karsha liable to sale under the provisions of Act XI 
of 1859. Therefore the case purporting to be held under 
Act XI of 1859 was without jurisdiction. ( (Valmsley 
and B. B. Chose , JJ) UKILUDDI AKAN v. ASMAT 
A LI MUNSHI. 27 C. W. N. 723 = 77 I. C. 29 = 

A. I. R. 1923 Cal. 714. 

Revenue Sale. 

- What is sold is the interest of the Crown—Person 

in adverse possession must surrender possession to pur- 
chaser. 

On the failure of an owner to pay the Government 
assessment, his estate or interest in the land is forfeited 
or rather determined, and under a sale for arrears of 
revenue what is sold is not the interest of the defaulting 
owner but the interest of the Crown, subject to the pay¬ 
ment of the Government assessment. A person in 
t adverse possession who occupies the disputed land with¬ 
out payment of rent to the defaulting proprietor, is bound 
to surrender possession of that land to the revenue sale 
purchaser when the sale is confirmed, and if the land is 
not so surrendered, he renders himself liable for mesne 
profits, as he unlawfully keeps the purchaser out of 
possession. A person is not a defaulting proprietor 
whose title was not perfected by adverse possession 
before the revenue sale : (Mookcrjee and Chotzner , JJ.) 
JOBEDA KHATUN v. TULSI C’HARAN DAS. 

36 C. L. J. 472 = 77 I. C. 564 = A. I. R. 1923 Cal. 82. 

Sale under. 

- Register D kept by Collector erroneous—Full 

description of the estate not given—Notification describ¬ 
ing estate correctly—Sale cannot be set aside. 

There is no direction either in the Act or in the rules 
framed by the Board of Revenue that the description of 
i the estate in the sale notification should .be on reference 
. to the registers A, C or D which the Collector has to 
keep under the provisions of the Land Registration Act, 
and if the register D and the other registers kept by the 
Collector be erroneous, and do not give a full description 
of the estate, that is no ground for setting aside the sale 
of an estate if the notification of sale contains a correct 
description of the estate. ( Ad ami and Kulwant Sahay , 

//) Shama Kant Lal v. Kashi Nath Singh. 

7 P, L. T. 747 = 1026 P. H. C. C. 362 = 
96 I. C. 807 = A. I. R. 1926 P. 549 (557). 


- All proprietors need not be mentioned in the 

proclamation 

There is nothing in the law or in the rules framed 
under the Revenue Sales Law prescribing that when 
there are a large number of proprietors the names of all 
of them should be given in the notification. ( Ad ami and 
Kulwant Sahay, JJ.) SHAMA KANT LAL V. KASHI 
Nath Singh. „ 7 P. L. t. 747- 

1926 P. H. C. C. 362 = 961.0 807 = 
A. I. R. 1926 Pat. 549 (558). 

- What is sold is not interest of defaulting mner 

but interest of tnvner subject to payment of Government 
assessment—Adverse possession against purchaser com - 
• mences from sale—Limitation Act , Art. 144. . e 

In a sale held under Act XI of 1859, what is sold is 
not the interest of the defaulting owner which is deter¬ 
mined on the failure to pay the Government assessment 
but the interest of the Crown subject to the payment of 
the Government assessment, and, therefore, the period of 
limitation for adverse possession against the purchaser 
J at such a sale only commences to run from the date of 
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BENGAL LAND REVENUE SALES ACT (1869). ^ 

the sale. 20 C. L. J. 563 (P. C.) and 15 C. L. J. 436, ! 
Ref. (Mookerjee and Buckland, JJ.) SECRETARY Ot> 
State v. Wazed Ali Khan. 34 C. L.J. 147= ' 

65I.C. 866= A. I. R. 1921 Cal. 687. 

Scope. 

— - PureJiaser at revenue sale buying of}' taluqdar ! 

intending to deposit revenue and to prez'ent safe — Pur¬ 
chase is not fraudulent. 

There is nothing wrong in a third person who wants 
to purchase an estate at a revenue sale to buy off 
taluqdar who wanted to deposit the revenue in order 
to prevent the sale. If such person then pur¬ 
chases the property himself at the revenue sale this 
does not amount to any fraud or underhand dealing. 
(B. B. Ghose and Panton. JJ.) MONMOHAN CHOW- 

dhury v. Turner Morrison & Co. j 

57 Cal. 434 = 33 C.W.N. 930=51 C. L. J. 320= l 

A. I. R. 1930 Cal. 69 (77). | 

The Act is a stringent enactment for the realization of 
arrears of revenue and, therefore, there is no obligation 
to comply exactly with its requirements. (Suhrawardy 
and Graham , JJ.) LAL BEHARY v. RAJENDRA NATH 

53 Cal. 886 = 43 0. L.J. 468 = 30 C.W.N. 618 = 

95 I. C. 353 = A. I. R. 1926 Cal. 866. 

-- Auction-purchaser at revenue sale is entitled to 

mesne profits from tenants. 

An auction purchaser at a revenue sale under the Act 
is entitled to recover mesne profits from tenants when 
their tenancies are not annulled till the institution of the , 
suit for mesne profits as mesne profits are limited to the 
amount payable by the tenants as rent: 37 Cal. 559, Foil. 

(.Newbould and Graham , JJ.) AHMAD ALI v. MaLHIUL 

Alam Choudhary. 911.C. 474 (Cal.) 

Ss. 2, 3 and 33—Jurisdiction. 


BENGAL LAND REVENUE SALES ACT (1859), 
S. 3. 

are open to plaintiff which had not been declared and 
specified in an appeal to the Commissioner. 2 P. L. J. 
402 (F. B.) Diss. but Foil. ( Das and Macpherson , JJ.) 
JAGDISWAR NARAYAN v. MD. HAZIQ HUSSAIN. 

5 P. L. T. 473 = 77 I.C. 851=1924 P. H. C. C. 142 = 

A. I. R. 1924 Pat. 537 (a) (540, 542). 

Ss. 2 and 3—Material dates. 

- Liability of estate to sale depends on three dates. 

The liability of an estate to sale under the Act de¬ 
pends on three dates. The first is the date on which the 
instalment of revenue is payable under the terms of the 
Settlement. If it is not paid on this date under S. 2 of 
the Act it does not become an arrear of revenue until the 
first of the following month which is the second date and 
though the unpaid sum has become an arrear of revenue, 
the estate is not liable to sale under the Act unless this 
arrear of revenue remains unpaid on the latest day of 
payment as fixed by the Board of Revenue under S. 3 of 
the Act. This is the third date: 22 C.W.N. 769, Foil. 

(Ad ami and Kulwant Sahay, JJ.) SHAMA KaNT LaL 

v. Kashi Nath Singh. 7 P. L. T. 747 = 

1926 P. H. C. C. 362 = 96 I. C. 807 = 

A. I. B. 1926 Pat. 549. 

- —Original kistbandi unknown—Dates fixed wider 

S. 3 are the kist dates. 

Where original kistbandi under S. 2 of the Revenue 
Sales Act is unknown and forgotten, the latest dates 
fixed under S. 3 are popularly known as the kist dates. 
They are not the kistbandi dates as provided for by 
S. 2, but the latest dates of payment fixed by the Board 
of Revenue under S. 3 of the Act. (Ad ami and Kulwant 
S allay, JJ.) SHAMA KANT LAL v. KASHI NATH 

Singh. 7 P. L. T. 747 = 1926 P. H C. C. 362 = 

96 I.C. 807 = A. I. R. 1926 Pat. 549. 


Arrears and continuance of default 


give juris¬ 
diction—Party impugning revenue sale as contrary to 
law must give dates of revenue kists according to origi¬ 
nal settlement and kistbandi—Misdescription of estate 
sold does not make sale void for want of jurisdiction. 

If the Government revenue is payable in June accord¬ 
ing to the original settlement and kistbandi of the mahal 
it does not under sec. 2 of Act XI of 1859, become an 
arrear of revenue until the 1st of July. A perusal of 
Secs. 2 and 3 of the Act makes it perfectly clear that the 
Collector should not put up an estate for sale unless 
there is an arrear of revenue in respect of that estate and 
unless the latest date of payment fixed by the Board has 
expired and the default has not been made good. It is 
quite impossible that the 7th June which is the latest 
date fixed for payment by the Board of Revenue under 
Sec. 3 of the Act is also the date upon which the kist or 
instalment is payable for June according to the original 
settlement and kistbandi of the mahal. Whenever a 
person seeks to have a revenue sale set aside on the 
ground that there was no authority in the Collector to 
sell the estate, having regard to the fact that the latest 
date fixed for payment by the Board of Revenue had 
not expired at the date \vhen the property was put up for 
sale, he should, in order to enable the Court to decide 
the point give the dates of the revenue kists according 
to the original settlement and kistbandi, 7th June is not 
the date when the revenue kist is falling due but it is the 
latest date for payment of previous arrears. The Col¬ 
lector therefore has complete jurisdiction to sell property 
on the 24th September following June. In every case 
where a sale for arrears of revenue is impeached as being 
contrary to the provisions of Act XI of 1859, having re¬ 
gard to the scheme of the Act and the express direction 
contained in Sec. 33 of the Act, no grounds of objection 


I 


Ss. 2 and 3—Powers of Collector. 

- Collector cannot sell before the expiry of period 

fixed. 

According to Ss. 2 and 3 Government Revenue is not 
in arrear until the first of the following month when the 
Government revenue should be paid according to the 
original kistbandi; and the Collector has no power to put 
up the estate for sale until the expiry of the latest date 
fixed for the payment after the estate is in arrear. (Das 
and Ad ami, J J.) SURAJ NAkAYAN CHAUDHARY v. 

Saraswati Bahuria. 6 P. L.T. 738 = 

88 I. C. 485 = 3 Pat. L. R. 237 = 

A. I. R. 1925 Pat. 750. 

S. 3—Date of sale. 

- Act V11 of 1868— Board's Notification of 6th 


October , 1871 issued under Section 3 of Act XI of 1859 
—Effect of—Holding when saleable for arrears — Pre¬ 
mature sale is invalid. 

The effect of the two Acts, viz., the Bengal Land Re¬ 
venue Sales Act (XI of 1859) and Act VII of 1868, and 
of the Board’s Notification of 6th October, 1871, issued 
under Section 3 of the Act of 1859, is that no holding 
can be sold till after the 28th June next after the first 
day of the month in which the revenue or rent should 
have been paid. The date on which the amount of rent 
or revenue is payable, depends primarily, not on general 
or administrative considerations, such as the course of 
business in the Collectorate or the mode in which the 
accounts are kept, but on the contract between the par¬ 
ties. A premature sale is invalid and ultra vires and 
confers no right on the purchaser. (Richardson and 
Greaves, JJ.) BlRENDRA CHANDRA v. MAHOMED 
SOLEMAN. 26 C. W. N. 140 = 68 I. C. 491 = 

A. I. R. 1921 Cal. 449. 
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BENGAL LAND REVENUE SALES ACT (1859). 

S. 3. 

S. 3—Revenue payable. 

- Tenant taking orer existing tenancy but execut¬ 
ing Kabuliat afterwards—Revenue is payable according 
to the tenancy taken over. 

Where A took over a tenancy in September 1862, but 
executed a Kabuliat on the 10th November 1862, and it 
appeared from the accounts in Collector’s register that 
the tenancy was for the Bengali year. 

Held , that the tenancy continued as before and that 
the revenue \va« payable at such time as was fixed by | 
that tenancy and not on the 10th of November. (Sir 
John Edge.) MAHOMED SULAIMAN v. KUMAR BlREN- 
dra Chandra Singh. 74 I. C. 906 = 

32 M. L. T. 115 = 50 Cal. 243=27 C. W. N. 749 = 
37 C.L.J. 561 = 50 I.A. 247 = A.I.R. 1922 P.C. 405 = 

44 M. L. J. 388. 

S. 3—Sale under. 

- Land entered in the register passes to auction 

purchaser but not the buildings standing thereon. 

On the fain re of an owner to pay the Government as¬ 
sessment, his estate or interest ih the land is forfeited or 
rather determined. By a sale held under Act XI of 1859 
what is sold is not the interest of the defaulting owner, 
but the interest of the Crown, subject to the payment of 
the Government assessment. 18 C. W. N. 1281 P. C., 
Applied. 

The word “estate” within the Act must be taken to 
have a more limited meaning than it would have in 
English law and the Government’s power of sale for ar¬ 
rears of revenue prima fane is limited to the land, which 
is subject to the payment to the Government of the an¬ 
nual revenue and in respect of which the proprietor is 
entered in General Register of Revenue-paying Estates. 

Where land is sold under Act XI of 1859 it is the land 
so entered in the register which passes under the sale to 
the auction purchaser but not the buildings on the land. 
A. I. R. 1926 Cal. 97, Affirmed. 

It seems that in order to make a house erected upon 
the land as well as the land itself subject to the Govern¬ 
ment power of sale for arreai s of revenue special words 
indicating the intention of the Legislature to make the 
building subject to sale would be necessary. (Sir 
Lancelot Sanderson.) NARAYAN DaS v. JATINDRA 
Nath. 54 Cal. 669 = 1927 M. W. N. 459 = 

102 I.C. 198 = 54 I. A. 218 - 29 Bom. L. R. 1143 = 

46 C. L.J. 1 = 31 C. W.N. 965=8 P.L.T. 663 = 

26 A. L J. 1 = 26 M. L. W 848 = 
A. I. R. 1927 P.C. 135 = 53 M. L. J. 158. 

S. 5—Notice. 

- Notice under , is expedient when mortgage has 

been found to be a good one by judicial decision , but 
non-service of notice is not an illegality. 

It may be expedient to serve notice under S. 5 when a 
mortgage has been found to be a good one by judicial 
decision, but if such notices are not issued where there 
is no order of attachment by any judicial authority, the 
law cannot be said to l>e contravened. (B. B. Ghose 
and Basil , //.) KRISHNA CHANDRA v. P.ABNA 
DHANA BHANDAR CO., LTD. 117 I. C. 552 = 

A. I. R. 1928 Cal. 722. 

Ss. 5 and 6 —Notice. 

- Combined notice under Ss. 5 and 6 is not a pro¬ 
per notice. 

Notice under S. 5 apparently is to be issued for the 
purpose of giving warning to the people concerned of the 
liability of the mahal being sold in the event of the pay¬ 
ment not being made within the time fixed therein. It 
must, therefore, issue before the mahal has become lia¬ 
ble to sale; whereas the notification under S. 6 has to l>e 


BENGAL LAND REVENUE SALES ACT (1859), 

S. 8. 

issued after the property has become liable to sale a 
date for sale having l>een fixed. A combined notifica¬ 
tion, therefore, under Ss. 5 and 6 cannot be legally 
issued. The effect of the issue of such notice must be 
that there was no service of a proper notification issued 
under S. 6 of the Act. (Suhrawardy and Graham , //.) 

Lal Behary v. rajendra Nath. 53 Cal. 886 = 

43 C. L. J. 468 = 30 C. W. N. 618 =95 1. C. 353 = 

A. I. R. 1926 Cal. 866. 

S. 6—Notice. 

- Sufficiency of specification depends on facts of 

each case—Sale -will not be set aside for omission of 
certain particulars. 

There is no authority for the proposition that there 
are certain specifications to be given in the notice and 
that if by any chance one of these details is not given 
the notification is not sufficient. No hard and fast rule 
can be laid down with regard to sufficiency of the 
notice, for it must vary according to the facts of each 
particular case. (Cuming and Chakravartf /J.) 

Kusum Kamini v. Har Sunder Majumdar. 

30 C.W.N. 1004 = 971. C. 885 = 

A. I. R. 1926 Cal. 1195^ 

- Arrears need not be mentioned. 

Section 6 does not require the Collector to mention 
the ai rears for which the property is put up for sale. 
(Das and Adami , JJ.) SURAJ NARAYAN CHAUDH- 
\RY v. SARASWATI Bahuria. 6 P. L. T. 738- 

88 I. C. 485 = 3 Pat. L. R. 237 = 

A. I. R. 1925 Pat. 750. 

S. 7 -Notice. 

_ jt is not a question bet7oeen the defaulting pro¬ 
prietor and the Collector as to -whether notice under 
S. 7 70 as served or not — Non-service of notice under S. 7 
is neither illegality nor irregularity vitiating sale. 

Notices under S. 7 are only for the purpose of for¬ 
bidding the tenants from paying their rent to the 
defaulting proprietor. If such notice is not served and 
the tenants pay the rent due to the defaulting proprie¬ 
tor, then it would be a question whether the auction- 
purchaser would again be entitled to recover that rent. 

It is not a question between the defaulting proprietor 
and the Collector as to whether notice under S. 7 was 
served or not. It is neither an irregularity nor an 
illegality which can vitiate a sale if notices under S. 7 are 
not served. (B. B. Ghose and Basil , JJ.) KRISHNA 
Chandra ?*. Pabna Dhana Bhandar Co.. 
LTD., 117 I.C. 552 = A. I. R. 1928 Cal. 722. 

- Day of payment according to settlement need not 

be mentioned. 

It is necessary for the Collector to mention in the 
notice under S. 7 the last day fixed for payment of 
Government revenue under S. 3 of Act XI of 1859. It 
is not necessary for him to state the day on which the 
Government revenue should have been paid according 
to the settlement and kistbandi of the mahal. Care 
should be had in avoiding confusion between the month 
for which the instalments are due according to the 
original settlement and kistbandi of mahal and the 
month in which the latest dates of payment are fixed. 
(Das and Adami, JJ.) SURAJ NARAYAN CHAUPH- 

ary t*. Saraswati Bahuria. 6 P. L. T. 788- 

88 I. C. 485 = 3 Pat. L. R. 237 = 
A. I. R. 1925 Pat. 750. 

S. 8—Validity of Sale. 

- Bengal Tcnuzi Manual , Rr. 102,110, 114 and 115 

— Non-compliance »oith rules makes sale tor arrears 
: 1 invalid. 
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Where the proprietor of an estate sent the revenue 
nay able by him by money order and the same was recei¬ 
ved by the Collectorate before the due date, but due to 
mistake in towzi number and name of the thana, it was 
not credited in the register and a note was made in the 
money order acknowledgment that due to discrepancy in 
the particulars of the estate the money was not credited 
and was kept in deposit, but the proprietor didmot care 
to look at the acknowledgment and the estate was' sold 

for arrears of revenue. 

Held that the question whether an estate is in arrears 
is not a mere matter of form but of substance—a legal 
position to be inferred from all the circumstances rather 
than a fact to be determined by a mere reference to the 
-entries in the register as relating to the particular 

eSt /Hld, further, that if the clerks of the Collectorate 
did not make a reasonable effort after kist day had ex- 
nired to find out what the remittance was meant tor, 
they failed in their duty. There is no duty cast upon a 
remitter to be on the look out for the return of t he ac¬ 
knowledgment or for any endorsement that may happen 
to be made therein, unless he is warned to do so, and 
non-compliance of the rules providing for a notice to the 
proprietor of the fact that the revenue was not credited, 
by the revenue authorities, would make the sale contrary 
to the provisions of the Act and must be annulled. 
tcuminl and Mukerji JJ.) DASHARUTH. GHOSH 

khodkar Abdul Hunnan. 55 Cal. 624 

47 C L J 12= 105 I. C. 15 = 32 C. W. N. 359 = 
47C.L.J.14 A. I. R. 1928 Cal. 68. 

S. 9 (3) and ( 4 )—Mortgagee. 

__ -Mortgagee is entitled to make deposit. _ 

A mortgages of a revenue paying estate is interested 
in making the deposit of revenue and can save the pro- 

pertj^from being sold. (5. B^e and Panto,, JJ.) 

it \7 ARIMALL V. MANOHAR DAS. 33 C.W.N. 1163 
Hazarimall 57 cai 298=a x k 1930 Cal . 15 i. 

s. 9 —Mortgagee. 

_ Remedy of mortgagee making deposit under S. 9 

is same as under Transfer of Property Act, S. 72. 

Mortgagee making deposit to prevent the properties 
from being sold is entitled to a charge on the property 
as against all the persons interested therein for the 
amount of money so paid and his remedy to realize it 
Is the same as under S. 72, Transfer of Property Act : 
11 M. I. A. 241, Ref. {B. B. G/iose and Pa.Uon,JJ.) 
Hazarimull v. Manohar Das. 57 Cal. 298 

33 C. W. N. 1163 = A. I. R. 1930 Cal. 151. 

_ Mortgagee making deposit-He must tack amount 

.deposited to mortgage debt and cannot bring separate 

suit—Transfer of Property Act, S . 72. 

The mortgagee making deposit to prevent property 
from sale cannot bring one suit for his mortgage 
money and another for the amount deposited. The 
amount deposited cannot be claimed as a separate debt. 
He must treat the whole sum as one entire debt by 
tacking the amount of the revenue he paid to the mort¬ 
gage amount. (B. B. Ghose and Pant °’ 1 ' 

rimull v . Manohar Das. 33 C. W. Nr 11 3 

57 Cal. 298 = A.I.R. 1930 Cal. 151. 

Ss. 10 and 11 —Separate account. 

- Statute does not authorise apportionment of 

arrears of revenue when separate account is opened— 
But such apportionment so far as it is a matter of 
accounts , cannot affect Collector's jurisdiction to sell 

share in arrears . . . 

There is'no authority in the statute for apportioning, 
when a separate account is opened, the arrears of 


revenue, whether after taking an account or merely 
according to the ratio between the Government revenue 
assessed on the separate account and that remaining to 
be assessed on the residuary share. But so far as such 
an apportionment is a matter of accounts, it would be 
merely an irregularity which at the most might give 

ground for impugning a sale under S. 33 of the Act. 

But the defect in the method of dealing with the arrears 
cannot affect the jurisdiction of the Collector to sell a 
share which admittedly was in arrears and was liable to 

2S \d„ ...i *». //.) ““jfV&r: 

A. I. R. 1925 Pat. 681. 

_ Share whether pokta or kham Proportion 

between total jama sadr and jama sadr assigned to the 
share in application for separate account determines 

^When an application for opening a separate account 
is made, the relation between the total jama sadr and 
jama sadr assigned in the application to the share in 
respect of which the application is made is the determin¬ 
ing factor as to whether the share is pokta or kham and 
the Collector, in opening the separate account, ought to 
interpret the share according to this proportion. ( Das 
and Ross, JJ.) MADAN MOHAN LAL ^ A | DU _ L 
RA7AOUE. 4 Pat. 1-88 1. O. 400- 

Razaque. 3 Pat. L. R. 66 = 6 P. L. T. 713 = 

A. I. R. 1925 Pat. 681. 


S. 12 —Estoppel. 

_ Non-raising of objection on the ground of exis¬ 
tence of arrears does not prevent party from subsequently 

objecting on that ground. # c 

The three kinds of objections specified in b. 12 are 
the only objections that could be made to the only state¬ 
ments that the application is to contain. It would seem 
to follow from this that if no such objection is made, 
the Collector is bound to open a separate account whe¬ 
ther the share from which the separate account is to be 
opened is in arrears or not at the time. No inference, 
therefore, unfavourable to the party attacking the 
opening of separate accounts on the ground of the exis¬ 
tence of arrears can be drawn from the fact that when 
the separate accounts were opened no objection was 
raised on the ground of the existence of arrears {Das 
and Ross, JJ.) MADAN MOHAN LAL ABDUL 

razaoue. 4 Pat. 1 — 88 I. C. 465 

RAZAQUE 3 Pat L R. 66 = 6 P. L. T. 713 = 

A. I. R. 1925 Pat. 681. 
S. 13—Separate accounts. 

_ Collector cannot sell any share from which sepa¬ 
rate accounts do not show any arrears as due—Date 
when estate is in general arrear determines extent of 

residuary share liable to be sold . 

All that the Collector has to do is to look at the sepa¬ 
rate accounts as they stand and if he finds that any 
separate account is not in arrear, he is not entitled to sell 
that share ; he can only sell the share from which ac¬ 
cording to the separate accounts an arrear of revenue is 
due. The Collector is not permitted to sell a share 
merely because that share is in arrears ; but he can only 
sell if the estate is in general arrear. It must be shown 
therefore that the estate as a whole is in arrears and 
liable to sale : and that date on which this liability to 
sale arose must be the date which will fix the extent of 
the residuary share of the estate to be put up for sale, 
if it is that share which is in arrears. It • may be that 
the arrears shown at that date as due by the residuary 
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-hare had in fact come down from an earlier period 
when the residuary share was larger in extent, that is a 
matter which may give rise to a claim for contribution 
but the Collector is bound by what his accounts show as 
they stand. (Das and Ross , JJ .) MADAN MOHAN 
Lal v. ABDUL RazaQUE. 4 Pat. 1 = 88 I. C. 465 = 

3 Pat. L. R. 66 = 6 P. L. T. 713 = 

A. I. R. 1925 Pat. 681. 

- Residuary share sold after opening of separate 

accounts—Onus of showing that at date of opening of 
separate accounts latter also were liable to sale is on 
party alleging so. 

The sale law contemplates that an estate in arrears 
should be sold as soon as possible after the liability to 
sale has arisen by failure to pay the arrears on the latest 
day of payment. Therefore where, after opening of 
separate accounts the balance of the residuary share is 
sold for arrears of revenue, the onus of lowing that the 
entire estate ( i.e ., including the separated accounts) was 
liable to sale at the date of the opening of the separate 
accounts is on the party alleging the same. ( Das and 

Ro*s J 1 ) Madan Mohan Lal v. Abdul Razaque 

4 Pat. 1 = 881. C. 465 = 3 Pat. L.R. 66 = 

6 P. L. T. 713 = A. 1. R- 1925 Pat. 681. 

_ Suit contesting sale of residuary share as cover¬ 
ing separate accounts—Some old accounts shown—P hen 
continued existence should be proved by plaintiff. 

In a suit impugning a sale of a residuary share for 
arrears, where plaintiff alleges that the sale covers also 
some separate accounts and where some old separate 
accounts are shown, it is not for the defendants or the 
Collector to show what became of the separate accounts. 
The burden is on those who challenged the sale to show 
that the separate accounts still exist. (Das and Ross , 

//.) Madan Mohan Lalv. Abdul Razaque. 

4 Pat. 1 = 88 I. C. 465 = 3 Pat. L. R. 66 = 

6 P. L. T. 713 =A. I. R. 1925 Pat. 681. 

S. 13—Separate share. 

- Estate in arrear—Particular separate share in 

arrear should be sold but not the share not in arrear at 
the hist in question though in arrear in previous hist. 

When an estate is in arrear the Collector should look 
to his books to find which of the separate shares or 
which number of them was in arrear for that kist. If 
no separate share is in arrear for that kist, the entire 
estate is liable to be sold, but no separate share can be 
sold for an arrear of a previous kist. (B. B. Ghosc and 

Basu , JJ.) Krishna Chandra v. Pabna Dhan 
Bhandar Co., Ltd. 117 I.C. 552 = 

A. I. R. 1928 Cal. 722. 

S. 13—Validity of sale. 

- No arrears due for the hist for which an estate 

is sold—Sale is not valid. 

If no arrear is due for the kist for which an estate is 
sold, the sale is without jurisdiction. 38 Cal. 537 
(P.C.), Rel. on. ( B. B. Ghose and Basu , JJ.) KRISHNA 

Chandra v. Pabna Dhana bhandar Co., Ltd. 

117 I. C. 652 = A. I. R. 1928 Cal. 722. 

S. 33—Date of payment. 

- Payment by revenue money order is made on the 

date on which the treasury voucher is filled by the post 
master—Withoutarrears a sale is not gerverned by S. 33. 

According to the rules in the Bengal Tauzy Manual 
of 1918 the question whether a remittance of land reve¬ 
nue sent by Revenue Money Order reaches the Collec¬ 
tor in time depends not upon the receipt of the money 
or even of the money order form at the Treasury, but 
on the date when the Treasury voucher is filled in by 


BENGAL LAND REVENUE SALES ACT (1859), 

S. 33. 

the Post Master. Under rule 61 of the Manual read 
along with S. 50 of the Contract Act payment to the 
Post Office of land revenue by a revenue money order is 
in time if it is made before the last day of payment. 

S. 33 does not come into operation unless there js a sale 
for arrears of revenue. In absence of arrears of reve¬ 
nue if an estate is sold S. 33 will not apply. (Newbonld 
and B. B. Ghose, JJ.) BlLAS CHANDRA ROY v. 

Rajendra Chandra Das roy. 

51 Cal. 776 = 78 I. C. 661 = A. I. R. 1924 Cal. 839. 

S. 33—Separate suit. 

- Sale held under inaccurate description Point 

not raised in appeal to Commissioner—Separate suit to 
set aside sale does not lie. 

In order that a sale may be annulled by the Court, a 
plaintiff must prove (1) that the sale was made contrary 
to the provisions of the Act ; (2) that he had sustained 
substantial injury by reason of the irregularity complain¬ 
ed of ; and (3) that he specified the irregularity in 
question in his appeal to the Commissioner. Where 
therefore a sale was held under an inaccurate descrip¬ 
tion, but the plaintiffs proved no substantial injury by 
reason of the mis-description, and not raise the point 
before the Commissioner as a ground in appeal, a 
separate suit to set the sale aside is barred. 2 Pat. L. J. 
402 (F. B), Overruled. 

It would be regrettable if the title of a purcha¬ 
ser under the Act of 1859 was liable to be impeached 
by suit in respect of a trifling error which is not 
proved to have substantially affected the price given 
for the property. The first persons to suffer by 
such an interpretation of the Act would be the de¬ 
faulting proprietors, for the effect would be to deter 
purchasers from bidding freely at a revenue sale. 

42 Cal. 897 (P. C.) and 21 Cal. 70 (P. C.), Ref (The 

Lord Chancellor .) JAGD1SHWAR NARAYAN v. MUHAM- 

mad Haziq Hussain. 6 Pat. 200 = 53 I. A. 246 = 

44 C. L. J. 515=31 C. W. N. 107 = 

38 M. L. T. 5 = 8 P. L. T. 1 = 

98 I. C. 930 = 26 M. L. W. 837 = 

A. I. R. 1926 P. C. 126= 51 M. L. J. 815. 

S. 33—Setting aside sale. 

- Non-compliance with provisions of Act — Sub¬ 
stantial injury must be proved. 

Whether the non-compliance with the provisions of 
the Act amounts to an illegality or an irregularity, it 
can only be a ground for setting aside a sale if the party 
complaining succeeds in proving that substantial injury 
has resulted from such non-compliance. (Suhrawardy 
and Graham , J J.) LAL BEHARY v. RAJENDRA NATH. 

53 Cal. 886 = 43 C. L. J. 468 = 30 C. W. N. 618 = 

95 I. C. 353 = A. I.R. 1926 Cal. 866. 

S. 33—Validity of sale. 

- Cesses cannot be recovered under the Act—Amount 

of arrears claimed different from amount due—Sale 
is not vitiated . 

The amount of cesses cannot be included in the 
amount recoverable under the Revenue Sales Act, but 
the fact that the amount of arrears claimed was diffe¬ 
rent from what is found really due does not take away 
that jurisdiction of the Collector to hold the sale. ( Suh¬ 
rawardy and Graham , JJ.) LAL BEHARY v. RAJEN¬ 
DRA Nath. 53 Cal. 886 = 43 C.L.J. 468 = 

30 O.W.N. 618 = 95 I.C. 353= 
A. I. R. 1926 Cal. 866. 

S. 33—Void sale. 

- Lim. Act, Art. 12 —Neither proiHsion applies to 

void sale. 
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When the sale under the Sales Act, is a nullity, there 
is no need to set it aside, and S. 33 of the Sales Act, 
and Art. 12 of the Limitation Act, are not applicable to 
such a sale. (Walmsley and B.B. G/iosc, JJ.) HAFEZ 
Ahmed Yar Khan v. Dina Nath Sadhu khan. 
42 C.L.J. 69 = 90 I.C. 40 = A.I.R. 1925 Cal. 1148. , 

S. 34—Applicability. 

- Does not apply to a sale held to be void for want 

of arrears—It applies only where sale is annulled under 

S. 33. 

A Collector cannot put up the estate for sale where 
the estate is not in arrears. A Civil Court can authori¬ 
tatively recognise that the Collector had no power to put 
up the property to sale in fact that there was no valid 
sale at all. A sale which is annulled is quite distinct 
from a sale which the Court holds authoritatively to be 
no sale at all and which the Court consequently dis¬ 
regards in a suit for possession of the sold property. S.34 
applies only when a sale is annulled by a final decree 
of a Civil Court under S. 33 on one of the grounds 
mentioned in S. 33. ( Das and Ross , //.) HAKIM 
Mohammad Idris v. Lachman Das. 

5 P.L.T. 368 = 78 I.C. 303 = 1924 P.H.C.C. 25 = 

A.I.R. 1924 Pat. 504. 

S. 36—Applicability. 

- —No applicability to person claiming through cer¬ 
tified purchaser. 

The section ought to be construed strictly and it does 
not apply when a person is not a certified purchaser 
himself but a person claiming through a certified pur¬ 
chaser. ( N. R. Chatterjee and Panton , //.) SRISH 

Chandra Banerjef. v. Protap Chandra Das. 

62 I.C. 662 (Cal.). 

S. 37—Avoidance of encumbrance. 


Ghose and Pant on, JJ.) M.ANMOHAN CHOWDHURY 

7-. Turner Morrison & Co. 57 Cal. 434 = 

33C.W.N. 930-51 C.L.J. 320 = 

A.I.R. 1930 Cal. 69. 

- Creation o/ Patni by an auction-purchaser cannot 

show that option to annul under-tenure is exercised. 

The mere creation of the patni, by an auction-pur¬ 
chaser would not by itself be an indication to the under- 
tenure holders that the option to annul the under tenure, 
had in fact been exercised. (Greaves and Ghose. J J.) 
KULA MIAH v. NAZU MlAH. 68 I.C. 449 = 

A.I.R. 1923 Cal. 195. 

S. 37 (4)-Buildings. 

- Masonry rivetments are not buildings. 

Masonry rivetments cannot be considered to be build¬ 
ings within the meaning of the words under S. 37, 
Cl. 4. (B. B. Ghose and Panton , //.) MANMOHAN 

Chowdhury v. Turner Morrison & Co. 

33C.W.N. 930=51 C.L.J. 320=67 Cal. 434 = 

A.IR. 1930 Cal. 69. 

S. 37—Burden of proof. 

- Purchaser at sale for arrears suing for recovery 

of land—Defendant claiming land as lakhiraj— Onus 
is on the plaintiff to show that at Permanent Settlement 
the land was entered as mal and was included in the 
estate as such. 

A purchaser of an entire estate sold for arrears of 
revenue suing to recover land claimed by the defendant 
I as lakhiraj must make out a prima facie case that at the 
, time of the Permanent Settlement the land in dispute 
was mal land and was included in the estate as such, 
and that the revenue assessed upon the estate was fixed 
, on consideration of the assets of the land in dispute ; in 
; other words, that the assets of the land were taken into 


- It is not necessary for purchaser at auction-sale \ 

to serve notice on encumbrancer to avoid encumbrance — 1 
Expression of intention to do so by word or deed is 
sufficient . ! 

The position of a purchaser at a revenue sale is ana¬ 
logous to that of a landlord whose tenant has incurred 
forfeiture. And so it is not necessary for the auction- 
purchaser under Revenue Sale Law to serve any notice i 
on an incumbrancer for the exercise of his right to avoid i 
incumbrance. It is sufficient if he brings a suit in ‘ 
ejectment which it must be held is an unequivocal ex- 
pression of the intention of the auction-purchaser to take ; 
possession of the property by annulling incumbrances. : 
The only thing necessary for him to do is to express his j 
intention by word or deed to avoid the incumbrance. I 
Consequently to enable the auction-purchaser at a 
revenue sale to take possession of a property on which t 
there is an encumbrance which he is entitled to annul, 1 
it is sufficient for him to bring a suit against the person 
in actual possession, by which act he expresses his un¬ 
equivocal intention to avoid all subsisting rights which ! 
he can annul, as he seeks to take direct possession of 
the property sued for. It is simply a feasible means of j 
seeking direct possession. It is not necessary for him to ! 
find out if there is any other person, under whom the j 
person in actual possession claims to hold. The person j 
in actual possession can, however, resist by showing that i 
he holds under a third person whose interest the purcha- j 
ser must annul. But the suit cannot be defeated ; 
merely on the ground that the person in actual posses- ! 
sion claims under a party who has not been made a ' 
party to the suit or on whom the purchaser did not serve 
any notice ; 14 C.W.N. 352, Dist. 42 Cal. 638 and 
Commr . of Works v. Hull, 1 K.B. 205, Ref. (B . B . 


account in settling the revenue at the time of the Per¬ 
manent Settlement. The fact that the lands are within 
the ambit of the estate is not sufficient to meet this bur¬ 
den. 14 M.I.A. 152 (P.C.) ; 20 C.W.N. 1028 ; and 
27 C.L.J. 133, Foil. (Ross and Kulwant Sahay , JJI) 
Chandra Mouleshwar Prasad Singh v. Hf.m- 
NALINI DEBI. 5 Pat. 726 = 1926 P.H. C.C. 228 = 

96 I.C 575 = A.I.R. 1926 Pat. 416. 

S. 37—Encumbrances. 

- —Structures are not encumbrances. 

Structures or buildings are not encumbrances within 
the meaning of the section. (Walmsley and M. N. 
Mukerji, JJ.) JATINDRANATH ROY CHOWDHURY 

v. Narayan Das Khetry. 52 Cal. 862 = 

90 I.C. 901 = A.I.R. 1926 Cal. 97. 

-— Revenue sale does not ipso facto annul an encum¬ 
brance—Steps have to be taken by purchaser to annul it 
—Denial of purchaser's title by tenants before encum¬ 
brance is annulled does not create forfeiture. 

An encumbrance is not annulled ipso facto by the 
revenue sale. The purchaser at the revenue sale has to take 
steps to annul the tenure alleged to be an encumbrance 
and if before the rent suits are instituted the purchaser 
has. taken no steps to annul the encumbrance, the 
denial of the purchaser’s title by the tenants on the land 
creates no forfeiture. (Ross and Kulwant Sahay , //.) 

Chandra Mouleshwar Prasad singh v. Hem- 

NALINI DEBI. 5 Pat. 726= 1926 P.H.C.C. 228 = 

96 I.C. 575=A.I.R. 1926 Pat. 416. 

S. 37, Exception 4—Meaning of. 

Exception docs not mean that lease must be one for 
excavating a tank thereon. 
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In order to bring a case within Exception 4 it is not ( 
necessary that the lease must be a lease for the purpose 
of excavating a tank thereon, (/toss and Kulwant 
Sahay, JJ.) CHANDRA MOULESHWAK PRASAD ; 
SINGH HEMNALINI DEBI. 5 Pat. 726 = 

1926 P.H.C.C. 228 = 96 I.C. 575 = 

A.I.R. 1926 Pat. 416. ; 

S. 37—Raiyat. 

- “Raiyat" means one who cultivates land or has 

acquired it for cultivation. ; 

“ Raiyat” means a person who actually cultivates the 
land or has acquired it lor the purpose of cultivation. 
(B. B. Ghose and Panton , //.) MANMOHAN CHOW- 

dhury v. Turner Morrison & ( o. 

57 Cal. 434 = 33 C.W.N. 930=51 C.L.J. 320 = 

A.I.R. 1930 Cal. 69 

S. 37—Settlement. | 

__“ Settlement ” means not permanent settlement of 

1793 but contract with Government. 

The expression '‘After the time of settlement” does 
not mean ‘‘After the time of permanent settlement of 
1793”. The term settlement means the contract with 
Government whenever that may have been made. 24 | 

W. R. 476 ; 24 Cal. 887, Foil. 4 C.W.N. 513 and 10 
C.W.N. 503, Ref. (Mookerjec and Panton , //.) MOK- | 
BUL ALI v. BaSARAT ALI. 34 C Ii.J. 485= 

66 I.C. 911 = A.I.R. 1921 Cal. 192. 

S. 37—What can he sold. 

- Oioncr of portion of estate omitting to get it 

separately assessed—The portion is liable for whole ' 
revenue and can be sold under S. 37. 

Where a person becomes owner of a portion of an 
estate by adverse possession, he can get it separately I 
assessed to land revenue, but if he omits to do so, the 
portion continues to form part of the security for the 
whole land revenue of the estate and to be liable to be 
sold under S. 37. 18 C.W.N. 1281, Rel. on. (Sir John 

iTallis.) Krishna Pramada Dasi v. dhirendra 
N ath Ghosh. 56 Cal. 813 = 561.A. 74 = 

113 I.C. 465 = 33 C.W.N. 289 = 49 C.L.J. 112 = 

A.I.R. 1929 P.C. 50. 

S. 63—Chaukidari chakran land. 

- Resumption puts an end to rights created by ehau- 

Pidar — Sale—Purchase by defaulting proprietor—He 
takes subject to all incumbrances. 

If chaukidari chakran lands are resumed by Govern¬ 
ment and are settled with a zemindar , all rights created 
in such lands by the chaukidar in favour of third parties 
come to an end, although if a transfer has been made 
by the /. amindar before the resumption, the transferee 
becomes entitled to the benefits of the settlement with 
the zamindar. A defaulting proprietor purchasing at a 
sale acquires under S. 53 the estate subject to all its en- | 
cumbrances which exist at the time of sale and does not 
acquire any rights, in respect of under-tenants or raiyats, 
not possessed by the previous proprietor at the time of 
the sale. { Mookerjec. Ag. C.J. and Fletcher , J.) SAT¬ 
YENDRA Nath Bannerjee v. Krishna Sakha 
Kar. 35 C.L.J. 185 = 69 I.C. 7= 1 

A.I.R. 1922 Cal. 193. 

S. 53—Encumbrances; 

- Non-defaulting proprietor purchasing estate sold j 

for arrears of rei'cnue—He repurchases subject to en- 
cumbrances existing at time of sale, though created by 
defaulting co-proprietor. 

Any co-proprietor purchasing an estate sold for 
arrears of Government revenue re-purchases it subject to 


all its encumbrances existing at the time of sale, even if 
the purchaser is a non-defaulting proprietor and the en¬ 
cumbrances were made by defaulting proprietors: 
16 W. R. 136, Foil. (Das and Adami , //.) KASHI LAL 
V. NURUL Huq. 8 Pat. 569 = A.I.R. 1929 Pat. 209. 

- —Encumbrance created by defaulting proprietor is 

binding on benamidar purchaser for him. 

The purchaser who is the benamidar for the default¬ 
ing proprietor is only entitled to take the property sub¬ 
ject to the encumbrance created by the defaulting 
proprietors. 16 \V. R. 130; 16 W. R. 138; and 22 
C.W.N. 505 (P.C.), Foil. (Suhrawardy and Mukerji , 
//.) Asiur Rahman Ascar Ali. 

96 I.C. 404 (Cal.). 

S. 54—Burden of Proof. 

- Purchaser suing for Khas possession must proze 

assessment. 

In a suit by a purchaser for Khas possession, on 
behalf of the landlord purchaser mere proof of geogra¬ 
phical situation is not enough ; the landlord has also to 
show that the land had been assessed, and it is only after 
he has done so that the burden passes to the defendants 
(491.A. 399= 27 C.W.N. 925, Dist.) (Walmsley and 
Suhrawardy , J J.) S.ASHI BHUSAN HAZRA v. KAZI AB¬ 
DULLA. 28 C.W.N. 143 = A.I.R. 1924 Cal. 328. 

S. 64—Encumbrance. 

- All moan ce granted for number of years—Grant 

is presumed—Allcrwance is encumbrance within S. 54. 

The fact that an allowance has been received out of 
certain lands for a long period from the owner thereof is 
proof of a grant of a perpetual allowance charged on 
such lands. (30 Mad. 203, Foil.) A charge of this 
character is an encumbrance on the land. The purcha¬ 
sers at the revenue sale purchase the property burdened 
with this encumbrance. 37 Cal. 322, Foil, (Cuming 
and Chakravarty , J J.) MANOHAR DAS v. BROJENDRA 

Lal. 91 I.C. 411 = A.I.R. 1926 Cal. 552 (a) (653). 

- Tenure created intermediate between the proprie¬ 
tor and the mukarraridar is an ‘ incumbrance ’. 

The existence of a mukarrari created by grant by the 
proprietor, does not bar the proprietor from creating an 
intermediate tenure between himself and the mukarari- 
dar. Where the proprietor therefore, granted to his 
wife, the right of collecting rent in lieu of dower from 

the mukarraridar. 

Held , the grant was an incumbrance within the mean¬ 
ing of S. 54. (Coutts and Macphersoti , J J.) MT. 
Shahzadi Bed am v. Mt. Kokila. 1 Pat. 38 = 

63 I.C. 183 = 3 P.L.T 816 = 
A.I.R. 1922 Pat. 389 (390)* 

S. 54—Notice. 

-In a sale under S. 54 of Act XI of 1859 no 

question of notice arises. (Cuming and Chakravarti , 

//.) Manohar Das v. Brojendra Lal. 

91 I.C. 411 = A.I.R. 1926 Cal. 552 (c) (554). 

S. 54—Wbat is sold. 

- Separate share of estate subject to mortgage sold 

in Goi'ernmenl sale—Only equity of redemption passes 
to purchaser. 

Where a separate share of an estate is sold for arrears 
of revenue, and the share is subject to a mortgage all 
that passes to the purchaser is the equity of redemption. 
(Das and Adami, J J.) K.4SHILALL v. NARUL HUQ. 

8 Pat. 569 = A.I.R. 1929 Pat 209 (b) (210). 

BENGAL LAND REVENUE SETTLEMENT 
REGULATION (VII OP 1822). 

- Diara Deputy Collector—Power to assessment. 

A Diara Deputy Collector acting under Regulation 
VII of 1822 has no power to assess rents of the tenants 


BENGAL LAND REVENUE SALES REGULA¬ 
TION (BENG. REG. V OF 1812). 

—®. 3—Permanent tenure before Act. 

—- Rent recoverable . 

In the case of a permanent tenure which had come 
into existence before the passing of the Bengal Tenancy 
Act the actual rent within the meaning of S. 74 of the 
Act would be the amount recoverable as rent under cl. 3, 
Reg. V of 1812, that is to say, the whole specific sum 
which the permanent tenure-holder agreed to pay when 
his tenure was created, whether it contained abwab or 
J 10 ** 18 C. L. J. 83, Foil.; 15 Cal. 828, not overruled 
by 17 Cal. 131 (P. C.). Case-law discussed. (Das and 


James, //.) GOPAL SARAN NARAYAN SlNGH v 

Maheswari Prasad Singh. 119 I. c 65 = 

10 P. L. T. 329=8 Pat. *655 = 

-3. 3-Service in lieu of rent. * ® 1929 Pat 307 ' 

V contract to do gratuitous service for a certain 
number of days m a year in lieu of rent for the land 
occupied is not illegal as being against public policy, 

Q°V S ffK fC T k 2ing 1 / ndefinite aad arbitrary under 
^ 3 of the Regulation. {Muter, /.) Radhu HARr v 

Narendra Nath. 115 I. C. 34=49 C. L J 189- 

56 Cal. 862=A. I. R, 1929 Cal. 224. 
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BENGAL LAND REVENUE SETTLEMENT 
REGULATION ( 1822). 

but can only record rents that are being paid by the 
tenants. (Cuming and Page , //.) SRISH CHANDRA 

Ray V. Gaharali Talukdar. 97 I.C. 603 = 

A.I.R. 1927 Cal. 148. 

Object. 

--- Entries in Khatians—Legal Effect. 

The intention of a settlement under Keg. VII of 1822 
is not to touch or disturb the possession of the lands but 
rather to respect such possession and.the entries in the 
Khatians prepared for the purposes <of a settlement 
under the Regulation do not confer a tijle on the person 
in whose favour such entries are made but only record 
the fact of their possession to serve as a basis for cal¬ 
culation of the revenue. ( Mukerji and Mitter , JJ.) 

Kader Bux Patwari V. Salimuddi Hazi. 

50 C.L.J. 543= A.I.R. 1930 Cal. 267. 

.. n * * 

- Pub far ■- Evidentiary v.ilue of. 

The recording of the rate of rent in the rubkars be¬ 
ing a duty imposed by the Regulation itself, the matters 
so recorded are evidence which the Court may take into 
consideration in settling the question of rent. ( Dawson 
Miller, C. J. and Mullick , /.) DEO NARAYAN SlNGH 

v. dwarka Prasad. 1091. C. 136= 

9 P. L. T. 679=A. I. R. 1928 Pat. 429. 

■ — -A rubkar is not a judicial decision which can 
have the force of res judicata . Though entitled to 
great weight as being made by a settlement officer, it is 
in the last resort only a piece of evidence, however 
strong. (. Daniels J.) JAGANNATH PRASAD V. MAHESH 

Prasad. 99 I. C. 726=A. I. R. 1927 All. 245. 

S. 9—Enhancement of Rent. 

- - Chur lands—Temporary settlement. 

In the case of cemporary settled estates such as 
chur land, the revenue authorities may reassess the reve¬ 
nue and resettle the estate with effect from the expiry 
of a previous term of settlement. To enhance the rents, 
proceedings under Part II of Ch. X of S. 52 of the B. T. 
Act should be taken. (. Richardson and Sukrawardy, 

JJ.) Ashutosh Chakrabarty v. Dwarika Na¬ 
th MOTA. 36 C. L. J. 192 = 70 I. C. 119 = 

27 C. W. N. 121=A. I. R. 1923 Cal. 207. 

S. 9—Power of Collector. 

-The Collector is not empowered to dkermine 

any rent so as to fix the under-tenant with liability to pay 
it to the landlord, but he can only record existing rights. 
(Walmsley and Gkose, JJ. DHIRENDRA CHANDRA v. 
HABIBULLAH. 29C. W.N.505 = 87 I.C. 442 = 

A. I.R. 1925 Cal. 758. 

BENGAL LICENSED WAREHOUSE AND FIRE 
BRIGADE ACT (I Of 1893). 

S. 7.—Application. 

- ■—Application for license not disposed of — Effect. 

If an application for license under the Act is not 
disposed of within thirty days from the date of receipt 
by the Chairman, the applicant is under S. 7 exempted 
from liability so long as there is no final refusal (A r e<u- 
bouldand Sukrawardy , JJ.) LEGAL REMEMBRANCER, 
Bengal, v. mull. 25 C. W. N. 960 = 66 I. C. 428 = 

• 34 C. L. J. 203= A.I.R 1S21 Cal. 469. 
S. 15—Refusal of license. 

- Order by Vice Chairman — Legality . 

Refusal of an application for license to use any 
building as a warehouse must be in writing and signed 
by the Chairman of the Commissioners and an order by 
the Vice-Chairman is no refusal under S. 15 of the 
Act. (.Newbould and Sukrawardy, JJ.) LEGAL 

Remembrancer, Bengal v . mull. 

25C.W.N. 960 = 661.0.428 = 
34 C. L; J. 203=A. I. R. 1921 Cal. 469. 

D. D.—VOL. 1—29 


BENGAL MUNICIPAL ACT (1884), S. 6 

BENGAL LOCAL SELF GOVERNMENT ACT 
(in OF 1885). 

. Jurisdiction. 

■ ■Election Rules 1 and 42— Civil Court has 
jurisdiction to set aside an election. 

Where a person is elected as a member of the Local 
Board, a civil Court has jurisdiction to entertain a suit 
to set aside the election as the decision by the presiding 
officer under R. 42 is not final. ( Mitter and Mullick , 
JJ.) Sibesh Chandra v. Bibi Bhusan Roy. 

56 Cal. 52 = 116 I. C. 372 = 
A. I. R. 1928 Cal 750. 

Ss. 139.140 and 78—Encroachments. 

- Bye-la7v prohibiting encroachment—Imposition 

of penalty — Validity. 

The District Board has impliedly, if not expressly, 
power to provide for, by its by-laws, the punishment 
for encroachments over its roads in order to carry out 
the provisions of S. 78 of the Act, namely, to provide 
for the repair and maintenance of its road. 11 C. W. N. 
175 (notes) Diss. (Jwala Prasad and Ad ami, J J.) 
Mahesh Shah v. Darbarj Hussain. 

1 Pat. 251 = 65 1. C. 571 = 3 Pat. L. T. 464= 

23 Cr. L. J. 139 = A. I. R. 1922 Pat 545. 

BENGAL MUNICIPAL ACT (III OF 1884). 

Presence of Candidate. 

- Candidate for election has no rigkt to be present 

at the recorditig of votes. 

A candidate for election as Municipal Commissioner 
is not entitled to be present in that part of the polling 
station where votes are actually recorded. Rights of 
candidates or electors which are rights expressly given 
by statute do not carry with them any rights under 
natural law not given- by statutory law. (1875) L. R. 
10C. P. 209 Dist. (Newbould and B. B. Gkose JJ). 

Howrah Municipality v. Haripada roy 
Chowdhury. 82 I. C. 345 = 28 C. W. N. 892 = 

A. I. R. 1924 Cal. 1070. 
Prosecution. 

- Sanction to prosecute for one offence—Conviction 

for another offence is illegal. 

A Magistrate cannot convict persons of an alternative 
or disjunctive offence mentioned in bye-law No. 80 when 
sanction was by the Municipal authorities to prosecute 
the accused in connection with another offence. Where 
sanction was given to prosecute for the offence of 
“ singing with a high sounding instrument” a conviction 
for the offence of “ playing on a drum” was held 
illegal. ( Bucknill , J.) RAHIM v. EMPEROR. 

72 I. C. 894=1 Pat. L. R. Cr. 45 = 

24 Cr. L. J. 478 = A. I. R. 1924 Pat. 377. 

S. 6 (3)—Basis. 

- Occupation is the basis. 

A holding means land held by an occupier under one 
title and one set of boundaries, that is to say, it is on 
the basis of occupation and not on the basis of owner¬ 
ship, the question as to whether certain premises form 
the holding or not is to be determined : 12 C. L. J. 410 
Ref. {Mukerji and Graham , JJ.) CHAIRMAN, 

Municipal Corporation, Faridpur v. Gour 

Gopal - 1011. C. 755= 

A. I. R. 1927 Cal. 592 % 
S. 6 (3)—Meaning of. 

- Expression “surrounded by one set of boundaries' 1 

illustrated. ------ 

There were two plots of land belonging to plaintiff 
with a building on each of them. One of these build¬ 
ings was divided into three compartments and the other 
into two,; and these five compartments were in-'the 
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occupation of five different tenants. On the north as 
well as on the south of the buildings there were two 
plots of land which formed open spaces which were not 
divided and they were common to all the compartments 
in the buildings. 

Held, that it cannot be said that the premises are 
surrounded by one set of boundaries within S. 6 (3). 
{ftlukerji and Graham, JJ.) CHAIRMAN, MUNICIPAL 
CORPORATION. FaRIDPU'R v. GOUR GOPAL. 

101 I. C. 755-A. I. R. 1927 Cal. 592. 

Ss. 6 (3) and 85 A—Separate Assessment. 

- Adjacent plats held by same person as enoncr, one 

by survivorship and the other by purchase constitute one 
holding-—Separate assessments are not legal . 

Where two adjacent plots of land are held by the 
same person as owner, they must be deemed to l>e held 
by him under one title and constitute one holding 
within the meaning of S. 6 (3). It makes no difference 
that one plot was acquired by survivorship and the 
other by purchase. In such a case the owner of the 
plots is liable only to an assessment in respect of the 
plots under S. 85-A of the Act and not to separate 
assessments in respect of each plot. ( Mu/lick and Ross, i 
JJ.) TULSHI PRASAD RAM v. CHAIRMAN, DUMRAON 
MUNICIPALITY. 7 P. L. T. 35 = 90 I. C. 74 = 

A.I. R. 1926 Pat. 181. 

S. 15 (2)—Joint Hindu family. 

- Rather and son, members of Hindu joint family, 

jointly assessed arc both qualified voters. 

Where the income of the son along with that of his 
father is assessed for purposes of income-tax, both are 
qualified to vote under Section 15 (2). The fact that 
the son and the father were members of a Hindu joint 
family and the income of both were jointly assessed 
does not take away the son’s right. 38 Cal. 501 Hist. 
{Shamsid Hilda, J). C'HARU CHANDRA v. CHAIRMAN, 

Municipality, Faridpur. 

26 C. W. N. 412-701. C. 154 = 
A. I. R. 1921 Cal. 782. 

S. 15—List of Voters. 

- Rules under Municipal Act—Name must appear 

in voters list to entitle a person to be elected as 
commissioner. 

Unless the name of the candidate is entered in the list 
of voters he is not entitled to vote for election nor is he 
qualified to be elected. 22 Cal. 717 Dist. A. I. K. 1923 
Cal. 467. Foil. {Suhrawardy and Makerji , //.) NlSHI 
KANTA CHAUDHURY V. GOPF.SHWAR CHATTERJEE. 

53 Cal. 570 = 44 C. L. J. 31 = 
30 C. W. N. 977 =96 I. C. 620 = 
A. I R. 1926 Cal. 1070. 

S. 15(3)—Occupation. 

- Son living in father's house as son ami not being 

in exclusive occupation is not qualified to vote under 

S. 15 (3). 

Son living in a house belonging to his father as the 
-son of his father and not as an owner cannot be regarded 
as being in occupation within the meaning of Section 15 
of the Act. Macdoncll v. Dickson. 16 R. 143 ; 2 C. W. 
N. 586 and 15 C.L.J. 689, Foil. {Shamsul Hilda, J). 
Charu Chandra v. Chairman, Municipality, 
Faridpur. 26 C. W. N. 412 = 70 I. C. 154 = 

A. I. R. 1921 Cal. 782. 

S. 15—Persons. 

- Members of Hindu joint family are “ persons 

There being no provision in the Bengal Municipal 
Act that a person otherwise qualified to vote is not 
entitled to vote merely because he is a member of a 
joint Hindu family, the members of a Hindu joint 
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family are “persons” within the meaning of Section 15 
of the Municipal- Act. {Chatter jea and Su hr award y, 

J J.) Municipal Commissioners, Dacca v. 
Krishna Ej.is Nag. 36 C. L. J. 189 = 64 I. C. 168 = 

• " , \ A. I. R. 1921 Cal. 473. 

" \j S. 15--Scope. 

—- S. 15 ? j concerned with electoral franchise and 

not with tax anon. 

Sections 8B and 15 do not relate to the same subject- 
matter. S. 15 is not concerned with the incidence of 
taxation but' with qualifications for the electoral 
franchise. (Page and Mallik, JJ.) AGHORE NATH zv 
D wi JUPADA CHATTERJEE. 55 Cal. 1266 = 

32 C. W. N. 940 = 1151. C. 90 = 
A. I. R. 1928 Cal. 832. 

S. 15 and Rr. 6 and 11—Validity. 


- Rr. 6 and 11 are intra Cues—Proviso to R. 11 

applies to General Elections. 

S. 15 authorises the Local Government to frame 
rules in all matters necessary to the proper conduct of 
elections. In view of the explanation to S. 15 it might 
possibly be said that it is open to the Local Government 
subject to the provisions of S. 14 to provide by rule 
that entry in the register of voters shall by itself be a 
sufficient qualification. But in the case of peisons 
possessing the qualification required by the proviso to 
S. 15 or by the rules framed under such section entry in 
the register is to be regarded not so much as in itself 
a qualification but as the evidence upon which the 
polling officer must proceed. For this purpose the 
register is conclusive and if the result is that a duly 
qualified person finds himself debarred from voting, the 
conclusion to be drawn is not that Government by 
rule has improperly deprived him of his rights, but 
that he himself has failed to furnish the necessary 
evidence of his title. The proviso to R. 11 applies not 
only to the rectification of the register for the purposes 
of bye-elections but also to general elections. Subject 
to this interpretation of the proviso to R. 11 both rules 
6 and 11 are intra vires. (Teunon and Newbould, J/.). 

Atani Haq v. Manicktala Municipality. 

48 Cal. 378 = A. I. R. 1921 Cal. 85. 


S. 30 (as amended) and S. 34—Effect of. 

- Amendment of S. 30 in 1894 empowered Commis¬ 
sioners to dispose of roads—They have however no such 
pence r woer bridges, tanks , ghats, etc., even now, since the 
soil under them is not their property. 

Before the Amendment of 1894 the Commissioners 
had no power to dispose or the roads but since the 
amendment they have obtained a propiietary right over 
the roads, by becoming owners of the soil and can now 
dispose of the roads. But they cannot even now dispose 
of bridges, tanks, ghats, etc., because they have no 
proprietary right over the soil beneath them. {Sithra- 
wardy and Cammiadc. JJ .) NUDDEA Mll.LS CO., 
LTD. V. SlDHESWAR CHATTERJEE. 

56 Cal. 280 = 1151. C. 515= 32 C. W. N. 1055 = 

A. I. R. 1929 Cal. 33. 

Ss. 30, 234 and 236—Scope. 

- Municipality has no right to lay rent , etc., 

from the persons exposing goods for sale on the Muni - 
I cipal road—Preventing lessee of such rents from reali¬ 
sing it is no offence—Penal Code , S. 143. 

S. 234 of the Municipal Act is a section of emergency 
referring to deposit of moveable property on the road¬ 
side. The right of the Municipality as to the road is 
governed by S. 30 by which the property in roads is 
, vested in the Commissioners for the purposes given in 


453 


CIVIL, CRIMINAL AND REVENUE 


454 


BENGAL MUNICIPAL ACT f 1884). S. 34. I BENGAL MUNICIPAL ACT (1884), S. 45. 

the Act. Under S. 30 Municipality has no right to J Foil. (Suhrawardy and Cam/made , JJ.) NUDDEA 
lease out its rights for the purpose ot carrying on shops MILLS CO., LTD. v. SiDHESWAR CHATTERJEE. 
or exposing goods for sale. There is no right to collect 56 Cal. 280 -32 C. W. N. 1055 = 115 I. C. 515 = 
rent, toll or any tax, unless there is a contract creating A. I. R. 1929 Cal. 33. 


the relationship of landlord and tenant between the 
parties. If the provisions of S. 335 of the Municipal 
Act do not apply to any place like Lohardagga, accused 
who prevented the lessee of the Municipality of Lohar¬ 
dagga from realising rent from .the shop-keepers or 
persons exposing their goods for sale along J -‘the road, 
not on a Municipal market nor^ on a market to which 
the provisions of Part X applied ftere not guilty of an 
offence under S. 143, Penal Code. ( Jwala, Prasad , /.) 
DHUNMUN CHOWDHURY v . EMPEROR. 

3Pat. L. T. 339=25 Cr. L. J. 114 = 76 I. C. 178 = 

A. I. R. 1922 Pat. 286. 

S. 34—Effect of. 

- Amendment of S. 30 i/i 1894 empowered Commis¬ 
sioners to dispose of roads —They have however no such 
power over bridges, tanks, ghats etc., even ?iow, sitice the 
soil under them is not their property. 

Before the amendment of 1894, the Commissioners 
had no power to dispose of the roads b\it since the 
amendment they have obtained a proprietary right over 
the roads, by becoming owners of the soil and can now 
dispose of the roads. But they cannot even now dispose 
of bridges, tanks, ghats, etc., because they have no pro¬ 
prietary right over the soil beneath them. (Suhrawardy 
and Cammiade, JJ.) NUDDEA MILLS CO.. LTD. v. 
SIDHESWAR CHATTERJEE. 56 Cal. 280 = 

32 C.W.N. 1055 = 115 I.C. 515 = A.I.R. 1929 Cal. 33. 

S. 34—‘Land’. 

• •" —''Land' includes roads. 

There is no sufficient reason why the ordinary signifi¬ 
cance of the word “land” should be abridged by exclud¬ 
ing roads only. {Suhrawardy and Cammiade , //.) 

Nuddea Mills Co., Ltd. v. Sidheswar Chatter- 
JEE. 56 Cal. 280 = 32 C. W. N. 1055 = 

115 I. C. 516 = A. I. R. 1929 Cal. 33. 

S. 34—Powers of Commissioners. 

-- —Greater portion of road in questio/i being closed 

and becoming useless to general public—Remaining 
small portion useful only to plaintiff—Municipality 
selling this portion of the road no longer required — 
Validity. 

The road in question as a road had become useless to 
the general public. The greater portion of it had been 
closed and was of no use. only a small portion still 
remained. It could only be used by the plaintiff and 
votaries of the temple to which it led. 

Held, that in these circumstances Municipal Com¬ 
missioners cannot be said to have acted beyond the 
power vested in them by the law in regarding this por¬ 
tion of the road as no longer required for the purposes 
of the Act and selling it. They did not certainly do 
something prohibited by law or inconsistent with the 
Act. (,Suhrawardy and Cammiade, JJ.) NUDDEA 

Mills Co., Ltd. v. Siddeshwar Chatterjee. 

56 Cal. 280 = 32 C. W. N. 1055 = 115 I. C. 515 = 

A. I. R. 1929 Cal. 33 

• 

- Commissioners can stop or divert or dispose of 

road for purposes of Act. 

There is nothing in the Act which prohibits the Com¬ 
missioners to stop or divert a road or to dispose of a 
road. The only limitation to their power given by the 
Act is that they must exercise such power only for the 
purposes of the Act. 1 All. 557,’ Foil. 2 Cal. 425, not 


S. 34—Scope. 

The power of the Commissioners to transfer lands 
including roads &c., must be exercised for the purposes 
of the Act, namely,the improvement of the Municipality. 
(,Suhrawardy and Cammiade, JJ.) NUDDEA MILLS 

Co., Ltd. v. Sidheswar Chatterjee. 

56 Cal. 280 = 32 C. W. N. 1055=115 I. C. 515 = 

A. I.R. 1929 Cal. 33. 

S. 37—Contracts. 

- Contract signed by Chairman and Vice-Chair¬ 
man—Rule is satisfied—But Contract is subject to pro¬ 
visions of T. P. and Registration Acts. 

S. 37 requires that every contract of value exceeding 
Rs. 500 must fulfil four requirements namely, it must be 
(l) sanctioned by the Commissioners at a meeting, (2) 
put in writing, (3) signed by the Chairman or Vice- 
Chairman and at least one Commissioner and (4) sealed 
with the common seal. Where at the time of execution 
of the indenture, the Vice-Chairman who was aware of 
the contents of the deed affixed his signature thereto, 
in his capacity as a Commissioner qualified to be an 
executant, in addition to the Chairman and in fulfil¬ 
ment of the requirement of S. 37, Held the indenture 
was executed in conformity with S. 37 ; but this does 
not necessarily show that ihe deed became forthwith 
operative against the Commissioners ; for the contract 
may be such as is subject to the operation of other 
statutory provisions, for instance, those of the Transfer 
of Property Act and in the Indian Registration Act. 
{Mookerjee and Chotzner, J J.) J AND D EZEKEIL CO. 

v. Annoda Charansen. 50 Cal. 180 = 

70 I. C. 794 = 36 Cal. L. J. 109 = 

A. I. R. 1923 Cal. 35. 

Ss. 37 and 44—Lease. 

- Lease by Chairman alone is ultra vires and 

could not be certified by acceptance of rent. 

A lease by the Chairman would be void, unless the 
lease had been sanctioned by the Commissioners at a 
meeting, and such a transaction being ultra vires could 
not be validated by ratification such as by acceptance of 
rent. The burden clearly lies upon the lessee to esta¬ 
blish that the requirements of the Statute were fulfilled. 
(Mookerjee and Chotzner, JJ-') AKSHAY KUMAR 
CHAND v. COMMISSIONERS OF BOGRA MUNICI. 

PALITY. 37 C. L. J. 589 = 75 I. C. 506 = 

A. I. R. 1923 Cal. 675. 

S. 44—Meaning. 

- Powers of Commissioners and of Commissioners 

at a meeting. 

A distinction is drawn between acts done by “ the 
Commissioners” and acts done by “the Commissioners 
at a meeting”. ( Suhrawardy and Graham, J J.) 

Howrah Municipality v. Ramsaroop Serougee. 

95 I. C. 726=A. I. R 1926 Cal. 1073. 

S. 45—Delegation of power. 

- Rules under the Act—Chairman has power to- 

delegate his power even under the rules. 

The Chairman has power to delegate his powers, not 
only under the Act, but under the rules as well; the 
rules forming an integral part of the Act. (Mukerji 
and Graham , JJ.) BHUBAN MOHAN v. CHAIRMAN, 

Dacca Municipality. , 31C. W. N. 926= 

1031. C. 890=A. I. R 1927 Cal. 704. 
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- Po-a’trs that can be delegated are only those under 

the Municipal Act. . . , 

Although under Section 45 of the Bengal Municipal 

Act. (Ill B.C. of 1884), the Chairman may delegate his 

duties or powers to the Vice-Chairman, the e 

can so delegate are the powers as defined b> that Act. 
He cannot by virtue of that section delegate the Vice _ 
Chairman his powers under the Licensed Warehouse 
and Fire- Brigade Act. That Act provides in Section 9 
for the delegation of the powers of the Chairmani to.a 
special committee but makes no provision for delegation 
to the Vice-Chairman. (. .Vctobou/d and Suhrawardy 

JJ.) SUPDT. AND REMEMBRANCER OF LK0 4L 

AFFA ,RS r. J. s. MULL. c w n g6 34 = C 6 i c 42g = 

A. I- R. 1921 Cal. 469. 
Ss. 45 and 204 —Delegation of power. 

- -Delegation of Chairman's power to institute 

“ proceeding" to Vice-Chairman includes perwer to apply 

under S. 204 and issue a notice . . , 

The word “prosecution” must be taken as being use 
in a general sense and as covering all matters incidental 
to, or connected with, prosecutions, and therefore when 
the delegation order by the Chairman to Vice Chairman 
speaks of powers in regard to suits and prosecutions, it 
clearly means not only the actual institution of suits and 
prosecutions but matters relating thereto incuding an 
application and a notice under S. 204. {Suhrawardy 
and Graham, JJ.) CHAIRMAN, HOWRAH MUNICI. 
PALITY V. RAMSAKUP SEROUGEK. 

95 I. C. 726 = A. I. R. 1926 Cal. 1073. 


S. 60 -Appeal. 

- Municipal servant—Conviction—Appeal— Dis¬ 
trict Magistrate—When debarred from hearing. 

A District Magistrate who has merely received pro¬ 
ceedings of a Municipality, is not debarred from hearing 
an appeal against the conviction of a Municipal servant 
unless he is in any way concerned with the Municipality. 
(Jwala Prasad , /.) TEJ NaRAIN SINGH v. EMPEROR. 

3 TJ.P.L.R. (Pat.) 54 = 61 I.C. 515 = 22 Cr. L. J. 387. 
Ss. 85 and 87—Assessable income. 

- Income earned outside but spent within Munici¬ 
pality is assessable. 

The words “ within the Municipality ” govern both 
“ circumstances ” and “ property.” The word “circum¬ 
stances ” must be interpreted to be in substance the 
equivalent of “ means.” Income though earned outside 
Municipality is liable to assessment if spent and enjoyed 
within the Municipality. 27 Cal. 849, Dist. (Pennon 
and Nrwbould , JJ.) CHAIRMAN, JAYNAGAR MUNI¬ 
CIPALITY v. SAILABULA DUTT. 48 Cal. 443 = 

25 C. W. N 47 = 611. C. 511 = 

A. I. R. 1921 Cal. 485. 

Ss. 85 (b) and 101—Assessment. 

- Commissioners' accepting valuation made by guess 

and in entire disregard of S. 101 is ultra vires and such 
assessment cannot be sustained. 

If no attempt is made to ascertain the value of the 
holding and Commissioners accept the valuation officer’s 
method of valuation knowing full well that it was based 
on the estimated cost of the building in entire disregard 
of principles which the valuation officers were bound by 
law to adopt, the Commissioners must be deemed to 
have acted ultra vires and the assessment cannot be 

sustained. 11 Cal 275 at p. 281 and 37 Cal. 374, Foil. 

A holding in suit Was debutiar property held by the 
plaintiff as shebait. It was occupied by temples and 
some buildings which were not let. Holdings of 
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similar nature in the vicinity had been let and some 
of them changed hands. At the time of the valuation 
of the holding for the purpose of S. 85 ( b ) all that the 
valuation officer did was to estimate by guess what We 
conceived to be the cost of erecting the buildings that he 
found on the holding and settled the valuation on the 
estimate so made. Commissionei accepted the valua¬ 
tion officer’s basis of valuation. 

Held that the Commissioners were not justified in 
departing from rule of assessment land down in S. 101 
and the holding ought to have been assessed according 
to the provision of the Act on the gross annual rent at 
which the holding may be reasonably expected to let. 

( Page and Patterson , JJ.). NARAYAN CHANDRA 
DUTT v. CHAIRMAN, MUNICIPAL COMMRS. PANI- 

hatt. 57 Cal. 162 = 50 C. L J. 537 = 34 C.W.N. 165 = 

124 I. C. 483 = A. I. R. 1930 Cal. 38. 

S. 85—Circumstances. 

- -Word “ circumstances ” is not intended to restrict 

but to widen scope of section — Although it is not easy to 
define circumstances , still amounts passing through 
municipal limits and available at any moment to persons 
taxed , and their being wealthy zamindars cannot be 
alt o get her i gnored — Words. 

The introduction of the word “circumstances ” in the 
section is not intended to restrict the term “ property ” 
but to widen the scope of the section. And although it 
is not easy to define what the “ circumstances ” are, still 
the amounts which pass through the limits of the 
Municipality and are available to the persons taxed at 
any moment, and the fact that the persons are wealthy 
zamindars, cannot be altogether ignored^ while estima¬ 
ting the “circumstances and property”; 35 Cal. 859, Rel. 

on.; Other cases referred. (Mukerji and Mai lick, JJ.) 

Tarak Gov in da Chowdury v. Indu Jyoti 
MAJUMDAR. 49 C. L. J. 383 = 33 C. W. N. 684= 

: A. I. R. 1929 Cal. 452. 


Ss. 85 (a) and 87 (d)—Companies. 

- Assessment on tea companies—Head Office situated 

within Municipality—Income from tea gardens outside 
—i Companies can be assessed by Municipality on basis of 
such income—Several companies jointly occupying one 
holding assessed separately — Assessment is not ultra 
vires— Assessment list under S. 87, cl. (d) defective 
_ Defect is one of form and does not vitiate assessment. 

What constitutes the circumstances and property of a 
person within the Municipality must in a large measure 
depend upon the facts of the particular case. It is 
immaterial that the tea is grown in the interior of the 
district, beyond the Municipal limits and is sold in a far 
distant market. The fundamental fact remains that 
though the original source of the income may be outside 
the local limits of the Municipality, the entire income is 
brought to be spent and enjoyed within the municipality. 
The term “circumstances* in S. 85 is equivalent to 
“means”. There can be no room for doubt that the sale 
proceeds of the tea, when they are brought within the 
Municipal limits and are placed in the Bank to the credit 
of the companies, may without undue strain in the 
language, be described as their V circumstances and 
property” that is, “their means and property” within the 
Municipality, and may consequently be taken to furnish 
a just measure of their liability to assessment under 
S. 85 (i a ) (1911) 39 Cal. 141 approved. 

The tax imposed is the tax upon the persons contem¬ 
plated by S. 85 (i a) and not the tax upon a holding 
prescribed by S. 85 ( b). S. 85 (a) cannot plainly be 
limited in its application to a case where only one person 
occupies an entire holding. The language does not 
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justify such a restricted interpretation ; and there is no 
good reason why in places where the personal tax is in 
operation, several persons occupying the same holding 
should not each be subject to assessment, according to 
their respective circumstances and property within the 
Municipality 2 C.W.N. 689, and 15 C.L.J. 689 referred 
to. If the tax is assessed on a person as occupier, it is 
plain that he does not cease to be occupier, because other 
persons are jointly in occupation with him. 

Held ; further, that though the assessment list is 
defective inasmuch as it is not prepared in accordance 
with the provisions of S. 85 (^)this defect is only one of 
form and does not invalidate the assessment. I 

Per Buckland , /.—The companies undoubtedly are 
persons. They admittedly occupy holdings. There is 
nothing in the section which saves from liability because 
the occupation is joint. The tax is in the nature of a 
poll tax, leviable on persons. Not, however, merely as 
persons, but according to their circumstances and property 
within the Municipality. ( Mukerjee and Buckland , //.) 
THE CHAIRMAN. JALPAIGURI MUNICIPALITY V. THE 

Jalpaiguri Tea Co., Ltd, 641. C. 649 = 

34 C. L. J. 283 = 26 C. W. N. 311 = 

A. I. R. 1922 Cal. 46. 

S. 85 (a)—Holding. 

-“ Holding ” does not mean a part of a holding. 

The term “holding” in S. 85 (a) bears the meaning 
attributed to it in S. (6) (3) of the Act, viz , “land held 
under due title or agreement and surrounded by one set 
of boundaries.” It does not and cannot reasonably be 
construed to mean or include a part of a holding. 
17 C.W.N. 812, Ref. {Page and Mallik , JJ .) AGHORE 
Nath v. dwijapada Chatterjee. 

55 Cal. 1266 = 32 C. W. N.940 = 1151. C. 90 = 

A. I. R. 1928 Cal. 832. 

S. 85 (a)—Liability to assessment. 

- Test far making a person liable to assessment for 

an occupation of “a holding ” is the mode of user and 
not the length of occupaticm—Occupation by a servant 
must be ancillary to his duties. 

Occupation of a holding in order to render a person 
amenable to a personal tax imposed upon “persons 
occupying holdings” under S. 85 (a) connotes actual pos 
session by the person liable to be assessed or by his ser¬ 
vant or agent in furtherance of the duties which such 
servant or agent was engaged to perform for the asses- 
see. Such possession must be beneficial to the assessee, 
it must be intended that the possession should be con¬ 
tinuous and not merely casual or intermittent, and the 
assessee or joint assesses of the holding must be entitled 
to the exclusive use and enjoyment of the holding as of 
right and not on sufferance free from interference from 
outsiders and without the user and enjoyment being sub¬ 
ject to a paramount right of regulation or control by the 
party who put them in possession or any other person : 
per Denman , C. J. in In re Chelsea Waterworks , 5 B. 
& D. Ad. 156 and per Lord Hatherley in Cory v. Bris- 
to7v, (1871) 2 A.C. 272, Foil. It is the mode of user and 
not the length of the term that determines whether or 
not the occupation is such that the person occupying the 
holding is liable to assessment. In order to constitute 
an occupation as a servant it must be an occupation 
ancillary to the performance of the duties which the 
occupier was engaged to perform. Where a Headmaster 
of a High School resided for some time in the attached 
hostel with the permission of the School Committee and 
lived as an ordinary boarder under the Superintendent 
subject to the usual terms of boarding and lodging, but 
was not entitled to the use of any particular seat or bed 
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and was also liable to have his seat changed at any 
time as the Superintendent might direct. 

Held , that the Headmaster did not occupy a holding 
within the meaning of S. 85 («) and was not liable to be 
assessed and that his occupation was not occupation as 
a servant. {Page and Mai lick, JJ.) AGHORE NATH 

v. Dwijapada Chatterjee. 55 Cal. 1266- 

32C. W. N. 940 = 115 I. C. 90 = 


Ss. 85 (b) and 101—Meaning and effect. 

--Meaning and the effect of Ss. 85 f^) an d 101 is 

that in every case the rate is to be imposed on the annual 
value of the holding which is deemed to be the gross 
annual rent at which the holding may be reasonably 
expected to let, and the proviso is inserted in aid of the 
assessee, to lay down a maximum to prevent excessive 
assessments being made. West Derby Union v. Metro¬ 
politan Life Assurance Society , (1897) A.C. 647, Ref. 
{Page and Patterson , JJ.) NARAYAN CHANDRA DUTT 

v. Chairman, Municipal Commissioners, Pani- 
hati. 57 Cal. 162 = 50 C.L. J. 537 = 

34 C. W. N. 155 = A. I. R. 1930 Cal. 38. 

S. 85 (a)—Occupiers. 

- Defendants holding ijara of a jnarket place with¬ 
in Municipality and issuing licenses to others to sell 
wares on the land— Ijaradars are the persons who really 
occupy holding within Municipality. 

The petitioners were ijaradars of a certain place des¬ 
cribed as a cattle market, within the Municipality and 
they made their collection of rent and carried on their 
business on the holding in respect of which the assess¬ 
ment had been made although they resided elsewhere. 
On that holding a cattle market was held on hat days 
and the holding remained vacant on other days. The 
persons who sold their wares in the market were sort of 
licensees under petitioners. Municipality brought a suit 
against the petitioners to recover tax under S. 85 (<*). 
It was contended that this personal tax could not be 
levied as they were not occupiers of the holding. 

Held, that the ijaradars were the persons who really 
occupied the holding within the Municipality. ( Mitter , 

j.) prodip Singh Jamadar v. Ramani Mohan 
Sen. 1141. C. 94 = 32 C. W. N. 1170 = 

A I. R. 1928 Cal. 591. 


S. 85—Plea under. 

C. P. C ., 6-. 100. 


The question of the validity of the imposition of the 
personal tax under S. 85, Municipal Act, cannot be rai¬ 
sed for the first time in the argument in the High Court. 
{Rankin , C. J. and Page , J.) FAR1DPUR LOAN 

OFFICE, LTD. v. NIRODE KRISHNA ROY. 

56 Cal. 462 = 118 I. C. 864 = A. I. R. 1929 Cal. 452. 


S. 85 (a)—Property. 

- Amount deposited in Post Office Savings Bank 

and other sainngs banks in municipal area is '‘'‘property 
within Municipality .” 

Amount deposited in the Post Office Savings Bank 
and in other savings banks in the Municipal area is 
“property within the Municipality” within the meaning 
of the words as used in S. 85 {a). {Mukerji and Mallik , 
JJ.) TARAK GOVINDA CHOWDHURY v. INDU JYOTI 
MAJUMDUR. 49 C. L. J. 383= 

33 C. W. N. 684=A. I. R. 1929 Cal. 452. 


S. 85 (a)—Scope. 

-■ Holding claimed jointly—Tax is to be assessed 
on each separately according to circumstances and pro¬ 
perty of each within Municipality. 
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Whether the holding is claimed jointly by two or more 
person* Cl. (</) suggests that a tax is to be assessed on 
each separately according co the circumstances and pro¬ 
perty of each within the Municipality. A. I. R. 1922 
Cal. 40, Foil. {Milter, J.) PRODIP SINGH V. KAMANI 
MOHAN. 32 C. W. N. 1170 — 114 I. C. 94 = 

A. I. R. 1928 Cal. 591. 

S. 85—Separate assessment. 

- Separate occupiers of separate parts of one hold¬ 
ing cannot he assessed for portions in their occupation. 

There cannot be separate occupiers of separate parts 
of one and the same holding assessable to tax in respect 
of portions that they respectively occupy. {Page and 
Mallik, JJ.) AGHORE NATH V. DW1JAPADA CHAT¬ 
TER JF.F. 55 Cal. 1266=115 I. C. 90 = 

32 C. W. N. 940 = A. I. R. 1928 Cal. 832. 

S. 85 (a)—Tests. 

- Assessed s means and circumstances within 

the Municipality only should he considered—Test is not 
what is spent but what is earned. 

For the purpose of assessment the Municipality cannot 
take into account the “circumstances and property” of 
the assessee outside the Municipality, but must restrict 
itself to the “circumstances and property,” that is, the 
“ means and property” within the Municipality and, 
further, to measure the means and property within the 
Municipality, the test is not what is spent, but what is 
earned within the Muncipality. ( Mookcrjee , A. C. J. and 
Fletcher, J.) DEBENDRA NATH RAI v. CHAIRMAN, 

Taki Municipality. 25 C. W. N. 45= 

60 I. C. 284 = A. I. R. 1921 Cal. 567. 

S. 101, Proviso 3—Machinery. 

- Raised reservoir for storing water is not a 

machinery. 

The steel tank with its supporting structure for stor¬ 
age of water is not ‘machinery’ within the meaning of 
proviso 3, S 101 of the Bengal Municipal Act. In 
assessing the plot on which it stands, the value of the 
tank and its supporting structure cannot be excluded 
from consideration. The determination in any given 
case of what is or is not machinery imust to a large extent 
depend upon the special facts of that case. Generally 
the word “ machinery ” when used in ordinary language, 
pnma facie means some mechanical contrivances, which 
by themselves or in combination with one or more other 
mechanical contrivances, by the combined movement 
and inter-dependent operation of their respective parts 
generate power or evoke, modify, apply or direct 
natural force with the object in each case of effecting a 
definite and specific result. (70 L. T. 217, 218; (37 
New Zealand Law Report 1028) Distinguished. (1921, 
A. C. 521) Referred to {Lord Atkinson). CORPORA¬ 
TION of Calcutta v. Chairman of the Cossipore 

AND CHITPORE MUNICIPALITY. 49 Cal. 190 = 

48 I. A. 435 = 67 I.C. 926 = 15 M. L. W. 253 = 

26 C. W. N. 761 = A. I. R. 1922 P. C. 27 (P. C.). 

S. 101—Measure of rateable value. 

-Measure of rateable value is defined by statute as 

the rent which may reasonably be expected ; interests 
on costs or on capital value cannot be substituted for the 
statutory measure but can be looked at as prirna facie 
evidence in order to answer the question of fact, what 
rent a tenant may reasonably be expected to pay. And 
where the hereditament is incapable of being compared 
with other hereditaments which form the subject of 
letting the amount of capital expended is admissible in 
evidence as a criterion by which to estimate the rent. 
The Queen v. School Board for London 55 L. J. M. C. 
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55 and on appeal 17 Q. B. D. 738 ; Liverpool Cor¬ 
poration v. Llanfyllin Assessment Committee , (1899) 

8 Q. B. 14 ; Liverpool Corporation v. Chorley Assess¬ 
ment Committee and Whitnell Overseers (1912) K. B. 
270, on appeal 1913 A. C. 197 and Metropolitan 
Water Board v. Chert say Union , (1916) 1 A. C. 337, 
Ref. ( Page and Patterson, JJ.) NARAYAN CHAN¬ 
DRA DUTT v. CHAIRMAN, MUNICIPAL COMMIS¬ 
SIONERS, Panihati. 57 Cal. 162= 

50 C.L.J. 537 = 34 C.W.N. 155 = A.I.R. 1930 Cal. 38. 

S. 102—New valuation. 

- Old percentage remains in force unless it is res¬ 
cinded by the Commissioners and some other percentage 
fixed. 1 

Under S. 102 a percentage once fixed remains in force 
in spite of new valuation until the order of the commis¬ 
sioners determining such percentage is rescinded and 
until the commissioners at a meeting determine some 
other percentage on the valuation of the holdings at 
which the rate will be levied from the beginning of the 
next year. {Lord Carson.) BHUBAN MOHAN BaSALL 
w. CHAIRMAN OF THE MUNICIPALITY, DACCA. 

119 1. C. 622 = 50 C.L.J. 149 = 33 C. W. N.1039 = 

A. I. R. 1929 P. C. 272 (P. C.). 

Ss. 102 and 103—New Valuation. 

- Re-valuation of holdings without determining 

percentage rate afresh is not ultra vires. 

The rate fixed continues unchanged and is to be con¬ 
sidered as the rate for the year until altered. There is 
no provision in the Act which provides that every time 
there is a fresh valuation there must be a formal meeting 
to fix the percentage even though the Commissioners 
intended the same percentage to continue. {Cuming 
and B. B. Chose, JJ.) BHUBAN MOHAN v. DACCA 

Municipality. 53 Cal. 453=30 C. W. N. 405 = 
44 C. L. J. 275 = 94 I.C. 231 = A.I.R. 1926 Cal. 607. 

Ss. 114 & 113—Reference. 

- Objection to assessment disposed of without 

reference under S. 114 —Disposal is ultra vires — Subse¬ 
quent proceedings regarding assessment and collection 
are also ultra vires. 

Where an application objecting to the assessment is 
not referred to Commissioners as provided by S. 114, all 
the subsequent proceedings with regard to assessment 
and realization of taxes are ultra vires and the applicant 
is entitled to relief in respect thereof. The Municipal 
authority after acting ultra in res in not disposing of the 
objection to the original assessment under S. 113, cannot 
protect themselves by making a fresh assessment leaving 
the original objection to the assessability of the holding 
undisposed of. The two assessments cannot l>e treated 
independently. {Ross and Kulwcwt Sahay, JJ.) 

Chairman of the tikari Municipality A lam 
Ara Begum. 7P. L. T. 804 = 961. C.444 = 

A. I. R. 1926 Pat. 547. 

S. 202—Applicability. 

- Dispute as to title—High Court can interfere in 

revision. 

S. 202 of the Act cannot be applied where there is a 
dispute between any person and the Municipality with 
regard to the title to any land. Such a dispute must be 
decided in the ordinary way by a Civil Court. An order 
by a Magistrate under S. 202 of the Act is a judicial 
proceeding and the High Court has power to revise such 
an order. (N.R. Chatterjea and Cuming, J J.) ALOKF. 

Mohan Saha v. Narayanaganj Municipality. 

59 I C. 137 = 22 Cr. L. J. 25 (Cal.). 
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S. 202—Nature of Proceedings. 

- Proceeding under the section is a judicial pro¬ 
ceeding which can be revised by High Court. 

An order made by a Magistrate under S. 202 of the 
Bengal Municipal Act, 1884, is a judicial proceeding 
and the High Court has power to revise the order. (New- 
bould and B. B. Ghose , //.) NABADWIP MUNICIPA 

lity v. Purna Chandra Mukerji. 881.C. 862= 
62 Oal 670 = 41 C. L. J. 611 = 29 C. W. N. 817 = 
26 Or. L.J. 1246 = A. I. R. 1925 Cal. 934. 

- Proceedings under the section arc not criminal — 

No procedure is given by the section—Application of 
C. P. Code, is not wrong. 

A Magistrate exercising his power under S. 202 is not 
engaged in a criminal proceeding. No procedure is 
prescribed by the section. He would not be wrong in 
following, so far as they seem applicable, the provisions 
of the Code of Civil Procedure. (Netubould and B. B. 
Chose, JJ.) NABADWIP MUNICIPALITY V. PURNA 

Chandra Mukerji. 88 I. C. 862 = 52 Cal. 670 = 
41C.L.J. 611 = 29 C. W.N. 817 = 26 Cr.L.J 1246 = 

A. I. R. 1925 Cal. 934. 

S. 202—Procedure. 

- Orders under the section without hearing parties 

—Orders are illegal and must be set aside. 

The legislature do not intend to enable a Magistrate 
to deprive a person of his right to a civil action for acts 
done by the Commissioners in excess of their powers 
except by a judicial order passed after hearing the parties 
concerned. Where a Magistrate passed orders under 
S. 202 of the B. M. Act without giving the parties 
concerned an opportunity of being heard, 

Held, that the orders were illegal since the Magistrate 
did not act judicially and that they must be set aside. 
(Newbould and B. B. Ghose , JJ.) NABADWIP MUNI¬ 
CIPALITY z. PURNA CHANDRA MUKERJI. 

88 I. C. 862 = 52 Cal. 670 = 41 C. L. J. 611 = 

' 29 C. W. N. 817 = 26 Cr.L. J. 1246 = 

’ ’ .. ' . A. I. R. 1925 Cal. 934. 

S. 209—Requisition. 

- Municipality accepting gift of land on condi¬ 
tion of erecting fencing at their own cost—Donor is 
not guilty of breach of requisition. 

The accused was served with a requisition under 
S. 209 of the Municipal Act requiring him to cause a 
fence to be erected for the protection of passengers and 
pedestrians over the bank of a tank belonging to the 
accused. The accused disobeyed this requisition, his 
grounds being that in 1898 certain land on the side of 
the tank was made over by him to the municipality and 
conditions were imposed by him on the municipality at 
the time to the effect that if in future any fencing had 
to be erected or was required on the side of the tank 
the municipality would erect such a fencing at their 
own cost. In 1914, the municipality caused certain de¬ 
partmental estimates to be prepared for fencing and for 
acquiring the extra strip of land on the side of the 
tank but that inasmuch as the funds did not permit of 
this work being done at once the work was left in abey¬ 
ance and in September, 1922, the requisition, referred to 
above, was served on the accused under S. 209 of the 
Bengal Municipal Act. 

Held, that there is nothing in the Municipal Act it¬ 
self which can remotely suggest that the municipality is 
incompetent to enter into a binding engagement of this 
description and therefore the Municipality is not in the 
circumstances of the particular case, competent to re¬ 
quire the accused to cause a fencing to be erected at his 
own cost. (C.C. Ghosh and Cuming, J J.) SUPERIN- 
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TENDENT AND REMEMBRANCER OF LEGAL AFP AIRS, 

Bengal v. narayan Chandra Banerji. 

38 C.L.J. 13 = 24 Cr.L.J. 680 = 


rfo *r n 
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Ss. 237 & 241—Erections. 

- Building of a Chhapari is an erection requiring 

sanction— Sanction with reservation in the absence of 

rules under ,9. 241 is ultra vires. 

The building of the verandah is an erection or re¬ 
erection within the meaning of S. 237 of the Bengal 
Municipal Act, and, therefore, sanction is necessary. 
But unless rules are made under S. 241, the Munici¬ 
pality must either grant or refuse sanction without Re¬ 
servation; where no such rules are framed, a sanction 
with reservation is ultra vires and can be disregarded. 
(Coutts and Macpherson, JJ.) BRIJ BeHARI LaL v. 
Chairman, Daltonganj municipality. 

1 Pat. 26 = 63 1.0. 355 = 3 Pat L.T. 226 = 
1921 P.H.C.C. 347 = A. I. R. 1922 Pat. 118. 

S. 238—Limitation. 

- "Within 15 days"—Time runs from commence¬ 
ment of building . ■ r\ 

There is absolutely nothing in the section to suggest 
that the period should run from the date on which the 
| Commissioners have knowledge of the building and the 
words of the section are open to no other construction 
than that the period should run from the. date of the 
commencement of the erection of the building. (Coutts 
and Macpherson, JJ.) RAMDHAR1 LAL v. CHAIR¬ 
MAN of the Patna municipality. 

1 Pat. 42 = 69 I. C. 183 = 3 P. L. T. 779 = 

A. I. R- 1922 Pat. 484. 


Ss. 241 and 237—Erection of boundary wall. 

- Bye-law prohibiting erection of boundary wall is 

ultra vires. 

Erection of a wall apart from its erection as part of 
1 a scheme for the erection of the house itself, does not 
| fall within S. 241 and a bve-law prohibiting the erection 
! of a compound wall, is therefore ultra vires of the 
'Municipality. (Dass and Ross, JJ.) BASANT KUMAR 

i Bose v. Chairman of Giridia Municipality. 

1 Pat. 44 = 631. C. 290 = 3 Pat. L. T. 143= 
1921 P. H. C. C. 349 = A. I. R. 1922 Pat. 56. 

t • • ' 4 A 

, S. 245—Scope. 

- Pucca building existing in a bustee— Block of 

huts in the Bustee can be dealt with. 

The Municipality is competent to deal with collec¬ 
tions of blocks of huts in a bustee under S. 245 even 
though within the area of the bustee there may be pucca 
buildings. (Suhrawardy and Duval, JJ.) NaRAYAN 

Munjari Dassi v. Chairman, Howrah munici¬ 
pality. 29 C. W.N. 445= 86 I.C. 618 = 

A. I. R. 1925 Cal. 676. 

S. 261—Permanent structure. 

•-‘ Kiln ’ points to a structure of permanent nature 

—Word not to be strained against defendant. 
j The word ‘kiln’ points to a structure which is of a 
permanent nature. The words of the section ought not 
to be strained unduly against the defendant. If it had 
been intended to prohibit the manufacture of bricks not 
only by means of a kiln but also by means of the older 
system of clamp, it would have been sufficient for the 
Legislature to provide that no place shall be used with¬ 
out a license from the Commissioners for the purpose 
of making bricks, the words “no place shall be used as 
a kiln for making bricks” were advisedly used by the 
Legislature having regard to the ordinary meaning of 
the word “Iain” as.distinguished from “clamps”. (San- 
derion, C.J.'iind Panton, J.) THE SUPERINTENDENT 
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BENGAL MUNICIPAL ACT (1884), S. 261. | 

and Remembrancer of legal affairs, Bengal 

TRAILOKYA NATH CHATTERJEE. 

49 Cal. 1014 = 72 I.C. 356 = 26 C.W.N. 926 = 
36 C. L. J. 168= 24 Cr. L. J. 356 = 

A.I.R. 1922 Cal. 194. 

S. 261 —Unwholesome smells. 

- Business not per se offensive but from which un¬ 
wholesome smells arise—Section applies. 

Section 261, Bengal Municipal Act applies not only to 
a manufactory or business or trade per se offensive oi 
unwholesome but it also covers the case of a manufac¬ 
tory or place of business from which offensive or un¬ 
wholesome smells may arise. There is a clear distinc¬ 
tion between the English and the Indian statutes, as 
the former apply only to manufactory or business per sc 
offensive. Withmgton Local Board of Health \. Coi - 
poration of Manchester (1863)2 Ch. 19; Wanstead 
Local Board of Health v. William Hill. 13 C. B. 
(N. S.) 479 I list. (Chatterfee and Canton, //.) 
Gobinda Chandra Mullick v. The Chairman 

OK THE HOOGHLI AND CHINSURA MUNICIPALITY. 

26 C.W.N. 994 = 65 I.C. 518 = A.I.R. 1922 C al. 99. 

Ss. 261 and 273—‘‘Wood’'. 

- “Wood” includes timber. 

Timber is clearly included in the term “wood within 
the meaning of S. 261. (Dawson Miller, C. J.and 
Coutts, j). Emperor v. Tar Mahomed Jan. 

2 P.L.T. 722 = 63 I.C. 327 = 6 P.L.J. 363 = 
22 Cr. L.J. 631= A.I.R. 1921 Pat. 178. 

Ss. 271 & 178—Prosecution under. 

- Objection filed to notice not properly disposed of 

— Prosecution under S. 2/1 is not justified. 

A prosecution under S. 271 of the Act is not justified 
unless the objection is disposed of according to terms 
of the law laid down under S. 178. A person need not 
comply with the orders mentioned in the notice under 
S. 178 if he has filed an objection. If the objection is 
decided in his favour then the notice is cancelled. If it is 
decided against him, then the decision cannot have 
the retrospective effect of punishing him for the default 
committed by him with respect to the first notice. 
(Jwala Prasad , /.) RAMPURTAP LAL V. BARH 

Municipality. 

3 P. L. T. 301 = 66 I. C. 417 = 23 Cr. L.J. 273 = 

A.I.R. 1922 Pat. 183. 

Ss. 279 & 310—Liability of owner. 

The Bengal Municipal Act provides that where there 
is more than one tenant the owner shall be liable for the 
Municipal rates for water and lighting, unless the 
tenants jointly hold the holding. The status of the 
tenants and their relationship, to each other and the 
extent of their holding are facts peculiarly within the 
knowledge of the landlord and it is for him to prove 
that the tenants are in joint occupation of the whole 
holding. ( Cuming , /.) BlSHNUPADA DEY v. CHAIR¬ 
MAN OF THEMANIKTOLA MUNICIPALITY. 

641. C 351 (Cal.) 
Ss. 279(3), 322(1), 85(d)&(f), 

103 & 85 (b)—‘Occupier.’ 

- “Occupier” meaning of—Bare ownership is not 

enough. 

Bare ownership does not constitute rateable occupa¬ 
tion; in order to constitute rateable occupation, there 
must be a use and enjoyment which is or is capable of 
being beneficial. (Case-law Referred). (Mookcrjce 
and Fletcher , J J.) SHAMSUDDIN v. CHAIRMAN, 

Dacca Municipality. 

40 C.L.J. 295 = 25 C.W.N. 282=60 I.C. 498 = 

A.I.R. 1921 Cal. 161. 


S. 282—Civil Court. 

- Wrongly charged owner must apply under 

S. 113 and cannot go to civil courts at once . 

The Municipality may, owing to ignorance of the 
facts, assess the owner where they ought to assess the 
occupier and vice versa. The aggrieved person has his 
remedy under S. 113. which provides that a person 
who disputes his liability to be assessed may apply to 
the Commissioners under S. 113. Until the aggrieved 
person has exhausted the remedies which the Act pro¬ 
vides he cannot invoke the assistance of the civil courts. 
(Cuming and B. B. Chose , J J.) BHUBAN MOHAN v .. 

Dacca Municipality. • 

53 Cal. 453 = 30 C.W.N. 405 = 44 C.L.J. 275 = 

94 I.C. 231 = A.I.K. 1926 Cal. 607. 

Ss. 290 to 293, 295 and 297—Rules under. 

- —Pules framed by Local Government under S. 290 

arc not ultra vires and water supply can be cut off for 
non-payment of costs. 

Rules 4, 9 and 24 (c) framed by the Local Govern¬ 
ment for the Chittagong Municipality under S. 290 of 
the Bengal Municipal Act are intra vires and do not 
conflict with Ss. 295 and 297 of the same Act. The 
Municipality is, therefore, entitled to compel the occu¬ 
pier or owner of a house to pay for cost of water-meter 
to measure the amount of water consumed in the house 
or to cut off water supply for non-payment of the 
same. (Chand/turi and Cuming , JJ.) NAGENDRA LAL 

Das ?>. The Chairman of the Chittagong 
Municipality. 47 Cal. 426 = 59 I.C. 340 = 

27 C. W. N. 240. 

S. 339 and Chap. X—License. 

- A part proprietor is entitled to apply for a 

license. 

A part proprietor of a market is entitled to apply for 
a license under Chapter X of the Act. (S ultra ward y and 
Chotzner, J J f) NIRPENDRA KUMAR DUTTA v. CHAIR¬ 
MAN, Habiganj Municipality. 851. C. 633 = 

A. I. R. 1926 Cal. 261. 

S. 340—Owner. 

- Owner does not mean enti re body but any persoir 

entitled to any rent. 

The word “ owner ” as used in S. 340 does not mean 
the entire body of owners, but any person who is entit¬ 
led to any rent or any portion of the rent or any kind' 
of rent. 38 Cal. 501, Appr. (Suhrawardy and Chotzner , 
//.) Nripendra Kumar Dutta v . Chairman,. 
Habiganj Municipality. 851. C. 533= 

A.I.R. 1926 Cal. 261. 

S. 350—Bye-laws under. 

- Bye-law No. 80—Tabla is not a high sounding 

instrument. 

Under no circumstances can the playing of the Tabla 
be regarded as “ singing with a high sounding instru¬ 
ment” within the Bye-law No. 80. ( Bttcknill , /.) RAHIM 

v. Emperor. 1 Pat. L. R. Cr. 45= 

24 Cr. L.J. 478 = 72 I.C. 894= 

A. I. R. 1924 Pat. 377- 

S. 356—Service of. 

- Warrant—Brother of owner in possession and 

paying taxes on behalf of owner—Service of warrant on • 
brother of oivner is sufficient. 

Where the house was not in the occupation of the 
recorded owner but his brother and, although the 
Municipal taxes were levied on the owner, they were 
collected from his brother. 

Held , the service of the distress warrant on the- 
brother of the owner was a proper service. {Dawson- 
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BENGAL MUNICIPAL ACT (1884), S. 358. 

Miller, C. J. ami Ross , /.) Govt. ADVOCATE, BIHAR 
and Orissa v. Ganga Prasad. 

1 Pat. 423 = 3 Pat. L. T. 559 = 25 Cr. I*. J. 31 = 

75 I. C. 719 = A. I. E. 1922 Pat. 532. 

S. 358—Alternative resolutions. 

_ Resolutions put as alternative and not separately 

as required by bye-law—Action taken on resolution is 
not void . 

At a meeting of the commissioners two resolutions 
were moved and seconded. The first resolution was 
“ that the question of a general revision of assessment 
be postponed for a year in view of the economic distress 
prevailing in the country.” The second resolution was 
“ that the general revision of assessment of holdings be 
undertaken without delay as it was overdue.” The 
resolutions were not put separately as they ought to 
have been according to the bye-law of the Municipality 
but were put as alternative resolutions and the numbers 
in favour of each were ascertained. 

Held, that although the procedure adopted was irre¬ 
gular, the irregularity was not sufficient to render null 
and void all actions taken on the basis of the resolution 
passed. ( Lord Carson.) BHUBAN MOHAN BaSAK v. 

Chairman of the Municipality, Dacca. 

50 C. L. J. 149 = 33 C. W. N. 1039 = 119 I. C. 622 = 

A. I. E. 1929 P. C. 272. 

S. 363-Applicability. 

•Claim for damages for wrongful act of Munici- 


- V ^ w 

pal Officers — S. 363 applies. 

S. 363 is applicable only to those cases where the 
plaintiff claims damages or compensation for some 
wrongful act committed by the Commissioners or their 
officers in the exercise or honestly supposed exercise of 
their statutory powers. 6 Cal. 3 ; 3 C L.J. 376 ; 3 C.L.J. 
36 n.; and 12 C. L. J. 410, Foil. ( Mukerji and Graham , 
//.) Chairman, Municipal Corporation, Farid- 
PUR v. GOUR GOPAL. 101 I. C. 755 = 

A. I. E. 1927 Cal. 592. 


ENGAL MUNICIPAL ELECTION EULES OF 

1896. 

A suit by a municipal servant for recovery of money 
due to him under a contract with the muncipality is one 
for breach of contract and is not governed by S. 36o ol 
the Bengal Municipal Act. It is only in cases where 
plaintiff claims damages or compensation for a wrongful, 
act committed by commissioners or their servants in the 
exercise of their statutory powers that S. 36 d applies.. 
6 C. 8, Foil. ; 3 C.L.J. 376, Ref. ( Richardson , J.) 
Panchanan Chatterjee v. Santosh Kumar 
Bose. 651. C. 105 (Cal.). 

Sell. IV—Warrant. 

- Date of return is not necessary to be mentioned . 

A distress warrant issued in the form provided in 
Schedule IV does not require that the date of return of 
warrant should be mentioned. ( Dawson Miller , C.J. 
and Ross , /.) GOVT. ADVOCATE, BlHAR AND 

Orissa v. Ganga Prasad. 1 Pat. 423 = 

75 I. C. 719 = 3 Pat. L. T. 559 = 25 Cr. L. J. 31 = 

A. I. E. 1922 Pat. 532. 

BENGAL MUNICIPAL ELECTION EULES. 

E. 15—Provisions mandatory. 

•Held , that the provisions of R. 15 of the Bengal 


Election Rules are mandatory and not merely directory- 
(,Suhrawardy and Costello , JJ-) RATHIS CHANDRA 

MUNSHI v. Amulya Chakan Ghatak. 

34 C. W. N. 741. 

Er. 15 and 16—Jurisdiction of Magistrate. 

•Per Costello , J. —Rr. 15 and 16 would seem to sug¬ 


gest that the Magistrate should summarily and finally 
settle certain disputes in connection with municipal elec¬ 
tions. The proviso to R. 15, however, would seem to 
throw a doubt on such a view. ( Suhrawardy and 

Costello , //.) Rathis Chandra Munshi v. Amulya 
Charan Ghatak. 34 C. W. N. 741* 

-E. 16 —Decision as to nomination paper being in 

time under R. 15— Finality—Jurisdiction of Civil 


- Illegal distress warrant—Suit for damages — 

S. 363 applies. 

S. 363 applies to a suit against the Vice-Chairman 
of a Municipality for damages due on account of an 
unauthorised distress warrant. (English and Indian law 
fully discussed.) S. 363 requires the service of notice 
upon the Commissioners in every instance and also upon 
the person concerned, if the suit is intended to be 
brought against an officer of the Commissioners or any 
person acting under their direction. ( Mookerjee and 
Fletcher , J J.) SaSANKA SEKHAR v. SUDHANGSU 

Mohan. 48 Cal. 45 = 59 I. C. 572= 

A. I. E. 1921 Cal. 91 

• 

S. 363—Limitation. 

-- Assessment paid under protest , proceedings being 

ultra vires —Suit for recovery need not be filed within 
three months . 

Where demand is made from a tax-payer and he 
pays the taxes under protest, that is to say, on an 
understanding that he would be entitled to a refund if 
his contention that the demand was ultra vires was 
correct, a suit for the recovery of such taxes need not 
be filed within three months. 2 C. W. N. 689, Foil. 
(Ross and Kulwant Sahay, JJ.) CHAIRMAN OF THE 

Tikari Municipality v. alam ara Begum. 

7 P. L. T. 804 = 96 I. C. 444 = 
A. I. E. 1926 Pat. 547. 

—- Suit by municipal servant against chairman for 

salary—Li mi tati on . 


Court. 

Held , that the order of the Magistrate holding that 
the nomination paper sent in by a person was in time 
within R. 15 is not final under R. 16 and that the same 
can be questioned in a civil suit. (Suhrawardy and 
Costello , JJ.) Rathis Chandra munshi v. 
Amulya Charan Ghatak. 34 C. W. N. 74L 

E. 32—Applicability—Meeting Eules. 

- Election postponed and new polling officers 

appointed in place of old ones — R. 32 does not apply. 

Where an election Is postponed and consequently 
fresh polling officers appointed and a new date and place 
are fixed for polling in supersession of the old polling 
officers and date and place of polling, R. 32 does not 
apply. (Mukerji and Graham , JJ.) BHUBAN MOHAN 

v. Chairman, Dacca municipality. 

31 C. W. N. 926 = 103 I. C. 890 = 

A. I. E. 1927 Cal. 704. 

BENGAL MUNICIPAL ELECTION EULES OF 
1896. 

Withdrawal. 

- Candidate can withdraw before closing of poll. 

At a municipal election candidates are under the rules 
entitled to withdraw at any time before the closing of 
the poll. A. I. R. 1924 All. 134 Appr. (Suhrawardy 
and Duval , JJ.) NAGENDRANATH ADDI v. COM¬ 
MISSIONER, presidency Division. 

30 C. W. N. 670 = 91 I. C.722 = 
A. I. E. 1926 Cal. 1016. 
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BENGAL MUNICIPAL ELECTION RULES 

OF 1896, R. 4. 

Rr. 4 to 11 —Postponement of election. 

- Election postponed to oil no 15 days 1 time under 

5 —Presh compliance with Rr. 4 to 11 is not neces¬ 
sary. 

Where an election is postponed merely for the pur¬ 
pose of allowing the necessary interval of 15 days, re¬ 
quired by K. 5, there would be no necessity for fresh 
compliance with Rr. 4 to 11 of the Election Rules. The 
register, as already prepared and amended, would be a 
valid register for the purpose of the postponed election. 
(Muter,i and Graham, //.) BHUBAN MOHAN r*. 
THURMAN. DACCA MUNICIPALITY. 

31 C. W. N. 926- 103 I C. 890 = 

A. I. R. 1927 Cal. 704. 

Rr. 6, 7 and 10—Election. 

- EiJ/t days' time not allowed to apply under R. 10 

_ Xo application rejected wrongly and no prejudice 

caused—Election cannot he set aside. 

]> er GrahamJ.—A Court would not be justified in set¬ 
ting aside an election on the ground that time allowed by 
K.°l() to apply to Magistrate was not made available in 
consequence of publication of the revised tegister before 
the time allowed under K. 10 had elapsed after the 
applications were rejected, where it has not been shown 
that the omission to comply with the rules affected the 
result of the election, or that any of the applications was 
wrongly i ejected. 

Per Maker,i , /.—The rights which the successful 
candidates acquire in the elections cannot be interfered 
with unless, at least, it is reasonably clear that the irregu¬ 
larity contributed directly or indirectly to the acquisition 
of those rights, or that it has really operated to the pre¬ 
judice of the rate-payers who intended to take part in 
the elections. (Muterji and Graham , JJ.) BHUBAN 

Mohan v. Chairman. Dacca Municipality. 

31 C. W.N. 926 = 1031. C. 890 = 
A. I. R. 1927 Cal. 704 (711). 

Rr. 29, 10 and 6—Jurisdiction. 

- Dispute as to whet her a person's name should he 

on the voters' list , Magistrate can decide point . 

Even where a case does not come under Rule 6 or Rule 
10, where there is a dispute as to whether the name of 
the defendant should or should not be on the register 
and the Chairman decides the question in a particular 
way, the Magistrate has power to decide the point under 
Rule 29. (Chatterjee and dVciobould . //•) SHYAM 
CHAN!) V. NABENDR A NATH. 26 C. W. N. 147 = 

A. I. R 1921 Cal. 808. 

BENGAL, N. W. P. AND ASSAM CIVIL 
COURTS ACT (XII OF 1887). 

S. 10—Jurisdiction. 

- District Judge absent from place of his office — 

He has no jurisdiction to hear appeals—Another Judge 
acting for him should hear them. 

Where the District Judge leaves the place where his 
•Court is held, the only person who has any right to deal 
with an appeal lying to the District Judge would be the 
Subordinate Judge who is then discharging the office of 
the District Judge. Assumption of jurisdiction by the 
District Judge in respect of such an appeal would be 
wholly irregular. There is no intention on the part of 
the Legislature to have a duplication of .characters or to 
give people a choice to go before one officer or another. 
(Rankin, C. J. and Majumdar, J.) MAWAZZAN ALI 

Khan Shebash Chandra Pakrashi. 

, 31 C. W. N. 814 = 105 I. C. 348 = 

A. I. R. 1927 Cal. 598 (a) (599). 


BENGAL, N.W.P. AND ASSAM CIVIL COURTS 

ACT (1887), S. 13. 

S. 13 (2)—Jurisdiction. 

- Allotment of sub-division by District Judge does 

not limit jurisdiction. 

Where the ordinary civil business of a district is such 
that it is necessary to appoint more than one officer to 
do the work of a particular Judge, and the District 
Judge acting under S. 13 (2) makes an arrangement for 
distribution of business by posting several officers to 
exercise jurisdiction over a particular sub division or 
local area of the district, the allotment has not the effect 
of limiting the general jurisdiction over the particular 
sub division or local area. And so where a Mum if is post¬ 
ed to exercise jurisdiction over a particular area or sub 
division cf the District, the jurisdiction is never limited 
to an area less than the Munsiff to which he is posted. 
A. I. R. 1930 Pat. 227, Referred. (James, /.) SUBAN 
R u 7\ Kesho Pr \sad Singh. 10 P. L. T. 848=' 

1201. C. 783 = A. I. R. 1930 Pat. 230. 

S. 13 (1) & (2)—Jurisdiction. 

- Under S. 13 (2) District Judge cannot divest a 

Subordinate Judge of the jurisdiction conferred on him 
by S. 13(1). 

By assigning some particular civil business to a parti¬ 
cular Judge and thus arranging for the administration 
under S. 13 (2) the District Judge cannot divest that 
Judge of the jurisdiction which has been conferred on 
him by the Local Government under the provisions of 
sub-S. (1) of S. 13 and therefore, where a petition under 
O. 21. R. 90 has been filed before the Subordinate Judge 
of the second Court and is dismissed for default by him 
and subsequently he is put in charge of the business 
attaching to the Court of the first Subordinate Judge, lie 
does not become incompetent to hear an application for 
review of the order dismissing the application for default. 
27 Cal. 272 ; A. I. R. 1922 Cal. 41 ; and 6 P. L. J. 304. 
Rel. on. (Mukerji and Graham, JJ.) KaSISWAR Ray 

Satya Brahma Das. 54 Cal. 374 = 

45 C. L. J. 142 = 31 C. W. N. 332 = 
1011. C. 133 = A. I. R. 1927 Cal. 312. 

S. 13(2)—Jurisdiction. 

- C. P. Code, Ss. 37 and 38— Execution of 

decree—Decree not transferred—I mm curable property 
within another Court's jurisdiction as assigned by Dis¬ 
trict Judge—Jurisdiction of Court passing decree, as 
conferred by Local Government , extendin' o the pro¬ 
perty — Letter Court can attach same. 

The District Judge cannot by any order under S.13 (2) 
take away the jurisdiction of a Court to execute a decree 
passed by it, when (the execution case not having been 
transferred by it to any other C ourt) it is the only Court 
which can execute it under the provisions of S. 38 read 
with S. 37 of the C.P. Code. A decree was passed by 
a certain Munsiff’s Court. The Court’s territorial juris¬ 
diction conferred by the Local Government under S. 13 
(1) extended over the immovable property sought to l>e 
attached. But the property was situate within the 
jurisdiction ot another Munsiff’s Court as assigned by 
the District Judge, under S. 13 (2) of the Civil Courts 
Act. The execution case was not transferred to any 
Court. 

Held , that the Court which passed the decree had 
jurisdiction to attach the property, f Chatterjcc and 
Chotzner, JJ.) AS1RUDDIN MANUAL v. RAM SHAKHI 

Debya. 41 C. L. J. 166= 86 I. C. 775 = 

A. I. R. 1925 Cal. 679. 

- C. P. Code , -S’. 37 (b)— Redistribution of civil 

work by District Judge in the District under S. 13 (2) 
of Civil Courts Act does not disturb the territorial 
jurisdiction of a Subordinate Judge in the District. 
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.BENGAL, N. W. P. AND ASSAM CIVIL 
COURTS ACT (18871, S. 17. 

Subordinate Judge has jurisdiction throughout the 
district. The territorial jurisdiction thus conferred upon 
him can only be removed by a proper order and notifi¬ 
cation by the local Government under S. 13, clause 
•( 1 ) of the Civil Courts Act. An order of the District 
Judge under clause (2) of S. 13 of the Act simply 
making arrangements for the distribution of the civil 
work in the district cannot at all disturb or in any way 
curtail the territorial jurisdiction of the Subordinate 
Judge. Where a mot tgage decree was passed by a Sub¬ 
ordinate Judge, first class, but subsequently the civil 
work of the area in which the mortgaged property was 
situated was transferred to third Subordinate Judge by 
.an order, under S. 13 (2) of the Bengal, N. W. P. 
and Assam Civil Courts Act of the District Judge. 

Held , that the first Subordinate Judge did not cease 
to have jurisdiction to execute the decree passed by 
him. (Jwala Prasad and Adami , JJ.) RAJA JAGAN- 

nath Prasad Singh Sheonandan Sahay. 

2 P. L. T. 374 = 6 P. L. J. 304 = 

1921 P. H. C. C. 186 = 62 I. C. 487 = 

A. I. R. 1921 Pat. 152. 

S. 17—Jurisdiction. 

- m C. P. Code , S. 150— Scope. 

When the Court which has passed a decree is abo¬ 
lished, it is the Court to which its business is trans¬ 
ferred which is competent tc execute the decree. 
•(Sulaiman and Pul l an , J J.) MAQBUL AHMAD v. 

Pateshri partap Narain Singh. 118 I. C. 670 = 

1929 A. L. J. 976 = A. I. R. 1929 All. 677. 

S. 19—Jurisdiction. 

- Court's j nrisdiction is not ousted where mesne 

profits allowable under O. 20, A*. 12 (2), C. P.Code , 
exceed its jurisdiction—Application for final decree is 
not a plaint and neither this application nor original 
plaint can be returned for want of jurisdiction — 

-C. P. Code , S . 0— C. P. Code , O. 20, P. 12 (2). 

Per Full Bench ( Walmsley . dissenting ).—Where 

a Judge has in the proper exercise of his jurisdic¬ 
tion passed a decree for possession and also a prelimi 
nary decree for mesne profits, he must be held to have 
jurisdiction to make a final decree in accordance with 
his decision. This jurisdiction is not limited, if, as a 
result of the inquiry directed by him, the mesne profits 
are found to exceed the amount of his pecuniary juris¬ 
diction as regards the value of the suit. If a suit is 
rightly entertained as within the jurisdiction of the 
Judge and a decree passed, his power to grant the 
proper and adequate relief is not affected by any 
-event which increases the value of the relief during 
the pendency of the suit. To hold that jurisdiction 
should depend on the amount for which the final decree 
should be passed would have this effect, that after the 
Judge passes a 'preliminary decree and it is found after 
accounts taken that, the, *$nal decree must be for an 
amount exceeding the pecuniary limit of his jurisdiction, 
the entire proceedings before him including the decree 
passed should be considered as being without jurisdic¬ 
tion. The forum of appeal is determined with reference 
to the value of the suit, and not the amount decreed. 
The plaintiff is neither required nor bound to state any 
amount in his application. The application is not a 
plaint, and the admission of both parties that the plaint 
should be returned for presentation to a higher Court 
cannot be accepted for the reason that a preliminary 
decree has already bei*n passed in the case by the Munsif 
-on the original plaint, and the only thing, that remains 
-tojbe done is to give effect' tothe .preliminary decree by 
-a final decree. There is no provision in the law for the 


BENGAL, N. W. P. AND ASSAM CIVIL 
COURTS ACT (1887), S. 21. 

return of a plaint after a preliminary decree has been 

passed. ' 

Per Walmsley , J. —Mesne profits pendente life are 

not to be considered in determining the value of the suit 

for purposes of jurisdiction. A plaintiff forsakes his 

right to ask for an enquiry under K. 12(1) (<*) of O. 20 

and the final decree under R. 12 (2), if the amount 

claimed by him makes a resort to a Court of superior 

jurisdiction necessary, in which case he must institute a 

fresh suit subject to the ordinary law of limitation. 

( Walmsley , C. C. Ghose , Suhrawardy , B. B. Ghosc and 

Duval , //.) BIDYADHAR BACHAS v. MaNINDRA 

Nath Das. 42 C.L.J. 49 =29 C. W. N. 869 = 

53 Cal. 14 = 89 I. C. 726 = 
A.I.R. 1925 Cal. 1076 (F. B.). 
S. 19—Scope. 

--— S. 19 does not refer to proceedings for ascertain¬ 
ment of mesne profits pendente lite— C. P. Code , O. 20, 

R. 12 (1) (c) permits passing of decree beyond pecuniary 

jurisdiction of the Court — C . P . Code , O. 20, R. 12 (f). 

The Court that has jurisdiction to direct an enquiry 
for ascertainment of mesne profits pendente lite under 
O. 20. R. 12 0), C. P. Code, and pass a final decree 
under the second paragraph of the rule, is the court that 
passes the decree for possession even where the total 
value exceeds Court’s jurisdiction. There is no justifica¬ 
tion for the view that the Court having seisin of the 
case may pass a decree for possession of the property, 
and then, if the claim for mesne profits exceeds its pecu¬ 
niary jurisdiction, solemnly hand over the case to another 
court having pecuniary jurisdiction over the subject- 
matter of the suit. S. 19 of Bengal and Assam Civil 
Courts Act does not refer to proceedings for the ascer¬ 
tainment of mesne profits pendente lite. 

O. 20, R. 12 confers special jurisdiction on the court 
to take cognizance of a cause of action that has arisen 
subsequent to the institution of the suit, and cannot be 
read as a subject to the provision of S. 19 of Act XII of 
1887. 43 Cal. 650, Dist. 

The appeal lies to the Court of the District Judge, 
and not to the High Court, if such Court is Munsif’s 
Court. ( Das and Ad ami. JJ j) DlNANATH S.AHAI v. 
Mayawati Kuer. 2 P. L. T. 143 -= 6 P. L. J. 54 = 

1921 P. H. C. C. 69 = 60 I. C. 346 = 

A. I. R. 1921 Pat. 118. 

S. 20—Scope. 

- The section deals with forum of appeal only. 

The section does not give right of appeal from every 
order of a District Judge to the High Court. It merely 
deals with the forum of appeal. ( Dawson Miller , C.J. 
and Foster. /.) BlBI WASHIHAN v. MlR NAWAB ALI. 

" 3 Pat. 1018 = 7 P.L.T. 424 = 921.0. 133 = 

A. I. R. 1925 Pat. 138. 
S. 21-Appeal. 

- Appeal to Sub- Judge — C. P. Code , S. 24— U. P. 

Honorary Munsiffs Act (II of 1896). 

Appeal lies from Honorary Munsif appointed under 

S. 9, U.P. Honorary Munsiffs Act, to Sub-Judge, though 
the case may have been transferred to the Munsif from a 
Court of Small Causes. (Boys. J.) MEGI MAL 
HlRA Lal. 22 A.L.J. 880 = 5 L.R.A. Civ. 725 = 

' 1 821. C. 292 = A..I. R. 1924 All. 761. 

, S. 21 (2)—Forum of appeal. 

- Value of land below Rs. 5,000 —Value with de¬ 
creed mesne , profits exceeding Rs. 5,000— Appeal lies to 
High Court. , -v : ■ V. 

Appeal against decree for mesne profits in a suit for 
possession of land, where value of the land with mesne 
profits up to the date of the suit was below Rs. 5,000, 
but such value with mesne profits decreed exceeded 
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COL ITS ACT (1887), S. 21. 


CIVIL BENGAL, N. W. P. AND ASSAM CIVIL, 
, COURTS ACT (1887), S. 37. 


Rs. 5.000, lies to the High Court. A.I.R. 1925 Cal. 
1070 (F.B.), Dist.; 34 Cal. 954 (F.B.\ Ref. {B.B. 
Chose and Panton , /jO MANMATHA NATH DUTT v. 

Mati Lal Mitra. 33 C.W.N. 614- 

A.I.R. 1929 Cal. 719. 


S. 21—Forum of appeal. 

- Suits Valuation Art , S. 8 —Suit for accounts 

decreed by Subordinate Judge valued at Rs. 1,500 for 
Court-fees—Value for jurisdiction is the same— Defen¬ 
dant cannot by putting any valuation alter forum of 
appeal—Appeal lies to District Judge and not to High 

Court. 

Where a suit for rendition of accounts was valued at 
Rs. 1,500 for Court-fees and at Rs. 5,500 for jurisdiction 
and preliminary decree for accounts was made by a 
Subordinate Judge, held , that the valuation for purposes 
of jurisdiction ought to have been Rs. 1,500, /.<•., the 
same as that for Court-fees. 1 he defendant cannot by- 
putting any valuation he pleases change the forum of 
appeah Under the Bengal, U. P. and Assam Civil 
Courts Act, S. 21, the appeal would lie to the District 
Judge and not to the High Court. (A ulwant Sahay and 
Maepherson, JJ.) RAJA BABU v. GaURI LAL. 

9 P L.T. 726 = 109 I. C. 895 = A. I. R. 1928 Pat. 535. 

- Suit for declaration that certain property is not 

liable to attachment in execution—Property exceeding 

Rs. 5,000 in value -Suit valued at less than Rs. 5,000 
—Suit dismissed—Appeal lies to High Court Sjuts 
Valuation Act , S. 8— Court-fees Act , Sell. 2, Art. 17. 

A suit for declaration that a certain property was not 
liable to be attached in execution of a decree against 
the plaintiff was valued at less than Rs. 5,000. It was 
dismissed. An appeal was presented to the High Court 
by the plaintiff himself, valuing the subject-matter at 
more than Rs. 5,000 it being found that property was 
worth more than Rs. 5,000; held , that the suit being one 
cn which Court-fee is payable, as under C ourt-fees Act, 
Sch. 2, Art. 17, S. 8 of the Suits Valuation Act did not 
apply, that the plaintiff was not debarred from showing 
that the property was worth more than^ Rs. 5,000 and 
that the appeal lay to the High Court. 5 Pat. L.J. 397, 
A.I.R. 1926 Pat. 351, and Pat. S.A. 1204 of 1922, Ref. 
{Kulwant Sahay and Allanum , JJ.) AMIR NaWAB 
r-. MT. NAJEDA BEGAM. 6 Pat. 420=103 I C. 819 = 

A. I. R. 1927 Pat. 289. 


- Decree in suit valued at more than Rs. 5,000— 

Order in execution—Appeal lies only to High Court. 

An appeal lies directly to the High Court against an 
order in execution of a decree passed in a suit valued 
at more than Rs. 5,(XXL If it be presented to the Dis¬ 
trict Court and decided by it the High Court will, in 
second appeal, set aside the order as being made without 
jurisdiction and substitute in its place an order that the 
memorandum of appeal presented to the District Judge 
be returned to the appellant for presentation to the 
High Court. {Mookerjee and Panton, JJ.) KUMUDIN1 
Ray v. Kamala Kant Sen. 35 C.L. J. 106 = 

68 I. 0. 675 = A. I. R. 1922 Cal. 247. 

-The term “value” means the amount or value of 

the subject-matter of the suit, and, ordinarily the value 
of the subject-matter determines the Court of Appeal. 
A plaintiff cannot, however, by grossly exaggerating the 
value of the property in dispute choose his own forum. 
(Tudball and Sulaiman , JJ.) BaBAR SHAW v. 

Muhammad Rafiq. 62 I. C. 36 (All.) 

S. 21—Valuation of appeal. 

- Valuation of suit for purposes of appeal is valua¬ 
tion in plaint as amended by order of trial Court, if 
any. 


When S. 21 of the Bengal Civil Courts Act refers to 
the value of the original suit, the reference is to de¬ 
valuation as made by the plaintiff subject to such amend¬ 
ments as may have been made under the orders of the- 
trial Court. The Legislature did not intend that the- 
expression ‘the value of the original suit’ in S. 21 means- 
the real value of the subject-matter of the original suit, 
regardless of what may have happened in the trial Court 
Before the appellate stage is reached, the suit must 
already have been tried and the value of the suit fixed 
either by agreement of parties or on adjudication by the 
Court. {Mookerjee and Rankin, JJ.) HARIHAR DaS 

Chowdhuri v. Raj Kumar Mukerjee. 

711. C. 1014= A. I. R. 1923 Cal. 406. 

S. 22—Transfer. 

-The District Judge is competent to transfer an 

appeal from an order under S. 476 to a Subordinate- 
Judge. A.I.R. 1927 All. 555, Foil. {Mukcrji, J.) 
Kari.mullah v. Rameshwar Prasad. 

51 All. 344 = 111 I.C. 695= 1929 A.L.J. 55 = 

10 L.R. A. Cr. 121 = 12 A.I. Cr. R. 199 = 

A. I. R. 1929 All. 774- 

S. 37. 

-S. 37 of Act XII of 1887 is not repugnant to 

Reg. Ill of 1872 in order that it might prevail over the 
former in the matter of interest. {Jwala Prasad and 
Ross , JJ.) DEBI PRASAD DHUNDHANIA v. KUSUM 

Kumari. A. I. R. 1930 Pat. 442- 

S. 37—Equity. 

- Positive enactment of law cannot be overridden ■ 

by rule of equity. 

Under S. 37, the Courts in the United Provinces are 
to adjudicate according to justice, equity and good con¬ 
science, where there is no law governing the case. A 
positive enactment of law such as is contained in S. 123, 

T. P. Act, cannot be ignored or overridden by a rule of 
equity. {Sen and Weir , J J.) HlRA MAN1 SINGH v* 

Anmoi. Singh. 26 A.L.J. 944 = 117 I. C. 361 = 

A. I. R. 1928 AU. 699. 

S. 37 (2)—Equity. 

- Landlord and tenant—Incidents of tenure—No 

specific contract—No legal possession—Rule of equity 
should be applied. 

In the absence of any proof of a specific contract or 
necessary incident of the tenure to the contrary or of 
any law regulating the relations between the parties. 
Courts have to fall back under S. 37, clause (2) of Act 
XII of 1887 on the rule of justice, equity and good con¬ 
science and enforce such equity as the circumstances of 
the case might justify. {Lindsay and Kanhaiya Lal ,. 

JJ.) Nath a v. Gobind Ram. 19 A.L.J. 681 = 

641. C. 163 = A. I. R. 1921 All. 28. 

S. 37 ( 2 )—Highway. 

- English principles should be applied to cases of 

highways. 

It is sometimes dangerous to attempt to ascertain the 
law in India by the discussion of English cases. But in 
a matter where legislation, like the Municipalities Act, 
following closely upon English Local Government legis¬ 
lation, has left the matter at large, without following it 
up by modifying the general law on a topic such as public 
ways and highways, the Courts in India are really en¬ 
joined to apply the English principles. {Walsh, Ag . 
C.J. and Ryvcs, J.) MD. RaZA KHAN v, MD. ASKARI 
Khan. 46 A11.470 = 851. C. 304 = 22 A.L.J. 729= 

6 L.R.A. Civ. 67=A.I.R. 1924 AU. 699. 
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EENGAL, N. W. P. AND ASSAM CIVIL 
COURTS ACT (1887), S. 37. 

S. 37—Legitimacy. 

__ S. 112 of Evidence Act applies to determine legi¬ 
timacy of Muhammadan children . 

Where a Muhammadan child was born during the 
-continuance of a valid marriage between its parents, but 
its birth was within six months of the date of its parents’ 
marriage, 

Held, that S. 112 of Evidence Act applied and the 
child was legitimate. 10 All. 289, Ref.; A.l.R. 1923 All. 
570, Approved. (. Daniels and King , JJ.) SlBT 
Mohammed v. Mohammed Hameed. 48 All. 625 = 
24 A.L. J. 723 = 961.C. 582 = A.l.R. 1926 All. 589. 

S. 37—Personal law. 

- Mahomedan law—Gift by Mahomed an to Hindu 

—Rules of Mahomedan law shall apply—Transfer of 
Property Act , A. 123. 

A, a Mahomedan, made a gift of his property to B a 
Hindu and completed the transaction by making deli¬ 
very of possession to him. A subsequently sold the pro¬ 
perty to C another Mahomedan who afterwards made a 
gift of that property to his daughter but left the tran¬ 
saction incomplete as no delivery of possession was given. 
In a suit brought by C's daughter in conjunction with 
C against A and B to whom A had gifted away his pro¬ 
perty, the plaintiffs contended that the rules of Maho¬ 
medan law were not applicable to the gift made to B 
and that the provisions of S. 123, _T. P. Act, applied to 
such a gift. 

Held , that since under the rules of Mahomedan law a 
person governed by that law may make a valid gift to a 
Hindu by an oral transaction which is perfected by deli¬ 
very of possession, to apply the provisions of S. 123 to 
render invalid a gift made in this manner would have 
the effect of making the section abrogate a rule of 
Mahomedan law, in spite of the express provisions of 
S. 129 and that the gift by A to the Hindu donee should 
be treated as valid. Plaintiff’s claim was accordingly dis¬ 
missed as the title of Cs vendor A had ceased before C 
purchased the property from him. 21 Cal. 121 (P.C.), 
6 M.H.C.R. 455, Dist. ( Wort and James y JJ.) ,MT. 
Tabera v. Ajodhya Prasad. A.l.R. 1929 Pat. 417. 

i,. S. 38—Appellate Court. 

•—Where an Additional Subordinate Judge who 


decided the appeal was Munsif when the suit was filed 
charge of the suit up to the point of the framing of and 
had issues, 

Heldy that he was not disqualified from hearing the 
appeal under S. 38 as no decree or order had been passed 
by him in the capacity of Munsif. {Dalai , J.) GA1NDA 
v. Hazari Lal. 25 A. L. J. 1024 =108 I. C. 704 = 

A. I. R. 1928 All. 96. 
BENGAL PATNI REGULATION (VIII OP 
1819). —See PATNI REGULATION. 

BENGAL PERMANENT SETTLEMENT REGU¬ 
LATION (I OF 1793) —See PERMANENT SETTLE¬ 
MENT Regulation. 

BENGAL PUBLIC DEMANDS RECOVERY ACT 
(I OF 1895). 

,i i // " S. 10—Notice. 

- ■■■ ■ - N on-service of notice renders the sale a nullity. 

When notice has not been served under S. 10 the sale 
must be deemed to be a nullity, a sale wholly without 
authority, jin such circumstances the plaintiff need not 
a$k that $he sale be set - aside ; he is entitled to recover 
possession upon the looting that the sale has not affect¬ 
ed his title. {Maokerjee and Chotzmr , //.) LALIT 

v ~ M0N0RAN JAN Ghose Chowdhury. 
36 C. l. j. 208 = 72 I. C. 698 = A.l.R. 1923 Cal. 13. 


BENGAL PUBLIC DEMANDS RECOVERY ACT 

(1913;, s. i. 

- Person absent from home—Service by affixture is 

sufficient—One co-sharer not served—Sale is void only 
in respect of his share. 

Where the person was temporarily away from home 
and service of notice could not be effected on any adult 
male member, 

Held, that service by fixing a copy on the outer door 
of the house in which he ordinarily resided was sufficient 
service. 1 C. L. J. 550, distinguished. Where a notice 
is issued regarding sale of property in which there are 
more than one co-sharer and it is not served on one of 
the co sharers by reason of his death, the sale even if 
void is void only in respect of the share of the deceased 
co-sharer, (i Coutts and Ross , JJ.) BENI Ray v. BaBUI 

Bacha Kuer. 1 Pat. 273= 691. C. 700 = 

1 Pat. L. R. 196 = A. I. R. 1922 Pat. 546. 

S. 31—Application. 

-“ And in some conspicuous part of the land ’ — 

Applies only to service by affixture in Certificate Officer's 
office. 

The words “and also in some conspicuous part of the 
land” in S. 31, refer only to.cases in which the service is 
effected by fixing a copy in some conspicuous place in 
the office of the Certificate Officer and not to a case in 
which the notice is served by fixing a copy on the outer 
door of the house in which the judgment-debtor ordi¬ 
narily dwells or carries on business. {Coutts and Ross , 

jj.) Beni Ray v. Babui Bacha Kuer. 

1 Pat. 273 = 69 I.C. 700 = 1 Pat. L. R. 196 = 

A. I. R. 1922 Pat. 546. 

-(Ill OF 1913). 

Peshkosh. 

- Permanently settled holders—Sum is recoverable 

only if liability is statutory or contractual. 

Where the plaintiffs are the holders of a permanently 
settled estate under the Government and the demand 
of Peshkosh made upon them is in addition to the 
revenue payable by them in respect of their estate, 

Heldy such an additional demand can be recoverable 
only if there is a special liability either statutory or 
contractual. {Mookcrjee and Chotzner, JJ.) NABA 

dwip Chandra Nandi v. Secretary of State 
FOR India. 60 Cal. 208 = 79 I. C. 218 = 

A. I. R. 1923 Cal. 609. 

Ss. 4 and 6—Certificate. 

- Columns in the tabular form properly filled in — 


Omission to mention names and figures in the blanks in 
the certificate portion does not i rival id ate the certificate. 

Where in the certificate the columns in the tabular 
form are properly filled in, namely, the name and 
address of the certificate-holder, the name and address 
of the certificate-deb*ors and the amount of public 
demand for which the certificate was signed are men¬ 
tioned, the omission to mention these names and the 
figures in the blanks in the certificate portion of the 
form cannot be taken to be material omission which 
would go to the length of invalidating the certificates. 
The idea underlying the filling in of the form is that the 
debtor ‘ should have information of the specific sum 
claimed from him and the particulars thereof. 19 C. W. 
N. 1159, Dist. {Suhrawardy and Graham , JJ.) HARA 
Prasad Gain v. Gopal Chandra Gain. 

45 C. L. J. 73 = 31 C. W. N. 299 = 1001. C. 997 = 

A.l.R. 1927 Cal. 315. 

S. 4—Certificate. 

- Certificate issued for a particular period — Sup¬ 
plementary certificate cannot be issued for same period 
— C. P. Code, O. 2, R. 2 —Principle applies to procee¬ 
dings in Revenue Courts.- ' ' >v ■' ' 
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TT NGAL PUBLIC DEMANDS RECOVERY ACT BENGAL PUBLIC DEMANDS RECOVERY ACT" 

_ ("1 fll ON Ci o n 


1913), S. 4. 


(1913), S. 36. 


S 4 of the Act should not be interpreted so as to 
tuthorise the issue of more than one certificate with 
recard to a single demand broken up into fragments. 
Such an interpretation would violate the cardinal rule 
which lias also been accepted in C. P. Code, O. 2. R. 2 
fur the avoidance of multiplicity of proceedings. 

l [ukerjee and Cuming, JJ.) PRATAP CHANDRA 
i an a ;■ the Secretary ok State. 49 Cal. 1026- 
35 C L. J. 304 = 67 I. C. 375 - A.I.R. 1922 Cal. 101. 

S. 4—“Manager.” 


_Manager is not a person from whom a public 

demand is due. (Suhrawardy and Jack. /./.) KAEI- 
\>\\)\ ROY v. MUKUNDA LAL. 34C.WN. 131 = 

A I R. 1929 Cal, 679. 


S. 4—Scope. 

_ Strict compliance with form of certificate is 

essential. 

\ certificate which contains no entry in that part of 
it which is really the certificate in the prescribed form 
( ,i V i n g any of the particulars in the handwriting of the 
ofii tr having jurisdiction to issue such a certificate is 
invalid, because the form of a certificate under S. 4 of 
the Bengal Public Demands Recovery Act should be 
trictlv complied with. (Greaves and Chakravarti. JJ.) 

a ,, miyan 7'. Wajiddin Sikdak. 82 I.C. 1013 = 

• A.I.R. 1925 Cal. 383 


S. 7—Signature. 

_ Appendix form 3—Lithographic signature of 

certificate officer is sufficient. 

It is not incumbent on the certificate officer to sign 
the notice with his own hand. Lithographic signature 
is sufficient. (Suhrawardy and Graham , JJ.) HARO 

Pr asad v. Gopai. Chandra. 45 C. L. J. 73 = 

31 C. W. N. 299= 100 I. C. 997 = 

A. I. R. 1927 Cal. 315. 

S. 9—Certificate. 

___ Certificate must be made against and served on 

proper persons from whom debt is due. 

vS. 9 gives a valuable right to the certificate debtor 
and therefore it is necessary that the certificate should 
be made against and served on proper person from 
whom the amount of debt is due. ( Suhrawardy and 

Jack, JJ.) Kalipada Roy?-. Mukunda Lae. 

34 C. W. N. 131 = A. I. R. 1929 Cal. 679. 


S. 10—Retrospective effect. 


--The provisions of the new statute (Public 

Demands Act) have no retrospective operation so as to 
extinguish or modify causes of action which might have 
already accrued by reason of failure to serve the notice 
issued under S. 10 of the Public Demands Recovery Act, 
for S. 36 must be read along with S. 3 (1). The plaintiff 
is entitled to relief on the footing that the sale which 
was held without service of the notice on the plaintiff 
under S. 10 has not affected his title. Colonial Sugar 
Refining Co. v. Irvine , (1905) App. Cas. 369 ; 40 I. A. 
74, Ref. (Mookerjee and Chotzncr , //.) LALIT MOHAN 

Sen v. monoranjan Ghose Choudhury. 

36 C. L. J. 208 = 72 I. C. 698 = 
A. I. R. 1923 Cal. 13. 

S. 20—Sale of Patni Taluq. 

- Sale of Patni taluq not confirmed— Patni taluq 

sold under Regulation (VIII of 1917), S. 14— Ixitter 
sale is not bad—Bengal Regulation (VIII of 1919), 
•S’. 14. 

If on the date of sale of Patni taluq under S. 14 of the 
Regulation (VIII of 1919) there is another order exist¬ 
ing for the sale of the same property under Public 
Demands Recovery Act, unless this latter sale is con¬ 


firmed thereby vesting the title in the purchaser, under 
S. 20 of the Public Remands Recovery Act, the sale 
under S. 14 of the Regulation is not bad, and passes 
good title to the purchaser. A. I. R. 1918 P. C. 159 
and 15 Cal. 546, Ref.; 12 Cal. 597, Dist. (Graham and 
Mittcr, JJ.) KHYARENNESSA CHOUDHURANI v. 

Satya Bhanu Ghosal. 

A. I. R. 1930 Cal. 599 (a) (601>. 
S. 20—Certificate. 

- To ensure indefeasible title certificate must be 

made against proper person. 

Under S. 20 what purchaser gets in a sale under the 
Act is the right, title and interest of the certificate deb¬ 
tor. Therefore in order that the sale may pass title to 
the purchaser it is necessary to make the certificate 
against proper person. (Suhrawardy and Jack. JJ.) 

Kalipada roy v, Mukunda Lae. 

34 C. W. N. 131 = A. I. R. 1929 Cal. 679. 

S. 23—Sale. 

- —Sale by certificate officer authorized to sell _ 

Security of purchaser should not be impaired though 
there was irregularity in sale. 

A certificate sale is a sale held by the certificate 
officer authorized to hold sales under the Act, although 
it may be contrary to the provisions of the Act by 
reason of some irregularity in publishing or conducting 
the sale the security of purchasers at sales for public 
demands should not be impaired. 21 Cal. 70 (p. C.), 
Appl. (C. C. Chose and Suhrawardy, JJ.) ANANDA 
Chandra 77 . Jhueon Singh. 33 C. W. N. 305 = 
56 Cal. 902=120 I. C. 151 = A. I. R. 1929 Cal. 409. 

- C. P. Code , 0. 21, R. 66 —Misdescription of pro¬ 
perty -which can be identified does not prevent passing of 
title to purchaser. 

A misdescription in the sale proclamation cannot lie 
a ground for holding that a property did not pass under 
it to the purchaser if it can be gathered from the sur¬ 
rounding facts and circumstances that there could not be 
any doubt as to what was actually sold. (C. C. Ghose 
and'Suhrawardy, J J.) ANANDA CHANDRA NaNDY v. 
Jhueon Singh. 66 Cal. 902 = 

33 C. W. N. 305 = 120 I. C.161 = 

A. I. R. 1929 Cal. 409. 
S. 34—Separate suit. 

- Certificate debtor cannot challenge sale by way of 

defence in suit for possession. 

It is not open to a certificate debtor to challenge a 
certificate sale by way of defence in a suit for possession 
brought by the purchaser, his remedy being limited to 
the procedure indicated in the Act itself. A. I. R. 1925 
Cal. 81, Rel. on. (C. C.Ghose and Suhrawardy . J J.) 

ananda Chandra v. Jhulon Singh. 

56 Cal. 902 = 33 C. W. N. 305 = 120 I. C. 151 = 

A. I. R. 1929 Cal. 409. 

Ss. 35 and 37—Jurisdiction. 

- Limitation to jurisdiction of Civil Courts. 

The right of interference by the Civil Court in a certi¬ 
ficate sale is limited to cases where there were no arrears 
due or non-service of notice under S. 7 or the whole 
proceedings were vitiated by fraud. A. I. R. 1922 Cal. 
101, Dist. (C. C. Ghose and Suhrawardy, JJ.) 

Ananda Chandra?-. Jhulon Singh. 

66 Cal. 902 = 33 C. W. N. 305= 120 I. C. 151 = 

A. I. R. 1929 Cal. 409. 

S. 36—Void sale. 

- Suit to set aside sale held for imaginary arrears. 

Where a sale by the Revenue Authorities was without 
jurisdiction, it is not necessary for the proprietor to 
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BENGAL PUBLIC DEMANDS RECOVERY ACT 

(1313), S. 37. 

take recourse to the procedure prescribed in Revenue 
Sale Law as an essential preliminary to the institution 
of a regular suit for cancellation of sale held under that 
statute. If the Revenue authorities sell the property 
for an imaginary arrears, there is usurpation of jurisdic¬ 
tion on their part and the sale is a nullity. (,Mookerjee 
and Chotzner, //.) DHIRENDRA KRISHNA MbKHER- 
JEE v. MOHENDRA NATH MUKHERJEE. 

27 C. W. N. 386 = 70 I. C. 869 = 

A. I. R. 1923 Cal. 428. 

S. 37—Representative. 

-Mortgagee from certificate debtors is their repre¬ 
sentative. (Suitrawardy and Graham , //.) HARA 

Prasad v. Gopal Chandra. 45 C. L. J. 73 = 

31 C. W. N. 299 = 100 I. C. 997 = 

A. I. R. 1927 Cal. 315. 

S. 37—Scope. 

- Section pre-supposcs existence of valid certificate 

against proper person. 

S. 37 pre-supposes the existence of a valid certificate 
for it is the existence of a valid certificate against the 
proper person that gives jurisdiction to the certificate 
officer to sell the property of that person. (Suhrawardy 
and Jack , //.) KALIPADA ROY v. MUKUNDA LAI.. 

34 C. W. N. 131 = A. I. R. 1929 Cal. 679. 

- No public demand due—The certificate is ultra 

vires— Proceedings founded on it are null and void. 

It is a condition precedent to the issue of a valid 
certificate that the “ public demand ” should be due and 
payable by the certificate debtor, and if at the time when 
the certificate is signed by the certificate officer, there is 
no public demand due from the certificate debtor, the 
certificate is ultra vires , and all the proceedings founded 
upon it are null and void. 25 Cal. 833 (P. C.). Rel. 
on. ( Page and Mallik , //.) H.ARENDRA KUMAR 
Rai v. Secretary of State. 55 Cal. 1355 = 

33C.W. N. 385 = 1151. C. 45 = A.I.R. 1928 Cal. 808. 

-A suit in the Civil Court to set aside sale will only 

lie on the ground of fraud and not on the ground of irre¬ 
gularities in the conduct of the sale. ( Suhrawardy a?id 
Graham , //.) HARA PRASAD v. GOPAL CHANDRA. 
45 C. L. J. 73 = 31 C. W. N. 299-100 I. C. 997 = 

A. I. R. 1927 Cal. 315. 

S. 37—Separate suit. 

- Suit to set aside sale alleging fraud—Plea of 

fraud failing —Suit fails—Section applies though 
auction-purchaser is interested in the result. 

Where a question arises between the certificate-holder 
and the certificate-debtors or their representatives, the 
procedure laid down by S. 37 must be adopted, notwith¬ 
standing that the purchasers under the auction sale may 
be impleaded as being interested parties in the suit. 19 
Cal. 683 (P. C.), Foil. Where plaintiffs after taking 
steps to have the sale set aside by making application to 
the certificate officer pursuant to S. 22 or S. 23 of the 
Act seek to re-open the same question in a suit and in 
addition claim the same relief upon an allegation of 
fraud which proves to be groundless, the suit cannot be 
held as maintainable unless plaintiffs satisfy the Court 
that they are entitled to a decree based upon some 
ground other than those to which S. 37 is made appli¬ 
cable. (Walmsley and Page, J /.) BaSANTA KUMAR 

v, Harendra Nath. 30 C. W. N. 36 = 

911. C. 796 = A. I. R. 1926 Cal. 107. 

Ss. 37 and 35—Separate suit. 

- Issue of certificate ultra vires —Suit fur declara¬ 
tion is not barred. 

S. 37 read with S. 35 does not bar a suit for a declara¬ 
tion that the issue of a certificate was ultra vir.s. 


BENGAL PUBLIC DEMANDS RECOVERY ACT 

(1913), R. 46. 

A.I.R. 1914 P. C. 30. Referred to. (Mukerjee and 
Cumin t , J J.) PRATAP CHANDRA JANA V. THE SECRE¬ 
TARY OF STATE. 49 Cal. 1026 = 35 C. L. J. 304 = 

67 I. C. 375 = A. I. R. 1922 Cal. 101- 

S. 37—Separate suit. 

- Sale of holding-without notifying date, time or 

pf acc —Declaration that sale is a null it) - Suit if 
maintainable. 

A sale held under the Public Demands Recovery Act 
by order of a Certificate Officer, without notifyingjhe 
date, time and place of the sale is a nullity. S. 37 of 
that Act is no bar to a suit to obtain a declaration that 
the sale is null and void. ( Mookerjee , A. C. J. amt 
Fletcher, J.) REAJ-UD-DIN Dalal v. SHAHAMUTUL- 
laMia. 60 I. C. 759 (Cal.). 

Ss. 37 and 23—Setting aside sale. 

- Sale cannot be set aside by suit unless substantial 

injury is caused. 

A sale cannot be set aside for material irregularity by 
a separate suit unless substantial injury is caused.. 
(Suhrawardy and Graham, J J .) HARA PRASAD v.. 

Gopal Chandra. 45 C. L. J. 73 = 

31 C. W. N. 299 - 100 I. C. 997 = 

A. I. R. 1927 Cal. 315.. 

S. 41—Certificate. 

- Certificate has same effect as decree of Civil Court 

—Decree against person as representing minors is in¬ 
operative against minors unless person is entered as such- 
in Col lee tor ate Register. 

A certificate under the Act is considered as equivalent 
to a decree of a Civil Court. Therefore a decree against 
a person as representing minors without any mention 
about the same in Collectorate Register must undoubted¬ 
ly be held not binding on the minors. ( Suhrawardy 
and Jack, JJ.) KALIPADA ROY v. MUKUNDA LAI . 

34 C. W. N. 131 = A. I. R. 1929 Cal. 679.. 
S. 67—Certificate officer. 

- Certificate Officer is net Court -with special juris- 

diction — His decision cannot operate as les judicata in a 
Civil Court— C. P. Code, S. 11. 

A certificate officer, who is a mere agent for speedy 
and summary recovery of rents due to an estate under 
the management of the Court of Wards and on whom 
certain powers of a Civil Court have been conferred, is 
not a Court exercising special jurisdiction. And so any 
decision arrived at by a certificate officer cannot operate 
as res judicata on any question raised in the Civil Court- 
A. I. R. 1927 Cal. 421, Ref. ( B. B. Ghose and Bose,. 

JJ.) DWARKANATH v. SRIGOB1NDA. 

112 I. C 71 = A. I. R. 1929 Cal. 130. 
Rules by Local Government, R. 46 (2)—Notice. 

- Omission to serve notice does not vitiate sale. 

Omission to serve notice under R. 46 (2), not causing, 
injury to any party does not vitiate sale. ( Suhrazvardy 
and Graham, JJ.) HARAPRASAD v. GOPAL CHANDRA.. 

45 C. L. J. 73= 31 C. W. N. 299 = 
100 I. C. 997=-A. I. R. 1927 Cal. 315. 

Rules under R. 46 (4)—Statement. 

- Omission of statement under—Only purchaser- 

can raise an objection, if any. 

An objection on the ground of omission of the state¬ 
ment required by R. 46 (4) is available to the purchaser;, 
but it does not lie in the mouth of the debtor or his re¬ 
presentative to take exception to the validity of the sale- 
on this ground. (. Suhrawardy and Graham , //.) HaRA- 

prasad v. Gopal Chandra. 45 C. L. J. ?3 = 

31 0. W. N. 299 = 100 I.C. 997= 

. A. I. R. 1927 Oal. 316.. 
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BENGAL PUBLIC DEMANDS RECOVEBY ACT 

(1913). R 47- 

Rules under R- 47 ( 3 )-Proclamation. 

__ Omission to publish proclamation at 1 liana is not 

,at \n omission to publish sale proclamation at the local 
Th „ V1 i, not fatal to the sale if no injury is caused to the 
Iblor .(Suhrawanly ami Graham, JJ.) H AH APR ASAD 
: (iOPAL CHANDRA. c ^ N f J^Z 

A. I. R. 1927 Cal. 315. 
BENGAL PUBLIC GAMBLING ACT (II OF 

S 2. (as amended by Act IV of 1913)—Gaming. 

_ Definitional' gaming is only descriptive To 

brin" case under "gaming" it must he established that 
oaine was for money staked on result of Same 
“ The definition in the Act does not really define ganun» 
but merely indicates what it is like and excludes wager¬ 
ing or betting on some particular occasion and in some 
particular circumstances and also excludes lottery To 
hri,w the case within the meaning of gaming’ all that 
, JO he seen is whether the game that was going on 
was for money which was staked on the result of the 
game which was to.be lost or won according to the sue- 
b f a :i lir e of the person who has staked provided of 

course th i d was not'a lottery. 31 Cal. 542; 39 Cal. 968; 
40 Mad 356, Ref. (Makerji, J.) ARJOON SINGH v. 

1929 Cr. C. 513 = 33 C. W. N. 910 = 


EMPEROR. 


A. I. R. 1929 Cal. 769. 


■Question whether game is of pure chance or one in 
r:,j. shill proponderates is no longer pertinent. 

‘ The question as to whether a game is one of pure 
•hance or one in which the element of skill preponderates 


BENGAL REGULATION. 

but recognised by Law, though unenforceable at Law, 
are persons who conduct a business, the very nature of 
which disentitles them to have recourse to Courts of law 
to recover the claims otherwise sustainable. (Buckland , 

/.) Leicester Co v. S. p. Malik. 

27 C. W. N. 442= 80 I. C. 498 = 
A. I. R. 1923 Cal. 445. 

BENGAL REGULATION. 

-(I of 1793). 

See PERMANENT SETTLEMENT REGULATION. 

(VIII of 1793). 


See Decennial Settlement Regulation. 

(II of 1793). 


See Inherit ance Regulation. 
(XIX of 1793). 


See REVENUE FREE LANDS (NON-BaDSHAHI 

Grants) regulation. 

(XXXVII of 1793). 


See Revenue Free Lands (Badshahi Grants) 
regulation. 

(XLIV of 1793). 


Sec Grant of Leases Regulation. 

{XLVIII of 1793). 


See Quinquennial Register Regulation. 

—(I of 1801), S. 14-Effect of. 

■Failure to get taluq separated does not make the 


are no longer pertinent under the Act as it stands now. 
What is to be seen is whether the game is covered by 

2fu mean, by “ gaming"; if i, is, it is hit lay the Ac. 

unless it is a game of mere skill. 6 C. L.J. /OH, Kxpl. 
n/lkerji, J■) ARJOON SlNGH EMPEROR. 

/ukC 1 ' J ' 1929 Cr. C. 513=33 C. W. N. 910 = 

A. I. R. 1929 Cal. 769. 

Ss. 3, 4, 5 and 6—Applicability. 

_ Presumption under S. 6 arises only under peculiar 

circumstances mentioned by statute itself—Magistrate 
not satisfied that premises are used as common gaming 
/ l0US e—JVo presumption under S. 6 arises. 

The presumption of law under S. 6 arises only in the 
peculiar circumstances mentioned by the statute itself, 
i e if the warrant authorises a search on the footing of 
the premises being a common gaming house and when 
the search results in a find of_ instruments of gaming. 
When the requirements of S. 5 are not strictly complied 
with inasmuch as the Magistrate does not say anywhere 
in the proceedings that the premises were used for a 
common gaming house, the presumption under S. 6does 
not arise, and if there is no evidence showing that the 
premises had been kept for the profit or gain of the 
accused, they cannot be convicted under S. 3 or S. 4. 

( Afuherii /•) GaNGADAS BaNERJI v. EMPEROR. 

V 51 C. L. J. 224 = 51 C. L. J. 396 = 

1930 Cr. C. 541 = A. I. R. 1930 Cal. 365. 

Ss. 11. 11 (a)—Finding of fact. 

--A finding whether the “ring game” is a game of 

skill or chance is a finding of fact and unless there is a 
grave error, the High Court will not interfere. ( Jwala 
Prasad J.) DAMRI Ml AN v. EMPEROR. 

3 U. P. L. R. (Pat.) 55 = 611 C. 518 = 

22 Cr. L. J. 390. 

—(Amendment) Act (IV of 1913)—Scope. 

- —Raci ng in pa rt tier ship—Val id it y. 

It cannot be held that persons who enter into partner¬ 
ship for the purpose of making agreements not forbidden 


taluqdar a lease-holder . 

The penalty and the only penalty imposed by the regu¬ 
lation on the talookdar who omitted to apply for the 
separation of his talook within the period of limitation 
was that such talukdar forfeited all title to separation 
under Reg. VIII of 1793, but in other respects the rights 
of the talookdars are not meant to be in any degree 
affected by this regulation. He would be considered a 
dependent taluqdar in the sense that this taluk shall not 
be entitled to be separated from the zamindaris to which 
it may be attached. Jugodish case (A. I. R. 1926 Pat. 
369), Diss. from. {Das and Ada mi % JJ.) KAMAKHYA 

Nar \in Singh v. Bhuvaneshwar Lal Singh. 

7 Pat 594 = 1151. C. 204 = 
A.I.R. 1928 Pat. 516 (528, 529). 

—(XLII of 1803), S. 2 (2)—Mahalwari. 

-“ Mahal ” signifies property held under one title 

— “ Mahahoari" is used in contradistinction to “ niauza - 


wart . 

The word “mahal” which is used in the Bengal Regu¬ 
lations as the equivalent of the English word “estate”, 
signifies, not the property of person, and the property 
held under one title, whether by one person or by many. 
The word “mahalwari” is used in contradistinction to 
“mauzawari” which defines every separate mauza or 
village in the revenue records. ( Rankin , C. J. and 

Chose. JJ.) Tarakeswar v. Satish Kanta. 

51 C. L. J. 297 = A. I. R. 1930 Cal. 411. 

-(II of 1805). 

See limitation regulation. 

(XII of 1805). 


See Cuttack Land revenue Regulation. 
<XI of 1806). 


See Troops Transports and Travellers as¬ 
sistance Regulation. 

(XVII of 1806). 


See Land Redemption and foreclosure Re 
gulation. 

-(V of 1812). O' 


See Land revenue Sales Regulation. 


481 

3ENGAL REGULATION. 


^Advoca^ M'r'-, • :■ Ur 

CIVIL, CRIMINAL AND REVENUE J An ,^ u i <' ,< 


XXIX of 1814). 

See Birbhum Ghatwali Land Regulation. 

(HI of 1818). 


See State prisoners Regulation. 

(II of 1819). 


See Land Revenue assessment (Resumed 
Lands) Regulation. 

-(vm of 1819). 

See PATNI REGULATION. 

■(VII Of 1822). 


BENGAL RENT RECOVERY ACTi(1865> 
-(V of 1893). 

See Sonthal Parganas Justice Regulation. 

{IV of 1910). 


See Sonthal Parganas Rural Police Regula¬ 


tion. 


See Bengal Land Revenue Settlement Regu¬ 
lation. 

-(XI of 1825). 

See Bengal Alluvion and Diluvion regula¬ 
tion. 

-(X of 1829). 

See Stamps Regulation. 

(VII of 1832) (Modifying Bengal Reg. V of 1831). 

- Applicability to Oudh—Conversion before date of 

.annexation—Caste Disabilities Remcrval Act {XXJ of 
1850) — Acts do not apply . 

Regulation VII of 1832 or Act XXI of 1850 can be held 
to be applicable to the Province of Oudh from the date 
of annexation at the earliest, i.e., on 13th February, 
1856 and therefore the Regulation and the Act do 
not apply to the case of convert who renounced his 
.religion before that date. {Stuart^ C. J. cind Wazir 
Hasan , /.) MlTAR SEN SlNGH v. MaQBUL HASAN. 

4 0. W. N. 1243 = 3 Luck. 154 = 107 I. C. 890 = 

A. I. R. 1928 Oudh 138. 

S. 9 and Bengal Civil Courts Act (VI of 18171. 

■S. 24— Applicability — Pre-emption—Mahomed an 


BENGAL RENT ACT (X OF 1859). 

- Occupancy right under , was not transferable — 

Thekadar cannot acquire right. 

A right of occupancy under Bengal Act X of 1859 
was a personal right. 22 W. R. 22 (F. B.), Foil. The 
raiyat could not transfer or make use of the right of oc¬ 
cupancy as subject of property. A person in possession 
as thekadar cannot acquire a right of occupancy. {Das 
and Ross , //.) C. H. EDGELL v. BlSWANATH PRASAD 

Singh. 2 P. L. T. 654 = 62 I. C. 59 = 

A.I.R. 1921 Pat. 428. 
S. 6—Lease holders. 

- -Rule as to occupancy does not apply to yearly 

lease-holders. 

The general rule under S. 6 of Act X of 1859 is 
undoubtedly to the effect that every raiyat who has 
cultivated or held land for a period of 12 years has a 
right of occupancy in the land so cultivated or held by 
him whether he held under patta or not, so long as he 
pays the rent payable on account of the same, but this 
rule shall not apply to khamar nijjot or sir land belonging 
to the proprietor of the estate or tenure and let by him 
on lease for a term of years or year by year. ( Das and 
Foster , JJ.) GOPINATH SARANJI v. AjHARRUL 

Haque. 8 P. L. T. 578 = 101 1, c. 119 = 

A. I. R. 1927 Pat. 225. 
S. 6—Tenancy. 

Construction—Occupancy was held not to be 


— - — - —c « * 

Law does not apply when vendor and pre-emptor are 
Mahomedans but vendee is Hindu. 

Where no local custom exists with regard to pre-emp¬ 
tion amongst Hindus, the Mahoniedan Law of Pre-emp¬ 
tion does not apply when the person claiming the right 
of pre-emption and the vendor are Mahomedans and the 
purchaser is a Hindu. [4 B. L. R. 134 (F. B.), Foil.] 
and the subsequent repeal of S. 9 of Reg. VII of 1832 by 
S. 24 of Act VI of 1871 does not make. 4 B. L. R. 134 
<F. B.) inapplicable to such cases. ( Greaves and 
Panton , //.) AJIMTULLA SAHA v. JADAVNATH 

Chakravarti. 30 C. W. N. 272 = 93 I. C. 18 = 

A. I. R. 1926 Cal. 685. 

(XIX of 1840), S. 19—Scope. 

■Collector allots public jama to enable revenue 


authorities to distribute equitably Government revenue 
■between two revenue Paying units and there is no aecision 
in those proceedings as to Government revenue payable by 
.<each mauza. 

S. 19, Regulation of XIX of 1840, gives power to 
the Collector to draw out a paper of partition, specify¬ 
ing the allotment of the public jama upon each. But the 
Collector allots the public jama upon each of the 
mauzahs to enable the revenue authorities to find 
whether the division of the property, and the allotment 
-of the jama on each estate into which it may have l)een 
divided have been made agreeably to the Regulation, 
and there is no decision in those proceedings as to the 
•Government revenue payable by each of the mauzahs 
constituting the mahal. ( Das and Allans on , JJ.) 
Doma Bhagat v. Raja Ram Singh. 

9 P. L. T. 661 = 8 Pat. 95 = 115 I. C. 225 = 

A. I. R. 1929 Pat. 22. 


(Ill of 1872). 


See Sonthal Parganas Settlement 
tion. 


Regula- 


- — -* 

c rented — Deed—C oust ructi on. 

A suit in 1864 by a Zemindar against his tenan 
claiming possession of certain chur land was compro 
mised and fresh patta and kabuliyat fixing a yearly ren 
for a term of 8 years, were executed. After the expir 
of the term a fresh patta and kabuliyat were to be give] 
at a fair rate to be then settled. The kabuliyat conti 
nued “ if after the fair rent is settled according to th 
proper rate prevailing in the villages I refuse to pay tha 
rent, then you will bring the lands under your khas pos 
session by evicting me therefrom; and I shall not be abl 
to make any objection to the same.” Until a fresh ren 
was settled the tenancy was to continue at the fixed rate 

Held , upon the construction of the lease there was n. 
right of occupancy. {Lord Dunedin.) MidNapor' 
Zamindari Co. v . naresh Narayan Roy 

48 I. A. 49 = 48 Cal. 460 = 14 M. L. W 265 - 
64 I. C. 231 = 30 M. L. T. (P. C .) 279 = 

A. I. R. 1922 P. c. 24] 
BENGAL RENT RECOVERY ACT (VIH O] 
1865). 

Scope. 

.S. 208, Chota Nagpur Tenancy Act with Ren 
Recovery Act forms a complete Code for actual process o 
selling and effect of sale but operation of sections deal 
ing with institution of execution proceedings is not fir- 
vented—C.P. Code , O. 21, R. 22. • pre 

No doubt S. 208 with the Rent Recovery Act form 
a complete Code for the actual process of selling anc 
the effect of the sale of a tenure of holding but thi 
does not prevent the operation of sections dealing witl 
the institution of the execution proceedings themselves 

and if a decree is more thanone year o.d“ s “ 

reason why it should be executed, without notice, agains 
a tenure or holding. {Ross and Fazl AH Jr 
BALDEO DAS BlRLA v. LAL NlLMANI NATH ’ s/h 
DEO. 8 Pat. 122=9 P. L. T. 627 -113 t Q 681 = 

A. I. R. 1928 Pat. 61J 
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BENGAL RENT RECOVERY ACT (1865), S. 16. 

S. 16 —Applicability. 

_c 16 applies to sale of tenure for arrears of 

fjtst—Chota Nagpur Tenancy Act (1908), S. 208. 

Section 16 of the Bengal Rent Recovery Act of 1865 
fln ~ apply to the sale of a tenure or holding for 
arrears of cess by virtue of S. 208 of the Chota Nagpur 
Tenancy Act. It follows, therefore, that the purchaser ; 
U . a uires the property free from all incumbrances unless 
the case comes within the proviso to S. 16. (Das and 

Idami //•) SR1MAT1 TULSH1 MAHATAM v. GAJA- 

DHER MARAWARI. 6 Pat. 317 = 103 I. C. 464= j 
nHER A. I. R. 1927 Pat. 266. 

BENGAL REVENUE RECOVERY ACT (I OF 
1890) ' S. 5—Invalid Sale. 

■Sale of estate not in arrears is without jurisdic - 

^ _ i A* t f . 9 I 


BENGAL SURVEY ACT (1876), S. 41. . / ‘: 

rities. 13 Cal. 280 and 19 C. W. N, 1038, Foil. (Suhra- 
wardy and Duval , //.) SUJJAD AHAMMAD CHOW- 
DHRY v. SACHINDRANATH ROY. 85 I. C. 1012 = 

A. I. R. 1925 Cal. 1052. 

S. 41—Dispossession. 

Limitation Act , Art. 142— Adverse decision 
under , is dispossession. 

An adverse decision under S. 41 of the Bengal Sur^ 
vey Act amounts to dispossession within the meaning; 
of Art. 142. ( Das and Ad ami, JJ.) BAHADUR ALL 

Khan v. Secretary of State. 61 1, c. 78 = 

2 P. L. T. 133=A. I. R. 1921 Pat. 277. 

S. 41—Effect of Order. 

- Survey officer unable to decide fact of possession 


-- kJU* i v/---- # rr a J 1 T 

t ion and the title of real owner is not affected thereby. 

A Collector acts without jurisdiction in selling estates 
which are not in arrears under the Revenue Sale Law 
his power is restricted to a sale of estates in arrears 
only The real owner’s title is not affected by the sale 
bv the Collector of an estate not in arrears. (Coutts 

Id Mam. JJ.) Mohammad Wahefd v . Mt. j 

SUNDER basi kuer. 70 IC - 714 ~ 

bUND A. I. R. 1922 Pat. 445. > 

BENGAL REVENUE SALES LAW. See Bengal 
land Revenue Sales act. 

BENGAL SANITARY DRAINAGE ACT (VIII 

OF 1895). j 

S. 16 —Applicability. 

•S. 16 applies to lands within and outside the 

Municipality . . . . . . 

Section 16 applies m the case of lands acquired within 
or outside the Municipality. < B. B. Ghosc and Panton , 

t t \ secretary of State v. Fakir Md. Mandal. 
JJ ' ) ‘ 45 C. L. J. 185 = 101 I. C. 349 = 

A.I.R. 1927 Cal. 415 
BENGAL SURVEY ACT (V OF 1875). 

S. 40 (1)—Scope. 

_ Order under, bears analogy to order under S. 34 

of Bengal Regulation VII of 1822. 

A possessory order under S. 40 (l) bears an analogy 
to a decision under S. 34 of Bengal Regulation VII of 
1822. (Mookcrjee and Panton , //.) MAHARAJA OF 

COOCH BEHAR V. mohendra Ranjan Rai. 

34C. L. J. 465=66 1.0. 923 = 
A. I. R. 1921 Cal. 277. 

S. 41—Assistant Settlement Officer. 

- •Decision of, will have the force of a Civil Court 

decree. 

Revenue Officer appointed with the additional desig¬ 
nation of Settlement Officer is vested with the powers of 
a Superintendent of Survey under the Bengal Survey 
Act and he has the powers of a Collector under Section 
41 of the Act. He has power to delegate his function 
under this section to an Assistant Settlement Officer and 
the latter’s decision as to possession has the force of a 
decree of a Civil Court. (Coutts and Ross, JJ.) 

Balgobind Kumar v. Rai Beharilal Mitter. 

66I.C. 471 = 1922 P. H. C. C. 114= 
3 P. L. T. 617=A. I. R. 1923 Pat. 96. 

Ss. 41 and 62-Civil Court. 


from the evidence collected by him—His order that the 
boundary should be plotted as it stood in the revenue 
survey map was held to be not an order determining the 
fact of possession. 

A Survey Officer being unable to decide the fact of 
possession from the evidence collected by him refused 
to decide who was in actual possession and directed that 
the boundary should be plotted as it stood in the revenue 
survey map. 

Held, that his order was not an order determining the 
fact of possession though S. 47 of the Bengal Survey 
Act directs that the Survey Officer in deciding a dispute 
as to boundaries between two mauzas must determine 
the boundary with reference to actual possession. 
(Suhrawardy and Cammiade, JJ.) HEMANGIN1 
DEBI V. MUNDIR Mridha. 112 I. C. 823= 

A. I. R. 1928 Cal. 576. 

S. 41—Limitation. 


-- Order under—Suit instituted more than 3 ye are 

after order, is not barred by Limitation Act, Art. 46. 

The order under S. 41 of the Bengal Survey Act has, 
until reversed or modified by competent authority, the 
force of an order of a Civil Court declaring the parties te 
be in possession of the land in accordance with the 
boundary as determined by the Collector. A suit in¬ 
stituted 3 years after the date of the order is not barred 
by Art. 46 of the Limitation Act. ( Mookcrjee and 
Panton, JJ.) MAHARAJA OF COOCH BEHAR v~ 
Mahendra Ranjan Rai. 34 C. L. J. 465=" 

66 I. C. 923 = A. I. R. 1921 Cal. 277. 

- Order of Collector—Limitation Act , Art. 142 

applies to suit to modify or reverse Collector's order _ 

Limitation Act, Art. 142. 

The order of the Collector under S. 41 operates as a 
decree of a Civil Court and it cannot be reversed or 
modified without any limitation of time. Art. 142 of the 
Limitation Act must apply, when it is sought to reverse 
or modify the order of the Collector, the date of dis¬ 
possession being the date of the order of the Collector. 
(Das and Adami, JJ.) PaRBHU CHARAN BHARTHI 

v . Secretary of State. 611.C. 46 = 6 P.L.J. 61 = 

2 P.L. T. 118=A. I. R. 1921 Pat. 31. 


-In spite of order under S. 41 Civil Court 

• A _ a: A 2x1 - 


can 


adjudicate question of title. 

The question of title may be determined by a Civil 
Court and S. 41 of the Act does not preclude it from 
finding as to who was in possession of the disputed 
and anterior to the order passed by the survey autho- 


- Settlement of boundary dispute—Effect of order 

—Suit for possession by landlord. 

I An order under S. 41 of the Bengal Survey Act has 
the force of a decree of a Civil Court and the party in 
whose favour the order is passed should be considered 
to be in actual possession at the date of the order, and a 
person wishing to upset the order must bring a suit 
within 12 years from the date of the order. 

An order settling a boundary dispute under S. 41 of 
the Bengal Survey Act is not void if, after the decision 
is come to, boundary pillars are not set up. The placing 
of boundary pillars is a part of the procedure which is 
I performed by the officers of the Survey Department 
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BENGAL SURVEY ACT (1875), S. 62. 

after a boundary dispute is decided. It is to be presum¬ 
ed that the boundaries were duly laid down and the 
burden of proving the contrary lies on the party alleging 
it. {Das and Ad ami, JJ.') RAFIQ-UNNISSA v. 
KESHWAR NARA1N SINGH. 59 I. C. 840 (Pat.). 

Ss. 62 and 41—Scope. 

_Judgments of the survey officers in disputes as^to 

boundaries are no evidence of title : 8 C. W. N. 8/6, 
Foil. {Doss and Kulwantsahay, //.) PILCHER AND 

Co. z/. Satish Chandra. 115 I. C. 217= 

A.I.R. 1928 Pat. 399. 

BENGAL TENANCY ACT (VIII OF 1885). 

Abatement of rent. 

-Abatement of rent can be claimed in a case under 

the Bengal Tenancy Act. {Pearson and Grahain , //.) 
GOSTA BEHARI PRAMANJCK V. HEM CHANDRA DAS. 

51 Cal. 1022 = 821. C. 315 = 29 C. W.N. 124 = 

A. I. R. 1925 Cal. 356. 

Applicability. 

- Notification No. 964, T.R ., dated 5th November , 

1898 extending Bengal Tenancy Act to Western Duars 
—A darchukanidar can establish that he is an occupancy 

tenant. . , 

The plaintiffs were the holders of a jote, a chukani 

tenancy held by one C under whom the defendants 

alleged they were darchukanidars. The chukani was 

sold for arrears of rent and was purchased by the 

plaintiffs who served a notice on the defendant under 

S. 167, Ben. Ten. Act for annulling the encumbrance and 
thereafter instituted a suit for khas possession. The 
defence was that the defendants had occupancy rights in 
the lands and so were protected from eviction. 

Held , that though a darchukani tenancy created by a 
chukanidar who had no right to create the same would 
not be recognized by law and would not be 
binding on the jotedar, yet considering the true 
meaning and effect of Notification T. R. dated 
5th November, 1898. Cl. (4), by which the Bengal 
Tenancy Act was extended to the Western Duars 
from 1st January, 1899, the defendant should have a 
chance of establishing that he was a tenant whose ten¬ 
ancy was fit to be recognized inlaw and that as such 
tenant he had acquired a right of occupancy which 
protects him from eviction. {Mukerji and Mitter, JJ.) 
Sanjua URAO v. Matadin Agarwalla. 

55 Cal. 428 = 1111. C. 276= A. I. R. 1928 Cal. 322. 

- Lease of homestead within Municipal area — 

Bengal Tenancy Act does ?iot apply. 

Per Mitter , J. —Lease of homestead land within the 
Municipality cannot b§ governed by the Bengal Tenancy 
Act. 

Per Duval , /.—The mere fact that the land lies within 
the Municipality is not necessarily sufficient to bring the 
case under the Transfer of Property Act. {Duval and 
Mitter , JJ.) SAFOR ALI v. ABDUL MAZID. 

31 C. W.N. 282 = 100 I. C. 614=47 C. L. J. 27 = 

A. I. R. 1927 Cal. 279. 

- Lease for residential purposes and not for agri¬ 
cultural purposes is not governed by Bengal Tenaney 
Act , even though right to fruit trees on the land is given 
to the lessee—In such cases conduct of parties should not 
be considered. 

Where on the land in suit at the time of the lease 
there were only a certain number of fruit-trees and by the 
lease the lessees were to enjoy the land by erecting houses 
on it and planting, if they so liked, other fruit trees, and 
the provision was that thel ease should continue to . the 
lessee’s heirs, but there was a further provision that if at 


BENGAL TENANCY ACT (1885). 

any time the lessor should require the land he would give 
notice to the lessees who woulck therefore, give up the 
land on receipt of the value of the fruit-trees, etc. 

Held , that the land was not let out for purposes of cul¬ 
tivation but for residential purposes with the right to take 
fruits from the trees on the land and to plant other fruit 
trees and take their fruits. The mere fact that there is 
a right to plant trees or pluck the fruits of trees would 
not by itself convert a potta granted for a residentials 
purpose into a horticultural lease carrying the same rights 
as an agricultural lease and so bring it under the Bengal 
Tenancy Act, but it is governed by the Transfer of 
Property Act, and that the rights as between the parties 
must be determined on a constiuction of the lease, and 
the conduct of the parties after the lease has once been 
entered into cannot be considered. {Suhrrawardy and 

Duval , JJ.) Gopal Chandra Banerjee v. Bhut- 
N ath SaSMAL. 42 C, L. J. 520 = 92 I C. 411 = 

A.. I. R. 1926 Cal. 312. 

. W J, e*hcr B. T. Act or Transfer of Property Act 

epplic* at pends on nature of the cri ginal tenancy a?id 
7iot C7i character of parcels included i?i the sub-tc7ia7icy. 

Whether a case' is governed by B. T. Act or Trans¬ 
fer of Property Act depends upon the nature of 
the original tenancy and not on the character of the 
parcels included in the sub-tenancy. Actual origin of the 
tenancy need not be investigated. When tenancy was 
sub-let, if it was an agricultural holding, B. T. Act 
applies. {Mockerjee and Rankin , //.) R A MPA DO 

Sarkar v. atore Dome. 84 I. C. 740 = 

40 C. L. J. 307 = A.I.R. 1925 Cal. 202. 

——Under tenure — Ja?na ificluding agricultural 
land as well os homestead—Bengal Tenancy Act and 
Transfer of Property Act applies. 

Where the jama of an under-tenancy contained at the 
time of its creation agricultural land as well as homestead 
the Beng. Ten. Act applies and T.P. Act does not apply. 
( Newbculd , J.) ABHAIPADA SlRCAR v. ATORE DOME. 

67 I. C. 66 = A. I. R. 1923 Cal. 294 (2). 

Homestead. 

—-- Honestead portion is 071 the sa7?ie footing as 

cultivated area. 

Homestead portion of an agricultural holding is on 
the same footing as a portion under actual cultivation in 
the absence of local custom or usage. {Mcokerji and 
Rankin, JJ.) RAMPADO SARKAR v. ATORE DOME 
84 I.C. 743 = 40 C. L. J. 307 = A. I. R, 1925 Cal. 202. 

- Homestead sold by tena7it for 7ion-agricultural 

purposes—Transfer recog7iiscd by Landlord, on receipt 
of Salami and the re7it quadrupled—Settlement must be 
take7i as new cme — T. P. Act {IV of 1882)— S. Ill (Z) 

applies. 

A Raiyat sold his homestead, which formed a part of 
his non-transferable occupancy holding within municipal 
limits, to a pleader for residential and professional pur¬ 
poses. The landlord received Salami and recognised the 
transfer. Rent receipts were granted in the form prescrib¬ 
ed by the Tenancy Act, in most of them the tenancy 
being described as Karsa. In a suit by the landlord for 
ejectment after 6 months’ notice to quit. 

Held, that the Defendants’ tenancy was not a con¬ 
tinuation of the old tenancy but one originated in a new 
settlement with the landlord. The lease since taken by 
the Defendant was not taken for purpose of agriculture 
or horticulture but for residential purposes, and in order 
to the practice of the Defendant’s profession as a pleader 
in the local Courts. The tenancy, was therefore govern¬ 
ed by the provisions of the T. P. Act and • had been 
terminated by the notice to quit duly served. (1889) 

16 Cal. 652 and (1892) 19 Cal. 489 Followed. {Teunon 
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and Abdul Majid. //.) HARENDRA KUMAR ROY 

(’howdhury v. Har Kishore Paul. 

70 I.C. 166 = 26 C.W.N. 389 = A.I.R. 1922 Cal. 201. 

Interpretation. 

__ Rights reserved by legislature to tenants ean be 

claimed by suit as well by defence. 

The mere declaration by the legislature that a tenant 
has certain rights which he might enforce by suit cannot 
by itself suggest that the right cannot be claimed by way 
of defence. ^If the right is there, it can be enforced by 
a suit as well as claimed by way of defence. {Fazl 
Ah and Chatterji. J J.) RAMESHWAR MANDAR V. 

Badri Sahu. H P- L. T. 470- 

A. I. R. 1930 Pat. 105. 

Landlord and Tenant. 

- -Holding truer on expiry of lease does not neces¬ 
sarily create tenancy of any kind—Each case depends 
upon facts and intention of parties—English law prin¬ 
ciples are not windly applicable to cases under Bengal 
Tenancy Act. 

The act of holding after the expiration of the term 
does not necessarily create a tenancy of any kind, it 
being in each case a question of fact, what the intention 
of parties was. At the common law, if the tenant con- 
tinues in possession by consent of his landlord, he is 
deemed prima facie a mere tenant at will. In England 
in the absence of rebutting evidence the inference arising 
from payment and acceptance of rent is that the tenancy 
is tenancy from year to year and prima facie the renewed 
tenancy is subject to all the terms of the expired tenancy 
which can be applied to a tenancy from year to year. 
But these doctrines of English law are not applicable to 
the whole extent under the Bengal Tenancy Act. 

( Rankin , C. J. and C. C. Chose, J.) GOPAL CHANDRA 

rudra Khater KarikaR. 33 C. W. N. 1207 = 

A. I. R. 1930 Cal. 262. 

-To a tenancy having its origin 80 or 85 years ago 

provisions of T.P. Act or Bengal Tenancy Act are not 
applicable. ( Rankin , C. J. and Mukerji , /.) HE- 
MANGINI DASS1 v. ASUTOSH I)AS. 113 I. C. 568 = 

A. I. R. 1929 Cal. 330. 

- Tenancies of homestead land and of the nature of 

village service tenure are not governed by Bengal 
Tenancy or T.P. Act and are not transferable — Surren¬ 
der by tenant—Former tenant absconding—Landlord 
can take direct possession. 

Tenancies of homestead land created for the purpose 
of habitation and purely of the nature of village service- 
tenure are not governed by the Bengal Tenancy Act or by 
the T.P. Act and are not transferable except by custom or 
usage and where there has been an implied surrendei of 
the land and the former tenants have abandoned the 
land the landlord is entitled to take direct possession of 
it. 7 C. L. J. 309 and 20 C. W. N. 322, Foil. {Duval 

and Mitter , //.) ADHAR CHANDRA I)EY v. BlPIN 

Chandra Dey. 100 I.C. 167 = 

A. I. R. 1927 Cal. 373. 

- Bengal Patni Regulation , S. 11 —Landlord can 

realise rent after one year under ordinary law y i.e., 
Bengal Tenancy Act. 

Even if a landlord allows his rent to fall into arrear 
for a period exceeding one year, he is not debarred from 
realizing it under ordinary law. The Patni Regulation 
gives to the zamindar the right to realize the rent by a 
summary procedure and that summary procedure is res¬ 
tricted only to periodical rents. But the zamindar is not 
bound to realize his rent every six months. He can wait 
for a longer period, and if he does wait for a longer 
period he can proceed under the general law for the 
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realization of his rent. {Jwala Prasad and Bnckuilf 

//.) Shaikh Abdul Gaffarz/. F. B. downing. 

5 Pat. 415 = 8 P. L. T. 343 = 98 I. C. 893 = 

A.I.R. 1926 Pat. 465 (471) 

A landlord is entitled to consideration for re¬ 
cognising the purchase of a non-transferable occupancy 
holding. ( Chakravarty , J.) SASI KaNTA ACHARJEE 

Bahadur v. Genda Sheikh. 821. C. 970 = 

A. I. R. 1925 Cal. 389. 

Land revenue. 

Even in case of possession by trespasser land asli 
at Permanent Settlement cannot on re-emergence be re¬ 
sumed and assessed with revenue. 

Upon re-emergence after submergence subsequent to 
the Permanent Settlement, of lands which were asli at 
the Permanent Settlement and assessed as such, revenue 
cannot be assessed by the Government on the lands. If 
the person in possession is not the rightful owner, the 
Government is not on that account authorised to resume 
and assess the land with revenue upon such re-emergence. 
(Aleiabould and B. B. Chose, J J.) SECRETARY OF 

State v. Kali Narayan roy Choudhury. 

85 I. C. 211 = 29 C. W. N. 119 = 

A. I. R. 1925 Cal. 273. 

Land Tenure. 

-Jote is a general term with respect to a holding 

and it is not necessarily equivalent to a “ Raiyati jote ”• 
A.I.R. 1922 P. C. 241; 21 C. W. N. 188; and 8 C.W.N. 
117, Foil. {Suhrawardy and Graham , //.) TaRINI 
Char an v. Srish Chandra. 56 Cal 173 = 

115 I. C. 81 = 48 C. L. J. 97 = 32 C. W. N. 687 = 

A. I. R. 1928 Cal. 880. 

- Incidents are governed by custom. 

The term “ Chukani” is used with regard to a parti¬ 
cular sort of tenancy and its incidents are governed by- 
custom. {Walmsley and Chose , //.) BHAJAN SHEIKH v. 

Balai Sarkar. A.I.R. 1923 Cal. 375. 

Merger. 

- Purchase of raiyati holding by fractional pro¬ 
prietor—Holding does not merge in larger interest even 
before or after the Act—Interest acquired passes to 
purchaser of such proprietor s interest. 

Both before and after the passing of the Bengal 
Tenancy Act in 1885, even if the occupancy right ceased 
to exist on a purchase of the raiyati holding by a frac¬ 
tional proprietor, the holding did not merge in the larger 
interest. The interest acquired does not cease to exist 
because the co-sharer transfers his interest to another 
proprietor, but it would pass to the transferee of the 
proprietary interest. {Dawson Miller , C. J. and Foster 

j.) Gopi Singh v. Jagdeo Singh. 

8 P. IT. 69 = 102 I. C. 386 = 
A. I. R. 1927 Pat. 172. 

Mokarary land. 

-The mere fact that a certain rate is mentioned with 

respect to excess land that may be found in possession of 
the tenants does not create a presumption as to the 
mokarari nature of the holding. {Suhnnuardy and 
Duval , //.) RAMIJUDDIN V. RAI RADHA KaNTA 

Aich Bahadur. 801. C. 987= 

A. I. R. 1925 Cal. 245. 

Occupancy holding. 

- The raiyat has property in the holding distinct 

and apart from the parent estate. 

Per Das , J. —An occupancy holding forms a property 
by itself and is capable of being held and is in fact held 
distinct and apart from the estate, within the ambit of 
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which it may happen to lie. An occupancy holding is 
heritable; it is transferable with the consent of the land- 
lord. The raiyat is entitled to cut down trees provided 
there is no local custom to the contrary. S. 65 protects 
the tenant from ejectment for non-payment ol rent, but 
allows the landlord to bring the holding to sale with the 
result that the surplus sale proceeds are available to the 
tenant. This is a clear recognition of property in the 
raiyat distinct and apart from the parent estate. 
(.Dawson Miller , C.J., Das and Ad ami , JJ.) BHONU 

Lal Chowdhury v. \V. A. Vincent. 

3 Pat. L. T. 653 = 65 I.C. 882 = 
A. I. R. 1922 Pat. 619 (635). 

- Non-transferable occupancy holding—Sale of 

the holding in execution of the money-decree against the 
holder is valid. 

A decree-holder, not being the landlord of the holding, 
can, against the will of the judgment-debtor and without 
the express consent of the landlord of which there is no 
evidence, cause a portion of the judgment-debtor’s 
occupancy holding to be sold in execution of a money- 
decree. Further a landlord who has obtained against 
his tenant a money-decree can, in execution thereof sell 
the non-transferable occupancy holding without the 
tenant’s consent. (.Dawson Miller , C.J.,Das and 
Adami, JJ.) JUGESHWAR Ml SR A NATH KOERI. 

1 Pat. 317 = 3 Pat. L. T. 205 = 
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sherista consented to the tenant who had his name re¬ 
corded representing them both in transactions and in 
suits affecting the landlord and the tenants. But other 
principles arise where the Court has to deal with the 
case of the sale of a holding, as to which there is noth¬ 
ing in the Bengal Tenancy Act compelling raiyats to 
have their names recorded in the landlord’s sherista. It 
is a question of fact in each case whether the recorded 
tenant does in fact represent the holding in dispute and 
the fact that only one tenant is registered is an item in 
the evidence upon the question whether he is oi is not 
the representative tenant qua the landlord. It is impos¬ 
sible to say that it follows as a matter of law that a co- 
tenant does represent the holding qua the landlord 
when all that is shown is that he is he only recorded 
tenant and is the head of the family. If the recorded 
tenant went and applied for a settlement and the land¬ 
lord settled the land with him then whatever the posi¬ 
tion may be as between him and his brother, qua the 
landlord he is the only tenant. But if on the other hand 
he along with his brother became entitled to the hold¬ 
ing by succession, question will have to be considered 
whether he did in fact represent the holding qua the 
landlord. (Das ami Adami , JJ.) JAIDEB THAKUR v. 

Jamahir MISSER. 69 I. C.565 = 

1923 P. H. C. C. 57 = 1 Pat. L. R. 47 = 

A T -R. 1993 Pat. 206. 


A.I.R. 1922 Pat. 114. 
Occupancy right. 

-A right of occupancy under the Bengal Tenancy 

Act, 1885, appears to be a statutory right, and is not 
conferred by a gift from a proprietor. (Sir John Edge, 

j.) bindeshwari Prasad Singh v. maharaja 
Kesho Prasad Singh Bahadur. 5 Pat. 634 = 
53 I. A. 164 = 7 P. L. T. 553 = 95 I.C. 1025 = 

31C. W.N. 74=44 C.L.J. 86 = 
A. I. R. 1926 P. C. 79 = 51 M. L. J. 587 (P. C.). 

- Older theories do not continue along side Act. 

In addition to the methods to be found prescribed in 
the Bengal Tenancy Act there do not still survive run¬ 
ning pari passu with them the old method of acquisition 
of occupancy right. It was not intended by the Bengal 
Tenancy Act to keep these older doctrines alive. 
(Rankin and B. B. Ghose, JJ.) JANABALI MOLL A v. 

Port Canning. 84 I. C. 735=40 C. L. J. 167 = 

A. I. R. 1925 Cal. 336. 

Recorded tenant. 

- Rent decree—Landlord is not bound to sue legal 

representatives whose names are not registered. 

The landlord is entitled to sue his recorded tenants. 
The death of some of the defendants previous to the 
decree does not in any way affect the liability of the 
tenure, where the landlord had no notice. (Mullick and 
Bucknill , JJ.) JAGDEO NATH V. PRATAP UDHAINATH. 

751. C. 321 = 1923 P. H. C. C. 374 = 

A. I. R. 1924 Pat. 339. 

- Sale of Tenure—Only one tenant recorded — Re¬ 
presentation by such recording, on behalf of all ex¬ 
plained. 

So far tenures are concerned the Bengal Tenancy Act 
makes it obligatory upon the tenants to have their names 
recorded. in the landlord’s sherista whenever they 
become entitled to them by succession. In the case of 
a tenure, therefore, where only one tenant takes the 
trouble to have his name recorded in the landlord’s she¬ 
rista, and the others, either through design or negli¬ 
gence fail to do so, it may be presumed that the tenants 
who failed to have their names recorded in the landlord’s 


Retrospective effect. 

-Under the Bengal Tenancy Act any right of 

occupancy acquired previous to the passing of the Act 
is maintained. (Walmsley and Ghose , JJ.) BHAJAN 
Sheikh v. Balai Sarkar. A.I.R. 1923 Cal. 375. 

Scope. 

- Act is enacted for the protection of tenants , so 

the mere fact that a tenant declines to pay high rate of 
rent which he is not bound to pay under the Act, does not 
disentitle him from obtaining a renewal (per Greaves , J.) 

The mere fact that a tenant has declined to pay rent 
at a rate which he is not bound to pay by virtue of the 
provisions of the Tenancy Act does not disentitle him 
from obtaining the renewal. The Tenancy Act is enacted 
amongst other things for the protection of the tenant 
and it would be a dangerous principle if the landlord 
by indirect means of such a nature were in a position to 
exact a higher rate of rent from the tenant than the law 
allows and it would be a great inducement to a tenant 
to pay a higher rate of rent than he is bound to pay 
under the law if he is sure that by so doing at the end 
of his term he will secure a renewal of his tenancy for 
another period and he cannot otherwise obtain a rene¬ 
wal. (Greaves and Cuming , JJ.) ASHRAF ALI v. 

Arman Khan. 90 L C. 893 = 

A. I. R. 1926 Cal. 162. 

_ Several rent receivers can co-exist but not 

tenants — Under-raiyat has no tangible interests nor is 
it transferable or heritable. 

The scheme and policy of the land laws of Bengal is 
to originally divide persons having interest in agricul¬ 
tural land into two classes viz., those in actual occupation 
or cultivating tenants and those entitled to rent 
from such tenants. There may be several degrees of 
rent-receivers but there is one class of cultivating tenants 
who are called raiyats. The under-raiyat does not 
stand on a much higher footing than hired labourers 
and the raiyat is supposed to be cultivating land through 
his under-raiyat. The Bengal Tenancy Act has taken 
away his right of- acquiring a right of occupancy under 
any condition except by local usage or custom. He is 
no better than a tenant-at-will with no tangible interest 
in the land except that of holding it till the end of the 
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agricultural year. The right of an under-raiyat is not 
transferable; the interest of an under-raiyat is not 
heritable. Though the right of an under-raiyat is not 
transferable without the landlord’s consent it does not 
necessarily or logically follow that it is transferable with 
his consent. Even though it is transferable with the 
landlord’s consent a consent given long after, the trans¬ 
fer cannot be said to have been made with the land¬ 
lord’s consent. One of the ordinary incidents of a trans¬ 
ferable interest is its heritability but the interest of an 
under-raiyat is not heritable. ( Suhrawardy and 
Graham,' JJ.) JNANENDRA NATH MUSTAPHI V. \ 

DUKHIRAM SANTRA. 40 C. L. J. 90 = 82 I.C. 386 = 

28 C.W.N. 865 = A. I. R. 1924 Cal. 850. 

- «.Subsequent lessee cannot sue to collect dues by 

previous lessee—No privity of contract or estate exists | 

between them. I 

Under the Bengal Tenancy Act the question of the 
status of the tenant is not without importance. It would 
introduce confusion into the administration of the Act 
to say that if a holding be leased by the landlord for the 
purposes of cultivation first to one raiyat and then to 
another, the second raiyat would be entitled to collect 
the rent payable by the first. The law as to concurrent 
leases in England appears to be curious and technical 
and in some respects unsettled. ( Richardson and 
Suhrawardy , //.) (SHAIKH) SANGSAR ALI v. 

JAGANNATH Pal. 76 I. C. 252 = 37 C. L. J. 263 = 

A. I. R. 1923 Cal. 368. 

S. 3 (3)—Non-payment of rent. 

■ Non-payment of rent does not necessarily connote 
proprietorship of land. 

It is possible for a raiyat to hold lands without paying 
renc to the landlord, but he does not thereby become the 
proprietor of the soil. He may be a tenant in accord¬ 
ance with the definition of “ tenant ” as given in S. 3 | 
(3) B.T. Act, and still under a special contract does not ' 
pay rent to the landlord. ( Suhrawardy and Cuming , 

JJ.) AswiNi Kumar v. Kamini Kumar. 

87 I.C. 798 = A.I.R. 1926 Cal. 337 (2). 

S. 3—Tenancy of tank. 

- Merc fact that tenancy is of tank does not take it 

out of operation of Bengal Tenancy Act. 

The mere fact that the tenancy is of a tank does 
not take it out of the operation of Bengal Tenancy Act, 
when the lease has been subject of Record-of-Rights 
under Bengal Tenancy Act and is on the face of it a 
raiyati lease. {Cumingand S. K. Ghose, JJ.) BHABAN1 
CHARAN BANIKYA V. SUCHITRA B.MSNABl. 

51 C.L.J. 25 = A. I. R. 1930 Cal. 270. 

S. 3 (3)—Tenancy of waste land. 

- Payment of rent is not necessary to create tenancy 

of waste land. 

The immediate payment of rent is not an essential 
factor in the creation of a tenancy. It is by no means 
unusual for waste lands to be granted to a tenant by 
his landlord with a stipulation that no rent shall be 
payable until they are brought under cultivation. There 
is nothing in the Bengal Tenancy Act which prevents 
such an arrangement. ( Daiuson Miller , C. J. and 
Mullick , J.) CHATTER KUMARI DEBI V. PRATABHUJ 

Singh. 67 I.C. 859 = A. I. R. 1923 Pat. 176. . 

S. 3 (3) and (9)—Index of tenancy. 

- Certain rent payable for one entire khata and for j 

a share in another khata—First khata alone cannot form \ 
tenancy and so cannot be holding. 

It is the rent which gives the index of a particular I 
tenancy and so where a certain rent is to be paid for one 
entire khata and for particular share in another khata, 


it cannot be said that the first khata alone forms the 
tenancy and therefore that alone cannot be a holding. 

2 P. L. J. 563, Expl. ( Adami and Chatterji, IJJ.) 
INDRASAN PANDA v. KABUTRA KUER. 

119 I.C. 556 = A.I.R. 1929 Pat. 237. 

S. 3 (6)—‘ Mai. 1 

- Mai does not define actual rent. 

If malguzari is not to be regarded as necessarily a 
definition of actual rent, still less can the term ‘mal* be 
so regarded. ( Das and James , JJ.) GOPAL SARAN v. 

Maheshwari Prasad. 8 Pat. 666 = 

10P.L.T. 329 = 119 I.C. 65 = 
A.I.R. 1929 Pat. 307 (313). 

S. 3 (8)—Mourasi tenure. 

- Mourasi tenure comes within the definition of 

“ permanent tenure .” 

Mourasi tenures come within the definition of “ per¬ 
manent tenure ” as stated in S. 3 (8) because the word 
“ mourasi,” which implies according to its literal mean¬ 
ing, “ a succession from generation to generation ” in 
the interest held by the mourasidar conveys the idea of 
permanency, as it can be predicated of such a tenure that 
it is held for an indefinite time: A. I. R. 1925 P. C. 97, 
Expl. {Milter, J.) GlRI BALA DaSI v. KEDAR NATH. 
56 Cal. 180 = 117 I. C. 534 = A.I.R. 1929 Cal. 454. 

S. 3 (9)—Homestead belagan land. 

- Homestead belagan land is not only part of hold- 

ing but is in separable from the rest of lands in that 
holding 

All that is required for a holding is that it should 
consist of a parcel or parcels of land whether rent free 
or rent paying held by a raiyat and forming the subject 
of a separate tenancy; and a homestead belagan land in¬ 
cluded in the holding is held by the tenant for the pur¬ 
pose of cultivating the rest of the lands in that holding, 
and such a land is not only a part of the holding but is 
inseparable from the rest of the lands in that holding. 
There is, therefore, no presumption that belagan home¬ 
stead lands are not part of a raiyati holding: 43 I. C. 

377 = (1917) P. H. C. C. 360 = 3 Pat. L. W. 299, Over¬ 
ruled. ( Jwala Prasad , Ross and Wort , JJ.) TlLAK- 

dhari Singh v. Kuman Das. 11 P. L. T. 141= 
123 I.C. 403 = A.I.R. 1930 Pat. 201 (F.B.). 

- Whether belagan homestead land is or is not part 

of ratyafs holding is a question of fact . 

It is a question of fact and not of law as to whether 
a particular homestead land is or is not part of the 
raiyat’s holding and this is to be determined upon the 
facts and evidence in each case. ( Jwala Prasad , Ross 
and Wort , JJ.) TlLAKHDARI SlNGH v. KUMAN DAS. 

11 P.L.T. 141 = 123 I.C. 403= 
A.I.R. 193U Pat. 201 (F.B.). 

- Tenant transferring belagan homestead and 

abandoning his holding—Transferee cannot resist eject¬ 
ment from landlord — Ejectment. 

Where a tenant is not in possession of any portion of 
the holding and he has been held to have abandoned it 
entirely, a transferee of such tenant of belagan home¬ 
stead in that holding cannot resist the suit brought by 
the landlord to eject him from the homestead plot. 
(Jwala Prasad , Ross , and Wort , JJ.) TlLAKHDARI 

Singh v Kuman Das. 123 I.C. 403 = 

11 P.L.T. 141 = A. I.R. 1930 Pat. 201 (F.B.). 

S. 3 (9)—Retrospective operation as amended 

byActIVof 1928— 

- Definition is not retrospective in operation. 

Definition of “ holding ” as amended by Act IV of 
1928 is not retrospective in operation and Court cannot 
disturb a decision between parties correctly arrived at 
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between them according to law on the date of decision, the codified law in the Transfer of Property Act. 

{Rankin, C.J. and Mukerji, J.) B!R BlKRAM KlSHORE holding Zerait otherwise than under a lease tor 
MANIKYA Bahadur v. RAJJAB AU. of years or from year to year do not acquite oc P 

33 C.W.N. 1156 = A.I.R. 1930 Cal. 238. or non-occupancy rights therein. (Jwala 

S. 3 (9)—Undivided share. ! Sah ^ ^ RaMJI RAM * BANS1 RA - T ‘ 


—Parcel of land comprising undivided share is 


not holding. 

Where the parcel of land let to a tenant comprises an 
undivided share in certain land, the letting is not letting 
of a holding within the meaning of the definition. 
( Rankin , C.J. and Makerji , /.) BlR BlKRAM 

KlSHORE MANIKYA BAHADUR V. RAJJAB ALI. 

33 C.W.N. 1156 = A.I.R. 1930 Cal. 238. 

■Parcel of land including undivided share is not 


“ holding .” 

Where a poition of a tenancy includes an undivided 
■fractional share in a parcel of land, it cannot be regard¬ 
ed as a holding. (.Mitter , /.) BlR BlKRAM v. RaJJAH. 
116 I.C. 637 = A.I.R. 1929 Cal. 201 (a) (202). 

-‘ Parcel" cannot mean an undivided share. 

The word “parcel” in the definition of the word 
“holding” implies land within a defined set of bound¬ 
aries, and cannot be taken as meaning an undivided 
share. 25 Cal. 917 n. and 2 P. L. J. 553, Foil. {Adami 

.and Chatter ji , J J.) INDRASAN PANDE v. KABUTRA 

KUER. 119 I. C. 556=A. I. R. 1929 Pat. 237. 

Undivided portions of land cannot constitute a 


and Kulwant Sahay , /.) RAMJI RAM *. B.ANS1 RaUT 

4 Pat. 89 = 84 I. C. 305 = 6 P.L.T. 240 = 
1924 P.H.C.C. 337 = A. I. R. 1925 Pat. 241. 

-A lessee of zerait land is a tenant of a class 

outside Section 4. {Jwala Prasad, A.C.J. 

Sahay , /.) RaMJI RAM v. BaNSI RaUT. 4 Pat. 89 
84 I. C. 305 = 1924 P.H.C.C. 337 = 6 P.L.T. 240 

A. I. R. 1925 Pat 241 (249). 
S. 5—Area held by a tenant, meaning. 

—Area held by a tenant means holding or letting, in 


controversy. ,. 

The term ’area’ held by a tenant means the holding or 

letting, over which a certain controversy has arisen, and 

not the whole land in tenant’s possession. ( Rankir ., 

C.J. and C.C. Chose, J.-) HARI MOHAN v GOUR 

MOHAN Sarkar. 120 I.C. 453-56 Cal. 1164 

33 C.W.N. 564 = A. I. R. 1930 Cal. 253. 

S. 5, Cl. 5—Burden of Proof. 

- Presumption of tenure-holder applies only when 

the land exceeds 100 bighas— Challenging party should 

prove the contrary. # , 

The presumption of tenure-holder applies only when 

the land exceeds 100 bighas and it is not right, for the 

_ . . • _ _ I . nr. 


,. . , . .. . . . SnrinrlPfl Purpose of ascertaining whether the presumption applies, 

Where undivided portions of land have been included ^ £ stitute an enquiry as to whether the person who 

Uhin tKA th» thn.nn, r^nnnt h P Said tO COm- , ^ ^ . r quest j on also holds Other lands from 

the same landlord or otherwise in other parts of the pro- 


within the leasehold, the tenancy cannot be said to com 
prise a holding as defined in the Bengal Tenancy Act. 
.25 Cal. 917, Foil, {Cuming and B. B. Ghose, JJ.) 
Bahadur Ahmad Moulavi v. Hemanta Kumar 
ROY. 94 I. C. 338 = 30 C.W.N. 613. 


Ss. 3 (9), 30 and 182—Undivided share. 

Holding ” does not include undivided share. 


An undivided share of land is not a ‘holding’ within 
S. 3 (9) of the Act and the word ‘parcel* in that clause 
means entire parcel. Therefore S. 30 has no application 
when the tenancy of a raiyat is an undivided share of 
.land. {Newbould and Panton, JJ .) BlNAYAK DASz'. 
Saminuddi. 69 I. C. 209= 24 C.W.N. 1022. 

S 3 sub Sec. (17). 

■Amendment whether retrospective. 


vince or in the same neighbourhood. That may perhaps 
be useful for other purposes, c.g., when considering 
whether the presumption is rebutted, or in a case in 
which there is no presumption. When once the pre¬ 
sumption arises the challenging party should prove the 
contrary. {Rankin, C .J. and C.C. Ghose, J.) HARI 
Mohan v. Gour Mohan. 56 Cal. 1164= 

120 I. C. 453 = 33 C.W.N. 564 = 
A. I. R. 1930 Cal. 253. 

S. 5—Construction of lease deed. 

Lease of bagat land for a limited period—No 


~ V ~ ~ • - _ 

indication in it that lease was meant for agricultural or 
horticultural purposes—Lessee is net raiyat and can be 


siz/t'C/tu/fic/ii, tuncincr / cl/us pctctoc . liOTtlCULlUrCU purpose* —jucsscc is not, 

Held, that sub-Sec. (17) of S. 3 of the Bengal Ten- e j ec t e d after termination of lease — Lease — Construction. 


ancy Act as amended in 1928 is not retrospective in its 
-effect. {Graham and Mitter, JJ.) SURESH CHANDRA 

Dutta v. mohendra Chandra de. 

34 C.W.N. 845. 
S. 4—Nature of tenancy. 

•Question whether tenant is tenure-holder or raiyat 


under B. T. Act ultimately depends on question of fact. 

Though a substantial question of law may, and gener¬ 
ally does arise in determining whether a tenant is a 
raiyat or a tenure holder, the point depends ultimately 
on questions of fact. 46 Cal. 90 (P.C.), Foil. {Miller 
•C. J. and Mac pliers on, J.) TARNI SINGH v. SAT- 
narain Maharaj. 1925 P.H.C.C. 281 = 

6 P.L.T. 787 = 90 I.C. 895 = A. I. R. 1926 Pat. 9. 

S. 4—Under-ryot. 

-—The expression “ryot” in the Act does not include 

•under-ryot. The terms are not interchangeable. {Cum¬ 
ing and B.B. Ghose, JJ.) KlNU SHAIKH v. RAJ- 

xumar Ghose. 96 I.C. 588 = 

A. I. R. 1926 Cal. 1160. 

S. 4—Zerait land. 

■Zerait land is wholly outside the scope of the Act. 


Where the kabuliyat showed that the lease was for a 
piece of bagat land and it contained no indication that 
the tenant was’to be treated as a raiyat or that the pur- 
I pose of the tenancy was agricultural or horticultural, and 
: the limitation as to the rights of the tenant indicated 
in the kabuliyat showed clearly that the lease was 
neither intended to be an agricultural lease nor a 
horticultural lease. 

Held , that the tenant was bound by the contract he 
made, that is, to give up possession of the land after 
the expiry of the prescribed period. {Pearson and 
Chakravarti, JJ.) RATKRISTO v. BATA KRISTO. 

90 I.C. 114 = A. I. R. 1926 Cal. 354 

Ss. 5 and 103-B—Exception to the presumption. 

Tenancy exceeding 100 bighas and recorded in 


Record-of rights as tenure—Kabuliyat expressly stating 
tenancy to be raiyati and all its incidents as given in 
kabuliyat also being those of raiyati holding — Presump¬ 
tion under Ss. 5 and 103-7? being rebutted by kabuliyat , 
tenancy was held only raiyati one. 

A tenancy exceeded 100 bighas in area and was re¬ 
corded in Record-of-Rights as a tenure. The lease was 


- i,ana is xu/iuuy uuisiac trie stupe u/ me sill. ? uuiucu iu ao a. 

Proprietor’s private lands are wholly outside the scope 1 a confirmatory lease. But the kabuliyat expressly stated 
of the Act and settlement of these lands is governed by ! that the tenancy w 7 as a raiyati tenancy. Further all the 
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incidents of the tenancy as mentioned in the kabuliyat, 
-a. h as prohibition of sale, of erection of permanent 
sti uctures, of digging tanks, etc., were those of a raiyati 
holding. 

field, that the presumption under Ss. 5 and 103-B 
wa> rebutted by the kabuliyat, and so the tenancy 
was only a raiyati one. (C am mi ad e and S. A'. Ghosc , 

//.) Jitendra Nath r*. raicharan Biswas. 

33 C.W.N. 356 = 119 I.C. 816 = 
A. I. R. 1929 Cal. 514. 

S. 5—Flower garden. 

-I.and taken for the purpose of a flower garden is 

taken for an agricultural purpose. (Cuming and Mai- 

l;i\ J J.) Shiba Kali Kumar v. Chuni Lad. 

31 C.W.N. 1007=103 I.C. 674 = 

A.I.R. 1927 Cal. 748. 

S 5. Cl. (3) and S. 48—Kabuliyat to mortgagee. 

- Mo> /gager ran at by executing kabuliyat in 

favour of mortgagee docs not hold under a raiyat as 
mortgagee is not a raiyat. 

Where the sum advanced was not paid by the Zar- 
peshgidar as rent payable in advance foi a certain pe¬ 
riod at the end of which the land was to be delivered up 
to the lessor and profits were to be taken interest and 
the Zarpeshgidar was to remain in possession on the 
same conditions until the amount was repaid and the 
property was hypothecated for repayment of the loan in 
the event of the Zarpeshgidar being dispossessed. 

If eld, that the raiyat who executed the lease did not 
by executing kabuliyat become tenant holding immedi¬ 
ately or mediately under a raiyat within S. 5 (3) and 
S. 48 did not apply. Whether Zarpeshgi and the 
kabuliyat constituted one transaction or two transac¬ 
tions is immaterial. (Damson Miller , C. J. and AIul- 

hek, /.) Tilakdhari Singh <>. Chaturgun Bind. 
3 Pat. 266 = 78 I.C. 923 = 1924 P.H.C.C. 4 = 

A.I.R. 1925 Pat. 118. 

Ss. 5, 5 (5). 120 and 120 (2)—Nature of tenancy. 

- Lessee holding less than 100 bighas—.S’. 5 (5) 

does not apply—Land let out expressly for cultivation 
—Lessee is not a tenure-holder. 

Section 5(5) has no application to the case of a per¬ 
son who does not hold more than one hundred standard 
bighas of land, and there will be no presumption as to 
his being a tenure-holder. The true scope and meaning 
of S. 5 are that, where the purpose for which the ten¬ 
ancy was originally created is known and clearly proved, 
no other presumption as to the tenancy being otherwise 
than what the original purpose is, is admissible. If land 
is expressly leased out to a person for the purpose of 
cultivation and he was prohibited from making settle¬ 
ment of it with any other person, or granting shikma- 
patta in respect thereof, or using the land in any way 
which would interfere with the cultivable nature thereof, 
the lessee is only a Shikamidar and not a tenure-holder 
under S. 5. (Jwala Prasad and Bueknill, JJ.) 

Beni Chaudhari v. Trilokenath Tiwari. ’ 

A. I. R. 1922 Pat. 425. 
S. 5—Permanent Mokarrari tenancy. 

- Afo statutory presumption from area of tenant 

being raiyat—Acquisition of tenancy for letting it out _ 

Tenant is tenure-holder and not raiyat. 

Where a tenancy was called permanent mukarrari 
and the transferee was never alluded to as raiyat but as 
mukararidar and there was no statutory presumption 
from the area that the transferee was a raiyat and there 
was no indication in settlement deed that the person 
acquiring the right to hold the land had done so for the 
purpose of cultivating it himself or by member of his 
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family or by hired servants or with the aid of partners- 
but on the contrary the indications were all against any 
acquisition for such a purpose as the transferee was a 
paidanshin lady living in a different village who prompt¬ 
ly let out the whole area for seven years : the trans¬ 
feree must be held to be a tenure holder and not a raiyat 
within the purview of S. 48. (Macpherson and Dhavle y . 
JJ.) Fakir Mohammad v. Sakina. 

10 P. L. T. 369 = A. I. R. 1929 Pat. 372.. 

S. 5 (5)—Presumption. 

- There is presumption in favour of a tenant hold - 

I in g land exceeding hundred bighas. 

There would undoubtedly be a presumption in favour 
of the interest of the tenant being that of a tenure-holder 
if the land exceeds 100 standard bighas. But there is 
no presumption in favour of the raiyati land, because 
the area held by the tenant is less than 100 bighas.. 
(Das and Kulwaut Sahay, JJ. SATYENDRA NARA- 
YAN Shyamsundar Singh. 7 Pat. 212 = 

109 I. C. 526= 9 P. L. T. 696 = 
A. I. R. 1928 Pat. 267. 

- !Tenant holding more than 100 bighas — Presump¬ 
tion is that he is tenure-holder. 

Where the area held by a tenant exceeds one hundred 
standard bighas, the tenant shall be presumed to be a 
tenure holder until the contrary has been shown. Refer¬ 
ence to the mode of user of the land is legitimate when 
the terms of the original grant are ambiguous or cannot 
be proved by direct evidence. When the transferee of 
the original tenants objected to be recorded as a tenure- 
holder he was peremptorily informed that if he insisted 
upon the status of an occupancy ryot he must forthwith 
vacate the land, with the result that the transferee with¬ 
drew his objection and was recorded as a tenure-holder. 

I Held that there can be no reasonable doubt that the 
I original tenants were tenure-holders under the Govern¬ 
ment. (Mookerjee and Cuming, JJ.) HEMANTA 

Kumari Devi v. Midnapore Zamindary Co., Ltd.. 

77 I. C. 261 = 35 C. L. J. 493 = 
A. I. R. 1923 Cal. 25. 

S. 5 (2)—Raiyats. 

-Where the defendants were proved to have lands 

which they themselves cultivated they must be considered 
to be raiyats under the Bengal Tenancy Act and there¬ 
fore S. 182 applies to them. ( Rankin , C. J. and C. C . 
Chose and B. B. Ghosc , JJ.) JlTENDRA MOHAN DUTT 

! ABDUL Ojha. 1181. C. 358 = 32 C.W.N. 1221. 

-Where the tenant was given the right to bring the 

land under cultivation. 

Held, that he was a raiyat within the meaning of 
; S. 5 (2). (Damson-Miller, C.J. and Mullick, J.) HlRA 

Lai. Mutuk Dhari Singh. 7 Pat. 275= 

9 P L.T. 589 = 109 I. C. 461 = 
A.I.R. 1928 Pat. 316. 

S. 5 (5)—Rebuttal of presumption. 

- Presumption under S. 5 (5) applies only where 

area held by tenant under single grant is in excess of 
hundred bighas—This presumption is rebutted by show- 
! ing that tenant was holding land not in excess of hun¬ 
dred bighas but smaller area and that tenancy along 
with other laud constitute 100 bighas in tenant's posses¬ 
sion. 

The presumption under S. 5 (5) only applies where the- 
area held by the tenant under a single grant is in excess 
of 100 bighas. But this presumption is rebutted by 
showing that in respect of the tenancy in question the 
j tenant is holding the land not in excess of 100 bighas 
but a smaller area and the tenancy in question along, 
with other lands constitute the 100 bighas in possession' 
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of the tenant. A. I. R. 1927 Pat. 209, Rel. on. 
(Milter J ) GOUR MOHAN SARKAR v. HAR1 MOHAN 
MONDAL. A. I. E. 1930 Cal. 161. 

S. 5 —Rebuttal of presumption. 

_ Test is the purpose of tenancy and the attendant 

circumstances. 

In order to determine whether the presumption under 
S. 5 is rebutted the real and the true test is to see for 
what purpose the tenancy was created, and where the 
lease is equivocal, the attendant circumstances have to 
be looked to, to judge of the purpose for which the ten¬ 
ancy was created. ( Duval and Mitter, JJ.) KARUNA 

Chandra Das v. Secretary of State. 

100 I. C. 466 = A. I. R. 1927 Cal. 413. 

g 5 (5 j_Reclamation and cultivation by tenant. 

-- Tenant whether tenure-hoidei or raiyat— Recla¬ 
mation a?id cultivation by tenant by his own plough is 
inconsistent with tenant being tenure-holder only. 

Though reclamation of the whole jot by the settle¬ 
ment-holders and cultivation by their own ploughs may 
not be absolutely inconsistent with a tenure, it is entirely 
contrary to experience in Bengal in cases where the ten¬ 
ancy is a tenure or the tenant proposes to settle raiyats 
upon the land and become a rent-receiver, more 
especially where the settlement-holder belongs to an agri¬ 
cultural caste or tribe. ( Miller, C. J . and Macpherson, 

/.) Tarni Singh v. Sat Narain. 

6 P. L. T. 787= 1925 P. H. C. C. 281 = 
90 I. C. 895 = A. I. R. 1926 Pat. 9. 

S. 5—Sub letting by raiyat. 

- Mere sub-letting of his holding by a raiyat how¬ 
ever persistent would hardly transform him into a 
tenure-holder. ( Kulwant Sahay and Macpherson , //.) 
MITA Dusadh V. ANU Mahto. 7 Pat. 566 = 

109 I. C. 287 = A. I. R. 1928 Pat. 603. 

S. 5 (5)—Tests. 

- Tenant whether tejiurc-holder or raiyat—Test is 
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granting of sub-leases or collecting of rent from sub¬ 
tenants, nor was there anything as to establishment of 
tenants on the land, and the grantee was described as a 
raiyat enjoying right of occupancy and was required to^ 
make the land fit for cultivation by cutting jungle and 
erecting embankments, and where he was recorded as a 
settled ryot in the finally published record-of-rights. 
Held , that the conditions and circumstances were more 
consistent with an intention to confer on the grantee 
the right to hold the land for cultivation by himself or 
by members of his family or by hired servants or with 
the aid of partners than that he should be permitted to 
establish tenants on the land for purposes of cultivation 
and thus be a tenure-holder. (Walmslcy and Muker/i , 
//.) JOGESH CHANDRA l\OY V. TAZAR ALI. 

85 I. C. 757= A. I. R. 1925 Cal. 1238. 

Ss. 5,18 and 48—Under-raiyat. 

- Tenant holding whole or part of settled land for 

cultivation is under-raiyat — Consideration whether 
rent is fixed or -variable is generally immaterial . 

S. 48 is not controlled by S. 18. If the landlord 
is a raiyat, and the tenant holds under him the whole 
or a part of the holding of the landlord settled with the 
tenant for the purpose of cultivating it, then under the 
definition tenant is an under-raiyat and the raiyat is his 
landlord within the meaning of S. 48, the point whether 
tenant holds at a fixed rent being entirely immaterial 
save in exceptional circumstances. A. I. R. 1927 Cal. 
87S, Ref. ( Macpherson and Dhavle , JJ.) FAKIR 
Mahomed v. Sakina. 10 P. L. T. 369 = 

A. I. R. 1929 Pat. 372. 

S. 6—Applicability. 

- Section applies to tenures held long before the 


purpose and extent of tenancy. 

In determining whether the status of tenant under I <\hmad. 
the B. T. Act is that of a tenure-holder or a raiyat i 
what has to be considered is (1) the purpose for which 
the land was acquired and (2) the extent of the tenancy. 

45 Cal. 805, Foil. Where the area exceeds 100 bighas 
there is under S. 5 (5) of the Act a presumption 
until the contrary is proved, ihat the tenancy is a tenure. 

But if the first criterion is established the second does 
not arise, while if the first is not established the second 
is conclusive. ( Miller , C. J. and Macpherson , J.) 

Tarni Singh v. Sat Narain. 

6 P. L. T. 787 = 1925 P. H. C. C. 281 = 

90 I. C. 895=A. I. R. 1926 Pat. 9. 


permanent settlement. 

Tenures which have been held from long before the 
Permanent Settlement fall within the scope of S.6 of the 
Bengal Tenancy Act. ( Nrwbould and B. B. Chose , JJ.) 

Birendra Kishore Manikya Bahadur v. ali 

39 C. L. J. 606 = 84 I. C. 86 = 
A. I. R. 1924 Cal. 1015. 

S. 6 (a)—Presumption. 

Presumption under , was held unrebutted. 


•- Terms being unambiguous, presumption is of 

little importance—Subsequent conduct is admissible if 
terms are equivocal—Whether tenancy or tenure is 
created depends upon acts and circumstances. 

The presumption arising under S. 5 (5) though of 
considerable importance in a case where the origin of 
he tenancy is not knowm, is of little consequence where 
the terms of grant are known and are not ambiguous. 
In cases where the terms of the grant are equivocal, 
the Court must rely upon the attendant circumstances 
and evidence of subsequent conduct is also admissible. 
What has got to be determined, if possible, is whether 
the right acquired was the right to hold the land for 
purpose of collecting rent or bringing it undtr cultiva¬ 
tion by establishing tenants on it or the right to hold 
the land for purposes of cultivating it by oneself or by 
members of one’s family or by hired servants or with 
the aid of partners. Where the outstanding features of 
a kabuliyat w r ere that there w r as nothing stated as to the 

D. D.— VOL. 1—32 


In a question relating to permanency of rent it was 
found that the tenures existed before the Permanent 
Settlement and though fresh assessments were made 
twice they could have been due to an enhancement of 
area. Held, that these two assessments did not give 
rise to an inference in law that the zemindar had proved 
the conditions enabling him to enhance the rent. A. I.R.. 
1928 Cal. 286, Affirmed. {Sir Binod Mi tier.) BlR 
Bikram v. Ali Ahmad. 34 C. W. N. 793 = 

A. I. R. 1930 P. C. 221- 

S. 7 (2)—Customary rate not proved. 

- Landlord asserting existence of customary rate 

but failing cannot ask for settlement of fair and equi¬ 
table rent. 

The landlord, in order to claim the benefit of S. 7 (2), 
must prove that there is no customary rate ; and if he 
asserts that there is such a customary rate but fails to 
prove it, he is not entitled to ask the Court, to deter¬ 
mine a fair and equitable rent. {Suhrawardy and 
Cuming , JJ.) SATINDRA MOHAN v. BAMA SUNDARI. 

88 I. C. 512 = A. I. R. 1926 Cal. 432- 

S. 7 (1) and (2)—Customary rate not proved. 

- Plaintiff's failure to prove customary rate does 

net give jurisdiction to settle fair rent. 

Before a Court can take action under sub-S. (2) it 
must be definitely found that no customary rate exists.. 
The finding that the plaintiff has failed to prove the- 
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customary rate is not sufficient to give jurisdiction to 
the Court to proceed to determine to what extent the 
rent should be enhanced under Cl. (2). A. I. R. 1925 
Cal. 454, Foil. {Suhrawardy and Cuming, JJ-) RAM 
^ UN PAR Das V. SATiNDRA MOHAN TaGORE. 

89 I. C. 190 = A. I. R. 1926 Cal. 85. 

S. 7 (2)—Enhancement. 

- Enhancement up to fair rent cannot be made 

until it is found that no customary rate exists. 

Where the landlord seeks to have the rent of a tenure- 
holder enhanced under S. 7, the first point for investi¬ 
gation is whether the rent is liable to enhancement. 
When this has been made out, the next point for deter¬ 
mination is whether there is “a customary rate” payable 
by persons holding similar tenures in the vicinity. It is j 
only when this has been answered in the negative, that 
the rent can be enhanced up to such limit as the Court j 
thinks "fair and equitable.” A. I. R. 1922 Cal. 152, j 
Foil. ( Suhrawardy and Cuming , //•) JOGESH > 

Chandra Roy v. Izzat Ali. 40 C. L. J. 585= , 

85 I. C. 97 = A. I. R. 1925 Cal. 454. I 
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The dismissal of a suit for enhancement of rent under 
O. 9, R. 8 would not debar the plaintiff from maintain¬ 
ing a second suit for enhancement of rent of the same 
tenure either under 0.9, R. 9, C. P. C. or S. 9, 
Bengal Tenancy Act, inasmuch as the cause of action in 
each suit is different. {Kulwant Sahay and James, JJ.) 

Gopal Lal Ray v. Taj Mahomed. 

7 Pat. 28 = 8 P. L. T. 789 = 103 I. C. 615 = 

A. I. R. 1927 Pat. 376. 

Ss. 11 and 18—Applicability. 

- -Holding not proved to be one with fixed rate — 

Sections do not apply. 

Where the holding has not been proved to be one 
with a fixed rate, Ss. 11 and 18 of the B. T. Act 
cannot apply. ( Mukerji , J.) SATlSH CHANDRA 

Ghose v. Debendra Nath Dey. 

85 I. C. 636 = A. I. R. 1925 Cal. 761 

S. 11—Restriction about alienation. 

—Lease containing covenant restricting alienation 
by lessee—Covenant must be strictly construed against 


Ss. 7, 52 and 105—Enhancement when allowed, j 

- Claim for excess rent for excess area—Decree ! 

for enhancement of rent cannot be given. 

A landlord applied for excess rent for excess area and 
also for enhancement of rent, but gave up his claim to 
the latter and a decree for excess rent was passed. The 
special Judge on appeal however gave a decree for 
enhancement of rent. Held, the Special Judge should' 
not have considered the question of enhancement but 
should have confined himself to the question of fair and 
equitable rent having regard to the provisions of S. 52 
of the Act. {Chatter jee and Pearson , / J.) RAM 

Renu Roy v. midnaporf. Zemindary Company, 
Limited. 671. C. 1001 = A. I. R. 1923 Cal. 111. 

S. 7—Etmam tenure. 

- Etmam tenure in Chittagong, not being from the 

time of permanent settlement—Rent can be enhanced. \ 
The etmam tenure in Chittagong which has not been 
proved to have existed from the time of the permanent 
settlement is excluded from the operation of S. 6, Bengal 
Tenancy Act and the rent is enhancible under S. 7. 
{Cuming and Mukerji , JJ.) UPENDRA LAL v. 

Jogesh Chandra. 47 C. L. J. 112 = 

107 I. C. 730 = 32 C. W. N. 1233 = 

A. I. R. 1928 Cal. 186. 

S. 7—Liability to enhanced rent. 

A stipulation that the tenure-holder is to pay 
rent for lands besides those mentioned in the kabuliyat 
which may be under his cultivation or which may be 
found in excess upon measurement indicates that rent 
is not fixed in perpetuity and hence the same can be 
enhanced. {Rampini and Sharfuddin , JJ.) SURJA 
PROSAD SUKUL v. MlDNAPORE ZEMINDARY Co., 

Ltd. 77 I. C. 954 = 38 C L. J. 369. 

S. 7—Rate of rent. 

Absolutely accurate rate is not possible. 

It is impossible for a Court acting under S. 7 to 
arrive with absolute accuracy at a rate of rent. The 
best that the Court can do is to make an approximation 
to what the rent of a tenure should justly be. {Panton 
and Mallik , //.) RADHARANI SANTA v. RaMESH- 

chandra. 1171. C. 678 = 

A, I. R. 1928 Cal. 218. 

S. 9—Dismissal of suit. 

- C. P. Code , O. 9, Rr. 8 and 9 —Prruious suit for 

■enhancement of rent dismissed for default—Second 
suit for the same relief is not barred under 0. 9 or 
jBengal Tenancy Act , S. 9. 


lessors. 

A covenant in a lease which involves a forfeiture 
must be construed strictly as against the lessor. Where 
a lease provided: "If there i? necessity for you and 
your heirs to sell the said lands and jamas, then you and 
your heirs shall sell or transfer the same at proper value 
to us and our representatives. 

Held , there was no absolute covenant against sale or 
transfer. The lessees were not absolutely debarred 
from alienation, but merely restricted as to the persons 
in whose favour they were to alienate and they were 
protected by the fact that the sale was to be made at a 
proper value. • " 

Held further , upon the true construction of the 
covenant taken a? a whole, the right of re-entry was 
intended to extend to the representatives of the lessors 
if and when any sale took place by the lessees of the 
lands and jamas. ( Greaves , and B.B. Ghose,JJ.) ARPIN 
KHAN y. CHANDICHARAN. 95 I. C. 252= 

A. I. R 1926 Cal. 950. 

S. 11—T. P. Act, S. 10. 

- S. 10 of T. P. Act is not inconsistent with 

S. 11. 

S. 10 of the Transfer of Property Act saving condi¬ 
tions restraining alienation in leases where the condi¬ 
tions are for the benefit of the lessor, is not inconsistent 
with the provisions of S. 11 of the Bengal Tenancy 
Act. 12 C. L. J. 126, Ref. {IValmsley and Mukerji , 

jj.) Kanai Lal Ghosh v. Basanta Behari Sen. 

42 C. L. J. 490 = 29 C. W.N. 1020= 

90 I. C. 451 = A. I. R. 1926 Cal. 461. 

S. 12—Auction Sale. 

- Transferee of permanent tenure getting transfer 

registered and giving notice of transfer under S. 12— 
Tenure sold under Public Demands Recovery Act in 
pursuance of certificate in which transferee not named — 
Sale is nullity. 

The transfer of a permanent tenure becomes complete 
as soon as the transfer document is registered. And so 
where, after such a transferee has given the necessary 
notice of his transfer under S. 12, and the transfer docu¬ 
ment is registered, the tenure is sold under the Public 
Demands Recovery Act in pursuance of a certificate in 
which the transferee is not named, such a sale is nullity. 

A. I. R. 1923 P. C. 88 ; A. I. R. 1923 Cal. 13 ; 32 Cal. 

296, Rel. on. {Mitter, J.) GlRIBALA DaSI v . KEDAR 

NATH. 66 Cal. 180 = 1171. C. 534= 

A. I. R. 1929 Cal. 454. 
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S. 12 —Liability of lessee after transfer. 

__ Lessee undertaking to perform all obligations 

under lease and hypothecating his property as security— 
Lease transferred—Though obligation to pay rent passes 
to transferee , lessee's liability to stand as security does 

mot cease. 

Darpatni is a permanent tenure governed by the 
(provisions of the Bengal Tenancy Act. S. 12 of the Act 
provides a limit as to the mode in which the transfer is 
to be made. As soon as the document by which the 
transfer is made is registered the transfer is complete. 
When the estate is transferred and the vendor ceases 
to have any estate then if the vendor’s liability is a 
liability consequent on privity of estate, that liability 
ceases. The same principle has been held to apply in 
the case of transfer by the original lessee. Bit the fact 
that by transfer the transferor ceases to be a tenant 
does not imply that he is absolved from liability under 
the terms of the contract between him and the lessor and 
it is conceivable that a person may cease to be a tenant 
and yet continue liable to the landlord under his person¬ 
al covenant. The lessee under his kabuliyat hypothecat¬ 
ed certain other properties to secure the due payment 
for all time of the rent reserved and the performance 
of the other obligations arising under the lease. There 
was nothing in the kabuliyat to indicate that the 
security would be extinguished on the lessee’s liability 
to pay the rent ceasing on the transfer of the lease. 

Held , that the security created by the kabuliyat was 
not extinguished in consequence of the transfer and the 
recognition of that transfer by the lessor. {Walmsley 
and Mukerji, JJ.) K.4NAI LaL GhOSE v. BaSANIA 
BEHARI. 42 C. L. J. 490 = 29 C. W. N. 1020 = 

90 I. C. 451 = A. I. R. 1923 Cal. 451. 

S. 12—Liability of usufructuary mortgagee. 

■ ■ Landlord—Right to sue for rent—Usufructuary 

■mortgagee from tenant. 

The landlord of a tenure can sue for rent the usufruc¬ 
tuary mortgagee of his tenant, if the said mortgagee 
having taken possession of the mortgaged property. 
12 C. 185, 10 C. 443, Re!. (Teunon and NewbouldJJ.) 

Nityananda Sarkar v. Hari Mohan Sarkar. 

64 I.C. 750 (Cal.). 

S. 12—Release. 

— ■ 'R elease if amounts to transfer. 

It is doubtful if a release is a transfer of a permanent 
tenure by sale, gift or mortgage within the meaning of 
S. 12 which the landlord would have been bound to 
'recognize. 33 Cal. 967 and 43 Cal. 790, Ref. ( Suhra- 
rwardy and Jack, J J.) BlSTUPADA BERA v. SRINATH 

•Chandra. 49 C. L. J. 132 = 33 C. W. N. 629 = 

116 I. C. 165 = A. I. R. 1929 Cal. 258. 

S. 12—Suit against transferee. 

- —Landlord knowing of other person's interest in 

tenure but suing transferee for rent—Suit is a rent 
suit. 

Suit for rent brought against the person who is a 
transferee and of whose purchase the landlord has receiv¬ 
ed notice under S. 12 is a suit for rent properly framed 
and is binding on the tenure though the landlord may 
have, subsequently to the transfer, known of the interest 
of other persons therein. ( SuJirawardy and Jack , JJ.) 
BlSTUPADA BERA v. SRINATH CHANDRA. 

49 C. L. J.132 = 33 C. W. N. 629 = 116 I. C. 165 = 

A. I. R. 1929 Cal. 258. 

S. 12—Transfer of permanent tenure. 

A transfer of a permanent tenure, by a registered 
document is complete under S. 12 of the Bengal 
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Tenancy Act as soon as the document is registered. 
{Mr. Amir Ali.) SURAPATI RAY z/. RAM NARAYAN. 

50 I. A. 155 = 50 Cal. 680 = 73 I. C. 193 = 
39 C. L.J. 26 = 28 C. W N. 517 = 33 M. L. T. 314 = 

18 M. L. W. 681 = 4 L. R. P. C. 159 = 
A. I. R. 1923 P. C. 88 = 45 M. L. J. 219 (P. C.). 

Ss. 12 and 13—Transfer of tenure. 

- Transfer of tenure voluntary or in execution — 

Landlord is presumed to have notice—He cannot ignore 
transferee and rely upon decrees against original tenure- 
holders. 

Under the Act of 1S85 instead of the transferee being 
bound to go to the landlord to get his name recorded it 
| is provided that a voluntary transfer must be by a regis- 
I tered instrument and before registration a fee is to be 
| paid by the transferee and notice given by the registra¬ 
tion office through the Collector to the landlord or in 
the case of an execution sale by the executing Court. 
Therefore, the landlord cannot ignore transfers of the 
! tenure and rely upon a decree, obtained by him against 
| persons whom he chooses for his own purposes still to 
record as his tenants though he knows or must be taken 
, to know that their interest in the tenure has ceased. 
A.I.R. 1923 P.C. 88 and 19 Cal. 17, Ref. (Sir George 

Lowndes.) JITENDRA NATH GHOSE v. MONMOHAN 

GhOSE. A. I. R. 1930 P. C. 193. 

S. 12—Transferee. 

-—There is nothing in law to make it obligatory 

upon the landlord to treat as tenant any person of whose 
interest he may have had notice but who. is not a trans¬ 
feree under S; 12. (Suhr award y an l Jack, JJ.) BlS¬ 
TUPADA BERA v. SRINATH CHANDRA. 

49 C. L. J. 132 = 33 C. W. N. 629 = 
116 I. C. 165 = A. I. R. 1929 Cal. 258. 

-*It cannot be laid down as a universal proposition 

of law, that whenever the landlord gets notice of interest 
of any other than the transferee, even if it is admitted 
by the transferee, he is bound to recognise such person 
as his tenant. (Suhrawardy and Jack, JJ.) BlSTU¬ 
PADA Bera v. Srinath Chandra. 

49 C. L. J. 132 = 33 C. W.N. 629 = 
116 I. C. 165 = A. I. R. 1929 Cal. 258. 

S. 13—Auction Sale. 

Failure to serve notice and pay landlord's fee — 
Sale is not invalid. 

The mere failure to serve the notice to pay the land¬ 
lord’s fee does not invalidate the auction sale. ( Greaves 
and Duval , JJ.) BARADA PROSAD v. TARAK NATH 

94 I. C. 147= A. I. R. 1926 Cal. 844. 
S. 13—Saramoiyan holding. 

- Money-decree by plaintiff against defendant — 

Purchase of saramoiyan holding of* defendant by plain¬ 
tiff describing it in the sale proclamation as an occu¬ 
pancy holding — Landlord's bringing suit for rent — 
Holding sold in execution of rent decree—Purchaser in 
the rent decree dispossessing plaintiff—Plaintiff suing to 
recover possession—Plaintiff was held not entitled to 
recover possession as what he purchased at the sale was a 
share in the ordinary occupancy holding and not the 
saramoiyan right. 

Plaintiffs, in execution of a money-decree obtained by 
them against the defendants’ third party, put up for sale 
a fractional portion of the saramoiyan holding describing 
it in the sale proclamation as an occupancy holding and 
themselves purchased it. Afterwards, the landlords of 
the village, in whose sherista the names of the defen¬ 
dants’ third party were still registered as tenants, sued 
those defendants for arrears of rent, obtained a decree 
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and put up the holding to sale. The defendant second 
party was the purchaser and he subsequently obtained 
delivery of possession by dispossessing the plaintiffs.The 
sale proclamation in that execution properly described 
the property as a saramoiyan interest. The plaintiffs 
then sued to recover possession from the defendants 
second party. 

Held, that plaintiffs never purchased a share in a 
saramoiyan interest in execution of their decrees. What 
they purported to purchase at those sales was a share in 
an ordinary occupancy holding, and the saramoiyan 
right was not transferred to them. It followed therefore 
that the defendants’ third party were not divested of that 
right at that time and legally remained tenants holding 
at a fixed rate of rent, and the rent suit against them 
was properly constituted and the sale in execution of 
the rent decree passed the interest to the defendant 
second party, and formed a first charge upon the pro¬ 
perty. A.I.R. 1923 P.C. 88; 12 Cal. 642; and 16 C.W.N. 
478, Dist. ( Dawson Miller , C. J. and Ad ami , J.) 
SARASWATI CHARAN PRASAD 7'. SURAj DEO 

Narain Singh. 7 Pat. 167 = 1171. C. 650 = 

A. I. R. 1928 Pat. 367. 

S. 15 -Heirs not shown in Sherista. 

_ Heirs of tenure-holder — Non-registration in the 

sherista docs not affect their rights. 

The mere failure of the heirs of the recorded tenure- 
holder to cause their names to be registered in the land¬ 
lord’s sherista does not entitle the landlord to affect 
their interest by sale in execution issued in a suit against 
a person, who, to the knowledge of the landlord had no 
interest in the property. The sale must be one in jus¬ 
tice and equity and should operate as a sale of the 
tenure. 10 Cal. 996, Rel. on. ( Walmsley and Auckland , 
//.) provas Chandra Chatterjee v. Jaharud- 
DIN MONDAL. 69 I. C. 49=32 C. L. J. 77. 

S. 15—No notice of succession. 

- No notice of succession by heirs—Decree in rent 

suit against some heirs—Decree is not rent decree. 

Even where no notice is given of succession of an 
heir to the tenure, to the landlord under S. 15, Bengal 
Tenancy Act, the decree in the rent suit against one of 
the heirs of the tenant cannot be regarded as a rent 
decree. A. I. R. 1921 Cal. 434, Foil. ( Panton and 
Mittcr , JJ .) AMBICA CHARAN v. HARK1SHORE. 

1031 C. 707 = A. I. R. 1927 Cal. 825. 

Ss. 15 and 16—No notice of succession. 

- Omission to notify succession to a tenure makes 

the successor unable to recover rent payable by sub-tenants* 
but his interest is not affected in any other way — Land¬ 
lord must either proceed against the recorded tenants or 
real tenants in occupation. 

The omission to notify succession to a permanent 
tenure has only the result that the person succeeding to 
the tenure shall not be entitled to recover by a suit or any 
other proceeding any rent payable to him by the subor¬ 
dinate tenants, but it does not affect his interest in the 
tenure in any other way. The landlord, however, is entitl¬ 
ed to sell the tenure in execution of a rent decree against 
his recorded tenants ; but if one of the recorded tenants 
is dead, he cannot by omitting his name in a suit brought 
for the rent of the tenure affect the interest of the 
heirs of the deceased tenant. The landlord must do one 
of two things. He must proceed either against the 
recorded tenants or against the real tenants who are in 
actual occupation of the tenure. 3 C. W. N. 371, Dist. 
(B. B. Ghosh and Graham , //.) MT. SUSHILASUNDARY 

V. Tarakchandra Idurali Sardar. 97 1.0. 489 = 

A. I. R. 1927 Cal. 81. 


BENGAL TENANCY ACT (1886), S. 17. 

S. 15—Notice of succession. 

- Failure by tenant's heirs to give notice — Land¬ 
lord is not entitled to treat one of them as representative - 
of other heirs. 

Failure on the part of heirs of a tenant-holder to com¬ 
ply with the requirements of S. 15 does not neces¬ 
sarily entitle the landlord to treat one of the several 
heirs as representative of the tenancy. 3 C.W.N. 37l,. 
Dist. ( Mookerjee , A.C.J. and Fletcher , J.) FAIZANNESSA. 
r<. GagaNeSWARI. 26 C.W.N. 138 = 63 I. C. 706 = 

A. I. R. 1921 Cal. 434.. 

- Omission by tenure-holder's heirs to notify succes¬ 
sion to landlord—Decree for rent against recorded ten¬ 
ants is rent decree. 

The representatives of the original holders of a tenure 
did not give notice of succession to the landlord and did 
not deposit the fee prescribed by the B. T. Act. Two of 
them abandoned the tenure while the others remained in 
possession and had their names recorded in the books of 
the landlord as tenants in actual occupation. Default 
was thereafter made in the payment of rent in respect of 
the tenure and the landlord sued the recorded tenants 
and obtained a decree against them. Held , that the 
• tenure was fully represented in the suit and the decree 
which wss obtained against the recorded tenants operat¬ 
ed as a rent decree. ( Mookerjee , A.C.J. and Fletcher , /.) 
ABHOY CHARAN DUTTA 7*. MONORANJAN RAI CHOU- 
DHURY. 60 1. C. 510 (Cal.). 

Ss. 15 and 16—Scope. 

-A suit for his share of rent is maintainable by a 

co-sharer landlord in presence of other co-sharers who are- 
incompetent to realise their rent on account of the provi¬ 
sion of Ss. 15 and 16 of the B. T. Act, though there 
has been no separate collection l>efore. 31 Cal. 707, Dist- 
{Greaves and Chakravarti , JJ.) NIBARAN CHANDRA 

roy r\ Nabin Chandra Roy. 40 C.L.J. 504= 

85 I. C. 127=A. I.R. 1925 Cal. 297. 

Ss. 15 and 16—Transfer of tenure. 

- Heirs transferring patni tenures without comply¬ 
ing with S. 15— Transferee not debarred from recover¬ 
ing rent from tenants. 

Although the vendors who had succeeded to the^ 
tenure have not complied with S. 15 before transferring 
the tenure to the plaintiff the latter is not debarred by 
S. 16 from recovering the rent from the defendant 
tenants ; in order to attract the bar created by S. 16, two- 
conditions must co-exist; the plaintiff must have succeed¬ 
ed to the tenure and the rent sued for must be payable- 
to him as the holder of the tenure. {Walmsley and 
Stthrawardy , JJ.) JAOADAMBA DEBI v. UMA SANKAR 

De. A. I. R. 1928 Cal. 220.. 

S. 16—Suit for rent by purchaser. 

- Person claiming rent not as holder of tenure but 

as purchaser from person to whom rent accrued due — 
S. 16 does not apply. 

S. 16 being a penal provision it should be strictly con¬ 
strued. It applies only to a person who claims the 
rent a as a holder of the tenure, and not to a person 
who claims it by virtue of purchase from the person to 
whom the rent accrued due. 27 Cal. 535, Foil. ( Chatter - 
tea and Pantent % JJ.) MESBAHUDDIN v. ABDUL 

Borkat. 34 C.L.J. 119 = 65 1.0. 839 = 

A. I. R. 1921 Cal. S03_ 

S. 17—Extent of purchaser’s right. 

- Sale of Patni tenure for arrears of rent passer 

tenure only subject to conditions in which it was created 
—Lands registered as Lakhiraj—Onus is on purchaser ter 
show that the origin was subsequent to purchase. 
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Where the purchaser at court auction of a putni 
.taluk which was created in 1807 and sold for arrears of 
rent, sought to evict under provisions of Bengal Tenancy 
Act the persons in possession of certain lands situate 
in the taluq claiming that the lands were Mai lands, but 
which the defendants claimed to be Lakhiraj , being so 
registered. Held , in absence of any indication that the 
holdings as revenue-free tenures originated by sufferance 
or grant subsequent to 1807, the presumption is that they 
ran back to a period prior to the creation of the Taluk 
.and that it lay upon the plaintiff to show an origin sub¬ 
sequent to the creation of the Putni, i.e., 180. Held fur- 
Iher, that the purchaser of the putni taluk at a court sale 
for arrears of rent due, took the taluk subject to the 
•condition in which it was created originally. (Lord 
Phillimore.) BlPRADAS PAL CHAUDHARY v. KaMINI 
KUMAR Lahiri. 48 I. A. 499 = 49 Cal. 27 = 

66 I.C. 674= 15 M.L.W. 180 = 
30M.L.T. 138=26 C.W.N. 465 = 
A.I.R. 1922 P.C. 48 = 41 M. L.J. 638. 

S. 18—Lease. 

- Transfer (Per Cuming, J., Cammiade , J., 

■dissenting). 

The word “transfer” includes “lease”. l9 C. W. N. 
1127, Foil. {Cuming and Cammiade, JJ.) RAJ KUMAR 
Dutta Gupta v. ramani Mohan Kunda. 

104 I. C. 150 = A. I. R. 1927 Cal. 878. 

Ss. 18, cl. (a) and 85—Lease. 

- -“y ransfer ” in S. 18, cl. (a), includes a lease — 

18 controls S. 85— Bengal Tenancy Act, S. 85. 

The term “transfer” in clause (<z). S. 18 includes a 
lease. S. 85 is controlled by S. 18. 19 C. W. N. 1110, 
Diss. from. ( Mookerjee, A. C. J. and Fletcher , J.) 

Amar Chand v. prasanna Dasi. 

25 C.W.N. 9 = 61 I.C. 529 = A.I.R. 1921 Cal. 603. 

Ss. 18 and 48—Scope. 

- SAS is controlled by .S’. 18 (Per Cuming, J., 

•Cammiade, J. dissenting) % 

The restriction imposed by S. 48 on the amount of 
rent that a raiyat can recover from an under-raiyat 
ihas no application in the case of a raiyat at a fixed rate 
•of rent, the section being governed by S. 18. In other 
words, S. 18 controls S. 48 as it does S. 85. A.I.R. 
1921 Cal. 603, Appl. ( Cuming and Cammiade, J J.) 
raj Kumar Dutta Gupta v. Ramani Mohan 
KUNDA. 104 I.C. 150=A.I.R. 1927 Cal. 878. 

Ss. 18 and 48—‘Under-raiyat’. 

- -Tenant holding whole or part of settled land for 

■ cultivation is under-raiyat—Consideration whether rent 
Ss fixed or variable is generally immaterial—Bengal 
Tenancy Act, S. 5. 

S. 48 is not controlled by S. 18. If .the land¬ 
lord is a raiyat, and the tenant holds under him the 
whole or a part of the holding of the landlord settled 
with the tenant for the purpose of cultivating it, then 
under the definition tenant is an under-raiyat and the 
raiyat is his landlord within the meaning of S. 48, the 
point whether tenant holds at a fixed rent being entirely 
Immaterial save in exceptional circumstances. A.I.R. 
1927 Cal. 878, Ref. ( Macpherson and Dhavle, J J.) 
iFAKIR MOHAMMAD v. SAKINA. 10 P. L. T. 369 = 

A. I. R. 1929 Pat. 372. 

S. 18-B—Acceptance of fee. 

Tratisfer of tenancy—Acceptance of landlord's 
fee by latidlord is not admission of permanency of the 
-tenancy of the transferee. 

Acceptance of landlord’s fee by landlord at the time 
of transfer of tenancy would not operate as an admission 
as to its permanence under the provisions of S. 18-B of 


the B.T. Act, though it would amount to a recognition 
of the transferee as a tenant. ( Mukerji, J.) SATISH 

Chandra Ghose v. Debendra Nath Dey. 

85 I. C. 636 = A. I. R. 1925 Cal. 761. 

Ss. 19, 20 and 21—Occupancy rights. 

- Occupancy rights are inherent and not the right 

of landlord to grant. 

There is nothing in either S. 20 or S. 21 or in any other 
section in the Bengal Tenancy Act which provides that a 
right of occupancy can be acquired either by grant or by 
contract. An occupancy right is inherent in the status 
of the raiyat and is not the landlord’s right to grant. 
(Das and Kulvant Sahay , //.) KESHO PRASAD 

Singh v. Permeshri Prasad Singh. 

2 Pat. 414 = 711. C. 902=4 P. L. T. 135 = 
1923 P. H. C. C. 65 = 1 Pat.L.R. 111 = 
A. I. R. 1923 Pat. 276 (284)* 

S. 19 (as amended by Act I of 1907)—Scope. 

- Non-occupancy tenant is not affected. 

The status of a non-occupancy raiyat was not affected 
by the passing of the Bengal Tenancy Amendment Act 
(I of 1907). 20 C.W.N. 258, Appr. {Cuming and Mai- 
lik, j j.) Shebakali Kumar v. Chuni Lal. 

31 C. W. N. 1007 = 103 I. C. 674 = 

A. I. R. 1927 Cal. 748. 

--Occupancy rights acquired prior to 1885 are pro¬ 
tected by the provisions of S. 19. {Greaves and Panton , 
JJ.) Khetra Mohun Ghose v. Lakhi Kanta. 

44 C.L. J. 271 = 98 I.C. 862 = A. I. R. 1927 Cal. 46. 

Ss. 20 (5), 44 (c) and 182—Effect of Sale. 

- Sale of occupancy holding for arrears of rent — 

Raiyat having no other land in village except homestead 
—One year after sale landlord settling land 7uith same 
raiyat for fixed period—Tenant can be ejected on expiry 
of period even from homestead. 

Under S. 20 (5), Bengal Tenancy Act, an occupancy 
raiyat whose agricultural holding in the village is sold up 
for arrears of rent, leaving no other land for him, except 
his homestead land in the village, the raiyat ceases to be 
a settled raiyat of the village one year after the sale of 
the holding. If after such expiry of one year, the land¬ 
lord again settles the land on the raiyat by a kabuliyat 
for a term of years, the raiyat is liable to be ejected 
from the land in question on the expiry of the term of 
the lease under S. 44 (c). Such is the incident of the 
land then held by him and the same incident would 
apply to his homestead land by virtue of S. 182. 21 C. 
L.J. 475, Ref. {Jwala Prasad and Dhavle, JJ.) BlSH- 
nath Singh v. Mt. Bibi Ayesha. 11 P.L.T. 107 = 

120 I. C. 477=A. I. R. 1930 Pat. 224. 

S. 20 (1-A)—Scope. 

-A person in possession for a considerable number 

of years would be considered to have held the land in the 
village for a continuous period of 12 years, although the 
area was declared to be a village subsequent to the 
commencement of the period of 12 years. {B. B. Ghose 
and Bose, JJ.) MANIRUDDIN MaNDAL v. CHARU 

SILA Dassi. 48 C. L. J. 386 = 114 I. C. 150. 

S. 20—‘Settled raiyat.’ 

Settled raiyat must have held continuously as 
raiyat at least as homestead some land for 12 years. 

To prove that a person is a settled raiyat it must be 
proved that he continuously held as a raiyat land situat¬ 
ed in the village although the land need not be identi¬ 
cal throughout the period of 12 years. The holding of 
land is to be continuous and further the holding is to be 
in the character of a raiyati. Though the land must be 
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held as a raiyati this does not necessarily mean that the 
land should have been actually cultivated because land 
may be held by a raiyat as his homestead under S. 182. 
It is not sufficient for a raiyat that the character of land 
such as would justify its use as a homestead. > It must be 
established that the land is used by the raiyat as his 
homestead, ^looker, a aud Rankin, JJ.) PKODYOT 
Kumar TagoreUmesh Chandra Saha. 

KU 72 I.C. 640 = A.I.R. 1924 Cal. 367. 

S. 20 —‘Village’. 

_ "yMage” must be taken in the sense defined in 

S The 1 statutory meaning of the word “village” in the 
Clause of S. 20 does not give rise to any impossible 
construction or to any repugnance. In order that occu¬ 
pancy right may be acquired the land must be held in a 
village for a period of 12 years and if the land has not 
been comprised in any village in the statutory sense the 
iitinn of acauisition of the occupancy right has not 
teen omphed with. (Mis. Appeal No. 18 of 1919 Foil.) 

B. B. G/usc JJ.) 

PORT CANNING. 40 C. L. J. 167- 841. C.T 35^ 

S. 20 —Zerait land. 

-Zcrait land leased out— lessee inducting a tenant 


BENGAL TENANCY ACT (1885), S. 22. 

- IVhat ceases to exist is not holding but occupancy 

right in it. 

Where a putnidar purchases a holding under the 
putni what is extinguished under S. 22 (2) is occupancy 
right in the holding and not the holding itself. 24 CaL 
143, Foil. (Suhraiuardy and Jack , JJ.) ABHOY ClIA- 
ran modak v. Rama Sunder Shaha. 

33 C.W.N. 1081 =• A.I.R. 1930 Cal. 109. 

S. 22 (2)—Effect of Collectorate Partition. 

■Collectorate partition after purchase of raiyati 


~Jthe/and—-Tenant's possession for 12 ^rs completes 

° C> Wherethe lessee of derail land has title and a tenant 
is duly inducted by him upon the land, the tenant holds 
the land as a raiyat, within the meaning of S. .0 and if 
he holds the same for a period of more than twelve 

s pTSV i.KSK'ia m - 

2 Fat. P L T 653 = A I j 1924 Pat. 207. 

S 22 (2) (as amended "by Act I of 1908 j— 
Amendment not retrospective. 

__Where a co-sharer landlord purchases a raiyati 

holding before amendment of S. 22 (2) by the Last 
Bengal and Assam Act, his position under the Act as 
amended is not affected since the amending Act is not 
retrospective in its operation. (Suhrawardy and Jack , 

/ n P ABHOY CHARAN MODAK v. RAMA SUNDER 
SHAHA 33 C W.N. 1081 = A.I.R. 1930 Cal. 109 
S 22 (as amended by Act I of 1907) Amendment 

not retrospective. 

_The amending Act (I of 1907) ha* no retrospec¬ 
tive effect. Where a tenure holder brought the subor¬ 
dinate raiyati interest before the amendment of S. 22 of 
the B T. Act in 1907, the subordinate right does not 
lose its separate existence and merge in the superior 
right after the amending Act of 1907 came into force. 
15 I C. 705; 38 I.C. 534 Ref. {Suhrawardy and Cuni- 
min? //•) ABDUL rekib Khan v. Jalal Ahmed. 
m g ' JJ 65 I. C. 584 (Cal.). 

JjS. 22 (2)—Effect of acquisition. 

_ Occupancy right only and not tena?icy right cea¬ 
ses to exist. . . . 

When the occupancy right in land is transferred to a 

person jointly interested in the land as proprietor or per¬ 
manent tenure holder, it is merely the occupancy right 
that ceases to exist and not the tenancy holding. J>2 Cal. 

386 (F.B.); 24 Cal. 143; A.I.R. 1921 Cal. 429; 27 C.W. 
N 760* and 37 Cal. 709, Foil.; A.I.R. 1923 Cal. 701 
and A.I.R. 1924 P. C. 144, Dist. {Rankin, C. J.and 
Suhrawardy , J.) GORAI MOLLAH v.Y ANCHU H AL- 

DAR 34 C.W.N. 51 = 51 C.L.J. 193 = 

D A.I.R. 1930 Cal. 111. 


—--- --- r- « * -/-- 

holding by a co-sharer—Allotment as bakasht land to 
takhta of another co-sharer—Partition does not take 
away privilege of purchasing co-sharer,—Bengal Estates 1 
Partition Act , 5 ( B.C . of 1897), S. 119 is ?io bar. 

The fact that revenue authorities allotted certain 
lands as bakasht lands does not estop the co-sharer hold¬ 
ing direct possession of the said lands under S. 22 (2). 
from continuing to hold them in his khas occupation on 
payment of rent to the co-sharer to whose takhta it has 
been allotted. Such a defence is not barred by S. 119 1 
of the Bengal Estates Partition Act since the allotment 
made by the Revenue Officers is not contested. S. 22 (2) 
confers a privilege on the purchasing co-sharer which is- . 
in derogation of the common law’ right of the other co¬ 
sharers as’stated in the judgment of the Judicial Com¬ 
mittee in A.I.R. 1924 P.C. 144. Partition only removes- 
the necessity for the limitation on the effect of the pur¬ 
chase and would set free the holding to be operated 
upon by the ordinary provisions of the law. In other 
words, S. 22 (2) impeses a limitation on the rights of 
the co-sharers for the benefit of the purchasing co-sharer 
and there is no reason why this limitation should be 
iemoved by reason only of a partition taking place- 
A.I.R. 1925 Pat. 547, Appr. {Das and Ross , JJ.) 
JHAPS1 SAOv. BIBI Allman. 5 Pat. 281 = 

7 P.L.T. 170 = 93 I. C. 1001 = A.I.R. 1S26 Pat. 263. 

Collectorate partition—Land falling into parti¬ 


cular takhta —Landlords caAnot dispute it except where 
there is an arrangement to the contrary at time cf Bat- 
war a. 

In all cases where you have a Collectorate partition 
between co-proprietors, if the lands are merely the 
bakasht lands of the landlords before the partition, then 
in the absence of any special arrangement come to be¬ 
tween the landlords themselves at the time of the bat- 
wara , none of them has the right to dispute the posses¬ 
sion of those into whose takhta the particular lands in 
question fall. The only exceptions seem to be those 
which are created by law either under the Bengal Ten¬ 
ancy Act or under some other piovision of law whereby, 
a tenancy interest or possibly some other interest in 
land is acquired. {Dawson Miller , C.J '. and Adami , J.) 

qyamuddin Khan v. Ramyad Singh. 1 Pat. 600= 
67 I.C. 530 = 3 P. L. T. 419 = A. I. R. 1922 Pat. 364. 

Occupancy holding—Purchase by a co-sharer 


landlord—Collectorate partition—Holding allotted to 
takhta of another co-sharer-Pur chaser cannot be ejected 
A co-sharer landlord, who by purchase of an occu¬ 
pancy holding becomes liable to pay proportionate rent 
to the other co-sharers under Section 22 (2) of the B. T. 
Act is not liable to be ejected from the bolding purchas¬ 
ed by him when, upon a subsequent Collectorate parti¬ 
tion it is allotted to the takhta of another co-proprietor.. 
(Jwala Prasad y A.C.J. and DaSy J.) NANDKISHORE 

Singh v. Mathura Sahu. 3 P. L. T. 13= 

65 I. C. 586 = A. I. R. 1922 Pat. 193. 

Occupancy holding—Purchased by a co-sharer 


landlord—Collectorate partition—Holding allotted to 
another co-sharer—Holding does not cease to exist. 
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• Where the holding of an occupancy tenant was pur- ' 
chased by a co-sharer landlord and the same was allotted 
to another co-sharer on Collectorate partition, 

Held , tenancy right does not cease to exist. There is 
no foundation in the Tenancy Act for his argument. 24 i 
Cal. 143 and 32 Cal. 38, Followed. (Das and Adami , i 
//.) BASUDEO NARA1N V. RADHA KlSAN AND : 
DAB1NDRA MISSIR. 3 P. L. T. 22= j 

1922 Pat. (Sup.) 55-65 I. C. 281= ! 

A. I. R. 1922 Pat. 62. 

S. 22—Effect of purchase hy landlord. 1 

- Purchase of occupancy interest by landlord— 

Holding is not extinguished . ; 

The purchase of raiyat’s interest by the landlord does \ 
not extinguish the holding but divests it of the right of j 
occupancy, if any, attached to it. 24 Cal. 521 and 24 ! 
Cal. 143, l<el. on. {Chatterjee and Panton , JJ .) PRO- 
FULLA NATH V. SECRETARY OF STATE. j 

26C.W.N. 100 = 631 C. 892 = A.I.R. 1921 Cal. 429. I 

S. 22—Effect of the section. 

—- Section merely declared law as it had been. j 

S. 22 did not create any new law, it stated the law as , 
it then stood and as it had been enunciated in a series of 1 
decisions. (Coutts and Macpherson . //.) MULLICK 

Muktear Ahmad v. Kali Charan. 

1921 P. H. C. C. 357-2P. L. T. 525= ! 

A. I. R. 1921 Pat. 373.; 

Ss. 22 (3) and 49—Ejectment of tenants inducted. 

- Tenants inducted by ijaradars—Ejectment suit 

by landlord after expiry of ijara— Notice was necessary. ' 
The ijara lease authorized the ijaradar to buy holdings 
at sale in execution for arrears of rent and also provided j 
that during the term of the ijara he was at liberty to i 
sub-let the same. A certain holding was thus purchased ! 
in execution for arrears of rent by ijaradar who sub-let 
the holding to the old tenant himself. After the latter’s 
death, the ijaradar inducted upon the holding, the 
tenant’s heirs (defendants). After the ijara lease had j 
expired, the landlords sought to eject the defendants. j 
Held , that having regard to S.29 (3) and the terms of 1 
the ijara it must be held that the holding continued i 
and that the defendants were plaintiff’s under-raiyats, j 
and that the sub-letting not having been by a written 
lease. S. 49 ( b ) applied and that the defendants could 
not be ejected otherwise than after notice. (Teunon 
and New boldd, JJ .) MT. NAYANJAN BlBI v. DURGA- 
DAS Bandopadhya. 33 C. L. J. 575 = 

60 I. C. 449 = A. I.R. 1921 Cal. 327. 

S. 22 (2)—Loss of share after purchase. 

- Co-sharer purchasing occupancy holding and 

subsequently ceasing to be a co-sharer—He cannot retain 
possession of the holding afterwards. 

The status of a co-sharer landlord purchasing an 
occupancy holding is not the status of a raiyat but a 
peculiar status created by S. 22 (2). His right is that 
of a proprietor entitled to retain possession of the land 
subject to payment to his co-proprietors their shares of 
the rent. It is not the status of a raiyat inasmuch as if 
he sub-lets to a third person, such third person is deem¬ 
ed to be a raiyat in respect of the land and ordinarily a 
raiyat sub-letting to a third person does not confer a 
raiyati but an under-raiyati interest. If he ceases to be 
co-sharer and his proprietary interest is lost he has no 
right to retain possession of the land and it would pass 
on to the person who would acquire the interest of that 
co-sharer. 2 P. L. T. 163 and A. I. R. 1922 Patna 193, 
Ref. to. {Ross and Kulwant Sahay , JJ.) LALA 

Rambahadur Lal v. MT. Gunga Kuer. 

891. C. 232 = 7 P.L.T. 87 = 3 P.L.R. (Civ.) 138 = 

. A. I. R. 1925 Pat. 547. 


S. 22 (1) and (2)—Merger. 

- Transfer of Property Act , 6*. Ill {d) — Lease — 

Purchase of proprietary interest and lessee's rights by 
the same person—Inferior interest merges in the superi¬ 
or interest. 

A lease of immoveable property determines in case 
the interest of the lessee and the lessor in the whole 
of the property becomes vested at the same time in one 
person in the same right and so where a person pur¬ 
chases proprietary interest and also the inferior rights of 
the lessee the inferior interest shall merge in that of the 
superior interest. A 1. R. 1922 P. C. 94, Ref. to. 
{Dawson Miller , C. J. and Mullick , /.) HRIDAY 

Narain Singh v. Kalicharan Singh. 

107 I. C. 819 = A. I. R. 1928 Pat. 273. 

S. 22 (2)--Merger. 

- Purchase of holding by proprietor makes the 

raiyati interest merge in the taluki interest. 

On the purchase of the occupancy holding by the 
proprietor the raiyati interest is merged in the taluqi 
interest and the previous lessees are by such change 
raised to the position of raiyats and the lease granted to 
the subsequent lessees by the proprietor is a raiyati lease 
of the land of the same denomination as the previous 
lessees. 30 All. 369, Dist. {Greaves and Cuming. JJ.) 
Hochanuddic v. Abdul Hakim. 90 I. c. 816= 

A. I. R. 1926 Cal. 158. 


S. 22—Merger. 


- Landlord and tenant—Occupancy tenant being 

also landlord acquiring landlaid's interest at partition 
—Doctrine of merger applies. 

In the case of an occupancy tenant who is also a 
landlord, acquiring by partition a landlord’s interest, 
the doctrine of merger applies. 2 P. L. J. 225, Dist! 
{Coutts and Macpherson , JJ.) MULLICK MUKHTEAR 
Ahmad v. Kalicharan. 2 P. l T 525 = 

1921 P. H. C. C. 357 = A. I. R. 1921 Pat. 373. 

- Third parties' rights not affected—Merger 

occurs. 

Where there is no question of affecting the rights of 
any third person, merger takes place. {Coutts and 
Macpherson , JJ.) MULLIK MUKTEAR AHMAD v 

Kalicharan. 1921P. h. C. C. 357= 

2 P. L. T. 525 = A. I. R. 1921 Pat. 373. 


- Occupancy raiyat taking permanent lease— N 

merger takes place. 

The disputed lands were ' comprised in a revenue 
paying estate which was purchased by the plaintiffs o 
the 6th March, 1916, at a sale for arrears of revenue 
On the 11th February, 1918, the plaintiffs commencei 
this action to eject the defendant as a trespasser. Th 
defendant was a cultivator who had acquired a right-oi 
occupancy raiyat in the record of rights finally publishe. 
in 1895. On the 16th July, 1901, he took frorn the the 
proprietors a permanent lease under what was describe 
as a taluki Pottah. The plaintiffs contended that th 
effect of the permanent lease granted to him by the pre 
prietors on the 11th July 1901 was to extinguish th 
rights of occupancy which he then possessed and tha 
thereafter he must be deemed to have held as a tenure 
holder. Held , that the occupancy right has not bee 
affected by the subsequent acquisition of the tenure ? 
C. W. N. 565, P.C.. Foil. {Mookerjee and Chotznei 

JJ-) Jogendre Krishna Roy v. Shafer Ali. 

76 I. C. 382=A. I. R. 1923 Cal. 37 c 
S. 22 Purchase before amendment 

—- Raiyati holding—Purchase by co-sharer 'landlor t 

prior to amendment of the secti cm— Status of landlord. 
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Under S. 22 of the B. T. Act prior to its amendment 
by Act I of 1908 (E. B. and A.) the status of a co- 
sharer landlord purchasing a raiyati holding was that of 
a raiyat, and as such he could grant an under-raiyati 
lea^e. (Xnubould and Auckland, JJ-) INIJ MAN DAL 
B1MALKNDU ROY. 59 I. C. 337 (Cal.).. 

S. 22 (2)—Purchase by co-proprietor. 

__ Co-p>op>'it'tor purchasing occupancy holding 

need not give it up on partition and allotment of the 
holding to another co-proprietor . 

A co-proprietor acquiring an occupancy holding by 
purchase is entitled to retain possession of the same on 
payment of rent to his co-sharers and need not give it 
up the moment the estate, in which the land is situate, 
is partitioned among the proprietors and is allotted to 
some other co-proprietor. 1 P. L. T. 3/4 and 4 P. L.W. 
4^8 Dist. ( JiOala Prasad , J.) BAKU RaM PRASAD 

, GOP L CHAND. 2P.L.T.163 = 

• A. I. R. 1921 Pat. 341. 

Occupancy holding—Purchase by co-proprietor 


I BENGAL TENANCY ACT (1885), S. 22. 

when a co-sharer landlord purchases an occupancy 
holding, the occupancy holding disappears and the pur- 
chaser enjoys the land in his character of proprietor or 
tenure-holder and not as a raiyat. But, as, upon the 
disappearance of the tenant right all the holders of the 
superior interest would prima facie be entitled to 
possession that one amongst them who is allowed to 
keep exclusive possession of the land is made to pay his 
co-sharers a fair and equitable sum for such use and 
occupation. The co-sharers, who are deprived of the 
rent they had previously realised from the occupancy 
raiyat are in this manner compensated for their loss. 
(Mookcrjee and Chotzner , //.) PURNA CHANDRA 

roy r. Mathura Mohan Saha. 36 C. L. J. 89 = 

70 I.C. 68 = A. I. R. 1923 Cal. 210. 

S. 22—Purchase of apart. 

—Where a part of another’s raiyati holding was 

t i i _ I . 7.17 il. it * • 


__Position of partition — Effect. 

An occupancy holding purchased by a co-propr.etor 
becomes the hakhast land of the co-sharers which the 
purchaser is allowed under S. 22 (2) of the Act to keep 
apart for himself on condition of paying rent to his co¬ 
sharers. It is liable to be allotted on a partition as 
hakhast to the co-sharer in whose patti it is situate and 
the purchasing co-sharer is not entitled to continue in 

possession of it. ( Adami , /.) Ma J 0 H ^ A 
CHANDRADIP SINGH. 59 I. C. 87 (Pat.). 

S. 22 ( 2 )—Purchase by a co-sharer. 

- Co-sharer purchasing raiyati /ole—He selling 

Agreement allowing him to remain in possession is a 

sub-lease within S. 22 (2). .... r 

Where a co-sharer purchased a raiyat jote of a tenant 

and subsequently sold it to a third person by an agree¬ 
ment by which he was allowed to remain in possession, 
held , that the transaction was tantamount to a sub¬ 
lease within the meaning of S. 22 (2). {Dawson Miller, 

C / and Foster , /.) GOPI SINGH JAGDEO SINGH. 
C. J. ana r / g p. L . T. 69= 102 I.C. 386 = 

A. I. R. 1027 Pat. 172. 

g 22 (2>-Purchase by a co-sharer and 

part proprietor. 

-Co-sharers—Part of proprietary right of a part 


of holding falling to a co-sharer purchasing the entire 
holding at rent sale—His status is not affected . 

The fact that the proprietary right of part of a hold¬ 
ing after partition has fallen to the co-sharer who pur¬ 
chased the entire holding in sale in execution of a 
rent decree, will not affect the question of his status 
with regard to that portion of the holding which falls 
in the takhta of another landlord. If for the purposes 
of the partition, the name of a tenant who had long 
ceased to have any interest in the holding was recorded, 
that cannot affect the real rights of the parties, nor does 
the fact that the purchaser has settled the lands with a 
tenant make him a landlord. The peculiar status 
enforced in him by S. 22 (2) continues notwithstand¬ 
ing the settlement. A. I. R. 1925 Pat. o47, Appl. 
(Das and Ross, //.) KlRTYA NAND SlNHA^.RAM 

I AL DUBE. 8 P. L. T. 20 — 97 I. C. 68 — 

1 A. I. R. 1926 Pat. 580. 

S. 22 (2) (as amended by Act I of 1908)— 
Purchase by part proprietor. 

Occupancy holding—Purchase by part proprietor 


m — U -— 

acquired by purchase, held, that the purchaser did 
not become a raiyat. (Ross and Sen , //.) Hari 

Mohan Prasad Chaudhury v. Md. Basidul 
HaqUE. 1924 P. H. C. C. 268 = 841.0.130 = 

5 P. L. T. 616 = A. I. R. 1924 Pat. 780. 

Ss. 22 and 49—Re-settling of non-transferable 

holding. 

•Purchaser of non-transferable occupancy holding 

• . r r * < a • • - _ t . •. ■ • 


— Co-proprietor — His tenant is a raiyat and not liable 
to be evicted by notice under S. 49. 

The plaintiff was co-sharer landlord with regard to a 
certain occupancy holding which had been found to be 
non-transferable. He purchased the occupancy holding 
and then let it out to the defendants under a kabuliyat 
for a term of one year only which expired in Pous 1318 
B. S. The defendants continued in possession after 
the expiry of the term of that kabuliyat and the present 
suit was brought in May 1919 which corresponds with 
sometime in Asar 1326 B. S. Held , that the plaintiff 
was not a raiyat with regard to the land after his pur¬ 
chase of the occupancy right, but was holding in his 
right as a co-proprietor and the defendant would be a 
raiyat or a tenure-holder and hence not liable to be 
ejected by service of notice under S. 49 of the Bengal 
Tenancy Act. ( Walmsley and B. B. Ghose t //.) 
ROSHANALI v. CHANDRA MOHAN. 

50 Cal. 749 = 27 C. W. N. 759=751. C. 447= 

A. I. R. 1923 Cal. 701. 

S. 22(2)—Scope. 

•S. 22 (2) has application only to transferable 


—Purchaser holds land as joint proprietor 

The effect of S. 22, B. T. Act, as amended by 
the Eastern Bengal and Assam Council Act, is that 


holding and not to non-transferable holdings. 19 C. L. 

J. 400 ; 43 1. C. 467, Appr. ; A. I. R. 1928 Pat. 234, 

Dist. (Ross and Chatterji , //.) LACHMI NARAIN v. 

! RAMSARAN. 10 P. L. T. 204-= 8 Pat. 650 = 

118 I. C. 129 = A. I. R. 1929 Pat. 185. 

S. 22 (2) (as amended by Act I of 1908)—Scope. 

- SubS. (2) applies to all-cases of sub-leases effected 

after passing of the amending Act whether occupancy 
right was acquired before or after 1907 or 1885. 

The second sub-section of S. 22, in so far as it refers 
to the rights of a sub-lessee which come into operation 
after the Act, must apply to all cases where such a sub¬ 
lease is effected after the passing of the amending Act 
whether the occupancy right was acquired before or 
after the passing of that Act, or the Act of 1885. 
(Dawson Miller , C. J. and Foster , /.) GOPI SlNGH v* 

Jagdeo Singh. 8 P. L. T. 69 = 1021. C. 386= 

A. I. R. 1927 Pat. 172. 

- Appl i c ability. 

S. 22 (2) is not concerned with the raiyat-kasht of a 
proprietor or permanent tenure-holder which he held 
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before he became proprietor or permanent tenure-holder 
but with land the occupancy right in which was trans¬ 
ferred to him after he became jointly interested as 
proprietor or permanent tenure-holder. ( Jzvala Prasad 
and Macpherson, //.) LALJI SlNGH v. LaKSMI 

NARAYAN f>INGH. 10 P. L. T. 91 = 97 I. C. 708 = 

A. I. R. 1927 Pat. 32. 

S. 22 (2)—Suit for rent. 

- -Right to sue for entire rent. 

A co-sharer’s right to sue for the entire rent is not 
affected though one co-sharer purchases a portion of the 
•holding. (Jzvala Prasad , /.) RAM RATTAN PRASAD 

7'. Jang Bahadur Singh. 621. C. 47 (P). 

S. 22 (2)—Tenant claiming as raiyat. 

- Suit for ejectment—Defence that parties are 

not under-raiyats but raiyats—They must prove it. 

In a suit for ejectment if the defence to the suit is 
that the defendants are not under-raiyats but raiyats it 
is for the defendants to make that defence good, parti¬ 
cularly if they have to begin by admitting that their 
tenancy in origin was an under-raiyati. ( Rankin , C. J. 
and Suhrazvardy, J.) GORAI MOLLAH v. PANCHU 

Haldar. 34 C. W. N. 51 = 51 C. L. J. 193 = 

A. I. R. 1930 Cal. 111. 

S. 22 (2) (as amended by I of 1908;— 
Transferable holding. 

- Transferable occupancy holding purchased by 

■co-sharer landlord—He holds it not as raiyat, but as ten¬ 
ure-holder subject to payment of fair rent to other co- 
sharers. 

If a co-sharer landlord purchases a transferable occu¬ 
pancy holding, he is entitled to hold it not as a raiyat, 
but as a tenure-holder in the right which he has in the 
tenure, subject to payment of a fair and equitable rent 
to the other co-sharer. A. I. R. 1923 Cal. 210, Rel. on. 
{Suhrazvardy and Garlicky JJf) GOLHAR BlBI v. 

Aswini Kumar. 33 C W. N. 161 = 

117 I. C. 536 = A. I. R 1929 Cal 253. 

Ss. 22, 86 and 87—Transfer in lieu of Takkavi. 

- Transfer of occupancy rights in lieu of takkavi 

.loan is sale. 

Takkavi loans were made, by an izardar to certain 
occupancy tenants who being unable to pay the loans 
gave up their holdings to the izardar. 

Held , that the transactions were neither surrenders 
nor abandonments of the holdings but sales of the occu¬ 
pancy rights of the tenants in favour of the izardar. The 
word “acquire” in S. 22 before its amendment by the Act 
of 1907, implied the accrual to a raiyati tenancy of rights 
conferred by statute rather than the transfers of right 
by another tenant. 4 C. L. J. 200; A.I.R. 1920 Pat. 168, 
Foil. 13 C. L. J. 568, Diss. (Dawson Miller, C.J. and 
Foster, J.) Ram DHEYAN Singh zCBHULOTAN SlNGH. 

72 I. C. 705=A. I. R. 1924 Pat. 392 

Ss. 23 and 178—Contracts about particular crop 

and enhancement. . - 

- Contract after 1885 to gruzv indigo crop only for 

benefit of landlord is void—Agreement to pay enhanced 
rent for non-existent obligation is also void. 

7 Under Section 23 of the Act the tenants are * entitled 
to use the land for any purpose they choose, provided it 
is consistent with the provisions of that section and the 
•agreement to pay enhanced rent in consideration for the 
release of a non-existing obligation is void under the pro* 
(visions of Section 178 (3) (£). A contract to grow a parti¬ 
cular crop like indigo on a portion of the holding'for 
"the benefit’ of the landlord when Such an obligation was 
not fastened to the tenancy before 1885 is void After the 

D. D.—VOL. 1—33 
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passing of the Act (1885). (Dawson Miller, C. J. and 
Ada mi, J.) W. M. GRANT v. EKLAL JHA. 

671. C. 49 = 3 Pat. L. T. 386 = 
1922 P. H. C. C. 177 = A. I. R. 1922 Pat. 171. 

S. 23—Excavations. 

- Excavations not injuriously affecting landlord 

are not prohibited. 

Tenants are entitled to make excavations and the pro¬ 
visions of S. 23 do not apply. There is nothing in the 
law which prevents tenants having permanent heritable 
rights at a fixed rent from using the land in any manner 
they think fit so long as there is no risk to the right of 
the landlord to recover the rent payable, and it is now 
settled that unless there are any reservations, the land¬ 
lord has no right in the case of such tenures other than 
the right to receive the stipulated rent. Without actual 
damage or act affecting landlord’s rights to obtain rent 
no damages or injunction could be granted. (1904) 9 C. 
W. N. 255 Dist. (Walmsley and R. R. Ghosh, J J.) 
Barada Prasad Banerjee v. Bhupendra Nath 
Mukerjee. 751. C. 55 = 50 Cal. 694 = 

A. I. R. 1924 Cal. 56. 
S. 23—Fishery rights. 

- Raiyat is entitled to fishery rights on the land 

leased. 

The Bengal Tenancy Act secures the raiyats a limited 
ownership in the soil and unless landlord expressly reser¬ 
ves his rights to appropriate the water and the fish 
which come upon his land during the periods of inun¬ 
dation the raiyat's right to appropriate the same cannot 
be restricted. (13 M. I. A. 467) applied. (Mullick and 
Ross, JJ.) HENRY HILL AND CO. V SHEORAJ RAI 

3 Pat. L.T. 53=1922 P. H. C. C. 195 = 64 I. C. 346 = 

A. I. R. 1922 Pat. 9. 

S. 23—Occupancy holding. 

- Occupancy holding is presumed to be non-trans- 

ferable. 

Non-transferability is an ordinary incident of an occu¬ 
pancy holding and it will be presumed under the law to 
be so until the contrary is shown. No specific issue on 
the point is necessary. 24 Cal. 355, Rel. on. (Courtney. 
Terrell. C. J. and Jzvala Prasad, J.) SOURENDRA v . 
Kunjbihari. 10 P. L. T. 129 — 8 Pat 439 = 

116 I. C. 518 = A. I. R. 1929 Pat. 222. 

S. 23 Trees. 

- Landlord and Tenant — Trees—Tenant has right 

to enjoyment and benefit of growing timber during 
occupancy—Landlord is not entitled to enter upon and 
cut down trees without tenant's consent. 

A tenant has a right to enjoy all the benefits of fhe 
growing timber on the land during his occupancy and in 
the absence of a custom or of a contract to the contrary 
the landlord has no right to interfere with the . enjoy¬ 
ment of his tenant of the trees upon his holding as long 
as the relation of landlord and tenant subsists. If 
thus the landlord desires to have the privilege during ten¬ 
ancy of entering upon the tenant’s holding and cutting 
down and removing timber he must procure the consent 
of the tenant in that behalf. (1864) W. R. Gap. 367 and 
30 All. 134, Ref. 22 Ca* 742 and 11M. I. A. 295 
! (P- C.), Dist. (Rankin, C. /., and C. C. Ghose, ; J.) 

Kamal Krishna Sanyal v. Madhusudan Chou- 

DHURY. 33 C. W. N. 839 = 123 I. C. 316 = 

57 Cal. 344 = A. I. R. 1930 Cal. 240. 
Ss. 23 and 178 (3) (b)—Trees. 

- Cutting trees is using land within S. 23— Occu¬ 
pancyraiyat stipulating not to cut trees—Stipulation is 
not binding—Tenant- covenanting not to appropriate 
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trees is bound by the covenant irrespective of any custom 

—Bengal Tenancy Act , Ss. 1/8 (3) (b) and 

One of the uses of the land under S. 2j is to cut do\\ 
trees. If an occupancy raiyat covenants that he will 
not be entitled to cut down trees, where there is no cus¬ 
tom to the contrary, that contract will not take away dis 
right to cut down trees. It is otherwise with regard to 
the right of appropriating trees. If any tenant has co¬ 
venanted not to appropriate any trees, he would be bounc 
by that covenant even if there be a custom that the 
tenants on the locality are entitled to appropriate trees. , 
(B. B. Ghose and Cavimiadc , //.) LAKHI NATH BERA 

7- N'tBADWIP CHANDRA. 31 C. W. N 192- 

100 I. C. 7 = A. I. R. 1927 Cal. 268. 

S. 24—Kabil legan lands. 

_ fair rent assessed—Decree for damages for use 

and occupation m lien of back rent can be passed. 

With regard to the kabil legan lands, a decree can be 
pas>ed for back rents as damages for use and occupation 
when a fair and equitable rent is assessed on the kab.l 

lagan lands. A. I.R. 1921 Pat. 4 -o, Expl.; A. I. R-1925 
Pat. 559, not Foil.; A.I. R. 1929 Pat. 23a, Poll. (Ross, 

/.) Pahwari Rai v. Janki Kuek. 

J ’ 10 P. L. T. 281 = 117 I. C. 206 — 

A. I. R. 1929 Pat. 347. 

Ss. 24 and 27—Rate of rent. 

_ Plaintiff alleging that there was existing rent 

failing to prove it—He can only be given decree at the 

rate admitted by defendant. 

When the plaintiff comes to Court with the allegation 
that there is an existing rent or rate of rent and fails to 
prove it, he can only be given a decree at the rate admit¬ 
ted by the defendant, although the Court may not be 
satisfied that that is the real or the proper rate. 
(Kulwant Sahay and Macpherson , JJ.) BlSHESHAR 

Singh v. Patan Mohan. 123 1. C. 615 = 

ai A. I. R. 1930 Pat. 485. 

S. 24—Utbandi tenants. 

_ -Suit for rent at rate fixed by all utbandi tenants 

—Plaintiff cannot in apical claim fair rent on the 
ground that tenants acqu ■>. </ occupancy rights. 

Where the suit as originally framed is not one for re¬ 
covery of rent under S. 24 but is a suit for recovery of 
rent at rates agreed upon by all utbandi tenants, plaintiffs 
cannot in appeal claim a decree for fair and equitable I 
rent on the ground that the defendants by holding the 
lands for a continuous period of 12 years had acquired a 
right of occupancy therein and that they were conse¬ 
quently liable to pay a fair and equitable rent under j 
S. 24, Ben. Ten. Act. ( Rankin , C.J. and Milkerji , /.) 

Nafur Chandra Pal v. Jatindra Nath Das. 

50 C. L. J. 294 = 34 C. W. N. 127 = 

A. I. R. 1929 Cal. 614. 

Ss. 25, 86 and 87—Eviction of tenants. 

- Landlord can obtain possession of occupancy rat - 

yat's holding in three ways as in S. 25, 86(5) and S. 87. 

There are three methods by which a landlord subject 
to the Bengal Tenancy Act, can obtain possession of an 
occupancy raiyat’s holding: ( a) on a decree as mentioned 
in S. 25 ; (£) on relinquishment or surrender in the man¬ 
ner described in S. 86 (5) and ( c ) on abandonment as in 
S. 87 of the same Act. (Bueknill and Foster , //.) 
FIRANJI RAI v. CHHEDDI Pandey. 

971. C. 302 (Pat.). 
S. 25—Nature of decree. 

_ Decree under—Execution is of the order for 

ejectment. 

Where a decree is passed in a suit under Section 25, 
he decree to be executed is a decree for ejectment and 
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not a decree for compensation, because ejectment is to* 
follow in the event of non-compliance with the order of 
the Court directing payment of compensation and reme¬ 
dying of the misuse. ( Chatterjea and Suhrawardy , 

J J.) Korim v. ASWiNi Kumar. 25 C. W. N. 658= 

63 I.C. 236=A. I. R. 1921 Cal. 492.. 

S. 25—Patni regulations. 

- Bengal Patni Taluks Regulation (VI!/ of 

1819,) .S'. 11 —Purchaser of patni cannot evict occupancy 
tenants. 

The policy of the law at the time of the enactment of 
the patni regulations seems to have been to protect 
from eviction those cultivating the land ; at the time of 
the enactment of the patni regulations, occupancy rights 
did not exist, those cultivating the lands were either 
khud khast ryots, that is ryots of the village cultivating, 
the lands, or paikast ryots who were cultivators who 
came from outside the village. Consequently, S. 11 of 
the Patni Regulations extends protection to the only cul¬ 
tivating ryots of the village then known namely khud- 
khast ryots or resident and hereditary cultivators. It 
has been the policy of the law throughout to protect 
those actually on the land and cultivating it. Therefore, 
these occupancy tenants also must be deemed to be pro¬ 
tected. (Greaves and Chakravartiy JJ.) JNANENDRA. 

Mohan Bhaduri Harendra Krishna De. 

87 I. C. 32 = A. I. R. 1925 Cal. 1169. 

S. 25 (f) (2)—Rights of Landlord. 

- ’Transferee paying into Court on footing that he¬ 
lms taken transfer of occupancy holding — Rights of 
landlord still arise under S. 25 (f) (2) and transferer 
spends on holding at his risk. 

Even where a transferee pays money into Court on the 
footing that he has taken transfer of an occupancy hold¬ 
ing, the rights of the landlord under S. 25 (f) (2) arise 
and if the transferee in the meantime incurs 
expenditure by putting masonry buildings on the pro¬ 
perty, he does so at his own risk. (Rankin, C. J.) MlR 

Belayet ali v. Radhikalal Das. 

A. I. R. 1930 Cal. 547. 

S. 26-No heir. 

- Escheat—Last male-holder leaving no male heir 

—Tenure escheats to landlord. 

Where the last male-holder of an occupancy holding 
has left no heirs at all, the holding becomes a holding 
without a tenant and must revert to the landlord. A.I.R. 
1925 Pat. 597, Foil. (Das and James , JJ.) PRASAI> 
Nath Jogi v. Ambika Prasad Singh. 

10 P. L. T. 823 = 1171. C. 630 = 9 Pat. 515= 

A. I.R. 1930 Pat. 407- 

« m 

- Tenant of transferable occupancy holding dying 

intestate without heirs—Occupancy right is extinguished' 
—Holding reverts to landlord subject to encumbrance 
created by tenant . 

S. 26 seems to mean that although the other property 
of an occupancy raiyat dying intestate and without leav¬ 
ing any heirs, escheates to the Crown, his occupancy 
right does not escheat to the Crown but is extinguished. 
This does not mean that the holding ceases to exist but 
only that the occupancy right is terminated as in the 
case of transfer of an occupancy right to a person jointly 
interested in the land as proprietor. 32 Cal. 386 (F.B.) 
Foil. The holding is then a holding without a tenant 
and must revert to the landlord. 1 Cal. 391; A.I.R. 1925 
Patna 57 Foil., 13 C. W. N. 12 Diss. 
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Where a tenant can legally alienate or encumber his 
holding, and that holding reverts to the landlord on the 
death of the tenant intestate without heirs, w hat reverts 
is the estate that was in the tenant as encumbered by 
him, diminished by virtue of S. 26 by the loss of the 
occupancy right. 8 M. I. A. 500 and 11 M. I.A. 619 
Foil. ( Mullick and Ross , //.) GaRBHU 7-. BlBI 

Khudai Jatunnissa. 4 Pat. 774 = 

89 I. C. 170 = 7 P. L. T. 75 = 1925 P. H. C. C. 206 = 

A. I. R. 1925 Pat. 597. 

S. 26—Suit for khas possession. 

- Death of occupancy raiyat leaving heir—Suit for 

khas possession under S. 26 fails — Court need not decide 
who is the preferential heir. 

A suit for khas possession based on the provisions of 
S. 26 should fail as soon as it is found that the occu¬ 
pancy raiyat died leaving an heir and it is not necessary 
for the Court to decide who is preferential heir and 
base its decision upon the same. ( Cuming and B. B. 

Ghose , JJ.) Harendra Kumar Bose v. Khemada- 
KINKA. 44 C. L. J. 282=98 I. C. 835 = 

A. I. R. 1927 Cal. 86. 

S. 26—Under-raiyat. 

- Occupancy right of under-raiyat is not heritable 

where no custom to the contrary is proved. 

Per Greaves, J .—The right of occupancy acquired by 
an under-raiyat is a right acquired by custom or usage and 
not by statute and in order to determine w hether heri- 
tability is an incident of the custom or usage it must be 
ascertained by evidence as to the nature and extent of 
the custom or usage. Apart from statute heritability is 
not an invariable incident of occupancy right. 

Per Cuming, J .—An occupancy right is a personal 
right. Heritability of such right is a creature of the 
statute created by S. 26 and outside the statute there is 
no right of heritability in regard to such a right. As 
S. 26 or any other provision of the B. T. Act does not 
refer to the heritability of an occupancy right held by an 
under-raiyat, such right is not heritable under the law. 
But it is open to the under-raiyat to prove that by 
custom or usage the occupancy right is heritable. ( Grea¬ 
ves and Cuming , JJ.) SUDHANYA KUMAR DaSS v. 
SAIK Ismail. 90 I. C. 844 = 29 C. W. N. 733 = 

A. I. R. 1925 Cal. 956. 

- Interest of an wider-raiyat is not heritable — 

Landlord and tenant. 

The interest of an under-raiyat is not heritable. 
31 Cal. 757 (F.B.) referred to. ( Ncwbould and Panton, 
JJ.) Sutu Bibi v. Jamini Sundari Guha. 

A. I. R. 1922 Cal. 85. 

- Under-raiyat, cannot sub-let or transfer his 

rights. 

The Act does not give an under-raiyat a right to create 
a sub-lease so as to be valid against the raiyat. The 
rights of an under-raiyat are not transferable. (Huda 
and Panton, JJ.) GOPAL MOLLAH v. MAFIDENNESSA 

Bibi. 611, c. 200 (Cal.). 

S. 26—Usufructuary Mortgage. 

- Usufructuary mortgage of occupancy tenure by 

last limited owner—Provided there is custom of trans¬ 
ferability and mortgage for necessity mortgagee is en¬ 
titled to possession against landlord when, holding reverts. 

A usufructuary mortgagee under a mortgage created 
by the widow of the last male-holder of the occupancy 
holding is entitled to possession of the holding as against 
the landlord when the holding reverts to the landlord for 
want of heirs provided that the holding was transferable 
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by custom and the alienation was for legal necessity. 
8M.I.A. 500 (P.C.) and 11 M.I.A. 619 (P.C.), Foil. 
{Das and James, JJ.) PRASAD NATH JOGI v. AMBIKA 

Prasad Singh. 10 P. L. T. 823= 1171. C. 630 = 

9 Pat. 515= A. I. R. 1930 Pat. 407. 

S. 29—Additional consideration. 

- Additional consideration passing from landlord 

—Original rent can be enhanced. 

The plaintiff had an old tenancy in his possession and 
there was another tenancy with regard to which there 
was a dispute between the plaintiff and the defendant. 
The plaintiff executed a kabuliyat which was made up 
of two parts—one relating to the tenancy originally held 
and the other regarding which there was a dispute. Ac¬ 
cording to the kabuliyat the rental of the portion of the 
new tenancy was increased. The suit was brought on 
the ground that the enhancement of rent of even a por¬ 
tion of the new tenancy was the violation of the provi¬ 
sion of S. 29. 

Held, that it is sufficient that it should appear that 
some further consideration has proceeded from the land¬ 
lord to justify an addition to the original rent. Anew 
contract was entered into between the parties for the 
original consideration and for additional consideration, 
and the parties were free to enter into it on any terms 
they pleased. There is no violation of the provision of 
S. 29. {Cuming and Cammiade, JJ.) SALI BEWA 
v. A jijuddin Shaikh. 104 I. C. 763 = 

A. I. R. 1927 Cal. 911. 

- Rent—Enhancement of—Augmentation of hold¬ 
ing—Additional area—Increased rent. 

If a tenant takes a settlement of an additional area 
and a new’ arrangement is arrived at between the 
landlord and tenant and a new rental is fixed there¬ 
by, increasing the rent originally paid, the rent so increa¬ 
sed is not an enhancement, ar.d S. 29 of Bengal Tenancy 
Act does not apply. {Walmsley and Greaves, JJ.) 

Tarak Nath Sarkar v. Srish Chandra Rai. 

60 I. C. 412 (Cal.). 

S. 29, Proviso (3)—Applicability. 

- Enhancement of rent—Right of landlord. 

To entitle a landlord to enhance rent under S. 29, 
Proviso (3) he must prove three things :—(i) that the 
raiyat has held his land at a specially low’ rate of rent in 
consideration of cultivating a particular crop for the 
convenience of his landlord ; (ii) that he is released 
from the obligation of cultivating the crops : and (iii) 
that he deems the rent w’hich he agreed to pay fair and 
equitable. S. 29, Proviso (3) of the B. T. Act applies 
where the purpose of the tenancy is the growing of a 
particular crop and, in consideration of that the rent is 
not merely a low rent but a rent specially low T on that 
account. {Ross, J.) EKLAL JHA v. WILLIAM MELING 
Grant. 64 I.C. 332 (Pat.). 

See On APPEAL. 671. C. 49= 3 Pat. L.T. 387 = 

A.I.R. 1922 Pat. 171. 

- : —Evidence that rate of rent was specially low 

is necessary. 

The application of S. 29 would require evidence that 
the rate of rent in the lease w : as a specially low rate. 

{Ross, J.) Henry Hall and Co. v. Bawan 
Thakur. 2 P. L. T. 605=A. I. R. 1921 Pat. 412. 

S. 29—Burden of proof. 

- Tenant must prove that he is an occupancy raiyat 

before invoking aid of S. 29. 

S. 29 only applies to the case of an occupancy raiyat, 
and before invoking the aid of S. 29 the tenant must 
prove that he is an occupancy raiyat in regard to the 
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rent Maimed lands. (Das and Adami , JJ.) RAM- 
DH \NI SINGH V. KF.WAL MANI S »NGH. 

7 P. L. T. 145 = 1926 P. H. C. C. 29 = 

90 I. C. 929 = A. I. R. 1926 Pat. 156. 

-- Proiiso — Construction — Increased payment for 3 

years immediately preceding the year of suit must be 

P To entitle the plaintiffs to the benefit of the provi¬ 
sions contained in the proviso, they must establish that 
the increased rent which they claim has been actually 
naid for a continuous period of not less than three years 
immediately preceding the years in suit. The proviso 
does not mean that if rent has been paid at the increased 
rate for three years or longer, the rent of the holding has 
become permanently increased, as if there had been an 
increase by writing registered. The true effect of b. 2V 
is that there i> no permanent enhancement when there 
is an attempt to increase rent without writing registered. 
(Mookerjee and Chotzner, //.) JANAKI BALLAV ROY 
v ENAT MON DAL. 72 I- C - 133 “ 

‘ 37 C. L. J. 489 = A. I. R. 1923 Cal. 600. 

S 29 —0 Jmpromise Decree in Contravention. 

_ 4 compromise decree passed in contravention of 

provisions of S. 29 is operative and binding until vaca - 

ted by appropriate proceedings. 

\ compromise decree passed in contravention of the 
provisions of S 29, cannot be treated in a subsequent 
suit between the parties as without jurisdiction and a 
nullity, but is operative and bin ling until vacated by 
appropriate proceedings. A.I.R. 1926 Cal. 1101 ; A.I.R. 

?92i Cal. 34 (F. B ) ; and A. I. R. 1925 Cal. 907 
(F B ) • Rel. on ; 17 C. W. N. 496, held no longer good 
law' (MUter and M.illik , JJ.) MAHOMMED HOS- 

sein v. Khana Kazi. 113 

A. I. R. 1928 Cal. 606. 

S. 29—CDnsolidation of holdings. 

Consolidation of distinct holdings with separate 

_ _ m . ■ _ T 


rentals is not creation of new holding and rent can be 
enhanced only within the limits of S. 29. 

The Court must determine whether a new holding 
has been created, though it may include the land of the 
original holding or whether the parties had recourse to 
a colourable device to evade the provisions of S. 29. 

Where the parties held two separate holdings with 
specific and definite rentals which were consolidated into 

one holding. 

Held, that there was no new holding and that rent 
must not be enhanced beyond the limits fixed by S. 29. 
(Dawson- Miller, C. J. and Mid lick, J.) W. H. MEY- 

rick v. Dipa Pandey. 3 Pat. 825 = 84 I. C. 361 = 

6 P. L. T. 537= A. I R. 1925 Pat. 185. 

S. 29, Proviso (1)—Continuous period. 

_ Scope of—Continuous period of three years - 

Meaning of. . , f 

The words “continuous period of not less than three 

years immediately preceding the period for which the 

rent is claimed ” in S. 29 (1) of the Bengal Tenancy 

Act do not mean the period for which rents are claimed 

collectively in the suit, but mean the period in respect of 

which the rent is payable as a separate cause of action. 

(Buckland and Cuming , JJ.) JOGKNDRA NATH 

Maitra v. Gopal Chundra Saha. 

641. C. 188 (Cal.) 

S. 29—Contracts. 

—S ection does not save contracts. 

The words of S. 29 are imperative and it provides that 
rent must not be enhanced so as to exceed by more than 
two annas in the rupee the rent previously payable by the 
raiyat. This prohibition is not qualified by any provision 
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calculated to save a contract or agreement between the 
parties. 11 

A kabuliyat purported to amalgamate with the jama of 
, a holding the jama of another piece of land which had 
no existence and the jama of which was entirely ficti¬ 
tious and then purported to enhance the rent within the 
limits permitted by S. 29 and thereby fraudulently 
enhanced the jama of the holding beyond the limits of 
S. 29. The jamas relating to certain other holdings were 
also enhanced and then the total of all the jamas in¬ 
cluding the fictitious jama was described. This total 
exceeded the amount to which the rent of the holdings 
could be enhanced under S. 29. 

Held : that the landlord was entitled to recover the 
j ainas of the holdings that were net amalgamated with 
the fictitious jama but that the suit with regard to the 
amalgamated jama was not maintainable. ( Suhrawardy 
and Cuming , JJ.) JNANEDRA NATH ROY v. NALINI 
MOHAN GHOSE. 871. C. 565 = 

A. I. R. 1925 Cal. 1262. 

S. 29—Contract for avoiding ejectment. 

- Defendant agreeing to pay more rent to avoid 

ejectment is not protected. 

The defendant purchased a non-transferable occupancy 
holding which bore a rent of Rs. 12-12 0. The plaintiff 
landlord refused to recognise the defendant as a purchaser 
and in consequence the landlord would have been entitled 
to khas possession. In order to retain possession of this 
holding, the defendant agreed to pay a rent of 
Rs. 18-11-0 and upon these terms, the landlord allowed 
him to remain on the land. 

Held : that it was not a question of enhancement of 
rent of the original tenant but the defendant whose 
position by virtue of his purchase was only that of a 
trespasser as against the landlord, took a new settlement 
after his purchase at the rate of rent sued for. (Ghose* 
J ) FERASAT ALI MULIK V. PRIAMBODA DeBI. 

69 I. C. 414 = A. I. R. 1924 Cal. 544. 

Ss. 29 and 50 -Distinction. 

Whereas S. 50 contemplates a case where a tenancy 
has been held at a certain rate, S. 29 applies 
only to a case where rent has been actually paid for a 
period of three years. A. I. R. 1922 Cal. 141, Ref. 
(Mookerjee and Chotzner, JJ.) JANAKI BALLAV ROY 

v. ENAT Mandal. 72 I. C. 136 = 37 C. L. J. 489 = 

A. I. R. 1923 Cal. 600. 


S. 29—Enhancement beyond limit. 

- Enhancement beyond statutory limit—Onus is on 

landlord to justify it. 

Where the previous rent of the tenant has been proved, 
it is for the landlord to justify the enhancement of the 
rent claimed where it is in excess of the enhancement 
allowed by the statute. (Mookerjee and Cuming , JJ.). 

Rajindra narayan Mazumdar v. Sheikh Kalim. 
671. C. 813 = 26 C. W.N. 758 = 49 Cal. 875= 

A. I. R. 1922 Cal. 575. 

S. 29—Extent. 

- Enhancement by consent hoavcvcr small in excess 

of two-annas in a rupee cannot be allowed—There is no 
escape under maxim deminimis non curat lex. 

The statute enacts in the most explicit terms that there 
is to be no enhancement of more than two-annas in the 
rupee. Ex concessis if there is an enhancement however 
small over two-annas in the rupee it means violation of 
the statute and such enhancement cannot be allowed. 
The principle of deminimis non curat lex has no applica¬ 
tion to a prohibitary statute which says that excels can 
in no case be more than two annas. (Milter* /.) 
GULMATINNESSA v. JAGO PALI. 

A. I. R. 1929 Cal. 668. 
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_ jjniit of two-annas for enhancement of rent can¬ 
not be exceeded even where the excess is very small and 
can for all practical purposes be disregarded. 

The principle embodied in the maxim Demini mis non 
curat lex cannot be applied to a case where the statute 
(such as S. 29, Ben. Ten. Act) has laid down a man¬ 
datory provision fixing the limit of the enhancement of 
rent. And so the limit of two annas laid down in S. 29 
cannot be exceeded, although the excess might be a very 
small one and for all practical purposes might be dis¬ 
regarded. (Mitter, /.) BlDU BHUSAN DaS v. GHENU 

Nasya. a. I. R. 1929 Cal. 531. 

S. 29—Obligation before act. 

- Obligation arising before Act—Agreement to pay 

enhanced rent for release thereof is valid. 

Where under kabuliats before 1885 the tenants bound 
themselves to grow a particular crop only for the benefit 
of the landloru in consequence of which a low rent was 
fixed and in 1902 the tenants promised to pay enhanced 
rent in consideration of the release of the obligation to 
grow the particular crop. 

Held, that the restrictions imposed by Section 2) of 
the B. T. Act upon the freedom of contract had no 

operation before the B. T. Act (1885) came in force. 1 he 
word “specially” in pioviso (iii) of Section 29 of the B.T. 
Act has no reference to the quantum of reduction of lent 
allowed for the consideration there mentioned but merely 
requires that owing to special circumstances, viz., the 
agreement to grow a particular crop, the rent is lower 
than it otherwise would have been. In order to bring an 
enhancement within proviso (iii) of Section 29 of the B. 
T. Act three factors must be present. (1) The raiyat must 
have held the land at a low rate of rent in consideration 
of cultivating a particular crop for the convenience of the 
landlord. (2) He must have been released from an 
existing obligation of cultivating this crop and (3). He 
must have deemed that the rent which he agreed to pay 
was fair ana equitable. 

Mere proof that the rent was a low rent would not be 
sufficient to comply w'ith the section, unless it were also 
proved that the low rate was arrived at in consideration 
of cultivating a particular crop. But once it is proved that 
this is the case then the actual amount, whereby the rent 
is reduced below what it otherwise would have been if no 
such obligation had existed, is not a matter to be taken 
into consideration in deciding whether the proviso had 
been complied with. (. Dawson Miller , C.J. and Ad imi, 
/.) W. M. Grant v. Eklal Jha. 67 I. C. 49 = 

3 Pat. L. T. 386 = 1922 P. H. C. C. 177 = 

A. I R. 1922 Pat. 171. 

S. 29—Omission to raise plea. 

- Suit far rent — Defence under S. 29— When 

available. 

Where a tenant omitted to raise a defence under S. 29 
of the B. T. Act in a prior suit for rent he is not estopped 
from taking it in a subsequent suit. ( Suhrawardy and 
Cuming, JJ.) NAFAR CHANDRA PAL CHOWDHURY 

v. Bhusi Molla. 65 L C. 581 (Cal.). 

S. 29—Order on Objections. 

- There is no presumption that an order was passed 

immediately after rejection of any objection. 

All objections by all persons would have to be disposed 
of before any order could be passed under S. 29. There 
fore no presumption exists that an order was passed 
immediately after rejection of any particular objection. 
(Miller, C.J. and Mullick , /.) NaRASINGH THAKUR 

v. Bishunpergash Singh. 4 P. L. T. 629 = 

75 I. C. 1036 = 1924 P. K. C. C. 21 = 

A. I. R. 1924 Pat 209. 


BENGAL TENANCY ACT (1885), S. 29. ,, 

Ss- 29 and 105.—Proceedings under S. 105. 


_Section 29 refers to contracts between landlords 

and tenants and deals with cases of money rents of an 

occupancy raiyat which may be enhanced by contract in 

writing and registered, and which muse not exceed by 
more than two annas in the rupee, the rent previously 
payable by the raiyat. Obviously, therefoie, it has no 
application whatevei to proceedings under S. lUb. 
{Cuming and Chakravarti, JJ.) MATT A MAJHI 

GOPI Nath. 89 I. C. 951= A. I. R. 1826 Cal. 353. 
s 29—Recovery of enhanced rent. 


- -Must be strictly followed—Rccozery of enhanced 

rent for three years dees not validate enhancement. 

The Thekadar of a patta in a certain estate sued for 
arrears of rent on the basis of the Theka. The pro¬ 
prietor of the estate gave different leases to a stranger 
who executed a kabuliyat in respect of all the leases in 
one deed. After the period of this kabuliyat a fresh 
lease was got from the propiietor at a rental in kind the 

value of which was estimated at Rs. 61. 

Held, that the Thekadar was not entitled to get any 
rent other than the original cash rent as defendant had 
acquired occupancy rights. S. 29 is intended to be 
strictly followed and the Court should not allow it to be 
defeated or evaded. Thus even if the enhanced rent 
had been realised for three years, the enhancement 
could not be validated. (Poster, J.) M. H. MEYRICK 

v. Dip PANDEY. 75 I. C. 22 = A.I.R. 1924 Pat. 820. 


S. 29—‘Rent’ for previous period. 


The section is no bar to a duly registered agreement 
complying with the other terms of the section taking 
effect for a period prior to the date of execution. ‘Rent’ 
in S. 29 may include rent for a previous period which 
was due but not paid. (Niwbould and Pantcn, JJ.) 
Hesenjan Chauduri v. Mahafedjuddin. 

62 I.C. 619 (Cal.). 

S. 29—Scope. 

- Original jama—No proof as to—Section does 

not apply. 

Where there is no evidence to prove the original 
jama, S. 29 will have no application. ( Suhrawardy, J.) 
FaIJADDIN v. ACNI Kl MAR Sarma. 

71 I.C. 300 = A.I.R. 1924 Cal. 370. 

S. 29—Settlement to end litigation. 

- Settlement bona fide to end litigation — S. 29 

has no application. 

When the settlement between the parties is a bona 
fide settlement to end the litigation between them, such 
an agreement does not come within the mischief of S. 29. 
(Das, Kulwant Sahay and Dhavle, JJ.) ASKA- 
RAN Bail?/. DeOLAL SlNGH. 10 PL.T. 717 = 
118 I.C. 723 = A I.R. 1929 Pat. 568 (P.B.). 

Ss. 29 and 147-A—Suit between landlord 

and trespasser. 

- Compromise-agreement—Suit ending in the com¬ 
promise, not between landlord and tenant as such — 
Neither S. 29 nor S. 14 7-A applies. 

W'here the suit which ended in the compromise decree 
was not a suit between a landlord and a tenant 
as such but a suit between a landlord and a trespasser 
and although the compromise recognised the defendants 
as occupancy tenants from the date of the compromise, 
it did not say they were occupancy tenants before 
that. 

Held, neither S. 147-A nor S. 29 applies. The de¬ 
fendant must pay the enhanced rent agieed upon. The 
sections apply only to a suit between tenants and land- 
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lord. {Coutts and Adami, JJ.) SHEOGOBIND SlNGH 
v MAHABIR MlSSER. 1922 P. H. C. C. 319 = 

711.C. 113 = 4 P.L.T. 301 = A.I.R. 1922 Pat. 654. 

S. 29—Tenancy by amalgamation. 

_ Does not apply to tenancy created by amalgamat¬ 
ing additional land. 

A tenancy created by amalgamating additional land 
with an existing occupancy holding is not governed by 
S. 29 of the Bengal Tenancy Act. ( Chakravarty , /.) 

Sasi Kanta Acharjee Bahadur z/.Genda Sheikh. 

82 I.C. 970 = A.I.R. 1925 Cal. 389. 

S. 30 -Bliaoli and Naqdi lands. 

_ Portions for which bhaoli and naqdi rents are 

paid forming one holding S. 30 does not apply 
Bhaoli and naqdi lands shown in separate khatas— 
Onus is on defendant to prove that they form one hold- 

ing. 

If the same lands be held by a tenant on payment ot 
rent, partly in cash and partly in kind, and there be no 
distinction as to the portions of the lands for which , 
bhaoli or the naqdi rents are paid, the holding must be 
treated as a single holding, and S. 30 would not apply. 
From the fact that decrees for bhaoli and naqdi rents 
are usually executed as rent decrees, it does not neces¬ 
sarily follow that in each case a presumption will be 
raised that the naqdi and bhaoli lands formed a single 
holding. Where parties do not agree that each class of 
land forms a single holding, no presumption can be 
raised, and the court has to decide the question upon the 
acts and circumstances of each case. Where the survey 
khatian shows that the bhaoli and the naqdi lands are 
distinct and separate and each class of land is entered in 
a separate khata, a presumption is raised in favour of 
the view that the holdings are separate, and it would be 
for the defendant in each case to show that the bhaoli 
and the naqdi lands formed a single holding. {Ross and 
Kulwant Saliay , JJ-) MT. Ram KaLI Kuar v. 
Madan Mohan Lal. 8 Pat.L.T. 224 = 

98 I.C. 995 = A.I.R. 1927 Pat. 108. 

S. 30—Excess area. 

- Rent suit—Excess area in tenant's possession can 

be treated as separate holding. 

Owners of an undivided share of an estate can treat 
the excess land in the occupation of the tenant of the 
estate as a separate holding in a rent suit. 13 C.W.N. 
635, Rel. on. {Ne^obould and Graham , //.) PECHA 
MANDAL V. BHAIRABENDRA NARAYAN. 

91 I.C. 846 = A.I.R. 1926 Cal. 541. 
S. 30 (b)—Extent when rise in prices. 

-- Enhancement on the ground of rise in price of 

staple food crops—Land partly consisting of house — En¬ 
hancement limited to land only. 

Held,\\\zX no enhancement can be claimed on the 
ground that there is a rise in the price of staple food crops 
in respect of land which is used in such a way with the 
acquiescence of the landlord that food crops cannot be 
raised thereon. Held also that where there is a house on 
a portion of the land the enhancement should be limited 
to the land only. ( Ross , J.) JEO Nath Jha v. Bl- 
SHAMBAR Das. 8 Pat. L.T. 495 = 106 I.C. 422. 

-It is the increase in the value of staple food 

crops which is taken into consideration, and not the 
increased value of the particular crops which the raiyat 
may have grown : 106 I C. 422, Dist. ( James and 
Chattagi JJ.) SALOO JOLAHA v. SAMPAT KUMAR. 

A. I. R. 1930Pat. 529 (c) at 530. 

Ss. 30 aui 50—Presh suit when allowed. 

-C. P. Code, O. 23, R. 1.—Suit for enchancem ent 

of rent under Ss. 30 and 50—Landlord not provi ng 
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case under S. 50— was allowed to withdraw with leave 
to sue again. {Chatterjea and Pant on ^ JJ.) INDU 
BHUSAN SARKAR v. JATU MALLICK. 

35 C. L. J. 161 = 621. 0. 699 = 
A.I.R. 1921 Cal. 611 (b). 

--S. 30 (b) —Holding converted into orchard — 

Enhancement of rent—Claim for. 

The landlord is not precluded from claiming en¬ 
hancement of rent on the ground of a rise in the price 
of staple food crops, merely by the fact that the tenant 
had converted the holding into an orchard and the 
landlord did not object to such conversion. {Kulwant 
Sahny and Macpherson , //.) JAGDISH PRASAD v. 
Jamna PRASAD. 11 Pat. L.T. 557 = 9 Pat. 583. 

S. 30 (b)—Homestead lands. 

- Occupancy raiyat — Homestead—Rent is liable to 

enhancement. 

The rent of an occupancy raiyat of homestead lands 
is liable to enhancement under S. 30 {b) of the Act. 
(IValmsley and Ghose, JJ.) (Raja) RESHI v. TRAI- 
LOKYA MOHATA. 76 I.C. 492= 

A. I. R. 1923 Cal. 370. 

Ss. 30 and 182 -Homestead land. 

- Rent of homestead lands can be increased unless 

special custom to the contrary is proved. 

There seems nothing in S. 30 to restrict it to the land 
actually used for cultivation. To attract the operation 
of the section it would seem to be sufficient that the 
land in question is a holding held at a money rent by 
an occupancy raiyat. Neither would S. 182 remove 
homestead lands from the operation of S. 30. It would 
no doubt be open to the tenant to prove that the 
rent of homestead land by custom or local usage is 
not liable to be enhanced under S. 30 (b) but failing 
such proof homestead land would come within the opera¬ 
tion of S. 30 (b). {Cuming and Panton , JJ.) Raja 
Reshee Case Law v. Chintamoni Dalai. 

36 C.L.J. 305 = 70 I.C. 535 = 27 C.W.N. 962= 

A.I.R. 1922 Cal. 510. 

S. 30 (b)—Homesteads and Patit lands. 

- Enhancement can be claimed even for land 

yielding no crop. 

The fact that a certain holding consists of home¬ 
steads, or patit lands or lands which yield no crop is no 
ground for disallowing enhancement of the rent of the 
tenancy. A.I.R. 1922 Cal. 510, Foil. {Suhrawardy and 
Chotzner , JJ.) RESHEE CASE LAW v. AMBIKA DASSI. 

79 I.C. 567= A.I.R. 1925 Cal. 390. 
S. 30 (a)—Intention of. 

-30 (<j) does not intend to raise or depress rents 

to common average lez’el but lays down as to what should 
be proper standard. 

The object of S. 30 ((/) was not to raise or depress 
rents to a common average level but where it could be 
found that in any particular area a tenant of the village 
could expect to get land similar to that in dispute in 
similar circumstances at some definite customary rate per 
bigha that rate should be taken as the proper standard. 
9 W.R. 83 and 13 W. R. 346, Foil. 21 W.R. 157, Dist. 

1 C. W. N. 310 and 21 Cal. 985, Ref. {Courtney 
Terrel , C. J. and James , J.) S. RADHA KlSHANJI v. 

Haricharan. 11 Pat. L. T. 335= 

A. I. R. 1930 Pat. 332. 

Ss. 30 and 76—Irrigating Facilities. 

- Landlord is not bound to provide tenants with 

means /<> culivate. 

The landlord being not bound in the absence of con¬ 
tract or custom to provide necessary irrigating facilities 
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to the tenants, the tenants cannot claim suspension of the 
naqdi rent for want of facilities. ( Das and Ross , //.) 
PART4B N4RAYAN SlNGH v. NATHAN SlNGH. 

‘ 1924P.H.C.C. 173 = 79 1. C. 858 = 

5 Pat. L. T. 629 = A. I. R. 1924 Pat. 605. 
S. 30—Kabuliat "before B. T. Act. 

-- -Kabuliat executed before B. T . Act—Covenant 

that excess rent will be charged if at next survey excess 
area is found does not exclude application or S. 30, 

B.T. Act. 

Whether mention of one contingency excludes all 
•other contingencies is a question to be determined with 
reference to particular circumstances of each case. A 
•covenant in a kabuliat executed before passing of the 
B. T. Act that if at the time of any future survey any 
•excess area is discovered the tenant should be liable to 
pay enhanced rent on the different kinds of land does 
not indicate that the only mode of enhancement was that 
fixed by contract and, therefore, the landlord is not 
entitled to claim enhancement under S. 30 for rise in the 
price of staple food crons. ( Suhrawardy and Cuming , 

//.) Basant Kumar Kapali v. Satindra Mohun 
Tagore. 88 I. C. 377 = A. I. R. 1925 Cal. 1209. 

S.30—Lease "by settled raiyat. 

-Settled raiyat taking lease of orchard for cultiva¬ 
tion acquires rights and liabilities of occupancy raiyat. 

{James and Chatter ji, JJ.) SaLOO v. SamPAI. 

A. I. R.1930 Pat. 529. 

S. 30 (a)—Lump rent. 

- Existence of lump rentals dees not take any given 

area out of S. 30 (a)—Different classes of land in village 
and assessment of lump rent do not preclude application 

of S. 31 (/•). 

Where soils of different class exist in the same village 
and facilities for irrigation vary, the existence of lump 
rentals may make it difficult to ascertain prevailing rents; 
but the existence of lump rental does not take any given 
area out of the operation of S. 30 (rt), since even if there 
are different classes of land in the village and lump rent 
has been assessed the provisions of S. 31 (/“) would 
apply. 2 P. L. I. 124, Ref. ( Das and James , //.) 
Kamala Prasad v. Bankey Prasad. 

10 Pat. L.T. 693 = A. I. R. 1929 Pat. 702. 

S. 30 (b)—Naqdi and Bhaoli lands. 

'Holding consisting of Naqdi and Bhaoli lands — 
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' ed upon the jama as recorded in the survey J^oul-of- 
Riahts. A. I. R. 1929 Pat. 661, Rel. on. {Wort, J.) 
r ameshwardhari Singh v. Mahabir Singh. 

10 Pat. L. T. 700 = A. I. R. 1930 Pat. 76. 

Ss. 30 and 36—Power of Court. 

- Enhancement of rent. 

Court has power to pass order bearing less hard on 

tenants than would be the case otherwise where enhance- 

, rnent of rent is decided on. {Dawson Miller, C.J. and 

Foster /.) RAMJI RAM v. RAMSRE ROUT. 

rosta , JJ p H c c _ 217 = 83 i c . 124 = 

■ A.I.R. 1924 Pat. 761. 

; Ss. 30,Cls. (a; and (b) and 31 -B.—‘Prevailing rate.’ 

1 - Prevailing rate, meaning of — Determination of 

I prevailing rate depends upon rents paid by occupancy 

1 raiyats in the whole village. . . 

! By using the expression ‘prevailing iate in b. 61-b 

' was intended to refer to the table of rates P[5P arec jy 
the Revenue Officer under Part II of Chap. X. When 
I a prevailing rate, whatever may be exact meaning of 
j that expression in this section, has once been determined 
; as stated in the section the rate so found shall be deemed 
' to be the pievailing rate unless it can be shown that the 
. actual prevailing rate has risen by an increase in the 
rents in the village generally owing to a rise in the pi ice 
; of staple food crops. Ss. 31 and 31-A as well as 31-B 
i must be read together with S. 30 and the expiession 
‘prevailing rate’ as used in S. 31-B must have the same 
meaning as the same expression when used in S. 30, that 
is to say, it must be the prevailing rate paid by the 
occupancy-raiyats for land of a similar description and 
; with similar advantages in the whole of the village or m 
I neighbouring villages. It follows, therefore, that in 
ascertaining the prevailing rate regard must be had to 
the rents paid by occupancy raiyats holding similar lands 
in the whole of the village or in neighbouring villages 
and not to the rents paid by some of them only. The 
Court in ascertaining the prevailing rate should proceed 
according to the method laid down by Mullick, J., in 
2 P. L. J. 124. {Dazoson Miller, C. J. and Kulwant 
Sahay , /.) RAMJI RAM v. RAM KUMAR SlNGH. 

3 Pat. 49 = 5 Pat. L. T. 77 = 751.C. 411 - 
1923 P. H. C. C. 345 = 2 Pat. L. R. 113 = 

A. I. R. 1924 Pat. 326. 

Ss. 30 and 39—Price lists under S. 39. 

Claim for enhancement—Court must refer *o 


Pent is not enhance able. 

Ordinarily where a holding consists of both naqdi and 
bhaoli lands the landlord cannot institute the suit under 
S. 30 {b) for enhancement of the naqdi rents. Where 
in the khatian no separate rent is shown for each of the 
plots given but the total cash rental is given for those 
plots which pay naqdi rent and the bhaoli rent has not 
been stated, the fact that the naqdi area is specially 
mentioned does not point to the naqdi lands forming a 
separate holding. {Adami and Scroope, JJ.) DIP 

Narayan Singh v. bhim Mandal. 

8 Pat. L. T. 564= 1011. C. 511 = 

A. I. R. 1927 Pat. 207. 

Ss. 30 and 74—Neg and dak cess. 

- Realization of neg and dak cess from tenants 

.attracts provisions of *5\74— Payment of illegal amounts 
is no bar to suit for enhancement of rent under S. 30. 

Where it is established beyond doubt that a sum of 
nine pies in a rupee is realized from tenants as neg and 
dak cess and not as rent, the provisions of S. 74 are 
attracted, and the sum being illegal is irrecoverable from 
the tenants. The payment of such illegal amounts by 
■the tenant is no bar to suit for the enhancement of rent 
and when such enhancement is claimed it is to be claim- 


^ ••• - - ^ , 

price-lists prepared under S. 39. 37 Cal. 742, Ret. 

{Ncwbould and Graham, JJ .) HARIHAR ROY z . 

Saratchandra. ^ 

91 I. C. 734= A. I. R. 1926 Cal. 661. 

Ss. 30 and 54 —Prolonged suit. 

-It would be manifestly unfair in a case which has 

been prolonged to order any enhancement of back rents, 
that is to say rents from the commencement o i the suit. 
The ordinary course is no doubt laid down in S. 154. 
{Dawson Miller , C. J. and Foster, J.) RAMJI RAM v. 
RAMASRE RAUT. 1924 P. H. C. C 217 = 83 I C 124 = 

A.I. R. 1924 Pat. 761. 

S. 30 (b)—Quality of land. 

-Whether the land is good or bad has nothing what¬ 
ever to do with the question of enhancement under S. 30 
{b). A.I.R. 1922 Cal. 510, Foil. {Das and Fazl Ali , 
//.) Nirmal Kumar v. Gauri Prasad. 

10 Pat.L.T. 388 = A.I.R. 1929 Pat. 348 

S. 30 (a)—Report of Revenue Officer. 

- Suit for enhancement of rent—Report of Revenue 

Officer insufficient—Further enquiry should be directed. 

If, in a suit for enhancement of rent under S. 30 {a) 
of the Bengal Tenancy Act, the Court is not satisfied 
with the report of the Revenue Officer it should direct a 
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further enquiry setting out what further materials are 
wanted to come to a proper decision and the fact that the 
suit had been pending for a long time is no ground for 
not taking steps to bring it to a satisfactory termination 
and for declining an order for further enquiry. {Maker}i , 

/.) Pramesh Chandra Sen v. Banwarilal 
SHAHA. '86 I.C. 533 = A.I.R. 1925 Cal. 898. 

S. 30—Retrospective effect. 

-It is doubtful how far Court has power to make 

enhancement of rent retrospectively. {Dawson Miller , 
C.J. and Foster, /.) I\AMJI RAM v. RAMASRE RAUT. 

1924 P.H.C.C. 217 = 83 I.C. 124 = 

A.I.R. 1924 Pat. 761. 

£. 30 (b)—Rise in Prices. 

- For enhancement, rise in prices of agricultural 

produce need not haze benefited tenant. 

The principle underlying S. 30 ( b ) is not that for 
enhancement of rent there ought to be benefit to the 
tenant consequent upon rise in prices of agricultural pro¬ 
duce. {Das, J.) Muhammad Abdul Hasnat v. 
rambilas Singh. 10 P.L.T. 869 = 122 I.C. 815 = 

A.I.R. 1930 Pat. 162. 

S. 30 (b)—Scope. 

-Disallowing maximum enhancement on the 

ground that prices of necessaries having correspondingly 
rben the tenant is not better off is erroneous. A.I.R. 
1929 Pat. 702, Foil. {Wort, J.) RAMESHWARDHARI 
Singh v. Mahabir Singh. 10 Pat. L. T. 700 = 

A.I.R. 1930 Pat. 76 

S. 30—Stipulation for additional rent. 

- Pott a containing stipulation that additional rent 

would be payable for additional area is not conclusive 
on the point of perpetuity of rent, 

A stipulation in the potta to the effect that if any 
additional area was discovered in future in the tenants’ 
possession, rent would have to be paid therefor at the 
rate fixed in the potta, though forms an important 
factor in the determination of the question whether the 
rent was fixed in perpetuity, is not the sole determining 
factor. 38 C.L J. 369 ; 9 C.VV.N. 334 and A.I.R. 1924 
Cal. 513, Rel. on. {Mukerji, J.) SURJA KUMAR 
Tewari v. Ratan Chou R a. 31 C.W.N. 450 = 

102 I.C. 323 = A.I.R. 1927 Cal. 406. (407). 

Ss. 30, 3(9) and 182—Undivided share. 

-“ Holding ” does not include undivided share. 

An undivided share of iand is not a ‘holding’ within 
S. 3 (9) of the Act and the word‘parcel’ in that clause 
means entire parcel. Therefore S. 30 has no applica¬ 
tion when the tenancy of a raiyat is an undivided share 
of land. {Newbould and Panton, JJ.) BlNAYAK 

DaS v. Saminuddi. 59 I.C. 209 = 24 C.W.N. 1022. 

S. 31—Sub lease. 

- Rent—Enhancement of — Sub-lease by occupancy 

raiyat not a ground for enhancing rent. 

The mere fact that an occupancy raiyat has sub-let 
part of his holding is not a sufficient reason for refusing 
his landlord an enhancement of rent under the provi¬ 
sions of the Act. {Walmsley, J.) BaSIRUDDIN 
SARKAR V. JOGENDRA MOHAN DAS. 

641. C. 182 (Cal ) 
S. 31-A—Applicability. 

- Principle of S. 31 -A cannot be applied to dis¬ 
tricts to which that section is not made applicable by 
Local Government . 

The piiaciple of S. 31-A cannot be applied to areas to 
which it has not been made applicable by the Local 
Government for in enacting S. 31-A the Legislature could 
not be held to have intended to alter the pre-existing 
law in districts to which that section was not applied. 
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45 Cal. 930 and 21 C. L. J. 483, Ref. on. {Courtney, 
Terrell, C. J. and James, J.) RADHA KlSHUNJI^ 
Haricharan. n Pat. L. T. 335 = 

A.I.R. 1930 Pat. 332. 

S; 31-A (1)—Applicability. 

Jt is not obligatory to apply method of averaging 
set forth in S. 31-A (1) even in districts where that 
section is made applicable. 

Section 31-A (1) does in fact permit the process of. 
averaging to be applied. But it will be noted that even, 
in cases to which the section is made applicable by the 
Local Government it is not obligatory to apply the 
method set out in the section and in certain circumstances 
it would be clearly wrong to use that method. {Courtney 
Terrell, C.J. and James, J.) S RADHA KlSHUNJl z/._ 

Haricharan. 11 Pat. L. T. 335= 

A.I.R. 1930 Pat. 332. 

Ss. 32 and 35—Relation ’with S. 35. 

- Both the sections must be read together —6’. 35 

gives discretion in the Court as to the extent to which 
the enhancement should be allowed. ’ 

The words used in S. 32 on the face of them appear 
to be of a mandatory character. But S. 32 should be 
read along with S. 35 which controls it. S. 32 only- 
lays down the procedure by which the enhancement is to 
be calculated and S. 35 gives a discretion in the Court as 
to the extent to which the enhancement should be allow¬ 
ed. {Duval and Mukcrji , //.) KUARMONY SlNGH 

?/. Dashrathi Rati. 109 I.C. 305= 

A.I.R. 1928 Cal. 570. 

S. 32 (b)—Right to share produce. 

- Landlord is entitled to certain share of produce 

—Except where raiyats hold at fixed rates landlord is 
entitled to periodical rroisioit of rent under S. 30 {b). 

Section 32, as a whole, is based not on economic prin¬ 
ciples but on the legal and historical principle that the 
landlord is entitled to a certain share of the produce of 
the holding. Except where raiyats hold at fixed rates, 
the landlord is entitled to a peiiodical revision of rent 
under S. 30 {l>) and not on general economic principles* 
but because he is entitled to a certain proportion of the 
produce of the land. {Das ana James, JJ.) KAMALA 

Prasad v. Bankey Prasad. 10 Pat. L. T. 693 = 

A.I.R. 1929 Pat. 702. 

S. 32—Scope. 

-S. 32 does not prevent Court from comparing 

period immediately before suit with any other period 
during tenancy. {Suhrawardy and Garlick, JJ.) 
SOUDAMINI DASSYA V. BASIR MAMUD. 

33 C. W. N. 498 = 1151. C. 586 = 

A.I.R. 1928 Cal. 84L 

S. 35—Applicability. 

- Enhancement of rent should be with due regard 

to S. 35— Essentials to shoiv that tenant is not liable to 
enhancement of rent under S. 32 indicated. 

In enhancing rent under Ch. 5, the provisions of S. 35 
cannot be ignored ; but in order to show that a tenant 
is not liable to pay the enhancement which would be 
admissible under the rules laid down by S. 32, it is ne¬ 
cessary to show that the rent payable by the raiyat is 
already unduly high, or that the productive capacity of. 
the land has deteiiorated through no fault of the raiyat 
since his rent was settled. {Das and James , JJ.) 
KAMALA PRASAD V. BANKEY PRASAD. 

10 Pat. L. T. 693 = A.I.R. 1929 Pat. 702. 

- Courts have no unrestricted discretion to deprive 

landlord of his dues. 

Section 35 does not give the Courts an unrestricted 
discretion to deprive the landlords of what is justly and 
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properly due to them and although a Court may be gener¬ 
ous to the tenant, it must at the same time be just to 
the landlords. (.Das and Fazl Ali, JJ.) NlRMAL 

Kumar v. Gauri Prasad. 10 Pat. L. T. 388 = 

A.I.R. 1929 Pat. 348. 

__ Court has discretion to enhance rent. 

Court has discretion to enhance the rent if the circum¬ 
stances are fair and reasonable to justify it. (Suhra- 
wardy and Garlicky JJ.) SOUDAMIN1 DaSSYA v. 

BASIR MAMUD. 33 C.W.N. 498 = 115 I.C. 586 = 

A.I.R. 1928 Cal. 841. 

"Judge must take into account all the facts and all 


-o - 

the relevant rules and must allow enhancement only if 
it is fair and equitable. 

S. 35 is a section of a general nature. The Judge has 
to take into consideration all the facts of the particular 
case and the rules which are set out in the Bengal 
Tenancy Act relating to the particular application, and 
then before he allows an enhancement he must be satis¬ 
fied that under the circumstances of the case the enhance¬ 
ment is fair and equitable. The provision is inserted for 
the protection of the tenant. ( Sanderson , C. J. and 
Richard son, J.) ISHAN CHANDRA v. 1<AMA PROSAD. 
25 C.W.N. 897 = 65 I.C. 656 = A.I.R. 1921 Cal. 209. 

S. 35—‘Circumstances’. 

“Circumstances of the case ” means circumstances 


of the particular case. 

Under S. 35 the circumstances referred to in the ex¬ 
pression “which is under the circumstances of the case 
unfair or inequitable” are the circumstances of the 
particular case. (Wort , /.) RAMESHWARDHARI 

Singh r. Mahabir Singh. 10 Pat- L. T. 700 = 

A. I. R. 1930 Pat. 76. 

S. 35—Deterioration. 

■Reduction of rent on ground of deterioration 


- - w 

can form plea in defence in action for arrears of rent. 

Per Fazl Ali , /.—A claim for reduction of rent on 
the ground of permanent deterioration is available to a 
tenant by way of plea in defence in an action brought by 
landlord to recover arrears of rent. A. I. R. 1922 Pat. 
169, Foil. ( Fazl Ali and Chatterji, JJ.) RAMESH- 
war Mandal cl Badri Sahu. 11 Pat. L. T. 470 = 

A. I. R. 1930 Pat. 105. 

S. 35—Enhancement refused. 

■Enhancement refused on facts found—High 


Court will not interfere. 

Where the Court has exercised its discretion in refus¬ 
ing to enhance the rent under S. 35, on the facts found, 
High Court will not interfere in second appeal. ( Das 
and Ross, JJ.) SHAMDUTT SlNGH v. GAJADHAR 
Prasad. 98 I. C. 1049 = 7 Pat. L. T. 768. 

Ss. 35 and 27—Rise in Prices. 

- Rise in the prices established—Rent should be 

correspondingly i tier eased — Landlord's neglecting gilan- 
dazi would not be a ground for refusal to enhance cash 
rent. 

When the rise in prices has been established there 
ought, in the absence of special circumstances to be a 
corresponding increase in the rent. That the landlord had 
neglected gilandazi would not be a ground for refusing 
an enhancement of cash rent. (Ross and Kulwant 
Sahay , JJ.) (MT. BlBl) Saved ATULN1SSA v. AMRIT 
MATHO. 8 Pat. 117 = 100 I. C. 754 = 

A. I.R. 1927 Pat. 144. 

S 36—Applicability. 

- Enhancement of rent —- B. T. Act , S. 30. 

Court has power to pass order bearing less hard on 
tenants than would be the case otherwise where enhance- 
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ment of rent is decided on. (Dawson Miller , C. /.. 
and Foster , J.) RAMJI RAM ^BJASRE RAUT. 

83 I. C. 124 = 1924 P. H. C. C. 217- 

A. I.R. 1924 Pat. 761.- 

S. 37 —Consolidation of rent and abwab. 

- Jama paid before Record-of-Rights same as that 

paid after and consisting of ground rent and abwab- 
-which was latterly disallowed—There is no change in 
legal rent payable and consolidation of legal rent with 

abwab does not bar suit for enhancement. 

If a jama paid by the raiyat before the preparation of 
the Record-of-Rights consists of ground rent and abwab* 
and the same jama was paid after the preparation ot 
the Record-of-Rights even though the abwab was 
disallowed by the Revenue Officer, consolidation ot the 
rent with the abwab does not operate as a bar to the 
institution of the suit for enhancement of rent. The 
abwab being illegal enhancement must be ignored, 4 P. 
L. J. 106, Foil, (Das and James , JJ.) SRI KAMi 

Chandra Naik v. Rambrich Singh. 

10 P. L. T. 696 = A. I. R. 1929 Pat. 661- 

S. 37—Non-fulfilment of condition for fresh suit.. 

- Suit for enhancement of rent -withdrawn with 

permission to bring fresh suit subject to condition Con¬ 
dition not fulfilled—Dismissal docs not amount to dis¬ 
missal on merits . . 

Where a plaintiff is allowed to withdraw a suit for 
enhancement of rent of a holding with permission to 
bring a fresh suit provided he pays the costs of the 
defendant within a particular limit, or otherwise the suit 
to stand dismissed, default in payment of costs 
amounts to dismissal for default and not dismissal on 
merits. (James and Chatterji , JJ .) DhORI AHIRz'.- 
PARMESHOR MlSSIR. A. I. R. 1930 Pat. 406. 

S. 38—Permanent deterioration. 

Permanent deterioration ” must be construed wit li¬ 
re ference to existing condition and not by possibilities of 
improvement by application of capital and skill. 

A deterioration would not cease to be permanent if by 
the application of capital and skill the case of deteriora¬ 
tion might be removed. The question of deterioration 
must be construed with reference to existing conditions: 
20 Cal. 579, Foil. (Fazl Ali and Chatter ji , JJ.) 
RAMESHWAR MaNDAR ;v. BADRI SAHU. 

11 P. L. T. 470 = A. I. R. 1930 Pat. 105. 

S. 40—Essentials. 

Tenant must be occupancy raiyat—Amount fixed 

• • ^ t V 


by contract as payable annually in case of tenant's failure 
to pay the rent in land —6'. 40 does not apply as rent had 
been already commuted by contract. 

An order for commutation of rent can be made only 
under Section 40. The essence of Section 40 is that 
the rent should be in reality payable in kind either 
wholly or partially. It is further necessary that the 
tenant should have the status of an occupancy raiyat- 
Where although nominally the rent was payable in 
kind the parties had contracted that upon failure of 
the tenant to pay the rent in kind, the rent would 
be leviable at the rate of a certain sum annually, 

Held, there was no room for commutation under 
Section 40 as the parties had already commuted the 
rent by their contract. (Mookerjee, A. C. J. and' 

Fletcher , JA MOHESHDUTT v. SHEIKH BASIR. 

25 C.W.N. 714 = 67 I.C. 946 = A. I. R. 1921 Cal. 530- 
S. 40—Jurisdiction of Civil Court. 

- Proceedings are miscellaneous proceedings — No- 

procedure is laid down in the Act — C. P. Code , O. 32,. 
R. 3, docs not apply—Civil Court cannot interfere with 
revenue officer except for illegality. 
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BENGAL TENANCY ACT (1885), S. 40. 

Proceedings under S. 40 of the Bengal Tenancy Act 
are miscellaneous proceedings by a Revenue Officer in 
regard to which there are no provisions as to procedure 
either in the Act itself or in the rules framed under the 
Act. The provisions of R. 3, O. 32, C. P. Code, have 
also no application. Except on the ground of illegality 
there can be no interference by a Civil Court with the 
orders passed by a Revenue Officer. The only matter for 
a Court to consider in regard to the legality or other¬ 
wise of pioceedings where a minor has been repre¬ 
sented by a guardian who had not appeared is whether 
the minor was prejudiced by the non-appearance of his 
guardian. ( Cammiadt\ J.) IlARICHAK AN SlL v. BEPIN 

Behari. 100 I.C. 146 = A. I. R. 1927 Cal. 374. 

- Order under without notice to parties concerned 

is ultra vires and does not hunt Civil Court — Jurisdic¬ 
tion—Civil and Revenue Court. 

Although the section does not state explicitly that no 
order for commutation is to be made till opportunity has 
been afforded to the party liable to be affected thereby, 
to appear and contest the application, it is obvious on 
first principles that no order should be made till notice 
of the application has been served. The object of the 
application for commutation is to secure an alteration 
of the most essential element of the tenancy, namely, the 
rent. It is of the utmost importance to the parties whe¬ 
ther the rent is to be payable in kind or in cash ; and 
if the rent is to be paid in cash what sum should be 
taken as the proper amount payable in lieu of rent pre¬ 
viously paid in kind. An order of this description can¬ 
not justly be made without notice to the party affected. 
An order under Section 40 made by a Revenue Officer 
without jurisdiction does not bind the Civil Court. 
{Mookerji and Chotzuer , J J.) CORA CHAND llALDAR 
V. RAKHALCHANDRA GOPE. 

37 C.L.J. 473 = 72 I.C. 37 = A.I.R. 1923 Cal. 364. 
S. 40-Liability of lessee. 

- Lessor properly on record in S. 40 proceedings — 

Lessee is bound. 

In the proceeding under S. 40, if lessor has been pro¬ 
perly on the record, the lessee would be bound by the 
decision. {Macpherson and Fazal Ali , //•) MOD 

Ali V, bhacalpur Tannery. 

A.I.R. 1930 Pat. 325. 

S. 40—Presence of landlord. 


- Presence of landlord is necessary. 

No commutation under S. 40 is possible where the 
landlord is not before the Collector. (Macpherson and 
Fazal Ali , J J.) MOD ALI v. BHAGALPUR TAN¬ 
NERY. A.I.R. 1980 Pat. 325. 

S. 40—Report whether public document. 

—— Evidence Act, Ss. 74 and 35 —Crop cutting 
report of Deputy Collector under S. 40, Bengal Tenan¬ 
cy Act , is public document and admissible to prove 
quantity of crops cut. 

The crop cutting report of the Deputy Collector made 
under S. 40, Bengal Tenancy Act, should be considered 
a public document and is evidence of the amount of 
crops produced by the land. 4 Cal. 79, Rel. on. 
( Adami , J.) HARGOBIND SlNGH v. KlSHUNDEYAL 

•Cope. 7 P.L.T. 671 = 95 I.C. 966 « 

A.I.R. 1926 Pat. 436. 


S. 40 (5)—Retrospective effect. 

-- Commutation Officer can make his order of com¬ 
mutation retrospective. 

Whether to make an order of commutation retrospec¬ 
tive or not, being entirely in the discretion of the com¬ 
mutation officer, he has jurisdiction to make it retros¬ 
pective. {Doss and James , //.) ENAYAT KHaN v. 


BENGAL TENANCY ACT (1885), S. 46. 

Bepin Behari. 10 P.L.T. 107= 115 1.0.196 = 

A.I.R. 1929 Pat. 177, 

S. 44—Homestead land. 

- Homestead land , let for cultivation — Non-occu¬ 
pancy raiyaty cannot be ejected except on grounds in 
section. 

Where the land was formerly homestead land within 
the meaning of that expression as used in the Act, but 
ceased to be so and had been let for cultivation, i.e, y for 
an agricultural purpose, to the respondent and both 
cereals and vegetables had been grown on it for many 
years. 

Heldy the respondent who is a non-occupancy raiyat 
is not liable to be ejected except on one or other of the 
grounds specified in section 44 of the Bengal Tenancy 
Act. {Chamier t C.J. and Sharfuddiiiy J.) MT. WAJI- 

hunnissa Begum v. Fakira Mahton. 

3 P. L. T. 621 = A.I.R. 1923 Pat. 94. 

Ss. 44 and 47—Tenant holding over. 

- Second lease executed , continuing occupation — 

Tenant is not liable to ejectment under S. 44. 

Where after the expiry of the terms of the lease the 
tenant held over for about eleven months after which 
another lease was executed, 

Held, the tenant was not admitted to occupation 
under the second lease but that he had been in occupa¬ 
tion of the land and the second lease was executed with 
a view to the continuance of that occupation. He was 
therefore, not liable to ejectment. ( Afuherji, J.) 

Muhammad Sulaiman v. Uma Charan Sil. 

79 I.C. 648 = A. I. R. 1925 Cal. 181. 

S. 46, Sub'S. 7 —Commencement of enhancement. 

- Rent at enhanced rate is payable from the date of 

acceptance of agreement. 

The enhanced rent is payable by the tenant from the 
date when he agrees to pay the rent determined by the 
Court. Although Sub-S. (7) does not in terms say from 
what date the enhanced rent should be payable yet, as 
his liability to pay the enhanced rent only arises by 
reason of his agreement, it seems impossible to hold 
that he was under any liability to pay rent at the 
enhanced rate before that date. {Dawson Miller % C. J. 
and Macpherson % J.) MT. BlBI WAJIBUNN1SSA BEGUM 
v. Babu Lal Mahton. 5 Pat. 46 = 7 P.L.T. 355= 

1925 P.H.C.C. 298 = 90 I.C. 871 = 

A.I.R. 1926 Pat. 42. 

S. 46—Ejectment when disallowed. 

- Suit for ejectment—Court should first determine 

fair and equitable rent and decree for ejectment should 
not be passed if the tenant agrees to pay such rent . 

In a suit for ejectment of non occupancy tenant, 
before passing a decree under S. 46, Cl. (6), the Court 

should determine the fair and equitable rent and fix a 

time within which the tenants are to appear and signify 
their election to pay the rent so determined. The Court 
may record an order in the order-sheet determining what 
the fair and equitable rent is. If the tenants do not 
appear within the time fixed by the Court and recorded 
in the order determining fair and equitable rent or 
appear and signify their unwillingness to accept the fair 
and equitable rent determined by the Court, then the 
Court should pass a decree in ejectment. But such a 
decree should not be passed where the tenants agree to 
pay the fair and equitable rent fixed by the Court before 
ejectment. {Rankin , C. J. and A/itter % J .) PORT 

Canning & Land Improvement Co., Ltd. r. 
Jogendra Mandal. 55 Cal. 659 = 

111 I. C. 222 = A. I. R. 1928 Cal. 5SS. 




533 


CIVIL, CRIMINAL AND REVENUE 



BENGALTENANCY ACT (1885), S. 46, 

S. 46—Nature of proceedings. 

- Proceedings under the section are really for 

assessing fair and equitable rent, and agreement in sub- 
S. 7 is not same as in previous sub-sections but his agree¬ 
ment, between landlord and tenant after Court's fixing 
rent. 

The proceedings under S. 46 are not merely proceed¬ 
ings for ejectment, but to have a fair and equitable rent 
.assessed by the Court. If the tenant has refused to 
accept the agreement filed under the provisions of S. 46, 
it is then alone that a suit for ejectment under that sec¬ 
tion can be commenced. The agreement ” referred to 
.in sub-Ss. 1 and 2 is not strictly an agreement, but it 
really is an offer made to the tenant which the tenant 
can refuse or reject as he likes. [22 C. W. N. 558, 
Foil.] The agreement mentioned in sub-S. 7 is the 
agreement arrived at between the parties when Court 
has fixed a fair and equitable rent and the raiyat has 
agreed to pay the same. ( Greaves and M. N. Makerji , 

jj.) port Canning and Land Improvement Co., 

LTD v. ACHHIRUDDI MOLLA. 

43 C. L. J. 45 = 92 I. C. 37 = A. I. R. 1926 Cal. 693. 

Ss. 46 and Sch. 3, Art. 2—Nature of proceedings. 

- Proceedifigs under S. 46, B. T. Act , are not on 

same cause of action as are those for rent against non- 
occupancy raiyat. 

A suit for recovery of rent against a non-occupancy 
raiyat is barred if not brought within three years from 
the last day of the agricultural year in which the arrear 
fell due, under the provision of Art. 2 ( b) of Schedule 
III. The period cannot be extended under the provi¬ 
sions of S. 14 of the Lim. Act owing to pendency of 
proceedings under S. 46, B. T. Act, as the two suits are 
not founded on the same cause of action. 3 Cal. 6, 
Dist. {Greaves and M. N. Mukerji , JJ.) PORT | 

Canning and Land Improvement Co., ltd. v . 
ACHHIRUDDI MOLLA. 43 C. L. J. 45 = 

92 I. C. 37= A. I. R. 1926 Cal. 693. 

Ss. 46 and 111—Nature of proceedings. 

- Suit under S. 46 includes the question of deter¬ 
mining the status of tenant and falls within S. 111. 

A suit under S. 46 is not merely a suit for ejectment 
in the sense of ejecting a trespasser but it involves a 
■determination by the Court of the class of the tenant 
and also the fixing of a fair and equitable rent. There¬ 
fore a suit under S. 46 comes under the express words 
of S. 111. {Greaves and Mukerji, JJ.) KaNAK KaNTI 
ROY CHOWDHURY v. Srishtidar MANDAL. 

88 I. C. 670 = A. I. R. 1925 Cal. 1211. 

S. 46, Cl. 7—Non-occupancy tenant. 

- Non-occupancy tenant's liability for enhanced 

payment begins from the time of his agreement so to 
Jay. 

The liability of the non-occupancy tenant to pay 
onchanced rent is not dependent on the decree which 
merely stops short after determining what the fair and 
•equitable rent is. The liability attaches from the time 
when the tenant agrees to pay the rent so determined. 
A. I. R. 1926 Pat. 42, Rel. on. {Jack and Mitter , J J.) 
Port Canning & Land Improvement Co., ltd. 
-■ v . ACHHIRUDDI MOLLA. 50 C. L. J. 8 = 

A. I. R. 1929 Cal. 334. 


BENGAL TENANCY ACT (1885), S. 48. 

A usufructuary mortgage was executed by an occu¬ 
pancy raiyat in favour of the plaintiff, stipulating tha 
the mortgagee would pay the proprietor’s rent and take 
dakhilas in the name of the raiyat. Afterwards he 
executed a kabuliyat in favour of the mortgagee stipulat¬ 
ing to pay rent at Rs. 20 per year. In a suit by the 

moitgagee for recovery of rent, „ 

Held , that the mortgagor holding from the moitgagee 
under the kabuliyat did not cease to be a raiyat holding 
under the proprietor and was not an under-raiyat and 
S. 48 was inapplicable to the case. A. /• R- 192d 
Patna , 118. 3 Pat. 266, Foil. {Suhrawardy and 

Mukerji , JJ.) ISMAIL PRAMANIK. v. KHEDIR 
PRAMANIK. 43 C.L.J. 242- 

93 I. C. 1015 = A. I. R. 1926 Cal. 986 . 

S. 48—Scope. 

- Tenancies tinder settlement and kabuliat virtu¬ 
ally co-extensive — S. 48 applies. 

The demise in favour of the landlord under the deed 
of settlement was A plus X and that in favour of tenant 
under the kabuliyat granted by the landlord was A plus 
Y , so that the tenancies could not be co extensive. But 
though X and V existed and were part of the considera¬ 
tion in each case each was entered for a purpose unrelat¬ 
ed to the substantial contract between the parties and 
each was infinitesimal in value and its effect upon the 
financial arrangement was and was intended to be nil. 

Held , that except nominally the tenancy under 
kabuliyat was co-extensive with the tenancy under the 
deed of settlement and if the tenant was an under-raiyat, 
S. 48 was not inapplicable and the maximum annual 
rent which landlord could recover from the tenant was 
one and at half times that fixed under the settlement. 
39 Cal. 839, Disc. ; 42 I. C. 243, Rel. on. ; 24 I. C. 677, 

Ref. {Macpherson and Dhavle, JJ.) FAKIR MOHAM¬ 
MAD v. Sakina. 10 P. L. T. 369 = 

A. I. R. 1929 Pat. 372. 

- S. 48 applies even if the holding is not co exten- 

sive — Under-raiyat of a part of holding agreeing to 
pay to raiyat higher than 150 per cent, of the rent of 
whole holditig—Raiyat cantiot recover more than 
150 per cent, if under-raiyat offers to pay l50 per cent. 

Section 48 is not limited only to cases where the hold¬ 
ings are absolutely co-extensive, and if the under-raiyat 
of a part of a holding offers in Court to pay as much 
rent as would equal the amount of rent paid by the 
raiyat for the total holding plus fifty per cent, of that, 
the raiyat cannot recover more than that amount in 
spite of an agreement between the under-raiyat and him¬ 
self to pay rent at a higher rate. ( Rankin , C. J. and 
Mukherji , J.) SRIJAN GaZI v. ABDUL SATTAR. 

56 Cal. 217 = 116 I. C. 731 = 32 C. W. N. 1050 = 

A. I. R. 1928 Cal. 885. 

- S. 48 is controlled by S. 18. (Per Cuming , J ., 

Cammiade , J. dissenting.) 

The restriction imposed by S. 48 on the amount of 
rent that a raiyat can recover from an under-raiyat has 
no application in the case of a raiyat at a fixed rate of 
rent, the section being governed by S. 18. In other 
words, S. 18 controls S. 48 as it does S. 85 ; A. I. R. 
1921 Cal. 603. Appl. {Cuming and Ca?nmiade, J J.) 
Raj Kumar dutta v. Ramani Mohan. 

1041. C. 150 = A. I. R. 1927 Cal. 878. 


S. 48—Essentials. 


S. 48 (a)—Scope. 


-- Defendant must be under-raiyat for applying the 

-section. 

To attract the operation of S. 48 it must be establish¬ 
ed that the defendant is an under-raiyat, that is to say, 
that he is a tenant who holds immediately or mediately 
•under a raiyat 


- Under-raiyat — Rent-in-kind —Money value on 

default — S. 48 -A does not apply. 

Where a Kabuliat executed by an under -raiyat provi¬ 
ded for payment of certain quantity of paddy as rent 
and in default, a certain sum of money to be paid as the 
price, 
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Held, the rent provided in the contract did not come 
under S. 48-A of the Bengal Tenancy Act as it was not 
a money rent. {Chatterjee and jVewbonld , //.) 

Krishna Kumar Saha v. Piru Fakir. 

63 I. C. 502 - 35 C. L. J. 159 = 
A. I. R. 1922 Cal. 273. 

S. 48—Zarpeshgi lease. 

Raiyat executing zarpeshgi lease and then taking 


land from zarpeshgidar under kabuliat is an under- 
Raiyat— Rent recoverable from him is governed by S. 48. 

Where defendant who had ceased to be a raiyat by 
the execution of zarpeshgi lease, executed a kabuliyat 
by which he was given a lease for a period of nine years 
by the zarpeshgidar , 

Held , defendant cannot be deemed to be a raiyat 
because he does not hold the land either immediately 
under a proprietor or immediately under a tenure-holder, 
he is an under -raiyat and the rent recoverable by the 
plaintiff must, therefore, be regulated by section 48 of 
the Bengal Tenancy Act. The legal relation between 
the parties after the execution of the kabuliat was that 
of landlord and tenant and that the mere fact that the 
lands were let out to the mortgagor would not alter the 
relation between the parties. ( Ross, /.) CHA1EER- 

gun Bind Tilakdhari Singh. 711. C. 470 = 

A. I. R. 1923 Pat. 402. 

S. 49—Bargadar. 

Bar gadar is not presumed to be day labourer—If 


he is a tenant S. 49 applies. 

A bargadar may be a day labourer or he may be a 
tenant. The mere fact that he holds on produce rent 
will not give the landlord a right to eject him. lie will 
still come within the provisions of S. 49 if he is a tenant. 
{Cumingand Page, JJ.) KSHETRA NATH DUflA"'. 

N1TYANANPA MON DAI.. 96 I. C. 667 = 

A. I. R. 1926 Cal. 1118. 

S. 49—Burden of proof. 

—A plaintiff claimed to be a raiyat and he served 


notice of ejectment under S. 49, Beng. Ten. Act, upon 
the defendants as under-raiyats. The defendants 
claimed that they were raiyats and could not be ejected 
by notice under S. 49. 

Held, that the onus lay on the plaintiff to prove that 
he was a raiyat and defendant an under-raiyat and the 
tenancy was determined by notice under S. 49; A. I. R. 
1927 Cal. 966, Foil ; 20 W. R. 374 ; 23 W. R. 291 ; 
A. I. R. 1920 P. C. 67 and A. I. R. 1924 P. C. 65, Dist. 
(i Suhrawardy and Jack. JJ.) NAGENDRA NATH 
VASU v. KSHIRADAR RUIDAS. 113 I. C. 675. 

- —Suit for ejectment—Plaintiff alleging that defen¬ 
dant is under-ryot must prove that—Evidence Act , 
A*. 101. 

Where the plaintiff, alleging that he is a ryot and the 
defendant is under-ryot, sues to eject the defendant on 
service of notice to quit in compliance with the provision 
of S. 49, Cl. {b), Bengal Tenancy Act, the burden of 
proving that he is a ryot and the defendant isunder-ryot 
is on him ; 57 I. C. 833, Foil; A. I. R. 1920 P. C. 67; 
A. I. R. 1924 P. C. 65, Dist. ( Makerji and Mullick, 
JJ.) Basirudin Sarkar V. Sahfbulla Pra- 
MAN1K. 32 C. W. N. 160 = 105 I. C. 857 = 

A. I. R. 1927 Cal. 966. 

S. 49—Consent decree. 

- Consent decree is no substitute for written lease 


required by S. 49. 

A consent decree cannot transform tenancy which at its 
inception was for an unlimited time into a tenancy for a 
term held under a written lease within the meaning of 


BENGAL TENANCY ACT (1885), S. 49. 

S. 49. (15 .C. L. J. 122 and 672 and 28 C. L. J. 507,. 
Dist.) The tenant could be ejected only after notice 
under S. 49 (b) and in execution of a decree. {Mookerjec 
and Suhrawardy, JJ.) GaNESH CHANDRA PAL v.. 

Chandra Mohan Datt. 84 I. C. 730 = 

28 C. W. N. 984 = A. I. R. 1925 Cal. 199.. 

S. 49—Contents of Notice. 


- Notice should be in clear terms—No special form/ 

is necessary. 

There is no special form for notice under S. 49. Alt 
that is required for a valid notice under S. 49 is that its- 
terms should be clear and not liable to be misunder¬ 
stood. {James, J.) SlNGHESHWAR CHOUDHARY 
PARBAL MaNDAL. 103 I. C. 471 = 

A. I. R. 1927 Pat. 376. 

Ss. 49 and 85—Effect of—Conflicting 

Circumstances. 

- Record - of- Rights—Entry showing that under - 


raiyats had acquired occupancy rights—Entry based on 
kabuliyat which contained no clause entitling plaintiff' 
to eject defendants, under-raiyats, but contained term 
tha{ it was year to year tenancy—If kabuliyat be trea¬ 
ted as permanent lease it offended against Bengal Ten¬ 
ancy Act, vS\85 —If treated as year to year lease, it could' 
not protect defendant from ejectment—entry based on 
it was void. 

There was an entry in the Record-of-Rights to the- 
effect that under-raiyats defendants had acquired 
occupancy right. The kabuliyat did not contain any 
clause entitling the plaintiff to eject the defendants, but 
contained a term that it was a san basen kabuliyat, i.e.y. 
it was a tenancy from year to year ; 

Held, that if the kabuliyat was treated as creating a. 
permanent lease, it must lie regarded as void since it 
would offend against S. 85. On the other hand if it was 
treated as a year to year lease it did not protect the- 
defendants from ejectment upon notice under S 49. In 
either view of its terms, therefore, the kabuliyat could 
not create a right of occupancy in the under-raiyats ;; 
and hence the Record-of Rights based on it was not 
correct : 27 C. L. J. 107 and 28 C. L. J. 91, FolL 
( Mitter, J.) EaKUBALI PANDIT V. MUHAMMAD ALL 

49 C. L. J. 352 = A. I. R. 1929 Cal. 450. 
S. 49—Lease for indefinite period. 


Ejectment. 


By a notice under S. 49 a landlord can eject a tenant 
holding under a lease for an indefinite period : 39 Cal. 
278. Fell. {Greaves and B. B. Chose, JJ.) BlNGSHF 
Badan Haldar 7'. Ratan I jar par. 921. C. 961.. 

S. 49—Non-heritable holding. 

•Heirs of tenant of non-fieri table holding not 


recognized by landlord are not necessary parties. 

In a suit for ejectment the heirs of a tenant of a non- 
heritable holding are not necessary parties unless they 
are recognised by the landlord as tenants. {Cuming- 
and B. B. Chose, JJ.) JAGANNATH MONDAL v. 

Bhajahari Nath. 961. C. 360 = 

A. I. R. 1926 Cal. 1206. 

S. 49 (h)—Permanent lease. 

Ejectment—Permanent lease by raiyat—Lessee if 


an under raiyat—Adverse possession. 

Where a raiyat grants a permanent lease without the- 
consent of the tenure-holder and the lessee and his heirs 
remain in possession for more than 12 years their status 
is not that of under-raiyat and they cannot be ejected 
by the service of a notice to quit under S. 49 ( b ) of th& 
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B.T. Act, 28 C. 205, 17 C.W.N. 860, Rel. on. ( Tennon , 

/) purna Chandra Das v. Joy Lal payada. 

64 1. C. 756 (Cal.)* 

S. 49—Period of Notice. 

- Six months' notice is not fiecessary—Reasonable 

notice should be given. 

There is no necessity to import into the agricultural 
Jaw of this country the six months’ notice required in 
the case of an annual tenancy in England or as required 
; in India in the Presidency towns. What is needed is a 

reasonable notice having regard to the nature of the 
•tenancy and the date of the expiry of the agricultural 
year as indicated in S. 49. 17 C. W. N. 932, Ref. 
c( Greaves and Maker ji , //.) BROJO Nath v. 
ABDUR RAHAMAN. 89 I. C. 113 = 

A. I. R. 1926 Cal. 466. 

- Substantial notice is necessary—Technicality is 

slot to be insisted on. 

The technicalities of the English law relating to the 

iorm and contents of a notice to quit should not be in¬ 
troduced in connection with the provisions of S. 49, 
Bengal Tenancy Act. There is sufficient compliance 
with the requirements of S. 49 if what is served upon 
the tenant gives him notice to quit the land at the end 
•of the agricultural year next following and the suit is 
instituted after the lapse thereof. ( Mookerjee and 
Cliotzner , //.) PURNA CHANDRA DaS v. ALI MA- 
iHAMMED. 70 I. C. 999 = 37 C. L. J. 548 = 

A. I. R. 1924 Cal. 520. 

Ss. 49 and 182—Scope. 

- Settled raiyat of village and under-raiyat of 

.homestead—Ejectment from latter—Rights defined. 

A settled raiyat of the village and an under-raiyat 
-with respect to the homestead land cannot be ejected 
from the latter because the incidents thereof will be 
governed by the provisions of the Bengal Tenancy Act 
applicable to raivats : A. I. R. 1927 Cal. 96 ; 20 I. C. 
•698 ; 28 I. C 839; 54 I. C. 906; 31 Cal. 757; A. I. R. 
1924 Cal. 850; 50 I. C. 8 and A. I. R. 1928 Cal. 299, 
Ref.; A.I.R. 1930 Pat. 224, Dist. ( Jwala Prasad , /.) 
KHAIRULLAH v. BEHARl MAJJAM. 123 I. C. 628 = 

A. I. R. 1930 Pat. 411. 
S. 49—Scope. 

- Landlord can eject under-raiyat though he is set¬ 
tled raiyat under different landlord , on the expiry of 
flit registered lease. 

A landlord under S. 49 can eject an under-raiyat, hold¬ 
ing under a registered lease, of homestead and nal land 
and a tank, though he is a settled raiyat of the village 
•of lands held under a different landlord on the^ expiry 
•of his under-raiyati lease. : 21 C. L. J. 475, Dist. 

{Cuming and Chakravarti. //.) RAHIMUDDI MEAJI 

■v. Amina BiBI. 43 C. L. J. 132=94 I. C. 920 = 

A. I. R. 1926 Cal. 662. 

- Denial of landlord's title — Under-raiyat cannot 

Re ejected apart from S. 49. 

The denial of the landlord’s title does not make an 
under-raiyat liable to be ejected. He can be ejected 
only in accordance with the provisions of S. 49. 
{Greaves and B. B. Ghose , //.) ABBAS SHEIKH v. 

Neyamatunnessa. 911. C. 662= 

A.I.R. 1926 Cal. 540. 

- Section does not apply to sub-lease by permanent 

Rentable tenant of homestead land. 

The Bengal Tenancy Act has no application to the 
sub-lease of a homestead land of which the lessor is a 
^permanent and heritable tenant. {Cuming and Chakra- 
■varty , //.) BlDHUMUKHI v. GOVINDA CHANDRA. 

42 C. L. J. 78 = 901. C 104 = 
A.I.R. 1926 Cal. 215. 
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S. 49—Service of Notice. * 

_ c . P. Code , 0. 5, R. 17—Strict compliance with 

0. 5, A*. 17 is essential. 

The rules laid down in O. 5 of the Code of Civil 
Procedure relating to the service of summons will apply 
to notices served under S. 49 of the Bengal Tenancy Act. 
Perhaps R. 19 does not apply to notices issued under the 
Bengal Tenancy Act for the rule numbered 3 of the 
Government rules only says that the proce-s shall be 
served in the manner provided in the Civil Procedure 
Code. Rule 19 relates to the proof of service by the 
affidavit of the serving officer or his examination on 
oath in Court and the decision of the Court that the 
service was duly made. But rule 17, relating to the 
mode of service, applies and if it is not complied with, 
the notice will be vitiated. A. I. R. 1924 Pat. 446, Dist. 
{Jwala Prasad , Ag. C. J. and Kulwant Sahay , /.) 

Mahadeo Singh v. basgit Singh. 4 Pat. 135 — 
7P L. T. 175 = 911.C. 184 = 1925 P.H. C. C. 106= 

A. I. R. 1925 Pat 441. 

Ss. 49 (b) and 85—Solenama for indefinite period. 

_ Suit for ejectment—Solenama in previous suit en¬ 
hancing rent allowing defendants to continue generation 
after generation—Solenama created new lease and so 
| was compulsorily registrable but registration was barred 
under S. 85 —Embodying the lease in decree does not 
make difference in application of Registration Act, S. 17 

(1) id). 

The plaintiffs who were raiyats sued the defendants 
under-raiyats, in ejectment on service of a notice to quit 
under S. 49. The defendant pleaded that the plaintiffs 
were not entitled to evict him relying upon a decree pass¬ 
ed on the basis of a solenama in a previous suit for rent 
which the plaintiffs had instituted against him. By the 
solenama, the plaintiffs in consideration of an enhance¬ 
ment of rent, consented to allow him to hold this land 
permanently. 

Held , that as it was not a term of the solenama that 
the defendant had the right to hold from generation to 
generation or that any such existing right was being ad¬ 
mitted by it, it was impossible to escape from the con¬ 
clusion that the solenama created a new lease in respect 
of land which the defendant held from before. It would 
not be operative as a lease unless it was registered under 
S. 17, sub-S. (1), Cl. (d), Registration Act, but S. 85, 
Cl. (2), Ben. Ten. Act, bars its registration. The fact 
that this lease was embodied in a decree did not make 
it any the more operative as a lease because S. 17, sub-S. 

(2) , Cl. (6) excepts documents falling within CIs. (£) 
and {c) and not Cl. (d)ot sub-S. (1): A. I. R. 1927 Cal. 
913 and A. I. R. 1921 Cal. 45l (F. B.), Rel. on; A. I. R. 
1926 Cal. 666, Ref. ( Mukerji and Bose , //.) NAZAR 
Ali v. Indra Kumar. 56 Cal. 427 = 118 I. C. 895 = 

A. I. R. 1929 Cal. 462. 

S. 49-E, Sub.-S. 2—Permission of Collector. 

- Aboriginal Tenant—Permission of Collector 

cannot enlarge power of tenant to mortgage in any other 
way than by a complete usufructuary mortgage. 

The power of an aboriginal to effect a mortgage of 
his land is restricted by the provisions of section 49-E, 
sub-section (2) of the Act under which such a tenant is 
empowered only to make a complete usufructuary mort¬ 
gage of his land and the permission of the Collector 
cannot enlarge the power of an aboriginal to effect a 
mortgage of his holding in any other way than by a 
complete usufructuary mortgage. ( Walmsley and Ghose , 

JJ.) Gangaram Majhi v. Bamapada Mahapatra. 

168 I. C. 301 = A. I- R. 1923 Cal. 313. 
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S. 49 K—Application to set aside sale. 

-- Sale of aboriginal's tenure is void and need not 

be set aside. 

Under S. 49, K of the Bengal Tenancy Act, the sale 
of an aboriginal tenure in execution of a money decree is 
void and an application to set it aside is not governed by 
Art. 12 or Art. 166. {Chatterjee and Panton, JJ.) 
JOGF.SH WAR M AH AT A v. JHAPAL SANTAL. 

51 Cal. 224 = 82 I. C. 848 = 28 C. W. N. 556 = 

A. I. R. 1924 Cal. 638. 

S. 50— Agreemeent above excess area. 

- Kabulyat, stating that if excess area is found to 

be in possession of tenant , he would pay higher rent , does 
not alter rate of rent. 

Where it is provided by a kabulyat that if the lands 
are measured and on measurement the tenant is found 
to be in possession of more land than what he is paying 
rent for. he will pay rent for that excess land at the 
higher rate paid by the neighbouring tenants, the 
kabulyat does not alter, nor does it propose to alter the 
rent or rate of rent within S. 50. ( Cuming and Page, 

jj.) Umesh Chandra v. Bepin Behari. 

97 I. C. 546 = A. I. R. 1927 Cal. 75. 

S. 50—Applicability. 

- Suit under general law between landlord and 

tenant. 

The presumption under S. 50 of the B. 1. Act can 
arise only where the suit is one brought under the pro¬ 
visions of that Act. Thus where the suit is for eject¬ 
ment under the general law by the landlord for ejectment 
against the transferee of a non-transferable holding the 
Court may, but is not bound, to raise the presumption. 
{Suhrawardy and Costello, JJ.) CHJTPORE GoLABARI 
CO.. LTD. v. IlARl MOHAN GHOSE. 34 C. W. N. 675. 

S. 50 (2)—Applicability. 

- S. 50 inapplicable—Court can draw inference of 

fixity of rent from evidence—Uniform rate for twenty 
years is not itself sufficient to establish fixity of rent. 

The Court is not precluded from drawing the appro¬ 
priate inference from the facts proved by evidence on 
the record because S. 50 has no application. Payment 
of rent at an unvarying rate for more than 20 years is 
not in itself sufficient to establish that the tenancies are 
held at fixed rate. ( Mukcrji and Graham , JJ.) 

Shyama Charan Ghose v. Fakir Chandra. 

1011. C. 45 = A. I. R. 1927 Cal. 546. 

- S. 50 (2) does not apply to suit not under the Act 

—But presumption may arise in case of uniform rate of 
rent for more than 20 years. 

Sub-S. 2 of S. 50 has no application in suits, which 
are not suits under that Act but are suits under the 
general law for ejectment of an alleged trespasser. 44 
Cal. 555, Foil. But though this special presumption 
does not apply, it may arise apart from the Act where 
there has been a uniform payment of rent for more than 
20 years, when the original contract was a contract to 
hold at fixed rates coupled with the fact that other-co¬ 
sharer landlords by recognizing the transfer not only 
admitted the transferability of the holding but also the 
fixity of the rent. ( Newbould and Pearson , J /,) SAN- 

tosh Kumar Roy v. Rakhal Chandra. 

43 C.L. J. 104 = 941. C. 740 = 
A. I. R. 1927 Cal. 174. 

S. 50 (1)—Applicability. 

- If rent has actually not been changed , Sub-S. (1) 

applies irrespective of any contract between parties. 

Sub-section (1) refers to the fact that whatever the 
contract might be, where the rent has not as a matter of 
fact, been changed from the time of the Permanent 
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Settlement, the conditions laid down in it should prevail.. 
{Cuming and B. B. Ghose , JJ.) JlTENDRANATH ROY 

v. Banku Behari Saha. 96 I. C. 566= 

A. I. R. 1926 Cal. 1177. 

S. 50 (2)—Applicability. 

- Cases of tenants not coming directly under Act _ 

Principle applies—Tenancy held for sez’eral generations 
—Uniform rent for 55 years — Tenancy was held not 
proved to be permanent or one with fixed rate — Landlord' 
and Tenant. 

Although the statutory presumption cannot be availed 
of directly, the principle involved in S. 50 is a useful: 
guide to the Courts which may sometimes be relied 
upon. But the case must be one between a landlord 
and his admitted tenant. The two outstanding features- 
of the tenancy were that the tenancy had been held by 
t he defendants for several generations and that the rent 
had been uniform for over 55 years. 

Held, that they may be sufficient for holding that the- 
tenancy was heritable but they are not sufficient in law,, 
in the absence of any other circumstance, to show that 
the rent was fixed for ever or that the tenancy was a 
permanent one. 35 C. 763 ; 47 C. 280 ; 32 C. 51 ; 44 C. 
555 and 23 C.W.N. 201, Ref. ( Mukerji J.) SATISH 
Chandra Ghose v. Debendra Nath Dey. 

85 I.C. 636 = A. I. R. 1925 Cal. 761. 

S. 50—Applicability. 

- Origin of tenancy known—Section does not 

apply. 

S. 50 cannot apply where the origin of tenancy is- 
known. {Woodroffe and Suhrawardy , JJ.) SECRETARY 
of State v. Ramcharan acharjef.. 

40 C. L. J. 235 = 70 I. C. 207= 
A. I. R. 1924 Cal. 464. 

S. 50 (2)—Applicability, 

- Tenure held over 20 years at the same rent — 

Name not in the list of permanent tenants — S. 50, cl. X 
applies. 

The mere circumstance that the names by which the 
tenures are known at present cannot be traced in the 
list of tenants under Permanent Settlement does not 
show conclusively that the tenures are not included 
therein. The names of taluks are frequently changed as- 
they pass from hand to hand, and very often a taluk is 
sub divided whereupon new names are given to each of 
the fragments. Such sub-division does not affect the 
continuity of the tenure concerned or render inapplicable 
the provisions of Section 50 of the Bengal Tenancy Act. 

A slight variation even though not explained does 
not deprive the tenant of the benefit of the presumption 
that they held under Permanent Settlement. {Mockeriee 
and Chotzner , JJ.) TARA KUMAR GHOSE t\ KUMAR 

Arun Chandra Singh. 36 C.L. J. 389 = 

741. C. 383=A. I. R. 192S Cal. 261. 

S. 50—Applicability. 

- Applicability—Principle of section applies to 

ejectment suits—Presumption applies whether rent is 
payable in cash or kind. 

Section 50 (2) is by its terms, limited in its applica¬ 
tion to suits or proceedings under the Bengal Tenancy 
Act. A suit for ejectment does not fall within that des¬ 
cription. But even in cases where section 50 is not 
directly applicable, the Court may act on a presumption 
similar to the one arising under the section, if the facts 
justify the necessary inference. The presumption 
applies whether the rent is payable entirely in cash or 
partly in cash and partly in kind, or entirely in kind. 
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The same principle plainly applies to suits or proceed¬ 
ings where the rule embodied in section 50 is extended 
by analogy. (Mookerjee and Rankin, JJ.) Man MATH A 
NATH KAR V. PROBODH CHANDRA PATARHI. 

37 C. L. J. 52 = 73 I. C. 416 = 
A. I. R. 1923 Cal. 102. 

S. 50 (2)—Applicability to Haja Badi. 

_ Docs not apply to tenancies which arc wholly or 

partly Haja Badi. 

Tenancies which are wholly or partly Haja Badi do 
not attract the presumption of permanency under S. 50, 
cl. (2). The tenants in years in which there is flood get 
according to custom an entire or proportionate remission 
of the rent according to the extent to which they are 
Haja Badi. (Chattcrjce and Panton , //.) P>IJOY 

CHAND Mahatap Akhil Bhuiya. 51 Cal. 314 = 

28 C. W. N. 529 = 81 1. C. 564 = 

A.I.R. 1924 Cal. 648. 

S. 50—Burden of proving liability—Enhancement. 


BENGAL TENANCY ACT (1885), S. 50. 

Held , that it may require very slender evidence to re¬ 
but the presumption raised by that record, but so long 
as the entry remains unrebutted there is no onus on the 
tenants to produce evidence of a uniform rate of rent.. 
Until that entry is displaced by the landlord the tenant 
is entitled to rely on it, and he is not bound to produce 
anv evidence in support of the fixity of rent so long as 
the entry itself remains unrebutted. (Greaves and Pan- 
ton If) K. S. BONNERji v. Mahomed Foiz. 

J 96 I. C. 884 = A. I. R. 1926 Cal. 1222. 

Ss. 50,115.102 (b), 105 and 106-Essentials of 

presumption. 

-The presumption under S. 50 cannot apply to a 

tenancy when the particulars mentioned in S. 102 U>) 
have been recorded under Ch. X, if an attempt is made 
to raise it in a regular suit and or in a proceeding under 

S. 105 or S. 106 of the Act ; 26 C. W. N. 945, and 
A. I. R. 1922 Cal. 146, Foil. ( Newbould , /.) PITAMBAR 
Nath v. Bhairab Chandra Sinha. 

•• 4 t ono f \ 


- Onus is upon the landlord to prove that the rent 

is liable to be enhanced—It may be shifted by proving 
origin of tenancy or any other mode—But production of 
Dakhilas mentioning area docs not shift the onus. 

Under S. 50 the initial onus lies upon the landlord to 
prove that the rent of the tenancy is liable to be enhanc¬ 
ed on the ground of additional area. This onus may 
be shifted by proving the origin of the tenancy or a con¬ 
tract or by other mode of proof showing the right of the 
landlord to enhance the rent on that ground. The onus 
is not shifted by merely producing dakhilas which men¬ 
tion the areas for which rent is paid, A. I. R. 1924 Cal. 
374 and 20 Cal. 579, Foil. ( Suhrawardy and Duval , 
//.) Md. Moyenuddin Basunia v. Baharuddin 
CHOUDHURI. 90 I.C. 557=A.I.R. 1926 Cal. 113. 

S. 50 (2)—Burden of proving tenancy. 

- Fact of defendant being a tencuit must be establish¬ 
ed before seeking aid of S. 50 (2). 

The presumption arising under S. 50, cl. (2) can only 
be availed of in a suit or proceeding under the B.T. Act. 
Where the plaintiff sues for recovery of possession 
alleging that the defendant was a trespasser, and the 
defendant claims to be a tenant, until the fact that the 
defendant is a tenant is made out, the suit can not be 
said to be one under the B. T. Act. The fact has to 
be made out independently of S. 50, that the suit is 
against a tenant, and until that is made out S. 50 
has no application. 7 C.W.N. 132; 9 C.L.J. 467, 15 C. 
W.N. 752; 13 C.L.J. 415, Ref. ( Mukerji , /.) SATISH 
Chandra Ghose v. Debendra Nath Dey. 

85 I.C. 636=A.I.R. 1925 Cal. 761. 

Ss. 50 and 30 (a)—Burden when shifted. 

- Enhancement of rent—Entries in Record-of- 

Rights not consistent with previous condition—Burden is 
shifted on the defendants. 

If the landlord succeeds in showing that holdings, as 
recorded in the record-of-rights, were not in existence in 
the condition in which they were so recorded, in the pre¬ 
vious years, the onus is shifted on the defendants to 
prove that their present holdings are made up of other 
holdings which also have borne uniform rental. (Das 
and Kulwant Sahay , JJ.) NAND LAL CHAURE v. 

Kesho Prasad Singh. 1923 P. H. C. C. 339 = 

78 I. C. 593 = A. I. R. 1924 Pat. 245. 

S. 50—Entry about fixity. 

- Record-of-rights showing fixity of rent—Tenant 

need not prove fixity till la7idlord rebuts the entry. 

Where the Record-of-Rights records the tenants as 
holding at fixed rates, 


S. 50—Extent of enhancement. 

- Enhancement of rent need not be of a substantial 

amount. 

It cannot be laid down as a proposition of law that as- 
a matter of law a change, unless it is of a substantial 
character, is not sufficient to stand in the way of pre¬ 
sumption, and that even if the alteration is made with 
the object of making an enhancement, that variation is 
not to be taken into account if it is not a variation by 
substantial amount. All that is necessary to find is 
whether there has been a change in the rent or rate of 
rent. Of course the change must be a real one in the 
sense that it was intended to be a change, but that does 
not mean that it must be of a substantial amount. 
The relevant question is whether there has been really 
a change or variation and not whether the same was in 
respect of a substantial amount. In order to decide the 
question it will also have to be considered whether the 
tenant submitted to it. ( Cuming and Mukerji , //.) 

Dearish v. Dwijadas Chakravarti. 

44 C. L. J. 103 = 97 I. C. 1007 = 
A. I. R. 1926 Cal. 1214. 

S. 50 (2)—If presumption inapplicable. 

- Presumption not applying—Court may look to 

other evidence and determine whether the rent was fixed. 

In cases to which the presumption under S. 50 (2) is 
not applicable the Court is entitled to consider the facts 
in view of all the circumstances and determine whether 
it was not a just inference that the holding bears a fixed 
rental: 44 Cal. 555, Dist.; 18 C. L. J. 193, Foil. ( Suhra¬ 
wardy and Mukerji , JJ.) RAJMOHINI DaSI v. NAG- 

endra Kumar. 94 I. C. 310 = 

A. I. R. 1926 Cal. 887- 

S. 50 (1)—Kabuliyat. 

-Where the kabuliyats only show that the tenants 

were in possession and they only attorned to the plaintiff 
on his purchase of the zamindari, and showed no new 
creation of tenancy, 

Held , that it cannot be relied upon for showing that 
there was a change in rent since the date of Permanent 
Settlement: 22 C. W. N. 322, Dist: A I. R. 1923 P. C- 
86, Foil. (Cuming and Roy , JJ.) GOCOOL CHAN¬ 
DRA V. Mohendranath. 109 I. C. 376 (Cal.). 

Ss. 50 and 102 lb)—‘Kaimi settled raiyat’. 

-“ Kaimi ” added to “ settled raiyats ” in the entry 

—Entry is not bad. 

The addition of the word “kaimi” to “settled raiyats” 
has not the effect of making the entry a bad entry, so as 
to bar the operation of S. 50. (Mukerji and Graham 


DECENNIAL DIGEST, 1921—-1930. 


544 


543 

BENGAL TENANCY ACT (1885), S. 50. 

rr\ shyama Charan Ghose r. Fakir Chandra 
Dutta. ' 1011, c. 45 = A. I. E. 1927 Cal. 546. 

S. 50—‘Permanent settlement.’ 

_ The words “ at the time of the permanent Set¬ 
tlement '’ relate to the date of the Permanent Settlement 

The^reference in S. 50 to the time of the Permanent 
Settlement refers to the date on which the Permanent 
Settlement Regulation I of 1/93 was passed. (Dawson 
Miller, r. /. %hJ Mullick, JJ.) DEO NAHA™! 
Singh Dwarka Prasad. 9 P.L. i. o/v 

109 I. C. 136 = A. I. R. 1928 Pat. 429. 

S. 50 (2)—Presumption. 

_ \t the time of permanent settlement rent of bold- 

in* not "fixed in perpetuity"—Presumpticn under S. 
50^(2) by payment of same rent for number of years 

does not arise. , 

Where at the time of the permanent settlement the 

rent of a holding is not “fixed in perpetuity,” the tenants 

are not “raiyats holding at fixed rates as defined in -V 

4 n (3 )(o) There is therefore no room for raising a 

presumption under S. 50, Cl. (2) hy payment of the same 
amount of rent for a number of years. (Courtney-Per 
rel, C. ,/• ami Jwala Prasad, /.) AD Yunnas 

v. BANSl RAI. A j E 1930 Pat. 379. 

Ss. 50 and 109-Presumption. 

_ p, oceedings wider S. 105 -Revenue Court apply- 

iua presumption wider S. 50 Appellate Court holding 
presumption ™as rebutted and remanding the case 
/ .1,1 iL fair rent-Appellate Court's order is decision 

wider S 100 and second appeal lies-Order of appellate 

Court is final and not interlocutory. 

Plaintiff commenced proceedings under S. 10a for set- 
dement of fair and equitable rent in respect of certain 

inds The defendants contested the case on the ground 

hat they held the lands in dispute on a fixed rental as a 
nermanent, heritable, transferable and mokaran tenure. 
The settlement officer held that the defendants were enti¬ 
tled to the presumption under S. oO and evidence adduc 

■ ed by the plaintiff «as not sufficient to rebut the presump¬ 
tion Against this decision an appeal was preferred to 
!he Special Judge and he came to the conclusion that 

he holding in suit was a non-mokarar, tenure and liable 
o enhancement of rent, and after so holding he remand- 
id the case to the lower Court for assessment of fair and 

"^flW^that'the issue whether the defendants were non- 
mokarari tenure-holders or they were permanent tenure- 

holders paying rent which is fixed in perpetuity, being 
the rardinalissue in the proceeding, the order of the 

Special Judge was a decision under S. 109 A and, there¬ 
fore second appeal was competent. 

Held further, that with regard to the question as to 

whether’the tenure was liable to enhancement of rent or 

LT he decision of the Special Judge was a final 

decision and the order was final and not interlocutory 

aid, therefore, right of appeal from this order would 

not cease with disposal of the suit: 7 C.W.N. 44U, Dist. 

(PauZ aud Miller, JJ.) NEW BEERBHOOM COAL 

rn T TO v TYOTI porsad Sing Deb. 

CO., LTD. v. JVO w N 936 = 104 x. c. 828 = 

A. I. E. 1927 Cal. 686. 
S. 50 ( 2 )—Presumption. 

__ Uniform rate shram for twenty years—Old wasil 

baki papers in which these tenancies are not found does 
Jiot rebut the presumption. 

■ Where the tenants have produced dakhilas of a um- 
form rate of rent for over twenty years which gives them 

he presumption that their rent is fixed, the presumption 
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is not rebutted by producing jama wasil baki papers of 
over hundred years old, wherein the tenancies do not 
find a place. (Duval ami .Witter, J J.) KASIM ALI v. 

K. S. BONNERJI. 1011. 0. 347=’ 

A. I. R. 1927 Cal. 493. 

S. 50 (3)—Presumption. 

- Addition or subtraction of land affects the 

presumption. 

The operation of S. 50 (3) is affected by the fact of 
the land having been separated from other land which 
formed with it a single holding, or amalgamated with 
other land into one holding. The addition of other 
parcels to the original holding as well as the increase in 
the rental, change the incidents of the original holding 
and admittedly a new holding is created : 22 C. L. J. 81, 
Ref. (Duval and Milter , JJ.) KASIM A LI v. K. S. 
BONNERJJ. 1011. C. 347 = 

A. I. R. 1927 Cal. 493. 

S. 50 (2)—Presumption. 

- -Non-payment of rent previous to suit does not 

affect presumption—Rate of nut remaining unchanged 

for 20 years is sufficient 

It is not necessary to prove payment of rent at the 
same rate for 20 years under S. 50. It is sufficient if 
the defendants could show that the rent or rate of rent 
remained unchanged for 20 years previous to the date of 
the suit even though a single year’s rent is not paid. 
(Cuming and Page , JJ-) JlB AN NASKAR v, MURALI- 
DHAR. 971. C. 513 = 

A. I. R. 1927 Cal. 48. 

- Agreement to pay enhanced rent at future time is 

not by itself sufficient to rebut presumption under sub- 

S. (2). 

An agreement to pay enhanced rent at some future 
time does not constitute a change in the rate of rent 
under S. 50, and, therefore, does not by itself rebut the 
presumption under S. 50 (2). (Cuming and B.B. 
Ghose, JJ.) JITKNDRANATH ROY v. MT. ABEJAN- 

NESS \ BlBI- 30 C. W. N. 1038 = 97 I. C. 753= 

A. I. R. 1926 Cal. 1207. 

S. 50 (4)—Presumption. 

- Existence of temporary kabuliyat rebuts the 

presumption 

Where there is a temporary kabuliyat for a term of 
years the presumption of a fixed tenure from the time 
of the Permanent Settlement goes. {Greaves and 
Panton, JJ.) BlRENDRA KlSHORE V. JAHIRUDDIN. 

941. C. 26 = A. I. R. 1926 Cal. 858. 
S. 50—Presumption. 

- Additional land with additional rent added to 

the old tenancy held for more than 20 years — Presump¬ 
tion as to old tenancy is not destroyed—No presumption 
as regards permanent lands arises. 

The tenants by holding additional lands for additional 
rent and paying the same along with the old rent and 
the old area do not lose the presumption as regards the 
old area and the old rent also, but the tenants are not 
entitled to the presumption for the added area although 
they are entitled to the presumption for the area which 
they held as was presumed before the Permanent 
Settlement. The onus of proving what the old area was 
and what the area is subsequently added, is upon the 
tenants, and if they show what the old rents were, then 
they are entitled to the presumption under S. 50 so far 
as the old tenancy is concerned. (Cuming and Chakra- 
varty , J J.) HEMCHANDRA v . GlRISH CHANDRA. 

921. C. 107=A. I. R. 1926 Cal. 710. 
- Record-of-Rights becoming final — Tenant can¬ 
not claim the presumption • Under S. 50 — Other circum¬ 
stances may be considered . 
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After a record-of-rights becomes final, a tenant is 
debarred by the provisions of S. 115 from claiming the 
presumption under S. 50. The expression “thereafter” 
in S. 115 means “ after the particulars have been finally 
recorded after recourse to all the provisions contained in 
Chap. 10 of that Act for the attainment of finality in this 
respect” [A.I.R. 1922 Cal. 146, Foil.]. Although the 
tenants are not entitled to the benefit of the presumption 
under S. 50, Cl. (b) of the Act, the other circumstances 
of the case should be considered in order to enable the 
Court to come to a conclusion whether the rent payable 
by them is enhancible or not. (A/. N. Mukerji, J.) 

Sarat Chandra Pal^. Muhammad Akpar. 

86 I. C. 753 = A. I. R. 1926 Cal. 256. 

- Presumption under the section may arise apart 

from its provision. 

Apart from the presumption of Cl. (2) of S. 50 the 
natural presumption may arise, but no such presumption 
■can arise merely from proof that tenants have been pay¬ 
ing at fixed rate for the past few decades. 44 Cal. 555, 
Foil. ( Newbould , /.) PlTAMBAR NATH BHAlRAB 

Chandra Sinha. 911. C. 878. 

- Though presumption of permanency may not 

arise in a particular case defendants can prove contract 
against enhancement of rent. 

Even if the tenure had been held for a long period at 
the same rate of rent, no presumption as to its perma¬ 
nency could arise, if the tenure was created after the 
permanent settlement. But it is open to the defendants 
who are sued for enhancement of rent to establish on 
the evidence that there was a contract that the rent of 
the tenure should not be enhanced. ( Greaves and Cum¬ 
ing , JJ.) GOPI MOHAN MUZUMDAR v. NaWAB 
BAHADUR. \ 29 C. W. N. 723 = 88 I. C. 433 = 

A. I. R. 1925 Cal. 954. 

- Presumption under S. 50 arises if entries in llu 

record-of-rights do not comply with S. \02andS. 115 
does not apply. 

If entries in the record-of-rights do not record or 
wrongly record particulars under S. 102 (b) as it stood 
prior to amendment the presumption under S. 50 arises 
and S. 115 does not apply. {Greaves and Graham , JJ.) 
MOF1ZUDDIN CHOWDHURY v. RAJENDRA NATH 

SANYAL. . 29 C. W, N. 209 = 84 I. C. 989 = 

40 C. L. J. 248 = A. I, R. 1925 Cal. 208. 

- Suit for enhancement of rent not coming under 

Ch. X of the Act — Presumption under S. 50 does not 

apply . . 

The expression ‘thereafter’ in S. llo of the Act 

clearly signifies “after the particulars have been finally 
recorded after recourse to all the provisions contained in 
Ch. X for the attainment of finality in this respect.” 
S. Il5 does exclude the application of the presumption 
when the particulars had been recorded under Ch. X. A 
suit for enhancement of rent is not a suit instituted 
under Ch. X. of the Bengal Tenancy Act. Consequently 
in such a suit the tenant is not entitled to the benefit of 
the presumption under S. 50. 36 Cal. 617 and 12 C. W. 
N. 904, Dist. 37 Cal. 30 Foil. 26 Cal.1617, Dist. 64 I.C. 
445, Foil. {Mookerjee and Cuming. JJ). PKASANNA 

Kumar Sen v . Durga Charan Chakraburthy. . 
49 Cal. 919 = 70 I. C. 537 = 26 C. W. N. 947 = 
36 C. L. J. 291 = A.I.R. 1922 Cal. 146. 


BENGAL TENANCY ACT (1885], S. 50. - 

the same Act. (Chatter,jea and Panton , //.) 

Bamandas Bidyasagar Bhattacharya ZL Sadhu 
MAJHI. 64 I. C. 445 = 26 C. W. N. 945 (Cal.)* 

- No presumption of fixity apart from the Section 

_ Recording of mokarari under S. 115 makes S. 50 in¬ 
applicable even though limitation for filing suit to 
correct entry is not time-barred. 

It cannot be held in a case brought under the Bengal 
Tenancy Act that any presumption arises as to the fixity 
of rent from mere payment of the same rate of rent 
for a number of years apart from the presumption 
arising under S. 50 of the Act.- To hold otherwise 
would be to require every landlord to enhance the rent 
of every tenant under him at certain intervals of time 
which he might not himself desire to do. The presump¬ 
tion of S. 50 cannot apply even when defending a suit 
brought by the landlord before the expiry of the period 
of limitation wich regard to suit by tenant for declara¬ 
tion that the record of rights is erroneous. Where 
| among the particulars it is mentioned that the tenancy 
I is not a mokarari tenancy the presumption under S. 50 
I cannot apply. 37 Cal. 30 Expl. and Foil. 45 Cal. 930. 
Foil. ( Newbould and B. B. Ghose , JJf) BRAJA DaS 

Roy -j. Bankim Chandra Bhuia. 

51 Cal. 454 = 83 I. C, 169 = 
A. I. R. 1924 Cal. 660. 

- Presumption under , applies to occupancy raiyats. 

There is no rule that an occupancy raiyat is not 
entitled to the benefit of S. 50. ( Mookerjee and Walmsley , 
JJ.) NARENDRA LAL CHOWDHURY v. BENODE BEH- 
ari SadhukhaN. 27 C. W. N. 740= 80 I. C. 577 = 

A I. R. 1924 Cal. 143. 

- Presumption as to fixity of rent — -Rebuttal — 

Additional sums paid by tenant. , 

Where if it can be legitimately inferred that an 
additional sum paid by a tenant was lawfully a part of 
the rent by consent of the tenant, and not an illegal 
abwab this would not amount to a rebuttal of the pre¬ 
sumption as to fixity of rent created by S. 50 of The 
Bengal Tenancy Act, ( Newbould , J.) RAJESWAR 
Prosad Bhokat v. Bahadur Singh. m; . 

631. C. 317 (Cal.). 

- Presumption under , is not in tenant's favour 

when record-of-rights is against him. 

When the record-of-rights is against them, the tenants 
are not entitled to the benefit of the presumption 
afforded by S. 50(2). Once the record-of-rights shows 
that the tenant is not a tenant at a fixed rate of rent it 
is for the tenant to establish by cogent evidence that his 
rent or rate of rent has not' been changed from the time 
of the permanent settlement. (Das and Ad a mi, JJ), 

Maharaja • Bahadur Kesho Prasad v. iser 
Dubey'. , - . 1 Pat. L. R. 32-71 1. C. 15 = 

A. I. R. 1924 Pat. 373. 

- Presumption under , was held to be not rebutted by 

a certain kflbuliyat. •_ ; J * 

On the construction of the kabuliyat in the case, 

Held, that it proceeded upon the basis that there were' 
pre-existing rights, and consequently it could not be 
relied upon for the purpose of showing that there’ had 1 
been a change in the rent since the date of the Per¬ 
manent Settlement. ( Lord Backmost erf) K. PRASANNA- 
DEB V. UDDHABCHANDRA. - •*, . \ ; 


Record-of-rights published under Ch. X- 


Tenant is thereafter precluded from relying on presump¬ 
tion under *SV50. •’( -3 1 • . . V : ■ :l ’ lui M 

After the- publication of the Record-of-rights under 
Chapter X, the ^tenant' is debarred by the provision^ of ' 
SSm from claiming tke* presumption tinder S..* 50 of 


• . 28 C, W. N. 752 = 18 M. L. W, 147 = 

33 M.L.T. 432 = 4923 M. ^.N. 718 = 75 I. C, 556=* 
A.I.R. 1923 P. 0. J33f= 45 M. L. J.T79 (P.p.); 
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The tenants are in view of section 115 not entitled to ; 
the benefit of the presumption under S. “0(2) after 
the publication of record-of-rights; and in ordei to 
establish that they are tenants at fixed rent in per¬ 
petuity, they would have to establish by evidence that 
they have been holding at the rate of rent which has not 
been changed since the time of the permanent settlement. 
The fact that the tenants have proved that they have 
paid rent at a fixed rate for fiom 25 to 33 years does not 
entitle the Court to presume that they have been paying 
at fixed rate from the time of the permanent settlement. 
{CouUs and Das , //.) MAHARAJA HAHADUR KeSHO 

Prasad Singh r. Kamjas Pandk. 2 Pat. 92 = 

79 I. C. 199 = A.I.R. 1923 Pat. 324. 

- Rent continues at same rate until ehanged by con¬ 
sent or by Court proceedings—Refusal to receive rent at j 
old rate does not affect presumptions under S. 50 (2). 

Per Teunon , J. —Mere demand on the part of the 
landlord for an enhanced rent and refusal to receive 
or acknowledge the old rent does not enable him to ( 
deprive the tenant of the benefit of the provisions of ( 
S.50. The rent at which a tenancy is held continues until j 
a change has actually been effected. Such change can 
be effected only by consent or by proceedings in Court. 

Per Httda , J. —The presumption under sub-S. 2 of 
S. 50 can only arise when the tenant proves affirmatively 
that he has held at a rent or rate of rent which has not 
been changed during the twenty years immediately 
before the institution of the suit or proceeding. These 
words place on the tenant the burden of proving either i 
that he has actually paid rent at a uniform rate for 
twenty years or that if not actually paid there has been at 
any rate an agreement between him and his landlord 
that he should hold at the old rate. Where the holding 
of uniform rate «ince the time of the permanent settle¬ 
ment has not been proved, the landlord has a right to 
demand an increase and in any case to refuse to receive 
rent at the old rate in order to prevent the presumption 
under sub-S. 2 of S. 50 arising against him. {Teunon 
and Hilda, J J.) MOHIN1 KANTA SAHA CHOWDHURY 

v. Preonath NlOGI. A.I.R. 1922 Cal. 143. 

- Sub division of tenure does not affect the presump¬ 
tion to be drawn under S. 50(2). 

The sub division of a tenure does not operate as a 
breach of the continuity of the tenure ; if the different 
parts into which tenure is divided are held at propor¬ 
tionate rent and the aggregate rent equals the original 
rent, the tenure-holder is entitled to the benefit of the 
presumption under S. 50, cl. (2), Bengal Tenancy Act, 
A. I. k. 1923 Cal. 66, Foil. 86 Cal. 287, Diss. {Suhra¬ 
wardy and C hot zner. J J.) GOUR KRISHNA SARKAR- 

v Nil Madhab Saha. 78 1. C. 744 = 

A. I. R. 1925 Cal. 498. 

-In an appeal before a special Judge arising out of 

a proceeding under S. 105 of the B. T. Act for 
settlement of rent, the landlord contended that the 
tenants were merely raiyats whose rent was liable 
to be enhanced, whereas the case of the tenants was 
that they were raiyats with a fixed rent which was 
not liable to be enhanced. 

Held , the point was one which had to be decided 
by the special Judge before he could make up his 
mind whether he was to apply S. 105 of the Bengal 
Tenancy Act to the case in question. His judgment 
disposing of the appeal was not merely “ a decision 
settling a rent” within the meaning of S. 109 (3) 
of the Act and consequently there was a right of 
appeal in respect of that matter to the High Court. 


BENGAL TENANCY ACT (1885), S. 50. .' ^ % 

In deciding whether tenant is entitled to the benefit 
of the presumption as to fixity of rent under S. 50 (2) 
of the Bengal Tenancy Act, the question for the con¬ 
sideration of the Courtis not whether the same rent has 
been paid for a period of 20 years before the institution 
of the suit, but the question is whether the tenant or his 
predecessors-in-interest have held at a rent or rate of 
rent which nas not been changed during the 20 years 
immediately before the institution of the suit or the 
proceeding in which the question arises. ( Sanderson , 

C. J. and Richardson , /.) GOBINDA CHANDRA GaN- 

guli v. Manmatha Nath Pal Choudhury. 

62 I. C. 677 (Cal.). 

-It was found that a tenant had for more than 

twenty years paid a certain rate of rent, and there was 
no proof of any variation in the rent at any prior period. 

Held, the tenant acquired the status of a tenant hold¬ 
ing at a fixed rent and was entitled to the benefit of the 
presumption as to the fixity of rent under S. 50 (2) of 
the Bengal Tenancy Act. {Teunon and Newbould , //.} 
KUMARI DASYA v. RANI HEMANTA KUMAR! BlBI. 

60 I. C. 402 (Cal.). 

- Apart from applicability of S. 50, tenant is not 

entitled , by showing fixity of rent for 20 years immedi¬ 
ately preceding , to ask Court to presume same rent was- 
paid since Permanent Settlement. 

Where a tenant is not entitled to the benefit of the 
presumption under S. 50. he is not entitled, by showing 
that his rent has not been changed during the twenty 
years immediately before the institution of the suit or 
proceeding, to ask the Court to presume that he has 
held at that rent from the time of the Permanent Settle¬ 
ment. {Das and Bucknilf JJ.) GOB1ND LAL SlJUAR 
v. Ram SaRAN LAL. 2 P. L. T. 642 = 

68 I. C. 433 = A. I. R. 1921 Pat. 435. 

S. 50 (2)—Purchaser from tenant, 

- Purchaser from tenant gets benefit where rent » 

tenant and land are same in 1299, 1311 and 1323. 

Where a tenant vendee produced three dakhilas for 
1299, 1311 and 1323 to prove that the tenancy was 
mokarari and the tenant, rent and quantity of land 
mentioned in each of them were the same in all. 

Held , that in the absence of proof that there was 
any change in the tenancy or that during the interven¬ 
ing periods there was any alteration in the rent, S. 50 
applied to the case. ( Walmsley and M. N. Mukerji , 

//.)Paran Chandra Sow v. Kanta Mohan Mul- 

LICK. 39 C. L- J. 437 = 83 I. C. 668 = 

A. I. R. 1824 Cal- 875. 

S. 50 (2)—Quinquennial Register. 

- Evidence Act, S. 35 —Quinquennial Register of 

1795. 

The Quinquennial Register of 1795 kept under the 
Bengal Regulation 48 of 1793 is admissible in evidence 
to rebut the presumption under the B. T. Act, S. 50 (2). 
{Suhrawardy and Duval , JJ.) HEM CHANDRA ROY 

Benayakdas acharji Choudhury. 

86 I. C. 538 = A. I. R. 1925 Cal. 1037 

- Quinquennial Register of 1795— Want of entry 

of a taluq in the Register cannot rebut presumption 
under S. 50 (2). 

The mere fact that a certain taluq is not entered in 
the Quinquennial Register of 1795 is not sufficient to 
rebut the presumption under the B. T. Act, S. 50 (2). 
{Suhrawardy and Duval , JJf) HEM CHANDRA ROY 
CHOUDHURY V. BENAYAKDAS ACHARJI CHOU¬ 
DHURY. 86 I. C. 538=A. I. R. 1925 Oal. 1037. 
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BENGAL TENANCY ACT (1885), S. 50. 

g 50 ( 2 )—Rebuttal of presumption by Certified 
. , Copy. 

_ Certified copy of a paper in Collectorate not 

strictly fulfilling the test of S. 35, Evidence Act , is not 
sufficient to rebut presumption. 

In a proceeding under S. 105 of the Bengal Tenancy 
Act, the zemindar filed a certified copy of an entry from 
a book in the Collectorate made on the footing of a 
return submitted by his predecessor-in-title in 1242 B. 
S. under Reg. VIII of 1793, S. 48 and Reg. VII of 1799, 
S. 158, to prove the fact that a certain taluk did not 
exist on that date. 

Held , that the copy was of very slight weight as 
against the tenant, and that it was not sufficient to 
rebut the presumption arising under S. 50 (2) of the 
Bengal Tenancy Act from proof of payment of uniform 
rent for 20 years. (Walmsley and Mukerji , //.) TARAK 

Chandra Chuckerbutty v. Prasanna Kumar 
Saha. 78 I. C. 719= 39 C. L. J. 389 = 

28 C. W. N. 679 = A. I. R. 1924 Cal. 654. 

Ss. 50 and 115—Record-of-Rights and 

Presumption. 

- -Record-of-rights published under Bengal Ten¬ 
ancy Act—Presumption under S. 50 does not apply. 

When Record-of-right has been finally published 
under the Bengal Tenancy Act the presumption under 
S. 50 does not apply by virtue of the provision laid 
down in S. 115: 37 Cal. 30 (F.B.); A.I.R. 1922 Cal. 146: 
A. I. R. 1921 Pat. 435 ; A. I. R. 1923 Pat. 324, 
Rel. on: 26 Cal. 6l7; 12 C. W. N. 904, held not 

good law. (Adami and Scroope , //.) ACHA1UBIT 

mahata v. Raj Cumar Tekait. 11 P. L. T. 251 = 

A. I. R. 1930 Pat. 392. 

- After publication under S. 115 presumption 

under S. 50 will not apply . 

Where the record-of-rights has been finally published 
under section 115 the presumption under Section 50 is 
no longer available to the tenants whether they rely 
upon payment of rent at a uniform rate before or after 
the publication of the record of-rights. ( Dawson- 
Miller , C. J. and Foster , /.) RAM SARAN MAHTON v. 

Syed Md. Aradut Hussain. 

6 P. L. T. 221= 80 I.C. 926=A. I. R. 1925 Pat. 181. 

S. 50—Rent in kind. 

- ‘Ren? includes rent in kind . 

Raiyats who pay their rent in kind partially or 
entirely are not disentitled to the benefit of the statutory 
presumption corresponding to the rule now embodied 
in section 50. In S. 50 the term ‘ rent’ cannot be 
restricted to ‘money rent’ and it bears the meaning 
attributed to it in section 3, 0.(5) 37 C. 626 Doubted. 
(Mooker/ee and Chotzner y JJf) DINA NATH PAL v. 

raja Sati Prasad Garca Bahadur. 

36 C. L. J. 220 = 27 C.W.N. 115 = 
72 I. C. 663=A. I. R. 1923 Cal. 74. 

S. 50—Resettlement. 

- Purchase of holding by landlord in rent sale 

and resettlement with the same tenant breaks the con¬ 
tinuity . 

Where the landlord purchases a holding at a rent 
sale and after the sale he resettles the land with the 
same tenant, there has been a break in the continuity 
of the tenancy and the presumption unber S. 50, 
does not apply. (Cuming and Roy , JJ.) RAMANATH 
BUTTACHARJEE V. JAGANNATH MONDAL. 

,f 106 I.C. 136=A. I. R. 1928 Cal. 169. 

:, , Ss. 50 and 160—Right of occupancy. 

—A raiyat holding at a fixed rent is entitled 

to$he (<benefit of 50. a. 


BENGAL TENANCY ACT (1885), S. 50. 

A raiyat holding land at a fixed rent can acquire a 
right of occupancy and claim protected interest under 
S. 160, Ben. Ten. Act. He is entitled to the benefit 
of S. 50 if he proves the particular state of facts laid 
down therein. A. I. R. 1922 Cal. 287 , Foil. ( Suhra - 
wardyand Graham , //.) TARAN1 CHARAN SARDAR 

v. Srish Chandra Pal. 115 I. C. 81 = 

48 C. L. J. 97 = 32 C.W.N. 587 = 56 Cal. 173 = 

A. I. R. 1928 Cal. 880. 

S. 50—Series of tenancies 

_ One or series of tenancies or the land held under 

one or different landlords is immaterial. 

Whether there is one or series of tenancies or whether 
the land is held under the same landlord or different 
landlords is immaterial. It is sufficient for the purpose 
of the section that the rent or rate of rent has been the 
same from the time of the Permanent Settlement. 
{Cuming and Page , //) UMESH CHANDRA BePIN 
BEHARI. 97 I. C. 546 = A. I. R. 1927 Cal. 75 

S. 50 (1) (2)—Settlement. 

_“ Settlement ” means the permanent settlement 

of 1793. 

The word ‘settlement’ in S. 50 refers to permanent 
settlement of 1793 and not to any other settlement. To 
gain the advantage of S. 50, it is necessary to show 
that the rate of rent has not been changed from the time 
of the Permanent Settlement of 1793. (Greaves and 
Panton , J J.) OSMAN MANDAL z/. RADHIKA MOHAN 
ROY. 50 Cal. 135 = 67 I.C. 294=27 C. W. N. 647 = 

A. I. R. 1923 Cal 298. 

S. 50—Slight Variation in rent. 

- Slight variation is immaterial . 

A slight variation in the rent, even though not 
explained, does not deprive the tenant of the benefit 
of the presumption under S. 50 of B. T. Act. 
(Suhrawardy and Cuming, JJ .) ALIMUDDIN MOL- 

lah v. Karim Bux. 29 C. W. N. 500 = 

41 C. L. J. 135 = 86 I. C. 316= A.I.R. 1925 Cal. 632. 

S. 50—Special Contract. 

- Special contract between landlord and tenant. 

Where the contract by the tenants was “ after the 
term, I shall abide by whatever settlement you make 
after measurement according to the rate of rent payable 
for the land of the village and cultivable land,” 

Held , that this is a contract which entitles the land 
lord to claim rent from the tenants after the expiry 
of the term of the lease at the rate of rent payable for 
the cultivable lands of the village. (Mooker/ee and 
Cuming , //.) SARAT CHANDRA LE DaS v. TARA- 

prasanna Bhattacharya. 36 C. L. J. 333 = 

70 I. C. 437=A. I. R. 1923 Cal. 141. 

S. 50 (1)—Stipulation to pay for excess. 

- Kabuliyat—Stipulation to pay enhanced rent if 

land found in excess does not rebut the presumption un 

der S . 50 (1). 

Under Cl. (1) of S. 50 if the rent has not in fact been 
changed from the time of the Permanent Settlement then 
it shall not be liable to be increased. If an instrument is 
subsequently executed forty or fifty years later the mere 
fact that the rent is expressed to be variable will by itself 
make no difference. 22 C.W.N. 904 Foil. Where a 
tenant by the kabuliyat of 1868 covenanted that if after 
measurement, land is found to be in excess he will pay 
rent for the same according to the prevailing rate, 

Held , that this stipulation is in perfect accord with 
S.50 (1) and can in no sense be said to rebut the presump¬ 
tion raised under S. 50. A kabuliyat containing a stipu¬ 
lation like agreeing to pay enhanced rent in future is only 
a niece of evidence which can be taken into considera- 
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tion to show that the tenancy did not exist from the 
time of the Permanent Settlement or that it was not 
t eUl at an invariable rent from that time, ( Suhrawardy 
w Cuming. JJ.) Sat, nuka MOHAN Tagore 

s 50 ( 3 )—Sub-division of tenure. 

- Sub division of tenures— Operation of cl. (1), and 

(2) is not excluded. . 

Cl. (3) of S. 50 was inserted for the benefit of raiyats 

and not with a design to prejudice tenure-holders Hie 
operation of Cls. (1) and (2) is not excluded in the case 
of tenures merely by reason of sub-division or amalga¬ 
mation. 36 C. 287 Diss. ( Mookcrjce and Rankin , JJ.) 
KRISHNA KAMINI DASSI V. NlLMADHAB SAHA. 

36 C L J. 382 = 73 I.C. 312 = A.I.R. 1923 Cal. 66. 
S. 50—Suit for correction of entry. 

Record-of-rights—Snit by raiyats for correct * 


in% wrong entry as to their status—No proceedings in 
Revenue Court or under Bengal Tenancy Act taken— 
Suit is only ordinary civil suit. 

Where a suit was brought by certain raiyats for cor¬ 
recting an entry as to their status in the record of rights, 
without any proceedings being taken before the Revenue 
Court or the special Judge or under Chap. X, Bengal 

Tenancy Act, 

Held: that the suit can only be treated as^an ordinary 
civil suit and that no presumption under S. 50 can arise. 
(Duval and Mailik, JJ.) SATHI PRASAD GaRGA 

Bahadur v. Bkoja Gopal. 31 c.W.N. 499 

102 I.C. 113 = AJ.R. 1927 Cal. 458. 

' S. 50—Transfer of a part. 

-—Tenant transferring part of holding Landlord 


recognizing transferee—New tenancy is crented. 

Where the original holder of a tenancy sells or transfers 
half of his tenancy, and the landlord recognizes the trans¬ 
feree as his tenant, a new tenancy is created and pre¬ 
sumption under S. 50, does not apply. (Cuming and 
Rav //.) RAMANATH BHATTACHARJEE V. JaG xN- 

u JJJJ 

S. 50 ( 2 )—Uniform rate. 

To prove uniform rate of rent dakhilas for 


twenty years need not be produced. 

In order to prove that a tenant has been holding at a 
uniform rate of rent for twenty years, it is not neces¬ 
sary that he should prove payment of rent for all those 
years and produce dakhilas for every one of those 
twenty years (1865) 2 W.R. 60 ; (1862) 7 W. R. 284 
and A.I.R. 1923 Cal. 665; Foil. {Walmsley and Muker- 
B jr) ghulam Husain v. K. S. Bonnerjee. 

30 C.W.N. 520 = 95 I.C. 525 = 
A. I. R. 1926 Cal. 1169. 

•Finding as to uniform rate of rent for 20 years 


a * * - -- 

based on wrong conception of law—High Court can in¬ 
terfere — C. P. Code , S. 100. 

Where the lower Court evidently has misunderstood 
the principles laid down in coming to the conclusion 
that the tenants have failed to prove payment of rent at 
a uniform rate for twenty years, it is open to High Court 
to set aside the finding and come to a conclusion of its 
own on the admitted facts of the case. ( Walmsley and 

Mukcrji. JJ.) Ghulam Husain v. K. S. bonner¬ 
jee 30 C. W. N. 520 = 95 I, C. 525 = 

A. I. R. 1926 Cal. 1169 

• 'i ii . * • 

C. P. Code , *S\ 100 —Proof of uniform rent for 


20 years is a question of fact. 

The question as to whether the tenant has held the 
land for more than 20‘years at a uniform rent is a ques- 
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tion of fact. (Suhrawardy and Cuming , JJ.) ALl- 
MUDDIN MOLLAH v. KARIM BUX. 41 C. L. J. 135 = 

86 I. C. 316 = 29 C. W. N. 500 = 

A. I. R. 1925 Cal. 632. 

S. 50 (2)—Uniform rent. 

- Uniform payment need not be proved , but holding 

at uniform rent is necessary. 

What has to be established is, not that rent has been 
actually paid at uniform rate during 20 years, but that 
the tenant has held at a rent or rate of rent which has 
not been changed during 20 years. Such holding may 
be established even if it is not proved that rent has 
actually been paid during a portion of the 20 years. 

Where it was established that rent had been paid at the 
rate alleged by the tenants during the years 1891 to 1895 
as also during the yeaTS 1904 to 1911, 

Held it is theoretically possible that in the interval 
there may have l)een an enhancement of the rent follow¬ 
ed by a reduction, so as to make the rent payable in 
1904 identical with that paid in 1895. But, it is for the 
Court of fact to decide from all the circumstances of the 
case, whether the principle of continuity or the principle 
of discontinuity should be applied. A.I.R. 1922 Cal. 141, 
Foil. {Mookerjee and Rankin, JJ.) SATIS CHANDRA 
Biswas v. Nil Madhab Saha. 37 C. L. J. 698= 

73 I. C. 77 = A. I. R. 1923 Cal. 666. 

S. 50 (2)—Variation in rent. 

- Variation in rent to rebut presumption under 

S. 50 (2) need not be substantial. 

There is nothing in the section which requires that 
any change in the rate of rent should be substantial in 
order to rebut the presumption raised under S. 50 (2). 
Where the landlords did not want to alter the rent to 
any substantial extent so as to cause hardship to the 
tenants, hut they wanted for rebutting the presumption 
which the law raises in favour of the tenants, and in that 
view made a nominal alteration in the rent and this posi¬ 
tion was accepted by the tenant. 

Held: that would amount to a change in the rate of 
rent which would destroy the presumption of the fixity of 
rent from the time of the permanent settlement. ( B. B. 

Chose , J.) Dwijadas Chakkavarti v. Dearish. ' 

86 I. C. 587 = A. I. R. 1925 Cal. 1625. 

• S. 51—Patit lands. 

- Remission for patit lands—Condition of lands 

unchanged—Lessee is entitled to remission. 

Where it was not found that any portion of the land 
which was found to be patit at the time of the lease has 
been brought under cultivation since its execution, the 
lessees are entitled to the hajat remission granted on 
account of the lands being patit. (Page and Mallik t 

JJ.) Rashmoni Bewa v. DhirfNdranath ROY. 

33 C. W. N. 311 = 120 I. C. 145=* 

. A. I. R 1929 Cal. 397. 

i S. 51—Remission under circumstances. 

- Lessee granted remission of rent under gertain 

circumstances—Lessor can claim full rent on change of 
circumstances. ^ * 

Under a kabuliyat it was agreed that the lessee should 
have some remission of rent under the circumstances 
existing at the time the tenancy was created, and that 
this remission was not to continue for ever .under all 
circumstances. , , j r ,i. 

Held: that the landlord was entitled to,claim rent in¬ 
cluding, the amount of remission which he had the right 
fo withdraw when the circumstances had cb an ged.”( 
and Mallikl /J.) NIROD tfUMAR ROY V. RAJ LAK- 

SHMI. 33 0, W. N. 309 = 120 1 0,145= 

A. I. R. 1929'Gal. 398, 
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S. 61 —Rent suit for a period. 

C P. Code, S.W-Rent suit for a particular 
period—Decree will bar subsequent suit for rents of those 

y ears _// is not a bar as to rates of rent for subsequent 

years though it may raise presumption of same rate . 

So far as the rents of the years which were in contest 
in the previous suit were concerned, the decision no doubt 
is an absolute bar under the doctrine of res judicata to 
any suit for the rents of those years. But so far as the 
rents or rates of rent of subsequent years are concerned, 
that judgment cannot be held to be an absolute bar, so 
as to prevent the parties from raising the question in a 
subsequent suit. The prior decision may be taken to 
determine the rent claimed in that suit and to give rise 
under S. 51 of the Bengal Tenancy Act to the presump¬ 
tion that the rents for subsequent years remained the 
same. 3 P. L. J. 372 Dist. 6 C. W. N. 589, Followed. 
(Ross, /.) Mannoo Lal Choudhury V. Lalji 
Chaube. 77 I. C. 334 - A. I. R. 1922 Pat. 213. 


BENGAL TENANCY ACT (1885), S. 52. 

under S. 52 ( 1) (a.) (Das and James, //.) SRI RAM 
Chandra Naik v. Rambrich Singh. 

10P. L. T. 696 = A. I. R. 1929 Pat. 661. 

- Reduction in the area of holding — No 

stipulation in the patta that tenant would not be entitled 
to any reduction of rent—Tenant is entitled to the pro - 

portiemate reduction of jama. 

Section 52 gives a statutory right to the tenant to 
have his jama reduced when there is a reduction in the 
area of the holding in creating a permanent tenure. An 
agreement with a tenant to deprive him of the provi¬ 
sions of S. 52 is valid ; but that agreement must be sta¬ 
ted in clearness. When there is no stipulation in the 
patta that the tenant would not be entitled to any reduc¬ 
tion of rent even if there would be a reduction in the 
area of the holding then the tenant would be entitled to 
the proportionate reduction of the jama: A. I. R. 1924 
Cal. 880 Ref. (Mallik, /.) KHAGENDRA PkASANNA 
v. SaSI Mohan. 47 C. L J. 464 = 110 I. C. 340 


S. 52—Abatement when not allowed. 

- Tenant proi’ing deficiency ’ in area is en¬ 
titled to abatement of rent unless landlord shows express 
stipulation or other circumstances precluding tenant 
from claiming relief. 

When the tenant has shown that there is a deficiency 
in area proved by measurement in respect of the tenures 
or holdings in his possession he is entitled to an abate¬ 
ment of rent even though the tenant has not shown what 
the area was, at the time of the inception of the tenancy 
or what the state of things was when the rent was asses¬ 
sed or adjusted, unless the landlord shows that either 
the tenant has no right to abatement by some express 
stipulation contained in any document governing the 
tenancy or that there are circumstances which would dis¬ 
entitle the tenant to obtain relief: 22 C L.J. 569, Rel. on. 
(C. C. Ghose and Mallik, //.) BlRESVAR BaNDO- 
PADHYA V. JAGENDRA NATH. 49 C. L. J. 270- 

120 I. C. 462 = A. I. R. 1929 Cal. 413. 

S. 52 —Ap licability. 

-Section 52 does not apply to a tenancy composed 

of some definite plots and an undivided share in another 
plot. (Suhrawardy a?id Costello, J J .) BENOD KUMAR 

ROY CHOWDHURY v. Ganga Charan Mestari. 

A. I. R. 1930 Cal. 595 (c) (596.) 

- Under contract of tenancy, tenant agreeing that 

rent fixed by contract shall not be more or less at any 
time or on any account—Land diluviating—Contract 
precludes tenant from claiming abatement of rent. 

Unless the terms of the contract of the tenancy are so 
clear that it is manifest that the parties intended to 
exclude the operation of S. 52, the tenant ought not to 
be excluded from the statutory right given him under the 
section. A contract of tenancy provided that the amount 
of rent shall not be more or less at any time or on any 
account. Some of the land became diluviated and the 
tenant claimed proportionate abatement of rent. 

Held', that S. 52 could not protect the tenant. (Page 
and Mallik , //.) JITENDRA NATH z/. PROVAT CHAN- 

DRA. 33 C. W. N. 245 = 119 I. C. 299 = 

A. I. R. 1929 CaL 303. 

- Rents originally settled with reference to reputed 

areas less than areas at date of suit — Tena?its are liable 
to increase of rent. 

Where rents are originally settled with reference to 
reputed areas which are less than the areas held at the 
time of. suit the • tenants are liable to increase of rent 


- Stipulation in kabuliyat as to measurement of land 

and as to rate of rent-Rent is not fixed but depends upo?i 
the survey, having regard to the class of land. 

Where there is a stipulation in the kabuliyat as to the 
standard of measurement and also the rate of rent 
to be paid per bigha with regard to each class of land 
i.e., bastu, udbastu, palan land, paddy land, bagat land 
etc. 

Held: that the land within the boundaries is not let 
out at a fixed rent, but it is in the contemplation of the 
parties that there should be a survey and rent should be 
assessed upon the survey of the lands within the boun¬ 
daries having regard to the class of land to which each 
plot falls and its area. (Cuming and B. B. Ghcse, JJ.) 

Hemanta Kumar Roy v. Belatali Munshi. 

30 C.W.N. 643 = 96 1.0.1055 = 
A.I.R. 1926 Cal. 848. 

- Rent stipulated to be payable with regard to cer¬ 
tain quality of land on measurement under a survey — 
Rent it not fixed but dtpends upon the assessment 
with regard to the class of land. 

Where in the kabuliyat it was stipulated that rent 
should be payable at certain rates with regard to a cer¬ 
tain quality of land which would be found on measure¬ 
ment under a survey at which the tenant bound himself 
to be present, 

Held: the lands as described within the boundaries 
were not let out at the fixed jama mentioned in the 
kabuliyat. But it was the intention of the parties that 
the rent should be assessed upon a survey of the lands 
within the boundaries having regard to the class of land 
and area of each plot. (Greaves and B. B. Ghose , JJf) 

Hemanta Kumar Roy z'/Meser Bibi. 

30 C. w. N. 640 =95 I. C. 984. 

- Claim for additional rent for accretions — Pro¬ 
ceedings under S. 52 or settlement of rent under Ch. 10 
are essential. 

In order to make the tenant liable for additional rent 
for accretions to his tenure such rent must be settled 
under Chap. X of the Bengal Tenancy Act or the land 
lord must take proper proceedings so as to bring into 
operation S. 52 of the Act or any other appropriate pro¬ 
vision of the law*. (Walmsley and B. B. Ghose, JJ.) 
Dhirendra Chandra Rai v. Nawab Khaja 
Habi BULLAH. 29 C. W. N. 505= 87 I. C. 442 = 

A. I. R. 1925 Cal. 758. 

- Applies to cases where land is proved to be in ex 

cess of the area for which rent was previously paid . 
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The tenant’s liability to pay additional rent is not 
limited to cases where the area is in excess of that com¬ 
prised in the settlement at its inception but merely to 
cases where the land is proved by measurement to be in 
excess of the area for which rent has been previously 
paid by him. The Zemindar must show that the lands 
were in excess of those for which rents were being paid 
and that to do this it is for him to show what those lands 
are and what were the terms of the original settlement 
and what was the process of the measurement, if any, 
adopted. If there has been an intermediate settlement, 
the landlord need not go back to the inception of the 
tenancy and prove what area was then settled. (Dawson 
Miller , C.J. and Adami , /.) BISHUN PRAGASH NARA- 

yan Singh v. achaib Dusadh. 

1 Pat. 459 = 66 I. C. 82=3 Pat. L. T. 807 = 

A.I.R. 1922 Pat. 215. 

- Lease disentitling tenant from claiming reduc¬ 
tion of rent due to flood or diluviation — S. 179 not ap~ 
plying , S. 52 (b) will apply. 

In a case where the lands are not within a perma¬ 
nently settled area, although the lease may say that the 
tenants are not entitled to reduction of rent on account 
of flood or diluviation, yet they can claim the benefit of 
S. 52 (b), S. 179 does not apply to the case. (Lord 
Moulton.) KHETRAMONI DaSI v. JlBAN KRISHNA 
KUNDU. 48 Cal. 473 = 48 I.A. 39 = 33 C.L.J. 214 = 

25 C. W.N. 361 = 14 M. L. W. 248 = 
30 M.L.T. (P.C.) 196 = 60 I.C. 1 = 
A.I.R. 1921 P.C. 33=40 M.L.J. 232. 

S. 52—‘ Area ’—Meaning. 

- Share in plot whether comes under—Claim for 

enhancement—When sustainable. 

The word ‘area’ in S. 52 of the B. T. Act indicates a 
definite quality of land. A share in a plot cannot be 
brought within the significance of the word; and the 
subsequent use of ‘tenures’ or holding’ shows that the 
legislature had in contemplation an entire plot of land 
within definite boundaries and not an undivided share. 
The enhancement under S. 52 can accordingly be 
claimed only where it is found that the land in the pos¬ 
session of the tenant is in possession of a definite qua¬ 
lity of land for which he was paying rent previously. 

Scmhle. It cannot be said that a tenure within the 
meaning of S. 52 may not be composed of undivided 
shares though the word ‘area’ used in the section 
suggests the view. (Suhrawardy and Costello , JJ.) 

Benod Kumar roy Chowdhury Ganga Cha- 
RAN Mestari. 51 C.L.J. 485 = A.I.R. 1980 Cal. 595. 

S. 52 (3) and (4)—Assessment on additional 

area. 

- Assessment of rent on additional area is governed 

by Sub-S , (3) and not (4). 

The sub section which sets forth the rule to guide 
Court in determining the additional rent is Sub-S. (3) and 
not (4). The rule prescribed in sub-S. 4 does not apply to 
cases of assessment of rent on additional area. (Cuming 
and Mallik , JJ) ABDUL GaNI CHAUDHURI V. 

ANGRI Bhiku. 56 Cal. 919 = 122 I 0. 212 = 

A.I.R. 1930 Cal. 205. 

S. 52—Assessment on Basis of area. 

- Last assessment on basis of area—Defendant 

enjoying excess area must pay excess rent. 

If the landlord can show that since the creation of 
the tenancy, rent had been assessed, and that when rent 
was last assessed, the assessment was on the basis of a 
certain area and that the defendants are in possession 
of land in which no rent was assessed at the time then 


BENGAL TENANCY ACT (1885), S. 52. 1 J • Ta 

the landlord is entitled to increase of rent. (Newbottld 
and Panton , JJ.) RaJA JOGENDRA KlSHORE Roy 

Choudhury V. Sh. Aktar. 67 I.C. 998= 

A.I.R 1923 Cal. 278. 

S. 52—Basis of suspension. . \ v> v 

- The doctrine of suspension of rent depends solely 

upon the fact that the rent due is an entire sum in res * 
pect of the land demised—Landlord and tenant. 

The doctrine of suspension of rent depends solely 
upon this : that the rent due is an entire sum in respect 
of the land demised. If, therefore, the tenant is not 
given occupation of the whole of the land demised, the 
landlord has no right to the entire rent, and, unless he 
has a right or some equity to an apportionment he can 
recover nothing on the contract. But the whole basis of 
the doctrine is that the rent due is one entire sunn 
A.I.R. 1925 P.C. 97, Foil. ( Rankin , C. J. and Mitter , 
/.) Sajjad Ahmad v. Trilokya Nath. 

55 Cal. 464 = 32 C. W. N. 472 =116 I.C. 375= 

A. I. R. 1928 Cal. 479. 

S. 52—Burden about additional area. 

- Landlord should show additional area in tenants' 

possession to claim additional rent—Onus then is on 
tenant to prove that the additional area belonged to him 
previously. - 

For the purposes of S. 52 it is not always necessary 
to ascertain the area of the original grant and the rent 
thereby reserved. All that the landlord has to show is 
that the present area is greater than the area for which 
rent was last paid. The onus is then shifted on the 
tenant to show that the excess land used previously to 
belong to the holding and was lost by alluvion or other¬ 
wise. ( Mullick , A. C. J. and Kulwant Sahay % J.) 

Sib Sahai Lal v. Bijai Chand. 5 Pat. 167= 

7 P. L. T. 376 = 1926 P.H C.C. 19 = 
90 I C. 862=A.I. R. 1926 Pat. 197* 

S. 52—Contract out of Statute. 

- Parties can contract out of statute but by express 

words. 

In cases of permanent tenure, the parties to a lease 
can make a contract so as to deprive the tenant of the 
benefit of S. 52 ; when parties by an agreement intend 
to make a contract which will override the provisions of 
a statute they must state this clearly. The tenant is not 
deprived of claiming abatement of rent on account of 
the diluvion of some of the lands leased to him by a 
clause in a kabuliyat “there” shall never be any 
decrease or increase of the rent fixed in the kabuliyat. 
(Ncwbould and B. B. Ghose , JJ.) UMESH CHANDRA 

Chakrabarty v. Mati Lal Basu Roy Chou¬ 
dhury. 39 C. L. J. 431=831.0. 336= 

A.I.R. 1924 Cal. 880. 

S. 52 (1) (b) and 38—Diluvion or deterioration. 

- Suit for rent—Diluvion or deterioration of land 

—Tenant can plead abatement of rent , in defence . 

According to the ordinary rules of law if a tenant 
agrees to pay a certain amount of rent, he is exempt 
from the payment of the whole rent if the whole of 
the land be washed awry or of a portion of the rent if 
a portion be washed away. Under S. 38 of the Act the 
plea of abatement can be taken in a suit for recovery of 
rent and it is not essentially necessary that the tenant 
should himself institute a suit for the abatement of his 
rent. S. 18 of Act (X of 1859) referred to .(Jwala Prasad , 
A. C. J. and Ross , J.) SUKHRAJ RAI v. GANGA 
Dayal. 1922 P. H. 0. 0. 132 = 631. C. 219= 
6 P. L. J. 665 = 2 P.L.T. 569= A.I.R. 1922 Pat. 169 
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Ss. 52 & 105 —Enhancement of Rent. 

__ -Enhancement or settlement of fair and equitable 

rent cannot be claimed if tenancy is composed of undivid¬ 
ed share. 

The landlord may claim under S. 105 enhancement or 
settlement of fair and equitable rent under S. 52, but it 
seems that if the tenancy in respect of which additional 
rent is claimed under S. 52 is composed of an undivided 
share the claim will not be admitted under S. 105 also. 
(Suhrawardy and Costello , JJ.) BENOD KUMAR ROY 
CHOUDHURY v. GANGA CHARAN MlSTARI. 

A. I. R. 1930 Cal. 595 (d) (596). 


S. 52 —Enhancement by Revenue authorities. 

- Enhancement of rent—Bengal Regulation (VII 

af 1822)— Revenue authorities can assess revenue but can¬ 
not enhance rents under the Regulation. 

It is always open to the Revenue authorities to re¬ 
assess the revenue and re-settle the estate with effect 
from the expiry of a previous term of settlement. If 
it is desired to enhance the rents of the tenants, proceed¬ 
ings should be taken by the Revenue authorities under 
Part II of Chapter X of the Tenancy Act or by the 
plaintiffs themselves under S. 52 or some other appro¬ 
priate provision of that Act but not under Regulation 
VII of 1822. ( Richardson and Suhrawardy , JJ.) 

ASHUTOSH CHAKRABARTY v. DWARKI NATH MATA. 

36 C. L. J. 192 = 27 C.W.N. 121 = 70 I. C. 119 = 

A.I.R. 1923 Cal. 207. 


S. 52 (1) (b)—Essentials. 

- Abatement of rent—Tenant must prove reduction 

in area. 

In order to claim abatement of rent tenant must 
prove the reduction in the area of the holding and 
abatement will be allowed only to the extent of reduction 
in area as proved by him. (. Suhrawardy and Chotzner , 

jj.) Chandi Churan Law v. Hamid Ali. 

85 I.C. 692=A.I.R. 1925 Cal. 1208. 

- Tenant must prove reducticm in previous area to 

claim reduction in rent. 

In order to bring the case within the scope of S. 52, 
Clause (b) of the Bengal Tenancy Act the tenant must 
prove that he is entitled to a reduction of rent on account 
of deficiency in area proved by measurement of the 
holding as compared with the area for which rent has 
been previously paid by him. (Suhrawardy and 
Chotzner , JJ.) ABDUL MAUNAF v. SHEIKH MUSLIM. 

79 I.C. 978 = A.I.R. 1925 Cal. 426. 

- The tenant must prove diminution of area from 

that for which rent had been previously paid by him. 

Where there was no proof of diminution of area and 
the tenants had not proved that at the. time of the origi¬ 
nal settlement, the rent was fixed at a specified rate per 
unit of measurement or at different rates according to 
the quality of the land where they had not established 
that in fact and in substance, the agreement was that 
the tenants should pay at a specified rate or rates for all 
the land Cof which they were put in possession) accord¬ 
ing to its true area and the circumstances justified the 
conclusion that the rent fixed was a consolidated rent. 

Held, that the fact that th£ area of the tenancy was 
stated to be 1 kani 12 gandas in 1899 and was found to 
be 1 kani 1 ganda and 3 karas in 1918 did not, by 
itself, justify the conclusion that the tenants held at a 
fixed rate which had to be applied to area ascertained by 
measurement in order to determine the rent payable by 
them. (27 C. L. J. 563 ; A.I.R. 1924 Cal. 374, Appr.) 
(Mukerji and Rankin , JJ.) ALI NAWAZ v. KARIM 
BaKSH CHAUDHURY; j 40 C. L. J. 62 = 

841 C. 40a=r= A. I. R.-1924 Cal. 1044. 
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s. 52—Excess how proved. 

_ Suit for enhancement of rent on account of 

excess area—Landlord should prove that by some stand¬ 
ard of measurement as was used at inception of tenancy 

there has been excess area. , 

If the case comes under S. 52, the landlord is bound 
to prove what the area of the land was at the inception 

of the tenancy, by what standard the area was found 

and that by the same standard of measurement there 

has been an excess. (Chatter/ee and Ponton , JJ.) 

INDU BHUSHAN SARKAR V • JATU MALLICK. 

r -r t n «qq= A T/R. 1921 Cal. 611. 


or n 


S. 52 (1) (a)—Interpretations. 

-The words “The area for which rent has been 

previously paid by him” mean the area with ' el *l ence to 
which rent was assessed or adjusted. A. . R. 

Pat. 215, Foil. {Raxkin, C.J. and Mttter, J.) GOCOOL 
Chander Law v. Jamal Biswas. 55 Cal. 680 

111 I. C. 107-A. I.R. 1928 Cal. 553. 

S. 52 (6)—Interpretation. 

-“ Measurement , etc.” refers to the measurement on 

which the area in excess or defect is found out before 
institution of suit. 

The expression “ at the time the measurement on 
which the claim is based was made” in S. 52 (6) of the 
Bengal Tenancy Act refers to the measurement upon 
which the area in excess or defect, as the case may be, is 
found out before the institution of the suit. It does not 
refer to the measurement made at the time of the original 
settlement or the last preceding adjustment of rent. 
47 Cal. 266 overruled. ( Mookerjee , A. C. Fletcher , 
Chatterjee , Richardson and Ghose , JJ.) NlLMANl KAR 

V. Sati Prosad Garga. ' 48 Cal. 556 = 

25 C. W. N. 230 = 611. C. 82 = 
ATT?. 1 99.1 Cal. 397 (F. B-). 


S. 52—Joint tenants. 

- Joint tenants—Right to abatemejit of rent must be 

asserted jointly by all. • . . 

If two or more co-sharer tenants have a joint right for 
abatement of rent, they can ODly assert that right in a 
suit to which all the tenants are parties. 27 Cal. 417 and 
A. I. R. 1923 Pat. 397 Foil., A. I. R. 1925 Cal. 783, 

Dist. (Page and Graham. JJ.) RlSHEE CASE LAW 

v. Golam Ali. 55 Cal. 676 = 1111. C. 111 = 

A. I. R. 1928 Cal. 548. 


S. 52—Manner and nature of assessment not 

known. 

- Time of creation of tenancy uncertain Manner 

of assessment of rent not known—Nature of rent not 
known—Nothing to shew whether there was measurement 
at inception of tenancy—Landlord must base claim upon 
so?ne measurement on the basis of which rent was assessed. 

Where there is nothing to.show when the tenancy was 
created, how the rent was assessed, whether rent was a 
consolidated rent, or whether assessed at a certain rate 
per bigha and whether there was any measurement of 
the holding at the inception of the tenancy, it is neces¬ 
sary for the landlord to base his claim for additional rent 
upon some measurement on the basis of which rent was 
assessed or adjusted. ( Rankin , C. J. and Mittcr , J.) 

Gocool Chander Law v. Jamal Biswas. f 
55 Cal. 680 = 1111. C. 107 = A. I. R. 1928 Cal. 553. 

S. 52—Measurement at partition. , . 

- Measurement at partition under Estates Parti 

tioft Act is no occasion upen which rent is assessed. 

The measurement of land . at partition of superior 
holding under the Estates Partition Act is no occasion 
upon which rent of land held by tenant is assessed or 
adjusted. ( Rankin , C. J « and Mitter , J.) , GOCOOL 
Chander v. Jamal Biswas. 55 Cal. 680 = 

111 I. C. 107 = A. I. R. 1928 Cal. 553. 

. . ■ ; ; < • ’ ’. ■ 1 J ‘' i J j 
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S. 52 (1) (b)— Parties to suit, 

- -Abatement, claim for — All landlords not parties 

—Suit will not fail by reason thereof. 

In a suit for rent by a co-sharer landlord, who, under 
an arrangement between himself, his co-sharer landlord 
and the tenants, is entitled to make separate collection 
of his share of rent, the defendants can claim an abate¬ 
ment of rent under section 52 (1) {b) of the Act, al¬ 
though all the landlords are not parties to the suit. 
(Coults and Das, JJ.) MAHARAJA KESHO 

Singh v. kamdevi Singh. 

74 I. C. 454-4 P. L. T. 689 = 

A. I R. 1923 Pat. 397 

< 

S. 52 (1) Cb)—Possession of all property net 

delivered. 


- Suit for rent—Defendant claiming reduction not 

bang put in possession of all property—Court can enter 
into enquiry as to what reduction should be made. 

Where in a suit for rent the defendants claimed re¬ 
duction of rent on the plea that they were not put in 
possession of all the lands and contended that the) could 
not be made liable for the rent until an enquiry had been 
made as to what reduction should be made upon a pro¬ 


per apportionment. 

Held , that S. 52 (!)(<>) was applicable and it was 
open to the Court to enter upon an enquiry as to what 
deduction of rent should be made in respect of the 
deficiency in the area. ( Sanderson, C. J . and Chitznci, 
/.) Beni Madhab v. Krishna Kamini. 

36 C. L. J. 121 = 70 I. C. 177 = 
A. I. R. 1921 Cal- 395. 


S. 52—Rate of deduction. 

-- Additional area — Measurement—In all cases 10 

per cent deduction should not be made—It measurement 
is not accurate, reasonable deduction may be made. 

There is no reason to allow any deduction from a 
scientific measurement or any other measurements unless 
it is shown that either of those two measurements was 
inaccurate. Ordinarily the measurements made by the 
Settlement Officers are accepted as scientifically made 
and correct, but the measurements made by the landlord 
are not scientifically made and it may be that such mea¬ 
surements may be challenged, but unless such measure¬ 
ments are challenged as inaccurate prima facie they 
ought to be accepted as correct. When any such plea is 
taken and the Court finds from the circumstances, that 
there are reasons to believe that previous measurements 
were inaccurate, in such a case the Court ought, upon 
the circumstances and evidence in each case, to find 
whether the previous measurement was or was not 
accurate. If it is found to be inaccurate, then the Court 
would make certain deductions as would, in the circum¬ 
stances of that case, give an approximate and accurate 
result. ( Cuming and Chakravarti, JJ.) ('HANDY 
CHAR AN V. BAI.ARAM GOPE. 91 I. C. 763 = 

A. I. R. 1926 Cal. 616. 

S. 52—Rent when claimed back. 

- Landlord can claim back rent for additional 


area. 

There is nothing to prevent a landlord from claiming 
back rent for any additional area under S. 52. 29 Cal. 
247, Foil. {Ross, J.) PAHWARI Rai v. JaNKI Kuf.R. 

10 P. L. T. 281 = 117 I. C. 206 = 
A. I. R. 1929 Pat. 347. 

S. 52—Scope. 

-Section 52 speaks of additional rent or of reduc¬ 
tion of rent in respect of a particular area for which rent 
has been previously paid and it says that additional rent 
is to be paid if it is proved that such excess is due to the 
addition to the tenure or holding for which rent was not 
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being previously paid. {Suhrawardy and Costello, //.) 

Benod Kumar Roy Chowdhury v. Ganga 
Charan Mestari. 

A. I. R. 1930 Cal. 595(a). 

S. 52—What is excess and how proved. 

-" The area with reference to which the rent 

previously paid has been assessed or adjusted"—Means 
area of the tenure as originally created—Suit for 
enhanced rent for excess of area—Landlord must prove 
excess — Entries in dakhilas, etc., arc not enough for 
proof—But no presumption exists in tenant's favour 
that rent was consolidated for laud within certain 
boundaries. 

In a suit for enhancement of rent for e<cess of area 
the landlord has to prove that there is an excess. He 
cannot prove this unless he proves what area of land was 
originally let. This involves proof of the terms of the 
original settlement and whether it was by any and if so 
by what process of measurement. The statement of 
area in a dakhila does not prove measurement. Prima 
facie section 52 would seem to be concerned with cases 
of alteration of area, not miscalculation of area ; nor is 
it easy to suppose that it intended to provide an excep¬ 
tional form of relief against mutual mistake. On the 
mere proof that a tenant’s rent has been calculated at 
some date in the past upon the supposition that his 
holding is of a certain size a contract cannot be inferred 
that he is liable at any time to reassessment upon the 
actual area. This is to read the Act into the contract; 
and not to apply the Act to the contract. There is no 
reason whatever forbidding a landlord from proving if he 
can, a contract of this nature but entries of area and rate 
in dakhilas or jamabandis do r.ot suffice to prove this by 
themselves in the absence ot further material throwing 
light upon the original conditions of a holding whose 
origin is beyond the reach of direct evidence. 20 
Cal. 579, 24 Cal. 25l and 6 C.W.N. 318, Foil. Even if 
it is proved that original rent was settled with reference 
to a quantity of land let out as distinct from the case of 
a consolidated rent for land within specified boundaries, 
the landlord must first prove what the original area was 
and with reference to what standard that area was deter¬ 
mined. For this purpose a statement of areas in 
zemindari papers and rent receipts is insufficient. 5 
C.L.J. 538 Foil. But where the area and the standard of 
measurement are specified but the boundaries are not, 
the onus is on the tenant to show that the rent is a 
consolidated rent for an'area within specified boundaries; 
otherwise excess area is completely proved. But there 
is no presumption against the rent being a consolidated 
rent apart from the circumstances proved in each case. 
There is no initial presumption either way. “ The area 
with reference to which the rent previously paid has been 
assessed or adjusted ” means the area of the tenure as 
originally created as distinct from the area of any 
intermediate year in which the size of the holding may 
have been lessened by fluvial action. 6 C. \V. N. 318 
Foil. {Rankin and Buckland, JJ.) MaNINDER CHAN¬ 
DRA Nandi v. Kaulat Shaik. 50 Cal. 957= 

79 I C. 852 = 28 C. W. N. 264 = A.I.R. 1924 Cal. 874. 

S. 62—When applicable. 

- Diminution of area alone will justify diminution 

in rent. 

Without diminution of area since the previous 
assessment of rent there can no abatement of rent, the 
standard of measurement remaining unchanged. {Deno- 
son Miller, C. J and Mullick , J.) KESHEO PRASAD 

Singh v. bhagwat Saran Pande. 

5 P. L T. 98 = 751. 0.670 = 
1924 P. H. 0. C. 18=A. I. R. 1924 Pat. 511. 
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S. 53—Additional area. 

- Contract not made with referc7ice to boundaries 

but a specific block not specifiable except by area—Area 
is the essence—Additional area found with tenant — 
Tenant is liable to pay enhanced rent. 

When the contract of tenancy is made not with refer¬ 
ence to any boundaries or a specific block otherwise 
identifiable but for a certain area at a certain rental, the 
area is of the essence of the contract and by subsequent 
excess found upon measurement renders the raiyat 
liable to pay additional rent. ( Mullick , A.C.J. and 
Kulwant Sahay , /.) SlB SAHA1 LAL v. BlJAl CHAND. 

5 Pat. 157 = 7 P. L. T. 375 = 
1926 P. H. C. C. 19 = 90 I. C. 862 = 

A. I. R. 1926 Pat. 197. 

S. 53—Scope. 

- Contract to pay annual rent in monthly instal¬ 
ments is operative. 

The patni lease fixed the annual rent at Rs. 1,200, 
payable in twelve monthly instalments. The lease con¬ 
tain a covenant that on default of payment of the instal¬ 
ments, the lessee would pay interest according to law. 

Held, that the agreement for payment of rent in 
monthly instalments would consequently, be operative 
even if S. 53 had been in force when the lease was 
granted. ( Mookerjee and Rankin , JJ.) BlHARILAL 

Biswas v. nasimannfssa Bibi. 37 C.L.J. 222= 

73 I. C. 482=A. I. R. 1923 Cal. 527. 

S. 55—Scope. 

-S. 55 appears to refer not to the right of a debtor 

to make a part-payment, but to the appropriation of a 
payment when accepted by the landlord in other words, 
it treats not of tender but of appropriarion. ( Mookerjee 
and Rankin , JJ.) BlHARILAL BISWAS v. NAS1MAN- 

NESSA BIBI. 37 C L.J. 222= 73 I.C. 482 = 

A. I. R. 1923 Cal. 527. 

S. 60—Applicability. 

- Does not apply to ijardars and part proprietors— 

Tenant claiming discharge on paying to part proprietor 
—Section applies. 

S. 60 does not apply to the case of an iiardar who 
could not get his name registered under the Land Regis¬ 
tration Act. No doubt “ proprietor” is defined in S. 3, 
Cl. (2) as a person owning an estate or part of an estate. 
But S. 60 merely speaks of proprietor of that estate 
which indicates an entire estate. The case, where rent 
is payable to two or more proprietors, the extent of 
whose interest is required to be registered under the 
Land Registration Act, and which is dealt with in the 
second part of S. 78 of that Act, is not dealt with by 
S. 60 of the Bengal Tenancy Act. S. 60 of the Bengal 
Tenancy Act is not concerned with questions of title, but 
where the tenant claims a discharge for the rent by 
reason of his payment to the heirs of a part-proprietor, 
he must bring his case strictly within the terms of the 
section, when he wants to defeat the suit for rent based 
upon a lease which he obtained from another part-pro¬ 
prietor alone, without reference to the other although 
the latter at that time had become co-owner of the estate 
to the extent of 8 annas. ( Chatterjea and Suhrawardy , 

JJ.) Proboth Chandra Mitter v. Harish 
Chandra Naskar. 27 C. W, N 888=781.0.7 = 

A.I.R. 1924 Cal. 124. 

S. 60—Ijardar. 

- Lease by one co-sharer alone—Ijardar can sue for 

entire rent—Bengal Land Registration Act , (1876), 
Ss. 78 and 81. 

One of the co-sharers alone let out by written contract 
a portion of the land of the estate without reference to 
the other registered co-sharer. 

D. D.—VOL. I—36 
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Held , that an ijardar from the lessor was entitled to 
sue for the entire rent. 38 Cal. 512, Dist. 24 I. C. 866, 
Foil. 27 C.L. J. 474, Ref. (Chatterjea and Suhrawardy , 
jj) Probodh Chandra v. I-Iarish Chandra. 

48 Cal. 1078 = 64 I.C. 68 = 
A. I. R. 1921 Cal, 145. 

Ss. 60, 148 and 159—Landlords. 

- Landlords who are not necessarily proprietors , 

managers or mortgagees , are entitled to obtain roit 
decree against ie7iants though their name is not registered 
in Collector's Register—Bengal La7id Registration Act 

(1876), S. 78. 

A landlord is not necessarily a ‘‘proprietor, manager 
or mortgagee.” Ss. 148 and 159 refer to landlords and 
do not confine themselves to “proprietors, managers or 
mortgagees ” who alone are referred to in S. 60, Ben. 
Ten. Act and S. 78, Land Registration Act. Hence a 
landlord is entitled to obtain a decree for rent against 
his tenant although his name may not have been record¬ 
ed in the Collector’s Land Register. ( Jwala Frasad and 
Wort , JJ.) Baliram Prasad*'. Harnandan Rai. 
8 Pat. 375 = 118 I. C. 733 = A. I. R. 1929 Pat. 357. 

S. 60—Mortgagee. 

- Inability of mortgagee etc. to obtain re7it decree by 

reaso 7 i of his name not having been registered , does not 
affect his title as landlord—Bengal Land Registration 

Act (1876), S. 78. 

‘‘A proprietor, manager or mortgagee,” by his inability 
to obtain a rent decree by reason of his name not having 
been entered in the Collector’s Register, does not lose his 
title as landlord to the lands of which rent is due ; for 
although he may not himself be able to obtain a rent 
decree, his right as co proprietor, manager or mortgagee 
is not affected. {Jwala Prasad and Wort , JJ.) 
Baliram Prasad v. Harnandan. 8 Pat. 375= 

118 I. C. 733= A. I.R. 1929 Pat. 357. 

Ss. 60 and 70—Order under. 

- Disobedience—Collector can proceed under Cr . 

P. Code , 6*. 95 or S. riband direct prosecution under 
S. 188, I. P. C. — Cr. P. Code. Ss. 195 and 476. 

In cases of disobedience of orders under Ss.69 and 70 
of the Bengal Tenancy Act, it is competent to the 
Collector to act under the provisions of S. 195 or S. 476 
of the Cr. P. Code, and to direct a prosecution under 
S. 188 of the Indian Penal Code. (Teunon and Ghose y 
JJ.) Lakshan Bor v. Naranarain Hazra. 

48 Cal. 1086 = 25 C. W. N. 617=66 1.0.71 = 

A.I.R. 1921 Cal. 260. 

S. 60—Payment to third person. 

- Suit for apportionme7it of rent by registered 

proprietor—Plea of tenants that they paid rent for 
over 12 years to proprietor of adjoining estate is not 
tetiable. 

Under S. 60 a tenant cannot plead that the registered 
proprietor should not get the rent apportioned on the 
ground that the proprietor of adjoining mahal had 
realized rent for over 12 years in open assertion that the 
lands belonged to his mahal. Nor is such a proprietor 
a necessary party to the suit. (Das and Ross , JJj) 

Kesheo Prasad Singh v. Ramdeal Kuer. 

6 P. L. T. 214=87 I. C. 439 = 
A. I.R. 1925 Pat. 473(1). 

- Rent suit—Registered proprietor—Defendant can- 

riot plead payment to tJiird party though he is transferee 
from proprietor. 

Although the plaintiff was the registered proprietor, 
her rights had been transferred to one M and the defen¬ 
dant executed a kabuliyat in favour of transferee and 
had since then been paying rent to him. . 
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//,./,/ by Section 60 where rent is due to the proprietor, I 
the receipt of the person registered under the Land 
Registration Act shall be a sufficient discharge for the 
rent, and the person liable for the rent shall not be 
entitled to plead in defence to a claim by the person so 
registered, that the rent is due to any third person. Sec¬ 
tion 72 applies to a case in which a transferee claims 

rent and it protects the tenant to whom the transferee 

has given notice of the transfer and has nothing to do 
with a case like the present. {Contis and Das, JJ.) 
MT. ADAYABATI v. JANARDAN THAKUR. 

IP. L R. 24 = 68 I. C. 288 = 3 P. L. T. 756 = 

A. I. R. 1922 Pat. 607. 

- Rent sent by registered proprietor—Tenant eon not 

plead that rent is due to third person. 

If the registered proprietor brings a suit for rent, it is 
not open to the tenant to plead in defence that the lent is 
due to a third person. The only thing that he can do is 
to deposit the rent under S. 149 of the Act and ask that 

there may bean adjudication as to the claim of the 

person whose title he sets up. 4C.W.N. 606 Diss. 
from, 12 C. \V. N. 622 Dist. ( Mu/lick and Buckmll , 
//.) NANI) KUER v. JODHAN MAHTON. 

6 P. L. J. 658 = 61 1. C. 386 = 2 P. L. T. 337 = 
1921 P. H. C C. 201 = A. I. R. 1921 Pat. 363. 

S. 60 Plea under 

- Court is not bound to consider objection under 

S. 60 if not raised in written statement. 

Where objection under S. 60 as to the registration of 
the landlord’s name is not raised in the written state¬ 
ment, the Court is not bound to consider it although a 
question or two might have been put to the landlord or 
his witnesses as to whether his name was registered. 
{Mukerji and Mallik. JJ.) ISAB v. GURUCHARAN 
SHAHA. 49 C. L. J. 372 = A. I.R. 1929 Cal. 431. 

S. 60—Thekadars. 

- -Registered and um egistered Thekadars—Claim 

by registered Thekadar—Tenant cannat plead payment 
to unregistered Thekadar. 

Where the question arises between two sets of The- 
kadars one of whom is registered and the other is not 
registered, it is not open to the tenant to plead payment 
to the unregistered Thekadar in defence to a claim by 
the registered Thekadar .6 P. L. J. 658, Re!, on. (A ul- 
want Sahay , J.) JUNG SINGH v. DULARCHAND 

Mahto. 96 I. C. 495 = A. I. R. 1926 Pat. 532. 

S. 61—Deposit. 

- Deposit by tenant less than the amount due is 

valid if due to bona fide dispute as to amount. 

When the difference between the deposit under S. 61 
and the amount due is small and this is due to a bona- 
fide dispute as to the amount of the cess, then the de¬ 
posit is valid under S. 61 and operates as an acquittance 
not for the whole amount due but for the amount of 
rtnt payable by the tenant and deposited in the same 
manner and to the same extent as if the amount of rent 
has been received by the landlord. 15 Cal. 166; 19 
C.W.N. 1143, Foil; 18 C.W.N. 84, Dist. ( Mookerji 
and Mitter , JJ.) GNANA DAYINI v. GUNAMONI 
Dasi. 1C5 I. C. 52 = A. I. R. 1927 Cal. 914. 

-Bona fide deposit of whole amount is valid though 

in fact less than d ue. 

Where there has been a bona fide deposit in respect 
of the w’hole amount due at the date of the deposit and 
not merely in respect of a portion thereof, the deposit is 
validly made under the section, even though it should 
turn out that the whole amount due had not been de¬ 
posited. 20 C.L.J. 153 Foil. ( Dawson Miller, C.J. 
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and Macpherson , /.) MT. BlBI WAJIBUNNISSA v. 

Babulal Mahton. 6 Pat. 46 = 7 P.L.T. 366= 

1925 P. H. C. C. 298 = 90 I. C. 871 = 

A.I.R. 1926 P. 42. 

- Three deposits made on the allegation that tetuml 

holds three distinct tenancies—Tenant really holding 
one tenancy—Deposits accepted by Court—Landlord is 
entitled to question their validity. 

If a tenant holds in fact one tenancy under his landlord 
but makes three deposits in Court on the allegation that 
he holds three distinct tenancies, it cannot be maintained 
that this is a deposit within the meaning of section 61. 
Though such a deposit has been made and has been ac¬ 
cepted by the Court under section 62, it is still open to 
the landlord to question its validity. 20 C.L.J. 153 Dist. 
{RIookerjce and Panton, JJ.) SATIS CHANDRA DAS?/. 

Umes Narain. 34 C.L.J. 501 = 64 I.C. 696= 

A.I.R. 1921 Cal. 143. 

S. 62—Deposit. 

- Receipt granted to tenant—Presumption is that 

the tenant 7vas entitled to make deposit. 

S. 62 provides in effect that the money tendered by 
the tenant shall only be received by the Court if it ap¬ 
pears to the Court that the applicant was entitled under 
S. 61 to make the deposit and if the Court is so satisfied 
it shall receive the rent and give a receipt for it under 
the seal of the Court. Once the receipt is given under 
this section it is provided that it shall operate as an 
acquittance for the amount of rent paid by the tenant 
and deposited, in the same manner and to the same 
extent as if the amount of rent had been received by the 
person entitled thereto. Therefore if such receipt is pro¬ 
duced by a tenant in a suit for arrears against him it 
must be presumed that the Court was satisfied at the 
time the receipt was given that the applicant was entitled 
under S. 61 to deposit the rent. (Dawscn Miller , C. J. 
and Foster , J.) TOFA LAL DaS V. T.N. PARTRIDGE. 

4 Pat. 285 = 861.C. 543 = 6 P.L.T. 562 = 
1925 P.H.C.C. 41 = A. I.R. 1925 Pat. 387. 

S. 65—Charge. 

- Suit for arrears of rent—Holding transferred 

—Purchaser is bound to pay arrears of rent—Rent is 
first charge cn the holding—Original tenant is not a 
necessary party. 

The rent due in respect of a property is a first charge 
on the property, and the person who purchases the pro¬ 
perty must be taken to have purchased the property 
charged with the rent due at the time of his purchase. 
It is, therefore not necessary that the tenant who was in 
possession during the period for which rent is claimed 
should be made a party to the suit. ( Greaves and 
Cuming, JJ.) AMIYA PAL ClIOWDHARY v. SHARBA 

Manga la Df.bi. 911. C. 657=A.I.R. 1926 Cal. 737. 

- Decree for rent obtained after sale of tenure 

—Whether falls under Chap . VIII —Charge cn surplus 
sale proceeds. 

A decree for rent obtained by the landlord after the 
sale of the tenure in execution of another decree can 
only create a charge upon the holding or on the sale 
proceeds thereof representing the holding if it ean be as¬ 
serted that such a decree is a decree under Chap. VIII, 
B. T. Act. A decree obtained after the tenure is sold 
is not such a decree and there is no charge on the sur¬ 
plus sale proceeds. ( Suhr'awardy and Costello , JJ.) 

Official Trustee of Bengal v. Purna Chandra. 

' 34 C.W.N. 702. 

S. 65—Eviction. 

- Eviction under refit decree by landlord — No sus¬ 
pension of rent takes place. 
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Where the landlord in execution of a decree obtained 
by his predecessor-in-interest caused a portion of the 
jotes ot the tenant to be sold and purchased them him¬ 
self and got possession thereof through Court, held, that 
this was not a wrongful eviction of the tenant from any 
portion of the holding and therefore there cannot be a 
complete suspension of rent. ( C.C . Ghose and Chotzner , 

jj) Debi Prasad Bharat Official Trustee 
OF BENGAL. 37 C.L.J. 314 = 72 I.C. 1013 = 

A. I. R. 1923 Cal. 333. 

S. 65—Landlord and tenant. 

I 

- Decree for rent —Holding can be sold only so 

long as relationship of landlord and tenant exists. 

The right to proceed to sale under S. 65 is dependent 
on the existence of the relationship of landlord and 
tenant at the time when the remedy provided by law is ; 
sought to be enforced. To acquire the right which the 
section gives, not only the person obtaining the decree 
must be the landlord at the time, but the person seeking 
to execute it by sale of the tenure must have the land¬ 
lord’s interest “vested” in him. 41 Cal. 926 (P.C.), 
Foil. {Ross and Kulwant Sahay, JJ.) MT. RAM KALI 
KUAR v. MADAN Mohan Lal. 8 P.L.T. 224 = 

98 I.C. 995 = A. I. R. 1927 Pat. 108. 

S. 65—Priority. 

- Purchaser at rent-sale is not entitled to—Rent 

charge could be enforced only by sale free of incum¬ 
brances. 

The purchaser at the rent sale is not entitled to prio¬ 
rity as rent is a first charge on the tenure or holding 
under S. 65 of the Bengal Tenancy Act. The charge 
should be enforced by sale of the tenure or holding free 
of incumbrances, and if in any case the decree for rent 
either has not been or cannot be enforced by the sale 
of the tenure or holding, the charge created by S. 65 
cannot be enforced in any other way. 22 Cal. 364; 
15 Ca). 492; 33 Cal. 985; 42 Mad. 114, Followed. {Mak¬ 
er jee and Panto7i, JJ.) SlTAL CHANDRA MAJHI v. 

Parbati Charan CHAKRABARTI. 35 C. L. J. 1 = 

69 I. 0. 841 = A.I. R. 1922 Cal. 32. 

S. 65—Setting aside sale. 

- Sale under rent decree—Statement in sale pro¬ 
clamation that sale is subject to liability to pay arrears 
of rent for previous years—Consequent inadequate price 
realised—Jud gment-debtor can apply to have sale set 
aside—O. 21, R. 90. • 

The law does not hold the auction-purchaser of a 
holding at a sale under a rent decree liable to pay off 
antecedent arrears of rent and therefore, any statement 
in the sale proclamation implying such a liability is 
wrong. The judgment-debtor is entitled to have the 
sale set aside, if he can prove that the price fetched at 
the sale was an inadequate price taking into account the 
charges notified in the proclamation. The tenant judg¬ 
ment-debtor alone is liable to pay the arrears of rent 
accrued due prior to the institution of the suit or bet¬ 
ween the institution of the suit and the auction-sale. 
21 Cal. 169, Foil. ; 6 C.W.N. 877, Ref. 

Per Bucknill , J. —It is doubtful if it is illegal to in¬ 
troduce into the condition of a sale of this character an 
instruction that the sale takes place in execution of the 
decree, but subject to other encumbrances, whether rela¬ 
tive to arrears of rent or otherwise. Such a statement 
may be irregular under certain circumstances when the 
other charges specified relate to arrears of rent, but it is 
doubtful whether it is of such a character that the 
whole must be regarded as voidable or that it ipso facto 
vitiates the sale. Where the effect of the introduction 
of the statement of the existence of prior encumbrances 
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is such as to affect adversely the proper position of the 
judgment-debtor it may be proper and open tor him to 
apply to the Court in order that the sale may be set 
aside. {Mullick and Bucknill, JJ.) SAIYAI) MaHO- 

med Jowad Hussain Gopal narain Singh. 

2 P.L.T. 248 = 80 I.C. 223 = AIR. 1921 Pat. 479. 

Ss. 65 and 212 ( 2 )—Transferee. 

- Transferee of a non-transferable occupancy hold¬ 
ing cannot force himself upon the landlord as a tenant 

without the latter's consent . , 

The transferee of a non-transferable occupancy hold¬ 
ing, whether he takes by kobala from the original tenant 
or whether he acquires the property by purchase undei 
a mortgage decree, has a very precarious right for he 
cannot force himself upon the landlord as a tenant 
without the latter’s consent. 4 P. L. J. 362, Foil. {Daw- 
son Miller , C.J. and Ad ami, J.) BADLU PA1HAK v. 

Sibran Singh. 7 Pat. 155 = 107 I. C. 31(1- 

9 P. L. T. 241 = A. I. R. 1928 Pat. 234. 

S. 66—Agricultural lease. 

- T. P. Act , .S’. 117— T. P. Act, S. 117 should be 

liberally interpreted — Intermediate tenant Direct 
cultivation of some lands—Other factors—Lease was 
held agricultural. 

In construing the T. P. Act and B. T. Act it must be 
remembered that although the Bengal Tenancy Act is 
later in time, there were somewhat similar provisions 
in the Bengal Rent Act, of 1859 and 1869 and it was 
probably the intention of the Legislature in exempting 
leases for agricultural purposes from the operations of 
Chap. V of the Transfer of Property Act to retain in 
force the special provisions relating to the class of leases 
dealt with in those Acts, which may be compendiously 
described as leases for agricultural purposes. Therefore 
a liberal inleroretation should be given to the words of 
S. 117. {Dawscn Miller, C. J. and Foster, J.) 

w. W. Browcke v . Sri Panch rani Chhatar 
Kumari. 4 Pat. 404= 86 I. C. 597 = 

6 P. L. T. 331 = 1925 P. H. C. C. 89 = 
A. I. R. 1925 Pat. 421 (431). 

S. 66 (3)—Appeal. • 

- Decree directing to pay within specified time 

Extension of time is not one under S. 66 (3), Ben. Ten. 
Act—No appeal lies from such order—Only revision can 
set it right — C. P. Code, Ss. 47 and 115. 

When a decree is drawn up directing the judgment- 
debtor to pay the decretal amount within a specified 
time, the extension of time would not be an order under 
S. 66 (3), Ben. Ten. Act. It is an order varying the 
.teimsof the decree which the Court has no jurisdiction 
to vary. Where the Courc varies the terms of a decree 
by extending time which he has no jurisdiction to do, 
there is no appeal from that order but it can only be set 
right by an application for revision. 26 Cal. 639, Dist. 
(B. B. Ghose and Bose , JJ.) DALILUDDI v. BaKSHI 
BEPURI. 112 I. C. 124 = A. I. R. 1929 Cal. 140. 

S. 66 (2)—Deposit. 

- Transferee of non-transferable occupancy holding 

cannot make deposit—Bengal Landlord and Tenant 
Procedure Act {V//I of 1869). S. 52. 

A transferee of a non-transferable occupancy holding 
is not entitled to make the deposit under S. 66 (2), 
Bengal Tenancy Act or a similar provision in other enact¬ 
ment, namely S, 52 of Act VIII of 1869> to defeat the 
landlord’s decree for ejectment. {Suhrawardy and 
Mallik, JJ.) BANESWAR SlNGH v. ABDUL HASAN. 

31 C. W. N. 1016 = 104 I. C. 180 = 

A. I. R. 1927 Cal. 752. 
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S. 66—Scope. 

-- Sub lease of agricultural lauds is governed by 

A sub lease of agricultural lands under which the sub¬ 
lessee is held to hold possession of the property and by 
making cultivation and proper management to pay the 
fixed amount of rent regularly is one governed by Bern 
gal Tenancy Act. ( Das and Kulwant Sahay , //.) 

Damodar Prasad v Masoodan Singh. 

8 P. L. T. 829 = 105 I. C.172 = 
A. I. R. 1928 Pat. 89. 
S. 67—Application. 

-Section 67 has no application to produce rent. It 

applies only to rent paid in cash. (Jwala Prasad and 

Rowland, JJ .) PARMESHWAR SINGH z/. LEKH 

NARAYAN Singh. 11 p. L. T. 228 = 120 I. C. 46 = 

ATT? IQSnPat. 157. 


S. 67—Interest. 

-Where in a suit for thika rent the landlord relies 

upon a tleed to prove contract of interest, it is necessary 
for him to produce it to substantiate his case. But_even 
failing to prove the contract to pay interest the landlord 
is still entitled under S. 67 not to the rate which the 
landlord claims but to the interest at the rate of \2\ per 
cent, per annum. (Wort and James , JJ.) SlTARAM v. 
MOHANLAL. 117 I. C. 180 = 10 P. L. T. 805. 

-Bhaoli holdings—No evidence as to rent being 

payable quarterly—No interest can be charged . 

Where the holdings are bhaoli and there is no evidence 
that rent is payable quarterly, interest under S. 67 of 
the B. T. Act is not chargeable. (Mullick and Ross , 
jj.) Gonda Singh v. Jitan Mahton. 

6 P. L. T. 801 = 88 I. C. 395 = 3 P. L. R. 109 = 

A. I. R. 1925 Pat. 795. 

- Tenancy purchased at Rent Sale—Kabuliyat 

executed before the Act—Interest exorbitant — Stipula¬ 
tion will not attach to the tenancy after sale. 

The plaintiff landlord asked for interest on overdue 
instalments at the rate of 75 per cent, per annum. 

Held , the kabuliyat having been executed prior to the 
passing of the Bengal Tenancy Act, the provisions of 
Sec: 67 are not applicable to the case; but the Defen¬ 
dant purchased the holding at a sale for arrears of rent 
held at the instance of the landlord, the plaintiff. As a 
purchaser at the rent sale, the defendant purchased it 
with the ordinary incidents of a tenancy. A stipulation 
for the payment of interest .at an unusual and exorbitant 
rate cannot be supposed to be an incident of a tenancy 
which would attach to it even after a sale for arrears of 
rent. 26 Cal. 315, Foil. (Chatter jee and Cuming , JJ.) 
ANANDA MOYEE DEBI V. SAUDAMANI DEBYA. 

27 C. W. N. 502 = 72 I. C. 719 = 37 C. L. J. 333 = 

A. I. R. 1923 Cal. 659. 

Ss. 67 and 78—Interest. 

- Holding ewer of tenancy created before Act — 

New contract is created and interest in arrears in excess 
of 12 1/2 per cent, is not recoverable — S. 67 applies both 
to money and rent and rent-in-kind. 

Where under a kabuliyat before the B. T. Act, the 
tenant was to pay interest at 6 pies per rupee per men¬ 
sem on the cash rent and on cotta per rupee on the rent- 
in-kind if the rent falls into arrears, and the tenant held 
over on the expiry of the lease. 

Held , that S. 67 applies both to money rent as well 
as rent-in-kind, that the holding over would create a 
new contract which would make S. 178 applicable and 
that interest at 12 1/2 per cent, on the arrears is not 
recoverable. (Newbould and Panton , J J.) BRAH- 
MAMOJI DEBYA V. SOMARALI SHEIKH. 

68 I. C. 109 = A. I. R. 1922 Cal. 77. 
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S. 67—Nature of tenancy. 

Lease granted in 1874 —No term fixed — Trans 
fer by tenant prohibited—After B. T. Act the tenancy is 
from year to year and rent can be claimed according to 
B. T. Act. 

A tenancy was created in 1874 and was headed as a 
raiyoti kabuliyat and was not for any term. The tenant 
and his heirs were not given any right to transfer the 
holding by gift, sale or will, and the holding*was not sub¬ 
ject to attachment in execution of decree against the 
tenant or his heirs. Theie was a condition that if the 
rent was not paid according to the instalments fixed in 
the document every month, interest would be charged at 
the rate of 2 annas in the rupee per month. 

Held , that the tenant had not acquired the right of 
occupancy, that when the B. T. Act came into operation 

namely in 1885, the lease must be considered to be a 

lease from year to year. That in 1885 when the B. T, 

Act came in force the tenant had the status of a raiyat 
holding the land from year to year and that if rent were 
claimed for any period after the termination of the lease 
the claim must be governed by the provisions of the 
Bengal Tenancy Act. 64 I. C. 118, Foil. ( Suhrawardy 
and Cuming , J J.) RAJ KUMAR BaSU v. GlRINDRA 

Kumar Bandopadhya. 

41 C. L. J. 453 = 871. C. 178 = 

A. I. R. 1925 Cal. 722. 

9. 67—Scope. . v , 

- Lease expiring before Act—Tenant holding over 

— Rent need not be paid as in Kabuliat but within 
limits of S. 67. 

In a case where the lease had expired before the 
passing of the Tenancy Act and where the tenant had 
been holding over, he is not necessarily liable to pay 
interest as stipulated in the kabuliat , but only within 

the limits allowed by S. 67. 2 C. W. N. 303, Dissented 
from; 28 Cal. 227: Foil. Interest on arrears of rent at 
150 per anuum is too high. (C hatterjea and Suhrawardy , 
jj.) Chandra Nath v. Inamdi. 

34 C. L. J. 369 = 64 I. C. 118= 

A. I. R. 1921. Cal. 300. 

S. 69 (1)-Civil suit. 

- Report of the officer—Its accuracy is to be ques¬ 
tioned by taking objections before Collector and not by a 
civil suit. 

The question of the accuracy of the report of the 
officer appointed under S. 69 (1) is a matter which 
could be questioned by objections taken before the 
Collector, and if the parties or either of them, after due 
notice of the proceeding, do not raise any objections to 
the report at the proper time, they are not entitled to do 
so by a civil suit. ( Dawson Miller , C. J. and Ross , /.) 
AJAH Lal V. NARFSH MOHAN. 9 P. L. T. 753= 

7 Pat. 667 = 110 I. C. 514 = A. I. R. 1928 Pat. 627. 

S. 69—Jurisdiction. 

- Both parties admitting that Bhaoli rent is Pay¬ 
able-Dispute as to system of payment being batai or 
danabandi does not exclude Collector's jurisdiction . 

Where it is admitted by both the parties that bhaoli rent 
is payable, the existence of a dispute as to whether the 
system of payment is batai (by division of crops) or 
danabandi (appraisement) does not exclude the Collec¬ 
tor’s jurisdiction. ( Jwala Prasad and Auhuant Sahay , 
JJ.) BHUNESHWARI KUER v. SUKHDEO SlNGH. 

6P.L T. 419 = 851. 0.566= 
A. I. R. 1926 Pat. 606. 

Ss. 69 and 70—Scope of. 

- Final order—Its absence does not entitle landlord 

to sue for rent—Landlord is to apply to Collector for 
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S uch order—Remedy in a civil Court is barred unless 
tenant is a defaulter. 

The fact that no final order has been made does not 
in itself entitle the landlord, where proceedings have 
been taken under S. 69, to sue for rent ignoring the 
proceedings which have been taken. In absence of any 
such order the proper course for a party is to apply to 
the Collector to pass a final order and until this is done 
or until he can show that he has attempted and failed 
to get his share, he cannot invoke the assistance of a 
civil Court, and the civil Court has no power to ignore 
the whole proceedings and try the case afresh as rent 
suit. In a suit for rent by the landlord it must be 
shown that the tenant was in default, A. I. R. 1924 
Pat. 604 and A.I.R. 1925 Pat. 505, Rel. on ; 4 P.L.J. 
325, Diss, from. ( Dawson Miller , C. J. and Ross . /.) 
AJAH LAL v, NARESH MOHAN. 7 Pat. 667 = 

110 I. C. 514 = 9 P. L. T. 753 = 
A. I. R. 1928 Pat. 627. 

S. 70—Civil Court. 

— -Civil Court cannot override final order by Rev. 
Court wider S. 70 —Final order is enforceable as a 

decree . # . 

What is a final order must be determined on the 
reading of the order as a whole. Where the Thakmina 
papers were considered by the Settlement Officer and the 
crop was divided between the landlord and the tenant 
and it was ordered that on the refusal by the landlord 
to accept the share, the money realised by sale thereof 
was to be deposited in the treasury. 

Held, that the money belonged to the landlord with¬ 
out any further action on his part as that was a final 
order and therefore the civil Court had no jurisdiction 
to award anything on a claim for rent for certain years 
where the matter was decided under S. 70. (Das and 

Ross , //.) BlNODE BEHARI BOSE v. TOKHi SlNGH. 

1924 P. H. C. C. 211 = 78 I. C. 465 = 

A. I. R. 1924 Pat. 604. 

S. 70 (5)—Decree. 

- Separate decree apart from order is unnecessary. 

Cl. 5 ot S. 70, does not require that a separate decree, 
apart from the order, should be prepared by the compe¬ 
tent Revenue Authority. It simply requires that the 
order shall be final and shall, on the application by the 
landlord or the tenants, to the Civil Court, be enforce¬ 
able as a decree. In a case of appraisement the Collec¬ 
tor does not take possession of the crops nor does he 
make it over to the landlord. He simply prepares an 
estimate of the crops under S. 69 and then reduces it 
into money value and declares how much is due to the 
landlord and how much to the tenant. In such a case 
the Collector’s order must clearly specify the amount 
due from one party to the other so that the former may 
in execution of the order in the civil Court receive his 
dues from the latter. Again in a case of division of 
crops, where the tenant has made himself liable to the 
landlord by removal of the crop or otherwise such as is 
provided by S. 71, the Collector’s order must clearly 
state the amount payable to the landlord by tenant, so 
.that the former may receive the same in execution of 
the order in civil Court. Blit where there is a simple 
division of crops'on the spot, each party is entitled to 
receive from the Collector who takes possession of the 
crops, his share therein. The party taking his share 
from the Collector Will 'not be liable to the opposite 
party and theie can be no order to pay anything to the 
other party. If a party does not choose to take his 
share, his share will remain in deposit with the Collec¬ 
tor. The only order that the Collector can pass is to 
deposit the'sHare to the credit v of that party. The order 
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is capable of execution against the Collector if he does 
not give to the party his share. The sale proceeds in 
the treasury to the credit of the party can be withdrawn 
any moment he likes. There will not be any necessity 
of execution. ( Jwala Prasad and Kulwant Sahay , JJ.) 
BHUNESHWARI KOER V. SUKHDEO SlNGH. 

6 P. L. T. 419 = 85 I. C. 566 = 
A. I. R. 1925 Pat. 505 

S. 70 (4)—Notice. 

- Cl. 4 does not require any notice te be served. 

Sub S. (4), S. 70 does not require that notice snail be 
served on the parties to appear and take objections. 
The only notice required under the section is that pres¬ 
cribed in sub-S. (2). ( Dawson Miller, C. J. and Ross, 

/.) AJAH LAL V. NARESH MOHAN. 7 Pat. 667 = 

110 1. C. 514= 9 P. L. T. 753 = 
A. 1. R. 1928 Pat. 627. 

- No fresh notice need be given under sub-S. (4). 

If sufficient time is given after service of notice and 
before the Collector passes his final orders, to enable 
tenants to come forward and make their objections, 
that is a proper compliance with the provisions of sub- 
S. (4) and no further notice is required upon the tenants 
to enable them to come and make their objections. 

(Dawson Miller, C. J. and Foster, J.) DlNDAYAL 

Singh v. Raj Keshwar Narayan. 

1926 P. H. C. C 258 = 8 P. L. T. 221 = 

98 I. C. 991 = A. I. R. 1926 Pat. 495. 

• 

- Notice served by Amin—Person alleging absence 

of notice must prove it. 

If the Amin comes to the village and gives notice to 
all and sundry either by informing them personally or 
by leaving notices at their houses, then that is prima facie 
compliance with the section. If that is done, then it 
lies upon those who are complaining that the section is 
not complied with to come forward and give evidence 
that they in fact had no notice. ( Dawson Miller, C. J. 
and Foster, J.) DlNDAYAL SlNGH v. RAJ Kf.SHWAR 
Narayan. 1926 P. H. C C. 258 = 8 P. L. T. 221 = 

98 I. C. 991 = A. I. R. 1926 Pat. 495. 

S. 71—Bhaoli rent. 

- Suit for Rent—Bhaoli rent—Tenants removing 

crops before appraisement—Landlord is entitled to claim 
rent on the basis of best crops in the neighbourhood on 
similar lands. 

It is true that, where a plaintiff claims a certain 
amount of rent in cash and the defendant admits a 
lesser amount, unless the plaintiff can give good proof 
of the larger amount being payable, the suit will be 
decreed on the defendant’s admission. But a different 
situation arises in the case of a claim for Bhaoli rent. 
If tenants cut. and take away crop before it can be 
appraised or do not attend at the appraisement under 
S. 71 (4), Bengal Tenancy Act, presumption arises 
against them and the landlord is entitled to the full 
measure of the crop as of the best crop in the neighbour¬ 
hood of a similar character to that harvest. 52 I. C. 
267, Rel. on. ( Adami , /.) HAR GOBIND SlNGH v. 
KlSHUN DayaL GOPE. 7 P. L. T. 671 = 

95 I. C. 966 = A. I. R. 1926 Pat.436. 

S. 71 (4)—Burden of proof. 

—* Claim for rent based on produce—Tenant pre¬ 
venting landlord fro-m estimating■ crops—Onus is on 
tenant to trove actual produce—Evidence Act , S. 106. 

Where rent is, claimed On the basis of the produce of 
the land and where the landlord has opportunity of ap¬ 
praising the crops and falsifies accounts in order to obtain 
a higher amount of rent, he is not - entitled to get any 
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,1 cree except on proof of the produce of the land, and 
if he fails to prove that, he must be content with the 
ad missions made by the defendants. But where the ' 
landlord could not make an estimate of the crops or was | 
prevented from doing so by the tenants, his claim cannot 
be thrown out simply because he has not been able to 
p, ove the actual produce of the lands in the direct pos- 
session of the tenants, (/wild Prasad and Kulwant 
Saha i’, //.) UHUNESHWAR1 KUFR v. SUKHDEO 
s INGH ' 6 P. L. T. 419 = 85 I. C. 566 = 

A. I. R. 1925 Pat. 505. 

S. 71 (4)—Evidence. 

- Crop-cutting report of Collector for the year 

succeeding the years in suit is valuable evidence. 

A crop cutting report by Collector under S. 40 Bengal 
Tenancy Act, for the year immediately succeeding the 
years in suit and pertaining to the land in the immediate 
neighbourhood of the land in suit is a valuable piece of 
evidence in determining the produce of the land in 
>u it for the years in suit, in the absence of any evidence 
to show that the year to which the report belongs was 
an exceptionally good year or evidence that the years 
immediately preceding it were exceptionally bad years 
or indeed any evidence at all to show that they in any 
way differed. {Dawson Miller, C. J. and Poster, J.) 

Kishun Dayal Cope v. Ishwarnath Singh. 

8 P. L. T. 74=102 I. C 391 = 
A. I. R. 1927 Pat. 167. | 

S. 71 (4)—Juiisdiction. j 

- The Collector has jurisdiction to make division 

of the crops under A. 71. 

S. 71 (4) is applicable to proceedings before the Col¬ 
lector and the Collector has jurisdiction to make a divi¬ 
sion of the crops. The division would ordinarily be 
made by dividing the crops ; but if the tenant has re¬ 
moved any portion of the crop so as to prevent the due 
division thereof, then an artificial rule is stated to meet 
this case. The object of S*. 69 and 70 would be to a 
great extent defeated if S 71 (4) was not available to 
the Collector in cases which must frequently arise. (Ross 
and Wort, J J.) BHUNESHWARI KUER v. SUKHDEO 

Singh. 7 Pat. 281 = 9 P. L. T. 106 = 

110 I. C. 93 = A. I. R. 1928 Pat. 282. 

S. 72—Scope. 

•- Tenant must have paid rent to transferrer land¬ 

lord and payment must be without notice of transfer. 

Before the tenant can be excused from payment to the 
transferee under S.72, two conditions are necessary. The 
first is that he must pay rent to the landlord whese in¬ 
terest has been transferred ; and secondly, he must have 
done so without notice of the transfer. (Newbould and 
Graham, J J.) BROJO DHABAL v. PRF.M ChaNI). 

91 I. C. 726 = A. I. R. 1926 Cal. 615. 

S. 74—Abwab. 

- Whether stipulation in lease amount to part of 

tent or abwab is question of fact. 

Whether a stipulation in the lease or kabuliat to pay 
a sum, goats, molasses or any other thing over and 
above rent mentioned in the lease is an abwab or forms 
part of the lease rent is a question of fact to be decided 
in each particular case. In each case it has to be ascer¬ 
tained whether the sum claimed is really part of the rent 
agreed upon to be paid as consideration for the lease. 
A. I. R. 1927 P. C. 250, Rel. on. {Cuming and Mallik, 
JJ.) ABDUL GANI CHAUDHARI v. ANGRI BHIKU. 

66 Cal. 919 = 122 I. C. 212 = 
A. I. R. 1930 Cal. 205. 

• Kabuliyat agreeing that instead of batai system 
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stated that straw, etc., which according to custom used 
to be given to landlord will be given along with rent —* 
Landlord failing to prove that straw, etc., used to be 
paid as part of rent—Agreement to deliver straw, etc, 
was independent of commuted cash rent and was illegal 
abwab. 

In the kabuliyat it was agreed that instead of batai 
system, an annual nakdi rent should be paid according 
to a certain rate per bigha and by certain instalments 
every year. The lease then in a different clause went on- 
“ Be it known that at the time of batai declarant used 
to give paddy, straw, husks and poal to the malick 
according to the custom of the village and so that same 
will be given continually along with the rent.” The trial 
Court, however, found that the landlord failed to prove 
that straw, etc., used to be realized as part of the rent. 

Held, that the agreement to deliver straw, etc., was 
independent of the commuted cash rent and it was an 
illegal abwab. 31 Cal. 834 and 25 I. C. 547, Rel. on ; 

A. I. R. 1927 P. C. 250, Dist. {Ross, J.) NAUNIT 

PRAVAJI v. BANDHU MAHTON. 

A. I. R. 1930 Pat. 414. 

■- Stipulation to pay embankment cess, costs of ac¬ 

quittance, etc. is void though items have been totalled 
into annual jama. 

All impositions upon the tenants under the denomina¬ 
tions of alauab, mat hat or other like appellations in ad¬ 
dition to the actual rent are illegal and all stipulations 
and reservations for the payment of such are void. They 
cannot legally be exacted nor can the tenant legally bind 
himself by contract to pay them. Where, along with 
the rent (malguzari) and road cess, a lessee bound him¬ 
self to pay :—Embankment cess, Costs of acquittance 
Dashora, Chait nawami farniaish, Tika betti guru 
bheti, Patch ha pi jangala isimnavisi, Kathiari , Dewatti 
dastur and Mahal Uprohili. 

Held, that though all the items were totalled up into 
an annual jama, the items other than rent and road cess 
were illegal afrwabs and not recoverable by a landlord 
from his tenants, and stipulations for their payment were 
by S. 74 of the Bengal Tenancy Act, void. (Case-law 
discussed.) {Dawson Miller, C. J. and Foster, J.) 

W W. Broucke v. Sri Panch Rani Chhatar 
KUMARI. 4 Pat. 404=861.0 597 = 6 P.L.T.331 = 

1925 P. H. C. C. 89 = A. I. R. 1925 Pat. 421 (429). 

---Dak and Bhet expenses were held as no abwabs. 

Where the rent of land was fixed at a certain rate, per 
Kani but over and above that the tenant had to pay a 
certain amount for improvement of Dak and Bhet ex¬ 
penses in respect of the land and the total amount pay. 
able by the tenant according to the calculation mentioned 
in the kabuliat was distributed over certain instalments 
and the whole sum mentioned in the kabuliat as rent. 

Held, that the Dak and Bhet expenses were not abwabs 
within S. 74, especially when the kabuliat further pro¬ 
vided that on occasions of marriage and other auspicious 
ceremonies the tenant shall pay rajdhuti and selami 
according to the practice prevailing in themouza. {Suh- 
rawardy and Page, //.) NAL1NI BHUSAN GUPTA v. 
Ali Mia. 51 Cal. 643 = 79 I. C. 346= 

A. I. R. 1924 Cal. 877. 

- Illegal alwabs—No distinction lies betioecn 

raiyats and intermediate tenants. 

As regards the imposition of illegal abwabs over and 
above the rent for the lands, no distinction is made in 
the Act between a raiyat and any intermediate tenant 
except in the case of a permanent mukarrari lease as 


nakdi rent be paid—Then in separate clause it being i provided in Cl. 3 of S. 74 and in S. 179 of the Act. 
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{Dawson-Miller, C. J. and Foster , /.) W. \V. 

broucke v. Sri Panch Rani Chhatar Kumari. 

4 Pat. 404 = 86 I. C. 597 = 6 P. L. T. 331 = 
1925 P. H. C. C. 89 = A. I. R. 1925 Pat. 421 (429 b 

S. 74—“Actual rent.” 

_ Tenancy before Act—Rent under S. 74 is that 

receiver able under Regulation V of 1812, Cl. 3. 

In the case of a permanent tenure which had come 
into existence before the passing of the Bengal^ Tenancy 
Act the actual rent within the meaning of S. 74 of the 
Act would be the amount recoverable as rent under 
Cl. 3, Regn. V of 1812, that is to say, the whole specific 
sum which the permanent tenure-holder agreed to pay 
when his tenure was created, whether it contained abwab 
or not. 18 C. L. J. 83, Foil. ; 15 Cal. 828, not Over¬ 
ruled by 17 Cal. 131 (P. C.). Case-law discussed. {Das 
and James, //.) GOPAL SaRaN v. MaHESHWari 
PRASAD. 10 P. L. T. 329= 8 Pat. 655 = 

119 I. C. 65 = A. I. R. 1929 Pat. 307. 

_The words “actual rent” in S. 74, cannot be 

taken to mean either a fair and equitable rent or rent 
at customary or pergana rates. {Lord Sin/ia.) RANI 

Chattar Kumari Devi v. W. W. Broucke. 

541. A. 432 = 26 A. L. J. 19 = 8 P. L. T. 813 = 
32 0. W. N. 260 = 47 C. L. J. 90 = 106 I. C. 571 = 
A. I. R. 1927 P. C. 250 = 54 M. L. J. 293. 

S. 74—Illegal cesses. 

-In all cases about illegal cesses, the question will 

primarily turn about the meaning of the words “actual 
rent” used in S. 74. {Mukcrji and Cammiade , //.) 
Jogesh Chandra v. Sharafuddin. 

54 Cal. 799 = 46 C. L. J. 297 = 32 C. W. N. 81 = 

105 I. C. 279= A. I. R. 1927 Cal. 857. 

S. 74—Kabuliyat. 

- Annual rental agreed to be paid in kabuliyat must 

be paid. 

A lessee is bound to pay the rent mentioned in his 
kabuliyat as the annual rental comprising road cess, 
embankment cess, etc., and cannot evade this liability 
because the raiyats may not or do not pay him what 
they used to pay to the lessor. 16 I. A. 152, Dist. 
[Lord Sinha.) RANI CHATTRA KUMARI DEVI v. 

W. W. Broucke. 54 I. A. 432 = 26 A. L. J. 19 = 

8 P. L. T. 813 = 32 C. W N. 260 = 47 C. L. J. 90 = 
106 I. C. 571 = A. I. R. 1927 P. C. 250 = 

54 M. L. J. 293. 

S. 74—“Malguzari.” 

-The word 'Malguzari’ or the words ‘Malguzari 

Bakaya’ cannot be limited to the actual rent but must be 
understood as meaning that the landlord was crediting 
the payment to whatever was due to him without making 
any distinction between rent or otherwise. 
A. I. R. 1927 P. C. 250, Rel. on. {Das and Ross , //.) 
Hasan Imam v. Brahmdeo Singh. 

A. I. R. 1930 Pat. 301. 

- Malguzari means revenue. 

The word “malguzari” ordinarily means revenue, and 
not rent, much less actual rent. A. I. R. 1925 Pat. 421, 
Reversed. {Lord Sinhai) RANI CHATTRA KUMARI 

Devi v. w. w. Broucke. 541. A. 432 = 

106 I. C. 571 = 26 A. L. J. 19 = 8 P. L. T. 813 = 

32 C. W. N. 260 = 47 C. L. J. 90 = 
A. I. R. 1927 P. C. 250 = 54 M. L. J. 293. 

, S. 74—Scope. 

- Realizaticni of neg and dak cess from tenants 

attracts provisions o f S. 74 —Payment of illegal amounts 
is no bar to suit for enhancement of rent under S. 30. 

Where it is established beyond doubt that a sum of 
nine pies in a rupee is realized from tenants as neg and 
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dak cess and not as rent, the provisions of S. 74 are 
attracted, and the sum being illegal is irrecoverable from 
tenants. The payment of such illegal amounts by the- 
tenant is no bar to suit for the enhancement of rent and 
when such enhancement is claimed it is to be claimed 
upon the jama as recorded in the survey Record-of- 
Rights. A. I. R. 1929 Pat. 661, Rel. on. {Wort, J.) 
Rameshwardhari Singh v. Mahabir Singh. 

10 P. L. T. 700 = A. I. R. 1930 Pat. 76+ 

- Contracts of service in lieu of rent. 

Contracts to do gratuitous service in lieu of rent are 
governed not by Bengal Tenancy Act but by Transfer 
of Property Act. {Mitter , /.) RaDHU HaRI v. 
NarendraNATH. 49 C. L. J. 189=115 I. C. 34 = 

56 Cal. 862 = A. I. R 1929 Cal. 224. 

S. 75—Scope. 

- Purchase of land and arrears of rent — Pur¬ 
chaser is not ?nere assignee of arrears and can sue as 
landlord and take benefit of S. 75. 

Where the plaintiff purchases the landlord’s title along 
with the arrears of rent and becomes the landlord, he is 
entitled to sue for rent and to obtain a rent-decree as a 
landlord and is also entitled to the benefit of S. 75. He 
is not a mere assignee of the arrears of rent ; 3 P. L. 
W. 179 and 63 I. C. 424, Dist. ; 41 Cal. 926, Foil. 
{Das and Ross , //.) HlRDAY NARAIN SlNGH v. 

Jugal Prasad Singh. 8 P. L. T. 201 = 

97 I. C. 373 = A. I. R. 1927 Pat. 2. 

Ss. 76 and 182—Homestead land. 

- Building of permanent house by raiyat is 

permissible. 

It is competent to an occupancy tenant to erect a 
pucca house on homestead land not held as part of the 
occupancy holding in the absence of a local custom or 
usage to the contrary. S. 76 of the B. T. Act does not 
prohibit the tenant from so building. ( Mookerjea , A. 
C. J. and Fletcher , J.) SURENDRA NATH SaHU v- 

Nakoor Chandra Chakravarthi. 

64 I. C. 716 (Cal.). 

Ss. 76 and 30—Landlord and Tenant. 

- Landlord is not boutid to provide tenants with 

means to cultivate. 

The landlord being not bound in the absence of con¬ 
tract or custom to provide necessary irrigating facilities, 
to the tenants, the tenants cannot claim suspension of 
the nagdi rent for want of facilities. {Das and Ross, 

//.) Partab Narain Singh v. Nathan Singh. 

1924 P. H. C. C. 173 = 79 I. C. 858 = 
5 P. L. T. 629 = A.I.R. 1924 Pat. 605. 

S. 80 (a) and (b)—Land Tenure. 

-Utbandi character of tenures continues until 


order under S. 80 {a) is passed , notwithstanding acqui¬ 
sition of occupancy right before such order. 

Irrespective of the question whether occupancy rights 
have or have not been acquired, the utbandi character 
of tenures continues until order under S. 180 {a) deter¬ 
mining the annual rental with respect to those tenures, 
has been passed. ( Mitter, J.') NAFUR CHANDRA v .. 
Jatindra Nath. 118 I. C. 881 = 

A. I. R. 1929 Cal. 206. 

S. 85—Application. 

-Section 85 does not apply to homestead lands. 

{Cuming and Roy, J J.) JOGENDRA CHANDRA z/. 

Monmohini Debi. 1051. C. 290 = 

A. I. R. 1928 Cal. 156. 
S. 85—Occupancy right. 

-No kabuliyat can grant an occupancy right. 

{Rankin, C. J. and Mukerji, J.) ABDUL HAMID 7/. 

Yakub All 33 C. W. N. 1193=123 1. C. 266 = 

<■ A.I. R. 1930 Cal. 315. 
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S. 85 —Permanent lease. 

- Permanent lease granted on the face of the deed 

hy raiy.it not being a fixed rate raiyat — Lease registered 
—Lease is inoperative as a permanent lease but liable to 
be terminated as preraided by S. 49 (b). 

Where the lease purporting to be of a permanent 
character is granted, on the face of the document, by a 
raiyat (not being a raiyat holding at a fixed rate) to an 
under-raiyat, the lease is not operative as a permanent 
lease between the raiyat and the under-raiyat. Registia- 
tion of such a document is null and void. But as the 
tenancy of an under-raiyat may be created without a 
written lease, the grantee in such a case is an under 
raiyat who holds otherwise than under a written lease, 
and his tenancy is liable to be terminated in the manner 
provided by S. 49 ( b ) ; till the tenancy has been thus 
terminated, the grantor cannot treat him as a trespasser. 
Where the lea>e, purporting to be of a permanent 
character, is granted by a person who, on the face of 
the document, professes to have a higher status than 
that of a raiyat (for example, that of a tenure-holder 
or a raiyat holding at a fixed rate;, the grantee, when 
his title as permanent lessee is challenged by his grantor 
may invoke the aid of the doctrine of estoppel and 
plead that the grantor cannot be permitted to prove the 
fal'ity of the recitals in the document (on the faith of 
which he took the lease) so as to enable him to derogate 
from his grant. It is doubtful whether such plea may 
be defeated by the grantor on proof that they had con¬ 
spired by false recitals to evade the provisions of the 
statute. ( Mookerjce , A. C. J. Fleteher , Cflatter pea , 
Teitnon and Richardson , //.) CHANDRA K.ANTA 

Nath v. amjad ali. 48 Cal. 783 = 

25 C. W. N. 4 = 61 I. C. 466 = 
A. I. R. 1921 Cal. 451. 

Ss. 85 and 49—Record-of-Rights. 

- Entry showing that undcr-raiyats had acquired 

occupancy rights — Entry based on kabuliyat which con¬ 
tained no clause entitling plaintiff to eject defendants , 
undcr-raiyats , but contained term that it was year to 
year tenancy — If kabuliyat he treated as permanent 
lease it offended against Bengal Tenancy Act , S. 85— If 
treated as year to year lease, it could not protect defen¬ 
dant from ejectment—So entry based cm it was void. 

There was an entry in the Record-of-Rights to the 
effect that under-raiyats defendants had acquired occu¬ 
pancy right. The kabuliyat did not contain any clause 
entitling the plaintiff to eject the defendants, but con¬ 
tained a term that it was a san ba 'sen kabuliyat , i. e. % it 
was a tenancy from year to year. 

Held , that if the kabuliyat was treated as creating a 
permanent lease, it must be regarded as void since it 
would offend against S. 85. On the other hand, if it was 
treated as a year to year lease, it did not protect the 
defendants from ejectment upon notice under S. 49. In 
either view of its terms, therefore, the kabuliyat could 
not create a right of occupancy in the under-raiyats ; 
and hence the Record-of-Rights based on it was not 
correct. 27 C. L. J. 107 and 28 C. L. J. 91, Foil. 
(Milter , J ) EaKIJBALI PANDIT v. MUHAMMAT) ALI. 

49 C.L.J. 352= A. I. R. 1929 Cal. 450. 

S. 85 (2)—Registered lease. 

.- Lease registered contrary to S. 85 (2) through 

misapprehension of registering officer—No collusion 
between lessor and lessee to evade the provisions—Lease 
is inoperative beyond nine years. 

Where there is no evidence that lessor and lessee 
conspired by false or equivocal recitals to evade the 
provisions of S. 85 (2) the. lease that was admitted to 
registration contrary .to the provisions of S. 85 (2) 


BENGAL TENANCY ACT (1885), S. 85. 

through a misconception of the registering officer does 
not affect the property demised, at any rate beyond the 
period of nine years. ( Miller , C. J . and Macpherson 
/.) Tarins Singh v. Sat Narain. * 

6 P. L. T. 787= 1925 P. H. C. C. 281 = 

90 I. C. 895 = A. I. R. 1926 Pat. 9. 

S. 85 (2)—Registered Sub lease. 

- Registered sub-lease in perpetuity is admissible 

in evidence. 

A sub lease by a raiyat granted and registered in 
contravention of the provisions of S. 85 (2) of the B. T. 

Act is inadmissible in evidence. A raiyat is not pre¬ 
cluded from questioning the validity of a sub-lease pur- 
porting to be a lease in perpetuity where there was no 
misrepresentation by him as to the extent of his interest 
or as to his status as raiyat. In such a case the doctrine 
of estoppel has no application. ( Teution and 

Newbould , //.) Raj Kumar Das v. Panchkori 
Taluqdar. 60 I. C. 507 (Cal.). 

- Sub lease for period exceeding nine years -Evi¬ 
dence of — Tenancy-Sub-lcssee having subsisting tenancy. 

A sub-lease granted by a raiyat after the passing of 
the B. T. Act for a term exceeding nine years and 
registered in contravention of the terms of S. 85 (2) of 
the Act is inadmissible in evidence to prove the tenancy 
of an under-raiyat. Where, however, the sub-lessee has 
a subsisting tenancy he can defend his possession or 
recover possession on being dispossessed on the strength 
of such subsisting tenancy even though the lease cannot 
be produced to prove the tenancy. (N. R. Chat ter fee, 
and Panton , JJ.) NANDA KUMAR v. DlNBANDU 
Nandi. 59 I. C. 748 (Cal.). 

S. 85—Scope. 

- Landlord purchasing occupancy holding under 

execution sale — Under-tenant holding over—Suit for 
ejectment—Holding over amounted to sub-letting 
otherwise than by registered instrument and was ren¬ 
dered invalid against landlord if not consented to. 

A landlord after the purchase of an occupancy holding 
at a sale held in execution of his rent decree sued for 
the ejectment of an under-raiyat who was holding over 
after the expiry of the registered under-raiyat lease for 
a period of nine years. 

Held, that the under-raiyat after the expiry of 
original terms was holding under a new sub-letting 
otherwise than by registered instrument, and as such 
the tenancy was invalid as against the landlord in the 
absence of the proof of landlord’s consent, bringing the 
case within the purview of S. 85. ( Rankin , C. J . and 
C. C. Ghose , /.) GOPAL CHANDRA v. KHATAR 
Karikar. 33 CW.N. 1207 = A. I. R. 1930 Cal. 262. 

- A raiyat agreeing not to evict an under-raiyat 

except under certain contingencies contravenes the 
provisions of the section. j j 

An agreement by a raiyat not to evict his under- 
raiyat except on a certain contingency has the effect of 
making him a permanent tenant and as such contravenes 
the provisions of S. 85. flitter, J.) BRINDABAN 

Chandra v. Mt. Giribala Dutta. 1141. C. 83= 

A. I. R. 1928 Cal. 478. 

- Lease in contravention of provisionof S. 85— 

Tenant in possession on the basis of the kabuliyat—ZVj- 
possession by subsequent lessees—Tenant is entitled to 
recover laiid. . 

Although an under-raiyat’s lease is in excess of what 
a raiyat is entitled to grant to an under-raiyat under the 
provisions of S. 85, yet, if the under-raiyat was in posses¬ 
sion of the property on the basis of the kabuliyat, he 
has sufficient interest in the property to recover the land 
if dispossessed by the subsequent lessees from the raiyat. 
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24 C. L. J. 539; 29 C. L. J. 479 ; and 22 C. IV. N. 61, 
Foil.; 17 C. W. N. 468 and 17 C. W. N. 59, Dist. 

/Mallik , /.) Rai Charan pal v. Jadu Nath Pal. 

116 I.C. 155 = A. I. R. 1928 Cal. 376. 

_ Under-raiyati lease—Mere fact of impleading 

the alleged wider-raiyat as defendant in rent suit docs 
not imply landlord's consent to under-raiyat's lease. 

In a suit for rent against a raiyat the landlord also 
impleaded as pro forma defendant another person 
alleging to be an under-raiyat. 

Held, that the mere fact that the person was made a 
defendant to the suit does not imply a consent by the 
landlord to the under-raiyati lease in his favour. 
(Greaves and B.B. Ghose , J/-) MaNIRADDI MOLLA 

v. Ambica Charan. 91 I.C. 668 = 

A.I.R. 1926 Cal. 734. 

_ Stipulation for renewing an under-ryoti lease 

is valid. 

In spite of the provisions of S. 85, Bengal Tenancy 
Act, a stipulation contained in a lease granted by a 
raiyat to an under-raiyat that after the expiry of the 
term for which the lease was granted the raiyat would 
grant the under-raiyat a fresh lease is valid. Where a 
stipulation for a lease for a fresh term upon the expiry 
of the term already settled is contained in a lease, the 
heirs of the lessee are competent to execute a fresh 
kabulfyat of the covenant. In such a case the question 
involved is not one of heritability but of simple con¬ 
tract. 20 C.W.N. 948 ; 28 C.L.J. 507, Foil. (Sulira- 
ward y and Chotzner, J J.) SHULACHANA MAZUMDAR 
V. kali Bibi. 41 C.L.J. 604 = 79 I.C. 317 = 

A.I.R. 1925 Cal. 516. 

- Raiyat at fixed rate can give permanent tenure 

io under-raiyat. 

S. 85 does not bar a raiyat at fixed rates from 
making a permanent settlement with the under-raiyats 
or giving them a transferable heritable interest in the 
land. 9 C.W.N. 144, Ref. (Ne^ubould and Panton , //.) 
Probodh Chandra Das v. Birsinha Bagani. 

71 I.C. 319 = A.I.R. 1924 Cal. 350. 

- -Agreement to transform tenancy of under-raiyat 

into heritable one is valid. 

An agreement to transform the tenancy of the under- 
raiyat into a heritable tenancy is not in contravention of 
the terms of S. 85. (Mookerjee, A.C.J. and Fletcher , J .) 
Aminulla Choudhury v. mohabat Ali. 

25 C.W.N. 715 = 60 I.C. 457 = 
A.I.R. 1921 Cal. 519. 

Ss. 85 and 18, cl. (a)~“ Transfer”. 

-“ Transfer" in S. 18, cl. ( a ) iticludes a lease — 

^S 1 . 18 controls S. 85. 

The term “transfer” in cl. (<z) of S. 18 includes a 
lease. S. 85 is controlled by S. 18. 19 C.W.N. 1110, 

Diss. from. (.Mookerjee , A. C. J. and Fletcher , /.) 
AMAR CHAND ROY V. PRASANNA DAS!. 

25 C.W.N. 9 = 61I.C. 529 = 
A.I.R. 1921 Cal. 603. 

S. 86, els. (6) and (7)—Surrender. 

-- Surrender is operative against transferee of 

portion of non-transferable occupancy—Sale of whole 
or part creates no incumbrance. 

The raiyat has an absolute right of surrender subject 
to cl. 6 of S. 86. By that clause, where there is an in¬ 
cumbrance secured by a registered instrument, either 
the landlord or the incumbrancer can defeat the raiyat’s 
right to surrender, but in other cases it would seem 
clear that neither the landlord nor the incumbrancer can 
•object to the surrender, and the only ground upon which 1 
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either of them could object is the ground mentioned in 
cl. 6. Nor will it avail the landlord that the raiyat had 
expressly agreed with him in writing, not to exercise his 
light of surrender. Under c). 7 the landlord and the 
raiyat might enter into a valid arrangement for sur¬ 
render as between themselves, but this would not affect 
the rights of a registered incumbrancer whose interest 
the landlord would be bound to recognise. Under cl. 7 
the consent of the landlord is necessary and he would, 
therefore, be in no better position than an assignee of 
the tenancy who could claim no greater rights than those 
of his assignor. In all cases, however, not governed by 
cl. 6 the landlord would be bound to accept the sur¬ 
render. No provision is made in the Act protecting the 
interest of the transferee of a part or the whole of a 
non-transferable holding in cases either of surrender or 
abandonment. The transfer of a non-transferable hold¬ 
ing is not binding upon the landlord in the sense that it 
imposes upon him any obligation to recognise the trans¬ 
feree as his tenant. The transfer of a portion of the 
holding does not confer upon the landlord any right of 
re-entry as long as the tenant continues in possession of 
the remainder and pays the rent. Where there has been 
a transfer of a portion of the holding and a subsequent 
relinquishment by the raiyat, the landlord is entitled to 
enter and this appears to be in accordance with the pro¬ 
visions of the B. T. Act. Unless the case falls within 
cl. 6 the landlord is bound to accept the surrender and 
cannot object on the ground that the raiyat has created 
incumbrances or otherwise dealt with the land in a 
manner not contemplated by cl. 6. But if the landlord 
is bound by the surrender his rights under cl. 5 come 
into operation and entitle him to enter on the land and 
eject any one not protected under cl. 6. A purchaser 
from a raiyat of a portion of a non-transferable occu¬ 
pancy holding without landlord’s consent is not an in¬ 
cumbrancer. A sale of the whole or a portion of an 
occupancy raiyati interest creates no incumbrance upon 
that interest. The interest remains unimpaired ; the 
ownership alone changes. No sub-tenancy is created 
between the vendor and vendee, both the part trans¬ 
ferred and the part retained remain whole and unin¬ 
cumbered. The word “incumbrance” implies a subsidiary 
interest charged upon or carved out of a parent estate 
such as a lease, mortgage, charge, easement or other 
interest limiting the full rights of ownership in the estate 
to which it appertains. It is something which affects the 
quality of the parent estate making it something less 
than it was before the incumbrance was created. A 
division of the estate between two or more owners does 
not impair its quality or incumber it in any way. Case- 
law reviewed. ( Dawson Miller , C.J ., Mullick, Jwala 

Prasad , Foster and Macphcrson, //.) MT. SHF.ORAJI 

Kuar v . Dhani Mian. 3 Pat. 1 =75 I.C. 794 = 

4P.L.T. 581 = 1 Pat. L.R. 402 = 

1923 P.H.C.C. 305 = 
A.I.R. 1924 Pat. 1 (F.B.). 

-- Occupancy tenant—Mortgage of holdi7ig by — 

Subsequent surrender will not affect rights of mort¬ 
gagee. 

A person who has parted with his interest in property 
cannot deal with that interest by surrendering it in 
favour of the landlord, and he cannot confer upon the 
landlord any higher right than he could have passed to 
any other person by assignment. The interest of the 
defendant in the disputed property as mortgagee, there¬ 
fore, cannot be affected by the surrender in favour of the 
landlord. That is laid down in cl. (b) of S. 86 of the 
Bengal Tenancy Act. (Chatterjee and Pearson , //.) 
AMIRUDDIN MAHMADz/. SHANKAR BORMAN. 

67 I.C. 91 = A.I.R. 1922 Cal. 56. 
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Occupancy raiyat having transferred portion 

— . m m • . - - J __ A a /a 


of nen-t ransfcrable holding cannot surrender to land¬ 
lord cither such portion or whole holding. 

An occupancy raiyat who has transferred part of his 
non-transferable holding, is not competent to surrender 
to his landlord the portion so transferred either by 
surrender of that portion alone or by surrender of the 
whole inclusive of such portion. Case-law fully discussed. 
(/I Inkerjee, C. Fletcher, Chatterjta , Tc«»m and 

Richardson, JJ.) MOHSENUDPIN v BAIKUNTHA 

ChaNDR a. 48 Cal. 605 — 25 C. W. N. 29 

chan UK a. C. 443 = A. I. R. 1921 Cal. 444. 


_ Non-transfer able holding mortgaged by tenant— 

Mortgagee's rights are preserved on surrender. 

Where a tenant returns a non-transferable holding to 
the landlord, the transaction is a surrender whether it is 
with or without consideration. When there is a surrender 
to the landlord by the tenant, the right of the tenant s 
mortgagee or incumbrancer is preserved. 21 t - W* 

19 C.W.N. 268, Relied upon ; 42 C. 1/2 ; 12 C. W. N. 
878, Ref. {Ross, /.) BlSHESWAR CHAUPHRI v Al l 

Karim. 631 * c * 500 

S. 87—Abandonment. 


_ Abandonment is established by cessation of cultiva¬ 
tion and absence of arrangement for payment of rent— 

Leaving the village is not necessary. 

All that is necessary, in order to establish an abandon- 
ment by a raiyat, is to show that he has ceased to 
cultivate his holding either by himself or by some 
other person and that he has made no arrange* 
ment for the payment of his rent. T he tenant need 
not have left the village in which the holding is 
situate in order to constitute abandonment under S. 87. 
( fllii/er , /.) AMINADDIN v. CHANDRA NATH. 

48 C. L. J. 390=1141. C. 153 = 
A. I. R. 1929 Cal. 120. 


- C. P. Code , 6*. 100. 

Abandonment is a question of fact. ( Mitter , J.) 

Aminaddin v. Chandra Nath. 48 C. L. J. 390 = 

1141. C. 153 = A. I. E. 1929 Cal. 120. 

- Tenant of a non-transferable occupancy holding 

leaving the village in Falgun 1324 —Landlord giving a 
settlement of the holding in Baisakh 1325— Sub-lease by 
the tenant in Ashar 1325 and two days later sale of a 
portion of the holding—Period teas too short for abandon¬ 
ment and the lease and sale did not amount to a trans¬ 
fer. 

D was a tenant of a non-transferable occupancy hold¬ 
ing. He died in 1320, leaving R and K as his heirs. 
R and K left the village in Falgun 1324. The landlord in 
Baisakh 1325 gave a settlement of the tenant’s holding to 
the plaintiff. In Ashar 1325 R and A'granted a sub-lease 
to defendant 1 and delivered possession to him. Two 
days afterwards they sold a 15-anna share of it to 
defendant 2. Plaintiff brought a suit for ejectment against 
R and the defendants on the ground of abandonment. 

Held , that the period from Falgun to Baisakh was 
too short for an abandonment. Besides the granting of 
the sub-lease and of the sale of 15 annas did not amount 
to transfer. There was, therefore, no abandonment. 42 
Cal. 172 (F.B.), Rel. on. ( B.B . Bhoseand Garlick, JJ.) 
ASwami Kumar v. IIurkumar. 32 C. W. N. 1111 = 

114 I. C. 482 = A. I. R. 1928 Cal. 891. 

- Mortgage of a non-transferable occupancy holding 

—Mortgagee subsequently foreclosing and getting posses¬ 
sion—This amounts to abandonment. 

There can be no distinction between a sale of a whole 
holding and a mortgage of the whole holding where the 
mortgagee has foreclosed and been given possession by 
the Court. In the case of a non-tiansferable occupancy 
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holding, such a transfer amounts to abandonment such 
as entitles the landlord to re-enter. Anything short of 
showing that the interest of the tenant has ceased will 
not entitle landlord to re-enter. The mere fact that the 
tenant is allowed to live in the house after deliveiy 
of possession does not affect the principle. 42 Cal. 172, 
Expl. and Rel. on. ( Rankin , C. J. and Mukherji , J.), 
Jogesh Chandra v. Radha Gobinda. 

32 C. W. N. 1027 = 115 I. C. 265=: 

A. I. R. 1928 Cal. 848. 

- Transfer of a part only or not by way of sale— 

Landlord cannot reccroer possession in the absence of 

abandonment. 

Where the transfer is of a part only or not by way 
of sale, the landlord, though he has not consented, is. 
not ordinarily entitled to recover possession of the hold¬ 
ing unless there has been {inter alia) an abandonment 
within the meaning of this section. 42 Cal. 172, Foil.. 
{Rankin, C. J. and Mukherji , /.) JOGESH CHANDRA 
v. Ratha Gobinda. 32 C. W. N. 1027= 

115 I. C. 265= A. I. R. 1928 Cal. 848.. 

- Sale of non-transferable holding—Part of it in¬ 
tenants ’ possession—There is no abandonment and land¬ 
lord has no right of re-entry. 

A landlord can question the sale of a non-transferable- 
occupancy holding only, if it has been followed by com¬ 
plete abandonment of the lands by the tenant. Where ai 
tenant remains in possession of some of the lands, it 
follows that there has been no abandonment which 
entitles the landlord to re-enter on the lands in possession 
of the purchaser, as he has not taken possession of alt* 
the lands in the holding. {Cammiade and S. K. Ghose , 
//) BENOD BEHARI v. JITENDRAPROSAD. 

48 C.L.J. 546 = 117 I. C. 847 = A.I.R. 1928 Cal. 748.. 

-- Holding put to sale and purchased cannot be said' 

to be abandoned. 

To constitute an abandonment there must be voluntary- 
abandonment of residence by the tenant without notice- 
to the landlord and without arranging for payment of 
the rent as it falls due and cessation of cultivation of the- 
holding either by himself or by some other persons. The- 
mere fact that the plaintiff’s holding was put to sale and 
purchased and that the holding was non-transferable- 
does not go far enough to constitute proof of abandon¬ 
ment. The sale of a part of the holding, though invalid 
in the presence of the landlord who has not given his 
consent, is not an abandonment. {Bucknill and' 
Foster' JJ.) FlRANGI RA1 v. CHHEDDY PANDAY. 

97 I.C. 302 (Pat.).. 

_ No abandonment where tenant usufruciuarily 

mortgages his holding but still resides in the village. 

Where the transfer is by way of usufructuary' mort¬ 
gage, the landlord, though he has not consented, 
is not ordinarily entitled to recover possession of the- 
holding, unless there has been {a) an abandonment 
within S. 87, or (b) relinquishment of the holding, or (r)* 

a repudiation of the tenancy. 

In order to make out a case of abandonment under 
S. 87, the landlord must establish, first that the raiyat has 
voluntarily abandoned his residence without notice to him;: 
secondly , that he has not arranged for payment of his rent 
as it falls due; and, thirdly , that he has ceased to cultivate 
his holding either by himself or by some other person. 
Where therefore the tenant executed a usufructuary 
! mortgage, but he still resided in the village and the- 
equity of redemption still vested in him. 

Held, that there was no abandonment within S. 87- 
(Das and Ad ami , JJ.) SADHU SaO v. AWODH PlHAR- 
Saran Singh. 7 P. L. T. 1 = 89 I. C. 802= 

A.I.R. 1926 Pat. 71. 
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__ .■Transferee of ncm-transferable holding is 07ily 

trespasser, as against landlord. 

When the interest of a tenant is inalienable but 
notwithstanding this, he transfers his interest and puts 
the transferee in possession the original tenancy may be 
treated as abandoned ar.d when the transferee takes pos¬ 
session of the land his position is no better than that of a 
trespasser as against the landlord. ( Greaves , /.) SREE- 

raw Chunder Basu v. Nagendra Nath 
BaNERJEE. 82 I. C. 958 = A. I. R. 1 925 C al. 417. 

-- Non-transfer able holding held by several tenants 

—One tenant transferring his share—Transfer is Jiot 
abandonment efititling landlord to re-enter. 

Where there are several tenants in a holding transfer 
of undivided share by one of the tenants does not amount 
to abandonment which would entitle the landlord to re¬ 
enter. {Chatterjea and Suhrawardy, JJ ) KARIM CHAK- 
LADAR V. SAPARANNESSA Blbl. 25 C.W.N. 717 = 

641.C. 330 = A.I.R. 1921 Cal. 523. 
S. 87—Burden of proof. 

- Suit for ejectment on the ground of abandcmment 

—Mortgagee obtaining possession by foreclosure — Mort¬ 
gagee must prove that inference of abandonment should 
not be drawn. 

Where in a suit for ejectment on the ground of aban¬ 
donment by the original tenant, it is shown that the 
defendant is mortgagee who had foreclosed and taken 
possession of the holding, the burden or proof is on the 
mortgagee to show why the inference of abandonment 
should not be drawn. ( Rankin, C.J. and Mukherji, J.) 
JOGESHCHANDRA V. RADHA GOBINDA. 

32 C.W.N. 1027 = 115 I.C. 265=A.I.R. 1928 Cal. 848. 

S. 87—Ejectment. 

- Part of holding sold in 1908— Subsequent parti¬ 
tion in 1919 between co-sharers of taluk — Portion sold 
falling to share of plaintiff—Plauitiff suing in 1922 to 
eject purchaser—Purchaser cannot be ejected as he is not 
trespasser—Suit is also barred as adverse possession began 
in 1908 and not at the date of partition. 

A holding consisting of six plots belonged to A. Out 
of these six plots, three were sold in 1908 to C. Subse¬ 
quently in 1919 there was a partition between the co¬ 
sharers of the taluk and the three plots purchased by C 
were allotted to plaintiffs. In 1922 plaintiffs brought a 
suit to eject C, alleging that he was a trespasser on the 
land. 

Held, that the landlords had no right to eject C because 
A had not abandoned the holding which would give the 
landlords the right to khas possession. The act of parti¬ 
tion among the landlords without concurrence of the 
tenant had surely the effect of dividing the holding so as 
to give the plaintiffs right to recover their share of the rent 
which had beer, fixed on the portion allotted to their 
shares, but that did not confer a new right upon the 
plaintiffs to bring ejectment against C who was not liable 
to be ejected previous to partition. 2 Pat. L. J. 225, Foil. 

Held, further, that the act of the landlords effecting 
the partition cannot be held to be a trespass by the 
defendants. Trespass must be considered to have com¬ 
menced when A sold three plots, that is in 1908. {B. B. 
Ghose and Garlick , JJ.) ADAMALI v. CHANDU MOLLA. 
48 C. L. J. 347 = 32 C. W. N. 1077 = 117 I. C. 696= 

A. I. R. 1928 Cal. 876. 

S. 87—Right of- Re entry. 

- Transfer of occupancy holditig—Tenant pleading 

right of transfer amounts to repudiatio7i of tenancy — 
Landlord can re-enter. 

Even though there has been no abandonment, repudi¬ 
ation by the original tenant is sufficient to justify the 
andlord in evicting him. A. I. R. 1924 Cal. 900, Foil. 


holding and in a suit for ejectment by the landlord pleads 
that the tenancy w r as transferable and he had a right to 
transfer, he must be deemed to have repudiated the ten¬ 
ancy and the landlord has a right of re-entry. 13 C.W.N. 
220, Foil. ( Cu/ning and B. B. Ghose J J.) KlNU 

Shaikh v. Rajkumar Ghose. 96 I. c. 588 = 

A.'I. R. 1926 Cal. 1160. 

S. 87—Scope 

-The provisions of S. 87 are not exhaustive as to 

abandonment. 4 C. W. N. 493; 19 C. W. N. 1319; 18 
C.L.J. 193 and 37 I. C. 942, Foil. (Mukerji and Mallik, 
//.) Baikuntha Chandra Roy v. Chandra Nath 
BANDOPATHYA. 33 C.W.N. 1023= 123 I. C. 649 = 

A. I. R. 1930 Cal. 190. 

- Pri7iciples with regard to aba7ido7ime7it gover7i 

both raiyats and wider-raiyats. 

The principles which govern the case of a raiyat also 
govern the case of an under-raiyat with regard to the 
circumstances under which the landlord can re-enter in 
case of an abandonment. 42 Cal. 75l and 29 C. L. J. 1, 
Foil. (Mitter, J.) AMINUDDIN v. CHANDRANATH. 
48 C. L. J. 390 = 114 I. C. 153 = A.I.R, 1929 Cal. 120. 

- Executicm sale of a 7ion-tra7isferuble occtipancy 

holding after which the te7ia?it takes up a te7iancy wider 
the traiisferce, co?iti7iues to reside 071 the homestead la7ids 
and cultivates some plots of land on the holding, does 
7iot entitle the la7idlord to sue for khas possession 
either against the te7ia7it or the transferee. 

Wherein execution of a decree against the tenant the 
occupancy holding is sold and afterwards the tenant takes 
up a tenancy under the transferee, but continues to live 
on his homestead land and to cultivate some plots of the 
land on the holding, and there is no proof of his refusal 
to pay rent to the landlord. 

Held , that the landlord cannot sue him or the trans¬ 
feree for khas possession. (Ra7iki7i and M. N. Mukerji. 

JJ.) Romesh Chandra Mittra v. Daiba Charan 
Das. 28 C. W. N. 602 = 78 I. C. 497 = 

39 C. L. J. 356 = A.I.R. 1924 Cal. 900. 

- Abando7i7ncnt requires complete cessation of inte¬ 
rest—There can be abando7ime7it apart from S. 87. 

Where the tenant has granted a usufructuary mort 
gage but he has not parted with his entire interest in the 
property, there is abundant authority for saying that the 
mere fact that he has granted a usufructuary mortgage 
over the whole property does not in itself entitle the land¬ 
lord to re-enter especially when he has not left the village 
or abandoned his residence. Apart from S. 87 of the Ben 
gal Tenancy Act there may be an abandonment of a 
holding but in such a case it must be proved either that 
the tenant has transferred his whole interest in the pro¬ 
perty and ceased to take any further interest therein, as 
for example by a sale of the whole property, or that he 
has abandoned the right to re-take possession in future 
or has either left the village without any intention of 
returning or done some other act which would clearly 
indicate that he no longer retained the spes recuperatidi 
(1899-1900) 4 C. W. N. 493 ; (1912-13) C. W. N. 802 
Dist. ( Dawson Miller, C.J. and Mullick , J.) RAM LAL 

Mandarz/. Kuldip Narayan Tewari. 3 Pat. 126 = 
75 I.C. 841 = 5 P. L. T. 407 = A.I.R. 1924 Pat. 440. 

- 17i order to succeed under S. 87, plaintiff must 

prove raiyat's volimtary abandonmeiit without arra7igi7ig 
for payme7it of re7it and his ceashig to cultivate the 
land. - ■ 

In order to succeed under' S. 87, the plaintiff must 
establish, first, that the raiyat voluntarily abandoned his 
residence without notice to his landlord. Secondly , that 
he did so abandon his land without arranging for pay- 
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ment of his rent as it fell due, and thirdly, that he 
ceased to cultivate his holding either by himself or by 
some other person. (Das and Adami, //.) RAMJANUM 


Singh v. Khub Lal Singh. 

2 P.L.T. 219 = 59 I.C. 908 = 


1921 P. H. C. C. 151 = 
A. I. R. 1921 Pat. 142. 


S. 87—Surrender. 

- liddrw can surrender—Kaiyati holding. 

A Hindu widow can abandon a raiyati holding. A 
surrender is an act of transfer which has to be justified 
by legal necessity. (Ross. J.) DEO NARAYAN SAHU 

r-. Raman and Sahu. 63 I. C. 211 (Pat.). 


S. 88—Landlord and Tenant. 


- Receipt of rent by the agent—Landlord is not 

bound by every statement therein. 

It cannot be affirmed as a general proposition of law 
that a landlord is always bound by every statement given 
in the receipts of rent by the gomastha. When an 
agent of the landlord has accepted from the various ten¬ 
ants in the occupation of a holding at one rental, pro¬ 
portionate parts of the rents, it does not bind the 
landlord to recognize a separation of the tenancy in 
absence of evidence to connect the landlord with the 
receipt of any proportionate rate of rent by the agent. 

6 C.W.N. 823 ; 10 C.W.N. 216 and 16 W.R. 97, Ref. ; 
25 Cal. 531, Dist. ( Rankin, C. J. and Mitter, J.) 
Monmotha Nath v. Rajeswar Rai. 

55 Cal. 355 = 32 C.W.N. 184 = 107 I.C. 81 = 

A. I. R. 1928 Cal. 315. 


S. 88—Necessary parties. 

- Suit by landlord—All co-tenants must be made 

parties. 

If a landlord desires to obtain a decree good against 
the land under the Bengal Tenancy Act, he must 
ordinarily (apart from any question of representation) 
implead all the co-tenants including the heirs or legal 
representatives of a deceased co-tenant. Whether one of 
several tenants can be regarded as a representative of the 
rest must depend on the circumstances of each case. 
(All an son and Sen, JJ.) SHYAM SUNDER GOBAR- 
PHAN Kamti. 7Pat. 129 = 109 I. C. 619 = 

9 P. L. T. 735 = A.I.R. 1928 Pat. 218. 


S. 88—Plea under. 


BENGAL TENANCY ACT (1885), S. 93. 

Whether a tenure has been divided or not is a question 
mainly of fact in each case. Separate shareholders in 
the landlord family may collect a separate share of the 
rent without either party intending to divide the tenure ; 
and similarly the landlord may collect separate share of 
the rent from separate shareholders in the tenant family 
without the legal position being altered. The question 
whether a sub-division has been made is really the 
question whether the parties have come to a fresh 
agreement, and must be determined by the familiar con¬ 
siderations which attach to such a problem. (Lord 
Atkin.) PRAFULLA NATH v. SATYA BHUSAN. 

56 I. A. 238 = 119 I. C. 618 = 33 C.W.N. 822 = 

30 M. L. W. 310 = 10 P. L. T. 829 = 
A. I. R. 1929 P. C. 171 = 57 M. L. J. 132 (P.O.). 

S. 88—Thiccadar. 

- Thiccadar is not “agent"—Thiccadar splitting 

up holding bona fide for benefit of estate—Landlord 
is bound by the arrangement. 

A thiccadar is not the agent of the landlord. Consent 
by a thiccadar given in good faith for the benefit of 
the estate to an alteration of the area of the holding 
under him and the apportionment of rent upon the new 
holdings is binding upon the landlord. 2 P. L. J. 151, 
Foil. (Adami and Kulwant Sahay, JJ.) KESHEO 
Prasad v. Lakhnath Roy. 7 P. L. T. 73 = 

89 I. C. 21 = A. I. R. 1925 Pat. 796. 

S. 89—Scope. > 

- Receiving rent after transfer of non-transferable 

holding—Lessee cannot be ejected. 

Where after transfer of non-transferable holding, 
dakhilas were received by transferees from plaintiffs 
who were then ijardars and after plaintiffs had become 
landlords by purchase of the proprietary right, and the 
act of the agent of plaintiffs in receiving the rent from 
the transferee was not repudiated by the plaintiffs. 

Held, the transferee could not be ejected. (Walmsley 
and B. B. Ghosc, J J.) MAHAMMAD KaSIRUDDIN 
PRODHAN V. BANI KANTA DAS. 

A. I. R. 1923 Cal. 520. 

S. 93—Common manager. 

- Appointment of—Objection by co-sharer with 

separate account — Objection should be taken into 


- Whether division is recognized under S. 88 is 

question of law and appellate Court has to see the facts 
justifying inference of sub-division. 

Whether there has been a division of the tenancy 
such as is recognized by S. 88 or not is a question not of 
fact but of law and the Court of second appeal has got 
to see what are the facts that have been found as 
justifying an inference of law to the effect that there 
has been a sub-division within the meaning of S. 88 . 
(Mukerji, J.) HARI PROSANNA v. NlSHAPATI SAI. 

49 C. L. J. 289 = 120 I. C. 149 = 

A. I. R. 1929 Cal. 366. 

* S. 88—Scope. 

- Inference of sub-division cannot be drawn merely 

from separate realization of rent. 

Merely because there has been separate realization of 
rent no inference can be drawn to the effect that there 
was a sub-division which would come within the purview 
of S. 88. 22 W. R. 295 ; 22 W. R. 336; 31 Cal. 1026 
and 6 C. W. N. 823, Rel. on. (Mukerji, J.) Hari 
PROSANNA V. NlSHAPATI SaI. 49 C. L. J. 289 = 

120 I.C. 149 = A. I. R. 1929 Cal. 366. 

S. 88—Test. 

- Test to determine whether tenure is sub-divided 

is to see whether parties have come to fresh agreement — 
Mere receiving rent separately is not sufficient . 


account. 

When a co-sharer, however small his interest may 
be, begins to quarrel with another co-sharer holding an 
equally small share, then according to the provisions of 
S. 93 a common manager may be appointed to take 
charge not only of the shares of the disputants but also 
of the shares of other co-sharers however large their 
interest may be. Not only that, if a co-sharer has 
opened a separate account and is in peaceful possession 
of his estate, he is also liable to lose possession of his 
separate estate although the owner of that separate 
account is totally unconnected with the quarrel between 
the other co-sharers. In cases where such a consequence 
is likely to follow the appointment of a common manager 
on the application of the small shareholders should not 
ordinarily be made and the objection of the owner of the 
separate estate to the appointment of a common mana¬ 
ger should be taken into account in exercising the dis¬ 
cretion given by S. 93 of the Act. (Greaves and 
Chakravarthy, JJ.) PROMATHA NATH MlTRA v . 

Manmatha Nath Mitra. 52 Cal. 231= 

861. C. 610= A. I. R. 1925 Cal. 686. 

- Expediency of partition suit and appointment 

of Receiver—Common manager should not be appointed . 

Whenever a dispute between the co-sharers is likely 
to cause injury only to themselves it may be well avoid- 
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ed by a partition suit and by the appointment of a 
Receiver by a Civil Court in the course of that suit. 
The appointment of such a Receiver does not usually 
involve the consequences which the appointment of a 
common manager under S. 93 does, and if the co-sharer 
can easily avoid the necessity of an application under 
S. 93 by bringing a partition suit, the Court should not 
ordinarily give relief on an application under S. 93. 
{Greaves and Chakravarthy, JJ.) PROMATHA NATH 
MITRA V. MANMATHA Nath MlTRA. 52 Cal. 231 = 

86 I. C. 610 = A. I. R. 1925 Cal. 686. 

- Common manager cannot be appointed to a part 

of an estate—Previous appointment does not validate a 
later one. 

The appointment of a common manager must be to 
the entire estate and not to a portion thereof and former 
appointment of a common manager to a part only will 
not validate a later such appointment. {Nnobould and 
Suhrawardy , //.) BASANTA KUMAR CHAKRAVARTY 
V. ASHUTOSH CHAKRAVARTY. 27 C. W. N. 1040 = 

80 I.C. 654 = A. I. R. 1924 Cal. 214. 

S. 93 (6)—Injury- 

- Dispute between co-sharers—Loss of income is 

it • n 

injury . 

The loss of income to the co-sharers on account of a 
dispute between themselves amounts to “ injury to 
private rights”. 21 C. W. N. 240, Foil. {Greaves and 
Chakravarthy , //.) PROMATHA NATH MlTRA v. 

Manmatha Nath Mitra. 52 Cal. 231 = 

86 I. C. 610 = A. I. R. 1925 Cal. 686. 

Ss. 95 and 97—Common manager. 

- Bengal Court of Wards Act (7 X of 1879), S. 60 

—A Court of Wards appointed common manager under 
Bengal Tenancy Act—All co-sharers do not become 
wards of Court so as to prevent them from incurring 
debts or selling their interest , or their creditors from 
selling property in execution. 

Appointment of Court of Wards as common manager 
by the District Judge under the provisions of the Bengal 
Tenancy Act does not render all the co-sharers of the 
property wards of the Court so as to disqualify them 
from incurring debts or selling their interest in the 
property in question or to bar the creditor of such co¬ 
sharer from selling his interest in execution of his decree 
against him. {B. B. Ghose and Pantan , //.) PRASANNA 

Kumar Saha v. Dhirendra Lal Gupta. 

33 C. W. N. 847 = A. I. R. 1929 Cal. 790. 

- Mortgage of six annas share—Common manager 

appointed before sale in execution of the mortgage decree 
—Manager impleaded in execution—Purchaser cannot 
separately realize rents of the six annas share. 

Where at the time of the sale of six annas share in an 
estate under a mortgage decree the estate was under the 
management of a common manager appointed under 
S. 95, and all that the purchaser purchased was a six- 
annas share subject still to the authority of the common 
manager. 

Held , the fact that the common manager had heen 
made a party to the execution case will not make him 
liable under the decree. His authority as common 
manager still existed and the purchaser has no power to 
collect rents separately so long as the common manager 
continued to be the common manager. {Adami and 
Scroope , //.) ABDUL GAFFUR v. DURGA PRASAD. 

8 P. L. T. 611 = 104 I. C. 672= 
A. I. E. 1927 Pat. 834. 

■ District Judge's sanction is unnecessary for suit 
against common manager . ' • 


BENGAL TENANCY ACT (1885), S. 99. 

The B. T. Act contains no provision requiring the 

District fudge’s previous sanction for bringing a suit for 
rent against a common manager or for executing a 
decree passed in such suit. {Pearson and Graham , //•) 

Sarat Chandra Ghose v. Raj Kumar chakra- 
varti. 82 I.C. 327= A. I. R. 1925 Cal. 334. 

- Common manager removed or resigning or dead 

—District Judge has inherent power to appoint successor. 

Where the Common Manager has been removed or 
has resigned or has died, the District Judge has inheient 
power to make a proper order for the appointment of a 
successor for the benefit of the estate. 

There is no presumption that when a Common 
Manager has been removed or has resigned or has died, 
the contingency contempleted in S. 99 has happened. 
10 C. W. N. 437, Ref. {Mukerjee and Panton , JJ.) 

Brindaban Chandra v. Jnanendra Nath. 

35 C. L. J. 75=64 I. C. 819 = 
A. I. R. 1921 Cal. 564. 

Ss. 95 (a) and 97—Court of Wards. 

- Estate brought under Court of Wards through 

mechanism of B. T. Act—Court of Wards has same 

penuers as in the case of other estates. 

When the Bengal Tenancy Act gives the District 
Tudge the power to direct that an estate be managed by 
the Court of Wards in such case that body has the same 
powers as it has in regard to other estates coming w’ithin 
the provisions of the Court of Wards Act including the 
power of suit. {Woodroffe and Cuming , JJ.) SECRE¬ 
TARY of State v. Ananda Mohan. 34 CL.J. 205 = 

66 I. C. 287 = A. I. R. 1921 Cal. 661. 

S. 95 (a)—Estate. 

- Estate to be managed includes accretions and 

reformations. 

The word “ estate ” under S. 95 {a) means all 
that the holder is entitled to by way of reformation or 
accretion. {Woodroffe and Cuming , JJ.) SECRETARY 
of State v. Ananda Mohan. 34 C. L. J. 205 = 

66 I. C. 287 = A. I. R. 1921 Cal. 661. 

S. 98—Common manager. 

- Execution proceedings against common manager 

appointed under S. 95— Dt. Judge's sanction is essential. 

The sanction of the District Judge should be obtained 
before proceedings are taken against the common 
manager appointed under S. 95 for realization of rents. 
{Ross and Kulwant Sahay. JJ.) DURGA PRASAD v. 

A. H. Forbes. 6 P. L. T. 127 = 86 I. C. 787 = 

1925 P. H. C. C. 109 = A. I. R. 1925 Pat. 374. 

S. 99—Common manager. 

-In an application by the co-owners under S. 99 of 

the B.T. Act for restoration of the management of their 
share, the common manager is not and cannot be made 
a party to the proceeding. {Chatterjee and Panton , JJ.) 

Bhegabati Debya Chaudhurani v. Nilkantha 
Chatterjee. 59 I. C. 191 = 24 C. W. N. 927. 

S. 99—Restoration. 

—\ - Dispute between co-owners effectively settled — 

Restoration must be ordered. 

When the question arises for restoration of the estate 
under S. 99 of the Act, and it is alleged that the dispute 
is no longer existing, what the Judge has to consider is 
whether it has been really or effectively settled in such a 
way that the management will be conducted by the co¬ 
owners without inconvenience to the public or injury to 
private rights. If he is satisfied that the dispute has 
been settled, he cannot refuse to pass a restoration order, 
merely because there is apprehension that the co-owners 
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will oppress the tenants or that a breach of the peace 
may result. (Greaves and Mukerji, JJ.) ABDUL AZA- 
HAR CHOWDHURY V. COLLECTOR OF BACKERGUNJ. 

44 C. L. J. 569 = 87 I. C. 816 = 

A. I. R. 1925 Cal. 1168. 

Ss. 101-115-A—Applicability. 

- Situation of land in municipal area is not 

sufficient to make Chap. 10 inapplicable . 

In the absence of any notification, as is contemplated 
by S. 1, the mere fact that the land is situate within 
municipal area is not sufficient for holding that Chap. 10 
does not apply to it. ( Greaves and Mukerji , JJ-) 

Iswar Chandra v. Jogendra Lal. 

98 I. C. 137=A. LB. 1927 Cal. 126. 

Ss. 101-115 A—Scope. 

- Chap. 10 is not limited to suits between landlord 

and tenant only. 

The provisions of Chap. 10 are of wider application 
than merely to questions between landlord and tenant 
and cannot be limited to suits between landlord and 
tenant only. ( B. B. Ghose and Graham, //.) FaZALAR 

Rahaman Biswas v. Golam Kader Mia. 

30 C. W. N. 689 = 961. C. 959 = 
A. I. R. 1926 Cal. 862 

- Entry in record-of rights as to amount of rent of 

agricultural land is admissible as corroborative 
evidence in suit for recovery of rent. 

Non-agrieultural lands are not subject to the provi¬ 
sions of Chap. 10 of the B.T. Act. But in a suit for the 
recovery of rent an entry in the record-of-rights with 
respect to the amount of rent is admissible in evidence 
as corroborative of other evidence in the suit although 
the weight to be attached to such entry would depend on 
the circumstances of each case. (Suhrawardy and 

Page , JJ.) Sen Rakimjan v. amar Krishna 

CHOUDHURY. 78 I. C. 169 = 

A. I. R. 1925 Cal. 404. 

;Ss. 101 and 111—Entertaining. 

- Entertainitig means cotisidering. 

To entertain a suitor application within S. Ill 
merely means the consideration of a suit or application 
and it equally applies to a suit instituted before the 
declaration under S. 101 is made and to suits instituted 
after such a declaration has been made. (Greaves and 
Mukerji, JJ.) KaNAK KANTI ROY CHOUDHURY v. 
SRISHTIDAR MONDAL. 88 I. C. 670 = 

A. I. R. 1925 Cal. 1211. 

Ss. 102 (b) and 50—Applicability. 

“ Kaimi" added to “settled raiyats ” in the entry — 
Entry is not bad—Bengal Tenancy Act, S. 50. 

The addition of the word “kaimi” to “settled raiyats” 
has not the effect of making the entry a bad entry, so as 
to bar the operation of S. 50. ( Mukerji and Graham , 

JJ.) Shyama Charan Ghose v. Fakir Chandra. 

1011. C. 45= A. I. R. 1927 Cal. 646. 

S. 102 (c)—Scope. 

- Revenue officer is to determine existing rent tnd 

not to settle a fair rent . 

The Revenue Officer is required under S. 102 (c) to 
determine the existing rent and not to settle a fair rent. 
21 Cal. 38, Foil. ( Mukerjee and Rankin , JJ.) RAMA 

Nath Sant v. Official Trustee of Bengal. 

29 C.W.N. 517 = 871. C. 1014= 

A. I. R. 1925 Cal. 799. 

- Section is not mandatory—Entries in compliance 

with the section do not attract presumption under S. 50. 


BENGAL TENANCY ACT (1886), S. 103. 

Provisions of S. 102 are not mandatory. The section 
provides that certain matters may be included with¬ 
out or in addition to other particulars stated in the sec¬ 
tion. An entry of a person as a settled ryot can be made 
in the record-of-rights under S. 102 (£) as it is a com- 
pliance with the section and consequently the presump, 
tion under S. 50 does not arise. ( Greaves and Graham 
JJ.) MOFIZUDDIN CHOWDHURY v. RAJENDRa 
Nath Sanyal. 29 C. W. N. 209 = 84 I.C. 989= 

40 C. L. J. 248 = A. I. R. 1925 Cal. 208. 

S. 102 (h)—Settlement officer. 

- Settlement Officer is bound to record grounds of 

remission of rent. 

The Settlement Officer is bound to record the condi¬ 
tions on which remission of rent may be claimed bv 
tenant under S. 102 (^); A. I. R. 1925 Cal. 564, Foil. 

(B. B. Ghose and Graham , JJ.) OFFICIAL TRUSTEE 

of Bengal v . Akshoy Kar. 971. C. 690. 

S. 102—Subletting. 

- Prohibition to sub-let at a rate higher than that 

fixed by settlement—Contract to pay a higher rent cannot 
be enforced. 

Where in temporarily settled estates Government has 
prohibited sub-letting lands at a rate higher than that 
fixed by temporary settlement, contract to sub-let at a 
higher rent cannot be enforced. 32 Cal. 463 and 
37 Cal. 449, Dist. ( Suhrawardy and Garlicky JJ\ 
Bansidhar Dobey v. Budangal Das. 

49 C. L. J. 65= 117 I. C. 604 = 33 C. W. N. 362= 

A. I. R. 1928 Cal. 763. 

S. 103—Jurisdiction. 

- Boundaries between adjacent estates about which 

dispute exists—Executive officer cannot determine. 

An executive officer, acting under the provisions of 
S. 103 as it stood in 1896 has no power to determine the 
boundaries between conterminous estates as to which a 
bona fide controversy exists between the owners of such 
estates. 19 Cal. 643, Foil. ( Suhrawardy and Duval, 
JJ.) Bejoy Chand Mahatab v. Sarat Kumar 
ROY. 86 I. C. 767 = A. I. R. 1925 Cal. 1263. 

S. 103—Presumption. 

- The entry in the Record-of-Rights raises some 

presumption. 

An entry in the Record-of-Rights about non-agricul- 
tural land raises some presumption with regard to the 
correctness of the facts recorded in it. ( Allanson and 
Sen, J J.) BRINDRABAN PRASAD V. GOPAL SARAN. 

8 P. L. T. 817 = 104 I. C. 514= 
A. I. R. 1928 Pat. 36. 

-- Occupancy rights obtained by under-raiyat by 

custom—Possession of such right by under-raiyat must 
be recorded as an incident of tenancy under S. 102 and 
presumption under S. 103 does apply to such an entry. 

It cannot be laid down as a general rule that no inci¬ 
dent of a tenancy, how vitally it may affect the status of 
a tenant, can be properly recorded under S. 102 (^) if 
the right or the liability recorded is based on the exis¬ 
tence of a local custom. Where occupancy rights may be 
obtained by a tenant as a result of local usage or by any 
other means, the revenue officers whose duty it is to 
frame the record-of-rights must record, as an incident 
of the tenancy, the fact that the tenant possesses such 
rights and the presumption under S. 103 will apply to 
such an entry. If the under-tenant enjoys occupancy 
rights, that is to say, if he is free from liability to evic¬ 
tion under S.49, and if he enjoys special privileges under 
S. 113 of the Act with regard to the period during which 
a settled rent cannot be enhanced, a record-of-rights 
which omits to mention this special incident of the ten- 
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ancy, that the under-raiyat enjoys occupancy rights, 
would be certainly defective in most important parti¬ 
culars. Where there was nothing to indicate that the 
record was based on a finding regarding custom, and it 
appeared that the under-raiyat had been in occupation of 
the holding long before the date of the survey and settle¬ 
ment operations and that he had laid out capital on his 

holding. , 1 

Held, that the provisions of S. 103-B would govern 

this particular entry. 57 I. C. 126 and A. I. R. 1926 

Pat. 68, Dist. ( James , /.) SlNGHESHWAR CHOU- 

DHARY V. PARBAT MANDAL. 103 I. C. 471 — 

A.I.R. 1927 Pat. 376. 
S. 103—Presumption. 

- Presumption does not apply to decision of 

A. S. 0. 

Under S. 103-B of the Act the presumption applies 
only to the actual entries in the record-of-rights as 
finally published and not to the decision of the Assistant 
Settlement Officer as if it formed part of the record. 
{. Dawson Miller , C.J. and Mullick , /.) KaMALUDDIN 
Ahmad v. Raman and Singh. 3 Pat. 120 = 

78 I. C. 605 = 1924 P. H. C. C. 1 = 

A. I. R. 1924 Pat. 443. 

S. 103—Settlement entry* 

•i Contrary user erverrides settlement entry. 


Presumption of the correctness of the entry under 
S. 103, B. T. Act, can be sufficiently rebutted by evi¬ 
dence of contrary user. ( Suhrawardy and Chotzner, 
II.) Chattra Nath Chowdhury v. Babar Ali. 

29 C. W. N. 333 = 86 1.0. 835 = 
A. I. R. 1925 Cal. 635. 

S. 103* A—Presumption. 

•Inference under , can only be drawn from final 


Record-of- Ri ghts. 

The inference under S. 103-A of the Tenancy Act can 
only be drawn from the finally published Record-of- 
Rights, and not from the material upon which the final¬ 
ly settled Record-of-Rights is founded. ( Greaves and 
Ranton , //.) ALTAP ALI CHOUDHURY v. JARINA 

BIBI. 67 I. C. 871 = A. I. R. 1923 Cal. 194. 

Ss. 103-A and 103-B—Scope. 

*. Record-of-rights finally published—Presumption 


BENGAL TENANCY ACT (1885), S. 103-B. 

S. 103-B—Burden of proof. 

_ Zamindar is not presumed to be in possession of 

raiyati holding—Record-of-rights recording land to be 
occupancy holding—Onus is on zdmindar to prove that 

the land is his malik zerait. 

The right of the zamindar to rent is so universal as to 

be a presumptive right, but the zamindar has no right 
i generally to possession of the raiyati holdings. Where 
| zamindar plaintiff claims certain land to be malik s 
zarait while the defendant claims as his occupancy hold¬ 
ing and the record-of-rights is in favour of the defen¬ 
dant, burden of proof lies on the plaintiff zamindar and 
the fact that the land in dispute fell in the zamindan of 
the plaintiff is not sufficient to rebut the presumption 
I arising from the record-of-rights. 2 Pac. 38 and 

I A. I* R* 1922 P. C. 272 (P. C.), Dist. (Das and Poster , 
//.) Ram Lochan Das v. Nandijha. 5 Pat. o9o- 
7 P. L. T. 784 = 96 I. C. 937 = A. 1. R. 1926 Pat. 485. 

S. 103-B (5)—Burden of proof. 

, - Bengal Regulation II of 1819— Resumption 

proceedings under rent—Claim to hold free of rent 
Onus is on claimant to establish his right by proving a 
contract to that effect or a grant recognised by Govern¬ 
ment. . 

Neither in 1838, when the summary settlement was 

made nor in 1839, when the three mauzas in suit were 
amalgamated was any claim to hold free of rent on 
account of Malikanadari right put forward by the pre¬ 
decessors of the defendants. The claim on behalf of the 
defendants-respondents was for the first time put for¬ 
ward in 1877 but it was resisted and disallowed on the 
ground that no such mauza existed. The claim was 
' again put forward, when the matter came for the pur¬ 
pose of cadastral survey. 

! Held , it lies upon those who claim to hold the lands 
free of the obligation to pay rent to show by satisfactory 
evidence that they have been relieved of this obligation, 
either by contract or by some old grant recognised by 
Government. 12 Moo.I.A. 286, Foil. (Mr. Ameer Ali.) 
J4GDEO NARAIN SINGH V. BaLDEO SlNGH. 

49 I.A. 399 = 1923 M. W. N. 361 = 711. C. 984 = 

27 C. W. N. 925 = 3 P. L. T. 605 = 
36 C. L. J. 499 = 32 M. L. T. 1 = 2 Pat. 38 = 
A. I. R. 1922 P. C. 272 = 45 M. L. J. 460 (P.C.). 


under S. 103-/? arises—But order under S. 103 -A direc¬ 
ting the name of a particular person to be entered is a 
■valuable evidence as to possession by such person. 

The presumption under S. 103, cl. ( b ), no doubt 
attaches to the record-of-rights when it is finally pub¬ 
lished, but an order passed by a revenue officer on a 
dispute in proceeding under S. 103-A directing the name 
■of a particular person to be entered in respect of a cer¬ 
tain property is a very valuable piece of evidence on the 
•question of possession so far as that party is concerned. 
{Duval and Mukerji , JJ.) NISI KANTA Das v. BrO- 

jendra Nath. 47 C. L. J. 347 -= 109 I. C. 241 = 

A. I. R. 1928 Cal. 298. 

S. 103-B—Applicability. 

-Applies to some extent to non-agricultural land 


also. 

Though the presumption under S. 103-B does not 
:apply to non-agricultural land to the extent to which it 
applies to agricultural lands still an entry regarding 
non-agricultural land raises a presumption with regard 
to the facts recorded in the entry. (Neiubould and B. 

JB. Ghosh, JJ.) Chand Mia Munshi v. Tukamia. 

28 C. W. N. 616 = 80 I. C. 805 = 
A. I. R. 1924 Cal. 667. 


S. 103-B—Duty of Court. 

- Court's finding on one-sided evidence is not legal . 

If in a suit for correcting the entry in the Survey 
Record-of-Rights, the plaintiff has in his favour the pre¬ 
sumption of the Record-of-Rights prepared under the 
Estates Partition Act and the defendant has the pre¬ 
sumption under S. 103 (b), the Court must look to the 
evidence of both parties and a finding of possession 
based on evidence adduced by defendant alone, is 
illegal. (Jwala Prasad , J.) DEBILAL SaH v. Ram 

Bibeki Singh. 631. C. 194 (Pat.). 

- Presumption under — Rebuttal—Onus on landlord 

in case of occupancy holding. 

In the case of an occupancy holding where the record- 
of-rights is in favour of the tenant it is for the landlord 
to show that the presumption under S. 103-B is inappli¬ 
cable. (Das and Kulwant Sahay , JJ.) STONEWIGG 

v. Kameshwar Narayan. 11 P* L* T. 444. 

S. 103-B—Presumption. 

•Presumption of correctness arises with respect to 


each entry and not whole Record-of-Ri ghts. ^ 

What is presumed to be correct by the words “ Every 
entry in the Record-of-Rights so published shall be evi¬ 
dence of the matter referred to in such entry and shall 
be presumed to be correct,” is each entry and not the 
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whole Record-of-Rights. {Cuming ami Pearson. //.) 
BRIN DAB \N r. DHRUBACHAKAN. 49 C. L. J. 540 = 

1211. C. 404 =A. I. R. 1929 Cal. 606. 

-- Presumption under S. 103-/? may be rebutted by 

reference to proceedin':s before revenue authorities 
making entry. 

It is quite open to a party who seeks to rebut a pre¬ 
sumption arising out of an entry in the settlement 
records to show by a reference to the proceedings that 
had been taken by the revenue authorities that the entry 
itself is wrong or is one which should not be taken^at its 
face value. 27 C. L. J. 107, Foil.; A. I. R. 1927 Cal. 
268, not Foil. ( Rankin , C.J. and Mukerji. /•) ALU 
Man DAL V. Hira I.al. 33 C. W. N. 196 = 

117 I. C. 539 = A. I. R. 1929 Cal. 255. 

- Entry in Record-of-Rights is presumed to be 

correct. 

Where an entry in Record-of-Rights is in favour of 
the tenant, it is not necessary for the tenants to establish 
by clear evidence that the entry in the Record-of-Rights 

is correct. A. I. R. 1922 P. C. 272. Dist.; A. I. R. 1923 
Pat. 340. ( Courtney Terrell. C. J. and Chatterji , /.) 

JODHI SAHU v. TIRBENA SAHU. 

A. I. R. 1929 Pat. 748. 

- Two entries in Record-of-Rights at different 

periods—Mere production of earlier entry contrary to 
subsequent does not rebut presumption arising out of 

subsequent entry — Record-of-Rights. 

Mere production of contrary entries in an earliei 
Record-of-Rights which is practically the only evidence 
of the proprietor of land will not in law rebut the pie- 
sumption arising out of the subsequent entry in Record- 
of-Rights. A. I. R. 1927 Pat. 164, Foil. (Kulwant 
Sahay* Macpherson and Dhavte , //■) TeNGAFOO 
SUKHUL v. Chatthu. 10 P. L T. 569 = 

118 I. C. 316 = A. I. R. 1929 Pat. 460. 

- Record-of-Rights—Entry is presumed to be 

correct. 

Every entry in a Record-of-Rights shall be presumed 
to be correct until it is proved by evidence to be incor¬ 
rect. {Cuming and Mukherji , //.) MADHABCHANDRA 
v. TlLOTTAMA DaSI. 110 I. C. 445 = 

A. I. R. 1928 Cal. 751. 

- Two Records-of-Rights prepared at different 

times—Entry in the second is not presumed to be rebutted 
by that in the first—Objection by both parties to an entry 
will not destroy the presumption. 

S. 103-B of the Bengal Tenancy Act gives a statutory 
presumption of correctness to the entries in the record 
of rights. When there are two records of rights pre¬ 
pared at different times, entries in both of them will be 
presumed to be correct entries of facts existing at the 
time the entries were made. There is nothing in the 
law which would entitle a party to say that the entry in 
the subsequent record is rebutted by the entry in the 
previous record. A. I. R. 1922 Patna 548, Diss. from. 
The presumption raised by the entry in the record of 
rights is a statutory presumption and the fact that both 
parties alleged that the entry was incorrect in certain 
respects, will not take away the statutory presumption 
attached to it. {Kulwant Saha y and Macpherson , J J.) 

Abhiram Bedanta v. Chintamani Bedanta. 

8 P. L. T. 121 = 100 I. C. 701 = 6 Pat. 342 = 

A. I. R. 1927 Pat. 164. 

S. 103-B (3)—Presumption. 

- Presumption mentioned in section may be rebutted 

by external or internal evidence. 

The evidence for rebutting the presumption mention¬ 
ed in S. 103, sub-sec. (3) may be external to the settle- 
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ment proceedings or may be apparent on the face of 
these proceedings. Where the statement of bis reasons 
by the Revenue Officer in his order showed that he did 
not determine the existing rent. . . \ | 

Held, the presumption of its correctness was rebutted. 

, {Mukerjee and Rankin. //.) RAMA NATH SANT v 

Official Trustee of Bengal. 

29 C. W. N 517 = 87 I. C. 1014=, 

A. I. R. 1925 Cal. 799. 

- Reduction of rent in ease of inundation, recorded 

in Record-of-Rights—Presumption as to correctness 

applies to entry. / i 

An entry in the Record-of-Rights that if inundation 
takes place the raiyats are to get a rateable proportion- 
I ate deduction of rent from the landlord is an entry of a 
local custom, and is not outside the purview of Chapter 
X. The presumption of correctness laid down in S. 103- 
B (3) applies to such an entry, and therefore the burden 
of proving that the custom recited in the entry does not 
exist, is upon the landlord. {Rankin and Mukerjee* 

//.) Prohlad Chandra Chatterjee v. Mahen- 
dra Nath Gopait. 78 I. C. 836= 

A. I. R. 1925 Cal. 564. 

» , « 

- Entry in quinquennial register cannot by itself 

rebut. 

The entry in quinquennial register prepared under 
Reg. 48 of 1793 is not by itself sufficient to negative the 
presumption under S. 103-B of the B. T. Act. (C. C. 
Ghose ami Chotzncr , J J.) PROMODE CHANDRA ROY 
V. BIN A YAK DAS acharya Choudhury. 

27 C. W. N. 548 = 75 I. C. 201= 

A. I. R. 1923 Cal. 611 (612). 

- Record-of-Rights is to be presumed to be correct 

until the contrary is shown. 

The burden of proof lies prima facie upon the party 
attacking the correctness of the entry made in the finally 
published Record-of-Rights which must be presumed to 
be correct until proved by evidence to be incorrect under 
sub-section (3) of S. 103-B. But for this circumstance, 
it could not be presumed that because the defendants, 
hold a patni taluq under the plaintiff, a particular tract 
in dispute is comprised within the tenure. {Mookerjet 
and Buckland* J J.) JOGENDRA NATH V. JaGDINDRA 
Nath. 34 C. L. J. 133 = 67 I. C. 170= 

A. I. R. 1921 Cal. 577. 

- Land as regards which Rei'etiue Officer had no 

jurisdiction to make the entry—Presumption as to cor¬ 
rectness is not so great as in case of matters over which 
he has jurisdiction. 

If an entry has been made in the Record-of-Rights 
with regard to land which does not come within the scope 
of the B. T. Act and with regard to which the Revenue 
Officer had no jurisdiction to make the entry, the pre¬ 
sumption under S. 103-B (3) cannot be of such great 
weight as would be the case if the entry were with 
regard to matters which are rightly and properly includ¬ 
ed in the Record-of-Rights. {Sanderson* C. J. and 
Chotzncr , /.) SaSI KANTA v . SANDHYAMONI DaSYA 

34 C. L. J. 504 = 26 C. W. N. 483= 
65 I. C. 4 = A. I. R. 1921 Cal. 236. 

S. 103-B (5)—Rebuttal. 

- Rent not paid—Period of tenants' possession 

indefinite—Evidence is not sufficient to prime* the entry 
in Record-of-Rights that rent is assessable , is incorrect* 
When the period, during which the tenants have been 
in possession is left in an indefinite and nebulous state, 
that is not sufficient, even when taken with the fact that 
no rent has been paid, to show that the entry in the 
record-of-rights, vis.* “ Rent assessable but not taken 
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and realised,” is incorrect. (Sanderson, C. J . Panton 
and Graham , //.) BROJENDRA KlSHORE v. MOHIM 
CHANDRA. 31 C. W. N. 32 = 

99 I. C. 189 = A. I. R. 1927 Cal. 1 (10). 

S. 103 B—Trees. 

- Entry in the Record-of-Rights as to the tenant's 

right to trees does not carry the presumption of correct¬ 
ness . 

The entry in the Record-of-Rights as regards the 
fruits and timber of the trees which shows that the ten¬ 
ants are entitled to appropriate all the fruits and timber 
of the trees and that the landlords are not entitled to 
anything, does not carry a presumption of correctness 
under S. 103 (/;). 57 I. C. 126, Foil. ( Kulwant Sahay. 
J.) DEB1 DAYAL SlNGH v. MT. GANGO KUER. 

89 I. C. 1020= A. I. R. 1926 Pat. 68. 

Ss. 104,104 J. and 192—Accretion. 

-A new estate was constituted by the Revenue au¬ 


thorities of lands formed by accretion, and a new tenure 
rent was recorded in the Record-of-Rights as actually fix¬ 
ed and settled under the provisions of the B.T. Act. No 
proceedings were taken to obtain a reveisal or modifica¬ 
tion of the decision of the Revenue Authorities. Held, 
the tenants were bound under S. 192 read with S. 104 of 
that Act, to pay the rent so fixed. (Pennon and Chaud- 

huri , //.) Kumar Arun Chandra Sinha r. 
JOGENDRA Lal ROY. 60 I. C. 391 (Cal.) 

S. 104—Fair rent. 

- Tenant's holding over—Settlement Officer can 


determine fair rent on basis of tenant's status. 

Where the tenants hold over, it is open to the Settle- j 
ment Officer to determine fair ren* after determining the 
true status of the tenants irrespective of the stipulation 
in the time-expired kabuliyats. ( Duval and Mitter , //.) 

Karuna Chandra Das v. Secretary oe State. 

100 I. C. 466 = A. I. R. 1927 Cal. 413. 

S. 104-H—Scope. 

- Person must be aggrieved of an entry of rent. 

S. 104-H of the Tenancy Act only contemplates a case 
where a person has been aggrieved so far as an entry of 
rent is concerned. Therefore if a person is not really 
affected by an entry of rent in the Record-of Rights, he 
would not be entitled to claim a revision of rent under 
Cl. (4) of that section even if he can bring his case under 
any of the sub-clauses of Cl. 3 of S. 104-H. ( IVoodroffe 
and Suhrawardy , J J.) SECRETARY OF STATE v. 
RAMCHARAN ACHARJEE. 40 C. L. J. 236 = 

70 I. C. 207 = A. I. R. 1924 Cal. 464. 
S. 104 (as amended by Act I of 1907) 

and S. 30 (b)—Subsequent suit. 

- C. P. Code. S. 11— Decision of Settle7ne7it Officer 

under S. 104, Ben. Ten. Act — No questiem about undi¬ 
vided portion of la7id — Subscque7it suit for recovery of 
rent with claim for e7ihanceme7it under S. 30 (b) is not 
barred. 

Decision of the Settlement Officer under S. 104, Ben- 
Ten. Act (VIII of 1885\ enhancing rent under S.30 ( b ), 
when no question was raised as to portion of land being 
an undivided share, is not res judicata in a subsequent 
suit for recovery of rent with a claim for enhancement 
under S. 30 ( b ). 29 Cal. 707 (P. C.) and 30 Cal. 339, 
Ref. ( Rankin , C. J. a7id Mukerji , J.) BlR BlKRAM 

Kishore Manikya Bahadur v. Rajjab ali. 

33 C. W. N. 1156 = A. I. R. 1930 Cal. 238. 

4 . k . •• ■ j- r 

S. 104-H. (3), Cls. (d) & (e) & sub-S. 4—Fair rent. 

- Refit payable by tefiure-holders' not fixed —.Rent 

fixed on basis of re7it payable by raiyats—Suit for fair 
. ent lies by. t*7iure-holders. v 

D. D.—VOL. 1—38 
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Where the rent payable by the tenure-holders is not 
settled, but the settlement of the rent has proceeded on 
the basis of the rent payable by the raiyats to the pro¬ 
prietors, the tenure-holders are entitled to maintain a 
suit under Cls. (d) & (e) of S. 104-H (3) and the Court 
has power under sub'S. (4) to settle a fair rent. (Chat¬ 
terjea and Panton , //.) PROFULLA NATH v. SECRE¬ 
TARY OF State. 26 C. W. N. 100 = 63 I. C. 892 = 

A. I R. 1921 Cal. 429. 

S. 104-H. (2)—Limitation. 

- Rent settled wider Record-of-rights published — 

Cannot be atnended after the periods mentioned m the 
section. 

The entry in the Record of-rights is conclusive unless 
altered by means of a suit instituted under S. 104-H ( 2) 
within six months from the date of the Certificate of final 
publication of the Record-of-Rights, or, if an appeal has 
been presented to a revenue authority under S. 104-G. 
then within six months from the date of the disposal of 
appeal. 13 C. W. N. 210; 17 C. W. N. 153; 23 
C.W.N. 5l6; 46 Cal. 90, Referred to. (Mukerjec and 
Cnrni’ig, //.) PRATAP CHANDRA J.ANA v. THE 

Secretary of State. 35 C. L. J. 304 = 

67 I. C. 375 = 49 Cal. 1026 = A^L R. 1922 Cal. 101. 

Ss. 104-H and 111-A—Limitation. 

-A suit under S. 111-A can be maintained although 

the claim under S. 104-H may be barred by limitation. 
45 C. 645 (651) Foil. (Chatterjee and Panton , //.) PA¬ 
EAN Meah v. The Secretary of State for 
India. 65 I. C. 669 (Cal.). 

S. 104-H—Scope. 

- Rent settled in Record-of-Rights is final . 

The section confers finality on the rent settled in the 
Record-of-Rights. A deft, in a rent suit cannot urge a 
plea of title contrary to the entry in the Record-of- 
Rights. (Newbould and Panton , //.) MANMATHA 

Nath v. Nirod Gobinda Chowdhury. 

60 I. C. 501 (Cal.' 

Ss. 104-J and 103-B—Area. 

- Entry in Record-of Rights as to area is not con- 

elusive wider S. 104 J — It is only conclusive under 
S. 103-A’— Suit for ejectment — Teiian* can give evidence 
as to area. 

An entry as to area in the Record-of-Rights is not 
conclusive under S. 104 J. Such entry can only be pre¬ 
sumed to be correct under S. 103-B until the contrary is 
proved by evidence and, therefore, an under-raiyat can, in 
defence to a suit for ejectment, give evidence to prove 
that the holding from which he is being ejected forms 
part of a larger holding. A. I. R. 1924 Cal. 341, Foil.. 
(Cuming and Page , J J.) UMACHARAN v. LaXMI 
NARAYAN. 98 I. C. 498 - A. I. R. 1927 Cal. 214. 

S. 104-J—Area. 

- E7itry as to area in Record-of-rights not conclu¬ 
sive when re7it questiosi is not in controversy. 

It is settled that an entry as to the rent settled is con¬ 
clusive under S. 104-J. It may also be considered that 
other entries in the record-of-rights upon which the rent 
is settled cannot be challenged so as to affect the rent 
settled , i.e., in so far as they bear upon the rent settled 
and for that purpose only. The fact that the suit under 
S. 104-H is to be instituted on the grounds mentioned in 
that section by a person aggrieved by an entry of a rent 
settled indicates that the other entries in the record-of- 
rights can be challenged under that section only for the 
purpose of showing the incorrectness of the entry as to 
the rent settled. But where, the question in controversy 
is not as to the rent payable but the quantity of land in¬ 
cluded in the tenure, the determination of which is neces- 
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J 

sary not for deciding the amount of rent payable for the , 
tenure, but for deciding the question whether the rent 
should be suspended because the defendants had been ' 
dispossessed from a portion of the tenure, the entry as to 
'he area is not conclusive under S. 104-J. If the conten¬ 
tion, that as the rent of a tenancy is settled with reference 
to the area comprised in the tenancy, the entry as to the 
area as well as the rent should be held to be conclusive 
even in cases where the rent is <,ot in dispute, were ac- i 
cepted, it must be held that other entries in the record- 
of-rights, such as an entry as to the status of the tenant 
(with reference to which also the rent is to be settled) is 
also conclusive even where the rent is not in dispute. 
Having regard to the express terms of S. 104-J which 
refers only to the rent settled, it follows that the entry as 
to the area is not conclusive for the purpose of deciding 
the question whether the rent should be suspended be¬ 
cause the defendants had been dispossessed from a por¬ 
tion of the tenure. Such an entry only raises a presump¬ 
tion of correctness under S. 103-B. (C hatter jee and 
Fuming, //.) PRIYA NATH BaSU v. TARACHAND 
MORAL. 27 C. W. N. 982 = 80 I. C. 1034 = 

A. I. R 1924 Cal. 341. 

S. 104 J—Presumption. 

- Record-of • rights, entry in—Presumption docs not 

apply \where entry is without jurisdiction. 

S. 104-J of the 13. T. Act no doubt, raises an irrebut¬ 
table presumption in favour of the entry in the Record- 
of-Rights, but no conclusive effect can be attributed to 
-an entry made as a result of a proceeding carried on 
without jurisdiction. ( Mookerjce and Chotzner, J J.) 
jYOTJSH PROKAS CHATTORAJl V. BAGLA KANTA 
Choudari. 36 C. L J. 124 = 70 1. C. 822 = 

A. I. R. 1922 Cal. 274. 

Ss. 104 J and 111-A—Scope. 

- Entry as to rent is conclusive—Entry as to being 

tenant raises only a presumption. 

Although the entry relating to the rent settled is con- 
slusive, any other entry, e. g., a person is tenant in pos¬ 
session through his tenants, is not irrebuttable but shall 
be presumed to be correct until it is proved by evidence 
‘to be incorrect. (Page and Mallik/jJ.) HARENDRA 

Kumar Rai v. Secretary of State. 

33 C. W. N. 385 = 115 I. C. 45 = 
55 Cal. 1355 = A. I. R. 1928 Cal. 808. 

Ss. 105 and 187—Am-mukhtear. 

- Am-mukhtear duly empowered can represent a 

.landlord under S. 105. 

S. 187 governs all cases of application by landlords 
whether as individuals or as a joint body and under 
S. 187 an Am-mukhtear duly empowered can represent 
a landlord for the purposes of the application. (Suhra- 
-wardy and Duval , //.) JOGENDRA NARAYAN SlNGHA 

-v. Mohamed Ismail Choudhury. 52 Cal. 139 = 

86 I. C. 1035 = A. I. R. 1925 Cal. 637 

S. 105—Applicability. 

S. 29 of the Act does not apply to proceeding 
.under S. 105. 

S. 29 refers to contracts between landlords and tenants 
-and deals with cases of money rents of an occupancy 
raiyat which may be enhanced by contract in writing and 
registered, and which must not exceed by more than two 
-annas in the rupee, the rent previously payable by the 
raiyat. Obviously, therefore, it has no application what¬ 
ever to proceedings under S. 105. (Cuming and Chak - 
ravarthi , //.) MATTA MaJHI v. GOPI NATK KARMA- 
kak. 89 I. C. 951 = A. I. R. 1926 Cal. 353. 

- Tank leased for agricultural purposes — S. 105 

applies. 
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When a tank is leased for agricultural purposes it can 
be assessed to rent under S. 105. (Suhrawardy and 
Cuming , J J.) SATINDRA MOHUN v. RAMSUNDAR 
Das. 88 I. C. 534=A. I. R. 1926 Cal. 239. 

S. 106—Area. 

- Settlement officer may constructively decide the 

area of the holding. 

The question of the area of the holding is constructive¬ 
ly a matter for the determination in pioceedings for as¬ 
sessment of fair rent. S. 105 A empowers the Settle¬ 
ment Officer to raise an issue about the area of the hold- 
ing but he need not frame a direct issue on the point. 
(Dawson Miller , C.J. and Midlick , /.) KESHO PRASAD 
Singh v. bhagwat Saran Pande. 5 P. L. T. 98= 

75 I. c. 670 = 1924 P. H. C. C. 18= 

A.I.R. 1924 Pat. 511. 

S. 105—Civil suit. 

- Settlement of rent under , bars a civil suit except 

as under S. 113. 

Where a fair and equitable rent has once been settled 
in a proceeding under S. 105, it is a bar to any subse¬ 
quent proceeding for the enhancement of rent before the 
expiry of the period specified in S. 113 of the Act except 
on the grounds mentioned in that section. (Bucknill, J.) 

Shfo Pratap Dubey*. Sheo-gulam Lal. 

72 I. C. 781 = A. I. R. 1924 Pat. 193. 

Ss. 105 (3) and 105 -A—Court fee. 

- Application under S. 105 raising question regar¬ 
ding non-mokarari character of tenancy—Government 
notification under S. 105 (3) requiring ad valorem 
Court-fee stamp to be paid under Art. 1, Sch. 1, Court 
Fees Act, if question under S. 105-/4 be raised—Issue 
regarding non-mokarari right of tenancy is one under S. 
105 -A and ad valorem Court-fee is chargeable—S. 7 (4) 
of Court-Fees Act is not applicable—Notification increa¬ 
sing Court-fee is not ultra vires as it incorporates only 
Art. 1, Sch. 1, Court-Fees Act , and no other provision. 

An application was made under S. 105 for settlement 
of fair and equitable rent and for a declaration that the 
rents of the assessed lands were liable to be enhanced 
and that the tenants were not mokararidars as recorded 
in the finally published record-of-rights.. The applica¬ 
tion was treated as a plaint and the petitioners valued 
the claim for declaration at Rs 5. Government notifica¬ 
tion under S. 105 (3), provided that if during the time 
of the hearing of application an issue is raised under 
S. 105-A, an additional stamp to the amount of an ad 
valorem fee chargeable under Art. 1, Sch. I, Court fees 
Act would be payable. 

Held , that the issue with regard to the declaration of 
the non-mokarari character of the tenancy was raised 
under S. 105-A and according to the notification a stamp 
to the amount of an ad valorem fee chargeable under 
Art. 1. Sch. 1, Court-fees Act, was payable. S. 7 (4) C 
of the Court-Fees Act would not be applicable to this 
case. 

Held further , that the Government notification, al¬ 
though its effect is to increase the Court-fees, is not ultra 
vires because it incorporates by reference only Art. 1, 
Sch. 1, Court-fees Act and no other provision of it. 
(Milter, /.) GOPAL CHANDRA v. GURU CHARAN 

Kirtania. 32 C. W. N. 1136 = 117 I. 0. 701= 

A. I. E. 1929 Cal 141. 

S. 105 (3)—Court fee. 

- One tenancy held by more than one tenant—Eight 

anna stamp is sufficient. 

Where the application relates to a single tenancy, 
though held by a number of joint tenants, a stamp of 
eight annas only is sufficient. A stamp of eight annas is 
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to be levied in respect of each tenancy and not in respect 
of each tenant who may be one of the group of tenants 
holding a particular tenancy. 23 Cal. 723, Foil. (Afuker- 
jee, /.) Sachidananda Thakur v. Mahes Chan¬ 
dra Das. 50 Cal. 903 = 79 I. C. 312= 

28 C. W. N. 116 = A. I. R. 1924 Cal. 345. 

-S. 105— "Decree” should not direct different co- 

sharer-tenants to hold at different rates. 

In a suit under S. 105, a decree which results in 
different co-sharer tenants holding the same at different 
rates of rent is not a correct decree. (Page, J.) FAREY 

Hossein Mir v. Nagendra Kishore Roy. 

34 C. W. N. 730 = A. I. R. 1930 Cal. 533. 

S. 105—Effect of Decree. 

- Decree of a Revenue Officer in a proceeding under 

S. 105 has the force of a decree of a Civil Court. 

The decree of Revenue Officer under S. 105 has the 
force of the decree of a Civil Court. Where the record 
of rights contained a decision by the Settlement Officer 
that a certain amount was fair and equitable rent, 

Held , that so long as the decree subsisted it was not 
open to a defendant in a suit for rent to have the ques¬ 
tion whether the land was liable to rent tried again. 

(Mookerjee and Rankin , JJ.) DHARANI MOHAN ROY 

v. ashutosh Mookerjee. 40 C. L. J. 34 = 

82 I. C. 396 = A. I. R. 1924 Cal. 907. 

Ss. 105 and 52—Enhancement of Rent. 

- Enhancement or settlement of fair and equitable 

rent cannot be claimed if tenancy is composed of undivi¬ 
ded share. 

The landlord may claim under S. 105 enhancement or 
settlement of fair and equitable rent under S. 52, but it 
•seems that if the tenancy in respect of which additional 
rent is claimed under S. 52 is composed of an undivided 
share the claim will not be admitted under S. 105 also. 
(Suhrawardy and Costello , //.) BENDO KUMAR ROY 

Choudhury v. Ganga Charan Mistari. 

51 C. L. J. 485 = A. I. R. 1930 Cal. 595(596). 

Ss. 105 and 106—Estoppel. 

- Evidence Act y S. 115— Application by landlord 

.under S. 105 of the B. T. Act and by tenant under 
S. 106— Disposal of application wider S. 105 stayed 
spending application under S . 106 by consent of parties — 
Decision under S. 106 is binding notwithstanding deci¬ 
sion under S. 105 was given before final decision under 
.S. 106 oil ing to the fact that the application under 
S. 106 was dismissed for default firsts and then restored. 

Settlement of fair rent under S. 105 of the B. T. Act 
was applied for by a landlord. An application was 
imade under S. 106 by the tenant in which he alleged 
that the tenancy had been held by him at a uniform 
.rate for such a long time that he was entitled to the 
presumption under S. 50 of the Act. The hearing of 
the application under S. 105 was stayed until the dispo¬ 
sal of the application under S. 106 on the ground that 
/the case under S. 106 would dispose of the question 
•whether the rent was fixed or not and this argument 
was not challenged on behalf of the landlord. The ap¬ 
plication under S. 106 was thrown out for default and 
revived and decided eventually in the tenant’s favour; but 
in the interval between the date of its dismissal for 
default and the order for restoration, the application 
mnder S. 105 was taken up and a rent higher than that 
^entered in the record-of-rights was fixed as fair rent. 

Held ( Mukerjee J ., Contra) that as by the mutual 
•consent of both the parties the question as to whether 
the rent was liable to be enhanced or not was to be 
settled in application under S. 106, the matter should be 
considered from the position which the parties would 
.have occupied if the application under S. 106 had not 
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been dismissed for default and the application under 
S. 105 had not been taken up by the Revenue Officer and 
the parties should be bound by the decision in applica¬ 
tion under S. 106 and not by that in the application 
under S. 105. ( Walmsley and Mukerji , //.) PRA 
sanna Deb Raiket v. achhruddin Muhammad. 

82 1. C 953 = A. I. R. 1925 Cal. 465. 

S. 105—Estoppel. 

- Patta granted by Zemindar fixing perpetual rent 

precludes him from increasing rent — 4 Mokarari ’ im¬ 
plies perpetuity-Mere forbearance raises no presumption. 

Where the material portions of a patta of 1864 were 
“ This mokarari patta is accordingly granted to you. 
Becoming Maliks of making, that is, becoming entitled 
to make sale and gift, etc. you down to your sons, grand¬ 
sons etc. in succession shall continue to peacefully enjoy. 
If you hold possession of any land in excess to what is 
mentioned in this patta and if any land be found upon 
measurement to be in exceess, then you shall separately 
pay the rent thereof according to the rates of different 
classes of land ; and if the area of the land be found to 
be less, you shall get abatement of rent under a settle¬ 
ment at the aforesaid rates. The rates of rent accord¬ 
ing to classes will, in fact, never be enhanced or abated”. 

Held , the term Mokarari implied fixity of rent, the 
terms 44 down to your sons, grandsons etc ” made the 
tenure Mourasi Mokarari. 12 C. W. N. 154 and 12 C. 
W. N. 175 and 35 C. L. J. 90, Foil. 1 C. L. J. 572 ; 46 
I. A. 279; 47 Cal. 280 ; 19 C. W. N. 56, Appr. 

Held further that landlords had, by the grant of the 
patta, precluded themselves from exercising the right 
vested in a zamindar, holding under the permanent 
settlement, to raise from time to time, the rents accord¬ 
ing to the parganah or current rates, of all the rent¬ 
paying lands within his zemindari though mere forbear¬ 
ance on the part of a landlord does not justify the infer¬ 
ence that tenure is not enhanceable, but no question of 
presumption arises where, the terms of the contract have 
been reduced to writing. 9 C. W. N. 334 ; 38 C. L. J. 
369, Dist .{Mookerjee and Chotzner y JJ.) BHAIRAB 

Chandra Das v. The Midnapore Zamindary Co. 

LTD. 38 C. L. J. 372 = 77 I. C. 1015 = 

A. I. R. 1924 Cal. 513. 

S. 105— 414 Existing rent”. 

-The existing rent is the rent which the tenant is 

liable to pay under contract with the landlord. ( Suhra- 
wardy and Garlick, JJ .) KAILASH SUNDARI DaSI v. 

Midnapur Zemindari Co., Ltd., 32 C.W.N 999 = 

115 I. C. 525 = A. I. R. 1929 Cal. 47. 

S. 105 (4)—Fair rent. 

- All circumstances must be taken into considera¬ 
tion in settling fair and equitable rent. 

In proceedings for settling fair and equitable rent it is 
not enough to find that there has been an increase in 
the price of staple food crops but it is also necessary to 
find that the rent settled by the Court is fair and equit¬ 
able taking all circumstances into consideration. 
(Suhrawardy and Garlick , J J.) KAILASH SuNdaRI 

Dasi v. Midnapur Zemindari Co. Ltd. 

32 C.W.N. 999 = 1151.C. 525= A. I. R. 1929 Cal. 47. 

- Rate in kabuliyat need not be adhered to. 

Where the landlord has invoked tht provisions of 
S. 105, he cannot contend that the Judge is necessarily 
bound in fixing the rent to adhere to the rate mentioned 
in the kabuliyat. No doubt the Judge would take this 
into account but if he finds that a strict adherence to 
the rate mentioned in the kabuliyat w r ould make the 
rent in excess of what he considers a fair and equitable 
rent he is bound by terms of S. 105 to so adjust the rent 
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irrespective of any contract between the parties, as to 
make it just and equitable. (Greaves and Graham, JJ.) 
PRASANNA KUMAR RaY V. A RUN CHANDRA SINGH A. 

29 C W.N. 353=85 I. C. 693 = A.I.R. 1925 Cal. 656. 

S. 105—Finality. 

- Rent settled thereunder after Road Cess return 

was given—Bengal Cess Art, S. 20 is no bar to recovery 
of rent settled. 

The rent settled under S. 105 of the B. T. Act being 
lawfully settled subsequent to the lodging of the Road 
Cess return is final and it is not open to the defendant to 
dispute it. (Coutts and Ross, JJ.) N.-VZIR I\AI v. KeSHO 
Pd. Singh Bahadur. 3 P. L. T. 141 = 65 I. C. 3 = 

6 P. L. J. 622 = A. I. R. 1922 Pat. 55. 

S. 105—Land. 

- Word “laud" includes sha/e of tenant in 

holding and can form subject of proceedings under 

S. 105'. 

The word “ land ” as used in S. 105 may include a 
share of a co-sharer landlord and may therefore include 
a share of a tenant in a holding. Therefore, the land in 
the occupation of a tenant need not be an entire holding 
to form the subject of proceedings under S. 105. 21 C. 
L.J. 592, Foil.; 25 Cal. 917 notes ; 19 Cal. 010 and 7 C. 
W. N. 670, Ref. (Suhrawardy and Garlick, JJ.) 

Surendra Chandra v. Kedareswar Chow- 
dhury. 48 C. L. J. 590=115 I. C. 269 = 

A. I. R. 1929 Cal. 156. 

S. 105—Landlord and Tenant. 

- Rent entered in the record-of-rights—Application 

to enhance rent — A T o application to correct the entry 
under S. 106 —Rate of rent is not concluded against the 
landlord by such an application if tenants agree to pay 
higher rent. 

Revenue Court has no jurisdiction to correct an entry 
in the record-of-rights in an application made under 
8. 105 merely to enhance the rent unless there is an | 
application to correct such entry under S. 106, and the 
rate of rent is not concluded against the landlord by 
reason of his having made an application under S. 105 
when the tenants have agreed to pay a higher rent. ! 
(Page and Duval, JJ.) BHABESH CHANDRA v ! 
SHYAMA Sundari. 108 I. C. 255 = 

A. I. R. 1928 Cal. 399 (1). 

Ss. 105 and 106—Nature of proceedings. 

- Proceedings under, are continuation of proceed¬ 
ings in connexion with preparation of Record-of- 
Rights, 

An application under S. 105 or even a suit undei 
S. 106 is in the nature of a continuation of proceedings 
in connection with the preparation of Record-of-Rights. 
The requirement of the law is satisfied if the application 
is made by a party to the Record-of-Rights against a 
party in whose favour an entry has been made in the 
Record-of-Rights. A.I.R. 1921 Cal. 591. Diss. from ; 
A.I.R. 1926 Cab 1037 and A. I. R. 1928 Cal. 146, Foil. 

(Suhrawardy and Graham, JJ.) JABHAR ALI v. 

Monmohan PANDEY. 65 Cal. 1216 = 

49 C. Ij. J.70 = 114 I. C. 485 = 
A. I. R. 1929 Cal. 110. 
S. 105 (1)—Necessary parties. 

- Application by landlord—Tenants need not be 

made parties—Limitation of two months is for making 
the application and not for making tenants parties. 

Section 105 (1) speaks of an application, and when 
the application is originally made it is not necessary for 
the landlord or the tenant in making the application 
under the section to name any person. All that is neces- 
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sary is to indicate the holdings in the record in respect 
of which the settlement of fair and equitable rent is 
sought, and when the application is by the landlord no¬ 
tenants need be made parties. It is only after the- 
application has been made, which of course must be 
made within two months that the proceeding becomes a 
suit or in the nature of a suit and the provisions of the 
Code of Civil Procedure apply thereto. 25 C. W. N. 38 
Dist. ( Greaves, Mukherji and Chakravarti, JJ.) gjo. 

BlKRAM KISHOREz/. ambika Charan. 

43 c. L. J. 591 = 31 C. W. N. 860=97 I. C. 142== 

A. I. R. 1926 Cal. 1037, 

- Application under S. 105— Sole plaintiff kart a 

of the family and the sole recorded proprietor—His sons 
need not be joined as plaintiffs. 

Where the sole plaintiff is not only the karta but he is 
the sole recorded^ landlord of the touzi, he can apply 
alone under S. 105 without joining his sons as plaintiffs* 
16 C. L. J. 427 and 25 C.W.N. 38, Dist. ; A.I.R. 1924 
Pat. 104, Foil. ( Ross and Kulwant Sahay, JJ\ 

Kuldip Saran Singh v. Raghunandan Singh 

7 Pat. L. T. 540 = 1926 P. H. C. C. 256 = 
97 I. C. 436 = A. I. R. 1926 Pat. 461. 

Ss. 105 and 188—Necessary parties. 

- Application under S. 105 must be made by all 

landlords. 

The Act aims at codifying the law governing the rela¬ 
tion between the landlord and tenant and their mutual 
rights and liabilities. With a view to avoid multiplicity 
of suits and harassment to the tenant it contemplates 
that acts done and rights exercised must be done and 
exercised in concert by the entire body of landlords if 
there are more than one. S. 188 is enacted to secure 
that object. An application under S. 105 is one of the- 
acts which a landlord is authorised to do under that Act. 
S. 188 read with S. 105 makes it obligatory that such, 
application must be made by all the landlords. ( Suhra - 
70ardy and Duval, JJ.) JOGENDRA NARAYAN SlNGHA 

v. Mohamed Ismail Choudhury. 52 Cal. 139 = 

86 I.C. 1035=A. I. R. 1925 Cal. 637. 

- Application for settlement of rents—Mitakshara 

joint family—Son born subsequent to final publication 
of record-of rights—Son is necessary party and must be 
joined 'within two mofiths from final publication of 
re cord-of- rights. 

An application under section 105 for settlement of 
fair and equitable rent must be made by all the landlords, 
and cannot be maintained by some of the joint landlords. 
It cannot be held that only the persons entered in the 
record-of-rights have the right to make an application 
under section 105. In a Mitakshara family if there is a 
I cause of action for a suit with respect to the family 
estate, a son subsequently born acquires an interest in 
the estate on his birth and therefore has to be made a 
party to such a suit (if instituted after his birth), the- 
period of limitation runs from the date of the cause of 
action when it originally accrued, even though the infant 
was not bom when such cause of action arose. The 
principle applicable to a suit would apply to an applica¬ 
tion under S. 105, Bengal Tenancy Act, which must be- 
dealt with as a suit. Therefore, if a son is born sub¬ 
sequent to the final publication of the record-of-rights, 
but before the expiry of the prescribed period of two- 
months, he is a necessary party to the application 
under S. 105, but the prescribed period of two 
months runs from the final publication of the record-of- 
rights and he must be added as a party within this 
period ; otherwise the application will be invalid. 
{Chatterjee and Pan ton, JJ.) SATI PROSAD GaRGA. 

V. Sanaton Dhara. 26 C. W. N. 38= 

61 1. 0. 549 = A. I. R 1921 Cal. 691.- 
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S. 105—Notice. 

| 

._ /it absence of plea of fraud, Court cannot try 

.question as to non-service of notice in suit for rent after 

decision under S. 105. , 

In the absence of a plea of fraud Court cannot try 
the question as to whether there was any service of notice 
on the defendant or not. If the defendant desires to 
challenge the proceedings under S. 105 on the ground of 
non-service of notice, he ought to question the proceed- I 
ings before the Settlement Officer, or by appeal, or by j 
way of proceedings proper for such relief. ( Chakravarti , | 

/.) Taramonee Choudhurani v. Sheikh Ei.im. ( 

92 I. C. 714 = A. I. R. 1926 Cal. 582. 

S. 105—Patni. 

- Suit for additional rent for additional area — 

Patnidar in possession of lands as given in record-of- 
rights — Record-of-rights not challenged—Suit will 
fail. 

Landlord brought a suit against certain patnidars for 
additional rent on the ground that the patni was origi¬ 
nally in respect of the lands of one village only and that 
the patnidars were in possession of more lands chan were 
settled with them. The landlords did not challenge the 
•correctness of the record-of-rights, nor did they prove 
that the “lot” in the patni patta meant only one 
tillage. , 

Held, the word “ lot ” in the parlance of patni patta 
usually meant a group of villages and as the plaintiffs 
did not challenge the record-of-rights or prove that the 
“ lot ” in the patni patta comprised only one village, ! 
they were not entitled to additional rent for additional j 
area. ( Greaves and Chakravarti, J J.) A RUN ; 

Chandra Sinha Bahadur v. Hemanta Kumar 
BaNERJEE. 98 I. C. 663 = 30 C. W. N. 906. 

S. 105—Permanent tenancy. 1 
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desire at future time you will measure the land and for 
the land thus found out on measurement you will be 
competent to settle the jama according to the rates pre¬ 
vailing for the different classes of land in the village. 
In the margin there was a subsequent interpolation 
“measurement of the land will be made in accordance 
with the terms of the kabuliat by a rasi of 80 cubits, 
1 cubit being equal to 18 inches.” The kabuliat was thus 
materially altered. 

Held, (/') that as the kabuliat formed the foundation 
of the claim of Rs. 5, kabuliat cannot be the evidence at 
all on the part of the landlord;. and further (//) that it 
cannot be evidence for additional rent as it was imme¬ 
diately necessary to enquire w’hat land was comprised in 
kabuliat so as to determine amount of encroachment 
which in its turn necessitated the reference to the void 
instrument, and thereafter presumption under S. 50 took 
effect and took away the claim altogether. ( Rankin , (7./. 
and Cam mi ad e, /.) HARAN CHANDRA v. KlSHORI 

Lal. 50 c. L. J. 173 = A. I. R. 1929 Cal. 789. 

S. 105 (1)—Procedure. 

- Application for substitution even after two 

months from the final publication of Record-of-Rights is 
valid. 

When S. 105 (1), Bengal Tenancy Act, speaks of an 
application, it is not necessary for the landlord or the 
tenant making the application to name any person. It 
is only necessary to indicate the holdings in the record 
in respect of which a settlement of fair and equitable 
rent is sought, and therefore an application to bring on 
record the heir or transferee of the right of the tenant 
after two months from the final publication of the 
Record-of-Rights is perfectly good. A. I. R. 1926 Cal. 
1037, Foil. ( Rankin, C. /, and Mitter , /.) SlBA 
Kumari Devi v. Doshi Ghosain. 46 C. L. J. 555 = 

106 I. C. 836 = A. I. R. 1928 Cal. 146 


——- Lease granted from generation to generation — 

Permanent tenancy is created. 

Although no premium is paid, the tenancy is perma¬ 
nent, if the grantee is authorised to cultivate from gene¬ 
ration to generation. {Mukerjee and Panton, JJ.) 

Rishikesh Law v. Satish Chandra Pal. 

35 Cal. L. J. 90 = 64 I. C. 774= 

A. I. R. 1922 Cal. 123. 

S. 105—Powers under. 

- Revenue Officer can enquire as to existing rent. 

Under S. 105 the Revenue Officer is entitled in order 
to settle fair and equitable rent to enquire as to existing 
rent and to determine all questions that may arise under 
S. 105-A or S. 106. 44 Cal. 783, Foil. (Suhrawardy 
and Garlick, JJ.) KaILASH SUNDARJ DASI v . 

Midnapur Zemindary Co., Ltd., 

32 C. W. N. 999 = 115 I. C. 525 = 

A. I. R. 1929 Cal. 47. 

Ss. 105 and 50—Presumption. 

- Claim for amount on account of submerged land 

-on basis of kabuliat and further for enhancement of 
retit for excess of land—Kabuliat materially changed 
by interpolation regarding unit of measurement — Kabu¬ 
liat was held void for claim and in latter case pre¬ 
sumption under S. 50 took effect. 

In a proceeding under S. 105, a landlord put forward 
a kabuliat as the governing document of the tenancy 
and on the basis of that asked first of all for Rs. 5 on 
account of the suspension of rent on account of 3£ 
bighas of land submerged under water at that time. The 
second relief was for enhancement of rent on account of 
the rise in the price of crops. Thirdly, he asked for 
additional rent on account of additional area. The 
kabuliat contained the usual terms : “Whenever you so 


- Subsequent withdrawal of one of the plaintiffs — 

Application is not invalidated. 

After the application is properly made under S. 105 
its subsequent progress is regulated by the rules of pro¬ 
cedure provided by the Civil Procedure Code. The 
matter then passes from the control of the Bengal Ten¬ 
ancy Act to the dominion of the Civil Procedure Code. 
The subsequent withdrawal from the proceedings, of 
one of the landlords does not render them invalid unless 
they are so rendered by virtue of the C. P. Code (1923) 

, P. H. C. C. 273, Foil. ( Suhrawardy and Duval , //.) 
JOGENDRA NARAYAN SlNGHA V. MOHAMED ISMAIL 

CHOWDHURY. 52 Cal. 139 = 86 I. C. 1035 = 

A. I. R. 1925 Cal. 637. 

;- C P. Code, 0. 23, R. 1 (4)— Withdrawal by one 

| co-plaintiff without consent of others is not permissible. 

The Revenue Court cannot permit one of the plain- 
I tiffs to withdraw without the consent of the other co¬ 
plaintiffs. {Suhrawardy and Duval,//.) JOGENDRA 
! NARAYAN SlNGHA V. MOHAMED ISMAIL CHOW¬ 
DHURY. 52 Cal. 139 = 86 I. C. 1035 = 

l A. I. R. 1925 Cal. 637. 

S. 105—Res judicata. 

' - Two plots held uiider one landlord—Decree with 

i regard to one operates as res judicata in other if parties 
to suits under S. 105 same and sued in same capacities. 

The decree of the Court under S. 105 with regard 
to one of the tw ? o plots held by tenants under one land¬ 
lord is binding on the tenants and operates as res judi¬ 
cata with regard to the other plot if the parties to the 
subsequent suit under S. 105 and the capacity in which 
they are sued is the same. {Page, /.) FaREY HOS- 

sein Mir v. Nagendra Kishore Roy Chou- 
DHURY. 34 C. W. N. 730= A. I. R. 1930 Cal. 533. 
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- Rent found in previous suit — Finding is res judi¬ 
cata os regards rent for those years — Decision sufficient 
to rebut presumption from entry in Rccord-of-Kights. 

A decision as to the rent payable may not be res judi¬ 
cata in the sense that it finally decided the rate of rent 
between the parties. But it is res judicata that for the 
years for which that suit was brought the rent was the 
amount then found. The decision is sufficient to sup¬ 
port the finding that the presumption arising from the 
entry in the Record-of-Rights had been rebutted. (New- 
bould, /.) BROJENDRA KlSHORE ROY CHOUDHURY 

v. Sh. SoMAR ALI. 68 I. C. 298 = 

A. I. R. 1923 Cal. 282. 

S. 105—Rule 63(1.) 

- Rule cannot govern the construction of S. 105 the 

rule not being appositely worded. 

Rule 63 (1) cannot govern the true construction of 
the Act, and as the rule is not appositely worded it is 
the rule that must give way to the true construction of 
S. 105 (1). (Greaves, Makerji and Chakravarti, JJ.) 
BIR BIKRAM KISHORE7'. Ambika Charan. 

43 C. L. J. 591 = 31 C. W. N. 860 = 97 I. C. 142 = 

A. I. R. 1926 Cal. 1037. 

S. 105—Sco e. 

- Application made only against one of the joint 

tenants — Landlord's remedy under S. 105 is exhausted. 

Where an application for settlement of rent against 
one of the co-tenants was made and the matter was 
fought out to a finish in the landlord’s presence and 
ultimately the application was dismissed on the ground 
that such an application must be brought against all the 
joint tenants, 

Held, that in such a case the landlord’s remedy under 
S. 105 must be deemed to be exhausted and he must 
pursue his remedies in civil court, if any. ( Rankin, C.J. 
and Witter, J.) SlBA KUMARI DEVI v. DOSHI 
GHOSA1N. 46 C. L. J. 555 = 106 I C. 836 = 

A. I. R. 1928 Cal. 146. 

- Landlord proceeding under S. 105— Rent fixed 

takes effect from agricultural year next—Rent for back 
years for the additional area cannot be claimed. 

Where the landlord proceeds under S. 105 of the Act, 
the increased rental takes effect from the beginning of 
the agricultural year next after the date of the decision 
fixing the rent, and it is not open to him to sue on the 
contract for the back rents of the additional area. 
(Cuming and Chakravarti, JJ.) CHANPI CHARAN v. 
Meher BaNU. 52 Cal. 910 = 91 I. C 1016 = 

A. I. R. 1926 Cal. 172. 

- Proceedings under—Purchaser at rent sale bound 

by subsequent decision. 

Any one who buys a holding at an auction must be 
taken to know perfectly well that he is buying a holding 
the rent of which may be enhanceable. If it is subse¬ 
quently increased beyond the figure in the sale certificate 
even against representatives of the defaulting tenant by 
proceedings begun before the auction, the auction pur¬ 
chaser is bound by such proceedings. (Rankin, J.) 

Khetra Mohan de v. Satish Chandra Giri. 

83 I. C. 556 = A. I. R. 1923 Cal. 438. 

- C. P. Code, S. 11 —Rent suit in respect of 

tcven jotes dismissed—Seven jotes ceasing to exist as such 
but converted into two jotes—Suit in respect of one such 
jote under S. 105, Bengal Tenancy Act, is not barred. 

Where rent suits in respect of seven jotes were dismiss¬ 
ed and subsequently thereto the seven jotes ceased to 
exist, being converted into two jotes and in respect 
of one such jote a suit under Section 105, Bengal Ten¬ 
ancy Act, was brought, held , whether the decision in the 
rent suits can operate as res judicata where the former 
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suit was for payment of rent and the new suit for fixa¬ 
tion of fair and equitable rent under very different sets, 
of circumstances. (C. C. Ghose and CJiotzner, //.) DEBI 

Prosad Bharat v. Official Trustee of Bengal 

37 C. L. J. 314 = 721. C. 1013=" 

A. I. R. 1923 Cal. 333.. 

- Rent fixed by compromise under S. 105 —Subse¬ 
quent decision fixing different rate is without jurist- 
diction. 

The rent was fixed under S. 105 by compromise.. 
Later on in 1910 the suit was decreed based on lesser 
rate of rent admitted by tenant. In the present suit rent 
at rate fixed by the compromise was demanded. 

Held, the Court which decided the rent suit in 19l0> 
had jurisdiction to pass a decree for the rent for the years, 
which were in suit in that particular case, but in view of 
the provision of S. 109 of Bengal Tenancy Act, it obvi¬ 
ously had no jurisdiction to pass a decree fixing the rate- 
of rent as this had already been decided in the proceed¬ 
ing under S. 105 by a compromise decree and in so far- 
as it did so there was no doubt that it was acting with¬ 
out jurisdiction. This being so, the decision cannot be- 
res judicata. (Coutts and Ross , J J.) RAMESHWAR 

Singh Bahadur v . Yonnus Momin. 

1922 P. H. C. C. 68 = 65 I. C. 474 = 

3 Pat. L. T. 130 = 6P. L. J. 588 = 

A. I. R. 1923 Pat. 101^ 

- Section is not retrospective. 

The fair rent which had been settled in the proceeding 
under Section 105 cannot possibly have retrospective- 
effect. (Mocker jec and Cuming, JJ.) RAJENDRA 
Narayan Mazumdar v. Sheikh Kalim. 

49 Cal. 875 = 67 1. C. 813=26 0. W. N. 758 = 

A.I.R. 1922 Cal. 575.. 

Ss. 105 and 105-A—Second appeal. 

- Decision by Special Judge—Question of principle- 

involved—Second appeal lies. 

If the decision of the Special Judge does not merely 
settle a rent but involves a question of principle as to-, 
the basis upon which rent is to be settled, the decision 
of the Special Judge is appealable to the High Court.. 
(Greaves and Graham, JJ.) PRASANNA KUMAR RAY 

v. arun Chandra Singha. 29 C. W. N. 353= 

85 I. C. 693 = A. I. R. 1925 Cal. 656.. 

- Question as to—Maintainability of suit — Second" 

appeal lies. 

Second appeals not from decisions of Special Judge¬ 
settling fair and equitable rents, but from decisions, 
recording the maintainability of ihe suits, do lie. 
(Adami and Bucknill, JJ.) KUMAR MADHAV SUREN- • 

DR a Sahi v. Awaph Missir. 3 Pat. L. T. 316= 

65 I. C. 349 = A. I. R. 1923 Pat. 86.. 

S. 105—Settling rent. 

- 4 Settling rent ’ means deciding something pre¬ 
viously unsettled—No rent fixed in Record-of-Rights or - 
rent mentioned therein accepted as correct—Increase or - 
abatement demanded—Decision in such cases would be ■ 
decision settling rent. 

“ Settling rent ” has a technical meaning. Ordinarily* 
“ settle ” would mean decide something which was. 
previously unsettled. Where there was no rent fixed in 
the Record-of-Rights or where the rent mentioned in the * 
Record of-Rights is accepted as correct and increase or * 
abatement is demanded thereupon on one of the grounds 
mentioned in the Act, the decision of the Settlement : 
Officer in such and similar cases would be a decision 
settling rent. “ Settling a rent ” must be distinguished 
from settling a dispute relating to rent. 31 Cal. 380, Foil.. 
(Suhrawardy and Garlick, JJ.) KA1LASH SUNDAR1 £ 
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Dasi v . Midnapur Zemindary Co., Ltd. 

32 C. W. N. 999 = 115 I. C. 525 = 

A. I. R. 1929 Cal. 47. 

S. 105—Subsequent Suit. 

- Decision on rate of enhancement only—Decision 

does not operate as res judicata on question of correct 
rent. 

Where the decision under S. 105 does not determine 
what the correct rent of the holding is but merely decides 
what the rate of the enhancement should be, the decision 
will not operate as res judicata in the investigation of the 
question as to what the true rent was at the date of the 
entry in the khatian. 44 Cal. 783 ; A.I.R. 1926 Cal, 822. 
Ref. ( Makerji , /.) J AMIR ADDIN v. KHADEJANESSA. 

114 I. C. 407 = A. I. R. 1929 Cal. 685. 

- Suit to recover rent as settled in a proceeding 

tinder S. 105 for jama consisting of ten plots — Tenant 
contending that jama consisted of three plots and not of 
ten plots as alleged—No decision as regards the plots of 
which the jama consisted by the Revenue Officer—Decision 
under S. 105 ?vas held to be not operative as res judicata 
and the Civil Court was held to have power to go into the 
question as to the rent of the holding. 

In a suit by a landlord A to recover rent as settled in 
a proceeding under S. 105 it was contended on behalf 
of the tenants that the jama consisted not of ten plots 
of land as alleged o:< behalf of A , but of three plots only 
and that the remaining seven plots did not appertain 
to Mudafat G which. according to A , was the Mudafat to 
which the jama appertained but to Mudafat K ; and it 
was further pleaded that the holder of Mudafat K had 
instituted a title suit against the parties to this suit and 
that, in that suit, which was decreed in 1920, it was de¬ 
clared that the said seven plots appertained to Mudafat 
K and the possession of the holders of that Mudafat 
was confirmed in respect of the said seven plots. A 
contended that the decision under S. 105 had the force 
and effect of a decree of a Civil Court and it should 
have been given effect to in that way. 

Held , that the principle of constructive res judicata 
could not be applied to a decision under S. 105 and 
that although it was open to the Revenue Officer to 
have arrived at a decision as regards the plots of which 
the jama consisted, inasmuch as no decision with re¬ 
gard to that matter had in point of fact been arrived 
at, the decision fixing the fair rental for the ten plots 
of land of which the jama was alleged to consist 
would not in any way operate as res judicata. 44 Cal. 
783, Rel. on. (Mukerji , /.) KlRAN CHANDRA ROY v. 
JAGANNATH BANIK. 114 I. C. 670 = 

A. I. R. 1928 Cal. 472. 

- Proceedings based on assumption that lands are 

rent-paying—Question of liability to pay rent not decided 
—Question is not barred . 

Where proceedings under S. 105 are based on the 
assumption that the land concerned is rent-paying and 
owing to there being no appearance on behalf of the 
tenants, the question whether the land is rent-paying or 
lakheraj land could not be agitated, the plea that lands 
are not rent-paying lands is not barred by the provisions 
of S. 105. {Duval and Mitter . JJ.) KSHETRA LAL 
Singha Roy v. Prohlad Chandra. 101 I.c. 800- 

A. I. R. 1927 Cal. 603. 

*- Holding recorded in record-of-rights as rent- 

paying—Application by landlord under A. 105 for settle¬ 
ment of rent , decided ex parte —Suits against landlord 
by tenants for declaration that they are lakherajdars, 
are 7iot barred but decision under S. 105 cannot be de¬ 
clared to be inoperative. 
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In the settlement proceedings certain holdings were- 
recorded in the record-of-rights as rent-paying, 
and liable to assessment of rent. An application was 
subsequently filed by the landlord under S. 105 for the- 
| settlement of fair and equitable rent for those holdings. 
Those proceedings were decided ex parte against the 
tenants who did not appeal. In suits against the landlord 
by the tenants for a declaration that the tenants were 
lakherajdars in respect of those lands, and for a further 
declaration that the lands did not appertain to the jamas 
as alleged by the landlord, and that the decisions of the 
Revenue Officer were not binding upon them. 

Held , that the suits were not barred by S. 109. 

45 Cal. 783, Foil; 24 C.W.N. 123, Dist. A.I.R. 1925 

Cal. 845 (F.B.), Expl. (Suhrawardy and Mukerji, //.) 
PRYAMBADA DEBI V. PRIYANATH. 43 C. L. J. 327 = 

30 C. W. N. 826 = 95 I.C. 334 = 

A.I.R. 1926. Cal. 822. 

S. 105—Subsequment Suit. 

- Application for additional rent for excess area , 

dismissed for non-prosecution—Subsequent suit for 
additional rent cannot be maintained but may be treated 
as a suit for rent at original rate. 

Where the plaintiff has made an application under 
S. 105 claiming additional rent for excess area and 
that application is dismissed for non-prosecution, the 
claim for additional rent for excess area cannot be 
maintained in a subsequent suit. A.I.R. 1925 Cal. 845, 
Foil. But where the claim for enhancement has been 
abandoned by the plaintiff the suit may be treated as a 
suit for rent at the original rate. 48 Cal. 157, Foil. 
{Newbould and Graham , //.) ThaKURDUST 

TEVVARl V. MAHAMMAD IBRAHIM. 91 I.C. 178. 

- Suit in ejectment—Defendant cannot get advan¬ 
tage of stay of proceedings under S. Ill by merely 
raising a question of status. 

vSection 111 does not mean that in any case in which 
the defendant chooses to raise a question as to status the 
landlord »s prevented from taking action under the- 
ordinary law in such matters. 

A suit in ejectment was brought against the defendant 
alleging that he was an under-raiyat and that notice had 
been given under S. 49. The defendant claimed to be 
an occupancy raiyat, and having claimed to be an occu¬ 
pancy raiyat he contended that by S. Ill the proceed¬ 
ings against him should in effect be stayed until three 
months after the final re-publication of the record-of- 
rights. 

Held , S. Ill did not apply to the case. 3 C. L. J. 133 
3 C. L. J. 63n and A.I.R. 1925 Cal 1211; Ref. 
{Rankin, C.J. and Costello , /.) KHEMADANDA KUMAR 
v. Rashamya Haldar. 32 C. W. N. 132 = 

106 I.C. 875 = A.I. R.1928 Cal. 388. 

S. 105-A—Decision under. 

- Decision is res judicata and cannot be re-agitated 

even as defence. 

Where in a proceeding under S. 105-A of the Act it 
has been found that the relationship of landlord and 
tenant does not exist between the parties, that decision 
operates as res judicata and the defendants are not en¬ 
titled in a suit for ejectment by the landlord to re-agitate 
the question. 3 P. L. J. 379, Foil. {Jwala Prasad and 
Macpherscm , //.) LALJI SlNGH v. LaKSHMI NARAIN 

Singh. lOPat.L. T. 91 = 97 I. C. 708 = 

A.I. R. 1927 Pat. 32. 
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S. 106—Applicability. 

_ Dispute as to whether certain piece of land is in 

exclusive possession of any party or in joint possession of 
the parties — S. 106 applies. 


The comprehensive words of Section 106 include a 
case where the dispute is as to whether a particular par¬ 
cel is in exclusive possession of any one of the parties or 
in joint possession of two or more of the parties. 
(.Mookcrjee, A. C. J. and Fletcher , /.) GOBINDA RaNI 

Dasya v. Mohin Chandra. 35 C. L. J. 195 = 

A. I. R. 1921 Cal. 813. 


S. 106—Kabuliyat. 

-On an application for enhancement of rent the 

facts were found to be these. At the time of which any 
historical knowledge was available, the tenure in question 
was created, the lands were not all cultivable and had to 
be reclaimed. The rent was therefore fixed not on the 
quantity of the lands left out but on the quantity of land 
that could be brought under cultivation by the Talukdar. 
It was specifically mentioned in the Kabuliyats of 1223 
(B. S.) that the rent payable at the time was to be paid 
on the quantity of the land under cultivation until there 
was a measurement. A later document of 1249 contained 
no terms as regards enhancement. Held, that the docu¬ 
ment of 1249 was merely a recognition of the original 
tenancy created in 1223 and the rent could be increased 
according to the terms embodied in the Kabuliyat of 122a. 
(Suhrawardy and Cuming, JJ-) JGY CHANDRA 

Chakrabukthy v. Srjjut Kumar arunchandra 
S lNHA. 67 I. C. 241 (Cal.). 

S. 106—Nature of Suit. 

- Suit under S. 106 cannot pray for possession. 

A prayer for possession cannot be included in a suit 
under S. 106. 19 C. W. N. 911 and 15 C. W. N. 974, 
Foil. (Mukerji and Afitter, JJ.) BROJO MOHAN PAL 
V. DARSAN PAL. 49 C. L. J. 294 = 

34 C. W. N. 47 = 120 I. C. 155 = 

A. I. R. 1929 Cal. 308. 


-A suit under S. 106 of the Act has no legal con¬ 
comitants which differentiate it from any other ordinary 
civil suit. ( Bucknill , J.) JANKI KOER v. \\ ALI 

Muhammad. 611. C. 420 (Pat.). 

S. 106—Powers of Revenue Officer. 

- Denvers of Revenue Officer are to decide about 

possession only but can decide title of landlord and 
tenant except in case of neighbouring estates. 

A Revenue Officer in deciding disputes between rival 
proprietors under S. 106 is confined to the question of 
possession alone and is not competent to decide the 
question of title. It is quite true that the Revenue 
Officer is competent to decide the question whether the 
relationship of landlord and tenant exists, but. he is only 
competent to decide the question provided the question 
is not between neighbouring estates. Where plaintiff is 
asking the Court to determine that he ought to be 
recorded not as a tenure-holder but as a proprietor 
and that the proprietor’s khewat with respect to the 
aforesaid land should be prepared in his name, he is 
definitely asking the Court to decide a question of title as 
between him and the defendants. Where the Settlement 
Officer had no jurisdiction to entertain the suit, he has 
no jurisdiction to make any order under S. 106 trans¬ 
ferring the case to a competent Civil Court for trial. The 
Civil Courc accordingly has no jurisdiction to try the 
suit. (Ross and Bucknill, JJ). E. A. MOORE v. RaI 

Babu Gulabchand Sahf.b. 

4 Pat. L. T. 68 = 73 I. C. 5=1 Pat. L. R 157 = 

A. I. R. 1923 Pat. 213. 
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S. 106—Record-of-rights. , 

- Entry in Record challenged—Court should fi tt j 

if the evidence justifies entry. 

Where the Court has before it the evidence upon 
which the record was prepared and where the plaintiff 
denies the correctness of the record, the Court must come 
to a finding as to sufficiency of the evidence to justify the 
entry. (Ross, J.) JaNKI KUAR v. USMAN SAIN. 

62 I. C. 417 (Pat.). 

- Civil suit to correct entry in record-of-rights is 

maintainable. 

A civil suit lies to correct an entry in the record-of- 
rights prepared under the provisions of the Bengal 
Tenancy Act. 35 Cal. 1013, Diss. from. (Greaves and 
Newbould , JJ.) MD. AYEJUDDIN MEA v. PRODYAT 
Kumau. 48 Cal. 369 = 

25 C. W. N. 13 = 611. C. 603 = 

A. I. R. 1921 Cal. 741. 

- Entry affects proprietor of neighbouring estate. 

An entry in the record of-rights operates in the same 
way between landlords of neighbouring estates as be¬ 
tween landlord and tenant, or between tenant and tenant. 
(Das and Adami, JJ.) BlBI WaKILANz/. DEONANDAN 
Prasad. 2 Pat. L. T. 81 = 59 I. C. 298 = 

A. I. R. 1921 Pat. 268. 

S. 106—Res judicata. 

- Tank recorded as niskar of defendant—Suit by 

plaintiff under Bengal Tenancy Act for correcting the 

entry but failing - Subsequent suit in Civil Court for 
possession and declaration that tank is his mal and not 
defendant's niskar is barred — C. P. Code , A. 11. 

Plaintiff sued to recover possession of a tank with its 
banks on declaration of his title therein alleging that it 
was not the niskar property of the defendant but part of 
his mal property. The tank and its banks were recorded 
in the Record of-Rights as held by defendant 1 in niskar 
right. The plaintiff had prior to this suit instituted a 
suit under S. 106 for correction of the entry alleging that 
it was his mal property but failed therein. 

Held, that the decision in the suit under S. 106 
operated as a bar to the present suit. (Case-law con¬ 
sidered.) (Muker ji and Mallik , J J.) CHANDI 
ChaRAN v. Lal Baxa. 49 C. L. J. 285= 

33 C. W. N. 623= 1201. C. 147 = 

A. I. R. 1929 Cal. 385. 

-Where a suit by the plaintiff under S. 106 of the 

B.T. Act for the correction of an entry in the Record-of- 
Rights after establishment of plaintiff’s rent-free title is 
dismissed for default by a revenue court, a subsequent 
suit in a civil Court for declaration of plaintiff’s rent- 
free title is barred. ( Walmsley and Greaves , JJf) 

apurba Krishna Roy v . atarmani Dasi. 

64 I. C. 889 (Cal.); 

S. 106—Scope. 

-The scope of a suit under S. 106 can extend to 

question of title. 12 C. W. N. 8 (Per Woodroffe, J ), 
Expl.; 18 C. W. X. 938, Expl. and Dist.; 13 I. C. 311 
and A.I.R. 1927 Cal. 216, Ref.; 24 C.L.J. 79, Dist.; 
64 I.C. 889, Foil. (Mukerji and Mitter , J J.) BROJO 
Mohan Pal v. Darsan Pal. 49 C. L. J. 294= 

34 C. W. N. 47 = 1201. C. 155= 

A. I. R. 1929 Cal. 308. 

- Scope of suit to alter entry in Record-of-Rights 

is confined only to existing or actual possession . 

In a suit under S. 106 the Revenue Officer is confined 
to the question of possession and cannot be asked to 
adjudicate upon the title of rival claimants. What is 
the Revenue Officer has to go upon primarily is the 
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question of actual possession in making an entry in the 
Record-of-Rights and therefore the scope of the suit or 
proceeding under S. 106 to alter an entry so made must 
also be limited to the question of actual or existing pos¬ 
session. 12 C. W. N. 8 and A. I. R. 1923 Pat. 213, Rel. 
•on. (Fazl Ali and Chatterji, JJ) JAGEYANAND 
v. GlRJANANDA. 117 I. C. 644 = 

A. I. R. 1929 Pat. 590. 

--A Revenue Officer deciding disputes under S. 106 

is confined to the question of possession only. ( Cuming , 
/.) SEBA Das Jana v. Njroda Bala Dasi. 

63 I. C. 602 (Cal.). 

Ss. 106 and 113—Scope. 

-- Rectificatian of Record docs not bar suit under 

S. 113. 

The rectification of the Record of Rights as regards 
the existing rights according to S. 106 does not amount 
to a settlement of rent so as to bar a suit under S. 113. 
{Chaudhuri and Chose, //.) MaNINDRA CHANDRA 

Nandi v. Upendra Chandra Hazra. 

60 I. C. 959 = 47 Cal. 1006. 

Ss. 106 and 109—Subsequent suit. 

- Application under S. 106 for correcting entry in 

Record-of Rights withdrawn without leave to institute 
fresh application—Subsequent suit for recovery of pos¬ 
session against applicant—Section bars only plaintiff 
and does not bar defendant though an applicant under 

S . 106. 

An application under S. 106 for correcting entry in 
the record-of-rights was withdrawn without leave to in¬ 
stitute a fresh application. A suit for recovery of pos¬ 
session and declaration of title was subsequently brought 
against the applicant alleging that plaintiffs were rever¬ 
sioners of one Padarath. The defence was that long 
before succession opened he had purchased the land for 
value. Plaintiffs pleaded bar of S. 109 to the defence. 

Held , that the subject-matter of the application was 
different from that of the suit and hence the section was 
not a bar. Further the bar was upon a plaintiff if he 
had already been an applicant but the defendant who 
had been an applicant before the Settlement Officer was 
not barred in any way. 24 C. L. J. 79, Foil.; 52 Cal. 
394 (F. B.), Expl. and Dist. (Courtney Terrell, C. J. 
and Mullich, /.) Ram narayan Singh v. Sukhdeo 
Teli. 7 Pat. 786 = 117 I. C. 557 = 

9 Pat. L. T. 609 = A. I. R. 1928 Pat. 579. 

S. 107— Decree. 

-A decree in S. 105 proceedings operates as Civil 

Court decree. The Settlement Officer has jurisdiction to 
try the case under S. 105 to enhance rent in case of 
homestead lands and decision under S. 105 proceedings 
must be taken to be binding on the parties. A. I. R. 
1924 Cal. 907, Foil.; A. I. R. 1926 Cal. 1101, Rek on. 
{Milkerji, J.) MANMATHA NATH SaRKAR v. 

Devendra Nath Samanta. 1071. C. 743. 

- Decree of a Revenue Officer in a proceeding under 

S. 105 has the force of a decree of a Civil Court — B. T. 
Act , S. 105. 

The decree of a Revenue Officer under S. 105 has the 
force of the decree of a Civil Court. 

Where the record-of-rights contained a decision by 
the Settlement Officer that a certain amount was fair 
and equitable rent, 

Held , that so long as the decree subsisted it was not 
■open to a defendant in a suit for rent to have the ques¬ 
tion whether the land was liable to rent tried again. 
f Makerjee and Rankin, JJ.) DHARANI MOHAN ROY 

D. D.—VOL. 1—39 
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V. ASHUTOSH MOOKERJEE. 40 C. L. J. 34 = 

82 I. C. 396 = A. I. R. 1924 Cal. 907. 


S. 107—Procedure. 


- Does not make O. 6, R. 14, C. P. Code, applicable 

to applications under S. 105, B. T. Act. 

S. 107 of B. T. Act makes the procedure for the trial 
of suits laid down in the Civil Procedure Code applic¬ 
able to proceedings under S. 105 of the Bengal Tenancy 
Act, and not to applications initiating the proceedings ; 
and therefore it does not make the provisions contained 
in the Code of Civil Procedure relating to the 
verification of a plaint applicable to such proceedings. 
(Dawson Miller, C.J and Kulwant Sahay , /.) HAZARI 
LaL SAHU v. AMBICA GlR. 

3 Pat. 67 = 1923 P. H. C. C. 273 = 79 I. C. 5 = 
2 Pat. L. R. 169 = 5 Pat. L. T. 591 = 

A. I. R. 1924 Pat. 104. 
S. 107—Res judicata. 

- —Decree in proceedings under S. 105 fixing the 

area and the rent of the holding—Landlord suing the 
tenants on that basis—The decree was held to be conclu¬ 
sive between the parties and the tenants were held to be 
bound to pay the rent fixed by the Settlement Officer. 

After the final publication of the Record-of-Rights 
proceedings under S. 105 were started at the instance of 
the landlords and the Revenue Officer settled the fair 
rent of the land in arrears at Rs. 18-5-9. The decree in 
those proceedings showed that the tenants were in 
possession of 21 bighas 5 cottas odd land and that the 
fair rent assessed on the same was Rs. 18-6-9. Upon 
the basis of this assessment the landlord brought a suit 
to recover arrears of rent against the tenants. The 
tenants contended that there should be entire suspen¬ 
sion of rent as the landlord dispossessed the tenants 
from 5 bighas 8 cottas of land and that the holding 
in respect of which the rent suit was brought consisted 
of 25 bighas odd and was held at a rental of Rs. 15-6-11 
gandas. The defence also alleged that there should, in 
any event, be proportionate reduction of rent. They 
further contended that the decree passed in proceeding 
under S. 105 was an ex-parte decree and the tenants did 
not raise the contention that they were entitled to sus¬ 
pension of rent by reason of dispossession by the land¬ 
lord from a part of the disputed holding. 

Held , that the decree under S. 105 was conclusive 
between the parties in suit on two questions, (1) 
the area of the holding; and (2) the rent of the 
holding So long as the decree stood, tenants were 
bound to pay the rent fixed by the Settlement Officer in 
respect of the holding of 21 bighas found in iheir pos¬ 
session by the Settlement Officer. The fact that the 
decree was an car parte one did not take away from the 
effect of the decree. A I. R. 1924 Cal. 907, Foil 
{Rankin, C. J. and Mitter, J.) SAJJAD AHaMAD v 

Trailakya Nath. 55 Cal. 464=116 I c 37* = 

32 C. W. N. 472 = A I. R. 1928 Cal. 479. 

S. 108—Limitation. 


- Twelve months limitation applies to making of 

application and net to passing of order. " s 7 

It is sufficient if the application for revision was made 
within the period of 12 months even if the order in 
revision was not passed until more than 12 months had 
expired from the date of the order sought to be revised 
(i Greaves and Panton, JJ.) ReSHEE Case Law 7 / 
Kedarnath Marik. 30 C w tvt 

95 1.0.971 = A. I.B. 1926 Cal 849. 

S. 109—Bar of suit. 

- Subject-matter of application under S 105 an / 

subsequent suit under S. 7 not same—Suit is not ba~ d 
—Similar nature of defence is immaterial. . 
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Where the subject-matter of the suit under S. 7 is not 
the same as the subject-matter of the application under 
S. 105, the suit is not barred under S. 109 even if the 
defence taken by the defendants in the suit is the same 
as the objection taken by them in the application under 
S. 105, namely, that the rent of the tenure was fixed for 
ever and was not liable to enhancement. The nature of 


BENGAL TENANCY ACT (1885), S. 109. 


Held, that the subject-matter of subsequent suit was 
not the same as the previous application under S. 105 and 
the suit was not barred under S. 109. A. I. R. 1925 Cal. 
845 (F. B.). Foil. (Milker ji and Bose , //.) H EM ANT A 
Kumari Devi v. prasanna Kumar Datta. 

56 Cal. 584 = 120 I. C. 249 = A. I. R. 1930 Cal. 32. 

ever uui uauic v.,i uan'-vu.v..*- - — — Appl i cation under 105 for enhancement of retit 

the objection taken by the tenure-holder is not and j uu der S. 30 (b) withdrawn — Subsequent suit for cn. 

t • l i 1. . a. t. _ kb .vA'.ffor r\( 1 r . a .j ... _ J • IT j O 1 AO J- ... t 


lllL UW ICUUUll tauui 1 9 j 111 v. IV.UUJV ..v*. -- - -- | /((« t ' ^ / i// 

cannot be considered to be the subject-matter of the i Paneement — Subject-matter different — S. 109 is no bar. 
application. A. I. R. 1925 Cal. 845 and A. I. R. 1929 j Where plaintiff made an application under S. 105 for 
p q 134 . Dist. ( Courtney Terrel , C. J. and A i: l want j enhancement of rent under^S. 30 ( b ) in 1916 but with- 
Sahav /.) ABDUL SATTAR v. RaJKISHORE SaH. drew the same and subsequently filed a suit for enhance- 

A. I. R. 1930 Pat. 161. { men t of rent in 1923, 

_ Application under S. 105 withdrawn or dis- j Held, that the subject-matter not being^the same, 

misted _ Subsequent proceedings are barred. S. 109 was no bar to the suit. A. I. R. 1925 Cal. 845 

..... . . c: „k (F. B.), Discussed. (Suhrawardy and Garlick , JJ\ 

Once an application w made under S. 105 and sub- ^ 0UD * MIN1 DASSVA \, Basir MAMUD. ' 

33 C. W.N. 498 = 115 I. C. 586= 

A. I. R. 1928 Cal. 841. 

- Application by landlord for settling fair rent 

under S. 105 pending — Subsequent rent suit by landlord 
in respect of that holding net barred. 

To attract the opertation of S. 109, it is essential to 
establish that the civil suit has, for its subject, a matter 
which has already formed a subject of an application 
under S. 105. The defendant-tenant held 13 jamas 
under the plaintiff. There was settlement and survey 
under the Bengal Tenancy Act and the record was 
prepared by the settlement officer, and these 13 jamas 
were amalgamated and the rent shown to be Rs. 170 
odd. After the final publication of the record an appli¬ 
cation was made by the landlord under S. 105, Bengal 
Tenancy Act, for assessment of fair and equitable rent. 
The tenant-defendant filed objections in that proceeding. 
The main objection being that he did not hold one jama, 
but 13 separate jamas under the landlord, and the settle¬ 
ment officer was wrong in consolidating those jamas 
without his consent. While that proceeding was still 
pending, the settlement officer not having come to any 
decision whatever upon the application the landlord 
instituted a rent suit with reference to one of those 
holdings. 

Held, that the suit was maintainable and it cannot be 
held on the analogy of the doctrine of constructive res 
judicata , that the jurisdiction of the Civil Court has been 
constructively excluded even when a point has been 


sequently withdrawn or dismissed for default, a suit on j 
the same subject-matter is barred. A. I. R. 1921 Cal. , 
455 and A. I. R. 1925 Cal. 845 (F. B.), Rel. on.; A.I.R. 
1927 Pat. 375. Dist. (Wort, /.) KANDHAYA LAI. 7/. 
SHEO TaHal Ahir. a. I. R. 1930 Pat. 69. 

_ Decision under S. 105 —Subsequent suit is barred. 

A subsequent civil suit based on the question of re¬ 
duction of area will be barred under S. 109 when the • 
question of area is constructively a matter of procedure I 
determinin'* the question under S. 105. (Dawson Miller, ( 
C. J. and Mullick, J.) KeSHEO PRASAD SlNGH v. 

BHAGWAT Saran PaNDE. 5 P. L. T. 98- 

75 I. C. 670 = 1924 P. H. C. C. 18 = 

A. I. R. 1924 Pat. 511. 

- Suit under S. 106 withdrawn with liberty—Later 

suit in Civil Court—S. 109 is no bar. 

As suit under S. 106 allowed to be withdrawn with 
liberty to bring a fresh one, is to be treated as one never 
instituted, S. 109 is therefore no bar to the institution of 
a suit for declaration and possession in a Civil Court. 
(Chattcrjce and Suhrawardy % //.) S. K. ACHARJl 
CHOUDHURY V. Umed ali Havaldar. 

35 C. L. J. 19 = 25 C. W. N. 1022 = 63 I.C. 954 = 

A. I. R. 1922 Cal. 251. 

Application dismissed for non-prosecution is 


within S. 109. 

An application which has been made, whether it is 
withdrawn or whether it is dismissed for non-prosecution, 
is nevertheless an application made within the meaning 

* * * a A ■ I /%r» AO /"I T 


iiv* v -rr’- — , w -- j - - i M — -— 

of the provisions of S 109. 40 Cal. 428; 28 C. L. j neither raised nor decided under S. 10:> read with 


J. 254, Doubted. (Mookerjcc, A. C. J . and Fletcher, /.) j 
AHEDA KHATUN *. MAJUBALI. 48 Cal. 157 = 

33 C. L. J 304 = 591. C 760 = 
A.I. R. 1921 Cal. 455. 

S. 109—Bar under. 

- Previous applications by one co-sharer landlord 

under S. 105 -Partition—Entire holding falling to co- 
sharer's lot—Fresh suit under S. 105 —Suit held not 
barred under S . 109. 

A co-sharer landlord applied under S. 105 for settling 
fair and equitable rent of his share of holding, joining 
ether co-sharers as pro forma defendants. The tenants 
objected to the application and their objections were 
allowed in two Courts. Subsequently High Court re¬ 
manded the case to the first Court observing that appli¬ 
cation would be maintainable under certain circumstances 
notably if there were separate contracts between the 
parties. Whereupon the fo-sharer landlord alleging that 
there were defects in the application which were irremedi¬ 
able withdrew the application. Thereafter on partition 
•with co-sharers entire 16 annas share of the holding was 
allotted to the co-sharer landlord. The co-sharer landlord 
then instituted the suit under S. 105. 


S. 105-A. 14 C. W. N. 897; 19 C. W. N. 636, Rel. on ; 
24 C. W. N. 223, not Foil. (Majumdar. J.) SARAT 
Chandra v. Mon Mohan. 46 C. L. J. 46 = 

104 I. C. 349 = A. I. R. 1927 Cal. 711^ 

- -Proceedings based on assumption that lands are 

rent paying—Question of liability to pay rent not decide 
ed—Question is not barred. 

Where proceedings under S. 105 are based on the 
assumption that the land concerned is rent paying and 
owing to there being no appearance on behalf of the 
tenants the question whether the land is rent paying or 
lakheraj land could not be agitated, the plea that lands 
are not rent paying lands is not barred by the provisions 
of S. 105. (Duval and Milter, JJ.) KSHETRA LAL 
SlNGHA v. PROHLAD CHANDER MAJUMDAR. 

1011. C. 800 = A. I. R. 1927 Cal. 603. 

- The lands recorded in record of rights as form¬ 
ing one jama—Application by landlord under S. 105 for 
increase of rent—Area of land considered in fixing rent 
—Suit for declaration of entry in record-of-rights to 
be erroneous is not barred. 

There was a record-of-rights in which the disputed 
lands were recorded as forming part of one jama. The 
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landlord then made an application for increase of rent 
under S. 105. There was a decision and the rent was 
increased. Then a suit was brought for a declaration 
that the record-of-rights recording the two lands in two i 
schedules as appertaining to one pima was erroneous. 

Held , the question whether the lands given in the two 
Schedules of the plaint were included in one jama or not 
was not a matter about which the application under 
S. 105 was made. It may be that the area of the land for 
which application was made for increase of rent by the 
landlord was taken into consideration. But the question 
in dispute in the suit cannot be said to be a matter which 
was the subject of the application under S. 105. ( B. B. ' 
Ghosc and Panton , //.) BASANTA KUMARI DEVI v . j 

Beni Madhab Mahapatra. 95 I. C. 788 = 

A. I. R. 1926 Cal. 1058. ' 

I 

- Application under S. 105 or S. 106 is no bar to a 

rent suit. ! 

A suit for rent is for relief against an alleged grievance 
which the plaintiff is entitled to institute under the 
general law. It is not concerning any matter which may 
form the subject of an application or suit under S. 105 
or S. 106. The mere fac* that in dealing with the defence 
in the suit the Court has to decide on matters which 
were the subject of an application under S. 105 or S. 106 
is no bar as S. 109 is only a bar to the entertainment of 
an application or suit and not the entertainment of a 
defence to an action. ( Suhrawardy and Mukerji, JJ.) 

Mahendra Nath v. Probal Chandra. i 

53 Cal. 475 = 95 I. C. 87 = A. I. R. 1926 Cal. 980. 


BENGAL TENANCY ACT (1885), S. 109. • 

- Withdrawal under S. 106 bars suit in Civil 

Court under S. 109. • ^ 

Withdrawal of suit under S. 106 with liberty to insti¬ 
tute a fresh suit if not barred, bars a fresh suit for the 
same relief in the civil court under S. 109. (Mockerjee 
and Walmsley, JJ.) DlNO NATH SlKDAR ANADI 

Krishna Dutt. 28C.W.n.703 = 

83 I. C. 873 — A.I.R. 1924 Cal. 854. 

_ Application under S. 105 made ami withdrawn 

—Civil suit for same relief is barred. 

There is no provision in the Bengal Tenancy Act that 
an application made under S. 105 and subsequently 
withdrawn has the effect of never having been made 
and therefore a civil suit against the same parties in 
respect of the same matter is barred by reason of 
S. 109.48 C. 157, Foil. (Walmsley and B.B. Ghosc, JJ.) 
(Maharaja) Sasi Kanta acharjya v. Balim 
Sekh. 27 C.W.N. 987 = 74 I.C. 1001 = 50 Cal. 626 = 

A.I.R. 1923 Cal. 624. 

S. 109—Defence. 

- Tenant's application for abatement dismissed — 

Subsequent suit by landlord for rent—Tenant can 
claim abatement in defence. 

A previous dismissal of an application by the tenant 
for an abatement of rent on the ground that there had 
been a decrease in area does not debar him in a subse¬ 
quent rent suit from contending that there had been a 
decrease in area and hence he was entitled to an abate¬ 
ment of rent. (Cuming and Gregory , JJ.) BENGA- 

ram Changa v. Bejoy Gobinda. 

91 I.C. 738 = A.I.R. 1926 Cal. 513. 


- Application for correction of record-of-rights 

dismissed for default is no bar to trial of the same ques¬ 
tion in a rent uit. 

An order purporting to dismiss an application under 
S. 105 or S. 106 for default without there being any 
adjudication on the merits does not amount to a decision. 
18 C. W. N. 504, Foil. (Suhrawardy and Mukerji , 
JJ.) Mahendra Nath v. Probal Chandra. 

53 Cal. 475 = 951. C. 87 = A. I. R. 1926 Cal. 980. 

- Application under S . 105 made but withdrawn 

with liberty to bring suit—Suit in Civil Court for that 
relief is barred . 

If an application is made under S. 105 of the Bengal 
Tenancy Act, and subsequently withdrawn whether with 
or without the permission of the court to bring a suit, a 
fresh suit on the same subject-matter is barred by the 
provisions of S. 109 of the Tenancy Act. The words 
‘subject of an application made’ admit of only one inter¬ 
pretation, and that is that once an application is made, 
the civil court cannot entertain an application, or suit in 
respect of the same matter. It is of no consequence 
what happens to the application ; it may be prosecuted 
to a conclusion, or abandoned, or dismissed for default, 
or withdrawn by leave of the court or without the leave 
of the court. It is the fact of the application being made, 
and not the manner of its disposal that has to be consi¬ 
dered. (Suhrawardy, J. dissenting.) (Walmsley , New- 
bould , C. C. Ghose , Suhrawardy and B. B. Ghose, JJ.) 

Becharam Choudhry v. purna Chandra Chat- 
TERJI. 41 C LJ. 456 = 88 I.C. 637 = 

29 C. W. N. 756 = 52 Cal. 894 = 
A.I.R. 1925 Cal. 845 (F.B.). 

- Previous application withdrawn — Section 

applies. 

S. 109 operates as a bar even in cases in which 
the previous application was withdrawn. (Pearsmi and 
Graham, JJ.) BlJOY KUMAR PAL v. NAGENDRA 

Nath Choudhry. 83 I.C. *76= 

A.I.R. 1925 Cal. 478. 


- Defence to an application or suit is not barred. 

Assuming the expression “entertain an application or 
suit” includes an application or suit made or instituted 
before the date of the application, suit or proceeding 
under Ss. 105 to 108, what is barred is the entertain¬ 
ment of an application or suit and not the entertainment 
of a defence to an application or suit. (Mookerjee and 
Cuming , JJ.) RAJENDRA NARAYAN MaZUMDAR v. 
Sheikh Kalim. 49 Cal. 875 = 67 I.C. 813 = 

26 C.W.N. 758 = A.I.R. 1922 Cal. 575. 

Ss. 109 and 106—Effect of decision. 

- Decision under S. 106 acts as res judicata. 

The decision in a proceeding under S. 106 that the 
defendant was a tenant and not a trespasser is res judi¬ 
cata in a proceeding by landlord under S. 109. 30 Cal. 
339, 364, Dist.; 3 Pat. L.J. 379; 9 I.C. 651, Foil. (Chat¬ 
ter jee and Pearson , J J.) JATINDRA NATH CHOWDHRY 

v. Azizur Rahoman Shana. 50 Cal. 79 = 

71 I.C. 307=A.I.R. 1923 Cal. 433. 

Ss. 109 and 105—Res judicata. 

- Doctrine of, does not apply to proceedings under 

Ss. 105-109, B. T. Act—C. P. Code , 6*. 11. 

The tenant claimed abatement of rent under S. 52, 
but no such question was raised or investigated in the 
proceeding under S. 105. The landlord contended 
that as in a case where S. 11, C. P. Code, is applicable, 
a question which might and should have been raised is 
deemed to have been raised and decided, High Court 
should hold under S. 109 that a matter has been the 
subject of an application under S. 105 whenever it 
might and ought to have been raised and decided under 

S. 105 read with S. 105-A. 

Held, that this contention is unsound. If this con¬ 
struction were accepted words which are not found there 
would have to be read into S. 109. It w r ould be held no 
the analogy of the doctrine of constructive res judicata, 
that the jurisdiction of the civil court has been construe 
tively excluded even when a point has been neither 
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raised nor decided under S. 105 read with S. 105-A. 
44 C. 783, Foil. {Das J.) MAHARAJA BAHADUR 
KESHO PRASAD SlNGH V. BHAGWANT SARAN PaNDE. 

67 I. C. 710 = A.I.R. 1923 Pat. 174. 

S. 109—Scope. 

- -Application under S. 100 for correcting entry 

in Record-of flights withdrawn without leave to insti¬ 
tute fresh application—Subsequent suit for recovery of 
possession against applicant—Section bars only plain¬ 
tiff and does not bar defendant though an applicant 

under S. 106. 

An application under S. 106 for correcting entry in 
the Record-of-Rights, was withdrawn without leave to 
institute a fresh application. A suit for recovery of 
possession and declaration of title was subsequently 
brought against the applicant alleging that plaintiffs 
were reversioners of one Padarath. The defence was 
that long before succession opened he had purchased 
the land for value. Plaintiffs pleaded bar of S. 109 to 

the defence. 

//eld, that the subject-matter of the application was 
different from that of the suit and hence the section 
was not a bar. Further the bar was upon a plaintiff if 
he had already been an applicant but the defendant 
who had been an applicant before the Settlement Officer 
was not barred in any way. 24 C. L. J. /9, Foil. , 52 
Cal. 894 (F.B.), Expl. and Dist. {Courtney Terrell, C. 
/. and Mullick, J.) RAM NAKAYAN SlNGH v. SUKH- 
DEO Teli. 7 Pat. 786 = 9 P.L.T. 609 = 

115 I.C. 557 = A I R. 1928 Pat. 579 (586). 

S. 109—Second appeal. 

- Proceedings under SA0S—Revenue Court apply- 

itig presumption under S. 50— Appellate Court hold¬ 
ing that presumption was rebutted and remanding the 
case for settling fair rent—Appellate Court's order is 
decision under S. 109 and second appeal lies — Order of 
Appellate Court is final and not interlocutory—Bengal 
Tenancy Act , S. 50. 

Plaintiff commenced proceedings under S. 105 for 
settlement of fair and equitable rent in respect of cer¬ 
tain lands. The defendants contested the case on the 
ground that they held the lands in dispute on a fixed 
rental as a permanent, heritable, transferable and moka- 
rari tenure. The settlement officer held that the defen¬ 
dants were entitled to the presumption under S. 50 and 
evidence adduced by the plaintiff was not sufficient to 
rebut the presumption. Against this decision an appeal 
was preferred to the Special Judge and he came to the 
conclusion that the holding in suit was a non-mokurari 
tenure and liable to enhancement of rent, and after so 
holding he remanded the case to the lower court for 
assessment of fair and equitable rent. 

Held, that the issue whether the defendants were non- 
mokurari tenure-holders or they were permanent tenure- 
holders paying rent which is fixed in perpetuity, being 
the cardinal issue in the proceeding, the order of the 
Special Judge was a decision under S. 109-A and there¬ 
fore second appeal was competent. 

Held, further, that with regard to the question as to 
whether the tenure was liable to enhancement of rent or 
not, the decision of the Special Judge was a final deci¬ 
sion and the order was final and not interlocutory and, 
therefore, right of appeal from this order would not 
cease with disposal of the suit. 7 C.W.N. 440, Dist. 
{Panton and Mitter, JJ.) NEW BEERBHUM COAL 

Co. v. Jyoti Prosad Singh Deo. 31 C W.N 936 = 

104 I. C. 828 = A.I R. 1927 Cal. 686. 

Ss. 109 and 105—Suit under. 

— Application under S. 105 withdrawn {with or 
without permission')—Suit under S. 109 on same sub¬ 
feet is barred. 


BENGAL TENANCY ACT (1885), S. 109. 

It is the making of the application that brings into 
play the prohibition of S. 109 and if an application is 
made under S. 105 and subsequently withdrawn, whether 
with or without permission of the court, a suit on the 
same subject matter is barred by the provisions of 
S. 109. A.I.R. 1925 Cal. 845 (F.B.), Appr. {Lord 
Salve sen.) Reshee Case Law v. Satis Chandra 
PAL. 56 I.A. 179 = 33 C.W.N. 705 = 116 I.C. 396 = 
30M.L.W. 279 = 10 P.L.T. 871 = 57 Cal. 118 = 
A.I.R. 1929 P.C. 134 = 67 M.L.J. 43 (P.O.). 

S. 109-A~Effect—Bar under. 

- Claim for additional rent for additional area . 

An appeal from a decree rejecting a claim for 
additional rent for additional area is not barred under 
S. 109-A as there is no question of settlement of fair and 
equitable rent. {Rankin, C. J. and C. C. Ghose, /,) 
NIRODE BaSINI MlTRA V. SlTAL CHANDRA GHATAK. 

51 C.L. J. 569 = A. I. R. 1930 Cal. 677(1). 

S. 109-A (3)—Appeal. 

- Special Judge finding out original rent payable 

by tenant and then proceeding to settle fair rent under 
S. 105 with S. 30— Decision is not decision settling 
rent pure and simple and appeal lies. 

Where what the Special Judge had done was to find 
out what the original rent payable by the tenant was 
and then he proceeded to settle fair and equitable rent 
under S. 105 read with S. 30, Bengal Tenancy Act. 

Held, that the decision of the Special Judge in these 
cases is not what may be said to be a decision settling a 
rent pure and simple. He had done something more 
than that ; that is, he had found what the real rent pay¬ 
able by the tenants was and a second appeal would lie. 
{Suhrawardy and Garlick, JJ.) KA1LASH SUNDAR1 

Dasi v. Midnapore Zemindary Co.. Ltd. 

32 C. W. N. 999 = 115 I.C. 526 = 

A. I. R. 1929 Cal. 47. 

- Fixation of rent—Decision as to, is not appeal - 

able—Appeal lies where competency of Court to settle 
rent is disputed. i 1 

The decision of the lower appellate Court fixing the 
rent payable by the tenant is not appealable. But an 
appeal lies where the question raised relates to the com¬ 
petency of the Court to settle rent. {Suhraxoardy and 
Cuming, J J.) RAM SUNDAR Das v. SAT1NDRA 
Mohan Tagore. 89 I. C. 190= 

A. I. R. 1926 Cal. 86. 

-An appeal lies from the order of Special Judge 

refusing to set aside the abatement of an appeal. 45 Cal. 
638, Foil. {Cuming and Panton, JJ.) KRISHNADAS 

Achakjee Chowdhury v. Samson ali Sheikh. 

37 C. L. J. 139 =74 I. C. 925= 
A. I. R. 1923 Cal. 431. 

Ss. 109-A and 188—Necessary parties. 

- All landlords need not join in appeal under 

S. 109 A. 

The act authorised by the Tenancy Act in the making 
of the application under S. 105 and S. 109-A does not 
authorise ^ new act but merely provides that in a case 
under 8. 105 any party aggrieved by the decision of the 
Revenue Officer will have a right of appeal. The con¬ 
cert among the landlords insisted upon by S. 188 need 
not exist in an appeal under S. 109-A. 38 Cal. 270. Dist. 
{Suhrawardy and Duval, JJ.) JOGENDRA NARAYAN 

Singh a v. mohamkd Ismail Choudhury. 

52 Cal. 139= 86 I.C. 1035 = A I. R. 1926 Cal. 637. 

Ss. 109-A and 105 A—Res judicata. 

- Application under S. 105 A—Custom of sus¬ 
pension of rent held not to exist—Decision not having 
been appealed against by tenant operates as res judicata 
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in subsequent rent suit between the parties {Cuming, 
contra.) 

Per Page, /.— When the incidents of a tenancy to 
which the Bengal Tenancy Act applies had been canvas¬ 
sed and determined in a proceeding under Ss. 105 and 
105-A, the decision of the revenue officer should be final 
and should not be challenged except in an appeal as pro¬ 
vided in the Act. Notwithstanding the dismissal of the 
landlord’s application for enhancement of rent under 
S. 105-A it is open to tenants to appeal to the Special 
Judge under S. 109-A against the decision of the revenue 
officer that a custom giving them a right of suspension 
of rent did not exist in the locality, and if they do not 
elect to take that course, the issue relating to that custom 
becomes res judicata in a subsequent rent suit between 
the parties. {Cuming,J., dissenti?ig.) 11 Cal. 301 (P.C.); 
A. I. R. 1924 Cal. 907 and A. I. R. 1928 Cal. 479, 
Ref. {Cuming and Page, //.) MaNI DaSI v. 

Upendra Nandan. 1181. C. 338 = 

A. I. R. 1928 Cal. 706. 


BENGAL TENANCY ACT (1885), S. 111. 

If in any proceeding under S. 105 questions under 
S. 105-A have been investigated and determined, the 
order of the Settlement Officer though in form an order 
which settles a fair and equitable rent does in substance 
embody a decision of questions within the scope of 
S. 105-A and consequently of S. 106. Such a decision is 
not merely settling a rent within the meaning of S. 109-A 
and is consequently liable to be challenged by way of 
second appeal to the High Court. {Mukcrjee and 
Cuming, JJ.) MlDNAPUR ZEMINDARY CO., LTD. v. 

Shridhar Mahata. 36 C. L. J. 96 = 

67 I.C. 775 = 49 Cal. 866 = A. I. R. 1922 Cal. 152. 

S. 109-C—Fair rent. 

- Powers of settlement officer to settle fair and 

equitable ? ent. 

The Settlement Officer has under S. 109-C to deter¬ 
mine in the first place whether the terms of the agreement 
are really such that if they were embodied in a contract 
they would not be enforced under this Act. If the con- 


S. 109-A—Second appeal. 

- Rent suit—No secojid appeal lies from the 

decision of a Special Judge , which settles a fair and 
equitable rent. 

The settlement of rent was asked for lands which the 
tenant had encroached upon beyond the original area let 
out to him. The Assistant Settlement Officer fixed the 
rent on the basis of a certain area which, according to 
his view, was the excess land. On appeal, the Special 
Judge thought that the measurement of the area given 
in the kabuliyat was not at all accurate and he held that 
since the landlord had allowed a lax measurement by 
his own officers, it was not fair that the tenant should 
be compelled to pay at the kabuliyat rate for the area 
found by the scientific measurement of the cadastral 
survey. He, therefore, held that it would be just and 
proper to enhance the rent of the holding by three annas 
in the rupee. It was contended that the decision fell 
within the provisions of S. 105 and, therefore, a second 
appeal lay from it. 

Held, that no appeal lay as the decision only settled a 
fair and equitable rent. 43 Cal. 603 (F.B.), Dist. 
{B. B. Ghose and Roy, JJ.) NAFAR CHANDRA Pal v. 

Marali Mondal. 55 Cal. 619 = 

111 I. C. 79 = A. I. R. 1928 Cal. 496. 

- Application covering matter other than that of 

settlement of rent—Second appeal lies. 

Where an application to the Settlement Officer for a 
settlement of fair and equitable rent does not cover 
only the matter of settlement of rent within the meaning 
of those words in S. 109-A but some other points also : 
there is a right of second appeal. ( Rankin, C. J. and 
Mitter, J.) SlBA KUMARI DEVI v. DOSHI GhOSAIN. 

46 C.L.J. 555 = 106 I.C. 836 = 
A. I. R. 1928 Cal. 146. 

- Decision of Special Judge on questio?i of status 

—Second appeal not barred. 

Where the decision of the Special Judge does not 
determine merely the amount of fair and equitable rent, 
but is in essence a decision upon the question of the 
status of the tenant, it is liable to be challenged by way 
of second appeal to the High Court. 43 Cal. 603, Ref. 
{Mukcrjee and Cuming, JJ.) S ARAT CHANDRA De 
Das v. Taraprasanna Bhattacharyya. 

36 C. L. J. 333 701. C. 437 = 
A. I. R. 1923 Cal. 141. 

~ Proceeding under S. 105— Questions under 
S. 105 -A gone into — Decision given is not merely settl¬ 
ing rent under S. 109 -A — Second appeal lies. 


elusion is in the affirmative he is to satisfy himself that 
the rent agreed upon is fair and equitable. It is only 
in the event of his being so satisfied, not otherwise, that 
he can settle rent as fair and equitable rent. Where the 
order of the settlement officer was in these terms : “The 
tenant agrees. Though the increase is rather large the 
attested compromised rent may be settled as fair and 
equitable.” 

Held , that the agreement which was in contravention 
of S. 29 of the Bengal Tenancy Act was not accepted 
by the Revenue Officer under S. 109-C, because he was 
satisfied that the rent agreed upon was fair and 
equitable. {Mnkerjee and Chotzuer, J J.) MOYDHAN- 

nessa Bibi v. Satis Chandra Girl 

37 C. L.J. 118 = 70 I. C/895 = 
A. I. R. 1923 Cal. 435. 

S. 109-C—Scope. 

- Landlord after mortgaging his interest entering 

into agreement with tenants in collusion with them to 
receive nagdi rent at a very low rate instead of Bhaoli 
rent—Agreement is not binding on mortgagee purchas¬ 
ing mortgaged property in execution — T. P. Act, S. 66 
—Execution sale. 

Where the mortgagor in possession entered into an 
agreement with his tenants after the date of mortgage 
that they should thenceforward pay him nagdi rents and 
up till the time of the agreement they paid produce rents 
and the rate settled on compromise was considerably 
lower than the fair rent, and this low rate was entered 
into in collusion with tenants after taking heavy naza- 
rana because the mortgagor saw no means of saving his 
property. 

Held, that the mortgagee w ? ould not be bound by the 
agreement. 1 P. L. J. 563, Rel. on. ( Coutts and 
Sultan Ahmed , JJ.) MATHURA RaI v. MaNDIL DaS. 

1921 P. H. C. C. 165 = A. I. R. 1921 Pat. 183. 
S. Ill—Interpretation. 

- ‘Shall not entertain ’ meaning of—Suit already 

instituted should be adjourned pending preparation of 
record-of-ri ghts. 

The provision that a Civil Court shall not entertain a 
suit of a particular description does not mean that a suit, 
if instituted, shall be dismissed. The proper course is to 
adjourn the trial of the suit until after the final publica¬ 
tion of the record of-rights. 

The expression “ shall not entertain” in S. Ill would 
include the cases not only not already instituted but 
cases where suits have already been instituted but not 
tried. That section means that after an order has been 
made under S. 101, Civil Courts shall not try any suit. 
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if such suit has already been instituted, until three 
months after the final publication of the record-of- 
rights. (Chatterjee and Panton. JJ.) PRAMODE NATH 

ROY z. Basiruddin Qazi. 51 Cal. 230 = 

81 I. C. 993 = 28 C. W. N. 631 = 40 C. L. J. 177 = 

A. I. R. 1924 Cal. 704. 

S. Ill A--Fishing. 

- Right to rear fish in another's tank is not valid 

right. 

A suit will lie to declare that a right to rear fish 
recorded in the Record-of-Rights in the tank of plain¬ 
tiff did not exist as the right is a novel right which a 
Court of law will not recognise its it is too vague. 

(Nrwbould and B.B. Chose , J J.) CHAND Mia MUNSHI 
V. Tukamia. 28 C. W.N. 616 = 80 I. C. 805 = 

A. I. R. 1924 Cal. 667. 

Ss. Ill A and 104 H—Limitation. 

- Entry in Record-of-Rights as tenure-holder — 

Suit to declare entry erroneous and to declare the person 
raiyat is within proviso to S. Ill-A and is governed by j 
Limitation Act. Art. 120. 

A suit for a declaration that the entry in Record-of- 
Rights that a person is a tenure-holder is erroneous and 
that he should be declared a raiyat is within the proviso 
to S. Ill-A and that the period of limitation applicable 
to such suits is that provided by Art. 120 and not by 
S. 104 H. 15 C.W.N. 896, Appr. (Sir Ben d Afitter.) 
Midnapore Zamindari Co., ltd. v. Secretary 
of State. 56 I. A. 388 = 30 M. L. W. 600 = 

51 C. L. J. 1 - 34 C. W. N 1 = 32 Bom. L. R. 114 = 

120 I. C. 56 = A. I. R. 1929 P. C. 286= i 

57 M. L. J. 849. 

- w ‘Suit for declaration of raiyati right — Time run: 

from final publication of Record-of-Rights. 

S. Ill A gives plaintiffs the right to institute a suit for 
a declaration that they have raiyati and under-raiyati 
rights, on the publication of the Record-of-Rights or, in 
other words they had a statutory cause of action which 
arose on the date of the final publication. (Nrwbould 
and Panton . //.) BaDERUDDIN MUNSHI v. SARA- 
PADDIN BEPARI. 68 I. C. 489 = 

A. I. R. 1923 Cal. 307. 

S. 111-B—Limitation. 

-- Suit under —Time begins to run from publication 

of Record of-Rigilts—Period of three months after 
certificate is only suspended. 

A cause of action for a declaratory suit under S. Ill B ! 
arises on final publication of Record-of-Rights as a ( 
cloud is cast upon the title of the plaintiff, on the 
publication of the record. But as no suit under S. Ill B 
shall be instituted within three months from the date I 
of the certificate of final publication the period of | 
limitation is subsequently suspended for three months i 
after the certificate is made. 23 C.W.N. 883 and A.I.R. I 
1925 Cal. 518, Rel. on. (Suit rawardy and Jack , J J.) 
ASUTOSH BHUIYAN v. R.ADHIKA LaL. 

• 56 Cal. 407=1191. C. 121 = 

A. I. R. 1929 Cal. 481. , 

S. 113—Scope. j 

- Rent settled under Ch. X—Reduction in area — , 

Rent cannot be reduced. 

Rent of a tenure settled under Ch. X is not liable 
under S. 113 to be reduced on account of reduction in 
the area. (Cumingand Page , //.) NaRESH CHANDRA 
BaSU v. HUJJATALI AKON. 97 I. C. 470 = 

A. I. R. 1926 Cal. 1240. 

S. 114—Cost of Survey. 

- Apportionment—Assessment is not upon land but 

upon pcrsoiis in respect of land. 


BENGAL TENANCY ACT (1885), S. 116. ■•t.H 

The putni lease, after providing for the payment of 
the usual cesses proceeded as follows : Should any tax, 
toll, rent or whatever sum under whatever denomination 
be assessed in future, then the same should be paid by 
the lessee if they were assessed on the two taluks, but it 
was to be payable to the lessor if the same was assessed 
noton the taluks but on the lessors income.” The 
Government recovered from the lessor a certain sum as 
his proportionate share of the cost of the cadastral 
survey and settlement. 

Held, that the sum paid by the lessor was assessed 
on him in respect of the land and not on the land, and so 
it was not recoverable by him from the lessee. 

The intention of the Legislature was to make the 
expenses of the proceeding under the chapter liable to 
be defrayed, either in their entirety or in part, at the 
discretion of the Local Government, by the landlords, 
tenants and occupants of land in that local area, estate, 
tenure or part thereof, withrn which the settlement 

operations have been carried out ; and the question of 
apportionment amongst the persons so liable to defray 
the expenses of the proceedings is a matter for decision 
by the local Government. Prima facie, then the infe¬ 
rence follows that this is an assessment not upon the 
land but upon certain persons in respect of the land. 

There is a distinction between an assessment on land 
and an assessment on a person in respect of land. 
(. Mocker fee , A C. J. end Fletcher. J.) BIJOV SlNGH*. 
HEMCHANDRA. „ pv "* ?* 9== 

62 I. C. 925 = A. I. R. 1921 Cal 520. 

S. 116 —Applicability. 

S. 115 does not come into operation until all 


possible proceedings under Chapter X have been ex¬ 
hausted. 37 C. 30, F.B., Foil. (Mockerjee and IValmsley,. 
//.) N AREN DR A LAL CHOUDHURY v. BeNODE 

Behari Sadhukhan. 27 C. W. N. 740= 

80 I. C. 577 = A. I. R. 1924 Cal. 143. 

S. 115—Interpretation. 

The word ‘ thereafter' refers to a period subse¬ 


quent to a publication of record-of-rights. 

The word “thereafter” refers to a period subsequent 
to the publication of the record-of-rights. But what is 
provided is that the presumption under S. 50 shall 
not, thereafter, that is to say, after the particulars 
mentioned in S. 103 have been recorded, apply. 
(Dawscn Miller. C. J . and Foster. J.) RAMSARAN 

mahton 7-. Syed md. aradut Hussain. 

6 P. L. T. 221 = 801. C. 926 = 
A. I. R. 1925 Pat. 181. 

Ss. 115 and 50—Scope. 

-Record-of-Rights becoming final—Tenant cannot 


----- -- . , - 

claim the presumption under S. 50 —"Thereafter * in 
S. 115 means after all provisions in Chap. 10 regarding 
finality of decision are resorted to—Other circumstances 
may be considered. 

After a Record-of Rights becomes final, a tenant is 
debarred by the provisions of S. 115 from claiming the 
presumption under S. 50. The expression “thereafter ” 
in S. 115 means “after the particulars have been fih ally 
recorded after recourse to all the provisions contained in 
Chap. 10 of that Act for the attainment of finality in 
this respect.” A.I.R. 1922 Cal. 146 Foil. Although the 
tenants are not entitled to the benefit of the presumption 
under S. 50, cl. (F) of the Act, the other circumstances 
of the case should be considered in order to enable the 
Court to come to a conclusion whether the rent payable 
by them is enhancible or not. {Ml N. Mukerfi /. 
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S4R4T Chandra Pal v. Mahomed akbar. 

86 I. C. 753 = A. I. R. 1926 Cal. 256. 

-- Presumption tinder S. 50 ceases owing to S. 115 

zvhen particulars under S. 102 are mentioned. 

The presumption arising under S. 50 only ceases to 
apply by reason of S. 115 when the particulars 
required by the order of the Local Government directing 
the survey and record-of rights to be prepared have been 
in fact recorded. As a rule the order would require the 
particulars mentioned in S. 102, as to whether the tenure 
is permanent or not and as to whether the rent of a 
tenure is liable to enhancement or not, to be recorded. 

(Daiuson Miller , C.J. and Mullick , J.) KAMALUDD1N 

\hmad v. Ramanand Singh. 3 Pat. 120 = 

1924 P. H. C. C. 1 = 78 I. C. 605 = 

A.I.R. 1924 Pat. 443. 

- Tenant is not precluded from shewing that entry 

in Record-of-Rights is presumably based on evidence of 
uniform payment. 

S. 115 provides against clashing of presumptions. 
It will not permit the presumption under S. 50 of 
the Act to override that raised from the record of parti¬ 
culars under Chapter X. The marginal note against the 
section lends support to this view. It will not be reason¬ 
able to suppose that the Legislature intended by enacting 
S. 115 to preclude evidence of uniform payment ot 
rent in the record-of-rights where such entry is presuma¬ 
bly based on the evidence of such uniform payment. It 
would be shutting out a very valuable piece of evidence 
in favour of a comparatively weak one. If the tenant 
succeeds in proving uniform payment of rent from the 
time of permanent settlement the rent shall not be liable 
to be increased whereas the presumption of the cor¬ 
rectness of an entry in the record-of-rights though based 
on such uniform payment is only a rebuttable one. 
(Richardson and Suhrawardy , JJ.) DWARKA NATH 

Banerji Rash Behari Guha. 

27 C. W. N. 936 = 76 I. C. 401 = 

A. I. R. 1923 Cal. 365. 

•Suit for enhancement of rent not coming under 


BENGAL TENANCY ACT (1885), S. 116. 

Persons holding under a lease for a term of years can¬ 
not make any contracts of tenancy with raiyats except 
contracts for a term not exceeding the period of their 
| lease. The tenants, therefore, will be presumed to be in 
possession for successive terms of one year by oral lease; 
S. 116 does not permit the accrual of occupancy rights in 
favour of such tenants. They cannot claim the rights 
of a non-occupancy raiyat under any part of the Bengal 
Tenancy Act and the special law of limitation in Sch. Ill 
of the Act does not apply; therefore the tenants are 
liable to ejectment as trespassers on the expiry of the 
tenancy of their lessors with which their own was co¬ 
terminous. {Mullick and Bucknilf JJ.) CHANCHAL 
MAHTON v. BHAGWAN Gir. 881. C. 874 = 

A. I. R. 1925 Pat. 771. 


-Bengal Tenancy Act—Lauds in landlord's 


khamar held on lease for term of years—Tenant cannot 

have occupancy raiyat's status. 

As regards lands held under a lease for a term of years 
and lying in the khamar of the landlord nothing in Ch. V 
can confer status of occupancy raiyat on tenant. 
(.Mukerji , A.C.J. and Fletcher , /.) MOHESH DUTT v . 

Sheikh Basir. 25 C. W. N. 714 = 67 I. 0. 946 = 

A. I. R. 1921 Cal. 530. 

S. 116—Zerait land. 

There is no absolute bar to accrual of occupancy 


▼ 

I 


Ch. X of the Act—Presumption under S. 50 does not 
apply. 

The expression ‘thereafter 1 in S. llo of the Act clearly 
signifies “after the particulars have been finally recorded 
after recourse to all the provisions contained in Ch. X 
for the attainment of finality in this respect”. S. 115 
dees exclude the application of the presumption when 
the particulars had been recorded under Ch. X. A suit 
for enhancement of rent is not a suit instituted under 
Ch. X of the Bengal Tenancy Act. Consequently in such 
a suit the tenant is not entitled to the benefit of the pre¬ 
sumption under S. 50. 36 Cal. 61/ and 12 C.W.N. 904. 
Dist.; 37 Cal. 30, Foil.; 26 Cal. 617, Dist. ; 64 I.C. 445, 
Foil. {Mukerjee and Cuming , JJ.) PRASANNA 
KUMAR Sen v. Durga Charan Chakraburthy. 

49 Cal. 919 = 26 C. W. N 947 = 70 I. C. 537 = 

36 C. L. J. 291= A. I. R. 1922 Cal. 146. 

Ss. 115, 50 and 106—Scope. 

- After final publication of Record-of-Rights pre¬ 
sumption under S. 50 applies only to suit under S. 106. 

When there has been a final publication of the Record- 
of-Rights the tenant is entitled to the benefit of the 
presumption under S. 50 of the B.T. Act only in a suit 
under S.,106 of the B. T. Act. {Das and Bucknill, 
JJ.) Gobind Lal Sijuar v. Ram Saran Lal. 

2 P. L. T. 642 = 68 I. C. 433 = A. I. R 1921 Pat. 435. 

S. 116—Occupancy Right. 

- Lessees from person holding for a term of years 

—Possession is as lessees from year to year—Occupancy 
rights will not accrue in their favour. 


right in proprietor's zerait lands. 4 Pat. 89 — 6 P. L. 
T. 240 = A.J.R. 1925 Pat. 241 = 84 I.C. 305, Overruled. 

There is no absolute bar to the accrual of occupancy 
rights in zerait lands and the only bar to the acquisition 
of such rights is under circumstances contained in S. 116, 
namely, when it is held under a lease for a term of years 
or under a lease from year to year. If the landlord does 
not take precaution of letting out the zerait land under a 
lease for a term of years or under a lease from year to 
year he cannot prevent the accrual of occupancy right in 
zerait land. A.I.R. 1929 Pat. 392; A.I.R. 1926 Pat. 112, 
Fol!.; A.I.R. 1929 Pat. 444; A.I.R. 1922 P.C 142; A.I. 
R. 1926 P.C. 60, Dist.; 12 W.R. 277 ; 23 W.R. 288 ; 20 
W.R. 288; 26 Cal. 546; 1 C.L.J. 456; 34 Cal. 57; 44 Cal. 
267; 3 P.L.J. 1, Ref.; 4 Pat. 89 = 6 P.L.T. 240 = A.I.R. 
1925 Pat. 241 = 84 1. C. 305, Overruled. {Kulwant 

Sahay, Macpherson and Dhavlc, JJ.) TENGAFOO v. 

Ch atthu. , 10 P. L. T. 589 = 118 I.C. 316 = 

A. I. R. 1929 Pat. 460. 

- Non-occupancy rights can be acquired in zerait 

land. 

Non-occupancy rights can be acquired in zerait lands 
provided such lands are not held under a lease for a 
term of years or under a lease from year to year. 44 
Cal. 267 and 9 C. W. N. 144, Ref.; A. I. R. 1922 P.C. 
142; A. I. R. 1926 P.C. 60 and A. I. R. 1925 Pat. 241, 
Dist.; 26 Cal. 546; 34 Cai. 57; 1C. L. J. 456 and 
3 P. L. J. 1 (F.B.), Rel. on. {Ross and Chatter ji, JJ.) 
Shiva Shankar i. Kali Ojha. 8 Pat. 471= 

10 P. L. T. 565 = 118 I.C. 309 = 
A. I. R. 1929 Pat. 392. 

- No raiyati interest can be created in zerait lands 

by tenants under a registered lease for a term—After 
the term they are tenants from year to year. 

In zerait lands tenants cannot acquire occupancy rights 
under S. 116 where they were inducted upon the lands 
under a registered lease for a term of years. The ten¬ 
ants cannot acquire any right or interest either occupan¬ 
cy or non-occupancy in the lands during the continuance 
of the lease. They also hold over under the same condi¬ 
tions as the registered leases after the expiry of the lease 
and they become tenants from year to year. To such a 
case S. 116 would apply. {Jwala Prasad , A.C. J.and 
Kulwant Sahay , J.) RaMJI RAM v. BANSI RaUT. 
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4 Pat. 89 = 6 P L.T. 240 = 1924 P H.C C. 337 = 

84 I. C. 306 = A. I. R. 1926 Pat. 241. 

- Even apart from a registered lease for a term 

of years or from year to year no tenancy of occupancy or 
non-occupancy rights in zerait lands can arise. 
{Jwala Prasad % A.Cand Kulwant Sahay.Jf) RAMJI 

Ram v. BaNSI Raut. 4 Pat. 89 = 6 P L.T. 240 = 

1924 P.H.C.C. 337= 84 I. C. 305 = 

A. I. R. 1925 Pat. 241. 

S. 120—Evidence. 


I BENGAL TENANCY ACT (1886), S. 120. 

The term ‘bakasht,’ invented by the revenue officers, 
to meet a certain contingency, conveys to all intents and 
purposes the same meaning as khudkasht which is 
admittedly the same as sir or zerait. It might, however, 
imply raiyati lands that had temporarily come into the 
possession of the landlord and were temporarily under 
cultivation. ( Mr. Ameer Ali.) DHAKESHWAR Pra. 

shad Narain Singh v. Mt. Gulab Kuer. 

631. A 176=6 Pat. 735 = 7 P.L.T. 483= 

97 I. C. 217 = 31 C.W.N. 341 = A.I.R. 1926 P. C. 60. 

S. 120—Presumption. 


_ Admission in kabuliyat as to nature of land is 

ci'idcnec to determine character of land . 

An admission in a kabuliyat is an evidence as to the 
character of the land for the purpose of determining the 
character of the land. A.I.R. 1926 P. C. 79, Rel. on. 

( Ross and Wort, //.) RAGHUNANDAN SlNGH V. 

radhakrishna thakurji. a t R 1930 pat 297 

- Deed* executed subsequent to the 1st March 1883 

_ Recitals therein are relevant to decide whether lands 

are proprietor's private lands or net. 

Recitals in deeds executed subsequently to the 1st 
March 1883 are relevant evidence and have to be taken 
into consideration by the Court in coming to the conclu¬ 
sion whether lands are proprietor’s private lands or not. 
{Das and Kulwant Sahay , //•) SATYENDRA NARA- 
YAN 7 ’. SHYAMSUNDER SlNGH. 7 Pat. 212 

109 I. C. 526 = 9 P L. T 696 = 
A. I. R. 1928 Pat. 267. 


- -Ailmission in kabuliyat as to character of land is 

relevant —‘ 4 Agreement or compromise" is one relating to 
character of land. 

The admission in the kabuliyat as to the character of 
the land is relevant evidence and admissible, and the 
question of its probative force is a question of fact. It 
is immaterial whether the admission is made subsequent 
to the 2nd March 18^3 or prior. This view is not dis¬ 
placed by S. 2 -a of Bengal Act I of 1907. The woids : 
“any agreement or compromise” in S. {2 a) must refer 
only to an agreement or compromise, of a question in 
discussion as to the character of the land at the time 
when the agreement or compromise w'as made. If, when 
land is let in Bengal or Bihar thereds no doubt, and 
consequently no discussion or compromise as to the 
character of the land, there is no reason why the agree¬ 
ment for letting of the land, lease, putta, or kabuliyat, 
which contains a statement of the character of the land, 
should not be admissible in evidence against a party to 
it. 13 C. W. N. 135, Appr. (Sir John Edge.) BIN- 
deswari Prasad Singh Bahadur v. Keshao 
Prasad Singh. 531.A. 164 = 5 Pat. 634= 

7 P.L.T. 553 = 95 I. C. 1025 = 31 C. W. N. 74 = 
44 C. L. J. 86 = A.I.R. 1926 P. C. 79 = 

61 M. L. J. 587 (P.C.). 


S. 120—Interpretation. 

“Bakasht Malik or Thekadar" meaning explained 


—Landlord and tenant. 


The term “Bakasht Malik, or Thekadar” means “in 
cultivating possession of the Malik or Thekadar ” 
and applies to those lands which are held directly by the 
malik or tenure-holder which are not zerait land as defin¬ 
ed in S. 120. ( Dawson Miller , C. J. and Mu/lick , /.) 

Hira Lal Singh v. Matukdhari Singh. 

7 Pat. 275 = 9 P.L.T. 589 = 109 I. 0.461 = 

A. I. R. 1928 Pat. 316. 

- 1 Bakasht ’ conveys the same meaning as khudkhasht 

—It might imply raiyati lands temporarily come into 
possession of landlord and under his cultivation . 


- Cultivation by landlord or recognition by village 

usage not shown—Presumption is that land is not pro¬ 
prietor's private land— But he can show that it is his 
private land. 

No doubt where it is not shown that the land was 
cultivated by the proprietor himself or recognized by 
village usage as proprietor’s land, there is presumption 
that the land is not proprietor’s private land but it can 
be shown by the proprietor though he has never culti¬ 
vated the land himself, it is nevertheless his private land. 

A. I. R. 1926 P. C. 79, Foil.; 8 C. L. J. 533, Expl. and 

Diss. fiom. ( Das and Wort , JJ.) SaNTAKI MANDAR 

v. Rameshwar Singh. 7 Pat. 187 = 1141.C. 469 = 

11 P.L.T. 12 = A. I. R. 1929 Pat. 41. 

S. 120—Zerait land. 

- Proprietor must prove cultivation as zerait for 

12 years or village usage — Evidence of assertions of title 
before 2nd March 1883 is conclusive . 

In order to succeed it is necesary for the proprietor to 
prove either that the disputed land was cultivated by 
himself as zerait with his own stock or by his own 
servants or by hired labour for 12 continuous years 
immediately before the passing of the B. T. Act or that 
the land is recognised by village usage as proprietor’s 
private land. 17 Cal. 466, not Foil. 

There is nothing in S. 120 itself to cut down the 
generality of the expression “any other evidence that 
may be produced” used by the Legislature in S. 120, 
para. 2 of the B. T. Act. If it were the intention of the 
Legislature to exclude such evidence as may be furnish¬ 
ed by the dealings between landlords and tenants subse¬ 
quent to the 2nd day of March 1883, it should have 
expressed that intention in more clear terms. As S. 120 
stood at the time when the Act was passed, it allowed 
the Court to consider “any other evidence that may be 
produced” in connection with the question whether the 
land claimed as zerait was in fact zerait . The Evidence 
Act deals with the question what evidence is relevant 
evidence, and there is no power in the Court to reject 
any evidence is irrelevant evidence if the landlord offers 
that evidence, and the Evidence Act says that it is rele¬ 
vant evidence. 

If there is any evidence of an assertion of a title on 
the pait of the landlord and cc r.imunicated to the ten¬ 
ant before the 2nd day of March 1883, the matter is 
conclusive under the B. T. Act, but if the evidence is to 
the effect that there was an assertion of a title communi¬ 
cated to the tenant after the 2nd day of March 1883,. 
that evidence will not be conclusive on the question 
whether the land claimed as zerait is in fact zerait land, 
although it is open to the Court to take that evidence 
into consideration. 

The Bengal Tenancy Act has certainly conferred 
special privileges on the landlords in regard to the diara 
lands; and apart from any other consideration, the 
community may regard the diara land as the proprietor’s 
private land, since it is not land in which any tenancy 
rights have ever been exercised. Local customs may 
give such land to the landlord as his zeraity if it is not 
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identifiable with previously existing tenancy land. 
Where there is a request from a lessee that he should be 
granted occupancy tenant’s right, the presumption is the 
land was zerait land. Ordinarily when a landlord pur¬ 
chases occupancy holdings of the tenants, he holds them, 
not as zerait, but to use a term well known to the 
Revenue Offices bakasht ; but that is because the land¬ 
lord is unable to show that the lands were at any time 
the proprietor’s private land ; and the law does not per¬ 
mit him to increase his stock of zerait land. But the 
case is entirely different where the lands were initially 
zerait. It may be that for a time they were severed from 
the parent stock ; but there is no reason whatever why 
the land should not come back to the original stock 
when the proprietor recovers those lands. (Das ami 
Kulwant SaAay , //.) KESHO PRASAD SlNGH BAHA¬ 
DUR v. Babu Permeshri Prasad Singh. 

711.C. 902 = 4 P. L. T. 135-1923 P. H. C. C. 65 = 

1 Pat. L. R. Ill = 2 Pat. 414 = 
A. I. R. 1923 Pat. 276. 

-- Recital of Zerait is not enough—There must he 

evidence required by the section—Survey Record—Pro 
sumption arising from is a rebuttable one. 

A description of a land as Zerait in a lease will not 
be any evidence to show that the land was really zerait 
for there must be evidence under S. 120 to show either 
that the land was held in the seer cultivation of the 
landlord for 12 continuous years immediately before the 
passing of the Act or that it was recognized by village 
usage as proprietor’s Kha mar, Zerait, Seer, Nij Jote or 
Kamat. 

Clause (2) of S. 120 allows the evidence of the land 
being specifically let as proprietor’s private land, before 
the 2nd of March 1883. The presumption afforded by 
the survey of record-of-rights is a rebuttable one. 

(Jwalaprasad and Bucknill, JJ.) BENICHAUDHURI 

V. Trilokenath Tiwari. A. I. R. 1922 Pat. 425 

Ss. 121 and 54 (3)—Distraint. 

- Rent payable on 1st December—Disttaint order 

and attachment made three days after is legal. 

Where the rent is payable on the 1st December, it is 
in arrear on the 2nd December and a distraint order 
and attachment made on the 2nd and 4th December are 
legal. ( Sanderson, C. J. and Mookerjee, /.) GOVERN¬ 
MENT of Bengal v. Kojal Hadadar. 

33 C. L. J. 24 = 25 C.W.N. 209 = 22 Cr. L. J. 491 = 

62 I.C. 187 = A. I.R. 1921 Cal. 361. 

S. 128 (2) (d) - Will. 

•- Interest of occupancy raiyat of a non-traits ferable 

holding is interest in immovable property and therefore 
bequeatliable—Such raiyat has as much right to bequeath 
as transfer as is not limited by the Act. 

The right of an occupancy raiyat in a non-transferable 
holding is a right in immovable property and not a mere 
personal right and he has a right to transfer it. The 
right to bequeath is also one of the incidents of owner¬ 
ship; it cannot be taken away or restricted except by ex¬ 
press enactment. Therefore, a raiyat hQlding a non-trans¬ 
ferable holding has as much right to make a testamentary 
disposition of the holding as he has to transfer its sub¬ 
ject to the limitation mentioned in the Act. (Case Law 
considered.) (Suhrawardy and Garlick, JJ.) DAKSHA 

Bala Dasya v. rajo Mandal. 49 C. L. J. 122= 

56 Cal. 630 = 115 I. C. 364= 
A. I.R. 1929 Cal. 127. 


S. 147-A—Non-compliance. 

- Court in proper seisin of case—Compromise 

decree under S. 147-A is not nullity for not complying 
with procedure under S. 147-A. 

D. D.— VOL. 1—40 


BENGAL TENANCY ACT (1885), S. 147. 

Where the Court in seisin of the case which resulted 
in a compromise decree is properly in seisin of that case, 
the consent decree under S. 147-A cannot be regarded 
as a nullity on the ground that the formalities indicated 
in the section were not complied with : A .. I • K. 1 ^> 

Oudh 9; A.I.R. 1929 Pat. 287 ; A.I.R. 1926 Cal. 1101, 
Rel. on : A. I. R. 1924 Pat. 204, held not good law. 
(Das, Kulwant Sahay and Dhavlc, JJ.) ASKARAM 

Baid v. Deolal Singh. 10 P. L. T. 717 - 

118 I.C. 723 = A.I.R. 1929 Pat. 568. 

- Non-compliance with prevision does not render 

compromise void. 

Compromises are not nullity eve> though the provi¬ 
sions of Cl. (3), S. 147-A have not been complied with : 
A I R. 1924 Pat. 204 ; 17 C. W. N. 496, held wrongly 
decided ; A.I.R. 1926 Cal. 1101 ; A.I.R. 1924 Pat. 374, 
Foil. (Das and Ross, JJ.) LOKI GOPA v. RAMA 
nandan. 8 Pat. 372= 10 P.L.T. 189 — 

118 I.C. 722 = A. I. R- 1929 Pat. 287. 

- Provisions net complied -with—Decree passed is 

not without jurisdiction but can be assailed in proper 

proceedings. . . . 

A decree for enhanced rent under the provisions ot 
S. 147-A cannot in a subsequent suit for rent be treated 
as without jurisdiction and a nullity on the ground that 
the procedure laid down in that section for compliance 
by the Court was not complied with. Such a decree may 
be assailed in proper proceedings as erroneous but it 
cannot be said to have been passed without jurisdiction. 

48 Cal. 138, (F. B.) Foil. 17 C. W. N. 496, Dissented 
from. (B. B. Ghose and Graham, JJ.) ISHAN 

Chandra Banikya v. Moomrajkhan. 

30 C. W. N. 940 = 45 C. L- J. 24=971. C. 770 = 

A. I R. 1926 Cal. 1101. 

- Consent decree though not conforming with para . 

3 , cannot be reopened. 

Where the Court which passed the consent decree, 
did not act in conformity with paragraph 3 of section 
147-A of the Bengal Tenancy Act. 

Held, that the consent decree which the Court did 
pass was not a nullity and could not be reopened later 
on. A.I.R. 1922 Patna 44 Relied on. (Das and Adami, 
If) deolagan Singh v. Mt. Gulbansai koer. 

IPat. L.R. 43=691. C. 616 = 
A. I. R. 1924 Pat 374, 

- Compromise decree, not complying with the 

section, is a nullity. 

Where provisions of S. 147 A are not complied with 
a compromise decree passed between landlord and 
tenant in a rent suit is a nullity and no effect can be 
given to it and the fact that the rate of rent recorded in 
the compromise was also recorded in the partition pro 
ceedings showing that the compromise was acted upon 
can make no difference. 17 C. W. N. 496 Foil. (Ross 
j) kunj Behary Chaudhury v. Charan Singh. 

72 I. C. 40 = A. I. R. 1924 Pat. 204. 

- Objection cannot be taken in execution procee¬ 
dings. 

Under a compromise in a rent suit,the defendant, took 
some more land and entire rent was fixed for the whole 
land, original and additional. The Court did not in 
passing the decree, comply with S. 147-A. Held, that the 
objection could not be taken in execution proceedings. 
(N. R. Chatteriee and Ne'iubould, JJ.) HEMCHANDRA 

Choudhari v. Chandra Mohan namodas. 

60 I. C. 204 = 24 C. W. N. 1070. 

S. 147-A [Inserted by Eastern Bengal and Assam. 
Tenancy (Amendment) Act (I of 1908), S 42]— 

Rent Suit. 

_ Compromise decree—Additional land given and new 




627 


DECENNIAL DIGEST, 1921—1930. 


628 


BENGAL TENANCY ACT (1885), S. 147-A. 


I BENGAL TENANCY ACT (1885), S. 148. . , : 


rent settled — Mon compliance with section — Objection in i S. 148—Jurisdiction 

execution cannot be raised. # ! - Rent suit—Question of title involved—Court 

In a suit for rent, a decree was made on compromise : JS fl0 f debarred from trying the suit — Procedure under 
and th** tenant took some additional land and a rent • scc n oil a summary one like the special jurisdiction 
was fixed for the area formerly held by him together j under the Small Cause Courts Act. 
with the added aren When execution was sought objec- There is no rigid rule of law to the effect that in a rent 

. .1 i e . _it>i< K » . • it t i r% i t .i _ ... 


lie JIAWVI * vvi mv. »l IV/ i 1IIVI i ^ ' J -- O 

with the added aren When execution was sought objec- 


>'11.11 V l i V_ tlMVlV-U HI V, v " -O J t ItVl W I ft I I IgftU 1 UIV VI IU II IV IIIV Vll VW ft 1 ft * CI|X 

tion was taken on the ground of non-compliance with j su j t properly so called and filed under the provisions of 

S. 147-A of the Eastern Bengal and Assam Tenancy Act. j Section 148 a question of title may not be determined if 

Held, the objection raised as to the validity of the de ree j t ar j se s. 48 I. C. 726, Dist. When a claim which is not 

could not l>e raised in execution proceedings. 17 C. W.N. , f or ren t is included in a suit which is tried under Section 

496 Dist. {Chatterjec and Ncwbould. JJ.) HEM. CH. 148. there is no lack of jurisdiction on the part of the 

CHOODHURY v. CHANDRA Mohan NAMODAS. trial Judge to deal with the claim 

60 I.C. 204 = 24 C. W.N. 1070. There is a distinction between the provisions as regards 

S. 147 A. Scope • the Small Cause Courts and the provisions of Section 148 

__ Decree under S. W-A. has not all elements of regarding rent suit. In the former case the matter is bne 

. of special jurisdiction which is given by the provisions of 

"Tdecree^nder S. 147-A. though in one sense a con-i the Small Cause Courts Act and in the case of Section 
sent decree, has not all the elements of a consent decree. , 148, the presenbed procedure ts not a spec.al junsdictmn 
The rule therefore, that a consent decree can be set aside but a summary procedure. \Rankin and Bar bland, JJ) 
hr : n action cmlenced for the purpose on any ground T.NKARI WSE N*(1ENDR, 

that would invalidate an agreement has no application to 27 C.W.N. 716-77 1.0.10-60 Cal 807 = 

a decree under S. 147-A. Huddersfield Hanking Co. , A CaL 699 

Lister, (1895) 2 Ch 273, Ref. {Das. Kulwant Sahay , S. 148- Procedure 

mid Dhavle //.) ASKARAN BAID v. DEOLAL SiNGH. . . . 

ana ijnazie. jj ) 1Q p L T 717 = 118 I. C. 723= i- Rent suit—Holding must be completely repre - 

A.I.R. 1929 Pat. 568 (F.B.). sen ted. ...... ... 

• In a suit for rent of a holding the holding must be 

- Suit for trespass—Alternative relief nndet iS.l57 completely represented; otherwise the decree obtained in 

—Still suit is not one between landlord and tenant -with- t ^ e suit will be regarded as a money decree and not as a 

in S. 147 -A. ! rent decree. {Das and Allan son. J J.) HlTNARAlN 

The mere fact that in a suit for trespass the plaintiff SiNGH v. RAMBARAI RaI. 

. . . I I C* \ TH _r» *n-i. HOO . T> T m An M 


for rent is included in a suit which is tried under Section 
148. there is no lack of jurisdiction on the part of the 
trial Judge to deal with the claim 


is claiming an alternative remedy such as S. 157 conce¬ 
des to him does not make the suit any more a suit bet¬ 
ween landlord and tenant. S. 147-A has no application 
to such a case. {Das. Kulwant Sahay and Dhavle. JJ.) i 

Askaran Raid v. Deolal Singh. 10 P. L. T. 717 = 


7 Pat. 733 = 9 P.L.T. 484 = 
115 I.C. 196 = A. I. R. 1928 Pat. 459 

Ss. 148 (a) and 159 Cb)—Scope. 


ASKARAN Raid v. Deolal Singh. 10 P. L. T. 717= , - Person recorded as full \t-annas proprietor but 

118 I. C. 723 = A.I.R. 1929 Pat. 568 (F.B.). really only co-sharer—He can obtain decree for rent but 

- Suit for rent compromised—Compromise is bind - , unless he complies with Ss. 148(a) and 159 (b) his decree 

ing if it settled bona fide disputes. will not be rent decree so as to entitle him to obtain by 

Where after a case under S. 103, Ren. Ten. Act, in the purchase rn execution of that decree, holding itself. 
settlement proceedings, the landlord brought suits for A person, who though recorded as a full 16-annas pro¬ 
rent and these suits were determined by compromises and prietor is in fact only a co-sharer landlord, can obtain 
the rate agreed to in the compromises was admittedly a a de;ree for rent, but unless he complies with the proyi- 
rate which exceeded the khatian rate: j sionsof Ss. 148 (<;) and 1^9 (A) the decree obtained by 

Held: that the compromises were not bad as there was i him will not by a rent decree so as to entitle him to 
a bona fide dispute as to the rate of rent which ended in obtain by purchase in execution of that decree ^he. ; hold- 
the compromises. {Das and Ross. J J.) LOKI GOPA v. ing itself free from all encumbrances. He will be entitled 
RAMANANDAN. 8 Pat. 372= to realize his decree by the sale of the right, title and 

10 P.L.T. 189 = 118 I. C. 722 = A.I.R. 1929 Pat. 287. , interest of the judgment-debtor. A. J. R. 1925 Cal. 297, 

rr». • . , • , • • 4 . Uel on. (ftoala Prasad and \Vort s J J •) BALIRAM 

-The principle that a consent decree is not more Kei * ° vniV o x>« 4 - 07 c — 11 q t f* 

.. j r . v . . , r . . 1 . _ .• PRASAD 7' H VRNANDAN. 8 Pat. oiO — llo l.V/. iuo. 

valid than a contract itself is recognised in the section. , 1 * AIR 1929 Pat 357 

{Mockerjee and Suhrawardy. JJf) GANESH CHaNDRA | 

PAL v. Chandra Mohan DATTA. 28 C.W.N. 984= ‘ - Tenure extended by natural accretions—Rent suit 


-1 ne principle mat a consent decree is not mvic Q7K-iiQTr 700 

valid than a contract itself is recognised in the section. , 1 * AIR 1929 Pat 357 

{Mookcrjee and Suhrawardy. JJ.) GANESH CHaNDRA [ 

PAL v. Chandra Mohan DATTA. 28 C.W.N. 984= ‘ - Tenure extended by natural accretions—Rent suit 

84 I. C. 730 = A.I.R. 1925 Cal. 199. con fined to lands actually leased cannot be dismissed. 

-S. 147-A of the Bengal Tenancy Act gives effect to I When subsequent to the creation of the tenure there 

the whole scheme ol the Act, viz., to pi event the landlord has been an accretion of lands in the bed of a contigu- 
from circumventing the provisions of the Act to the ous river the tenants are entitled to the accreted lands as 
detriment of the illiterate tenant. {Suhrawardy and \ an increment to their tenure. But the fact that the land- 
Cuming.JJ.) N.AFAR CHANDRAPAL CHOWDHURY r. iord does not include the accreted lands in his suit for 
BHASI MOLAX. 65 I. C. 581 (Cal), i rent but confines himself to the lands actually let does 


s 147 R—Tntprnrptation not make his suit liable to be dismissed. {Walmsley and 

“c/ // / ?B f \ \ B. B. Chose. JJ.) DH1RENPRA CHANDRA RAI % 

- Shall have regard does not mean that Court | N . VWAH KhaJA HARIRULLAH 29 C. W N. 505 = 

iuill not presume entries to be correct. _ 37 j c. 412 = A.I.R. 1925 Cal. 758. 

The expression “shall have regard” in S. 147-B ordi- , * • j 

narily means shall consider as of value or of importance ; j - A suit for plaintifPs share alone but praying that 

but certainly the provision does not mean that the Court , under section conditions decree for Jhp amount due to 

will not presume the entries to be correct until the con- i all co-sharers might be passed is untenable. 


trary is shown. {B.B. Ghose and Graham. J J.) FaZLAR 

Rahman Biswas v. Gulam Kader Mia. 

30 C.W. N. 689 = 96 I. C. 959 = A I.R. 1926 Cal. 862. 


Where the plaintiffs sue for their share of tne rent 
alone, and they state that a certain amount might be due 
to the co sharer landlords and the prayer is that under 

’ . >7 -.11 .<1 
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BENGAL TENANCY ACT (1885), S, 148-A 

certain conditions a decree for the total amount due 

might be passed. . , . . 

Held, that the plaint was not in accordance with 

S. 148-A.(1): 34 C. L. J. 462, Dist. 

The terms of the section should be strictly complied 
with. A substantial compliance is not enough. {New- 
'bould and B. B. Ghose , //.) GaNGAMANI BISWAS 

2/. RABJA Ali Chaukidar. 

51 Cal. 935=841.0. 145 = 

40 C.L.J. 512 = A.I.R. 1925 Cal. 106 
Ss. 148-A and 163—Decree. 

-Decree in a suit tinder S. 148-/4— Decree-holder 


taking every step necessary to execute decree as rent 
decree—Decree is rent decree even though Court fail to 
issue simultaneously order for attachment and procla¬ 
mation. 

Where the holder of a rent decree takes every step 
necessary to be taken under the Act to execute the 
decree as a rent decree obtained in a suit framed as 
under S. 148-A, the mere fact that the Court failed to 
issue simultaneously the order for attachment and the 
proclamation cannot make the decree any-the-less a decree 
for rent. 57 I. C. 492, Foil. (Das and Kulwant Sahay , 
JJ.) KULDIP NARAIN i\ RAM LAL. 7 Pat. 260 = 

107 I. C. 821 = A. I. R. 1928 Pat. 318. 

•Rent suit — Non-transferable holding sold— Some 


co-sharer landlords recognizing transfer—Others not 
recognizing and bringing a suit for rent, making con¬ 
senting landlords and original owner defendants — Pur¬ 
chaser not made party—Decree is rent decree. 

Where a non-transferable holding is sold and the 
transferee is recognized by some co-sharer landlords, 
while remaining co-sharer landlords do not recognize the 
transfer and bring a suit for rent under S. 148-A, mak¬ 
ing the original owners of the holding and the consen¬ 
ting landlords defendants to the suit, but the purchaser 
is not made a party, the decree obtained js a rent decree 
and not a money decree. 24 C. W. N. 152 (notes) Dist. 
'{Greaves and Panton, JJ.) BAMAPADA SaRKAR v. 

Sakuntala DASI. 30 C W. N. 494 = 96 I. C. 689 = 

A. I. R. 1926 Cal. 733. 

•A single co-sharer's suit complying with S. 14S-A 


.makes the decree a rent decree. 

Where a co-sharer landlord in a suit for rent men¬ 
tioned in his plaint rent payable in the sixteen annas 
share and in the different shares and the amount due 
for the period in suit with damages in the whole and 
for the shares of all the co sharers and the amount due 
to the other co-sharers and the refusal by the co-sharers 
to let plaintiff know the amount due to the plaintiff and 
where the plaintiff alleged that if, the co-sharer defen¬ 
dants wished to be added as plaintiffs on disclosing the 
share due to them they might be made co-plaintiffs. 

Held, that S. 148-A was complied with and. therefore, 
the decree in the suit was a rent decree. (JValmsley and 
Suhrawardy , JJ.) JAGABANDHU NaNDI v. ABDUL 
Hamid Mea. 85 I. C. 214=28 C. W. N. 757 = 

A. I. R. 1925 Cal. 82. 


■Decree for arrears of rent obtained against some 


tenants only is not rent decree. 

Where the tenants were a group of lohars and a 

kumri, and not a joint family. 

Held , the lohars could in no way represent the inte¬ 
rest of the kumri, and the decree for rent passed against 
iohars cannot be declared to be a rent decree. ( Foster i 

/.).Ramjas Pandey v. Awadh Mahton. 

. ret- In I U 88 ,L C. 830 = A. I. R. 1925 Pat. 783. 


BENGAL TENANCY ACT (1885), S. 148-A. 

S. 148 A—Procedure. 

- Co-sharers should sue for rent due to all Dues 

to other co-sharers not known—Plaintiff would be entit¬ 
led to proceed with the suit for his share only. _ 

In order that plaint may be in accordance with the 

provisions laid down in S. 148-A. the first requisite is 
that the co-sharer landlord should sue tor recovery ot 

rent due to all the landlords and secondly, if he is unable 
to find out the dues of the co-sharers, he would oe entit¬ 
led to proceed with the suit for hi S- share only. A I. K. 
1925 Cal. 106. Foil.; A. I. R- 192;> Cal. 82 and Id C. 
W. N. 820, Dist. ( Mukerji and Graham, JJ.) Dtlh- 

rendra Nath r. Rajendra Nath. 103 I . c. btf- 

A. I. R. 1927 Cal. 945. 

_ Rent suit by one co-sharer—Omission to state that 

plaintiff is entitled to sue for his share is not fatal it 

contrary is not proved. , 

Mere omission to state specifically in the plaint .hat 

the plaintiff is entitled to sue for his share of the rent 
will not take the suit out of the purview of S. 148-A, it 
as a matter of fact, the contrary has not been provec 
in the case. {Makerji, J.) SASI BHUSAN v. KHIRODA 
SUNDARI. 95 I. C. 42 = A. I. R. 1926 Cal. 963. 

- Suit must be for whole rent due. 

For a suit to fall under the provisions of S. 148-A it 
must be a suit to recover the whole of the rent due. The 
essence of a suit under S. 148-A is that either the whole- 
rent is due or else the plaintiffs are unable to asceitain 
whether or not the whole of the rent is due. ( Greaves and 
Mukerji, JJ.) HARI MOHAN DALAL v. PURENDRA- 

Nath Nag. 90 I. C. 955 = A. I. R. 1926 Cal. 356. 

- Suit must be for whole arrears due as distinct 

from rent payable under the contract. 

A suit under S. 148-A must be for the whole of the 
arrears due and not for the whole of the rent payable 
for the holding under the contract. 27 C. L. J. 10 Disi. 
18 C. W. N. 1016 Foil. {Chatter jea and Pearson, JJ.) 

Profulla Chandra v. Baburam Mandal. 

34 C. L. J. 462=65 I. C. 1 = A. I. R. 1921 Cal. 289. 

S. 148 A—Scope. 

- Co sharer landlord can sell holding notwit Inland - 

i ing his inability to get his co-sharers /■> join in suit. 
The purpose of S. 148 A is to enable a co-sharer 
landlord to get the advantage of the right to sell the 
1 holding notwithstanding that lie is unable to get his 
co-sharers to join with him as plaintiffs instituting a 
suit. {Rankin, C.J. and B. B. Ghose, J.) TANWANGINI 

Debi v. Abhoya Char an Sardar. 

33 C. W. N. 1221 = 57 Cal. 480 = 
A. I. R. 1930 Cal. 169. 

- Decision as regards rent in former suit between 

co-sharer landlord and tenant is net binding on other 
co-sharer Idndlord though joined as defendant with 
'• tenant. 

! The decision as regards the rate of rent in a former 
suit brought by a co-sharer landlord who proceeds with 
it for his share of the rent only under S. 148-A cannot 
operate as binding on the other co-sharer landlord who 
is joined as defendant \vi‘h the tenant. There is no 
I provision in the law under which any plea set up by the 
tenant defendant is to be served on the defendant 
( landlord. Under such circumstances it cannot be said 
| that any issue was raised as between the tenant defend¬ 
ant and the landlord defendant which was decided in the 
suit brought by the co-sharer landlord under the provi¬ 
sions of S. 148-A. {Rankin, C.J. and B. b . Ghose, J.) 
Tanwangini Debi v. abhoya Charan Sardar. 

33 C. W. N. 1221 = 57 Cal. 480 = 

A. I. R. 1930 Cal. 169. 
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BENGAL TENANCY ACT (1885), S. 148 A. 

•- A suit to fall under S. 148-/-/ must be for the 

entire rent due and not a suit for the eo-sharer's sluice of 
the rent only — Plaint should be looked at to see whether 
a ease does or does not satisfy the test. 

A suit which is not one primarily for the whole of the 
rent due for a tenancy. To discover whether a case 
does or does not satisfy this test it is necessary to look 
at the plaint itself. A suit which is primarily for the 
rent due on the plaintiff’s own share is not a suit within 
the meaning of S. 148-A even though the plaintiff co¬ 
sharer prays in the plaint that if the defendant objects 
to pay the plaintiff’s share of the rent separately then 
the co-sharer landlord’s share should also be included. | 
Case law referred to. (Cuming and Mukherji , //.) i 

Kama Nath v. Harish Chandra. 

108 I. C. 41 = A. I. R. 1928 Cal. 347. 

-One of the landlords brought a suit in form for 

the whole rent and in substance for the sepaiatc share of , 
the rent in arrears asking for his share of the rent j 
and specifically stating that if rent is in fact due 
to the other landlords, who were made pro forma defen¬ 
dants a decree for an additional sum may be passed on 
payment of further Court-fee. And the whole body of 
the landlords was impleaded with the allegation that the 
plaintiff was not able to ascertain what, if any, rents are 
due to them. 

Held , that the suit was properly framed under the 
provisions of S. 148-A as it satisfied all the conditions 
laid down under that section : 4 P. L J. 500, Foil. 

( Das and Ross , //.) GURUSAHAY SlNGH v. NOORAN 
MAHTON. 114 I. C. 193 = 9 P. L. T. 809. 

- Terms should be strictly complied with—Sub¬ 
stantial compliance is not enough. 

The terms of S. 148-A should be strictly complied with 
and a substantial compliance with the requirements of 
the section would not be enough to give the auction^ 
purchaser a title to annul incumbrances : A. I. R. 1925 
Cal. 106, Foil. {Mukherji and Graham , //.) DHF.RAN- 

dra Nath Rajendra Nath. 103 I. C. 827 = 

A. I. R. 1927 Cal 945. 

- Suit under — Co-sharcr landlords made defend¬ 
ants and not denying plaintifPs share—Tenants not 
alleging payment of rent to co-sharer landlord in excess 
of share alleged by plaintiff to belong to such co-sharer — 
Tenant cannot question plaintiff's share. 

In a suit framed according to the provisions of S. 148- 
A, where the tenant-defendants do not allege that any 
co-sharer landlord has been left out from the suit, or 
that they had paid rent to the co-sharer in excess of the 
share alleged by the plaintiffs to be held by such co¬ 
sharer, it is not open to the tenant-defendants to ques¬ 
tion the share of the rent payable to the plaintiffs land¬ 
lords. A. I. R. 1925 Cal. 26 Dist. ( Kulwant Sahay , /.) 
Bibi Saleha r. Hulas Mahton. 86 I. C. 559 = 

6 P. L. T. 780 = A. I. R. 1925 Pat 564. 

- Suit by co-sharer for his share of rent or in the 

alternative for whole rent — Co-sharers made parties — 
Suit is properly framed. 

In a case under S. 148-A. the plaintiff co-sharer will 
be entitled to proceed with the suit for his share only of 
the rent and a decree obtained in a suit so framed shall 
be as effectual as a decree obtained by the sole landlord 
in a suit brought for the rent due to all the landlords. 
If in the suit it is found that the co-sharer defendants 
have realised rent in excess of their shares, then they will 
be liable to reimburse the plaintiff to the extent of the 
excess realised by them. "Where, plaintiffs sued, for 
their share of rent or in the alternative claimed a joint 
decree in favour of all the co-sharers, on payment of 
additional court-fee, Held , though the contract for 
separate collection was not proved the plaint conformed 


BENGAL TENANCY ACT (1886), S. 149. 

to provisions of S. 148.-A and plaintiff was entitled to a. 
decree 4 P.L.J. 500 Foil.; 27 C.L.J. 101 Dist. {Dawson 
Miller , C.J. and'Mullick, J.) RaJGIRI SlNGH v. JaDU- 
nath Ray. 4 Pat. L. T. 39 = 1922 P. H.G.C. 366=5 

A. I. R. 1923 Pat. 41.. 

Ss. 148-A, 168 B and 169—Scope. 

f * 

- Share of holding sold in execution of decree by 

some to-sharers for share of rent—Subsequent sale of 
entire holding in execution of decree for entire rent-— 
Purchaser in latter sale is entitled to khas possession 
as against purchaser under former. 

Where some co-sharers brought a suit for rent against 
the tenants in respect of their share of the rent due- 
obtained a decree and in execution of that decree sold 
their share of the holding and it was purchased by the 
defendant, and later on some of the other co-sharers 
brought a suit for the entire rent against all the tenants 
and in execution of that decree the entire holding was 
sold and plaintiff became the purchaser. 

IIeld\ that the position of the defendant was only that 
of an unregistered transferee and that he cannot insist 
the claim the plaintiff for khas possession. An arrange¬ 
ment among co-sharers to realise rent separately merely 
affects the right to sue separately and in no other res¬ 
pect modifies the terms of the holding and the right to 
bring the tenure to sale for arrears of rent remains in¬ 
tact. A co-sharer landlord has a right to claim the 
whole rent on behalf of the entire body of landlords and 
it is only in a case so framed that the decree has the 
effect of a rent decree. {Chaiterjea and Pearson . //.)» 

Sasti Charan Chakerbutty v. akubjan Bibi. 

26 C. W. N. 639 = 641. C. 691 = 35 C L. J 30 = 

A. I. R. 1922 Cal. 243. 

- Suit for share of rent being entire arrears due — 

Suit is in conformity with section and is maintainable. 

The essential principles underlying the S. 148-A are 
that the suit should in form B for whole rent and in 
substance for the separate share of rent in arrears. The 
whole body of landlords can be impleaded on the alle¬ 
gation that the plaintiff has not been able to ascertain 
what, if any, rents are due to the former. In such cases 
the whole rent due must in the nature of things be 
always a matter of speculation for the plaintiff and he is 
entitled to assert that he believes that his share of the 
rent due is the entire rent due and ask that Court to 
decide on the accuracy of the belief, if and when the 
impleaded co-sharers appear and claim any arrears as 
due to themselves. The cause of action for rent in 
plaint alleging that plaintiff’s share of rent collection is 
separate is not at all against the principle of section 
148-A. {Jwala Prasad and Bucknill , JJ.) MASUL 

Ahmed v. Jag an Singh. 3 Pat. L. T. 439 = 

68 I. C. 625 = A. I. R. 1922 Pat. 660. 

S. 149 (3)—Res judicata. 

- Decision under, does not decide finally substantial 

rights of parties—Incidental decision on question of title 
does not operate as res judicata— C. P . Code , S. 11. 

Sub-S. (3) of S. 149 contemplates a suit which cul¬ 
minates not in a decree but in an order of a limited 
kind, an order restraining payment out of the money, 
and it is therefore an order not finally decisive of the sub¬ 
stantial rights of the parties but providing a machinery 
for the purpose of carrying out the scheme whereby it is 
sought to relieve a tenant from harassment. If in a suit 
of this sort the Court incidentally goes into the question 
of title in order to determine a question but the decision 
does not operate as res judicata in subsequent suit on the 
question of title. {Mukerji and Graham , JJ.) KHETRA 

Mohan v. akhil Chandra. 1001. 0.427= 

A.I.R. 1927 Cal. 431. 
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S. 150—Applicability. 

_Section 150 does not apply where the rate of rent 

is in issue. 30 Cal. 947, Foil. (Greaves and Cuming, 
//) DHIRENDRA NATH GHOSE v. CHARUSHASHI 

DEBYA. A I. R. 1926 Cal. 191-90 I. C. 431. 

■- Tenant pleading that he has cultivated lesser area 

than that for which rent is claimed — S. 150 applies. 

Irrespective of the question as to whether the burden 
of proof lies on the plaintiff or not, in cases where the 
■defendant admits that money is due from him to the 
plaintiff on account of rent, his plea that the amount 
claimed is in excess of the amount due cannot be taken 
•cognizance of by the Court unless the defendant pays 
into Court the amount so admitted to be due. 30 Cal. 
947 Diss. Hence where the tenant pleads that he has 
cultivated a lesser area than that in respect of which rent 
is claimed, S. 150 would apply. (Mullick and Kulwant 
Sa/uiy, JJ.) KESHO PRASAD SlNGH v. TRILOKK 
Nath. 4 Pat. 304 = 861. C. 841 = 6 P L. T. 757 = 

A. I. R. 1925 Pat. 489. 

S. 150—Excess. 

- Plea of cx:ess shall not betaken cognizance of un¬ 
less it is accompanied with deposit. 

Section 150 is applicable to cases where the defendant 
admits that money is due from him to the plaintiff on 
account of rent and plea of tender shall be rejec¬ 
ted if it is not accompanied with deposit: 30 Cal. 947 
and 4 Pat. 304, Ref. (Suhrawardy and Cammiade , JJ.) 
Rakhal Chandra v. Baikuntha Nath. 

32 C. W. N, 1082 = 117 1 C. 687- 

A. I. R. 1928 Cal. 874. 

S. 150—Procedure. 

- Tenant admitting part of rent claimed but not 

.depositing in Court—Trial Court going on with trial— 
Deposit made in appellate Court—Appellate Court can 
..accept it. 

Part of rent claimed was admitted by the tenant 
defendant, but was not deposited in Court. Still the 
trial Court went on with the trial. The amount, how¬ 
ever, was deposited in appellate Court which accepted 
the deposit. 

Held : that the appellate Court was right in accepting 

the deposit. A.I.R. 1925 Pat. 489. {Ross, J.) NaUNIT 
Prayaji V. Bandhu Mahton. A.I.R. 1930 Pat. 414. 

S. 153-Amount Claimed. 

- Includes not only statutory interest at 1 2\ per cent. 

.and statutory damages but even 75 per cent, interest 
■if agreed. 

The amount claimed in the suit can be read so as to 
include interest at a high contractual rate such as 75 per 
•cent. A claim for statutory interest \2\ per cent, under 
B. 67, Bengal Tenancy Act, or a claim for statutory dama¬ 
ges not exceeding 25 per cent, on the amount decreed as 
provided for by S. 68 of the Act are ordinary incidents 
of a rent suit and must be taken into consideration in 
-ascertaining for the purposes of S. 153 whether the 
amount claimed in the suit does not exceed Rs. 100. 
(Rankin, C. /., C. C. Ghose. Suhrawardy, B. B. Ghose 
Miid Mukherfi, JJ.) TaRINI CHARAN v KedaR 
Nath HaLDAR. 56 Cal. 723 = 115 I. C. 593 = 

48 C. L. J. 327 = 33 C. W. N. 126 = 

1 •» ' " 1 A. I. R. 1928 Cal. 777 (F. B.). 

t w , V,,, S. 153—Appeal. 

- ■,Substance of the matter involved in petty case rela¬ 
ting only to irregularity of proceedings under C.P. 

'Code, 0. 21, R. 90— Question under Limitation Act, 
-Si 18 incidentally involved—Still no appeal lies. 


< BENGAL TENANCY ACT (1885), S. 153. 

When S. 153 says that the question as to the irregu¬ 
larity of the proceedings in publishing or conducting a 
sale is not a question relating to title to land, it does not 
mean that in every case under R 90, O. 21, C. P. Code, 
there is nevertheless to be an appeal, because in every 
case under R. 90 there must be a finding not merely as 
to the regularity of the proceedings but also as to subs¬ 
tantial injury. Such an interpretation would give no 
meaning to the Explanation consistent with the excep¬ 
tion. Again, the Explanation does not mean that, if in 
the course of deciding the question of regularity under 

R. 90 the Munsif has to decide a question of limitation 
incidental to the application before him, then the Ex¬ 
planation ceases to take effect and the right of appeal 
emerges. The meaning of the Explanation must at 
least be this that where the decision holds that on the 
ground of irregularity in the sale proceedings the sale is 
to be set aside or that the sale must stand not-withstand- 
ing the allegations of irregularity therein the case is not 
to be deemed to be one within the exception and con¬ 
sequently no right of appeal will exist. Where the trial 
Court’s ultimate finding and the whole of the ultimate 
effect of his order in a petty case were to set aside the 
sale on the ground of irregularity and dealt with the 

• question of fraud while dealing with the question of 
limitation under S. 18. 

Held, that the Explanation to S. 153 means that 
there was to be a right of appeal in these cases: where 
any incidental matter such as limitation or locus standi 
had to be decided before the application under R. 90 
could be disposed of. Such proceedings were intended 
to be proceedings which in petty cases were to be dis¬ 
posed of without appeal. (Case-law discussed.) (Ran 
kin, C. J. and C. C. Ghose, J.) JUGAL CHANDRA 
ANUNI V. RAMESH CHANDRA CHAKRAVARTY. 

34 C. W. N. 331 = A. I. R. 1930 Cal. 490. 

- Execution sale in rent decree set aside on ground 

of fraud—Appeal is competent. 

Where an execution sale arising out of a decree in 
rent suit covered by S. 153 (b) is set aside on the ground 
of fraud an appeal is competent, as the expla¬ 
nation to S. 153 does not contemplate, ‘fraud’ and is 
limited to irregularity in publishing or conducting sale ; 

19 C. W. N. 953, Folk, A. I. R. 1927 Cal. 633, Ref. 

(Wort, J.) JAINARAIN SlNGH v. RAMESHWAR. 

Singh. 11 P. L. T. 312 = A I. R. 1930 Pat. 371. 

- Utbandi tenancy—Court deciding rate of rent or 

whether rent is payable—Appeal lies. 

Even if tenancy is an utbandi tenancy, still if the 
Court has decided what is the rate of rent which is pay¬ 
able, or whether the rent is payable in respect of certain 
lands, appeal can lie against the decision. ( Mitter, J.) 
NAFAR CHANDRA V. JATINDRANATH. 

118 I. C. 881 = A. I. R. 1929 Cal. 206. 

- No declaration as to amount of rent in the decree 

—Question as to amount annually payable by tenant 
actually decided—Exception to S. 153 applies and the 
order is appealable. 

Having regard to the wording of the exception to 

S. 153, no declaration in the order or in the decree as to 
1 the amount of rent that is annually payable by the 
1 tenant to the landlord in respect of the jama, is neces- 
! sary and a case comes within the exception contained in 

S. 153, even though there is no such declaration in the 
decree or order if a question as to the amount annually 
payable has been decided in the decree or order, and an 
appeal lies from the decision. (Mukerji.J.) DALI- 
LUDDI V. MATAHAR ALI. 

107 I. C. 470=A. I. R. 1928 Cal. 254. 
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_ [ r regularity in publishing or conducting sale 

Fraud' in^ publishing or conducting a sale cannot be 

kept separate from irregularities in the publication or 
conduct’‘thereof for the purpose of the explanat.on to 

s • 18 C.W.N. 1266 and 22 C. L. J. -44, Vis *., 

. - (• N 84 Dist. where* the Munsiff dismissed an ap¬ 
plication to set aside a rent sale on the ground of fraud 

in mil dishing and conducting it. 

L.// that no appeal lay to the District Judge. 

, .f / tud Rov JJ- ) Mahakaj Bahadur Singh 

(J/ r r d 5 C.L.J. 560 = 104 I.C. 199 = 

KARANI MA1 c w ^ 5? = a l r 192? Cal 633< 

o f/// rent—Defence that plaintiff not entitled 

to win le. there being another co-sharer landlord-Dccrce 

*?t£ izs&zisi «. h «<*• 

tiff i, not entitled to whole of the rent, there being 
4 ^ shiver landlord, and plaintiff is given a 

2 "? e r for°.heX.eamount on the ground of plaintiff 

being , ,e So e ; an t p|e to the landlord being deter- 

-inpete,. JO 

KAHIM SHEIK H t-. 6 AUM 3 U a b 1926 Cal 1229 

_ Question of amount of rent dependent on finding 

that JjarZ/S co-sharers Finding if in the nja- 
tnic-No question cf amount of rent ,s deeded and 

^WhVrfthe questions of the amount of rent are depen¬ 
dent 'entirely on the tenant’s averment that there ,s 
co-sharer or there are co-sharers, tnen in those cases it 
becomes necessary, to go into those defences only in the 
event of the court finding that there is a co-sharer 01 
that there are co-sharers. If the finding be that there 
is no co-sharer of the plaintiff the other questions o 
not arise and there is no occasion or necessity foi the 
court to decide the question of the amount of rent 1 
decision of the court in such cases, whether dismissing 
the suit on the ground of non-joinder of plaintiffs or de¬ 
creeing the suit in plaintiff’s favour, does not expressly 
decide and cannot by implication be held to have deci¬ 
ded the question of the amount of rent and no appea 
is competent. A.I.R. 1922 Cal. 417 and 10 C.W .N. 280 
(N), Dist.; 28 C.W.N. 72 (N) Rel. on. {Cuming and 
Mukerji. JJ.) Salimuddin AHAMMAD V. R'\ H1M 
SHF K 30 C.W.N. 850 = 44 C.L.J. 414 = 

97 I.C. 1038 = A.I.R. 1926 Cal. 1113. 
_ font suit for less than Rs. 50 tried by Munstf 

specially empowered—Appeal docs not lie. . 

No appeal lies agai st the decision, in a rent suit, ol 
a Munsif specially empowered under S. 1 d 3 of the 
Bengal Tenancy Act, where the value of the suit dees 
not exceed Rs. 50. (Suhrawardy and Graham , JJ.) 
SURtNDRA KRISHNA ROY CHOWDHURY *. ABBAS 

ALI. 85 I.C. 760 = A.I.R. 1925 Cal. 1237. 

—Rent decree—Execution proceedings—No appeal 
lies from an order of Special Judge where decretal 

amount is less than Rs. 50. # 

Under S. 153 no appeal lies against an order passed 

by a Special Judge on an application to set aside a sale 
in execution of a rent decree for an amount If;* 

Rs. 50 on the ground of fraud. 32 Cal. 957 (F.B.) Rel. 
on. {Greaves and Mukerji , JJ.) MAHARAJA SaSHI 
Kanta Acharjya Bahadur v. Manu Sheikh. 

881. C. 667 = A.I.R. 1925 Cal. 1064. 

_ Kent suit—Plea of nonjoinder of necessary 

parties and of absence of separate collection—No appeal 

* • 

The only objections to the plaintiffs right to recover 
rent were that plaintiff had other co-sharers and so the 


] BENGAL TENANCY ACT (1885), S. 163. 

suit was bad for defect of parties and that there was no 
separate collection. . , y j 

Held , that none of these grounds came within the 
exception to the rule that in a suit for rent below a 
certain value no appeal lies. 17 Cal. 489 (F.B.) and A.I.R. 

1922 Cal. 417 Dist. {Suhrawardy and Chotzncr , //.) 

Wajuddi pram an ik 7>. Mahomed Bolai Moral. 

851. C. 576 = 30 C. W. N. 63= 

A. I. R. 1925 Cal. 1032. 

- Bengal Cess Act , Ss. 54 and 47 —Decision as to 

liability to pay cess in absence of notice under the Cess 
Act is not appealable. . 1 1 ■ uj p| 

\\ here the decision is as to the liability of the defen¬ 
dant to pay cess when the plaintiff has not published the 
notices contemplated by the Bengal Cess Act, S. 53 of 
the B. T. Act is a bar to the appeal. 16 Cal. 638 ; 

20 Cal. 254, Foil.; 21 Cal. 132 and 4 C. L. J. 119, Dist. 

(Mookerjce and Chotzncr , JJ.) BlRENDRA KlSKORE 
M AN IKY A V. TRAILOKHYA NATH ROY. 

74 I. C. 547 = 37 C. L. J. 621 = 

A. I. R. 1923 Cal. 673. 

- Decision as to whether plaintiff is entitled to 

whole or two-fifths share of rent—Appeal lies to District 

Judge. \ - | 

Where primary Court had decided the question, whe¬ 
ther the plaintiff was entitled to the whole rent, or only 
to a two-fifths share, Held : it was a decision of the 
question of the amount of the rent annually payable by 
the tenant within the meaning of S. 153 and consequent¬ 
ly the appeal to the District Judge was competent. The 
expression “ amount annually payable by the tenant ” 
signifies the amount annually payable by the tenant to 
! the landlord who had instituted the suit for recovery of 
i rent. {Mocker jee and Panton , J J J SUDHANNA SAN- 
• TRA v. BASANTA KUMAR SARKAR. 64 I. 0. 733 = 

49 Cal. 538 = 26 C. W. N. 96 = 34 C.L. J. 679= 

A. I. R. 1922 Cal. 417. 
[Reversing 61 I. C. 194. Ed.] 

__ Fraud and irregularity established—Appeal lies . 

Where there are both fraud and irregularity establish¬ 
ed the fact that they are coupled together does not ex¬ 
clude an appeal. Unless there is irregularity alone and 
irre<mlarity untainted by fraud an appeal lies. 19 C. W. 

N 953 followed. ( Greaves , J.) JATIRAM GAYAN DAS 

r/ dino Nath Samantha. 77 I. C. 520= 

1 A. I. R. 1922 Cal. 163. 

__ Kent suit—Only question being the existence of 

relationship of landlord and tenant—No appeal lies. 

Where in a rent suit tried by a Munsif specially 
authorized in this behalf the sole issue decided was as to 
the existence of the relationship of landlord and tenant 
between the parties no appeal lies from the decision of 
the Munsif. (Newbould, J.) SUDHANYA SANTRA?. 

Basanta Kumar Sarkar. 

26 0. W.N. 96 = 61 I. C. 194 = 34 C.L J.679. 

[Reversed on L. P. A peal See 641. 0. 733.] 

S. 153—Exception. 

_Fraud in publishing or conducting a sale is not 

I meant to be kept separate from irregularities in the 
publication or conduct thereof for the purpose of the 
Explanation to S. 153 and that where an application is 
made under O. 21, R. 90, C. P. Code, for setting aside 
a sale on the ground of material irregularity or fraud, 
the mere fact that fraud is alleged would not give rise 
to a question of title within the meaning of the Excep¬ 
tion so as to take the case out of the substantive provi¬ 
sions of S. 153, and thus give a right of appeal which is 
forbidden by that section : A. I. R. 1927 Cal. 633» Folk 
32 Cal. 597 (F.B.). 31 C.W.N. 107(n), Ref. ( Mukerji , 

f.) MUJ1BUDP1N CHOWDHURY V. REAJUDDI MAT- 
BAR. G* 
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-- Decision that jama set up formed part of bigger 

jama does not come wit kin exception to S. 153. 

Where the decision in a rent suit was that the jama 
set up had no separate existence, but formed part of a 
bigger jama. 

Held : that no question has been decided which 
would bring the case within the exception referred to in 
S. 153. (Mukerji and Graham, JJ .) KUMARISH 
Ch Mukkho podhya v . Ram Takan Ghosh. 

31 C. W. N. 436= 102 I. C. 357 = 

A. I. R. 1927 Cal. 939. 

-- Setting aside sale in execution of rent decree is 

not excepted from operation of S. 153. 

An order setting aside a sale in execution of a rent 
decree under O. 21, R. 90, is not excepted from the 
operation of S. 153 of the Bengal Tenancy Act: 
32 Cal. 957 (F. B.), Expl. ( Ncwbould and Pearson, 
JJ.) GOUR ROUTH v. DIGAMBAR GlRI. 

30 C. W. N. 586 = 96 I. C. 669 = 
A. I. R. 1926 Cal. 790. 

S. 153—Frame of Suit. 

•Prayer for enhancement of rent does not neccss- 


\ BENGAL TENANCY ACT (1885), S. 153. 

rent within the contemplation of S. 153. 10 C. L. J. 629 
i Foil. ( Chakravarti , /.) BEJOY CHAND MAHATAB 

v beni Madhab Choudhury. 90 I.C 71 = 

52 Cal. 689 = A. I. R. 1925 Cal. 936. 

A question as to the payment of money in default 


arily make the suit one for assessment of rent. 

A right to enhance or vary the rent is a question 
which is contemplated for decision in a suit for rent. It 
cannot therefore be said that because there was a prayer 
for enhancement of rent the suit should be considered as 
one for assessment of rent 10. C. L. J. 629 Dist. 
(Cuming and B. B. Chose, JJ.) BENI MaDHAB v. 
BEJOY CHAND. 44 C. L. J. 296 = 96 I. C. 570- 

A. I. R. 1926 Cal. 1182. 

S. 153—Interpretation. 

•Expression “ has decided a question of title ” 


of payment in kind “ is a question of the amount of rent 
annually payable by a tenant” within 8. 153. ( Sander- 

son, C. J. and Richardson, J.) HaMED A LI v. RAM 
KUMAR. 6 2 I. C. 639 (Cal.). 

- Irregularity due to fraud or negligence also is 

core red by Explanation. 

The question whether the proceedings in publishing 
or conducting the sale were regular or not would fall 
within the Explanation, whether that irregularity was 
due fraud or negligence or for any other reason: 32 Cal. 
957 (F. B.) deemed nullified by Expl. 16 C. L. J. 542 
and 18 C.W.N. 1266 Dist. Chatterjea . /. in 22 C. L. J. 
244 Diss. from A. I. R. 1927 Cal. 633, Foil. (B. B. 
Ghoseand N. K. Bose, JJ.) JAHIR MANDAI. v. RANI 
Radha Rangini Devi. 48 C. L. J. 581 = 

A. I. R. 1928 Cal. 859. 

Munsif holding wrongly that a suit was barred 


under S. 109 —District Judge can interfere. 

Where the Munsif declined to exercise jurisdiction 
wrongly, on the ground that S. 109, Bengal Tenancy- 
Act. barred the suit and instead of going on with the 
suit dismissed it. 

Held that the District Judge could interfere under 
S. 153. (Majumdar, J.) SARAT Chandra vT MON 
Mohan Panday. 46 C. L. J. 46 = 104 I. C. 349 = 

A. I. R. 1927 Cal. 711. 

- Civil Courts Act, S. 8 .—Additional Dist. Judge 


qualifies both decree and order—Order in execution 

must decide question of title. 

Under S. 153 of the Bengal Tenancy Act an order 
passed in execution of a decree, whether the decree is 
appealable or not must be an order itself deciding a 
question in respect of the title to or some interest in land 
as between parties having conflicting claims thereto. The 
expression “ had decided a question relating to title ” 
etc., in S. 153 of the B. T. Act, qualifies both decree and 
order. (Suhraward v, J.) JOYMANGAL SF.N v. SARA- 
FAT ALI. 78 I. C. 236 = A. I. R. 1925 Cal. 299 (2). 

Rent ’ does not include interest. (Buckland 


and Cuming, //.) HaFIZULLA v. LATEEFUNESSA. 

63 I. C. 529 (Cal.) 

S. 153—Scope. 

•i Question of custom of remission of rent for fai- 


lure of crop is not question of rent annually payable. 

The question regarding the existence of a custom that 
on failure of crops in any particular year the tenants 
would get remission of their rents for that year is not a j 
question regarding the amount of rent annually payable 
by tenants. (Rankin, C. J. and C. C. Ghose ana B. B. 

G/iose, JJ.) Raimoni Dasi v. Upendra nandan 
DaS . A. I. R. 1930 Cal. 251. 

■When a decree is given at the rate of rent admit- 

<• t . • . • r 


v » tmmm w — — — — — - — ft > • 

ted by the defendants it is not a case of determination of 
the annual rent payable as mentioned in S. 153: 1 C.W. 
N. 711 Foil. (Mai lick, J.) KANTESWAR SAKAR v. 
INDRAMAN1 DASHYA. 109 I. C. 25 = 

A. I. R. 1928 Cal. 512. 

■Prayer for assessment coupled with prayer for 


-ft I J S' ' / —--- ft - - 

recovery of rent—Suit is not one for rent within S. 153. 

A suit where a prayer for assessment of fair rent is 
added to the prayer for recovery of rent is not a suit for 


— Powers. 

An additional Judge can hear an application under 
the proviso to S. 153 of the Bengal Tenancy Act trans¬ 
ferred to him for disposal by the Dt. Judge, 5 C. W. N. 
48 (S. Notes) Dist. (Richardson and Ghose . J /.)( Lal) 

Behari Basak v. Akhil Chandra Santra. 

72 I. C. 794=27 C.W.N. 315 = 
A. I. R. 1923 Cal. 469. 

S. 153—Second appeal. 

- Fraud not established but only alleged—No second 

appeal lies. 

In cases in which an appeal will lie only if fraud is 
established, it is not open to a litigant to avail himself 
of the right of appeal, simply because in the original 
application in respect of which the appeal arises, an 
allegation of fraud has been made. In such cases an 
appeal will lie only if the allegation of fraud is establish¬ 
ed. (Page and Graham , JJ.) ASWINI KUMAR v. RaJ 
Kumar. 54 Cal. 1050 = 103 I.C 705 = 

A. I. R. 1927 Cal. 845. 

- Rent suit decreed by Munsif not specially em¬ 
powered is appealable to Sub-Judge—Order of Sub- 
Judge in appeal is net appealable to High Court unless 
title question is involved. 

A decree in a rent suit passed by a Munsif not special¬ 
ly empowered is appealable to a Subordinate Judge 
whose order in appeal is not appealable to the High 
Court unless a question of title or some interest in land 
is involved. (Dawson Miller , C. J. and Kulwant 
Sahay, J.) BAIDIK LACHMI NARAINJHA v . NAJABAT 

Khan. 102 I. c. 603= 

A. I. R. 1927 Pat. 300. 

•Suit for rent — In absence of question of amount 


of rent where value is below Rs. 100 no second appeal 
lies. 

Where the value is below 100 rupees, under Section 
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j 53 0 f the Bengal Tenancy Act, no second appeal lies 
when no question as to the amount of rent is either rais¬ 
ed or decided in the suit for rent. (A.I.R. 1922 Cal. 41/, 

I )ist.) {Greaves and Chakravarti , JJ ) BHARAT 

Ch*\nl>ra I)hupi v. Hari Krishna Patari. 

82 I. C. 829 = A. I R. 1925 Cal. 395. 

_ C. />. Cade, S. 100 —Question as to rent payable 

can be alhnoed in second appeal. 

Where in defence to a suit for rent, it is pleaded by 

the tenant that the rent claimed by a landlord in respect 
of fruit trees is not payable, the question is one i elating 

to the amount of rent payable and second appeal is 

allowable. (Dawson Miller, C.J. amt Mullick, J.) 

rameshwar Singh v. Sheikh Wazul Haque. 

ramlshwak ^ i c 463 = A j K 1925 Pat . 294. 

_ Dispute about amount of rent does not bar second 


Where the dispute is or.ly about the amount of rent 
annually 6 payable* as to the extent of which the parties 
are at v ariance. Sec. 153 does not bar a second appeal 
23 C L. J. 557, Dist. ( Moakcnec and Rankin, JJ.) 
jonardi Mandal Anadi^nmth ray. l x 334 ^ 

A. I. R. 1924 Cal. 838. 

0 

_ Decision as to amount of rent—Second appeal 


BENGAL TENANCY ACT (1885), S 166. 

TANIJANNESSA V. PURNA CHANDRA. 

47 C. L. J. 66 = 103 I. C. 863 = 
A. I. R. 1927 Cal. 821. 

- Court may not necessarily insist on depositing the 

amount admitted by defendant before setting aside ex 
parte decree. 

Although undei S. 153-A the Court may ask the ap. 
plicant applying to set aside the ex parte decree to depo. 
sit in Court the amount admitted by defendant to be 
due to pi intiff, it may allow such application without 
deposit where the decree is passed by mistake for which 
the defendants are not seriously to be blamed. {Buck- 

nill, J.) Mukhtar Ahmad v. Wasi Ahmed Khan 
93 I. C. 289 = 1926 P. H. C. C. 42 = 7 P. L. T. 441 * 

- Defendant not admitting any rent to be due _ 

deposit in Court need be made. 

Where the applicant does not admit any rent to be due 
by him, he need not deposit any amount in Court before 
applying for setting aside a decree for rent and enhance¬ 
ment of rent. (Jwala Prasad, J.) CHANDRA CHUR 
Deo 7-. Bhola Rai. 2 P. L. T. 372= 

1921 P. H. C. C. 301 = 62 I. C. 80 = 

A. I. R 1921 Pat. 284. 
Ss. 154 and 30—Enhancement of rent. 

It would be manifestly unfair in a case which has 

• 1. 1 _ _ 1 . 4 ^ 1 * 


1 1 c s 

Where Judge has decided the question of the amount 
of rent annually payable a second appeal is competent 
1 C W. N. 687, Foil. ( Dawson Miller , C.J. ami 
Mai lick /.) RAJGIRI SlNGH v. JADUNATH KAY. 

4 Pat. L. T. 39 = 1922 P. H. C. C. 355 = 

A. I. R. 1923 Pat. 41. 

S. 153 —Question of title. 

__ $ u it for recovery of rent not exceeding Rs. 50 

Defendants disclaiming liability by pleading transfers 
—Suit involves question of title within meaning of 

S 153. 

If in a suit for recovery of rent valued at less than 
Rs 50 some of the defendants disclaim their liability to 
pay rent to the landlord under the cover of transfer in 
favour of other defendants, then the suit involves a 
question of title, whether the title lay in the alleged 
transferees or in the transferring tenants, and liability of 
such tenants to pay rents and as such there is surely a 
question of title between persons having conflicting 
claims thereto within the meaning of S. 133. 31 C. W. 
N. 140 s. n, Foil. (Mi tier, J.) BlPIN CHANDRA v 

Raj Kumar. a - i - 1929 Cal - 

S. 153 A. Cls. (a) and (b —Procedure. 

_-Where an application is made to set aside an ex 

parte decree for rent and the tenant denies that any rent 
is due, and therefore no deposit is made under S. 153-A 
/ a ) t he Court should not admit the application without 
recording under S. 150-A (b), in writing that it is satis¬ 
fied that the deposit is not necessary. (Beaehcroft, J.) 
AMANULLA v . AYFARJAN BIBI. 62 I.C. 444 (2) (Cal.). 

S. 153 A—Scope. 

_ -Intention is that the Court should regulate the 

amount of deposit—In all eases reasons for the order 
passed should be recorded. 

Section 153-A does not say that it is only in a case 
where there has been an admission of any amount due 
that such a deposit has to be made, or that the deposit 
must be in respect of the admitted amount only and not 
of any amount in excess thereof. The obvious intention 
of the Legislature is that the Court should regulate the 
amount of the deposit, and in all cases it should record 
reasons for the order it passes, whether it requires or 

deposit. 19 C. W N 970. Dist, A I.R. 1M1 
pat. 284 Diss. from. (Maker 7 ec and Malhk, JJ.) 


- —-- uoo 

been prolonged to order any enhancement of back rents, 
that is to say rents from the commencement of the suit'. 
The ordinary course is no doubt laid down in S. 154 of 
the Bengal Tenancy Act. (Dawson Miller , C. J . and 
Foster , /.) RAMJI RAM V. RAMASRE RaUT. 

83 I. C. 124 = 1924 P. H. C. C. 217 = 

A. I. R. 1924 Pat. 761. 

S. 155—Decree. 

- Decree under S. 1 55 is alternative. 

The decree as contemplated by S. 155 is a decree in 
the alternative. If the part directing removal of mis¬ 
chief and the compensation is satisfied the part directing 
ejectment cannot be enforced. But in case the part 
directing removal of mischief and compensation is not 
satisfied, part directing ejectment can be enforced with¬ 
out obtaining a further decree. (B. B. Ghose and Bose , 

jj.) kiron Chandra v. Hamid Khan. 

33 C. W. N. 1224 = A. I. R. 1930 Cal. 300. 

- Appellate Court's decree also should fix date for 

ejectment. 

The appellate Court should fix a date for ejectment in 
its judgment. But when the first Court’s decree fixes a 
certain date, the appellate Court’s decree is to be pre¬ 
sumed to incorporate the terms of the first Court’s decree 
and therefore the Appellate Court’s decree should not be 
set aside, on account of omission to fix a date. (Chat- 
terjea and Suhrawardy JJ.) KORIM v. ASW1NI 
KUMAR. 25 C. W.N. 658 = 631.0.236= 

A. I. R. 1921 Cal. 492. 

S. 155—Notice. 

— Miras karsha lease—Covenant for re-entry on 
breath of any condition—Landlord must give notice 
under S. 155. 

Whenever a landlord sues for ejectment of a tenant 
on the ground that he has broken a condition in the 
lease, he is bound to follow the procedure laid down in 
S. 155 as there is nothing in S. 155 or in generallaw 
to hold that because a tenant commits an act in 
breach of the terms of the tenancy, he ceases to be a 
tenant w ithin the meaning of S 155. He continues to 
be tenant until he is declared by a Court of Justice that 
he has forfeited his tenancy and is liable to be ejected. 
29 C. L. J. 40, Foil; 24 C. L. J. 40,. Dist. In a lease 
creating a miras karsha there was a covenant that if the 
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3 ENGAL TENANCY ACT (1885), S. 155 (l)). 

tenant transferred the holding without the landlord’s 
consent, the landlord would have the right of re entry. 
The tenant sold the holding to another person and 
continued to remain in possession as a sub lessee under 
.him. In a suit brought by the landlord, 

Held, that the suit was not maintainable in view of 
S. 155 without serving a notice on the tenant. (Suh- 
rawardy and Cam mi ade, JJ.) ATAHARUDDIN Tai.UQ- 
.DAR v. MURARI MOHUN DUTT. 47 C. L. J. 21 = 

107 I. C. 735 = A. I. R. 1928 Cal. 193. 

S. 155 (b)—Notice. 

-- —Landlord and tenant—Tenant precluded from 

.transferring the land in any way-Condition that if any 
such transfer -was effected the landlord -would have a 
right of re-entry—Landlord or a person claiming under 
.him can eject the transferee from the tenant—Landlord 
.need not give notice under S. 155 (b). 

Where a tenant, holding land under a kabuliyat which 
precludes him from transferring it in any way, either by 
sale or gift or any other manner and gives the landlord 
right of re-entry if any such transfer is effected, transfers 
the land and holds a portion of it under a sub lease 
from the transferee, both the purchaser from the tenant 
and the tenant holding land under the sub-lease from 
the transferee are liable for ejectment by the landlord or 
a person claiming under him, even without a notice 
•under S. 155 (b) of the Act. A. I. R. 1924 Cal. 900. 
Not Foil.; 21 C. W. N. 117, Rel. on, (B. B. Ghose and 
-Boy, J J.) Gohur Shaikh v. Ahmed Ali. 

105 I. C. 786 = A. I. R. 1928 Cal. 113. 

- Suit for ejectment—Misuse of tenancy—Notice 

mot asking remedy of misuse is invalid. 

A notice under S. 155 not requiring the tenant to 
remedy the misuse, though it is capable of remedy, but 
•only asking for compensation to remedy the misuse, is 
•not valid. (Woodroffe and Ghose, JJ.) SHIB CHARAN 

Chakraburty v. Bepin Behari Chakraburty. 

77 I. C. 1047 = 27 C. W. N. 144 = 
A. I. R. 1923 Cal. 149 (1). 

S. 155—Plaintiff’s remedy. 

- Failure to pay compensation and remedy misuse 

Hoes not entitle plaintiff to ejectment and compensation 
hut only to ejectment. 

If the defendant does neither pay the compensation 
within the fixed period nor remedy the misuse, the proper 
-course for the plaintiff is to ask for ejectment and not 
ojectment and compensation both. (B. B. Ghose and 
•Bose, JJ.) Kiron Chandra v. Hamid Khan. 

33 C. W. N. 1224 = A. I.R. 1930 Cal. 300. 

S. 155—Scope. 

-There cannot be a decree for ejectment as well as 

■for compensation under S. 155. ( Chatterjea a?ul Suhra- 
wardy, JJ.) KORIM v. ASWINI KUMAR. 

25 C. W. N. 658 = 63 I. C. 236 = 

A. I. R. 1921 Cal. 492. 

S. 158 (3)—Appeal. 

-- Order under, is subject to appeal as a decree. 

Under S. 158, c). (3) the order on any application 
made under that section shall have the effect of and be 
subject to appeal like a decree. The plain meaning of 
the section is that such an order should be regarded as a 
decree under Sch. 3, cl. 4 and time should run from the 
date of the order. Although in case where the order 
itself is a decree, formal decrees are drawn up to show 
•the result of the litigation, it cannot be held that such: 
decrees must be filed along with the memorandum of* 
appeal and that time for presentation of appeals ought to 
$>e calculated from the dates of such decrees. 15 C. L. J. 

D. D*—VOL. I—41 


BENGAL TENANCY ACT (1885), S. 158. O ' 1 

498, Expl. ( Suhrawardy and M. N. Milkerji, JJf) 
Debendra Nath v . Nagendra Nath. 

43 C. L. J. 106 =30 C. W, N. 479 = 
95 I. C. 245 = A. I. R. 1926 Cal. 688. 

S. 158—Applicability 

- Rate of rent not ascertained at the time of appli¬ 
cation for settlement of fair rent — S. 158 applies. 

Cl. ( d ) of S. 158 entitles a Court to determine the 
rent payable by the tenant at the time of application, and 
there is no reason why this should be restricted to cases 
where the rate of rent has already been ascertained. If 
the contract is that the tenants shall pay a fair and 
equitable rent, then that is the existing rent payable and 
it is the business of the Court to ascertain it. (Afullick 
and Ross , J J.) RAM GOBIND v . SHASHI SEKHAR. 

6 P. L. T. 849 = 1925 P. H. C. C. 153 = 
88 I. C. 959 = A. I. R. 1925 Pat. 517. 

S. 158 (d)—Fair rent. 

- Revenue officer is competent to ascertain the rate 

of rent and if there is none, to determine a fair and 
equitable rent. •; 

The revenue officer is, on a local enquiry, competent 
to ascertain the contract rent or rate of rent, but if he 
finds that there is none such, he is equally competent to 
determine a fair and equitable rent for each of the 

holdings. 3 C. W. N. 15 ; 6 C. W. N. 592 and 18 Cal. 
182 (F. B.), Expl. (Afukerji and Graham, J J.) 

Priya Nath Mannar. Official Trustee, Bengal. 

105 I. C. 133=A. I. R. 1928 Cal. 43. 

- Landlord can ask for decree for back rents at a 

fair and equitable rate which is found for the years in 
suit. 

The determination of the rent under (he section when 
it is fair and equitable rent for the holding must be such 
as is payable at the time of the application and on its 
basis only rent for future years may be realized and not 
for the years in arrears in the suit; while there is nothing 
to prevent the landlord from asking for a decree for back 
rents at such rate as the Court may find to be fair and 
equitable for the years in suit. 22 C. W. N. 685 and 

A. I. R. 1925 Pat. 559, Expl. ( Afukerji and Graham, 

JJ.) Priya Nath Manna v. Official Trustee, 
Bengal. 105 I. C. 133 = A. I. R. 1928 Cal. 43. 

Ss. 158 and 188—Jurisdiction. 

S. 158 does not oust the general jurisdiction of 
Court under C. P. Code, S. 9 to entertain a suit for 
settlement of fair rent—Hence suit by some only of the 
co-sharers is competent. 

S. 158 is not restrictive and the right to claim a fair 
and equitable rent is an obligation arising out of the 
contract between the parties and is enforceable in the 
ordinary Civil Courts under the provisions of S. 9 of 
the C. P. Code. Hence S. 158 of the B. T. Act is no bar 
to the maintenance of a suit for fair and equitable rent, 
by plaintiffs who are not the entire body of the land¬ 
lords. It cannot be held that the only jurisdiction for 
assessing a fair rent, where no rent has at any time been 
previously assessed, is that conferred by Ss. 52, 105 and 
157, 158 and similar sections of Act VIII of 1885. 
(Afullick and Ross , JJ.) Ram GOBIND v. SHASHI 
Sekhar. 6 P. L. T. 849 = 88 I. C. 959 = 

1925 P. H. C. C. 153 = A. I. R. 1925 Pat. 517. 

S. 158—Landlord and tenant. 

- Application under—Court can determine relation¬ 
ship of landlord and tenant. ' - 

In an application under S. 158 it is open to the Court 1 
to determine whether the relationship of landlord and 
tenant does exist between the parties. (Cuming and 

B. B. Ghose, JJ.) KAILASH CHANDRA v. MEHERUDDI 

Sheikh. a. I. R. 1927 Cal. 51 = 971. C. 604. 
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BENGAL TENANCY ACT (1886), S. 168. 

S. 158—Nature of proceedings. 

--— C. P. Code , 0. 9, R. 9 —Application under B.T . 

Act — S. 158 is not a suit — O. 9, R. 9 does not apply. 

The suit was instituted in 1919 by the plaintiffs as 
landlords against the defendants as tenants claiming 
compensation for occupation of certain land for the last 
three years and a determination of the annual amount 
of rent payable by the tenants. The only question in 
the appeal was whether the suit for assessing the rent at 
a certain rate according to the nature of the land was 
barred by reason of 0.9, R. 9. It appeared that 
a claim for assessment of rent was preferred by the same 
plaintiffs against the same defendants in respect of the 
same land in the year 1915. That application failed foi 

default and was dismissed. N 

Held , the rule applies only to the case of suits and 
the relief sought in the present case in so far as it is for 
past rent is clearly not a relief which is barred by any 
previous suit for past rent in the year 1915 and in so far 
as the relief sought is for assessment of fair rent in a 
case where no rent has been paid previously it is not a 
suit at all an application under S. 158, clearly cannot be 
regarded as a suit within the meaning of O. 9, R. ). 
18 C. W. N. 466, Ref. (.Dawson Miller , C. J. and 
Mullick , /.) JANKI RAY V. RAJA K ALAN AND SlNGH. 

2 Pat. 192 = 741. C. 464 = 4 P. L. T. 705 = 

A. I. R. 1923 Pat. 381. 

S. 158—Remand. 

■C. P. Code , O. 41. R. 23 —Court need not remand 


BENGAL TENANCY ACT (1885), S. 158-B. 

whole estate. ( Rankin , C. J. and Page , /•) Jj^* IDPUR 
LOAN OFFICE, LTD. NIRODF.KR] ^qoq Cal 452 

56 Cal. 462 = 118 I. C 864 = A. I. R-* 929 Cal. *02. 

- Tenure passes to purchaser only aftet actua sa e 

under decree. . nnrr L nqpr 

Under S. 158-B the tenure passes to the Phaser 

when it is sold in execution of rent decree. , d » s 

sale takes place the tenant recorded ini the la ncIt 
serishta must be deemed to have been th p R 

whom the tenure was vested. (Sett, J ) s ' 1 ' _ 

SINGH v. PURAN CHANDRA. £ 303 = 

A I R-1926 Pat. 213. 

- Portion of holding purchased at auction sale— 

Whole interest docs not pass. other 

There is nothing in S. 158-B or mdeed in uny other 

section which would give the purchaser the ngh to 
accuire the rights therein mentioned except by a pu> c » as >= 
ofTh; whole holding. So that if he.purchases a porUon 
only of the holding he does not acquire the rights therein 
mentioned but merely the right title and interest of the 
judgment-debtor. (Dawson M.llcr , C.J. J > 

Dipa Mahton V. LAI.A s ”eonadan Prasad. 

1 Pat. L.R. 467 = 801 . 0 .570 = A.I.R. 1924 Pat. 342. 

Ss. 158-B and 177 (Ch. XIV)-Landlord 

and tenant. 

Sale by decree-holder in execution of a rent decree 


a case if the only object is to hare enquiry under S. 158. 

There is no point in sending the case down to the 
trial Court if the only object of adopting that course is 
to have an enquiry under S. 158. Bengal lenancy Act, 
by a Revenue Officer. The result of such enquiry may 
be taken into consideration by the appellate Court itself 
and then the appeal may be finally disposed of. 
(Mukerji and Graham, JJ .) PRIYA NATH MANNA 7'. 

Official Trustee of Bengal. 

105 I. C. 133 = A. I. R. 1928 Cal. 43. 

S. 158-B—Estoppel. 

'Person being party to sale as pro forma defend¬ 


ant is not estopped from asserting title subsequently. 

Evidence Act, S. 135. • . 

There is no duty cast upon a person who is made 

proforma defendant in the suit under B. 1. Act, 
S. 148-A, to give notice to intending purchasers that the 
rent-suit of the execution sale or the proceedings in 
execution are not such as to confer title on the purchaser 
as contemplated under the special provision of S. 158-B 
of the Bengal Tenancy Act. His silence cannot influence 
the conduct of the auction-purchaser in any way and it 
cannot be said that the person keeping silent will be 
estopped from asserting his title. ( D . D. Ghose , /.) 

Surendra Nath r. Jabed All 851. C. 747 = 

A. I. R. 1926 Cal. 420 

S. 158-B—Execution sale. 

■Purchase by landlord in execution of decree 


—It must be shewn that he lias a landlord on the date 
of application for execution—Superior interest in occu¬ 
pancy holding sold—Subsequent sale in execution of a 

decree for rent transfers only right of tenant and not 

tC, \w order to attract the provisions of Ch. XIV, Bengal 
Tenancy Act, it is necessary that the decree-holder should 
hold the position of a landlord not merely at the time of 
the decree but also at the time of an application for exe¬ 
cution. A.I.R. 1914 P.C. Ill, Foil.; 25 C.L.J. 626, Dist. 
Where a landlord has sold his superior interest of an 
occupancy holding, a subsequent sale of that holding in 
an execution of a decree for rent of that holding merely 
convevs right, title and interest of the tenant and not the 

tenancy. (Cammiadc and S.K . G hos *'J 

v. Chaddan. 

Ss. 158 B and 159—Limitation. 

■Limitation Act , Art. 139 -The rights of the pur - 


r * ' - —- J 

against some co-tenants of tenure—Only interest of judg¬ 
ment-debtors passes unless they represent whole estate. 

Where a landlord sues only the recorded co-tenants of 
a tenure, obtains a decree, and purchases the tenure in 
pursuance of the decree but omits to implead a purchaser 
from one of the co-tenants all that he obtains by the pur¬ 
chase is the interest of the defendant judgment-debtor. 
But the whole tenure including the interest of the pur 
chase will pass under the auction purchase pursuant to 
the decree if the facts warrant a finding that the tenants 
who were impleaded in the circumstances ^presented the 


chaser in a rent-decree are determined by B. T . Act. 

Per Woodrofft, /.-Article 139 of the Limitation Act 
is applicable only where the purchaser acquires the right, 
title and interest of the judgment-debtor. But the rights 
of a purchaser at a sale under a decree for rent must be 
governed by the Bengal Tenancy Act. Where a rent- 
decree has been properly obtained the tenure 
itself passes to the purchaser and not the right, title and 
interest of the judgment-debtor only. The rights of the 
purchaser must be determined by the provisions ofthe B. 
T. Act under S. 158-B and S. 159. B T. Act Ss. 159 
and 161 —Prescriptive title. The word “ encumbrance 
as used in Ss. 156 and 161 of the Bengal Tenancy Act 
includes a statutory title acquired by a trespasser by 
adverse possession of the land of a defaulting tenant* 
( Woodroffe , on difference between Walmsley and 

Suhrawardy , //.) JNANENDRA MOHAN DVTT v . 

Umesh Chandra Guha. 26 C. W. N. 985- 

A.I. R. 1922 Cal. 644. 

•Sale contrary to—Suit for declaration of invalidity 


-uaic wiiviuij --- - / t\ 

is governed by Art. 120 of the Limitation Act. \Das y J.) 

Ghanshyam r. Basdeb Jha. 60 I. C. 529 (2) = 

3 TJ. P. L. R. (Pat.) 27* 
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BENGAL TENANCY ACT (1886), S. 158-B-. 

S. 158-B—Notice. 

■ . . Co-sharer landlord 7?iay waive right to have the 

notice served under this section. 

The obligation to serve notice upon the co-sharer 
landlord is enacted to protect his interest. In such a 
case the person upon whom it is required to seive notice 
may, at his option, waive the necessity for such notice. | 
A.I.R. 1924 Cal. 408, Foil.; A.I.R. 1914 P.C. 129, Dist. ! 
(.Dawson Miller , C . J. and Ad ami , J.) BaDLU 
PATHAK v. SlBRAM SlNCH. 7 Pat. 155 = 

107 1.0. 310 = 9 P.L.T. 241 = A. I. R. 1928 Pat. 234. 

— - Notice not served on co-sharers — Rent-sale is al¬ 

tered to execution sale in money-decree. 

The non-service of notice upon the co-sharers in 
accordance with the provisions of S. 158-B (2) dees not 
invalidate the rent sale but totally alters it to a sale in 
execution of a money decree. 23 C.W.N. 931, not Foil. 

(i Graham, /.) NAKHAL CHANDRA v. RaJENDRA 

CHANDRA. 104 I.C. 196= A. I. R. 1927 Cal. 873. 

- Service of notice to some is not service to all co- 

sharers. 

Service, on some of co-sharers, of notice of the execu¬ 
tion of a rent-decree and the sale thereunder is not a 
service to all. A.I.R. 1924 Cal. *108. Dist. {Greaves and 
Cuming , //.) JABED ALI v. SURENDRA NA1H. 

42 C.L.J. 477 = 80 I. C.333 = A. I. R. 1926 Cal. 351. 

— Sale without notice is not a nullity but a mere 
i rregul a ri ty — Effect. 

The notice under S. 158-B (2) is not essential to the 
validity of the sale and omission to serve the notice is a 
mere irregularity. The effect of such a sale is at least 
that of a sale in execution of a decree for money. (Ross 
and Kulwant Sahay y J J.) DUFGA SINGH t'. MT. 
Ram Dasi Kuar. 6 Pat. 80 = 7 P.L T. 871 = 

96 I. C. 569 = A. I. R. 1926 Pat. 503. 

-Where the co-sharer landlord was satisfied with 

the regularity of the execution proceedings, and with¬ 
drew the money which was in Court in satisfaction of 
his dues, held, it is impossible to hold that the omission 
to serve upon the co-sharer landlord the notice contem¬ 
plated by sub-S. 2 of S. 158 B either nullified the sale 
or altered its character to that of a sale held in execution 
of a money decree. (Mookeriee and Chotzner , //.) 

Rajini Kanta Ghose v. Shhkh Rahman Gazi. 

37 C.L.J. 447 = 82 I. C. 507 = 27 C.W.N. 765 = 

A. I. R. 1924 Cal. 408. 

Ss. 158-B’ 177 (Chap. XIV)-Objection under. 

-- Judgment-debtor not raising objection to executicm 

proceedings under the chapter that decree is not a rent 
decree—He cannot subsequently raise the plea. 

Where a person against w r hom a decree purporting to 
be a rent decree is passed has not taken exception to the 
execution proceedings under Chap. 14, Bengal Tenancy 
Act, on the ground that the decree is not a rent decree, 
he is precluded from doing so at a subsequent stage. 
(Panton and Mitter , //.) AMBICA CHARAN v. HaR 

Kishore. 103 I. C. 707 = A. I. R. 1927 Cal. 825. 

'• 1 Execution of rent decree—Objection to, can be 

raised by tenant—Special procedure under Chapter XIV 
—Effect of. 

It is competent for a tenant against whom a decree for 
arrears of rent has been passed to raise an objection in 
the execution proceeding that execution of such a decree 
is barred under the special provisions of Chapter XIV of 
the Act. Such an objection cannot be taken if the decree 
is executed as a decree for money under the provisions of 
the C... P. Code. (Chatterjee and Panton , JJ.) 

Atulchandra Basu v. ARIPSHAIK. 

65 I. C. 810 (CaU 


BENGAL TENANCY ACT (1885), S. 159. 

S. 158 B—Representatives 

- Ijaradar of absent co-sharcr being party in his 

capacity as another co-sharer does not sufficiently repre- 
sent the absent co sharer. 

The special provision of the Bengal Tenancy Act 
which allows one or more co-sharer landlords to sell a 
tenure or holding in execution of their decree must be 
strictly followed in order to give complete title to the 
auction-purchaser and it will not be sufficient to say 
that the ijaradar under a particular co-sharer was a party 
in another capacity being himself a co-shaier-in the 
zamindari and therefore the absent co-sharer was suffici¬ 
ently represented in order to bring into operation the 
special provisions laid down in S. 158-B of the Bengal 
Tenancy Act. (B. B. Ghose, J.) SukeNdraNAI H v. 
JABED ALI. 85 I.C. 747 = A. I. R. 1826 Cal. 420. 

Ss. 159 to 177—Foim of deciee. 

— Though suit can be brought with respect to sepa¬ 

rate holdings ccnsiqucnt decrees must be mculdid so as to 
apply distributivcly to separate holdings — C. P. Code , 

O. 2, R. 3. 

Although the original suit can be brought against a 
holder in respect of all his separate holdings, there is 
nothing in the Civil Procedure Code or in the Bengal 
Tenancy Act to pi event the consequent decrees and 
orders from being so moulded as to enable their provi¬ 
sions to apply distributive^ to the separate holdings in 
respect of which the suit is breught. ( Lord Atkin.) 
PRAFULI.A Nath v. Satya Fhusan. 

56 I.A. 238 = 33 C.W N. 822 = 119 I.C. 618 = 

30 M.L.W. 310= 1C P.L.T. £29 = 
A. I. R. 1929 P.C. 171 = 57 M.L.J. 132 (P. C.). 

Ss. 159 and 161—Interpretation. 

■-The word “ encumbrance ” as used in Ss. 156 

and 161 of the Bengal Tenancy Act includes a statutory 
title acquired by a trespasser by adverse possession of 
the land of a defaulting tenant. ( Wccdnffc , J, on diffe¬ 
rence between Walmsley and Suhrcwaidy , JJ.) JNA- 

nendra Mohan Dutt v. Umfsh Chandpa Guha. 
26 C.W.N. 985 = A. I. R. 1922 Cal. 544. (d). 

- Incumbrance includes statutory title acquired by 

trespasser. 

The word “incumbrance” as used in Ss. 159 and 161 
has been interpreted to include a statutory title and 
interest, acquired by a trespasser by adverse possession, 
of-a part of the lands of the defaulting tenure or hold¬ 
ing. (Mookerjee and Panton, //.) ISAN CHANDRA 

Bakshi v. Saffolla Sikdar. 35 C L.J. 36 = 

68 I.C. 219 = 26 C.W.N. 703 = A. I. R. 1922 Cal. 331. 

Ss. 159 to 177—Scope. 

-- Several tenures lumped together — Sub-tenure- 

holder required to pay arrears due even on tenures not 
connected with his tenure—Object of the Act is defeated. 

The provisions of the Act are devised for the purpose 
of protecting the persons interested in each separate 
tenure put up for sale. A sub tenure-holder may have 
to pay the arrears due upon the whole tenure under 
which he holds, but no more ; and it w'ould defeat $he 
objects of the Act if several tenures could be lumped to¬ 
gether in one order for sale so that a sub-tenure-holder 
to get protection would have to pay the arrears not 
only on the specific tenure under which he held, but on 
other tenures with which he had no connexion. (Lord 
Atkin.) PRAFULLA NATH v . SATYA BHUSAN. 

561.A. 238 = 33 C.W.N. 822 = 
119 I. C. 618=30 ML.W. 310 = 10P.L.T. 829 = 
A.I.R. 1929 P.C. 171 = 67 M.L.J. 132(P.C.). 
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J59 is for benefit of landlord — Incum¬ 
brancer cannot take advantage of thesect,af *- I 

Section 159 is for the benefit of the landlord in order | 
to expedite the sale, and that does not affect the interest 
of the judgment debtor or the purchaser in any way. 

The incumbrancers, therefore cannot claim any benefi 

on the ground that the sale was not under the Bengal 
Tenancy A:t. {B. B. Gk>se and Panton. JJ.) kALI 

PROSANNA Kay v. PREMCHANO MaHAPAIKA. 

95 I C. 853 = A. I. R. 1926 Cal. 1062. 

- Purchaser of a part of a nan-transferable occu¬ 
pancy h ’/ding :uha has been evicted by landlord in exe¬ 
cution of rent decree against the ^ corded tc ’ lant 
cannot apply under 0 . 21, AV. 100 and 101, C. P Code. 

Purchasers of a portion of a non-transferable occu¬ 
pancy holding not recognized by the landlord are in the 
position of sub-tenants of the recorded tenants and in 
that position they cannot have any better rights than the 
recorded tenants and are liable, on the purchase by the 
landlord of the whole hoi ling in execution of a rent decree 
to be ejected, as the interest in a non transferable occu¬ 
pancy holding need not be annulled as an incumbrance 
by the landlord purchaser in execution of a rent-decree. 
(A. I. R. 1924 Cal. 1005, Rel. on). Therefore when such 
purchasers are so evicted they cannot apply under 
Rr. 100 and 101. {Duval. J.) DOST VI AH AM UD 

MULLA v. MaJED ALI NASKER. 951 0.146- 

A. I. R. 1926 Cal. 956. 

S. 160— Applicability. 

- Settled raiyat remaining in possession for 12 

years and acquire occupancy rights—Protection under 

S. 160 applies. . 

If the raiyat has in the first instance the right of a 

raiyat at a fixed rate, and if he subsequently by con¬ 
tinuous possession for twelve years can acquire and does 

acquire a right of occupancy, there is no reason why he 
sho ild not be protected under S. 160. {Sanderson , C.J . 
and Richardson. J.) SARBESWAR PATRW. BEJOY 
CHAND MOHVTAP. 63 I. C. 986=49 Cal. 280- 

34 C. L. J. 233 = 26 C. W. N. 15 = 

AIR. 1922 Cal 287. 

S. 160—Scope. 

_— 4 raiyat holding at a fixed rent is entitled to the 

benefit of S. 50. 

A raiyat holding land at a fixed rent can acquire a 
right of occupancy an I claim protected interest under 
S 160, Ben. Ten. Act. He is entitled to the benefit of 
S 50 if he proves the pirticular state of facts laid down 
therein. A. I. K. 1922 Cal. 287. Foil. {S uh r award y. 
and Graham. J J.) T.ARINI CHARAN ?'• SRISH CHAN¬ 
DRA. 56 Cal. 173 = 48 C L.J. 97 = 32 C. W.N. 587 — 

115 I.C. 181 = A. I. R. 1928 Cal. 880. 

'Occupancy raiyat subsequently obtaining fixed 




BENGAL TENANCY ACT (1885), S. 161. 

- Sub tenure ceasing on the annulment of tenure 

by sale for arrears—Owner of sub-tenure can apply to. 
avoid sale. 

S. 160 (£) refers to a temporary revenue settlement. 
Where on the annulment of a tenure by sale for arrears, 
the sub-tenure would cease with it, the owner of sub¬ 
tenure would be interested in making the payment to 
avoid the sale. ( Adami and Sen , JJ.) DEBLAL JHA v. 
KUMAN D as. 93 I. C. 994 = 7 P. L. T. 478 = 

1925 P. H. C. C. 236 = A. I. R. 1925 Pat. 737. 

- Landlord -recognising person as tenant ot por¬ 
tion of occupancy holding—The portion is “ protected .” 

Where a landlord recognises a person as the purchaser 
and tenant of a portion of a certain occupancy holding 
and permits the latter to pay rent in respect of such 
portion he gets an occupancy right in the portion of the 
holding, so that, that portion is a protected interest 
within the sense of S. 160 of the K. T. Act. (foster, /.) 
HaNKAR SONAR v. BASUDEO SlNGH. 86 I. C. 675 = 

A.I.R. 1925 Pat. 556. 


rate grant—Ilis right is still 'protected interest \ 

The right of an occupancy raiyat, who subsquently 
obtains a grant of fixed rate, continues to l>e ‘protected 
interest’ within S. 160. A.I.R. 1922 Cal. 28/. Foil. ; 13 
C. W. N. 1025, Not Foil. ( Duval and Milter. //.) 

MIDNAPORE ZAMINDARY CO. v. S.ADHUMONI DASSI. 

54 Cal. 681 = 104 I.C. 744 = 
A. I. R. 1927 Cal. 846. 

Mortgage of patni created with zamindar s consent 


—Mortgage is protected interest. 

A mortgage of patni created with consent and for 
benefit of the Zamindar is protected interest within 
S. 160 ( g ). (Greaves and Mukerji , //.) HAR1 MOHAN 

DaLAL V. PURENDRA NATH NaG. 90 I. C. 355 = 

A. I. R. 1926 Cal. 356. 


_ C. P. Code , 0. 21, R. 90 —Sale under B. T . Act 

for arrears of rent—IIolder of protected interest cannot 
apply under 0. 21, R. 90. 

A person who holds a protected interest under the B. 

T Act in a holding which has been sold under that Act 
for arrears of rent is not entitled to apply under O. 21, 

R 90 as, by Ss. 159 and 158-B of the B. T. Act, a pro¬ 
tected interest is not affected by such sale. ( Foster , /.) 

Hankar Sonar v. Basudeo Singh. 

86 I. C. 575 = A J. R. 1925 Pat. 666. 

- Rent sale and incumbrance before Record-of- 

Rights was published— Incumbrancers cannot rely on the 
Record — Provision for enhancement of rent under cir¬ 
cumstances iroer which landlord has no control does not 

negative fixed-rate tenancy. 

Where in s suit in 1916 for possession by an auction- 
puchaser at a rent sale, held in 1911 after annulment of 
incumbrances, which had been effected in 1912, it was 
contended relying on the entries in the settlement 
Khatian of 1917 that the howladars are protected by 

virtue of the provisions of S. 160 (£). . 

Held, reliance cannot be placed on the entry in the 
record-of rights, the sale having been made, notices 
issued to annul the incumbrances, and the suit commen¬ 
ced before the record-of-rights was published. Where 
the question is whether the appellants are to be deemed 
raiyats holding at fixed rates of rent, having regard to 

the terms upon which they hold. . 

Held, that a provision for enhancement by the lm 

mediate landlord which is in respect of enhancements 
under circumstances, over which the immediate landlord 
has no control does not necessaiily negative a fixed rate 
tenancy. {Greaves and Ghose. Jf.) SRIMATI JODHRA 

Banoo v. Gang a Chandra Chowdhury. 

77 I. C. 1044 = A. I. R-1922 Cal. 222. 

Ss. 161 and 167 —Applicability. 

- Sections apply to all hoidings. 

Ss. 161 and 167 apply to all holdings whether trans¬ 
ferable or non-transferable. {Adami and Macpherson t 

If.) Harcobind Das v . Ramachandra Jha. 

6 Pat. 235 = 97 I.C. 309 = 8 P. L. T. 464= 

A. I.R. 1927 Pat. 53. 
S, 161 —Incumbrance. 

- Estate growing up by sufferance was assumed to 

be an incumbrance . 

An interest not directly created by the talukdar but 
allowed so to be grown up by sufferance and negligence 
was assumed to be an incumbrance for purposes of the 
wit Emit a final oDinion on the point. \Lora 
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Phillimore .) BlPRADAS PAL CHAUDHARY i. KAMINI 
KUMAR Lahiri. 661. C. 674=15 M. L. W. 180 = 

49 Cal. 27 = 30 M. L. T. (P. C.) 138 = 
26 C. W. N. 465 = 48 I. A 499 = 
A. I.R. 1922 P. C. 48 = 41 M. L. J. 638 (P. C.). 

Ss. 161 and 167—Scope. 

_ Mortgage of non-transfcrablc holding — Purcha¬ 
ser at rent sale must annul the mortgage—Purchaser 
steps in the shoes of the tenant and not the landlord — 
Purchaser not annulling mortgage is not entitled to 
avoid mortgage but only to redeem it. 

A mortgage of a non-transferable holding without the 
consent of the landlord may make the incumbrance in¬ 
valid so far as the landlord is concerned, but it cannot 
be said that the mortgage is altogether invalid, for it will 
be valid against the tenant who created it, and in the 
same way it will be valid against the person who pur¬ 
chases at a sale in execution of a rent-decree obtained 
against the tenant. Mortgage is an incumbrance, u hich 
under S. 167, the purchaser at the rent sale must annul 
within one year or lose all right to annul the incum¬ 
brance. A. I. R. 1922 Patna 355, Dist.; (1920) P. H. C. 
C. 19, Foil. The purchaser becomes a tenant of the 
landlord and does not step into the landlord’s shoes. 
The relative rights of the purchaser at a rent sale and the 
mortgagee should be determined with reference to their 
position at the time of the rent sale ; and if the purcha¬ 
ser at the rent sale has not availed himself of the privi¬ 
lege of annulling the mortgage within the prescribed 
period, he holds the property subject to the mortgage and 
is entitled to redeem. 6 C. W. N. 834, Diss. from and 
A. I. R. 1922 Cal., 32, Foil. (Adami and Macpher- 
son , //.) Hargobind Das v. Ramachandra Jha. 

6 Pat. 235 = 97 I. C. 309 = 8 P. L. T. 464 = 

. • AIR 1927 Pat. 53. 

Ss. 161 and 167—Separate suit. 

- Purchaser of Putni in rent sale—Encumbrances 

created not by putnidar but by tenure-holder of iiifenor 
grade need not be annulled under S. 16/, but may be 
avoided dy suit. 

What is required to be annulled under S. 167 is the 
sub-tenancy created by the putnidar, i. e ., the darputni 
as it was created and which would include all the 
interests created or carved out of it. Any encumbrance 
created by any tenure-holder of an inferior grade can be 
avoided by a suit within 12 years from the date of the 
sale being final under Article 121 of the Limitation Act, 
such interest coming into existence after the creation of 
the putni. Such encumbrances created by tenure-holder 
of inferior grade need not be annulled under S. 167. 
14 C. W. N. 352, Dist.; 17 C. W. N. 1064, Foil. 

('JChatterjea and Greaves , JJ). MONMOTHA NATH v. 

Anath Bandhu. 25 C. W. N. 106 = 611.C. 469 = 

’ 1 ' A.I. R. 1921 Cal. 754. 


BENGAL TENANCY ACT (1865). S. 167. 

The onus is upon the peison questioning the validity 
of the notice to establish that the notice under S. 167 
was not served in accoidance with law. A. 1. R. 1724 
Pax. 515 Foil (Das and Kulwant Suhay , JJ.) KULD1P 

NARA 1 N V. RAM Lal. 7 Pat. 260 = 1C / 1. C. 821 — 

A. I. R. 1£2S Fat. 318. 


_ Incumbrance subsists till notice is served as pres¬ 
Until the notice has teen properly seived under 
S. 167 upon the incumbrancer, the inctml rar.ee subsists 
and it is obligatory on the purchaser to shew that the 
notice has leen sened in tie mam er presented. 
7 C.L.J. 262, Foil. {Mollik and Garlnk JJ.) 1<A5JK 
C HAL DR A V. JAGABANDU. 113 1.0.904 = 

ATP. 1Q9Q Cab 


_ Annulment of incumbrance—Application for , 

after one year from sale— Purchaser must prove date 
when he get notice of sale. 

Where a purchaser in execution of a rent decree 
makes an application for annullirg an encumbrance after 
one year from the date of the sale, and seeks extension 
of that period for presenting an application to the 
Collector on the ground that the date when he had first 
notice of the encumbrance was later than the date of 
x the sale, the purchaser is to prove the iact in order to 
fclaim the extended peiiod in his fa\our and show that 
the application is within time. A. I. R. 1924 Pat. 515, 
Expl. {B. B. Ghose and Cammiade , JJ.) MAKHAN 
Lal v. Bejoy Gopal Nundy. 114 1. C. 481 = 

32 C.W.N. 1079 = A. I. R. 1928 Cal. 892. 


- Auction-purchaser can annul incumbrance even 

during mortgage suit by the encumbrancer provided 
application is within twelve months of km wledge. 

The mortgaeee of an occupancy holding in a suit on 
his mortgage impleaded the landlord of the holding who 
had purchased the same in execution of a rent decree. 
The landlord alleged that the incumbrance has been 
annulled owing to a notice under S. 167, held , that a 
mortgage suit or any other suit by the encumbrancer 
cannot deprive the auction purchaser of his right to 
encumbrance provided his application is within time. 
Held , further, that once the Collector had issued the 
notice the inbumbrance must have been deemed to have 
been annulled. It does not mean that the validity of the 
notice and the consequent annulment of the encum¬ 
brance cannot afterwarde be called in question. The 
effect of the section is only to lay the burden of proof 
upon the person questioning the validity of the notice. 
Therefore, the mortgagee must prove that landlord had 
notice of the encumbrance more than 12 months prior to 
the landlord’s application. ( Dawson Miller , C. J. and 
Mullick , J). N. K. CHOIIDHURY v. RAMFSWAR 
Singh. 78 I.C. 476 = 2 Pat. L. R. Civ. 19 = 

A. I. R. 1924 Pat. 516. 


S. 163 (2) (a)—Proclamation. 

- Wrong form used for proclamation through 

oversight—To find out purchaser's right , intention of 
the decree should be looked to—Execution sale. 

Where by carelessness or oversight, a wrong form is 
used for the proclamation of sale, in order to find what 
rights the auction-purchaser obtained under the sale, the 
true meaning of the decree under which the sale took 
place as w T ell as the proceedings leading up to the sale 
should be looked into. ( B. B. Ghose and Panton , JJ.) 

Kali Prosanna Ray v. prem Chand M^hapatra. 

95 I.C. 853=A. I. R. 1926 Cal. 1062. 

• *o;!v S. 167—Burden of proof. 

> ! -' Onus is on party questioning proper service of 
notice . 1 


- Holding mortgaged—Subsequent sale of holding 

for arrears of rent—Purchaser cannot after one year 
after sale question the validity of mortgage. 

On the expiry of one year from the date of the rent 
sale or from the date when the landlord had notice of 
the incumbrance, the mortgage could not be annulled. 
From that date onwards the holding in the hands of the 
landlord purchaser would be subject to a mortgage no 
longer liable to be impeached or extinguished 22 C. W. 
N. 662 ; 22 Cal 364 ; 24 C.W.N. 961. Followed. A.I.R. 
1918 P. C. 341, Distinguished. The relative rights of 
the purchaser at the rent-sale and the mortgagee must 
be determined with reference to their position at the 
time of that sale. The purchaser acquired the statutory 
right to annul the mortgage within a prescribed period 
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who has not availed himself of the privilege. He conse¬ 
quently holds the property subject to the mortgage and 
is entitled to redeem. (Mookcrjee and Panton. JJ.) 

Sital Chandra Majhi v. Parbati Charan 
CHAKRABARTI. 69 I. C. 841 =35 0. L. j. 1 = 

A. I. R. 1922 Cal. 32. 

- Possession as tenant is not encumbrance . 

Possession as a tenant however long such possession 
might have been held, cannot be adverse to the land¬ 
lord and it cannot be encumbrance. (Chattcrjea and 
Greaves , //.) MONMOTHA NATH V. ANATH 

BaNDHU. 25 C.W. N. 106 = 61 I. C. 469 = 

A. I. R. 1921 Cal. 754. 

-- Adverse possessor's interest is encumbrance only 

■when it h is continued for statutory period. 

The interest of an adverse possessor is an encum¬ 
brance only when the adverse possessi in has continued 
for the statutory period. 14 C.L.J. 136 and 17 C.W.N. 
340, Foil. (Chattcrjea and Greaves, J J.) M INMOl'HA 
N\l’H ANATH IHNDHU. 25 C.W.N. 108 = 

61 I. C. 439 = A. I. R. 1921 Cal. 754. 

- -Mortgage decree—Mortgigee purchasing holding 

in execution—Molding subsequently sold under rent 
decree—There is no encumbrance which purchaser at 
latter sale must annul. 

A mortgagee purchased in execution of his mortgige 
decree a portion of a holding and subsequently the whole 
holding was sold in execution of a rent decree. 

Meld, th it after the sale in execution of the mortgage 
decree, the mortgigee purchaser became the owner of 
the property and there was no subsisting encumbrance 
at the date of the sale un ler the rent detree which the 
purchaser at that sale was bound to annul under S. 167. 
(Chattcrjea and Nrwbould, JJ.) S \BJ \N MAN DAL v. 

Haripada SAHlL 25 C.W.N. 424 =66 I. C. 103 = 

A.I.R. 1921 Cal. 599. 

_ .Rent decree and m ^rtgage decree against holding 

—Purchaser in execution of , former decree must redeem 
mortgage within the time fixed by section. 

Where a holding is sold under two decrees first under 
a rent decree and second under a mortgage-decree, the 
purchaser under the rent decree is entitled to possession 
but with the condition that he redeems the mortgage 
which still subsists, within time prescribed by S. 167 of 
the Act. (Chattcrjea and Newbou'd , JJ.) BlDHU 

mukhi Dasi V. Baba Sundari Dasi. 59 1.0. 868 = 

24 C.W.N. 961 (Cal.). 

S. 167—Limitation. 

- One year is to be counted not from actual sale 

but from confirmation. 

“Within one year from the date of sale” means one 
year from the confirmation of sale and not from the 
date of actual sale. 45 Cal. l5l, Foil. (Courtney 
Terrel, C.J. and Jwala Prasad, J.) P.ARBHA NARA- 

yan V. Ramadhar. 10 P L.T. 396 = 

A. I. R. 1929 Pat. 236. 
-- Limitation Act, Arts. 137, 140 and 144 —The 

rights of a purchaser in a rent decree are governed by 
B. T. Act. 

Plaintiffs were owners of a miras tenure and under 
them was a darmiras tenure held by the defendants. 
This under-tenure was sold in execution of a rent decree 
and purchased by a stranger who never obtained posses¬ 
sion. In execution of a rent decree obtained against the 
stranger the under-tenure was again sold more than 
twelve years after and purchased by the plaintiffs who 
sued for possession. 

Held. Per Walmsley, J.—(Woodroffe and Suhra- 
wardy, JJ., contra). Art. 137 applied to the case and 
the suit was barred. 


( BENGAL TENANCY ACT (1885), S. 167. 

Per Suhrawardy, J. —Art. 140 or Art. 144 applied to 
the case. 

Per Woodroffe, J. —None of the articles of the Limi¬ 
tation Act applied to the case but the suit was barred 
under S. 167 of the Bengal Tenancy Act. (Wooroffe, J. 
on difference between Walmsley and Suhrawardy, J J.) 

Jnanendra Mohan Durr v. Umesh Chandra 
Guha. 26 C.W.N. 985 = A I.R. 1922 Cal. 644. 

S. 167—Notice. 

- Notices must be separately served. 

A joint notice under S. 167 to all defendants is not 
enough as there must be separate service on each of 
them. 5 C. W. N. 272, not Foil. (Suhrawardy and 
Jack , JJ.) DURGANATH BHATTACHARVA v. HUR* 

kishore Chakravarty. 33 C.W.N. 117= 

119 1.0. 123 = A.I.R. 1929 Cal. 218. 

— Entries in order-sheet are not prima facie evidence 
against the incumbrancer that notice was served. 

The entrie- in the order-sheet are not prima facie 
evidence against the incumbrancer that the notice was 
served and it is obligatory on the purchaser to show 
that the notice under S. 167 had been served in the 
manner prescribed. 7 C. L. J. 262; 22 C. W. N. 788 ; 

9 I. C. 248; and A. I. R. 1925 Cal. 1199, Foil.; A.I.R. 
1924 Pat. 515 and 1 Pat. L. W. 440, Dist. (Das and 

Allanson, JJ.) HiTNARAIN SlNGH v. R.AMBARAI 

Rai. 7 Pat. 733 =9 P.L.T. 484= 

115 I.C. 196 = A. I. R. 1928 Pat. 459. 

- —Opinion of Collector as to service of notice is not 

binding upon civil Court. 

The opinion of the Collector as to the service of 
notice to the incumbrancer is not binding upon the civil 
Court and the civil Court has a right to determine for 
itself the question whether the notices were in fact 
served or not. (Das and Allanson, J J.) HiTNARAIN 

Singh v. Rambarai Rai. 7 Pat. 733= 

9 P. L. T. 484 = 115 I. C. 196 = 
A. I. R. 1928 Pat. 459. 

- Under notification of Local Government all Sub- 

Divisional officers can issue notice—Due service of 
notice must be proved—Order sheet is not sufficient proof. 

By a notification published in the Calcutta Gazette, 
dated 7th January, 1915 all the Sub-Divisional officers of 
places to which the Bengal Tenancy Act applies are 
empowered to issue notices under S. 167. A mere pro¬ 
duction of the order sheet is not sufficient to prove due 
service of notice. It is imperative on the plaintiff ask¬ 
ing for the annulment of an encumbrance to prove due 
service of notice. ( Suhrawardy and Duval, JJ.) 

Sh. Krishna Kamini Dasiz/. Pratapendra Chan¬ 
dra Pandey. 85 1.0.790 = A. I. R. 1925 Cal. 1199. 

— Annulment of incumbrance—Notice is necessary . 
In order to enable the plaintiff to succeed in his suit 
for annulment of incumbrance, he must apply for the 
service of notice of annulment under the section. 
(Sanderson, C. J. and B. B. Ghose , J.) JATINDRA 

Mohan Charavarti v. Bijoy Chand Mahatab. 

71 I. 0. 284=A. I. R. 1924 Cal. 396. 

S. 167—“Purchaser.” 

- Includes assignees or transferees from a certi¬ 
ficated purchaser—A real envner is not precluded from 
giving notice under S. 167. 

The person for whose benefit notice under S. 167 is to 
be given is the real purchaser and there is no reason to 
limit the meaning of the words “purchaser” to the certi¬ 
ficated purchaser at an execution sale. The word 
“purchaser” includes assignees or transferees from a cer¬ 
tificated purchaser, and therefore a real owner for whom 
the benamidar merely holds the property in trust cannot 
be precluded from giving such notice when, as a matter 
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of fact, he is perfectly entitled to enforce his right in a 
Court of law as against a third party. 21 C. L. J. 65, 
Dist. (Cuming and Milker ji, JJ.) ABINAS ChaNDRA 

2 / Pratab Chandra. 65 Cal. 1070- 

32 C.W.N. 769 = 108 I. 0.685 = 

A. I. R. 1928 Cal. 448. 
S. 167—Scope. 

-Under the rules framed by the Government of 

Bengal which have the force of law, the service of 
notices under S. 167 must be as provided in the C. 
P. Code. (Suhrawardy and Jack , JJ.) DURGANATH 
BHATTACHARJYA v. HURKISHORE CHAKRAVARTY. 

33 C. W. N. 117 = 119 I. C. 123 = 
A.I.R. 1929 Cal. 218 (d). 

■ - P laintiff knowing encumbrance failing to have 
proper service—Decree subject to annulment of encum¬ 
brance cannot be granted by applying for fresh notice. 

A decree subject to an annulment of encumbrance by 
.applying to the Collector for a fresh and proper service 
of notice under S. 167 cannot be granted to the plain - 
•tiff when he knew the existence of the encumbrance 
and when knowing that the service of notice was not 
proper, he took no steps to have the proper service 
made. 24 C. W. N. 657 and 24 C. W. N. 659, Ref. 

'(Suhrawardyand Jack,JJ.) DURGANATH BHATTA¬ 
CHARJYA V . HURIKISHORE CHAKRAVARTY. 

33 C. W. N. 117 = 119 I. C. 123 = 

A. I.R. 1929 Cal. 218 . 

■Holdings sold in execution of rent decree■ 


BENGAL TENANCY ACT (1885), S. 170. 

tion must be made before the holding is knocked down 

to the fmrthaser. When the application was made after 

the sales had taken place and the bid was accepted by 

Z Court held that the sale, could not be set aside. 

^ further that O. 21, R. 69 of the C. P Code does 

not aDDlV to such cases. {Jwala Prasad , /.) JAG- 

dheriRai V L4NGAT COPE. 4 P. L. T. 495 = 

DHERI KAI V. E J c 676 = A J R 1923 p at 672 . 

J 1 

S. 170 ( 3 )—Deposit. 

■Occupancy holding put to sale in execution of 

* - * * ■ • 1 « a • « «.« V /? ti* Si f' f 4 It/)/ 


Mortgagee of the holding from tenant also purchasing it 
.in his decree—Latter cannot dispossess landlord nor 
can he redeem him—His only remedy is payment in 
■Court prior to rent sale. 

A mortgagee of a non-transferable occupancy holding, 
who has obtained a decree on the mortgage and pur¬ 
chased the property in execution, cannot claim posses¬ 
sion from the landlord who has purchased the holding 
in execution of a decree for rent, or from the raiyat 
settled on the land by the landlord, although the land¬ 
lord purchaser did not annul the mortgage under S. 167. 
He is not entitled to redeem the landlord, putting him¬ 
self in the position of 2nd mortgagee. A. I. R. 1928 
Pat. 234, Foil. (Case-law considered). Pat. S. A. 
No. 68 of 1925, Reversed. His only remedy was to 
make payment into Court before the rent sale. 
'(Courtney Terrell , C. J. and Jwala Prasad , J.) 
SOURENDRA v. KUNJBIHARI. 10 P. L. T. 129 = 
8 Pat. 439 =116 I. C. 518 = A. I. R. 1929 Pat. 222. 

S. 170—Applicability. 

-Portion of the holding cannot be sold in execu- 


decree by landlord- Under-raiyat whose interest is not 
created by registered lease or consent of landlord ran 

make deposit under S. 170 (3). 

If an under-raiyati interest has not been created by a 

registered lease or with the consent of the landlord, and 
the landlord decree-holder seeks to put up to sale the 
holding of the occupancy raiyat under whom the urKler- 
raivat held the interest of the under-raiyat is voidable at 
the sale and he is therefore entitled to make a deposit 

under S. 170(3). A. I. R. 1926 Cal. 934 (F B.) and 
A I.R. 1927 Cal. 513, Dist. (Muker/i and Mitter , JJ.) 
BaekraddinMandal^. Nazir Hussain joaddar. 

56 Cal. 1064 = 1211. C. 744= 

A. I. R. 1930 Cal. 163. 

■Under-raiyati interest in contravention of S. 85 


dion. 

Under S. 170 attachment and sale of the entire hold¬ 
ing is contemplated in execution of a decree for rent. 
A portion of the holding cannot be sold in execution of 
.a decree for rent. 3 C. W. N. 386, Foil. (Panton and 
Mitter , JJ.) Krishna Chandra v. Dina Nath. 

54 Cal. 1064=107 I. C. S57=A. I. R. 1928 Cal. 94. 

S. 170 (2)—Application under. 

•May be oral and may be made to the Nazir but 


(2) is not an incumbrance and holder of such interest is 

not entitled to make deposit. „ . 

The expression “voidable on the sale in o. 1/0, Cl. 

(3) , does not mean an interest injuriously affected by 
the sale but an interest which subsists and which is to 
be avoided after the sale, and refers to interests 
coming withi'rt the description of “incumbrance”, which, 
unless steps are taken to avoid them, subsist after the 
sale. An under-raiyati interest in contravention of S. 
85 is not such an incumbrance. A. I. R. 1926 Cal. 934 
(F. B.) and 19 C. W. N. 412, Foil. (Mukerji and 

Graham , JJ.) JNANENDRA CHANDRA v. ROY MAN 

Sheikh. r 31 C. W. N. 580 = A. I. R.1927 Cal. 513. 

_ —.Purchaser of non-transferable occupancy holding 

not recognized by landlord is not entitled to make 

deposit. . 

A purchaser of the whole or portion of a non-trans- 
ferable occupancy holding who has not been recognized 
by the landlord has not an interest in the holding which 
is voidable on the sale and so he is not entitled to make 
a deposit under S. 170 (3) of the B.T. Act. 13 C W. N. 
1175 ; 1.2 C.L.J, 609 ; 17 C.W.N. 163 and 20 C. W. N. 
39, Overruled ; A.I.R. 1924 Cal. 1005, Fell. (Chatter- 
jea, Cuming , B. B. Ghose , Panton and Page , JJ.) 
JHARU MONDAL v. KHETRA MOHAN BERA. 

' 54 Cal. 15 = 96 I. C. 363 = 43 C.L.J. 554 = 
30 C. W. N. 729 = A. I. R. 1926 Cal. 934 (F. B.). 


must be before tenure is knocked down to purchaser — 
Bona fides need not be gone into — C.P. Code, 0.21, R. 69 
does not apply. 

An application under S. 170 (2), of the Bengal Ten¬ 
ancy Act, for release of the tenure on the ground that 
’the decree has been satisfied may be made orally and to 
•the officer conducting the sale and the holding should be 
Teleased from attachment and the Court need not go 
unto the bona fides of the application. But the applica- 


- Transferee of non-transferable holding cannot 

deposit. 

The deposit of the decretal amount cannot be made 
by a person who is merely transferee of a non-transfer¬ 
able holding whose transfer is not recognised by the 
landlord as he gets no interest voidable on the sale. 
(17 C. W. N. 163, Not Foil; 16 C. W. N. 421, Foil. 
(Newbould and B. B , Ghose , JJ.) BARADA PROSAD 
ROY CHAUDHURY v. Foijuddi Haldar. 

39 C. L: J. 428 = 83 I. C. 384=28 C. W. N. 845 = 

A.I.R. 1924 Cal. 1005. 

t * 

-- —Transferee not entitled to make deposit. 

Landlord brought to sale in execution of a decree for 
rent the holding of the opposite party who applied to 
make a deposit under S. 170, sub-section (3) alleging 
that he was a mortgagee of the holding in question. The 
landlord objected to this deposit. 
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Held, that the transferee was not entitled under S. 
1/0, sub-section (3) to make the deposit. C. R. 591 of 
1921 (Cal.). Foil. (Panton, /.) RADHA BeNODE 
mondal i\ Nitai Chand Sant. 38 C. L. J. 147 = 

76 I. C. 358 = A.I.R. 1924 Cal. 185. 

- Reversioners ore not persons having an interest in 

the tenure voidable on the sale—Order allenoing deposit 
by them of the decree amount, is revisable — C. P. Code, 

.V. 115. 

Reversioners have not within the meaning of the 
words of Bengal Tenancy Act (VIII of 1885). S. 170 
(3) an ‘ interest in the tenure or holding voidable on 
the sale,” and hence, where the executing Court allows 
the reversioners to deposit the decretal amount (in satis¬ 
faction of a decree for rent obtained against a Hindu 
widow), he exercises a jurisdiction not vested in him by 
law or he is acting in the exercise c.f his jurisdiction 
illegally or with material irregularity and C.F. Code, 
S. 11:? applies to this case. (Sanderson, C. J. and 
Chotzncr J.) MOHENDRA NATH NANI) 7 '. BAITYA 

Nath Tripathi. 26 C. W. N. 167 = 

70 I. c. 127 = A.I.R. 1922 Cal. 95. 
S. 170 (3)---Estoppel. 

Transferee of a holding at honed to make deposit 
without notice to landlord—Landlord withdrawing 
deposit is estopped from questioning transfer—Not 
giving notice is immaterial. 

An occupancy holding was put to sale in execution of 
rent decree. The transferee of the holding was allowed 
to deposit the decretal amount under S. 170 (3). The 
order was passed without notice to the landlord. The 
landlord withdrew the amount deposited. 

Held, that it must he presumed that the landlord 
had knowledge of the transfer and hence he was estop¬ 
ped from questioning the validity of the transfer. A. I. 
R. 1926 Cal. 1215, List. 

Held, further, that it did not matter that no notice 
was given to the landlord before allowing deposit to be 
made. 27 C. L. J. 385, Foil. (, Rankin , C. J. and 

Makerji, /.) KANDARl’A NARAIN v. BlNRA 

Bashini. 114 I C. 657 = A. I. R. 1928 Cal. 730. 

S. 170—Powers of Court. 

- Court can ascertain the nature of the property, 

when its jurisdiction is sought to be excluded—The 
executing Court can ascertain whether the decree is 
under B, T. Act. 

When the jurisdiction of a Court is sought to be 
excluded on the ground that the property attached is of 
a particular description, it is open to the Court to ascer¬ 
tain the true nature of the property. The Court 
executing the decree can go into the question whether 
the decree was a decree under the provisions of the 
B.T. Act so as to bring into play the operation of S. 170 
of the Act and prevent a claim being preferred to the 
property attached. 36 Cal. 765 and 12 C. L. J. 549. 
Folk; 28 Cal. 382 (F. B.), Dist. (Richardson and B. B. 
Chose, //) JOTINDRA MOHAN PAL V. BHOLA NATH 
BHAKAT. 27 C. W. N. 817= 80 I. C. 353 = 

A. I. R. 1923 Cal. 715. 

S. 170 fl)—Scope. 

— S. 170 (1) does not bar substantive suit by trans¬ 
feree of tenure for declaration of title and for restrain¬ 
ing landlord from selling it in execution of decrees not 
binding on the transferee. 

The effect S. 170 (1) is that there can be no investiga¬ 
tion in execution pioceedings held under Chap. XIV. 
Tenancy Act, of claims by third parties to an interest in 
the tenure but it does not bar a substantive suit by a 
third party transferee of the tenure for a declaration of 
his title and for restraining the landlord from selling i t 
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in execution of decrees which are not binding upon him. 

It is only arrears of rent that are charged by S. 65 upon 
the tenure and it is only such arrears that can be rea¬ 
lized in execution by the sale of the tenure. Chap. XIV 
of the Act does not purport to enlarge or restrict the 
exercise of this right but only provides the machinery 
for working it out. If landlord seeks to use this machi¬ 
nery for recovery of something that is not rent to the 
prejudice of a third party on whom a decree is not bind¬ 
ing, it would be a manifest injustice to deny him the 
right to object and it would require very clear words in 
the Act to impose this penalty upon him. (Sir George 
Lowndes.) Jn ENDRA NATH CHOSE v. MONMOHAN 
GhOSE. ^ A. I. R. 1930 P. C. 193. 

- Under S. 170, a person not denying landlord's 

title nor the arrears due to him cannot object to attach¬ 
ment under C. P. Code , 0. 21, A*. 58. 

A person preferred a claim under O. 21, R. 58, C .P^ 
Code to the property attached in execution of rent 
decree by landlord, but did not deny that the decree- 
holder was landlord of the holding that was attached.. 

It was not also expressly controverted by him that there 
were actually arrears due on the holding for the years in 
suit. 

Held, that in view of S. 170, a claimant cannot take 
the advantages of O. 21, R. 58, C. P. Code: Banner ji r . 

in 28 Cal. 382 (F.B.), Foil. : A.I.R, 1926 Pat. 210;. 
A. I. R. 1926 Pat. 213; 4 C. W. N. 732, Ref. 

Held, further that the onus to show that arrears were 
due on the holding is shifted from the decree-holder to 
the claimant, by the very fact of the decree. 28 Cal. 382,. 
(F.B.), Foil. ( Fazl Alt , J.) DWARKA SINGH v. NEMA 
Singh. 10 P. L. T. 118 = 117 I. C. 203 = 

A. I. R. 1929 Pat. 195- 

- C. P. Code, 0. 21, R. 58— Rule does not 

apply to rent decrees by virtue of Bengal Tenancy Act r 

S. 170. 

The provisions of S. 170 are clearly imperative and* 
they lay down that the provisions of the C.P. Code, as 
to claim cases, viz., O. 21, R. 58, shall not apply to a 
tenure or holding attached in execution of a decree for 
arrears of rent thereof. A.I.R. 1926 Patna 210, Rel. on. 

(Sen , /.) RAMESHWAR SlNGH v. PlJRAN CHANDERA. 

3 Pat. L. R. 341 = 951.0. 303 = 7 P. L. T.717 = 

A. I. R. 1926 Pat. 213- 

- C. P. Code , 0.21, R. 58— Rule does not apply 

to rent decrees by virtue of Bengal Tenancy Act, S. 170. 

By virtue of S. 170. O. 21, R. 58 does not apply to an 
execution of a rent decree. A landlord is not bound to- 
go beyond his own record to enforce his claim for arrears- 
of rent and any person not recorded as a tenant must 
seek his remedy elsewhere and cannot be permitted to 
stand in the way of the landlord selling the holding for 
the realisation of the decree obtained against his record¬ 
ed tenant. ( Jwala Prasad , A. C. J. and Macphcrson, J.) 

Rameshwar Singh v. Mt. Rajo Chowdhrain. 

3Pat.L.R. 339 = 95 I. C. 293 = 7 P. L. T. 625= 

A. I. R. 1926 Pat. 210. 

S. 171—Interpretation. 

- “Payment into Court"—Direct payment to plain¬ 
tiff under Court's orders is such payment. 

Where the defendant asked permission to deposit the- 
money in Court and the Court instead of granting that 
permission allowed the defendant to pay directly to the 
plaintiffs-decree-holders. 

Held, this is tantamount to payment into Court as 
required by Art. 171. (Contis and Das> //.) MOSEF1R 
Lal Das r\ Ganfsh Jha. 71 I. C. 47S= 

1922 P. H. C. C. 347 = 4 P. L. T. 134 = 

A. I. R. 1922 Pat. 656. 
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S. 171—Scope. j 

- Decree against Darputnidar obtained by Putnidar 

—Order under S. 171 (3) obtained by Seputnidar — 
Darputnidar's interest already sold under mortgage 
decree—Purchaser is bound by order under S. l7l (3). 

A decree was obtained by a Putnidar against a 
Darputnidar. The Seputnidar deposited the money and 
obtained an order under S. 171 (3). Put before that, 
the Darputnidar’s interest had been purchased by plain¬ 
tiff under a mortgage decree. Plaintiff sued the Seputni¬ 
dar for arrears of rent. 

Held, that the defendant was entitled to a deduction 
of the amount deposited by him with interest. The 
execution proceedings are a continuation of the suit and 
when an order under S. 171 is made, the result is to 
satisfy the decree in the suit, in other words, to com¬ 
plete the relief gi anted by the decree to the plaintiff. 
(Mocker jee and Buckland, JJ .) JNANENDRA NATH | 
SlNGHA V. MT. BHUBANESHWARI DEBI. 

33 C. L. J. 494= 63 I. C. 1004 = 
A. I. R. 1921 Cal. 350. j 

S. 173 (3)—Appeal. 

- Sale set aside—Appeal by auction-purchaser is 

not competent. 

From an order setting aside the sale under S. 173, 

B. T. Act no appeal lies at the instance of the auction- j 

purchaser 3 C. W. N. 184 ; 3 C. W. N. 14 (notes) ; 
13 C W.N. 100 (notes); and 19 C.L.J. 81 Foil. (Mukerji 
and Roy, JJ.) TaMIRUNNESSA PlBI v. MT. KaCHI- 
man Bewa. 32 C.W. N. 98 = 106 I. C. 561 = 

A. I. E. 1928 Cal. 202. 

- C. P. Code, 0. 21, R. 90 —Application for setting 

aside sale under R. 90 and also on the ground under 
S. 173, B. T. Act—Sale set aside under both provisions 
—Order setting aside sale is not appealable. 

Where an application for setting aside a sale is made 
on two grounds, first on the ground under the provi- I 
sions of S. 173, Ben. Ten. Act, and also under 
O. 21, R. 90, C. P. Code, and the sale is set 
aside under the provisions of both the order setting 
aside the sale is conclusive and an appeal against the 
order so far as it purports to be under R. 90, O, 21, 
is infructuous and an appeal against the order under 
R. 90. 0.21, should not be eiveitained because the appel¬ 
late Court cannot give any relief to the appellant al¬ 
though the order under O. 21, R. 90 might be erroneous. 

( 1 Chakravarti , J.) DURGA CHARAN SaRKAR v. 

BisinuPada Sana. 104 I.C. 825 = 46 C.L.J. 172 = 

A.I.R. 1927 Cal. 833. 

-Order under S. 173 setting aside sale—No 
appeal lies. 

No appeal lies against an order setting aside a sale 
under S. 173, B.T.Act. 3 C. W. N. 184 and 19 C. L. J. 
81 Foil. (Suhrawardv and Cuming, J J.) SURENDRA 
Nath v. Lakshan Chandra. 87 I.C. 744 = 

A.I. R. 1926 Cal. 213. 

Appeal lies against order under S . 173 where cate 
falls under C. P. Code, S. 47 —Auction purchaser can¬ 
not appeal— C. P. Code , 6”. 47. 

Where the question is one which is covered by S. 47, 

C. P. Code an appeal is allowable from an order passed 
under S. 173, B. T. Act, though no provision for appeal 
is made in the Act itself. The right to appeal there¬ 
fore from an order passed under S. 173, B.T.Act, 
depends upon the questions raised and upon the party 
appealing. 19 C 683 and 24 C. 707, Dist. 13 C. L. J. 
257[, Ref. 19 C. L. J. 81, Foil, (Suhrawardy and 
Duval, JJ.) . Azam Khan v. Umedali Moral. 

85 I. 0. 750=A. I. R. 1925 Cal. 1223. 
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- 0.21, R. 90 —Sale set aside under both sec¬ 
tions—Appealability of order under latter section will 
not confer right of appeal against order under pu7vcr. 

Where the sale to the auction-purchaser of a holding, 
for arrears of rent was set aside on two distinct and 
several grounds under S.173, B.T. Act and O. 21, R. 90, 
C. P. Code and the order under the latter was appeal- 
able while under the former Act it was not. 

Held the sale was set aside on two distinct grounds 
and the fact that an appeal lay so far as one ground was 
concerned would not confer a right of appeal in respect 
of the other. Hara Bandhu Adhicari v. Harish Chun - 
dcr Dey , 3 C. W. N. 184 Foil. (Richardson and Chose, 
JJ.) amar Prasad Deb v. Gagan Chandra 
HaLDAR. 77 I. C. 522 = A. I. R. 1922 Cal. 180.. 

S. 173—Limitation. 

- Limitation Act, Art. 166 —Governs application 

under S. 173, B. T. Act. 

Article 166 of the Limitation Act governs an applica¬ 
tion under S. 173 of the B. T. Act, because the applica¬ 
tion is cognizable under S. 47 of the C. P. Code. 
Article 166 is quite general in its terms and all applica¬ 
tions for setting aside an execution sale come under its- 
scope. (Pearson and Grahatn, J J.) HARIPADA HaL- 
DAR v. BARADAPROSAD ROY C'HOUDHURY. 

821. C. 322 = 51 Cal. 1014 = A.I.R. 1925 Cal. 351. 

S. 173(3)—Revision. 

- C. P. Code, S. 115— Order setting aside sale of a 

holding under S. 173 (3) of B. T. Act — No prejudice 
caused — Order is net rroisable. 

Court has got discretion to decide whether the sale of 
a holding is voidable or not under S. 173 (3) of the 
B. T. Act and its decision is not revisable unless serious 
prejudice has been caused. (Suhrawardy and Duval, 

JJ.) Brojendra Nath Mukerjee v. Jadunath 
Palta. 831. C. 708 = A. I. R. 1925 Cal. 293. 

S. 173 (3)—Scope. 

- Co-sharer purchaser of non-transferable holding 

cannot deposit rent decree amount under C. P. Code 
0.21 R. 89. 

A purchaser under a money decree of a non-transferable 
holding cannot invoke the provisions of S.170 (3) in his 
aid and has therefore no locus standi to pay the money 
of the rent decree of his own co-sharers though he him¬ 
self was a fractional landlord. ( Bucknill , J.) BlSHUN 

Dayal Singh v. Jayadish narayan Singh. 

80 I.C. 823 = 2 P. L. R. (Civ.) 12 = 

A.I.R. 1924 Pat. 513. 

- Sale in execution of decree to judgment-debtor is 

voidable. 

A sale in execution of a decree to the judgment-debtor 
himself is voidable under sub-Cl. (2) of S. 173, and 
remains valid until duly set aside. (Mullick and Buck¬ 
nill, JJ.) Md. Amirul Hasan v. Md. Gewai> 
Hussain. 741. C. 769 = 5 P.L.T. 13 = 

A.I.R. 1924 Pat. 318.. 

S. 174—Appeal. 

- C. P. Code, S. 47. 

An order under S. 174, B.T. Act does not fall within 
S. 47, C. P. Code. 3 C. W. N. 344 Foil. 11 C. L, J. 202 
Hist (B. B. Ghose and S. K. GJiose, JJ.) ABDUL 
GaFUR v. KALIDHAN MONDAL. 50 C. L. J. 532 = 

34 C. W. N. 250 = A. I. R. 1930 Cal. 302. 

-No appeal lies against an order setting aside a 

sale under S. 174. (B. B. Ghose and S. K. Ghose, JJ.) 
ABDUL GAFUR v. KALIDHAN MONDAL. 
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50 C. L. J. 532=34 C. W. N. 250 = 

A. I. R. 1930 Cal. 302. 

— \n order under S. 1/4 is not appealable. 

__ — - » r \ T 1 /’ UU A D T 


[Cuming and B. B. Chose, JJ.) HEMANT KUMARI 
DEBI v. RAJENDKA KI3H0RE NATH. 97 I. 0.-306 

A. I. R- 1926 Cal. 1236 (c) (1237). 

- Sale set aside—No appeal lies at the instance of 

auction-purchaser. . . „ ^ 

An order setting aside a sale under the provisions of 
S. 174 is not appealable at the instance of the auction- 
purchaser. Where however an appeal preferred against 
such an order is entertained by the appellate Court and 
the order is set aside, the High Court will interfere in 
revision if the order of the appellate Court is *rong on 

merits. (Boss,/.) ASHR A Fi 0“ I MAR z/. MUHAMMAD. 

7 P. L. T. 11 = 88 I. C. 989 = A. I. R. 1926 Pat. 55. 

- Question between judgment-debtor and the auction- 

purchaser—No appeal lies. , 

On a question under S. 174 between the judgment- 

debtor and the auction-purchaser no appea! lies. JA/u/- 
lick and Ross , //.) RAGHUNANDAN PANDLY 

G.ARJU MaNDAL. 91 I n oA 17 u 4 n a p Io!_ 

6 P. L. T. 795= 1925 P. H. C. C. 183- 

A. I. R. 1925 Pat. 525. 

-Order refusing to set aside sale is not appealable. 


BENGAL TENANCY ACT (1885), S. 174. 

at most he should be made liable to pay interest for a 
few days that the mistake was not discovered and the 
money was not paid. 26 Cal. 449(F.B.), Foil. (B. B. 
Chose and S. K. Chose, JJ) ABDUL GAFUR v. 
KALIDHAN MONDAL. 50 C. L. J. 532 = 

34 C. W. N. 250 = A. I. R. 1930 Cal. 302. 

- Deposit made fully but in slightly erroneous 

manner—Sale need not be set aside. 

A deposit under S. 174 need not be made by two 
separate chalans , one in favour of the decree-holder and 
the other in favour of the auction purchaser. Where, 
therefore, the total amount of the deposit made by the 
judgment-debtor was correct, the mere fact that deposit 
was made on two chalans as above and that the amount 
deposited on the chalan in favour of the decree-holder 
was slightly in excess and the amount deposited on the 
chalan in favour of the auction purchaser slightly less, 
then the respective amounts due does not affect the 
maintainability of the application to set aside the sale. 
(Ross, J.) ASHRAFI DHIMAR v. MUHAMMAD. 

7P. L. T. 11=88 1. 0.989 = A. I. R. 1926 Pat. 55. 

Ss. 174 and 170—Notice. 

- Application to set aside sale—No notice is neces- 


An order dismissing an application for setting aside 
an execution sale under rent decree by an unregistered 
purchaser of the holding for want erf prosecution under 
S. 174 of the B.T. Act is not appealable. ( Mookerjee , /.) 

Debrani Debya v. Kumar Sarat Kumar Roy. 

86 I. C. 264 = 39 C. L. J. 522 = A I R. 1924 Cal. 791. 

S. 174—Applicability. 

- Satisfaction of decree out of Court between parties 

_ Application by judgment-debtor still comes under 

S. 174. 

Where instead of actually depositing the money in 
•Court for the satisfaction of the decree the decree was 
satisfied by an arrangement come to between the parties 
the application by judgment-debtor which otherwise 
comes under S. 174 still falls under S. 174 (Cuming 
and B. B. Chose, JJ.) HF.MANT KUMARI DEBI v. 

Rajendra Kishore Nath. 97 I. C. dob 

A. I. R. 1926 Cal. 1236. 

_ Suits in Orissa under old law in Revenue Court 

—S. 174 applies after the B. T. Act unis extended to 

^After the B. T. Act was extended to Orissa, S. 174 of 

that Act applies to suits instituted in the Revenue Court 

under the old law. 16 C. W. N. 311 Appr. (Lord 

Dunedin.) LAKSHMIDAR MAHANTI w. RATNAKAR 

M \HAPATR A. 48 Cal. 811 — 48 I. A. 123 

MAHAPAl RA. c Lx 229 = 26 a w . N . 1009 = 

30 M. L. T. (P. C.) 32=14 M. L. W. 358 = 
1921 M.W. N. 399 = 2 P. L. T. 453 = 61 1. C. 1 - 

75 I.C. 278 = A. I. R. 1921 P.C. 34 = 

40 M. L.J. 546 (P. C.). 

S. 174—Deposit. 

Short deposit made due to mistake of Court 


* t - 

official— Deficiency paid on discovery of mistake—Judg¬ 
ment-debtor has complied with prevision of S. 174. 

When a judgment-debtor deposits money, if by some 
mistake a short deposit is made and that deposit is 
accepted by the Court official as the correct amount and 
when the mistake is discovered the judgment-debtor pays 
the full amount, the judgment-debtor has complied 
with the provisions of S. 174, provided the judgment- 
debtor establishes that he was prejudiced by the act of 
the Court and the mistake was attributable to that act. 
The only thing that can be done in such a case is that 


The provisions of O. 21, R. 92, requiring notice to be 
served do not apply to proceedings brought by the jud¬ 
gment-debtor to set aside a sale under S. 174 of the B. 
t Act. (Dawson Miller , C.J.atid Ross, J.) P.AHLAD 

Singh v. Sajiwan Rai. 61 X.C. 126 = 6 P. L- J. 16 — 
biNGHc. 2 P. L- T. 66 = A. I. R. 1921 Pat. 54. 

S. 174(3)—Scope. 

_ Sale under—Tenant's holding is sold and not his 

interest—Judgment-debtor having no interest in holding 
told is no ground for setting aside sale under C. P. 

Code , 0. 21, R. 91— C. P. Code, 0. 21, R. 91. 

The words in S. 174 (3) are words which in their 

ordinary meaning raise only the question of fact, viz. : 
was the sale held under the chapter or was it not? 
They do not mean a sale in all respects rightfully held 
under the chapter. Therefore an auction-purchaser 
cannot apply under O. 21, R. 91, to have the sale set 
aside on the ground that the judgment-debtor had no 
saleable interest. In the case of a sale which purports 
to be held under Chapter 14, Bengal Tenancy Act, what 
is put up for sale and what the purchaser purports to 
bid for is the holding itself and not the tenant’s right and 
title. Even if the decree is a true rent decree, he may 
take nothing by his purchase and yet cannot set aside the 
sale ; 28 Cal. 382, Ref. If the decree is not a true rent 
decree, third parties are not bound by the sale but the 
judgment-debtor is presumably bound by it, since he has 
allowed orders for this form of sale to be made against 
him. Accordingly, if he has any interest in the holding 
it will pass to the auction-purchaser. But it is another 
matter altogether to say that if he has no interest the 
purchaser can set aside the sale. ( Rankin , J.) 

ShaSHADH.ar v. Bishun Narain. 43 C. L. J. 279 = 

94 I. C. 292 = A. I. R. 1926 Cal. 738. 

_ Judgment-debtor's holding sold in execution to 

third party —Payment of 5 per cent, made within thirty 

days—Decree-holder joining with judgment-debtor in 
applying to set the sale aside —5". 174 was held to be not 
sufficiently complied with. 

Where in execution of a decree of rent the tenant’s hold¬ 
ing was sold and was purchased by a third party, 
but within thirty days of the sale the deposit of 5 per 
cent.of the purchase money for payment as compensation 
to the auction purchaser was made in Court and the 
deposit was accompanied by a petition stating that the 



661 


CIVIL, CRIMINAL AND REVENUE 


662 


3ENGAL TENANCY ACT (1885), S. 174. j 

amount recoverable under the decree had been paid to 
the decree-holder who himself joined in this petition. 

HelcL\ that the provisions of S. 174 were not sufficiently 
complied with. ( Mullick and Ross, //.) RAGHU- 
NANDAN PANfDEY V. G.\RJU MAMDAL. 91 I. C. 217 = 

4 Pat. 718 = 6 P. L. T. 795=1925 P. H. C. C. 183 = 

A. I. R. 1925 Pat. 525. 

•Judgment-debtor is not bound to pay cost of copy 
of decree and of separate vakalatnama for execution — 
Being misled by a Court clerk as to amount is no excuse 
to},judgment-debtor — Judgment-debtor can claim relief 
if his mistake has been caused by Court's neglect. 

A judgment-debtor failing to deposit full amount can- 
mot claim relief on the ground that he has been misled by 
a clerk of the Court as to the amount to be paid. He 
can do so if the mistake is not as to one of the com¬ 
ponent parts of the costs but in reckoning up the costs 
•and if he has had nothing to go upon except the account 
.given by the execution clerk, the executing Court itself 
not having stated what the amount of costs were. (16 C. 
W. N. 736, Foil.; 1 P.L.T.450, Dist.) If the judgment- 
debtor has been prejudiced by the neglect of the Court 
to let him know that the amount he had deposited was 
'insufficient, he can claim relief. It is the duty of the 
•Court to announce the amount of the costs. 26 Cal. 449 
Foil.) (Ada mi, J.) MIR DILDAR ALI v. KUSUM 
XUMARI. 711. C. 925 = 4 P. L. T. 642 = 

A. I. R 1924 Pat. 256. 

S. 174—Separate Suit. 

■ m Suit to set aside order under, is not maintainable. 

A suit does not lie to set aside an order passed under 
S. 174 of the B. T. Act. 18 C. 481 followed. ( Walmsley 
and Greaves, //.) BRINDABUN BEHARI ROY v. 

Bhupal Bhusan Adhikari. 62 I. C. 743 (Cal.). 

— - S uit does not lie to set aside sale. 

A suit is not maintainable to set aside a sale under 
the provisions of S. 174 of the B. T. Act. 18 Cal. 481, 
Poll. (Dawson Miller, C. J. and Ross, J .) PAHLAD 
Singh v. Sajiwan Rai. 61 I.C. 126=6 P.L.J. 16 = 

2 P. Ii. T. 66=A. I. R. 1921 Pat. 54. 

S. 178—Applicability. 

- Section does not apply to a compromise concern¬ 
ing the very existence of occupancy right. 

Where the question in dispute in a suit was clearly 
•whether an occupancy right existed or whether it did not 
and there was undoubtedly a bona fide dispute between 
the parties as to the existence of such a right and if by a 
•compromise the parties agreed that such a right did not 
exist and that agreement is enforced by a decree, then it 
is no longer open to either of the parties to question 
the findings or validity of that decree and to plead the 
■non-extinction of occupancy right by having recourse 
to Section 178. (Diwson Miller, C. J. and Kulwant 
Sahay, J.) C. G. MACDONALD v. TEKNARAIN RAT. 

75 I. C. 997=A. I. R. 1925 Pat. 113. 

-- Agreement not to claim a share of compe7isation if 

holding was acquired by Government — S. 178, Cl. (a) 
does not apply. 

An agreement that an occupancy raiyat will not in the 
event of acquisition by the Crown, claim a share of the 
compensation money, is a covenant not affecting the title 
•or status of the raiyat and is therefore not affected by 
Cl. (<z) of S. 178 of the B. T. Act. It is therefore legal 
and enforceable. (Mookerjee and Buckland, JJ.) 

Asutosh Chandra Mitra v. Haripada Ganguli. 
62 I. 0. 793 = 35 C. L J. 133 = A. I. R. 1922 Cal. 187. 

*- Tenancy created by compromise decree — S. 178 

applies. f 


BENGAL TENANCY ACT (1885), S. 178. 

Where a compromise decree cieates a tenancy for 
certain number of years at a certain annual rent, the 
tenant cannot be ejected otherwise than in accordance 
with the Act notwithstanding anything contained in the 
compromise and embodied in the decree. (Mookerjee 
and Panton, J J.) GOPAL KRISHNA v. HAR1 NATH. 

34C.L. J. 157 = 66 I. C. 766 = 
A. I. R. 1921 Cal. 565. 

Ss. 178 (3) (b) and 23—Scope. 

- -Cutting trees is usitig land within S. 23— Occu¬ 
pancy raiyat stipulating not to cut trees—Stipulation is 
not binding—Tenant covenanting not to appropriate 
trees is bound by the covenant irrespective of any custom. 

One of the uses of the land under S. 23 is to cut down 
trees. If an occupancy raiyat covenants that he will not 
be entitled to cut down trees, where there is no custom 
to the contrary, that contract will not take away his right 
to cut down trees. It is otherwise with regard to the 
right of appropriating trees. If any tenant has covenant¬ 
ed not to appropriate any trees, he would be bound by 
that covenant even if there be a custom that the tenants 
on the locality are entitled to appropriate trees. (B. B . 
Ghost and Cammiade, JJ.) LaKHI NATH BERA v. 
Nabadwip Chandra Nandi. 100 I. C. 7= 

31 C. W. N. 192 = A. I. R. 1927 Cal. 268. 

- •Proprietor creating putni lease with condition 

that putnidar should recover any lands that the pro¬ 
prietor required—Proprietor leasing out lands on the 
same condition — S. 178 (1) (a) and (c) is not infringed. 

The proprietor of the land created a putni lease and it 
was provided that if the proprietor required certain of 
the lands leased out these would be reconveyed or assign¬ 
ed to him by the putnidar and the lands therefore in the 
hands of the putnidar were subject to this obligation. 
The putnidar leased out the lands with the same condi¬ 
tion about reconveyance as in the putni lease. 

Held, that it cannot be said that the covenant entered 
into by the lessee and the putnidar was any infringement 
of the provisions of S. 178 (1) (a) and ( c ) and the pro¬ 
prietor was entitled to claim back the lands he wanted. 
{Greves and Mukerji, J J.) JAGEFHCHANDRA v. 
ASABakhatun. 44 C. L. J. 220 = 

98 I. C. 46 = A. I. R. 1927 Cal. 41. 

-In the Bengal Tenancy Act, where a raiyat is defin¬ 
ed as a person who takes land for ths purposes of culti¬ 
vation, the only distinction between orchard land and 
land generally described as agricultural is to be found in 
the proviso to sub-S. (3), S. 178, which makes special 
provision for contracts for the temporary cultivation of 
orchard lands. (James and Chatterji, J J.) SALOO 

Jolaha v. Sam pat Kumar. 

A. I. R. 1930 Pat. 529 (a) at 530. 

-• Stipulation entitling landlord to assessment of 

rent at prevailing rate—Lease entered into before the Act 
and not falling under Sub-S (1 )—Stipulation is valid. 

Where according to the terms in a lease entered into 
before the passing of the Act, the landlord is entitled to 
assessment of rent according to the prevailing rate and 
the contract does not fail under any of the classes of 
contract mentioned in S. 178 (1), stipulation must be 
given effect to. (Cuming and B. B. Ghose , J J.) 

Jitendranath Roy w. Banku Behari Saha. 

96 I. C. 565 = A. I. R. 1926 Cal. 1177. 

- St ipul at ion by a tenant to pay higher rate thati 

recoverable under the Act is not illegal. 

Per Cuming, J . There is nothing illegal in a stipula¬ 
tion to pay rent at a rate higher than that recoverable 
under the Act. Such a stipulation does not fall within the 
provisions of S. 178. Neither is such contract void. 
The mere fact that it is not enforceable in law does not 
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prevent it from being a condition of a contract the 
failure to comply with which would justify the other 
party in not carrying out his share of the conttact. The 
covenant to pay the rent at a higher rate than is re¬ 
coverable under the Act may not be enforceable but it 
may still be a condition precedent to renewal. ( Greaves 
and Cuming , JJ.) ASH RAF All v. ARMANKHAN. 

90 I. C. 893-A. I. R. 1926 Cal. 162. 

- Object of the section is to prevent contracting out 

of the st a tut • by the tenant—Agreement frust rating the 
object is void. 

S. 178 was enacted in order to safeguard the interests 
of raiyats. The scope of that section is to prevent 
certain contracts between landlord and tenant, the 
effect of which may be to place the raiyat out of the 
protection afforded to him by the B 1. Act. It 
therefore enacts that the rights conferred by the 
B. T. Act upon the raiyat cannot be destroyed by 
means of any agreement. W here the effect of the 
agreement is to prevent the defendant who has been 
found to be a settled raiyat of the village acquiring the 
right of occupancy in the land in suit under S. 21 of the 
B. '1'. Act, the agreement is void. The view that because 
at the time when a certain agreement was entered into 
there was no right n the defendant, the agreement could 
not in any sense contravene the provisions of S. 1/8, B.T. 
Act, is not correct. {Suhrawardy and Duval , JJ) 

Kasf.m Sheik Tarakfswar Dutta. 

85 I. C. 793 = A. I. R. 1925 Cal. 1065. 


BENGAL TENANCY ACT (1885), S. 180-A. 

Where the effect of an agreement and Kabuliyat'. 
executed simultaneously was that the plaintiff let out 
certain land to the defendant as a kaimi jama (Perman¬ 
ent Tenancy) which was htiitalle. and where there were- 
covenants in the kabuliyat restraining the tenant from 
excavating a pond or tank and cutting trees, and the 
tenant agreed to pay additional rent for any additional 
area that may be found by measurement in his possession 
but was not to be entitled to claim reduction of rent for 
diminution in area, and the tenant also undertook to 
pay in future any sum that might be assessed by the 
original maliks of the land or by the Government. 

f/tld, that the effect of the documents was to create a 
permanent mokarrari tenancy and that the lease was 
therefore governed by S. 179 of the Bengal Tenancy Act.. 

Held s further that it was open to the paities to enter 
info a contract on any terms agreed-upon by them. A.I.R. 
1923 Cal. 505; Foil. {Suhrawardy and Duval , //.) 
Kasen Sheikh v . Tarakeswar Dutta. 

85 I. C. 793 = A. I. R. 1925 Cal. 1065- 


-The landlord and the tenant cannot contract 

themselves out of the provisions of S. 49. B. T. Act 
( Mookerjee and Suhrawardy. J J j) G AN FSH C H A N D R A 
Pal v. Chandr a Mohan Datta. 84 I. C. 730 = 

28 C. W. N. 984 = A. I. R. 1925 Cal. 199. 


- Permanent Mocurrari tenure—Interest is payable 

on rent. 

Where the word *‘ Mocurrari ” has not been used in 
the document and there is no express provision in the 
document that the rent shall not be enhanced, but there 
is some indication in the document to show that the 
parties did not intend that there should be an enhance¬ 
ment of rent, and the Kabuliyat provides that, if there 
was an increase in the land on measurement, the tenant 
would have to pay rent separately for the excess area at 
the rate stipulated in the Kabuliyat. 

Helds that the rent was a fixed one because it could 
not have been intended that the tenant would pay for the- 
excess area at the rate stipulated in the Kabuliyat and 
also pay at an enhanced rate for the original area 


'No raiyati interest can b >• created by contract , but ! mentioned in the Kabuliyat. The tenure is permanent 

Mocurrari and interest is payable on rent as agreed.. 
{Chatterjee and Hendcrsoiis JJ.) CHANDJ CHAKAN 
Law V. AZIZERNESSA. 80 I. C. 315 = 

A. I. R. 1922 Cal. 18.. 

S. 180—Interpretation. 

'Chur ’ is laud formed by fluvial action. 


registered lease after occupying Zcrait is net illegal. 

S. 178 only bars a contract against the accrual of 
occupancy right. S. 178 is not contravened by the execu¬ 
tion of registered lease after occupation of the Zerait 
lands for some time. ( Jwala Prasad , A. C. J and 
Kulwant Sahay , J.) RAMJl RAM v. BANSI RaUT. 

841 C. 305 = 4 Pat. 89 = 6 P. L T. 240 = 
1924 P. H. C. C. 337 = A. I. R. 1925 Pat. 241. 

- Tenants having status of raiyats at fixed rent in 

1890— Acceptance of tenancy on new A rms is not invalid. 

Assuming that the tenants had the status of raiyats at 
a fixed rate of rent in 1890 it was still open to them to 
accept a tenancy on new terms. And S. 178 would not 
affect the validity of such new contract. (Mookerjee and 

Cumings JJ.) Sarat Chandra De Das v. Tara* 
praSanNa Bhattatharva. * # 70 I. C. 437 = 

36 C L. J. 333 = A. I. R. 1923 Cal. 141. 

S. 179—Abwab. 

- Tenancy before Act—Tenant entitled to exclude 


alrwab — S. 179 cannot make abwab payable. 

If a lease was created before the Act came into force, 
the provisions of S. 179 do not apply to it; and if at the 
time when the Tenancy Act came into force the tenant 
was entitled to exclude the abwab in calculating his rent, 
the landlord cannot applv S. 179 to make the abwab 
payable. 10 C. W. N. 527. Rel. on. {Das and James , 
JJ.) GOPAL SaRAN V. MAHFSHWARI PRASAD. 

10 P. L. T. 329 = 8 Pat. 655 =1191. C. 65 = 

A. I. R. 1929 Pat. 307. 

S. 179—Scope. 

- Permanent Mokarrari Tenant and landlord can 

contract as they like—The particular lease was held to 
create permanent Mokarrari tenure. 


The word “ chur ” must be understood in its ordinary 
sense of land formed by fluvial action, that is to say, it 
is a word referring to the character of the soil and not 
to site of the deposit. ( Walmslcy and M. N. Mukcrji* 
JJ.) Chandra Kumar Aich v. Jiran Krishna 
Nath Mchajan. 80 I.C 702= 

29 C. W. N. 290 = A. I.R. 1925 Cal. 249- 

S. 180-A and 180-B—Effect of. 

- Addition of S. 180 (a) and (b) under Amendment 


I 


Act does not interfere with arrangement or custom pre¬ 
viously existing. 

Addiiion of S. 180 (j) and ( b) under the Amendment 
Act (X of 1923) does not interfere with any previous 
arrangement or custom that might have regulated the- 
rights as between the landlords and tenants. {Milter .jjp 

Nafar Chandra v. Tatindra Nath. 

118 I. C. 881 = .A. I.R 1929 Cal. 206. 

Ss. 180-A and 180 B—Pair rent. 

- Liability arises to pay a fair and equitable rent 

for lands held in titbandi system by a tenant after he 
has acquired a right of occupancy therein under 

S. 180. . , , 

There is nothing in S. 180-A or 180-B which takes- 

away the rights which are conferred by S. 180 upon an 
utbandi raiyat who has acquired a right of occupancy 
and, even if resort is not made to the provisions of 
Ss. 180-A and 180-B for the purpose of fixing a uniform- 
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annual money rent in respect of utbandi lands, the 
general liability of an occupancy raiyat to pay a fair and 
.equitable rent for the lands that he holds will accrue to 
a person who was in the position of an utbandi raiyat 
!and has acquired a right of occupancy under the provi¬ 
sions of S. 180. ( Rankin, C. J. and Alukherji , /.) 
NAFAR CHANDRA PAL V. J ATINDRA NATH DAS. 

60 C.L.J. 294 = 34 C. W. N. 127 = 

A. I. R 1929 Cal. 614. 

S. 181—Scope. 

- S. 181 does not affect rights acquired under Act 

'(X of 1859), S. 6. 

The provisions of S. 181 relate to the prevention of 
the acquisition of occupancy rights during the continua¬ 
tion of the Act itself and they do not affect the rights 
acquired as under the provisions of S. 6 of Act X of 
1859: 27 C.L.J. 556 and 31 Cal. 1021, Foil. ( Greaves 

.and Panton, JJ.) KHETRA MOHAN v. LAKHl KANTA. 

44 C. L. J. 271 = 98 1. C. 862 = 
A. I. R. 1927 Cal. 46. 

S. 181—Service tenure. 

-The term “service tenure” really signifies 

* i service tenancy ” and does not imply in S. 181 a tenure 
In contradistinction to a holding. ( Kulwant Sahay and 
Macpherson , J J.) MlTA DUSADH v. ANU MaHTO. 

7 Pat 566 = 109 I. C. 287 = 
A. I. R. 1928 Pat. 603. 

Occupancy right cannot be acquired in service 
denancies of a police character, except under usage or 
custom. 

Except where there is any usage or custom, no statu¬ 
tory right of occupancy can accrue in a service tenure of 
a police character and any incumbrance on the tenancy 
Including a right of remaining on it is not binding on any 
succeeding incumbent who has not ratified it or acquies¬ 
ced in it for the statutory period of limitation : 1 C.L.J. 
138; 33 Cal. 630 ; and 28 C.L.J. 249 ; Foil. ( Kulwant 
Sahay and Macpherson , JJ.) MlTA DUSADH v. ANU 
MaHTO. 7 Pat. 566 = 109 I. C. 287 = 

A I. R. 1928 Pat. 603 

S. 182—Applicability. 

- ■Homestead not held as part of holding—Section 

applies. 

In order to decide the question whether the section 
applies to a particular set of facts, it should be seen 
iirst whether the tenant is a raiyat; and secondly 
whether he holds his homestead otherwise than as a 
.part of his holding as a raiyat. Where the defendant 
was a raiyat and the homestead was not held as a part 
of his holding as a raiyat. 

Held , that the section applies to the case of the 
^defendant. (Cuming and B.B. Ghose, JJ.) SUKH 

JLal Shah v. Prosanna Kumar Shaha. 

44 C. L. J. 302 = 96 I. C. 541 = 
A. I. R. 1926 Cal. 1199. 

- Provisions apply to lands held by raiyat. 

The provisions of the Act are applicable to lands held 
by a raiyat. If the provisions of S. 182 did already 
apply to the homestead then these provisions of S. 182 
need not be invoked for the purpose of application of 
"S. 182. {Cuming and Chakravarti, J J.) RAHIMUDDI 
Meaji v. Amina Btbi. 43 C. L. J. 132 = 

941. C. 920= A. I. R. 1926 Cal. 662. 

-- —Land let for shop and used as such — T. P. Act 

applies and not B.T. Act — T . P. Act , S. 106. 

Where the land was admittedly taken by defendants 
■not for the purpose of a homestead from which the 
defendants were to cultivate their jotes but was taken for 
the purpose of a shop and continued to be used for that 

parp0! fb i^:t ,:i J =ioa.o .ieu 


BENGAL TENANCY ACT (1885), S. 182. 

Held , that S. 182 of th± 13. T. Act had no application 
but the case was governed by the provisions of the 
Transfer of Property Act: 43 Cal. 195 Dist. (Cumins 
and Chakravarti , //.) PURUSOTI'AM v. PaNCHANAN. 

90 I. C. 805=42 C. L. J. 197 = 
A. I. R. 1926 Cal. 373. 

-- •Person not a raiyat but residing in village 

homestead —A. 182 does not apply but Contract Act 
applies—Incidents of permanent tenancy pointed out. 

Where it was found that defendant who was not a 
raiyat in the village was in possession of a house in the 
homestead land of proprietors for about ten years and 
he had been living in the village, though not in the same 
house for about 25 to 30 years, and that for a period of 
ten or eleven years the rent had not varied, that there 
was no finding that the landlord had treated the tenancy 
or defendants as heritable, nor that the site was let out 
to defendants for building house thereon : 

Held, that S. 182, Bengal Tenancy Act, did not 
apply ; that the rights of the parties must be determined 
by Contract Act, and that defendants had not acquired 
permanent rights of tenancy in the land : 16 C. W. N. 
567, Dist. {Kulwant Sahay, J.) MAUHUSUDAN 
Singh v. Jeolal. 100 I. C. 584 = 

A. I. R. 1926 Patna 606. 

. Tenant holding only a portion—That portion 

not a part of any other holding of his — B.T. A t does 
not apply. 

Where the defendants had a tenancy right in a part of 
land which was however not a part of any other holding 
of theirs as a raiyat. 

Held, that such tenancy is not governed by the provi¬ 
sion of the Bengal Tenancy Act. Tne provisions of 
S. 182 are not applicable to such a case. ( Kulwant 
Sahay, J.) HARIHAR PRASAD v. GHARBHARAN 

Koeri. 88 I.C. 553 = 3 Pat. L. R. 174 = 

A. I. R. 1925 Pat. 612. 

Part of disputed land used for keeping agricul¬ 
tural cattle—Provisions of the Act apply . 

The defendant had been found to be a settled raiyat 
of the village where the disputed land was situated. He 
had also been found to have lands under cultivation. 
He got these lands cultivated by hired labourers whom 
he supplied with his own cattle and ploughs. He had 
also his granary and khamar within his own homestead. 

Held, that in these circumstances, as the defendant is 
a raiyat, the disputed land is governed either by S. 182 
or by the other provisions of the Bengal Tenancy Act. 
A land is manifestly used for agricultural purposes ; if 
the raiyat keeps on the land cattle used for the purpose 
of agriculture. 20 C. W. N. 550 Ref. {Mookerjee and 
Chotzner, JJ.) GiRIS CHANDRA BHA'JTACHARYA v. 

Bhabataran Shaicari. 74 I. C. 552 = 

37 C. L. J. 524 = A. I. R. 1923 Cal. 667. 

Ss. 182 and 49—Ejectment. 

- Under-raiyats holding homestead along with other 

lands as part of their tenancy—Landlord can eject from 
whole of demised premises by service of notice. 

Where the under-raiyats hold the homestead along 
with other lands as part of their under-raiyati tenancy 
and, if the landlord is entitled to eject them from the 
lands held by them by service of notice, there is 
nothing under the law which prevents them from eject¬ 
ing the tenants from the whole of the demised premises 
—S. 182 does not apply to such a case. A. I. R. 1926 
Cal. 662, Rel. on. (B . B. Ghose and Graham, J J.) 

Chandra Mohan v. Maherjan Banu. 

44 C. L. J. 311 = 991. C. 216 = 
A. I. R. 1927 Cal. 191. 
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—-A settled raiyat holding homestead as an under- 

, dyat, could not be ejected from the latter, because the 
incidents thereof will be governed by the provisions of 
the Bengal Tenancy Act applicable to raiyats. Incidents 
of raiyati and under-raiyati holdings considered. (Jwala 
Prasad, J.) SHAIKH KHAIRULLAH v. BKHAR! 
HAJJAM. 1231. C. 628. 


S. 182 —Ejectment. 

_ Culturable lands forming part of homestead 

Defendant is protected from eviction. 

Where the culturable lands of a raiyat are included 
in the homestead, and are part thereof, the defendant 
is protected from eviction by the provisions of S. 1^2. 
(Greaves and Cuming , //.) ASWAP ALI BEPAR1 v. 
DULAMIA. 921. C. 843 = A. I. E. 1926 Cal. 580. 

S. 182—Homestead. 

- Previsions regarding homestead of under-raiyat 


BENGAL TENANCY ACT (1885), S. 188. 

- Limitation Act, S. 3 —Question as to raised inr 

written statement but net pressed in trial Court — 
Defendant can press it in appeal. 

\\ here the question as to limitation was raised in the 
written statement and an issue was framed, but it was 
not pressed in the trial Court. 

Held, that the defendants respondents were entitled, 
to press that point on appeal. S. 3 of the Limitation 
Act, and S. 184 of the Bengal Tenancy Act, are clear 
upon the point. ( Kulwant Sahay , J.) PaLLAKDHARL 
THAKUR v. Ban KEY THAKUR. 89 I. C. 340 = 

3 Pat. I*. R. Civ. 132 = 7 P.L.T. 253 = 

A. I. R. 1925 Pat. 549. 

S. 184, ScL. III. Art. 6— Limitation. 

-- Limitation Act , 1908, .S.19— Limitation for exe¬ 
cution of rent decree fixed by Art. 6 of the Tenancy Act 
can be extended by acknowledgment under S . 19 of the 


arc same as raiyat. 

According to the provisions of S. 182, the provisions 
regulating the homestead, of an under-raiyat would 
be the provisions which regulate the raiyati as to eject¬ 
ment from the homestead. 21 C. L. J 475, Foil. 

( Greaves and B. P. Ghose , JJ .) NlTAl PADA DaS v. 

Sarat Kumari Dasi. 911. C. 183 = 

A. I. R. 1927 Cal. 96. 

__ Contractual rights have hen abrogated. 

The rights derived from a contract have been abro¬ 
gated with regard to the homestead land of a raiyat 
without any exception as to pre-existing contracts under 
the provisions of the B. T. Act, although under Ss. 178 
and 179 certain rights have been excluded from the 
operation of this Act. ( Cuming and B. B. Ghose , //.) 

Sukh Lal Shah v. Prosanna Kumar Shaha. 

44 C. L. J. 302 = 96 I. C. 541 = 
A. I. R. 1926 Cal. 1199. 

S. 184—Limitation. 

_ Limitation net pleaded—Suit instituted after 

period prescribed in Sihedulc—Court must dismiss suit. 

Under S. 184 the Court is bound to dismiss the suit if 
it be a suit specified in Sell. 3 and is not instituted with¬ 
in the time prescribed in that schedule, although limita¬ 
tion has not been pleaded. (Courtney Terrell, C. J., 
Kulwant Sahay and James, JJ.) GaJADHAR RaI v. 
ram CHARAN. IIP. L. T. 197 = 

A. I. R. 1930 Pat. 256 (F. B.). 

_ Section prescribes period of limitation but does 

not exclude application of S. 14, IJmitativi Act. 

S. 184 provides the period of limitation, and S. 14 
Lim. Act, provides, not the period of limitation but 
means to compute that period which is an entirely diffe¬ 
rent thing. Therefore S. 184 does not exclude the app¬ 
lication of S. 14, Lim. Act. (Cuming and Mallik , JJ.) 
Sati Prosad v. Govinda Chandra. 

33 C. W. N. 227 = 56 Cal. 805 = 
A. I. R. 1929 Cal. 325. 

_ Landlord and tenant. 

Where the dispossession is not made by landlord the 
special rule of limitation has no application. (Panton 
and Chakravarti, J J.) CHARUBALA DaSI v. NlHAR 

Kumari Dasi. 1051. C. 600 = 46 C. L. J. 247 = 

A. I R. 1927 Cal 831. 

•- Limitation Act. S. 3 —Court is assumed to have 

decided plea of limitation unless contrary is shown. 

Though it is the Court’s duty to decide the point of 
limitation, even if it was not taken by the parties it must 
be assumed, until the contrary is shown, that the Court 
decided the question of limitation and if unfortunately 
it decided wrongly that does not affect its jurisdiction to 
make the order. (Mullick and Scroope, J J.) LACHU- 
MAN PANDEY V. DUKHI SAHU. 101 I. C. 694 = 

8 P L. T. 494 = A. I. R. 1927 Pat. 261. 


Limitatim Act 

Three years after a rent decree an application for exe¬ 
cution was made but there were seme acknowledgments 
of liability within three years cf the d # ate cf the decree- 
Held, S. 19 cf the Limitation Act applies to such 
cases, and an acknowledgment of liability under that 
section made by a judgn ent-debtor, in lespect of the 
decree-holder’s right to execute a rent decree, gives the 
decree-hc lder a fresh starting joint for counting the 
period of limitation prescriled by Art. 6 of Sch. Ill of 
the Bengal Tenancy Act. (Chatterjee and Ntivbculd* 

jj.) Parish Nath Pal Choi i hurt v Ismail 
SaRDAR. 64 I. C. £93= 26 C W N. 4E6 = 

34 C. L. J. 195 = A. I. R. 1922 Cal. 187 (2). 

S. 185 and Sell. III. Art. 3. 

Quaere —Whether on the determination of the period 
of limitation prescribed by Art. 3 , the right of title in 
the property will also be extinguished ? 14 C. L. J. 
292, Ref. (Courtney Terrell, C. J. and Chatterji, /.)? 

Bankey Behary Lal v. Gudo Chouijhury. 

HP. L.T. 447 = A.I. R. 1930 Pat. 476. 

S. 185 (2)—Interpretation. 

-- Limitation Act (as amended by Act X of 1922), 

S. 29 (2) (b)—S. 29 (2) (b) is not conflicting with 
Bengal Tenancy Act, S. 185(2). 

There is no conflict between S. 29 (2) (b), Limitation 
Act, and S. 185(2). Ben. Ten. Act. There is an express 
reference in S. 29 (2) to S. 3 which itself refers to Ss. 4 
to 25 and consequently Ss. 4, 9 to 18 and 22 are specifi¬ 
cally made applicable so far as not expressly excluded ; 
and the only reasonable way in which Cl. (b) can be 
read is that the remaining provisions of the Act if they 
are to apply are to be specially applied. They will not 
lie applied by force of the Limitation Act itself. 3 C.L.J. 
347 ; 10 C. L. J. 5l7 ; 9 C. W. N. 1025 ; A. I. R. 1922 
Cal. 187, Ref. 45 Cal. 934; 46 Cal. 199 and 22 C.W.N. 
817, Dist. (Das and Boss, JJ.) HaSON IMAM v. 
Brahmdeo Singh. A. I. R 1930 Pat. 30L 

S. 188—Applicability. 

- Rent claimed on separate holdings under separate 

agreement—Section does not apply. 

The right to sue for assessment is a right given by the 
general law and S. 188 will not apply in a case where 
rent is claimed for lands as forming separate holdings 
under separate agreements. (Das and Adami , JJ.j 

Partap Mahton V. Mt. Wazir-un-nissa. 

88 I. C. 687 = 4 Pat. 604 = 6 P. L. T. 367 = 
1925 P. H. C. C. 125 = A. I. R. 1925 Pat. 559. 

-S. 188 has no application to a suit in ejectment 

of a trespasser because that section applies only to cases- 
of landlord. ( Sanderson , C. J and Ghose , /.) REA- 
JUDDIN PATWARI v. SYED ABDUL JOBBAR. 

69 I. C. 504 = A. I. R. 1924 Cal. 445 
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BENGAL TENANCY ACT (1885), S. 188. 

_ Operation against tenants—Section dees not apply 

to tenants. 

S. 188 applies to joint landlords and applies only 
where the landlord is required or authorized by the 
Bengal Tenancy Act to do something. But it has no 
direct application to the tenants ; and it certainly does 
not touch the question whether the tenants being autho¬ 
rized to claim a right as against the landlords and acting 
together can put forward that claim in a suit by a co¬ 
sharer landlord. The principle that underlies S. 188 is 
that where two or more persons have a joint right, they 
cannot assert that right except jointly. 21 C. L. J. 315 
Dist. (Cotitts and Das , //.) MAHARAJA KESHO 

Prasad Singh v. ramdevi Singh. 

74 I. C. 454 = 2 Pat. 183 = 4 P. L. T. 689 = 

A. I. R. 1923 Pat. 397. 

S. 188—Interpretation. 

- Some co-sharcrs subsequently repudiating the 

application — S. 188 is not contravened. 

Where the application under S.105, B.T. Act appears 
to have been filed by all co-sharer landlords, the subse¬ 
quent conduct of some of the joint landlords in repudia¬ 
ting the authority of the others to sign the application 
on their behalf and retiring from the case will not attract 
the provisions of S. 188 so as to defeat the application if 
the other joint landlords choose to proceed with it. 
{Dawson Miller , C. J. and Kulwant Sahay, J.) 
Hazari LAL SahU v. AMBICA Gir. 79 I. C. 5 = 

3 Pat 67=1923 P. H. C. C. 273 = 
2 Pat. L. R 169 = 5 Pat. L. T. 591 = 

A. I. R. 1924 Pat. 104. 

- Separate agreement to pay rent at different rate , 

to one co-sharer landlord creates separate tenancy — 
Accretions to tenure—Same retit must be paid as for 
parent tenure—Separate interests do not merge neces¬ 
sarily unless they are co-extensive — T. P . Act , S . 111 . 

The mere fact that the tenant agrees to pay rent sepa¬ 
rately to one of the co-sharer landlords would not con¬ 
stitute a separate tenancy. Where however, there is a 
separate kabuliyat in favour of one of the co-sharer 
landlords it can be held that there is a separate tenancy. 
The question whether a separate tenancy is created, 
depends upon the circumstances of the case. The 
accreted land must be considered as an increment to the 
tenure and governed by the same terms and conditions, 
and, in the absence of any special circumstances, the 
rate of rent payable for the accreted land would be the 
same as that for the land of the parent tenure. Under 
S. 188 of the B. T. Act some of the joint landlords of 
a jote right cannot bring a suit for enhancement of 
rent in respect of it. Apart from statute, a tenure does 
not necessarily merge in the proprietary right upon the 
union of the two interests. There can be no merger of 
separate interests in a person with respect to a land 
unless they are co-extensive. {Chatterjee and Newbould , 

//.) Manmodha Paul Choudhury v. Mohen- 
dra Nath Bose. 651. C. 469 = 

A. I. R. 1922 Cal. 284. 

Ss-188 and 105—Procedure. 
’———Application under S. 105 —Sole plaintiff karta 
of the family and the sole recorded proprieter—His sons 
need not be joined as plaintiffs. 

Where the sole plaintiff is not only the karta but he 
is the sole recorded landlord of the touzi, he can apply 
alone under S. 105 without joining his sons as 
plaintiffs. 16 C. L. J. 427 and 25 C. W. N. 38, Dist ; 
A. I. R. 1924 Pat. 104, Foil {Ross and Kulwant Sahay, 
JJ.) Kuldip Saran Singh v. Raghunandan 
Singh. 7 P. L. T. 640 = 1926 P. H. C. C. 256 = 

97 I. C. 436=A. I. R. 1926 Pat. 461. 


BENGAL TENANCY ACT (1885), S. 188. 

S. 188—Right to sue. 

- Saddar Malguzar is agent of the proprietors and' 

can file suits on their behalf. 

The word “ agent ” in S. 188 includes agents. Bengal 
Tenancy Act or any other law makes no special provision 
to restrict the meaning of the word “agent” to a single 
individual. Therefore the Saddar Malguzars who consti¬ 
tute the entire body of landlords must be deemed to be 
agents of the proprietors whose rights remain in abey¬ 
ance, so long as the property is managed by the Malgu¬ 
zars under the regulation. The Malguzais therefoie can- 
file suits as agents. {Suhraivardy and Duval , //.) 

Ramijuddin v. Rai Radha Kanta aich Bahadur. 

80 I. C. 987 = A. I. R. 1925 Cal. 245. 

S. 188—Suit for enhancement. 

- Co-sharer landlord can sue for enhanctmcni 

under kabuliyat. 

Co-owner landlords of the property within whose 
share the land in suit lies, are entitled to bring a suit 
for enhancement of rent based on a kabuliyat executed 
by the tenants in their favour, 7 C. W. N. 670, Foil.;. 
18 C. W. N. 942 and 35 Cal. 417. Rel. on. {Page and 
Mallik , JJ.) RASHRIONI BEWA v. DHIkENDRA 
NATH ROY. 33 C. W. N. 311 = 120 I. C. 145 = 

A. I. R. 1929 Cal. 397- 

- All co-sharers must be joiticd as plaintiffs- 

In a suit for enhancement of rent all co-sharers land¬ 
lords must be joined as plaintiffs or at least it must be 
shown that those co sharer landlords who have been, 
joined as defendants had refused to join as plaintiffs. 
38 C. 270. (P. C.) Foil. {Suhrawardy and Page , //.) 

Srish Chandra Pal Chowdhury v. Debendra 
Nath Singha Roy. A. I. R. 1925 Cal. 522 = 

79 I. C. 369. 

S. 188—Suit for rent. 

- Plaititiffs at the date of suit completely represent¬ 
ing the estate—Persons subsequently becoming interested 
in the estate joined as plaintiffs—Suit as originally filed 
does not become defective. 

Where at the time of the institution of a suit for rent 
the estate is properly represented by the plaintiffs, but 
subsequently, due to certain events, other persons become 
interested in the estate, and it becomes necessary to 
join them as plaintiffs, the suit as orginally framed does 
not become defective. {Greaves and Cuming , //.) 

Amiya Pal Chowdhury v. Sharba Mangala 
Debi. A. I. R. 1926 Cal. 737 = 911. C. 657. 

- Suit for rent by co-sharer landlords—Receiver 

appointed to collect rents in respect of one co-sharer's 
share nbi made party—Suit will not fail. 

Where two co-sharers filed a suit under S. 105 of the 
Act against tenants, without joining with themselves the 
Receiver who had been appointed in another suit to 
collect the rents and profits in respect of the share be¬ 
longing to one co-sharer held that the non joinder will 
not affect the maintainability of the suit. 

If the Receiver had been appointed in a suit in w'hich 
the title of the co-sharer w T as in dispute, it would be 
absolutely necessary to implead him also. The Receiver 
in such a case w-ould be entitled to be represented in a 
suit the result of which may be to affect the property 
in custodia legis. But wdiere as in this case there is no - 
dispute as to the title of the co-sharers and the Receiver 
was appointed merely to collect the rents he is not a 
necessary party to a suit for rent under S. 105 of the 
Act. {Adami and Bucknill, JJ.) CUMAR MADHAV 
Surendra SAHI v. AWADH MiSSIR. 

3 P. L. T. 316 = 65 I. C. 349 = 
A. I. R. 1923 Pat. 86 .. 

- Co-sharers—One can sue for whole rent after - 

making others parties. 
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BENGAL TENANCY ACT (1885), S. 188. 

There is nothing in S. 188 of the act to prevent one 
co-sharer from bringing a suit for the whole rent after 
making the co-sharers, who refuse to join as plaintiffs- 
ile fen cl ants in the suit. If a co-sharer can prove that 
there is a contract express or implied by which tenant 
is liable to pay his share of the rent separately, then 
he may bring a suit for that part of the rent without 
joining his co-sharers as defendants but the decree 
obtained by him is to be executed as a money and not 
a rent decree. On the other hand, notwithstanding 
such arrangement for separate collection all the co- 
sharers may sue jointly for the whole rent. 35 Cal. 331 
P. C. Foil. {Dawson Miller , C. J. and 1/nllick , /.) 

Rajgiri Singh v. Jadunath Ray. 4 Pat. L.T. 39 = 
1922 P. H. C. C. 355 = A. I. R. 1923 Pat. 41. 

- Suit for rent by manager of joint Hindu family 

—Section does not apply —Other members are not neces¬ 
sary parties. 

The provisions of S. 188 have no application to the 
institution of a suit for arrears of rent. The tendency 
•of modern decisions is in favour of recognition of the 
representative character of the manager though, no 
doubt, the question must be decided in each individual 
case or special class of cases, subject to the operation of 
relevent statutory provisions, if any, such as the one 
embodied in section 188, B. T. Act. A Sait for rent 
instituted by the managing members of a joint Mitak- 
shara family "cannot fail merely because the infant 
co parceners have not been placed on the record as joint 
plaintiffs or pro forma defendants. {Mockerjee and 
Chotzner , //.) KALIPADA DaS v. RAJA SATI PRASAD 

Garga Bahadur 27 C. W. N. 372 = 

72 I. C. 722 = 36 C.L.J. 234 = 
A. I. R. 1922 Cal. 468. 


S. 192-Applicability. 

- Contract of lease before passing of the Ait — 

Section does not apply—Some of the lands leased resumed 
by Government and settled with Zamindar and higher 
rent fixed—Tenant is not affected and can hold the land 
at original rate. 

The words “lease or contract in force” in S.192 of the 
B.T. Act have reference to the words “lease,” or “con¬ 
tract” in the opening!lines of the section and do not affect 
contracts entered into before the passing of the B.T. Act. 
S. 192 of the Act does not, either expressly or impliedly, 
give a power to a revenue officer to fix a rent so as to 
affect contracts entered into before the passing of the 
Act. The tenant has right to the lands settled with 
Zamindar after resumption by Government, where the 
intention of the parties to the contract was that the 
lease should comprise all the lands within it and the rent 
was settled at a lump sum for all the lands leased out. 
{Chatterjee and Pearson , //.) PRAFULLA NATH 

Tagore v. T. C. Tweedie, Receiver. 

35 C. L. J. 14 = 651.0.234 = 
A. I. R. 1922 Cal. 248. 


BENGAL TENANCY ACT (1885). Sch. 3. 

S. 193—Applicability. 

- Land let for residential or other non-agricultural 

function coupled with fishing — S. 193 does not apply . 

If looking at a letting it is found that it was a letting 
for residential purposes of certain land coupled with 
letting of a right to fishery with single rent reserved for 
both the cases it would not come within the purview of 
S. 193. In the same way if it was open to the tenant 
to use the embankment for non-agricultural purposes 
paying a consolidated rent for the whole thing, it would 
not come under S. 193. But where the right created in 
the soil refers to the user of land and water for the pur¬ 
pose of fishing or if it refers to liability undertaken by 
the grantee to repair the embankment in the interest of 
fishing the case is covered by the expression “right over 
fisheries ” to be found in S. 193 ( Rankin , C. J. and 
C. C. Ghose , J .) NANI LaL MaNDAL v. Priya 

Nath Roy. 50 c. L. J. 19 = 56 Cal. 1170 = 

A. I. R. 1929 Cal. 645. 

S. 195 (e)—Applicability. 

- Rights of patnidar under Patni Regulation are 


S. 192—Landlord and Tenant. 

Prohibition to sub-let at a rate higher than that 


fixed by settlement —Contract to pay a higher rent 
cannot be enforced. 

Where in temporarily settled estates Government has 
prohibited sub-letting lands at a rate higher than that 
fixed by temporary settlement, contract to sub-let at a 
higher rent cannot be enforced. 32 Cal. 463 and 37 Cal. 
449, Dist. ( Suhrawardy and Gar lick , //.) BaNSI- 
DHAR DOBEY v. BUDANGAL DaS- 49 C. L. J. 65 = 

33 C. W. N. 362 = 1171. 0. 604 = 

A. I. R. 1928 Cal. 763. 


not affected by the Act. 

The B. T. Act does not in view of the provisions in 
S. 195 {c) affect the rights of patnidars under the Patni 
Regulation : 24 C.L.J. 180; 18 Cal. 360 and 14 Cal. 592 
Appl. {Suhrawardy and Duval , J J.) DURLAV 
Chandra v. Jamiruddin ahamed. 

90 I. C. 405 = A. I. R. 1926 Cal. 314. 

- Tenancy Act applies where Patni law is silent 

—Bengal Patni Regulation , S. 11. 

S. 195 {e) of the B. T. Act says that the B. T. Act 
would not apply to enactments relating to patni tenures 
in so far as it relates to those tenures. Where the 
patni law is silent, the provisions of the general rent law 
would apply. The Patni Regulation does not take 
away the right of the zamindar to proceed in the ordi¬ 
nary way under the general law to recover arrears of rent; 
it only gives him an additional right to recover rent by a 
summary process of sale which is restricted to the re¬ 
covery of rent for only one year : 22 C. W. N. 131 and 
19 Cal. 504 Foil. {Jwala Prasad and Bucknilf J J.) 
ABDUL GAFFAR vf F. P. DOWNING. 

8 P. L. T. 343 = 5 Pat. 415 = 98 I. C. 893 = 

A. I. R. 1926 Pat. 465. 

Sch. 3—Applicability. 

- Relation of landlord and tenant must exist. 

The test of the applicability of the provisions regar¬ 
ding limitation is whether the suit was between landlord 
and tenant to whom the provisions of the Act apply. 
{Ross and Wort , JJ.) ACHUTANAND SlNGH v. 

Gayanchand Mahton. 8 P.L.T. 673= 

102 I. C. 768 = A. I. R. 1927 Pat. 313. 

Sell. 3—Limitation. 

- Limitation for suit under S. 64-.4 is gaze rued by 

Rules under Bengal Tenancy Act , Sch. 3. 

The same rules of limitation are to be applied to a 
case under S. 64-A as would apply in rent suits to re¬ 
cover rent of a transferable tenure or holding, that is, 
limitation will be governed by rules under Sch. 3, B. T. 
Act : 24 Cal. 27, Dist. {Greaves and Panton , JJ .) 
Satya NlRANJAN v. Ebrahim Mandal. 

951. C. 843 = A. I. R. 1926 Cal. 1069. 

Sch. 3—Presumption. 

purchaser in possession for two years — 


- Real 

Effect of. 

Where a betiami purchaser at an execution sale is 
kept out of possession for a period of two years by the 
real purchaser, the former’s title becomes extinguished 
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under Sch. Ill to the B. T. Act. ( Teunon and New- 

bould, JJ) Harish Chandra Guha v. nripendra 
COOMAR CHAKRAVARTI. 69 I. C. 719 = 

24 C. W. N. 1024 (Cal.). 

Sch. 3- Rent decree. 

- Rent decree does not cease to be so though made 

payable by instalments. 

Under the B. T. Act the court has no jurisdiction to 
make the decree for rent payable by instalments ; but, 
if such a decree is made, it is merely an error of law 
and does not go to affect the jurisdiction of the Court 
making such a decree. 11 C. \V. N. 857, Foil. (R >ss 
and Wort , //.) ACHUTANAND SlNGH v. GAYAN- 
'CRAND MAHTON. 8 P.L.T. 673 =- 102 I C. 768 = I 

A. I R. 1927 Pat. 313. 

Sch. 3, Art. 1 (a)—Interpretation. 

- Art. 1 (a) has to be read with S. 44. 

Art. 1 («)» Sch. 3, providing the period of limitation 
for a suit to eject a non-occupancy raiyat on the ground 
•of the expiration of the term of his lease is to be read 
along with S. 44. (Fazal Ali and Chatterji , JJ.) 
AMBIKA PRASAD v. ACHAMBIT THAKUR. 

9 Pat. 405 = A. I. R. 1930 Pat. 378. 

- Lease means registered lease. 

The word “ lease ” as used in Art. 1 ( a) must be 
taken to refer to a registered lease. ( Fazal Ali and 
Chatter ji, JJ.) AMBIKA PRASAD v. ACHAMBIT 
Thakur. 9 Pat. 405 = A. I. R. 1930 Pat. 378. 

Sch. 3, Art. 1 (a) -Limitation. 

- Ejectment of tenants who are not non-occupancy 

raiyats—Art. 1 does not apply—Art. 139, Limitation 
Act , applies. 

Art. 1 (a) of Sch. Ill of the B. T. Act, 1885, does 
•not apply to suits to eject persons, who were not in law 
non-occuaancy raiyats of the land. Art. 139 of the 
Limitation Act applies to such suits. (Sir John Edge.) 

Mahanth Jagannath Das v. Janki Singh 

35 C. L. J. 506 = 66 I. C. 337 = 3 Pat. L. T. 197 = 

1922 M. W. N. 410 = 26 C. W. N. 833 = 
1 Pat. 340 = 49 I. A. 81 = 31 M. L. T. 231 = 
A. I. R. 1922 P. C. 142 = 43 M. L.J. 55 (P. C.). 

- Suit for ejectment for breach of condition — Com¬ 
pensation also claimed — Limitation Act. Art. 32 applies 
.to latter claim—Limitation Act , Art. 32. 

In a suit for mandatory injunction upon the defendants, 
to fill up a tank which had been excavated on a portion 
of the land comprising the tenancy held by some of the 
defendant under the plaintiffs in breach of a condition 
in the Ktbuliyat, for compensation and for ejectment 
of the defendants therefrom the claim for compensation 
is independent of and not ancillary to the claim for 
•ejectment and can be maintained although the latter 
•claim fails. Art. 32 of the Limitation Act applies to such 
claim for compensation and not Art. 1 of Sch. 3 of the 
B. T. Act. (Chatterjee and Newbould. JJ.) KRISHNA 
Das v. Mohendra Chandra. 25 C. W. N. 930 = 

62 I. C. 779= A. I. R. 1921 Cal. 62. 

- Non-occupancy tenant — Sub-lessee from—Suit 

for ejectment—L i m itation. 

A sub-lease of a non-occupancy tenant is not a non- 
•occupancy tenant but is merely a tenant of the non- 
occupancy tenant. He does not hold under a lease 
from the landlord and there is no relation of landlord 
and tenant. A suit, therefore, by the landlord to eject 
such a tenant is governed by the general law of limi¬ 
tation and not by Art. (1) (a) of Sch. Ill to the B. T. 
Act. ( Ross, J.) JAWAHIR OjHAz/. P. MORGAN. 

) 62 I. C. 392 (Pat.). 
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Sch. 3, Art. 2—Ejectment. 

- -Landlord and tenant—Suit for ejectment 

Right to claim rent is not ordinarily in suspense pending 

the suit. , 

It is established as a general principle that the right 

to demand the rent which falls due during the pendency 
of a suit for ejectment is not in suspense during the pen¬ 
dency of the litigation. The cases in 12 M. I. A. 244 
(P. C.) and 30 Cal. 1033 (P. C.) are exceptions to the 
general rule. ( Newbould and Panton, J J.) NAGEN- 

dra Nath Sen v. Sadhu Ram Mandal. 

48 Cal. 65= 25 C. W. N. 954 = 
A. I. R. 1921 Cal. 525. 

Sch. 3, Art. 2 (iii) (b)—Landlord and Tenant. 

- Suit by assignee of arrears of rent — Limitation. 

A suit by an assignee of arrears of rent to recover 
such arrears does not fall under Art. 2 (b) of Sch. Ill 
of B. T. Act but under Art. 110 of the Limitation Act. 
(Das and Adatni, J J.) HAY AT MAJID v. HAZARI 
LaL. 63 I. C. 424 (Pat.). 

Sch. 3, Art. 2—Limitation. 

- Practice—New plea—Limitation plea if under 

special Luo must be raised in written statement. 

Although a plea of limitation can be raised at any 
stage of the suit and even for the first time in appeal, a 
special plea of limitation ought to be taken in the written 
statement. The defendant must raise question of special 
limitation in the written statement where the determina¬ 
tion of that question depends upon a finding of fact, 
e. g. the fact as to when service of notice of the deposit 
was made on the landlord. (Ghose. J.). Sa DA KALI 
Khan v. Janakinath Singha Roy 69 I. C. 194 = 

A. I. R. 1924 Cal. 463. 

Sch. 3. Art. 3—Applicability. 

- Application of Art. 3 is not restricted only to 

suits for dispossession between landlord and tenants. 

Art. 3 does not speak of dispossession by the landlord. 
It prescribes the period of two years within which a 
suit by a raiyat or an under raiyat must be brought for 
recovery of his holding. There is nothing in the law to 
show that such a suit must be by a tenant against the 
entire body of landlords. ( Suhrawardy and Garlick, 

JJ.) Mohin Chandra v. Kanailal Saha. 

33 C. W. N. 1085 = A. I. R. 1930 Cal. 311. 

- Does not apply unless (1) plaintiffs are raiyats 

and (2) plaintiffs have been dispossessed by defendants. 

Where the plaintiffs were neither raiyats nor they 
were dispossessed by the defendants, 

Li eld. Art. 2 of Sch. Ill did not apply. 1917 P.L.J. 
567, List. (Ross and Sen, JJ.) H.ARI MOHAN 
PRASAD CHAUDHURY v. MD. BASHIPUL HAQUE. 

84 I. C. 130 = 1924 P. H. C. C. 268 = 5 P L. T. 616 = 

A. I. R. 1924 Pat. 780. 

- Suit for recovery of possession from landlord of 

land settled by tenant with others is within the article. 

Suit by tenant for possession of Nakdi jotc land, who 
had settled the land with others on dispossession by land¬ 
lord is governed by Article 3. (Das and Ross, JJ). 

Gayani Das v. Dwarka Mandar. 

3 Pat. 540 = 1924 P. H. C. C. 269 = 
6 P. L. T. 321 = 82 I.C. 79 = A. I. R. 1924 Pat. 557. 

- Suit between two tenants—Article does not 

apply. 

Art. 3 gives the plaintiff two years to recover posses¬ 
sion of land which he claims as raiyat, the two years to 
be counted from the date on which the plaintiff was 
dispossessed. The article in question has no application 
m a suit between two tenants unless the dispossession of 
the plaintiff-tenant can be attributed to the agency of 



675 


DECENNIAL DIGEST, 1921—1930. 


676 


BENGAL TENANCY ACT (1885). Sell. 3. 


the landlord. (Richardson and Suhrawardy , //)• 
lANAKINATH SaHA 7’. BA1CUNTA NATH CHOLLAK. 
70 I. C. 602 = 27 C. W. N . 259 = 36 C. L. J. 140 = 

A. I. R. 1922 Cal. 176. 

- Plaintiff not dispossessed—Art does net apply 

Adverse possession against mortgagor does not affect 
simple mortgagee. 

The plaintiff has never in fact been dispossessed and 
adverse possession against the mortgagor does not affect 
a simple mortgagee who as such is not entitled to 
possession. 44 Cah 425 followed. {Makerfee and Panton, 

jj). Sital Chandra majhi v. Par hah Charan 

CHAKKABARTl. 69 I. C. 841 = 35 C. L. j. 1- 

A T -R. 1922 Cal. 32. 


- Dispossession of Tenant — Limitation. 

Art. 3 of Sch. Ill applies only where it is shown that , 
the landlord was taking part in the dispossession which 
is therein referred to. The landlord or somebody acting 
in concert with him must have caused the dispossession, 
24 Cal. 40. Rel. (,Sanderson, C. /, and Chetzncr , /.) 

Gobinda Chandra Gope v. Akhil Chandra Das. 

64 I. C. 858 fCal.). 

- Dispossession of tenant without reference to land¬ 
lord—Lint it at ion. 

The fact that a tenant was dispossessed by a third ' 
person under the authority of the landlord is not by 
itself sufficient to bring the cause under Art. 3 of Sch. 
Ill of the B. T. Act, unless it is found that the land¬ 
lord had a hand in the ouster. (A\ R. Chatterjee and 
Panton , //.) ALOM SHEIKH GaZI v. HARINATH 

MlTRA. 62 I. C. 763 (Cal.). 

- Suit for rceevery of a portion of an occupancy 

holding — Art . 3 applies. 

It cannot be held that because the dispossession was j 
not with regard to the whole holding, but only with 
regard to a portion, the special rule of limitation pro¬ 
vided for by Art. 3 does not apply. ( Coutts and Ross, 

//). Jowhar Ali Mian v. alarakhu. 

63 1. C. 481 = 2 P I* T. 615 = 
A. I. R. 1921 Pat. 362. 

Sch. 3, Art. 3—Dispossession. 

- Art. 3 is applicable only in case of dispossession 

by landlord and not in mere discontinuance of possession. 

Art. 3 can be made applicable only where the dis¬ 
possession Inis been effected by the landlord or by his 
agent. Dispossession implies the coming in of a person 
and the driving out of another from possession, while 
discontinuance implies going out of the person in 
possession and his being followed into possession by 
another. Where on discontinuance of possession by a 
tenant of a non-transferable occupancy holding some of 
the co-sharer landlords take khas possession of the hold¬ 
ing, there is no dispossession by them so as to attract 
the operation of Art. 3, 22 C.L.J. 283 and 32 C.L.J. 9, 
Rel. on. (Graham and Mit ter, J J). RAKHAL DaS 

v. Khirode Bandhu. 51 C. L. J. 36 = 

A. I. R. 1930 Cal. 247. 


- Raiyat out of possession of his holding for two 

years forfeits his right to sue and title and no subse¬ 
quent occupation within 12 years can remit him to 
raiyati status. 

On the general principle underlying S. 28, Tim. Act. 
if a landlord keeps a raiyat out of possession of his 
holding for the period specified in Sch. 3, Art. 3, the 
raiyat not only forfeits his right to recover possession 
but his title as well and no subsequent possession by the 
raiyat within 12 years of his dispossession can remit him 
to his status as raiyat. 11 B. L. R. 237; 21 All. 204 and 
16 C. W. N. 351. Ref. ( Mukcrjcc and Mallik, JJ.) 
Nalini Bhusan Roy v. HiralalRoy. 

33 C. W. N. 1077 = A. L R. 1930 Cal. 225. 


BENGAL TENANCY ACT (1885;', Sch. 3. 

- Dispossession must be by landlord and entry in 

gair mazrua khata is no proof of dispossession. 

In order to attract application of Sch. 3, Art. 3, the 
dispossession must be by the landlord and the mere 
fact that the land stood recorded in the gair mazrua 
khata of the landlord does not show that the tenant was 
dispossessed by the landlord. The entry in the record 
of rights neither creates nor extinguishes rights : 2 P. 

L. J. 124. Ref. (Courtney Terrel, C.J. and Chatterji , 

/.) Bankey Behari Lalv. Gudo Choudhury. 

11 P. L. T. 447 = A. I. R. 1930 Pat. 476. 

- Dispossession by landlord as auction-purchaser — 

Art. 3 does not apply. 

Art. 3, Sch. 3 does net apply if the dispossession is 
by the landlord as an auction-purchaser of the holding. 

2 P. L. J. 567 = 41 I. C. 533, Overruled ; A. I. R. 1927 
Pat. 43, Approved. (Cases discussed,) ( Courtney-Tcr - 
rcll, C. J. Kulwant Sahay and James, JJ.) GaJA- 
dhar Rai v. Ram Charan. 11P. L. T. 197 = 

A. I. R. 1930 Pat. 256 (P.B.). 

-Whether Art. 3, Sch. 3, is applicable to the dis¬ 
possession of a raiyat in execution of a writ for delivery 
of possession issued by the civil Court to the^ auction - 
purchaser, who is the landlord. 2 Pat. L.J. 567 ; 2 Pat. 

L. W. 45 ; A I.R. 1927 Pat. 43 ; A.I.R. 1928 Pat. 218, 
Ref. (F.B.). {Das, James and Rowland , JJ.) WAJ1B- 
UNNISSA V. HANKE BlHARI SlNGH. 

11 P. L. T 61 = A. I. R. 1930 Pat. 177 (P.B.). 

- Dispossession need not necessarily be by land l or if 

as such. 

Dispossession contemplated in Col. 3 is not necessa¬ 
rily dispossession by landlord as such. If it is shown 
that the plaintiff raiyat is in fact a tenant of the defen¬ 
dants who dispossessed him in respect of the land 
claimed in the suit, then Art, 3 applies to the 
suit. The reason or excuse good, bad, indiffe¬ 
rent. given or supposed to have been given by the land¬ 
lord for dispossessing his tenant has no bearing on the 
enactment. 2 P. L. J. 567, Appr. Obiter .—The mean¬ 
ing of dispossession is satisfied when the defendant land¬ 
lord conies in against the will of occupying tenant even 
by the machinery of a Court of law. {Rankin, C.J - 
C. C. Ghoseand Mitter, J J.) SAT1SH CHANDRA v . 

Hashem Ali. 54 Cal. 450 = 31 C. W. N. 634 = 

1031. C. 124(2)= A. I.R. 1927 Cal. 488. 

- Landlord purchasing the holding at sale in exe¬ 
cution of rent decree inoperative against the tenant — 
Dispossession by landlord — {Cuming, J. contra Page , 
J.) — Art. 3 does not apply. 

Per Cuming . J .—A special law of limitation which 
largely curtails the ordinary rights of the subject by 
reducing the period of limitation, within which he can 
come to enforce his rights, requires to be most strictly 
construed. Art. 3, Sch. 3, can only apply when the land¬ 
lord dispossesses his tenant in the capacity of landlord. 
When the dispossession is by the landlord in his capa¬ 
city of auction-purchaser, the article does not apply. 

A. I. R. 1924 Cal. 623. Diss. from. 

Per Page . J .—Where the relationship of landlord 
and tenant exists at the time of dispossession, in what 
capacity the landlord dispossesses the tenant, is imma¬ 
terial and Art. 3, Sch. 3 will apply. A. I. R. 1924 Cal. 
623 Fell. {Cuming and Page, JJ.) SATISH CHAND¬ 
RA v. Hasim Ali. 981. 0.140= 

A. I. R. 1927 Cal. 109. 

- Dispossession in execution of a writ by civil 

Court is not dispossession of landlord . 

Dispossession in execution of a writ for delivery of 
possession issued by a civil Court cannot be said to be 
| a dispossession by the landlord within Art. 3. 17 C. W. 
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N. 817. Foil. ; 21 C. W. N 978, not Foil. ( /toss and 
Kulwant SahayJJ.) MAHADEO Rao v. PARGASH Rai. 
8 P. L. T. 243 = 97 I. C. 629= A. I. R. 1927 Pat. 43. 

- For the Article to operate , there must he actual 

dispossession—Constructive dispossession is not sufficient. 

For the Article to operate, there must be actual dis¬ 
possession by the landlord of the tenant ; it cannot be 
extended to the case of constructive dispossession where 
the landlord has never allowed the tenant to take pos¬ 
session of the land. 31 C. L. J. 199 Dist. {Greaves 
and Mukerji , //.) RAJANI KaNTA v. PaNCHaNON. 

90 I. C. 793 = A. I. R. 1926 Cal. 350. 

- Plaintiff dispossess, d by purchaser from land¬ 
lord — Art. 3 docs not apply. 

Wheie it was found that the defendant had purchased 
the land and dispossessed the plaintiff as such purcha¬ 
ser and not as an agent of the landlord, 

Held , that the plaintiff’s dispossession was not by the 
landlord, nor was it on his behalf, and therefore, plain¬ 
tiff’s suit to recover possession is not barred by Art. 3. 
{Cuming and Chakravarti, JJ.) DURGA PRASAD 
LAHIRI v. RATAN MAHOMED SARK.AR. 

92 I. C. 897 (Cal.). 

- Article applies to dispossession by fractional 

landlord but not dispossession by trespasser. 

Article3 of Sch.3 of B.T.Act relates only to a suit 
brought by a raiyat or under raiyat against his landlord 
and does not govern a suit by a tenant against third 
parties who are trespassers. D Cal. 317 ; 17 Cal. 926 
and 28 Cal. 127, Foil. 7 C. W. N. 542 and 19 I.C. 545, 
Ref. The two years’ rule is applicable to dispossession 
by a fractional landlord as well as to dispossession by 
the sole landlord or by the entire body of landlords. 28 
C. 127, Foil. A non-transferable occupancy holding was 
purchased by plaintiffs. Plaintiffs then approached the 
landlords for recognition of the purchases made by them. 
All the landlords other than the defendant accepted the 
plaintiffs as their tenants. The defendant did not re¬ 
cognise the plaintiffs and dispossessed them from the 
entire holding. The plaintiffs instituted a suit to re¬ 
cover possession of the holding. 

Held , that the plaintiffs were entitled to recover pos¬ 
session of the share of the holding which belonged to 
the landlords who had recognised them as their tenants, 
and that Article 3 of Schedule III to the Bengal Tenancy 
Act did not apply to the case as the defendant was not 
plaintiff’s landlord in respect of any share of the hold¬ 
ing. {Mookerjec and Panton, JJ.) ABDUL KAPER 

v. LAL Mahomed. 39 C. L.J. 581 = 84 I. C. 25 = 

A. I. R. 1921 Cal. 775. 

- Landlord granting settlement to his peons — Lat¬ 
ter effecting dispossession with help of landlord's ser¬ 
vants and at his instigation — Art. 3 applies. 

Where a person has been dispossessed by another who 
subsequently takes settlement from, or is recognized as 
tenant by, the landlord, and the landlord has had no 
hand in the ouster, such dispossession does not amount 
to dispossession by the landlord, and in such a case the 
plaintiff will not be barred by Art. 3 of Sch. 3, nor in a 
case where the landlord simply favoured the disposses¬ 
sion by a third party. The doctrine of constructive 
dispossession should not be extended. But where the 
landlord granted a settlement to his peons and the dis 
possession was effected by them with the help of land¬ 
lord’s barkundazes and at the instigation of the land¬ 
lord, all of them acting in concert, 

Held , that the case comes under Art. 3. {Chatterjee 
and Suhrawardy , J J.) ARMAN PEADA v. MaNIK 
SARKAR. 27 C. W. N. 86 = 62 I. C. 690 = 

A. I. R. 1921 Cal. 522. 
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- Occupancy raiyat dispossessed by persons inducted 

by landlord at latter's instigation—Suit by occupancy 
raiyat — Art. 3 applies. 

Where plaintiff , an occupancy raiyat, has been dis¬ 
possessed by the tenants inducted by the landlord at his 
instigation, the landlord is a necessary party to suit and 
Art. 3 applies. {Chatterjee and Panion, J J.) PEARY 

Mohan v. Arunodoy Chose. 25 C. W. N. 168 = 

A. I. R. 1921 Cal. 349. 

- Delivery of possession to landlord as auction-pur¬ 
chaser—Subsequent dispossession by tenants of co-sharer 
landlords sc'ith help of landlord's naib — Art. a would 

apply. ^ 

Where the dispossession was not by the landlord at 
the time of delivery of possession to him as auction-pur¬ 
chaser. but subsequent to the delivery of possession, and 
the di-possession was effected by the tenants who had 
been settled upon the land by the co-sharer landlords, 
and with the help of the landlord’s naib, the question 
of the landlord being the auction-purchaser does not 
arise and the suit would be barred by limitation, if the 
Court finds that the dispossession was by the landlord 
or his agent. 25 C. W. N. 168 Ref. {Chatterjee and 
Pearson, JJ.) PRAFULLA CHANDRA V. BaBURAM 
manual. 34 C. L. J. 462=65 I. C. 1 = 

A. I. R. 1921 Cal. 289. 

- Dispossession must be by landlord or his agent. 

The third column of Art. 3 does not specify the per¬ 
son by whom the dispossession had been made ; but as 
this provision is found in a statute which amends and 
consolidates enactments relating to the law of landlord 
and tenant, the Article can be made applicable only 
where the dispossession has been effected by the land¬ 
lord. On first principle, it further follows that the 
Article also applies where the dispossession has been 
effected, not by the landlord personally but by an agent 
acting within the scope of his authority. But the prin¬ 
ciples of constructive dispossession must not be extended 
unduly. Merely because the landlord had settled the 
land 5 : with certain persons, it cannot be said that he had 
authorised them to oust the persons who were in posses¬ 
sion. 4 C. W. N. 326 ; 24 Cal. 40 ; 9 C.W.N. 54 ; 13 
C.W.N. 108; 21 C.W N. 976; 21 C.W.N. 978, Dist.; 29 
Cal. 610 (F.B.) Foil. ( Mocker jee , A.C.J. and Fletcher, 

J) Haran Chandra v. Madan Mohan. 

25 C. W. N. 102 = 61 I. C. 899 = 
A. I. R. 1921 Cal. 249. 

- Dispossession by landlord. 

Obiter. —Where the landlord purchases the holding in 
execution of a rent-decree it merges in the landlord’s 
interest and when he or a lessee from him, proceeds to 
take possession from the original tenant, the disposses¬ 
sion is one by the landlord within Art. 3 {Teunon and 
Abdul Majid, JJ.) ENIDAJ ALI BISWaS v. ARJUN 

Chandra Biswas. 62 I. C. 704 (Cal.). 

Sell. 3, Art. 3—Landlord and tenant. 

Suit for possession by tenant—Defendant re¬ 
cognized by landlord as tenant in his own right •— Art. 3, 
does not apply. 

Where in a suit by a tenant for po^ession of his 
holding it was found that the landlord had no hand in 
the ouster and he recognized the defendant as a tenant 
after he had entered into the land on his own account 
and had kept the plaintiff out of possession, 

Held . that the suit was not barred by the two years’ 
rule of limitation under Art. 3 of Sch. III. {Chakravarti, 

J.) Sheikh Moharamdi v. Sheikh Asmat. 

911. C. 493 = A. I. R. 1926 Cal. 751. 

'Applies only to suit between landlord and tenant 
—Time runs from decision of First Court. 
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Art. 3 does not apply to a suit which is not a suit 
between the landlord and tenant. \Y here that article i 
applies, time begins to run from the decision of the First ] 
Court and not from the date of the appellate decree. 
(Greaves and Chose , //.) GOP1NATH v. HHAJaHaKI 

Das. 68 I. C. 472-A I R- 1923 Cal. 327. J 

Sch. 3, Art. 3- Limitation. 

- Property sold in execution of rent decree and ( 

formal possession given—Suit brought alleging that 
decree under which property was sold was money decree 
-- Defendant pleading limitation—Plaintiff alleging 
that delivery was given without his knowledge—Special 

limitation would not apply. 

Two years alter property was sold in execution of a 

rent decree and formal delivery was given, a suit was 
brought alleging that the decree under which the pro¬ 
perty was sold was not rent decree but money decree, 
and so the property was not liable to be sold, the defen¬ 
dants pleaded limitation, but the plaintiffs alleged that 
the landlord obtained decree secretly and the formal 
delivery was given without his knowledge and that he 
was disp assessed long after formal delivery was given in 
consequence of case under S. 107, Cr. P. Code. 

Held , that the special law of limitation would not 
apply to this case. 3 I.C. 3l5, Kef. ( Suhrawardy and 
Costello , JJ.) JOBEDA KHATUN v. SHFIK MONA- 
BALI. A. I.R. 1930 Cal. 479. 

- In case of suit for recovery of possession by a 

raiyat or undcr-raiyat dispossessed by landlord special 
rule of limitation of two years applies -it is not neces¬ 
sary that dispossession must be by landlords as such or 
that they should plead special limitation. 

When a raiyat or an under-raiyat sues for recovery of 
possession and when the dispossession is by the land¬ 
lord a special rule of limitation laid down in Sch. 3, 
Art. 3, applies and he must come within two years. It 
is not necessary that the dispossession must be by the 
landlords as such or by the entire body of the landlords 
or that all the co-sharer landlords or any of them should 
plead special limitation. A. I. R. 1927 Cal. 488 ; 7 C. 
W. N. 542 and 31 C. L. J. 199, Kef. (B.B. Chose and 
S. A'. Chose t JJ.) JOGENDRA NATH SEN V. BKHARI- 
LALDAS. 34 C. W.N.358- 

A. I. R. 1930 Cal. 450. 

- Special provision contained in Art. 3 overrides 

general principles of Limitation Act , and is not restricted 
to suits between landlord and tenant only. 

The idea which induced the Legislature to enact the 
special provision of limitation in Tenancy Act was to 
benefit the landlord by enabling him to give security of 
his right to let out the land if the old tenant does not 
claim to be reinstated within two years from dispo c ses- 
sion. It being a special provision intended for the benefit 
of landlord, it overrides the general provisions of Limita¬ 
tion Act and it does not exonerate a mortgagee or other 
transferee of the holding from bringing the suit within 
two years. {Suhrawardy and Garlick. JJ.) MOHIM 

Chandra v. Kanailal Saha. 

33 C. W. N. 1085 = A. I. R. 1930 Cal. 311. 


Sch. 3, Art. 3 and S. 185. 

- Quaere. 

Whether on the determination of the period of limita¬ 
tion prescribed by Art. 3, the right of title in the property 
will also be extinguished ? 14 C.L.J. 292 Ref. {Courtney 
Terrel and Chattcrjee , //.) BaNKFY BEHARI LAL v 

Gudo Choudhury. 11 P. L T. 447 = 

A. I. R. 1930 Pat. 476. 

- Widow selling her widow's estate in occupancy 

holding to landlord—Suit by reversioner to recover 
possession will not be governed by Art . 3, Sch. 3. 


BENGAL TENANCY ACT (1885), Sch. 3. 

A widow sold to the landlord the occupancy holding 
which she possessed as her widow’s estate. Just six 
years after widow’s death her reversioner brought a suit 
for possession of the holding. 

Held , that although the landlord remained in posses¬ 
sion after widow’s death, it could not be said that there 
was any dispossession by the landlord so as to apply two 
years’ rule of limitation contained in Art. 3, Sch. 3. 
{Cammiade and S.K. Ghose , JJ.) SlRISH CHANDRA V. 
Brojobashi PRAMANIK. 48 C. L. J. 554= 

116 I. C. 355 = A. I. R. 1929 Cal. 157. 

- -If at the time of actual taking possession , the 

person so taking possession occupies position of landlord 
the article applies—Whether he occupied that position 
when he purchased interest of which he dispossessed the 
tenant is immaterial. 

All that Art. 3 says is that the special period of limita¬ 
tion of two years is laid down for suits for recovery of 
possession by a raiyat or an under-raiyat where the 
dispossessor is a landlord, and that the date from which 
the limitation runs is the date of dispossession. If, at 
ihe time of the actual taking of possession, the person so 
taking possession occupied the position of landlord, the 
article applies. It is perfectly immaterial whether or 
not that person occupied that position at the time he 
purchased or purported to purchase the interest of which 
he dispossessed the tenant. {Cammiade and S.K. Ghose , 

II ) DUDU BHUIYA v. DUMAN BHUIYA. 

112 I.C 618= A. I. R. 1928 Cal. 586. 

- Rent decree obtained by landlord—Tenants' land 

sold in execution—Dispossession of the tenant by the 
purchaser—Special rule of limitation under Sch. 3, 
Art. 3, B. T. Act. is not applicable. . 

In order to make the special rule of limitation laid 
down in the Bengal Tenancy Act applicable it must be 
shown by clear evidence that it was the landlord who 
caused or took patt in the dispossession of the ten **nt. 

21 C.W.N. 373; 20 C.W.N. 872 ; and 4 Pat. L.J. 645, 

Foil. {Allanson and Sen, JJ.) SHYAM SUNDER v. 

Gobardhan Kanti. 7 Pat 129 = 1091.0.519 = 

9 P L. T. 735 = A. I. R. 1928 Pat. 218. 

- Plea of special limitation may be raised by Per¬ 
sons claiming under the landlords and so it can be 
inquired into in a suit in which landlords are not 
impleaded. 

The plea of special limitation under Art. 3, Sch. Ill, 

B. T. Act, is available not only to the landlord but also 
to persons claiming under the landlord and therefore the 
question relating to special limitation may be inquired 
into even if the landlords were not parties to the suit, or 
if the landlords being made parties to the suit, did not 
appear to contest the suit but were satisfied with the 
order passed by the Court below and did not challenge it 
on appeal. (24 Cal. 40, Ref.) {Suhrawardy and Chotzner , 

II) abdul Mazid Mir v. Goshai Das Bechar. 

79 I. C. 569 = A. I. R. 1925 Cal. 461. 

i - Special period of limitation—Relationship of 

1 landlord and tenant — Proof. 

Where there is a relationship of landlord and tenant 
• between the parties and the landlord after obtaining a 
decree for rent attaches the crops and dispossesses the 
tenant, a suit by the latter for the recovery of possession 
is governed by Art. 3 of Sch. Ill of the B. T. Act. 

" Scmble.— The special limitation does not apply where 

the landlord dispossesses the tenant as auction-purchaser. 

; 24 C.W.N. 38 ; 25 C.W.N. 102, Rel. on. {Af. P. Chat - 

s ter fee and Panton , J J.) BA 1 KUNTHA NATH GhATAK 

5 v. Sheikh Fazil. 641. 0.192 (Cal.). 

y Sch. 3, Art. 3—“Onus.” 

r The language of Art. 3, Sch. 3, is the same as Art. 142, 
Lim. Act and therefore the onus is undoubtedly upon the 
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plaintiffs to prove that dispossession took place within 
three years. It is not sufficient merely to prove title coup¬ 
led with enjoyment at some earlier period. 7 C. L. R. 364; 
A. I. R. 1916 P. C. 21, Dist. ; 8 M. I. A. 199 
(P. C.), Rel. on. ; A. I. R. 1921 Pat. 237 (F. B.), Ref. 
(Wort, J.) Badrinath Upadhya v. Baijanath 
MANDAL. 1231. C. 612 = A. I. R. 1930 Pat. 134. 

I 

Sch. 3, Art. 3—Scope. 

-Art. 3 applies to a case of dispossession by a 

person who at the time of dispossession occupied the 
position of a landlord. Sch. Ill, Art. 3 will apply, even 
where the possession is obtained by the landlord by a j 
fraudulent and collusive decree against a person who 
was in fact not the tenant and purchased the property 
and dispossessed the real tenant. ( Suhrawardy a?id 
Page , //.) KEDAR NATH BISWaS v. KaMINI SUNDER 
DASYA. 78 I. C. 514 = 28 C. W. N. 482= ! 

A. I. R. 1924 Cal. 623. 

Sch. 3, Art. 6—Applicability. | 

- Suit for declaration and possesssion—Plaintiff 

himself denying existence of tenancy—Art. 6 is not 
applicable. 

The nature of a suit depends on the plaint and not on 
the decree passed in the suit. Where in a suit for khas 
possession of property on declaration of title thereto the 
plaintiff himself denies the existence of tenancy in his 
plaint, Art. 6 is not applicable to the case. (Newbould 
and Graham , //.) MAHENDRA NATH v. ASHU'IOSH 
PRADHAN. 911. C. 478 = A. I. R. 1926 Cal. 545. 

- Essentials—No relationship of landlord and 

tenant—Art . 6 does not apply. 

The essential conditions which must be satisfied^ in 
order to attract the operation of Article 6, Schedule 3 of 
the B. T. Act are these : First, the decree must be 
obtained in a suit between the landlord and tenant and 
secondly, the provisions of the Bengal Tenancy Act must 
be applicable to them. The plaintiffs were the fractional 
landlords; but at the time when they instituted the suit 
there was no relationship of landlord and tenant as bet¬ 
ween the plaintiffs and the defendants. They attempted 
to execute a money-decree against the defendant. 

Held , Art. 6, Sch. 3 of the B. T. Act did not apply. 
(Coutts and Das , J J.) RAGHUNATH SaHAY v. CHOVVA 
Mahton. 3Pat.il. T. 525 = 671. C. 882 = 

A. I. R. 1922 Pat. 602. 

- Suit for rent and declaration—Decree is not taken 

out of the scope of Art. 6. 

An application for execution of rent decree is not 
taken out of the scope of Art. 6, Sch. Ill, only because 
the landlord had in the suit asked for an unnecessary 
declaration regarding share to certain Bliaoli rent in the 
suit. (Coutts and Das, JJ.) DARGAH1 MIAN v. MT. 

Mango Kuer. 67 I. C. 869=3 P. L. T. 563 = 

1 Pat. 779 = 1923 P. H. C. C. 5 = 
A. I. R. 1922 Pat. 566. 

Amendment Act (I of 1907)—Scope. 

- Act is tiot declaratory. 

Mallik, J. —Act I of 1907 is not an Act of a decla¬ 
ratory character. (Cuming and Mallik, J J .) 

Shiba Kali Kumar v. Chuni Lal. 

31 C. W. N. 1007 = 103 I.C. 674 = 

A. I. R. 1927 Cal. 748. 

-The B. T. Act (Amending) Act (I of 1907; has 

no retrospective effect. (Suhrawardy and Cuming , J J.) 

Abdul Rakib Khan v. Jalal Ahmed. 

651.C. 584 (Cal.). 


BENGAL VILLAGE CHAUKIDARI ACT (1870). 

BENGAL TOWZI MANUAL RULES 

Rr. 102 and 115—Invalidity. 

_ Bengal Land Revenue Sales Act, (XI of 1859) 

S. 8— Non-compliance with rules makes sale for arrears 

invalid. 

The question whether an estate is in arrears is not a 
mere matter of form but of substance—a legal position 
to be inferred from all the circumstances rather than a 
fact to be determined by a mere reference to the entries 
in the register as relating to the particular estate. 

If the clerks of the Collectorate did not make a rea¬ 
sonable effort after kist clay had expired to find out what 
the remittance was meant for, they failed in their duty. 

There is no duty cast upon a remitter to be on the 
look-out for the return of the acknowledgment or for 
any endorsement that may happen to be madt* therein, 
unless he is warned to do so, and non-compliance of the 
rules providing for a notice to the proprietor of the fact 
that the revenue was not credited, by the revenue autho¬ 
rities, would make the sale contrary to the provisions 
of the Act and must be annulled. (Cuming and Muker- 

ji, jy.) dashakathi Ghosh v. Khondkar Abdul 
Hannan. 55 Cal. 624= 105 I. C. 15 (2) = 

47 C. L. J. 12=32 C. W. N. 359 = 

A. I. R. 1928 Cal. 68. 

BENGAL VILLAGE CHAUKIDARI ACT (VI 
OF 1870.) 

S. 51—Rent. 

- Chaukidari Chakran Lands, resumed by Govern¬ 
ment and transferred to Zamindars under S. 51 — 
Plaintiff claiming possession under a prior pottah from 
Zamindar—Plaintiff is entitled to possession only on 
payment of additional rent. 

In a suit to recover possession from the Zamindar of 
certain villages in Putni settlement of Chaukidari Chak¬ 
ran lands which had been resumed by the Government 
under the provisions of Bengal Act VI of 1870, and were 
transferred to the Zemindar subject to the payment of 
rent assessed on the lands in accordance w ith S. 5l of 
the Act, the plaintiffs (respondents) alleged that by a 
pattah of a previous date, the appellant Zamindar grant¬ 
ed certain villages in putni settlement at a certain 
annual rent to the plaintiffs. The defendant Zamindar 
contended that the plaintiffs were not entitled to get 
possession thereof without paying some rent in addition 
to the annual rent fixed in the pattah. 

Held, that the plaintiffs were entitled to obtain Khas 
or actual possession of the lands in suit, but that they 
could not do so without paying an additional rent to the 
Zamindar. 44 Cal. 841 (P.C.) and 46 Cal. 173 (P. C.), 
Expl. and Cons. A. I. R. 1925 Cal. 65l, Appr. (Lord 

Carson.) BHUPENDRA NARAYAN v. NARPAT SlNGH. 

521. A. 355 = 6 L. R. P. C. 206 = 
53 Cal. 6 = 30 C. W. N. 553 = 24 M. L. W. 221 = 
42 C. L. J. 227 = 1925 M. W. N. 724 = 
90 I. C. 607 = A. I. R. 1925 P. C. 226 (227) = 

49 M. L. J. 722 (P.C.). 

-Putni Kabuliat including Chaukidari Chakran 

lands—Putnidar must pay some rent to 7,amindar. 

The Chaukidari Chakran lands on resumption or 
transfer to the Zamindar under the provisions of Act VI 
B.C. of 1870 are included in the putni, where in a putni 
contract there is no reservation in favour of these lands. 
The putnidar is, however, entitled to hold them subject 
to the payment of some rent to the Zamindar in addition 
to the amount payable to the Chaukidari fund after 
deducting the collection charges. (Chatterjce and New- 
bould, JJ.) CHAND MOHATAP BAHADUR v. 

Krishna Chandra Mukherjee. 

A. I. R. 1922 Cal. 281. 
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BENGAL VILLAGE CHAUKIDARI ACT (1870). 

_ Transfer of Chaukidari Chakran lands lo gamin - 

j a r by Government— Putnidar cannot hold rent free. 

S 51 does not entitle a putnidar upon resumption and 
transfer of chaukidari chakran lands by Government to 
the Zamindar to hold the lands rent-free. Its scope is 
to sustain the contract between the Zamindar and the 
putnidar under which the putnidar is entitled to posses- 
sion or the lands as part of his tenure. O" 
and Cuming. JJ.) PRVAMBADA DEBIj. MANOTAR 

MUKHOPAUHVA. 29 C. W. N T 328-86I.a 7 81 

52 Cal. 576 = A. I. R. 1925 Cal. 651. 

s. 61— 1 Final and Conclusive.” 

_ "final and conclusive ” refer to revenue as well 

as civil Court. 

When there is compliance with the provisions of S. 61 
the propriety of the order cannot he questioned 
in the civil Court. The words “ final and conclusive 
must be taken in their ordinary and literal sense. 
The finality is not restricted to revenue Courts alone. 

11 Cal. 632 and 2 C. L. J. 302, Foil, ; 2 C. L. J. 306. 
not Foil. {IValmsley and Mukeni , JJ.) SHIB CHAN¬ 
DRA Banerjee v. Umesh Nath Roy. 

95 I. C. 536 (Cal). 

BENGAL VILLAGE SELF-GOVERNMENT ACT 

(V OF 1919.) 

Ss. 8 and 101 (2) (e)—Election. 

- Meetings regarding election are different under 

rules framed under both sections. 

The meeting for the election under S. 8 is different 
from an ordinary meeting of the Union Board, the regu¬ 
lations of which meetings are prescribed under rules 
made under S. 101 (2) (f). (Suhrawardy and Duval , 
//) NASAKIJDDIN v. ANANTH NATH ( HOWDHURY. 

JJ 52 Cal. 943-90 I. C. 700 = 

A. I. R. 1926 Cal. 279. 

S. 51—Jurisdiction. 

_Civil Courts are not debarred from trying a suit 

to content the validity of -in election bv reason of S. 51. 
(Suhrawardy and Duval, JJ ) NASARUDDIN MaN- 
DAL V. ANANTH NATH CHOWDHURY. 

52 Cal. 943 = 90 1. C. 700 = 
A. I. R. 1926 Cal. 279. 

Ss. 63 and 64—Proof. 

_ Where S. 64 applies , plaintiff has also to show 

that his case docs not fall within ambit of S. 63. 

In cases to which S. 64 applies, even if the plaintiffs 
have complied with the provisions of S. 64, it i> incum¬ 
bent upon them to satisfy the Court that their cause of 
action is not within the ambit of S. 63, and if they fail 
to do so, the suit or legal proceeding would fail. (Page 
and Mailt k, JJ.) RAMCHANDRA?. SADAY CHANDRA. 

55 Cal. 1351 = 32 C. W. N. 1138 = 
115 I. C. 47-A. I. R. 1929 Cal. 190. 

S. 64—Applicability. 

■S. 64 does not apply to all suits but only to those 


> / • v - - - - it r # • 

where compensation is claimed for some wrongful act of 
Union Board done in exercise or honestly supposed exer¬ 
cise of statutory powers. 

S. 64 is applicable only in those cases where the plain¬ 
tiff claims damages or compensation for some wrongful 
act committed by the Union Board or its members in the 
exercise or the honestly supposed exercise of their statu¬ 
tory powers and the notice in the section is meant to give 
the defendant the opportunity of making some pecuniary 
amends for the wrong without incurring the cost of liti¬ 
gation. A Union Board in a village decided to repair 


BERAR ALIENATED VILLAGES TENANCY 
LAW (1921). 

certain road and carried out the work of repair. Plain¬ 
tiffs sued for declaration that land on which the road 
was, belonged to them, but no notice under S. 64 was 
given. 

Held , that the suit was not barred for want of notice. 

6 Cal. 8 (F. B.) and A. I. R. 1921 Cal. 91, Foil. ( Page 
and Afallik , JJ.) RAMCHANDRA v. SADAY CHANDRA. 

55 Cal. 1351 =32 C. W. N. 1138 = 
115 I. C. 47-A. I. R. 1929 Cal. 190. 

S. 101 (2) (e)—Rules framed under—Applicability. 

-The rules made under S. 101 (2) O') have no 

application at all to the meetings held under the presi¬ 
dentship of the Government officer for the election of a 
new President after a General Election. ( Suhrawardy 
and Duval, JJ.) NASARUDDIN v. ANANTH NATH 
Chowdhury. 52 Cal. 943 = 901. C. 700 = 

A. I. R. 1926 Cal. 279. 

BEQUEST. 

See (1) Hindu Law—Religious Endowment 
and Wills. 

(2) Mahomedan Law —Wakf and Wills. 

(3) WILLS. 

BERAR. 

Interpretation. 

- fs not British India but not also a foreign ter¬ 
ritory. 

A Berar Court can hardly be said to be a foreign 
Court but it is not a Court contemplated by S. 14 of the 
Limitation Act, namely a Court in British India. 

( Batten , J. C. and Prideattx , A. J. C.) RAJ ANN A v. 
Narayan. 76 I. C. 305- A. I. R. 1923 Nag. 321. 

BERAR ALIENATED VILLAGES TENANCY 
LAW (1921). 

Interpretation. 

- The law is not repugnant to Waste Land Rules 

of 1865. R. 3. 

Whether the rights of the Izardars are governed by the 
sanad or by the Waste Land Rules, the power of deter¬ 
mining the relations between them and their tenants, 
was reserved by the Government, and the making of the 
Berar Alienated Villages Tenancy Law which deter¬ 
mines such relations cannot be said to be repugnant to 
either of them, (ff alii fax and Kotval , A. J. Cs.) 

Dattatreya v. Secretary of State. 

103 I. C. 309-A. I. R. 1927 Nag. 304. 

Not ultra vires. 

- Act is not ultra vires or invalid. 

There cannot be any doubt that the provisions of the 
tenancy law which was passed do in fact interfere with 
the rights which the izardars and inamdars acquired 
over their own property under sanads granted to them 
by the Crown by giving large powers to the Courts and 
administrative officers to protect the actual occupiers 
of the land, to give them security of tenure and to fix 
the sums which they have to pay, and with the relations 
that previously existed between the principal proprietors 
l and the actual occupiers of the land, but inasmuch as 
the Tenancy Act is a piece of legislation of a competent 
legislature, in the case the Governor-General in Council, 
it is effective to alter the rights of persons within the 
territory, and it is not invalid merely on that ground: 
A. I. R. 1927 Nag. 304, Confirmed. ( Lord Atkin.) 
Dattatraya Krishna Rao v. Secy, of State. 

A. I. R. 1930 P. C. 267. 
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BERAR alienated villages tenancy 

LAW (1921). 

Perpetual tenant. 

-- Perpetual tenant though subsequent to 1895 can- 


India 


not be ejected. 

There is nothing to prevent an izardar from giving 
•out fields to tenants permanently and therefore although 
a perpetual tenant may not actually come within the 
definition of a permanent tenant, he cannot be ejected 
from his field. ( Prideaux , A. J. C .) WAIKUNTHARAO 
TANABA. 113 I. C. 253 = A. I. R. 1929 Nag. 88. 

S. 40—Anti-alienation tenancy. 

- 'Anti-al enation tenancy can be transferred — 

Such tenant cannot be ejected by landlord. 

Rights of anti-alienation tenant are transferable. Not¬ 
withstanding any contract to the contrary an anti¬ 
alienation tenant should not be ejected from his holding 
by his landlord as such for any cause. (Prideaux , A. 

j. c.) Sheikh imam v. kamchandra. 

711. C. 25 = A. I. R. 1923 Nag. 69 (70). 

S. 47— Continuous possession. 

-r —Vendee {by unregistered deed ) in possession since 

1900— His vendor in possession from 1894— Both posses¬ 
sions can be tacked. 

A person in continuous possession of a field since his 
purchase by an unregistered deed from a prior tenant 
who was cultivating from 1894 can tack his vendor’s 
possession to that of his ov\n. Such person is a tenant 
who, by himself or through his predecessor-in-title, has 
been cultivating since before 1895. ( Findlay , J. C.) 1 

Udaram Balwantz/. Walloo. 104 I. C. 353 = 

A. I. R. 1927 Nag. 342. 1 

Ss. 47, 74 and 75—Dispossession. 

- Person tenant from prior to January , 1895— 


Notice by landlord to quit in March , 1921— Tenant 
forcibly dispossessed continues to be tenant under S . 47— 
Possession if voluntarily ceded , he cannot be reinstated. 

Where a tenant, who was holding the fields conti¬ 
nuously from a date prior to 1st January, 1895 up to the 
spring of 1921, when he was given by the landlord 
notice to quit, is forcibly dispossessed, he is still a tenant 
holding land within the terms of S. 47. If, however, 
he has voluntarily ceded possession after receiving the 
notice he has no such right and his action under S. 47 
must be dismissed. {Viscount Dunedin .) SADASHEO 

z/. ViTHOBA. 57 I. A. 45= 13 N. L. J. 29 - 

31 M. L. W. 568 = 121 1. C. 231 = 26 N- L. R. 108 = 
A. I. R. 1930 P. C 28 (29) = 58 M. L. J. 257 (P.C.) 


BERAR INAM RULES, R. (TW & K * 

reference to the orders of the Governn^n^ o£ , 

sanctioning the grant. * _ 

There is no real difference between a personal jagir 
and a personal or subsistence grant and the only way in 
which it can be decided whether a given grant falls into 
Cl. 1 or Cl. 3 is by a reference to the orders of the 
Government of India sanctioning the grant. If it is 
declared that the grant is governed by R. 3 of the Inam 
Rules, then the grant is a personal jagir of Cl. 1. If, 
on the other hand, it is declared that it is governed by 
R. 5, then it is a personal or subsistence grant other than 
a personal jagir. The fact that the grant in the past 
has been wrongly treated by officers under R. 5 will not 
alter the nature of the grant, nor will the fact that the 
rule is not quoted in the certificate prepared by the 
revenue officers make any difference. In all these cases 
one must refer to the actual order of the Government of 
India sanctioning the grant. 12 N. L. R. 150 ; A, I. 1\. 

1925 P. C. 184 and (1925) C. P. and Berar Revenue 
Rulings 1, Rel. on. {Subhedar , A. J. C ) JALALUDDIN 
v. MOHAMAD AMIR. 124 I. C. 693 = 

A. I. R. 1930 Nag. 279 

BERAR INAM RULES (1859). 

Rule 5—Alienation. 

- Alienation of inam is operative only during 

lifetime of then certificate-holder. 

Any permanent alienation or a transaction likely to 
result in a permanent alienation can only be acted on 
during the lifetime of the then certificate-holder and at 
his death, by the order sanctioning the appointment of 
another Inamdar, the Inam land passes to him free of 
any encumbrances imposed on the land by the last 
holder. {Prideaux and Kinkhede , A. J. Cs .) BaLI 

ram Singh v. Ramchandra. 78 I. C. 77 = 

A. I. R. 1924 Nag. 393. 

- Inamdar in Berar—Alienation by inamdar — 

Rules as to. 

The law in Berar in respect of alienations by inamdars 
is that if an inamdar alienates an inam held under Rule 
5 of Berar Inam Rules, he having only a life-interest, 
such an alienation cannot affect his successor or the next 
holder of an inam certificate, and in the case of such an 
alienation the plea of adverse possession cannot be 
successfully raised against the successor of the alienor. 
{Hallifax, A. J. C.) MAHOMED SURAj-UD-DIN z/. 
Fayaz.ud-DIN. 59 I. C. 473 (Nag.). 

R. 5—Inheritance. 

- Quit-rent fixed at settlement—Inam becomes here- 


S. 47—Interpretation. - 

Words"' has held land ” imply “ has held as l ditary—Right cf reversion to Government is taken 


tenant but not necessarily occupying .” 

The words “has held land” in S. 47 imply “ has held 


aivay. 


Rule 5 distinguishes very clearly a quit-rent imposed 


as a tenant but is not necessarily occupying or culti- I at the time of confirmation from quit-rent on which the 
vating.” The requirement thereof is not actual inam was held prior to and continues to be held after 
continuous possession as a matter of fact, but con- | confirmation. When, therefore, at the time of settlement 
tinuously holding as a tenant. ( Findlay , O. J. C.) ] a quit-rent is imposed under R. 5, a free-hold estate is 
ViTHOBA v. SADASHEO. 


92 I. C. 58 = 
A. I. R. 1926 Nag. 253. 

S. 47—Stridhan. 

- Son in possession in the presence of daughter is 

trespasser. 

Sons, in the presence of a daughter, cannot be legal 
heirs of their mother to her stridhan property and their 
possession of that property must be considered as that 
of a trespasser. {Macnair, A. J. C .) GOVIND v. 
CHINTAMAN. 105 I. C. 840 = 


given to the inamdar, quit rent being imposed in return 
for Government giving up its rights of reversion. There 
is no provision in R. 5 for continuing an inam here¬ 
ditarily but at the same time imposing a quit rent. 
{ Macnair , A.J. C .) ABDUL LATIF a-. MaNSINGHRAO. 

25 N. L. R. 107 = 118 I. C. 878 = 
A. I. R. 1930 Nag. 24 (2). 

- ‘ Lineal heirs' in R. 5 refer to heirs of first 

j grantee. 

1 The lineal heirs referred to in R. 5, cl. 2 (first) are 
A. I. R. 1928 Nag. 55. j the lineal heirs of the first gantee under British rule. 

{Kotval, A. J. Cf) CHANDRABHAGA v. GaNFSH 
| KESHAO. 751. C. 932 = A. I. R. 1924 Nag. 234. 
Rule does not control terms of sanad— Grant 


BERAR INAM RULES. 

'< R. 3—Grant. | 

The only way in which it can be decided \ 


whether a given grant falls into Cl. 1 or Cl. 3 is by a ! limited to male descendants—Females cannot inherit. 
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berar inam RULES, R. 5. 

The only coirect method for the judicial decision of 
matters affecting a Jagir is to ascertain the meaning 
and effect of the grant in each case from the circum¬ 
stances and objects with which, and the rules under 
which, the sanad for that Jagir was granted. 1 he 
terms of a sanad are absolute. The rules are merely 
instructions to Revenue Officers for the original settle- 


1 BERAR INAM RULES, R. 6. 

The Deshpandia allowance in Berar is an inam and is- 
governed by the inam rules and the succession thereto is 
as prescribed by R. 5. (ICotvaL A. /. C.) CHANDRA- 
BHAGA V. GANESH KESHAO. 75 I. 0. 932= 

A. I. R. 1924 Nag. 234. 

R. 6 (2)—Succession. 

Deshmukhi cash inam is not within the rule—A 


insulivlions IQI ciltit v/iiivwi ^ 'O- 1 ^ v*;**/»i - - 

ment of claim to Jagirs, and they lay down the condi- j son of an illegitimate son of a Deshmukh can succeed to 

_t. — 4 ♦ V-> oro . i f _ I ? F. i • /• • F f f ft • . 


tions that shall ordinarily govern each grant But there 
is nothing to prevent the authority, which says that , 
certain conditions will be included in each grant u makes , 
in the future, from altering any or all of the conditions 
in the ca^e of a particular grant. Any such alterations 
are embodied in the sanad , and every Inam estate in 
Berar is subject to the terms of the sanad or Certificate 
in all macters mentioned in it and to the Berar Inam 
Rules in all matters not so mentioned. 

Where in the case of a grant the sanad says that 
the estate is to be continued rent-free in perpetuity to 
the present holder and his male descendants for personal 
maintenance, 

Helds that successions to the proprietary interest are 
limited to the male descendants and that no female can 
acquire a share in it by inheritance. 12 N. L. R. 150 
and 6 M. I. A. 426. Referred to. (Haiti far and 
Pridcaux A. J.Cs.) SUBHAN A LI v. I MAM I BeGAM. 

21 N. L. R. 124= 65 I. C. 194 = 
4 N. L. J. 192 = A. I. R. 1922 Nag. 129. 

R. 5 (5)—Interpretation. 

-Benefits of R. 5 (2) mentioned in R. 5 (5) mean 

the benefits of R. 5 (3). {Afacnair, A. J. C.) ABDUL 
LAT1F v. MANS1NGH RAO. 118 I. C. 878 = 

25 N. L. R. 107 = A. I. R. 1930 Nag. 24 (2). 

R. 5—Interpretation. 

- Gcwernment can alter or modify the rules. 

The Berar Inam Rules lay down the conditions which 
are usually to accompany an Inam grant, but they 
contain nothing to prevent Government from altering or 
modifying any of the conditions in the case of any 
particular grant; and where the right of inheritance is 
by the certificate confined to a particular class of 
descendants which in its exclusion of all females from 
enjoyment is in terms unambiguous, there is no reason 
why the grant in these terms should not have effect. 
Where the succession of a party to the Inam did not 
involve a re-grant by Government but was merely a con¬ 
tinuance of the grant to him in accordance with its 
originally declared terms, he holds the estate burdened 


the share which his father could obtain. 

A Deshmukhi cash inam does not tall under Rule VI 
(2) so as to be governed by Rule V (2). The grant is a 
perpetual hereditary grant for the maintenance of the 
dignity of the members of the family and each person 
entitled for the time being to a share must be held to be 
holding that share for his life only. When an illegitimate 
son of a Deshmukh has obtained a share of Lawajama, 
his son can succeed to his share, (ffo/val, A. J. C.} 

Shankar 1<ao v. Khushal Rao. 

75 I. C. 999 = A. I. R. 1923 Nag. 329. 

R. 59—Jagir. 

- Land is liable to partition—Grant— Jagir— 

Incidents. 

Property consisting of an ordinary Inam village is 
liable to partition at the suit of a co-sharer except when 
it is held on Saranjam or other impartible tenure or 
where the terms of the original grant impose a condition 
upon its enjoyment that the management should rest 
with a particular branch of the family of the grantees. 
Under R. 59 of the Berar Inam Rules “ Land” which 
term includes a village acquired by Pargana servants a.s 
Government officials, admits of division through Civil 
Courts. ( Dhobley. A. /• C.) KRISHNA RAO v. 

Nilkantha. 69 I. C. 800 = 18 N. L. R. 163- 

6 N. L. J. 25 = A. I. R-1922 Nag. 52. 

Classes II and IV—Kazilnam. 

- C(attraction—Sendee was held not to be personal. 

Where the inam certificate itself does not mention the 
class of the grant and in the certificate the purpose of 
the grant is stated to be the service of Kazi and mainte¬ 
nance and the tenure to be in perpetuity conditional on 
service. 

Held , the grant is both a maintenance and a service 
grant. As a service grant the inam does not fall under 
class II. The main purpose of the inam was the mainte¬ 
nance of the family and the service stipulated for is not 
necessarily personal service by the particular person in 
whose name the certificate for the time being stands but 


uii&maii j ..— - -- is service by any member or members of the family of 

with the obligation of recognising the rights of the other the first g rante e from the British Government, 
party to the share of income declared by a decree against ; (jgotvaJ A.J.C.) Syed WaZIRUDDIN v. ShaHABUD- 

. \ . ... f r _ i re T \ Qtidu a\I A T ! _- ni t /n ica_ A T D 1QOO XT q cr OR A 


the party. (Lord Blanesburgh, /.) SUBHAN ALU'. 
IMAMI BEGAM. 52 I. A. 294 = 52 Cal. 971 = 

88 I. C. 347 = 21 N. L. R. 117=30 C. W. N. 122 = 

23 A. L. J. 667= 1925 M. W. N. 535 = 
A. I. R. 1925 P. C. 184 = 50 M. L. J. 136 (P. C.). 

R. 5—Maintenance. 

- Inam under R. 5— Beneficiaries are entitled only 


DIN. 


to maintenance. { 

An estate granted under Rule 5 of the Berar Inam 1 
Rules of 1859 cannot be divided up among the persons | 

beneficially interested in it. The co sharers in such an ( CVIUCIIV . III5 lllv .- r - 

estate are not entitled to any defined shares in the ( case# Berar Inam Rules were made for the settle- 

income, but only to such portion of it as is sufficient to ; men t Q f Jagir and Inam claims throughout Berar, both 

* 1 A 1 __ _ * A t _ * 1 _ 1.1. A ! 4 A T T-> 1 Q 0 0 I t t • at A _ iL a ^ -- - - /Vm 4 A £ T M I A It* A W*" 


711. C. 150 = A. I. R. 1922 Nag. 254. 

Class III, R. 5—Succession. 

- Grant by Aluhamadan ruler to grantee and his 

bafarzandan— Recognised by Government without the 
word farzand— Daughter's son is entitled to succeed — 
Word farzand includes daughters but not their 
children. 

The devolution and incidents of an Inam Estate in 
Berar are regulated by the Berar Inam Rules of I859 r 
subject to the sanad or certificate or other document 
evidencing the special terms of the grant in the particular 


provide them with suitable maintenance. A. I. R. 1922 
Nag. 52, Dissented. ( Haiti fax and Kotwal , A. J. Cs.) 
KUTUBUDDIN v. Gulam Rabbani. 

21 N. L. R. 185 = 93 I. C. 199 = 
A. I. R. 1926 Nag. 225. 

R. 6 -Deshpande Vatan. 

-Deshpande Vatan is governed by inam rules. 


by declaring the grants the Government of India was 
prepared to recognize, and treating each recognition as a 
fresh starting point to provide conditions for its future- 
enjoyment and devolution. In Berar an old “ sanad” 
t from the Muhammadan Government of the time grant- 
! ing a personal or subsistence Inam is not binding on the 
Government of India and the real starting point of the 
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BEBAB LAND REVENUE CODE (1896). 

grant, so far as the Government of India is concerned, 
is the time when the grant is first recognised by it under 
the Berar Inam Rules of 1859. A maintenance gr mt 
was given by a Muhammadan Ruler in perpetuity to the 
orantee and his children ( bafarzandan ). It was recogniz¬ 
ed by the Government of India without using the word 
“ farzand ” or the expression “ lineal descendants” in 
the certificate of recognition, 

Held , the condition 41 bafarzandan ” mentioned in the 
original grant was not continued by necessary implication 
when the grant was recognised. And therefore under 
the circumstances the devolution should be governed by 
the personal law of the parties subject to any limitation 
imposed by the Inam Rules. Such a case falls under 
cl. 3 of the Berar Inam Rules and is governed by R. 5 
in which the expression “ direct lineal heirs” is not 
intended to be used in the restricted sense in which the 
word “farzandan” is used in Mahammadan Law and that 
consequently a daughter’s son was a lineal descendant. 
According to Mahammadan Law the term 44 farzand ” 
includes daughters but not daughter’s children. 

(Dhoblcy , A.J.C ) CHOTE v. Mir AKABAR ALL 

65 I. C. 72 -- A. I. R. 1922 Nag. 170. 

BERAR LAND REVENUE CODE (1896). 

Construction. 

- Decision under similar proz'isions of Bombay 

Revenue Code are relevant. 

The Bombay decisions construing the provisions of 
the Bombay Revenue Code are relevant in construing 
the similar provisions of the Berar Land Revenue Code. 

( Kinkhede , A.J.C.) SECRETARY OF STATE v. BAGMAL 

Kisandayal. 22 N. L. R. 147= 9 N. L J. 198 - 

98 I. C. 22 = A. I.R. 1927 Nag. 10. 

S. 3—Interpretation. 

- Hindu Joint Mitakshara family — Can be co-occu¬ 
pant — Berar Land Revenue Code , S. 209. ? 

The cumulative effect of the definitions of occupant^ 
and 4 co-occupant’, 4 holder’, ‘holding’ and 4 to hold land 
is that a person who is entitled to possession and enjoy¬ 
ment or disposal of un-alienated land or a person hold¬ 
ing such right solely on his own accoant or wholly or 
partially in trust for another person or class of persons, 
or every one of such holders of the right, is a co¬ 
occupant. 

A joint Mitakshara Hindu family is such a co-occu- 
pant and constitutes a single co-occupant irrespective of 
the number of the co-parceners constituting it. {Kin- 
khede , A. J. C.) KlSAN v. SlTARAM 

81 I. C. 1009 = A. I. R. 1925 Nag. 160. 
S. 4 (17)—Alienation. 

-A grant in the soil is not necessary to make a 

village “ alienated”, 42 Bom. 112 and 43 Bom. 77, Rel. 
on. ( Jackson , A. J. C.) G AN PAT v. RaJE LAXMAN 
RAO. 26 N. L. R. 195 = 124 I. C. 451 = 

A. I. R. 1930 Nag. 213. 

S. 56—Alienated land. 

- Amount payable by inferior holder is charge on 

holding. 

The sum payable on account of a holding by the in¬ 
ferior holder who is not a tenant is land revenue and is 
as such a charge on the holding, whether the amount is 
payable direct to the Government or not. ( Kotwal, A. 

J. C.) Sham Rao v. Sitaram Maharaj. 

18 N. L. R. 207 = 68 I. C. 289 = 

A. I R. 1923 Nag. 5. 

S. 59 (3)—Jurisdiction. 

- Government's cnonership disputed—Revenue officer 

has no jurisdiction. 
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BERAR LAND REVENUE CODE (1896), S. 78. 

Where the ownership of the Government is disputed, 
the Revenue officer has, or can have, no jurisdiction 
under S. 59 (3). C Kinkhede , A. J. C.) SECRETARY OF 
State BaGMAL Kisandayal. 22 N. L. R.147 

9 N. L. J. 198 = 98 I. C. 22 = 
A. I. R. 1927 Nag. 10. 

S. 78. 

- Bind lord has right to enhance rent payable by the 

tenant of antiquity. 

It is not always the case that permanency of tenure 
must necessarily carry with it permanency or fixity of 
rent. The Berar Land Revenue Code has, by enacting 
sub-*S. (4), S. 78, expressly reserved the right of the 
landlord to enhance the rent payable by the tenant of 
antiquity, subject, of course, to its being just and reason¬ 
able, 5 N. L. R. 100, Foil. {Kinkhede , A. J. C.) 
DbOBLIA V. RAJE JANARPHAN. 11 N. L. J. 21- 

111 I. C. 488 = A. I. R. 1928 Nag. 153 (c). 

•Meaning explained — It should not be taken in :t.> 


commonly accepted meaning of absolute antiquity. 

The word " antiquity ” in S. 78 (2), Berar Land 
Revenue Code, must be construed with reference to the 
nature of the history of the part of the count!y where 
the land is situated and to the possibility of getting 
evidence, and not in its commonly accepted meaning of 
absolute antiquity, 5 N. L. R. 100; 16 Bom. 646 r 
7 N. L. R. 100 ; 18 Bom. 22 ; 14 N. L. R. 11 ; S. A. 
No. 151-B of 1915; 34 Cal. 902 (P. C.); A. I. R. 1922 
Bom. 25; A. I. R. 1922 Bom. 402 ; A. I. R. 1927 Bom. 
270 Disc, and Rel. on. ( Kinkhede , A. J. C.) 
Deobli v. Raje Janardhan. 11 N. L. j. 21 = 

111 I. C. 488 = A.I.R. 1928 Nag. 153 (c). 

-If R can be proved with certainty that the 

tenancy did not commence till after a certain point of 
time, then it cannot be said of such tenancy that evi¬ 
dence or its commencement has been lost by reason of 
its antiquity. A tenant of such a holding is not there¬ 
fore protected by S. 78, cl. (2) (14 N. L. R. 111. kef.). 
In the absence of any proof that the tenancy was per¬ 
petual, or that the defendant was an ante-jagir tenant, 
it must be assumed that he was an annual tenant. 
( Dhoblev , A. J. C.) YESHWANT v. SHIWAPPA. 

68 I. C. 178 = A. I. R. 1923 Nag. 129. 

S. 78 (4)—Enhancement of rent. 

■Clause (4) is general and applies in every case in 


which rent of Unants is sought to be enhanced , provided 
it can be legally enhanced. 

Clause (4) is general in its application to tenants and 
is not confined to cases where the rent of tenants falling 
under Section 72, Cl. (2), alone is sought to be 
enhanced. Once the rent of a tenant, of whatever class 
he may be, is sought to be enhanced, provided it can be 
legally enhanced, Cl. (4) comes into operation. 
(Kotwal , A. J. C.) DATTATRAYA v. RAJAYA. 

59 I. C. 711 = A. I. R. 1921 Nag. 104. 

Ss. 78 and 79 (2)—Landlord and Tenant. 

- Notice of enhancement of the rent does not pre¬ 
clude landlord from issuing a further notice for eject¬ 
ment of tenants. 

.In the absence of an express provision contained in 
S. 79 (2) that it was to be subject to the provision 
contained in S. 78 it is preposterous to suggest that the 
more drastic remedy afforded by S. 79 is or could be 
abrogated by action under S. 78 and so mere issue of a 
notice of enhancement does not bar the landlord’s resort 
to action for ejectment if that is otherwise legally open 
to him. {Findlay, J. C.) DEWAJI KUNBI v. AMRUL- 
lash a. 10 N. L. J. 253 = 106 I. C. 813 = 

A. I. R. 1928 Nag. 84. 
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S. 78 (2)—Presumption. 

_ Enhancement of rent from time to time—Annual 

formal leases granted—Presumption is against perma¬ 
nent tenancy. 

Although the fact that the rent may he enhanced from 
time to time would not necessarily be destructive of a 
permanent tenancy, yet where from year to year there 
has been a formal and annual lease, the fact of the rent 
varying largely from time to time is a strong indication 
that the tenancy was only an annual one. (find lay, J. 

C.) Fakir Duttatkaya Krishna. 

101 I. C. 252= A. I. R. 1927 Nag. 200. 

S. 78 —Tenure. 

- Tenancy 48 years old at the date of suit 1 enant 

is not protected under S. 78 (2). 

Where the tenancy was traced to have commenced in 

1874, i.e., only 48 years before the suit. 

field , the tenant could not be called a tenant of anti¬ 
quity and was not entitled to protection under S. 78 (2). 

( MJiiuddin, A.J.C.) C. GAMBHIRJI v. BaLA SAHLB, 
SaNSTHAN. 113 I. C. 225 = A. I. R. 1928 Nag. 169. 

- Tenant of antiquity—Payment of enhanced rent 

hy , does not take away the right to claim permanency of 
tenure. 

The mere circumstance that a tenant has paid, in the 
past, an enhanced rent to the landlord, would not take 
away from him the right to claim permanency of tenure, 
or, to say that he is a tenant of antiquity. Similarly, by 
a departure of an ephemeral character from a uniform 
course of conduct, he could not be “deemed to have lost 
I.is status of a tenant of antiquity, if he had acquired 
any, and in no case could he be thereby debarred from 
proving, in answer to a suit for ejectment, that the 
tenancy of the land in question could be treated as one 
of antiquity, and that he was, therefore, not liable to 
ejectment. (Kinkhedc , A. J. C.) DEOLIA v. RaJE 
JANARDHAN. 11 N. L. J. 21 = 111 I.C. 488 = 

A. I. R 1928 Nag. 153. 

- —Presumption under, has no reference to the in¬ 
dividual—Tenancy of antiquity distinguished from i 
annual tenancies. 

The presumption which S. 78 (2), Berar Land Revenue 
Code authorizes a Court to draw has no reference to the 
individual; it relates to the period as regards the intended j 
duration for which any particular land is held in tenant- 
right. It is this peculiar incident of antiquity, namely 
of the duration of the tenancy being co extensive with the 
duration of the tenure of the landlord, which is of the 
essence of every tenancy of antiquity, and which dis¬ 
tinguishes it from the other class, namely, of annual 
tenancies. It attaches to the land, and must run with 
and remain attached to it in whosoever’s hands it may¬ 
be, for the time being. If the lands are heritable, : 
transferable and divisable by will, they may have 
changed hands from time to time and gone into the 
hands of a defendant just a few days before suit ; in 
spite of that they must ."till retain all their incidents 
including incident of antiquity, if that is one of their 
incidents. The words of S. 78 (2) of the Code do not 
seem to take account of the identity of the person, nor 
of the mode in which the land goes from one present 
holder to another, so long as the same is held under a 
title derived from the previous holder thereof. It neither 
says that the title of the tenant must lie by devolution on 
succession only and by no other mode such as transfer, 
bequest etc., nor that the consent of the landlord is 
necessary for its validity. (. Kinkhede, A.J.C.) DEOLIA 

RAJE JANARDHAN. 11 N. L- J. 21 = 

111 I. C. 488 = A. I. R. 1928 Nag. 153. 


BERAR LAND REVENUE CODE (1896), S. 160. 

S. 79—Denial. 

-—An annual tenant cannot lose that status simply 

by refusing to pay rent or by refusing to execute a rent 
note. Such an attitude of the tenant will not put an 
end to the relationship of the landland and tenant unless 
there is an unequivocal denial of landlord title. ( Mohiud- 

din , A. J. C.) Mir Haidar v. Jankiram. 

122 I. C. 271. 

S. 79—Notice. 

- Tenancy from year to year—Notice to quit is 

necessary. 

No notice is necessary in the case of a tenant for one 
year only, whereas it is necessary in the case of a tenance 
from year to year, 13 N.L.R. 11 and 14 N.L.R. 129. 
Expl. {Baker, J.C.) BALKRISHNA RaGHUNATHA 

90 I. C. 43 = A. I. R. 1926 Nag. 201. 

- Registered post-card is proper notice. 

Section 79 of the Berar Land Revenue Code, unlike 
Section 106 of the Transfer of Property Act, does not 
lay down the mode in which the notice to quit has to be 
served upon the tenant. A registered post-card is a 
proper notice. (Mitra, A. J. C.) RaMCHANDRA v. 
RaGHOJI. 17 N. L. R. 25 = A. I. R. 1921 Nag. 116. 

S. 79—Proof. 

-Lessor must prove that lease-money became due 

at close of agricultural year and not before. 27 
Mad. 143, (P. C.), Dist. ( Maenair, A.J.C.) DHARNI- 
DHAR f'. Radhabai. 118 1. C. 52 = 

A. I. R. 1929 Nag. 90. 

S. 79—Right to sue. 

- One co-owner can sue to eject tenant so far as his 

share of property is concerned and can sue for his share 
of rent by making other co-owners parties to suit. 

One co-owner can sue to eject a tenant as regards his 
share in the property and can sue for his share of the 
rent making the other co-owners parties to the suit. As 
he can sue for ejectment as regards his share, he can 
give valid notice to quit as regards his share ; but he, co¬ 
owner as such, cannot sue to eject a tenant as regards 
the whole of the property. 35 Cal. 331 (P.C.). Ref. ; 

2 N.L.R. 45, Rel. on ; 4 N.L.R. 45 ; A.I. R. 1925 Nag. 
140, Dist. ( Staples , A. J. C.) TOTARAM KaSaR v. 
KutabuddiN. 114 I.C. 615 = A.I.R. 1929 Nag. 207. 

S. 96 (1)-Presumption. 

- Court is bound to presume record-of rights as 

correct. 

Under S. 96. cl. (1) the Court is bound to make an 
initial presumption of correctness about the entries in 
the Recoid-of-Rights. {Kinkhede. A.J.C.) PATTATRAYA 
v. Amrit. 89 I. C. 763 = A. I. R. 1926 Nag. 55. 

- Presumption of correctness attaches to entries in 

Record-of- Rights 

Under the provisions of S. 96-1 of the Berar Land 
Revenue Code, an entry *.n Record-of-Rights carries with 

it a presumption of correctness, and would support the 

title of the recorded holder of the survey number or at 
anv rate his possession. ( Kinkhede , A.J.C .J PAULAT 
r*. RAMAPPA. 90 I. C. 196 = A. I. R. 1926 Nag. 197. 

S. 160 (iii)—Cess. 

- Alienated village—Cess is recoverable from 

superior holder. 

Under S. 160, the cesses in an alienated village are 
recoverable from the superior holder, and it lies on him 
to show, how the case is taken out of the application of 
that section. {Kotval, A. J. C.) RAMCHANDRA v. 
Ishrabho. 4 N. L. J. 42= 64 I. C. 202= 

A. I. R. 1922 Nag. 168. 

S. 160 (8)—Rules. 

-If a Chaudi could conveniently accommodate a 

school or vice versa, it would none the less be regarded a 
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Chaudi. (Subhedar , A.J.C) VlSHNU v. SECRETARY - Right of pre emption arises only c<i a complete 

OF STATE. 120 I. C 325 = A. I. R. 1929 Nag. 345. 

-- Rules under , R. 4 —Identification of assessment 

registers made in December is proper. 

There is no provision in the Code or the rules framed 
thereunder, which prohibits the verification of assess¬ 
ment registers by the Revenue Officers after 30th 
November and declares such an action on their part as 
void, and so if verification is made in December, it is 
perfectly in order. ( Subhedar , A. J. C.) VISHNU v. 

Secretary of State. 120 I. C. 325 = 

A. I. R 1929 Nag. 345. 

- Rules under , R. 5— Rule 5 does not provide for 


.notices to be given to assessees individually. 

Rule 5 does not provide for notices to be given to the 
assessees individually and if only one notice to all the 1 
assessees in the village is posted in the Chaudi along with 
the copy of the register, it is sufficient compliance with 
R. 5. ( Subhedar , A.J.C.) VlSHNU SECRETARY OF 
STATE. 120 I. C. 325= A. I. R. 1929 Nag. 345. 

S. 175—Scope. 

-If the procedure adopted by the Revenue Officers 

.acting under rules made under S. 160 (3) is irregular, 
person’s remedy is by way of appeal to the higher 
revenue authorities and not by a civil suit. ( Subhedar , 

A. J. C.) Vishnu v. Secretary of State. 

120 I. C. 325 = A. I. R. 1929 Nag. 345. 

S. 205—Interpretation. 

-The words “in favour of a specified person” refer 

only to the case of relinquishment. ( Jackson , A. J. C.) 
KESHEO v. PANDURANG. 1211. C. 655 = 

A. I. R. 1929 Nag. 353. 

S. 205—Pre-emption. 

- Fact that property is sold by Official Receiver 

.does not take away rights of co-occupant to pre-empt. 

The Official Receiver or the owner, if he decides to 
auction the property, can and should hold the sale 
-subject to the right of the co-cccupants to pre-empt and 
before confirming the sale to the highest bidder, he can 
and should offer the property to co-occupants at the 
figure bid and the mere fact that property is sold in an 
auction by the Official Receiver does not take away the 
rights of a co-occupant to pre empt. 4 N. L. R. 138, 
Dist.; A. I. R. 1927 P. C. 113, Appl. 24 C.W.N. 1072. 

Ref. ( Jackson , A. J. C.) KESHEO v. PANDURANG. 

1211. C. 655 = A. I. R. 1929 Nag. 353. 

- Right of pre-emption is not lost on re-sale of 

property cither to vendor or to stranger. 

A person’s right of pre emption being presumably a 
right of substitution cannot be taken away by any 
transaction reconveying the property either to the 
vendor or to the stranger whether the reconveyance 
takes place before suit or after suit or decree. 2 N.L R. 
150 ; 5 N. L. R. 136, Rel. on. ( Kiukhcde , A. J. C.) 
LATAJI v. KRISHAJI. 115 I. C. 175 = 

A. I. R. 1929 Nag. 224. 

- Pre-emption in trees docs not exist in Berar. 

Right of pre-emption in trees does not exist under 
the Berar Land Revenue Code and hence pre-emption 
cannot be allowed. ( Prideaux. A. J. C.) RAOJI v. 
RAGHO. 24 N. L. R. 171 = 11 N. L. J. 182 = 

- j * 112 I. C. 642 = A. I. R. 1928 Nag. 324. 

- Sale by Court in suit for specific performance 

■of contract of sale—Right of pre-emption exists. 

The right of pre-emption exists in the case of a sale 
'executed by the Court in a suit for the specific perfor¬ 
mance of a contract of sale. 4 N. L. R. 138, Dist. 
< Kotval , A. J. C.) Tukaram Jagappa v. Ukarda. 
r • 76 I. C. 374=A. I .R. 1924 Nag. 327. 


sale and not merely on the making of a contract of sale. 

The right of pre-emption arises only on a complete 
sale taking place and noton the mere making of a 
contract of sale. (Kotvaf A. J. C.) TUKARAM 

Jagappa v. Ukarda. 76 I. C. 374 = 

A. I. R. 1924 Nag. 327. 

- A conveyance of land in lieu of mehr which is 

not fixed , does not amount to a sale. 

In case of a sale, price must be in some way ascer¬ 
tainable. A registered conveyance deed regarding land 
by a Muhammadan in favour of his wife in lieu of her 
dower without indicating the amount of mehr does not 
amount to a sale or relinquishment. It amounts merely 
to a family settlement. ( Prideaux , A.J.C.) MaHITAT 

Khan v. Mt. Ashabi. 20 N.L. R. 126 = 

76 I. C. 668 = A. I. R. 1923 Nag. 330. 

- Co-occupant entitled to pre-empt may be a 

jurisdical person. 

Under the Berar Land Revenue Code the co-occu¬ 
pant who is entitled to pre empt may be a juridical as 
well as a living person. ( Kotwaf A. J. C.) BaKARAM 
v. Hiralal. 71 I. C. 39 = A. I. R. 1923 Nag. 96. 
- Ss. 206 (1) and 209 (2) — Pre-emption. 

Where a share in a survey number is held by all the 
members of a Hindu joint family, notice to the manager 
of the family will ordinarily suffice for the purposes 
under S. 206 (I), Berar Land Revenue Code. The course 
would be an obvious one where all members other than 
the manager are minors, if however the would-be vendor 
chooses to depart from the procedure laid down in the 
Code and to rely upon a consent which would more 
properly be described as a definite expression of deter¬ 
mination not to exercise the right of pre-empiion he and 
his vendees should be careful to see that the substituted 
precaution is such as will bind all concerned. There is 
no presumption that where a manager does a certain 
act, he d<>es it in the capacity of manager. ( Drake- 
Brockman , J. C.) MOTIRAM v. BHIKAN RaO. 

59 I. C. 601 (Nag.). 
Ss. 209 and 3—Interpretation. 

- Hindu Joint Mitakshara family — Can be co¬ 
occupant. 

The cumulative effect of the definitions of ‘occupant’ 
and ‘co-occupant’ ‘holder’, ‘holding’ and ‘to hold land’ 
is that a person who is entitled to possession and enjoy¬ 
ment or disposal of un-alienated land or a person hold¬ 
ing such light solely on his own a'count or wholly 
or partially in trust for another per on or class of 
persons, or every one of such holders of the right is a 
co-occupant. A joint Mitakshara Hindu family is such 
a co-occupant and constitutes a single co-occupant irres¬ 
pective of the number or the co-parceners constituting 
it. ( ICinkhede , A. J. C.) IClSAN SlTARAM. 

81 I. C. 1009 = A. I. R. 1925 Nag. 160. 

S. 210—Co occupant. 

- Transfer to a cc-occupant and a stranger jointly 

is not transfer to co-occupant. 

Where co-occupants of a survey number sold their 
land to another co-occupant and a stranger but it was 
found that the sale was solely for the benefit of the 
stranger and the plaintiff who was also a co-occupant, 
claimed pre-emption. 

Held, S. 210, Berar Land Revenue Code, had no 
application as the transfer was not to a co-occupant, a 
stranger having been joined. (Kotwal, A. J. C.) 
Sakharam V. Sheo Ram. 21 N. L. R 189 = 

921. C. 334 = A. I. R. 1926 Nag. 229. 

I S. 211—Applicability. 

- Allahabad rulings have no application to the 

Code. 
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The decisions of the Allahabad High Court have little 
bearing on the interpretation of the provisions of the 
Berar Land Revenue Code, as there is no provision in 
the Code corresponding to S. 20, Agra Pre-emption Act. 
f Macnair, A. J. C.) RAMCHANDRA v. RUPCHAND. 

23 N. L. R. 94 = 103 I. C. 242 = 

A. I. R 1927 Nag. 296. 

S. 211 —Pre emption. 

- Vendee becoming a sharer before suit —7 he right 

of pre-emption is not lost. 

A co-occupant has a subsisting right of pre-emption 
even if the stranger purchaser becomes a co-sharer in the 
property before the date of suit. There is nothing in 
the Code which indicates that the plaintiff loses his right 
when the vendee subsequently becomes co-occupant. 

(.1 /aennir, A. J. C .) RAMCHANDRA V. RUPCHAND. 

23 N.L.R. 94 = 103 I. C. 242 = 

A. I. R. 1927 Nag. 296. 

S 221—Alienated Village. 

- Surrey settlement introduced in alienated village 

—Holder becomes as if occupant. 

On the introduction of a survey settlement into an 
alienated village the holders of land are placed in the 
same position as if they were occupants in an unaliena¬ 
ted village. 43 Pom. 77 and 44 Bom. 110, Foil. ( Jack- 
son, A. /. C.) GANPAT v. RAJE LAXMAN RaO. 

26 N.L.R. 195= 124 I. C. 451 = 
A. I. R. 1930 Nag. 213. 

- S. 221, not being retrospective , cannot be applied 

to alienated village into which survey settlement was 
introduced under Bcrar Settlement Rules of 1865. 

Provisions of S. 221 are prospective and not retros¬ 
pective. Hence where a survey settlement was intro¬ 
duced into an alienated village under the Berar Set¬ 
tlement Rules of 1865 long before the Code was passed 
the provisions of S. 221 of the Code cannot be made 
applicable to that village. ( Jackson , A. J. C .) GAN- 

pvr v. Raje Laxmankao. 26 N. L. R. 195 = 

124 I. C. 451 = A. I. R. 1930 Nag. 213 

S. 223-Proof. 

_ Privity of estate must be proved as a fact — Ha- 

far gats prove only a chain of cultivators and not the 
nature of his title—Evidence Act, S. 109. 

A privity of estate whether by inheritance or by pur¬ 
chase is a question which must be proved like any other 
fact; it cannot be the subject of a legal presumption 
merely. The Nafargats only prove a chain of cultiva¬ 
tors in succession, but they do not in themselves prove 
whether each successor came upon the land under a deri¬ 
vative title or independently of the landlord. So long as . 
each cultivator held the land, there might arise a pre¬ 
sumption under S. 109 of the Evidence Act that his 
tenancy had a continuance, but there is no presumption 
that his successor is necessarily a transferee from him. 
(. Kinkhede , A. /. C .) RAMCHAND v. SHRI RATNA- 
NATH MAHARAJ SAMSTHAN OK BIHAR. 

981. C. 674 = A. I. R. 1927 Nag. 99. 
BERAR MUNICIPAL LAW (1886). 

Taxable income. 

- Malkapur Muncipality—Taxable income — Out¬ 
side income not brought within Municipal limits is 
not taxable. 

The income taxable is the income derived from the 
profession or art practised or trade carried on within the 
Municipal limits. If the outside income is brought in 
and mixed with the income made within the Muncipality 
and spent there, the whole income will no doubt be tax¬ 
able, but if the outside income is not at all brought in, 
but is kept at the place where it is earned, it cannot be 


BERAR PATEL AND PATWARIS LAW (1900)„ 
S. 20. 

taken into consideration while assessing the professional 
tax. 35 Cal. 859, Foil. ( Dhobley , A. /• C.) Mal- 
kapur Municipality v. Amrit Waman Dalal. 

5 Nag. L. J. 214 = 66 I. C. 532 = 
18 N. L. R. 121 = A. I. R. 1922 Nag. 10. 

S. 41 (1) A (b)—Interpretation. 

•Notification No. 456, dated 29 th April , 1913— 


Effect—C P. Municipal Act (// of 1922). 
j The operation of the Notification 456, dated the 29th 
April, 1913, is not subject to the maximum of Rs. 500’ 
imposed by proviso 1 to R. 1 of the Hyderabad Resi¬ 
dency O. 112, dated the 18th March, 1899. ( Kinkhede , 
A. J. C.) Deputy Commissioner, akola v. Guru 
Pratap Singh. 22 N. L. R. 153 = 99 I. C. 422 = 

A. I. R. 1927 Nag. 102. 

S. 53—Jurisdiction. 

- Acting beyond jurisdiction—Act can be challeng- 


- u / - 

cd in Civil Courts — Jurisdiction—Plaint allegationr 
determine it. 

Errors in assessment which constitute irregularities 
merely and do not go to the ground work of the tax and 
render the assessment void, can be corrected wholly in 
the manner provided by the statute which creates the 
authority and the remedy so provided must be treated 
as exclusive. On the other hand, where the defects in 
assessment are jurisdictional, rendering them void, the 
peisons aggrieved are entitled to invoke the ordinary 
judicial remedies, and all other violations of law give 
rise to jurisdictional questions. In other words, while 
mere erroneous exercise of judgment is not reviewable 
by the Civil Court, any excess of jurisdiction makes the 
act liable to challenge in such Court. The Jurisdiction 
of Courts depends upon the allegations in the plaint and 
not upon those which may ultimately be found true. 
But for an assertion that an act was objected to as ultra 
id res the plaint must make distinct allegations of fact 
or law how the act was ultra vires. (Dhobley , A. J. C.) % 

Malkapur Municipality v. Amrit Waman Da¬ 
lai.. 5 Nag. L. J. 214 = 65 I. C. 532 = 

18 N. L. R. 121 = A. I.R. 1922 Nag. 10. 

BERAR PATEL AND PATWARIS LAW (1900). 

S. 2—Interpretation. 

-“ Village ” includes a “ k/rl.' 

The suggestion that there could not be more than one 
revenue patel for a village, or that separate revenue 
patels cannot be appointed for the different kheL of one 
village, cannot l>e supported in view of S. 2 according to 
which the expression “ village ” means and includes a 
group of villages and the sub division of a village 
known as a “ khel”. ( Haiti fax , A /. C.) SALABAT 

Khan v. Deo Rao. 99 I. C. 436- 

A. I. R. 1927 Nag. 398. 

Ss. 20 and 6-A (4)—Jurisdiction. 

- Suit for division of balance of emoluments is not 

cognizable by Civil Court. 

A suit as to the division of balance of emoluments by 
the patel in proportion to share under S. 6-A (4) is not 
triable by Civil Courts. (Kotwal, A. J. C.) CHAMPAT 
v . Ganpat Rao. 68 1.0. 506= 

A. I. R. 1923 Nag. 16. 

Rules—Patwari. 

-The wording of the rules is not very precise, but 

it seems to mean that patwari has no responsibility for 
any work arising outside his circle. ( Batten , J.C.y 

LOCAL Govt. C. P. Madho Patwari. 

23 Or. L. J. 567=68 I. 0.157= 
A. I. R. 1923 Nag. 146. 
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BERAR WASTE LAND RULES (1865). 

Proprietary rights. 

_ —Distinct election by the lessee followed by an appli¬ 
cation and agreement between lessee and Government 
eind grant of sanad is essential for acquisition of pro¬ 
prietary rights . 

Where no application for proprietary rights or patelki 
rights was ever made during the continuance of the 
Jease, the mere fact that on the expiry of the iease when 
the assessment was raised the tenant paid the enhanced 
assessment for two years is not enough to constitute the 
proprietary rights referred to in the rules, which con¬ 
template a distinct election by the lessee followed by 
an application and an agreement between the lessee and 
Government to abide by the conditions and then the 
£rant of sanad conferring proprietary rights. (Baker, 
J. C.) JANKUBAI V. PARVATI. 87 I. C. 1036 = 

A. I. R. 1925 Nag. 353. 

Scope. 

- Berar Alienated Villages Tenancy Law—The 

law is not repugnant to Waste Land Rules of 1865, 

R. 3. 

Whether the rights of the Izardars are governed by 
the sanad or by the Waste Land Rules, the power of 
determining the relations between them and their tenants, 
was reserved by the Government, and the making of the 
Berar Alienated Villages Tenancy Law which determines 
such relations cannot be said to be repugnant to either 
•of them. ( '/allifax and Kotwal , A. J. Cs.) DATTA- 

traya v. Secretary of State for India. 

103 I. C. 309 = A. I. R. 1927 Nag. 304. 

BETROTHAL. 

See (1) Damage. 

(2) Hindu Law -Marriage. 

(3) Tort. 

BETTING. 

See (1) Contract act, S. 30. 

(2) Gambling acts (Local Bengal, Bombay, 
Burma and Imperial). 

BHAGDARI TENURE —See Land Tenure. 

BIAS —See PRACTICE—JUDGE. 

BID. 

See Cl) c. P. Code, O. 21, RR. 69 and 82. 

(2) CONTRACT ACT, S. 2 (a) and (b). 

BIDDER AND PURCHASER. 

See (1) C. P. CODE, O. 21 ; Rr. 69 AND 82. 

(2) CONTRACT ACT, S. 2 (a) and (b). 

BIGAMY —See PENAL CODE, Ss. 494 AND 495. 

BIHAR AND ORISSA BOARD OF REVENUE 
ACT (B. & O. I OF 1913). 

S. 1—Jurisdiction. 

. — Bengal Estates Partition Act , .S’. 119 —Action of 
Collector in allotting separate estates on final order from 
Commissioner cannot be challenged in Civil Court. 

When a final order of the Commissioner of Board of 
Revenue passed in first instance or on review has been 
received by the Collector, it is his duty to give the several 
proprietors possession of the separate estates allotted to 
them under S. 94 (1) and his action in so doing cannot 
be challenged in Civil Court. (Courtney-Terrel, C.J ., 
and Ross, /.) RAMBAHAPUR SlNGH v. KESHAVA 
PRASAD SINGH. 8 Pat. 830= 1211. C. 456 = 


AND REVENUE 

BIHAR AND ORISSA EXCISE ACT (1916), 

S. 47. 

S. 6 (1)—Scope. 

■£. 6(1) is not controlled by C. P. Code, S. 114. 
Section 6 (1) is not controlled by S. 114, C. P. Code, 
which does not apply to proceedings under the Estates 
Partition Act and therefore a Board of Revenue exercis¬ 
ing jurisdiction on an application for review is not con¬ 
fined to newly discovered matters which could not with 
due diligence have been disclosed at the original hearing 
by the party applying for review. (Courtmy-Terrel, 
C. /, and Ross, J.) R A M B AH A D U R Si NG H v. K ES H A V A 

PRASAD Singh. 11 p. L. T. 494 = 121 1. C. 456 = 

8 Pat. 830 = A. I. R. 1930 Pat. 130. 

BIHAR AND ORISSA COURT FEES AMEND 
MENT ACT (II OF 1922.) 

Scope. 

- Memo of appeal presented to wrong officer before. 

and received by proper officer after the new Act Court • 
fee under the new Act must be paid—Act has no retros¬ 
pective effect. 

Where a memorandum of appeal was presented to a 
wrong officer before the new Court Fees Act came into 
force but was received and filed by the proper officer 
after the new Act came into force, held, that the memo 
of appeal must bear Court-fees under the new Act. But 
the copies of judgment of decree obtained before the 
present Act came into force must bear stamp under the 
old Act. The fact that they were filed after the new 
Act came into force would not make them inadmissible. 
The present Act cannot have retrospective operation so 
as to impose liability upon appellants to pay Court-fee 
which they were not liable to pay when the copies were 
obtained. (Jwala Prasad, J.) ANAND Ram BraH- 
MAN V. RAMGULAM Sahu. 3 P. L. T. 820 = 

711. C 426= 1922 P. H- C C. 365 = 
1P.L. R. 12 = 2 Pat. 264 = 
A. I. R. 1923 Pat. 150. 

BIHAR AND ORISSA EXCISE ACT (II OF 
1915.) 

S. 2(6) and (14)-Excisability. 

- Medicines containing alcohol are excisable. 

The statement of objects and reasons of the new 
enactment in Bihar and Orissa seems to indicate the 
intention of the legislature to make a medicinal prepara¬ 
tion containing alcohol an excisable article. 24 Cal. 157, 
Not Foil. 45 Cal. 82, Rel. on. (Jwala Prasad and 
James, J J.) EMPEROR v. GOBIND PANDEY. 

10 P. L. T. 316 = 8 Pat. 884 = 120 I. C. 759 = 
1929 Cr. C. 74= A. I. R. 1929 Pat. 302. 

Ss. 47, 70 and 78—Arrest. 

- Sub-Inspector of Excise can arrest without 

I warrant person found committing offence under S. 47— 
S. 78 has no application to such case. 

Under S. 70 of the Act the Sub-Inspector of Excise is 
entitled to arrest without a warrant a person found 
committing on offence punishable under S. 47 of the 
Act and S. 78 has no application to such a case. 
(James, /.) BECHU Ml AN v. EMPEROR. 

31 Cr. L. J. 465 = 1231. C. 68 = 

A. I. R 1930 Pat. 344. 

S. 47 (a), (f) and S. 92—Punishment. 

- Circulars not published in Gazette , exempting 

any excisable article , are not law—Under such unpub¬ 
lished circulars respectable ayurvedic practitioners 
selling medicines containing alcohol may not be prosecut¬ 
ed—But if prosecuted even under misapprehension they 
must suffer at least technical punishment. 

S. 94 empowers the Local Government to exempt any 
excisable article from the provisions of the Act either 


11 P. L. T. 494=A. I. R. 1930 Pat. 130. 
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BIHAR AND ORISSA FOOD ADULTERATION | BIHAR AND ORISSA MUNICIPAL ACT (1922)„ 


ACT (1919), S. 9. 


S. 116. 


throughout the province or in any specified area or as 
regards any specified class of persons. Under S. 92 
such notification when published in the Bihar and 
Orissa Gazette shall have the effect as if enacted in the 
Act. Not so published the circulars in question have 
not the force of law. Therefore, though according to 
instructions contained in unpublished circulars the excise 
authorities would not prosecute a respectable medical 
practitioner (Kaviraj) of repute who sells medicinal 
preparations containing alcohol unless he is endeavouring 
to cheat the Government of excise revenue, but if a 
prosecution is started even under misapprehension, the 
Courts have to inflict some punishment. (Jsoala Prasad 
and fames, JJ.) EMPEROR v. GOBIND PaNDEY. 

10 P. L. T. 316 = 8 Pat. 884 = 120 I. C. 759 = 
1929 Cr. C. 74 = A. I. R. 1929 Pat. 302. 


BIHAR AND ORISSA FOOD ADULTERATION 
ACT (II OF 1919). 

S. 9 (2)--Proviso—Procedure. < 

- Application to hare sample analysed refused — 

Magistrate was wrong in refusing application for 
analysis of sample m custody of local authority. 

A complaint was lodged against the applicant, based 
on an inspection made by the Inspector of the appli¬ 
cant’s factory. The inspection related to the manufac¬ 
ture of mustard oil which the applicant carried on in his ! 
factory. Sample of the oil was taken by the Inspector 
in three phials, one of which was sent to the Chemical • 
Examiner under S. 8 of the Act and the report of the 1 
Examiner showed that the sample was adulterated. That 
was the reason of the prosecution. During the tiial, the 
applicant applied under S. 9 (2) of the Act that the 
sample in the hands of the local authority, which was 
kept by them under snb-S. (2), S. 7, may be sent to the 
Government analyst. The trying Magistrate held that 
by reason of the proviso to S. 9 he was prevented from 
acceding to the application. 

Held that the trying Magistrate was wrong in not 
allowing the petition of the applicant to have the sample, 
in the custody of the local authority, analysed under j 
S. 8. {Wort. J.) GOPINATH SAHU r/. ARK AH MUNI- J 


CIPALITV. 30 Cr. L. J. 895=118 I. C. 328 = 

1929 Cr. C 270 = A. I. R. 1929 Pat. 510. 


S. 14—Interpretation. ! 

-Neither the word “labelled” nor the word “sealed” 

necessarily means that it should contain the name of 
manufacturer. {Jwala Prasad and Ross , JJ.) EMPF.ROR 
v. SHIB Das. 9 P. L. T. 434 = 29 Cr. L. J. 75 = 

106 1. C. 587 = 9 A. I. Cr. R. 352= j 

A. I. R. 1928 Pat. 213. 

S. 14, Cl. (2)—Irregularity. i 

- Inspector not purchasing the entire tin—Accused 

can take advantage of the irregularity. 

Where the Inspector acted illegally in not purchasing 
the entire tin as is required by Cl. (2), S. 14. | 

Held , yet the oil of the tin was found f o be highly j 

adulterated, the accused could take advantage of the 
illegality or irregularity as the procedure adopted by the 
Inspector had prejudiced the accused seriously and 
deprived him of the best evidence to prove his bona fides. 
{Jwala Prasad and Ross , J J.) EMPEROR v. SHIB 
Das. 9 Pat. 434 = 29 Cr. L. J. 75 = 

106 I. C. 587 = 9 A. I. Cr. R, 352 = 

A. I. R 1928 Pat. 213. 


BIHAR AND ORISSA MUNICIPAL ACT (VII 
OF 1922). 

S. 89 (c)—Interpretation. 

-“ Amount of annual assessment" does not mean 

amount of annual assessment in respect of each holding. 


The expression “amount of annual assessment ” does 
not mean amount of annual assessment in respect of each 
holding and it is open where there are more holdings- 
than one to set out the lump sum of assessment instead 
of assessment against each separate holding and in the 
case of personal assessment assessee is not prejudiced by 
the lump sum of assessment being set out. {Das and 

Wort , JJ.) Ganga Prasad v. municipal Commr., 
DUMRAON. A. I. R. 1929 Pat. 745. 

S. 92—Interpretation. 

- Maximum of Rs. 120 is with respect to occupa¬ 
tion of one single holding. 

In S. 92 the expression used is “in respect of the 
occupation of any holding,” and therefore the maximum 
in regard to each holding shall not be more than Rs. 120. 
{Das and Wort, JJ.) GANGA PRASAD v. MUNICIPAL 
COMMR., Dumraon. A. I. R. 1929 Pat. 745. 

S. 98—Assessment. 

- Person assessed in 1912 under Bengal Municipal 

Act — Subsequent assessment under Act of 1922 is not 
ultra vires— Previous assessment is not a right within 
Bihar and Orissa General Clauses Act. 1917, S. 8. 

Assessment under S. 101, Bengal Municipal Act, is 
not a right acquired, within the meaning of Bihar and 
Orissa General Clauses Act, S. 8, merely because the 
assessment under that Act is more beneficial than the 
one subsequently imposed by the Bihar and Orissa Muni¬ 
cipal Act but is a liability incurred. The assessment 
under the Bihar and Orissa Municipal Act is not, there¬ 
fore, ultra vires when it is properly levied. Moreover 
the result of allowing the contention of ultra vires would 
be that any person who had been assessed under the old 
Bengal Act with all its provisions could not in any cir¬ 
cumstances whatsoever come under the jurisdiction of the 
municipalities of Bihar and Orissa under the Act of 1922 
and it will have the effect of repealing S. 1 of the Act 
of 1922 and thus result in assessment of such persons 
under an Act which is already repealed. Colonial Sugar 
Refining Co., Ltd. v. Irwmg, (1905) A. C. 369, Dist. 
{Wort, j.) Commr., Patna Municipality v. 
Kshetro Das Bose. 11 P. L. T. 390 = 

A.I.R. 1930 Pat. 189. 

S. 100(1)—Liability. 

-Under S. 100(1) occupation is not the test of 

liability. ( Croope , J.) BHAGALPUR MUNICIPALITY 

v. Maulavi Fair. A. I. R. 1930 Pat. 370. 

Ss. 116 and 119-Procedure. ^ 

- Procedure regarding imposition of assessment not 

questioned—It cannot be subsequently challenged in 
Civil Court unless it is shown to be ultra vires— Juris¬ 
diction, 

Having regard to the provisions of Ss. 116 and 119 
no Civil Court has jurisdiction to enquire into a question 
of fact which the legislature has placed within the juris¬ 
diction of the municipal authorities the subject-matter 
of the Act, c.g., imposition of tax on a holding as a 
dwelling-house when the validity of the proceeding under 
which or by which the municipal authorities came to 
assess this holding as a dwelling-house is not challenged 
and is not shown to be ultra vires of the authorities. 
35 Cal. 859. Ref. {Wort, J.) PATNA MUNICIPALITY v . 
Kshetro Das Bose. IIP. L. T. 890= 

A. I. B. 1930 Pat. 189. 

Ss. 116,117 and 95—Scope. 

-Provisions of Ss- 116 and 117 apply to an assess¬ 
ment under S. 95. {Fasl AH , /.) MUNCPL. COMMR. 
OF BARH V. JAGDISH PRASAD. 11 P. L. T. 38 = 

119 1.0. 884=A. I. B. 1929 Pat. 235. 
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EIHAK AND ORISSA MUNICIPAL ACT (1922), 
S. 119. 

S. 119—Procedure. 

__ Asscssce preferring objection under Municipal 

Act—Municipality not disposing it of as prireided in 
that Act and suing to enforce its claim—Suit can be 
rightly dismissed. 

Where an assessee preferred his objection under 
the Municipal Act, but the municipality failed to dispose 
of that objection in the manner provided in the Act, a 
suit by the municipality to enforce its claim for the tax 
assessed by it can be rightly dismissed. 1 Cal. 409, Dist. 

(fazl Aliy /.) MUNCPL. COMMR. OK BARH zl JaG- 

dish Prasad. 11 P. L. T. 38 = 119 I. C. 884 =- 

A. I. R. 1929 Pat. 235. 

S. 196—Scope. 

-j n order that S. 196 may come into operation 

there must be proof that the property has vested in the 
Commissioners. {Ross, /.) 1<ADHA KlSHUN MaR- 

wari v. Emperor. 27 Cr. L.J. 1111 = 97 I.C. 423 = 

A. I. R. 1927 Pat. 52. 

Ss. 197, 198, 200 and 201—Injunction. 

- Removal of encroachment on reads—Permanent 

or temporary injunction against re unreal cannot be 
granted. 

Ss. 197, 198, 20C and 201 lay down a scheme relating 
to removal of projections which show how little a house¬ 
holder can by recourse to the Ci\il Court resist the re¬ 
moval of even an old platform projecting over a public 
drain if Municipal Commissioners decide upon such 
removal and proceed in accordance with Ss. 197 and 
198. Permanent injunction against the removal is so 
much opposed to the scheme, that even temporary 
injunction cannot be granted especially where the ob¬ 
struction has already been removed on the ground that 
under the Act the hou eholder would otherwise be 
deprived of the right to it although he may succeed in 
establishing his claim. A.I.R. 1923 Pat. 597, Dist. 
{Dhavle, J.) BHAN KUMAR CHAND v. ARRAH 
Municipality. 120 I.C. 30 = A. I. R. 1929 Pat. 613. 

S. 230 (2) and S. 196—Operation. 

-Failure to comply with a requisition issued by the 

Commissioners under S. 196 is a condition precedent to 
a person’s liability to fine under S. 203. {Ross, J.) 
Radha Kishun Marwari v. Emperor. 

27 Cr. L. J. 1111 = 97 I. C. 423 = 

A. I. R. 1927 Pat. 52. 

S. 259 (1), (14)—Inter retation. 

-“ Manufacture ” does not cover the use of an oil 

engine. 

The plain meaning of the words “ manufacture, pro¬ 
cess or business” used in Cl. 1, sub-Cl. (14) of S. 259 
does not contemplate the use of an oil engine. {Wort, 

/.) Lal Singh z/. arrah Municipality. 

HA.I.Cr.R. 25 = 29 Cr. L.J. 756 = 
110 I. C. 788 = 10 P. L. T. 393 = 
A. I. R. 1928 Pat. 506. 

S. 259 -Legality. 

- Renewal of license refused—No reason assigned — 

Refusal is not illegal. 

The provisions of sub-S. (2) of S. 259 of the Munici¬ 
pal Act themselves supply the only reason for which 
refusals of certain licenses can be made. But the omis¬ 
sion of the commissioners to give the only reason which 
they could give for such refusal cannot be regarded as 
making their refusal illegal. 

The Municipality has the right to declare that within 
the whole area of the municipality, certain offensive or 
dangerous trades cannot be carried on without a license. 
'17 C. W. N. 531, Foil. {Bucknill and Ross , //.) 


BIHAR AND ORISSA PUBLIC DEMANDS 
RECOVERY ACT (1914). S. 43. 

Madaran Kassab V. Emperor. 4 Pat. 311 = 

86 I. C. 964 = 3 Pat. L. R. Cr. 150 = 

6 P. L. T. 528 = 26 Cr. L. J. 900 = 
1925 P. H. C. C. 44 = A. I. R. 1925 Pat. 540. 

S. 259 (1), (14)—Notification. 

-- ft is necessary for a municipality to notify to 

the public that a certain offence has been created under 
a certain resolution—Person cannot be convicted for the 
breach of the resolution in the absence of such notifi¬ 
cation. 

If an offence is to be created by a by-law or order or 
notice, then it is necessary for those who have power 
under the Act to create such offence to publish the fact 
so that the public at large may know that such an 
offence has been created. A meeting of the commission¬ 
ers of a municipality resolved under S. 259 that certain 
trade should not be carried on within the area of that 
municipality without a license but no notification what¬ 
ever to the public was made of this resolution. Pro¬ 
secution of a certain person was commenced for a 
breach of this resolution. 

Held , that conviction could not stand as it was neces¬ 
sary for the municipality, to notify to the public that 
such an offence had been created. {Wort, J.) LAL 

Singh v. arrah municipality. 

11 A. I. Cr. R. 25 = 29 Cr. L. J. 756 = 
110 I.C. 788 = 10 P.L.T. 393 = A. I. R. 1928 Pat. 506. 

S. 263—Offensive Trade. 

- Pounding of tobacco leaf for the manufacture of 

fyooka tobacco is not an offensive trade • 

Where it has been found that the mauufacture of 
hooka tobacco is not one giving rise to offensive or 
unwholesome smells, a person cannot be prosecuted 
under S. 263 for not taking out a license for carrying on 
the pounding of tobacco leaf for the manufacture of 
hooka tobacco. {Mullick, J.) CHAIRMAN, PURULIA 

Municipality v. Bishun Sao. 29 Cr. L. J. 1017 = 

112 I. C. 345 = 11 A. I. Cr. R. 270 = 

A. I. R. 1928 Pat. 193. 

S. 356—Interpretation. 

-“ Directed ” means a direction by the body who 

are granted the pou'er to make by-laws. 

The word “directed” in S. 356 does not refer to a 
direction by the Act, but it means a direction by the 
people or the body, who are granted the power to make 
by-laws, orders or to issue notices. {Wort, J.) LAL 

Singh v. Arrah Municipality. 

11 A. I- Cr. R. 25 = 29 Cr. L. J. 756 = 
110 I. C. 788= 10 P. L. T. 393 = 

A. I. R 1928 Pat. 506.. 

S. 377 (1) and (2)—Scope. 

-Section 377 (1) and (2) do not cover cases of 

contract: 65 I. C. 105, Rel. on. ( Macpherson , /.)• 
Rambilakh Singh v. Chairman, Dinapur 
Nizamat Municipality. 7 P. L. T. 529 = 

97 I. C. 128 = A. I. R. 1926 Pat. 462.. 

BIHAR AND ORISSA PUBLIC DEMANDS 
RECOVERY ACT (IV OF 1914). 

S. 43. 

- Plaintiff claiming benefit of general rule—Onus 

is on defendant to prerue that general rule does not 
apply. 

Before the plaintiff can make out a case under the 
general rule, he need not establish that the proviso has- 
no operation in his case. The onus of establishing that 
the case came within the proviso and not within the 
general law is upon the defendant. {Das and Scroope ,. 
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BIHAR AND ORISSA PUBLIC DEMANDS 
RECOVERY ACT (1914), S. 45. 

//.) Nabin Chandra Ganguli v. Munshi 
\1 ander. 6 Pat. 606= 1011. C. 707 — 

8 P. L. T. 590 = A. I. R. 1927 Pat. 248. 

S. 45—Applicability. 

•Does not apply to suits to set aside sales held iu 


1900. 


The provisions of S. 45 of the Bihar and Orissa 
Public Demands Recovery Act, 1914 which was passed 
on the 1st of July,1914 and came into force in November 
of that year were held not to apply to a suit to set 
aside a sale held on 3rd September, 1906. {Ross, J.) 
GOKAKAN PRASAD SINGH V. MALIK WaRIS ALI. 

1 Pat. L. R. Civ. 285 = 711. C. 957 = 

A. I. R. 1924 Pat. 183. 

S. 46—Right to sue. 

■Recorded patiiidar holding beuami for another or 


transferring by private arrangement—Beneficiary or 
transferee cannot sue to set aside rent decree on grounds 

other than fraud. 

Where the recorded patnidar is a benamidar for 
another, or where the recorded patnidar has transferred 
his interest to another by private arrangement, that 
other is a representative of the recorded tenant and is 
bound by a rent decree obtained under the Act against 
♦ he recorded tenant and by the sale held thereunder. 
His suit therefore for setting aside the sale on grounds 
other than that of fraud is barred byS.46. {Jwala 
Prasad and Bucknilf JJ ) ABDUL GaPFAR^ F ^. 

downing. 5 Pat. 415— 8 Pat. L. T. 343 

DOWNING. L c g93 _ A i E . 1926 Pat. 465. 

Sch. II, R. 43—Auction Sale. 

• / 1). can purchase in auction in execution of 

J * C . T% * I. • A - J . / - m « 


BILLS OF LADING ACT (1856), S. 3. 

BIHAR AND ORISSA VILLAGE ADMINIS¬ 
TRATION ACT (III OF 1922). 

S. 53—Panchayat. 

-Where the Panchayat is competent to take 

cognizance of particular offences under S. 53 the Magis¬ 
trate before whom the complaint is lodged in respect of 
such offences is bound to transfer the complaint to the 
Panchayat or to record a reason for his not doing so 
under the proviso to S. 53. If the Magistrate does not 
comply with the requirements of that proviso, the trial 
is bad. ( Jwala Prasad , /.) SHF.ONATH OJAH v. 

Emperor. 29 Cr. L. J, 726 = 110 I. C. 582 = 

10 A. I. Cr. R. 380. 

BILL OF EXCHANGE. 

See NEGOTIABLE INSTRUMENTS ACT. 

BILL OF lading. 

See Shipping. 

BILLS OF EXCHANGE ACT (45 and 46 Vic. 
Ch. 61.) 

Ss. 13 (2) and 89—Applicability. 

■Sections apply to negotiable instruments . 


certificate for other dues such as cess—Prohibited sale is 
voidable—Title vests from date of sale—Sale due to I 
default of co sharer purchaser enures for benefit of all. ( 

The prohibition contained in R. 43 applies only to 
sale of a tenure in execution of a certificate for arrears 
of due rent from the tenure. It does not apply to sales 
held in execution of certificate for any other dues such 
as cess. The execution with respect to a certificate for 
cess will therefore be governed by the general provisions 
of the Civil Procedure Code which enjoins no prohibi¬ 
tion upon a judgment-debtor making any purchase. 
The purchase by a judgment debtor of a tenure or hold¬ 
ing with respect to which the prohibition contained in 
S. 43 applies does not itself render the sale void but it 
can be avoided upon the application made by the decree- 
holder or any other person interested in the sale. The 
purchase by a co-sharer at the certificate sale does not 
ordinarily enure for the benefit of the other co-sharers. 
But where the sale is brought about by the default, 
laches or fraud of one of the co-sharers who purchases 
the property the co-sharer stands in fiduciary relation¬ 
ship with the other co-sharers in the propeity and he 
cannot take advantage of his own laches or fraud so as 
to deprive the other co-sharers of their interest in the 
property. The title of the purchaser in the certificate 
sale does not depend upon the delivery of possession in 
order to perfect his title. It vests in him from the date 
the sale took place. The further proc eding of obtain¬ 
ing sale certificate or dakhaldehani are merely in 
furtherance of the sale which has taken place. {Jwala 
Prasad and Kulwant Sahay, //.) MASUDANLAL v . 

Ram Gulam Sahu. 3 Pat 458 = 78 I. 0. 807= 

5 P. L. T. 447 = 1924 P. H 0. C. 240 = 
3 Pat. L. R. Civ. 146 = A. I. R. 1924 Pat. 647. 


The principle of S. 13, Cl. 2 of the Bills of Exchange 
Act taken with S. 89 is applicable to negotiable instru¬ 
ments though there is no express provision that antedat¬ 
ing or postdating of a bill or a note or an endorsement 
does not by itself make the document invalid. ( Ramesam , 

/.) Nallaya Goundan V. Palani Goundan. 

1926 M. W. N. 726 = 98 I. C. 308 = 

A. I. R. 1926 Mad. 1154. 

S. 27 (3)—Holder. 

- Negotiable Instruments Act , S. 9— Holder hav¬ 
ing lien on the bill is a holder for value. 

A person holding a bill of exchange sent to him for 
collection with a lien on the bill is a holder for value or 
for consideration. {Shah, Ag„ C. J.) ROYAL BANK 

of Scotland v. Rahim Cassum and Son. 

87 I.C. 982 = 49 Bom. 270 = 27 B. L. R. 606 = 

A. I. R. 1925 Bom. 369. 

BILLS OF LADING ACT (IX OF 1856). 

S. 1—Applicability. 

•Where goods are shipped under a bill of lading 


and the consignee claims the goods under that bill of 
lading, the ship owners need not show that the consignee 
expressly authorized his shipping agent to accept the 
terms in the bill of lading. The consignee is bound by 
the terms. ( Marten , C. J. and Blackwell , J.) BOMBAY 
Steam Navgn. Co. v. Vasudev. 52 Bom. 37 = 

29 B. L. R. 1551 = 106 I. C. 470 = 

A. I. R. 1928 Bom. 5. 

S. 3—Evidence. 

Bills of lading are prima facie evidence of 


articles being given to shipping Company unless stated 
otherwise. 

In the absence of any proof that the Bills of Lading 
were granted under a misrepesentation, without any 
default on the part of the person signing them, and 
wholly due to the fault of the shipper or the hclder of 
such bills of lading, the particular marks as shown in 
the respective Bills of leading must be held to have been 
put on board. But generally in view of the difficulty 
of verifying particular marks on articles of a similar 
nature shipped on board, the shipping Companies 
protect themselves by inserting a clause that the marks 
and numbers though shown in the Bill of Lading are 
unknown to them and that they do not admit that the 
marks or numbers shown in the Bill of Lading are 
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correct. They also protect themselves against oblitera¬ 
tion of marks. In such cases the onus is on the plaintiff 
to prove by evidence aliunde that articles bearing the 
particular marks are actually handed over to the ship¬ 
ping Company. {Kennedy, J. C. and Rupchand Bila- 
ram, A. /. C.) MESSRS. POHUMAL BROS. v. THE 
Karachi port Trust. 18 S. L. R. 106 = 

92 I. C. 206 = A. I. R. 1925 Sind 221. 

S. 3—Scope. 

--S. 3 of the Bills of Lading Act is limited to the 

master or the person signing the bills. ( Kennedy /. C. 
and Rupchand Bilaram, A. J. C.) MESSRS. POHUMAL 

Bros. v. The Karachi Port Trust. 

18 S. L. R. 106 = 921.0. 206 = A.I.R. 1925 Sind 221. 

BIRBHUM GPIATWALI LAND REGULATION 
(BENG. REGN. XXIX OF 1814). 

Alienation. 

-- Bengal Ghatwali Lands Act (5 of 1839) —Bengal 

Regulation (4 of 1910), A. 8— Ghatwali tenures in 
Birbhum are not alienable. 

The inalienability of a ghatwali tenure is a settled 
principle of the general law and with regard to those in 
Birbhum, Bengal Regn. 29 of 1814 and Act No. 5 of 
1859, which the Regulation of 1910 does not purport to 
affect, have specifically affirmed it. 9 Cal. 187 (P. C.), 
Ref. The regulation of 1910 far from being on its face 
a regulation altering the general law as recognized by the 
above Regulation of 1814 and Act of 1859, only brings 
in ghatwals as zemindars incidentally and for the sake 
of "uniformity. Where the muchilika taken from a 
ghatwal provided “I will not allow any thief, badmash 
or absconder to live within the jurisdiction of my 
taluk, neither will I plot or conspire against Govern¬ 
ment nor help others in doing the same. I will not 
discharge, without the order of Government, such persons 
under me who have been engaged in doing police 
duties; if it be found necessary to discharge any such 


BOMBAY ABKARI ACT (1878), S. 6. 

is that in the former case there is no tenure between the 
zamindar and the ghatwal who holds direct from the 
Government, while in the latter the tenure exists. In 
the former case, while the lands af the ghatwali are still 
deemed to be within the zemindari, the zemindar no 
longer pays the Government revenue for them and has, 
therefore, no claim to the underground rights ; his only 
right connected with these lands is to receive the differ- 
ence between the rent paid by the ghatwal and the 
amount of the Government revenue which was assessed 
on this part of the zemindari. If the Government does 
not claim the mineral rights there is no one to whom 
they can belong but the ghatwal. But in the latter case 
the zemindar still pays the Government revenue on 
; these lands and if the ghatwal claims minerals lie must 
i show some transaction which grants him the minerals 
either expressly or by necessary implication. ( Das and 

i Ross, //.) Satya Niranjan Chakravarty v. 
i Sushila Bala DaSI. 4 Pat. 799 = 90 I. C. 613 = 
j A. I. R. 1926 Pat. 103. 

S. 5- Tenure. 

-A suit by the purchaser of a tenure under S. 5 for 

recovery of possession is governed by 12 years period. 
(Jwala Prasad and Ross , //.) H. MATHEWSON v. 

Secretary of State. 3 Pat. 673 = 84 I. C. 405 = 

A. I. R. 1924 Pat. 616. 

S. 5—Validity of Sale. 

-Secretary of State cannot question sale for arrears 

of rent under S. 5. ( Jwala Prasad and Ross, JJ.) H. 

Mathewson v. Secretary of State. 

3 Pat. 673 = 84 I. C. 405 = A. I. R. 1924 Pat. 616. 

BIRT. 

See (1) C. P. Code, S. 60. 

(2) Hindu Law—Religious Office. 

, (3) T. P. ACT, S. 6. 

BLINDNESS. 


person, I will first send an information thereof or report 
his faults to the authorities and abide by such orders as 
will be passed by them.” 

Held, that the Ghatwal held under conditions which 
are more extensive than that of merely supporting with¬ 
in his zemindari the police, in respect of whom he has 
to pay the amount determined by the Deputy Commis¬ 
sioner, and which are also substantial enough to leave 
his inability to alienate unaffected, as if the Regulation 
of 1910 and its predecessors had not passed and that the 
Regulation of 1910 contains nothing which can be con¬ 
strued as or operates to the same effect as a release or 
discharge of the Government’s right to have the inalien¬ 
ability of the tenure enforced unless and until it effec¬ 
tually puts an end to it. A. I. R. 1924 P.C. 5, Ref. 

Held, further, that the maxim cessente ratione legis, 
■cessat et ipsa lex or any corresponding rule would have no 
application to the case. (A.I.R, 1925 Pat. 346. Reversed). 
(Viscount Sumner.) ASHUTOSH DEO v. BANSIDHAR 

Sheraff. 7 Pat. 744 = 55 I. A. 249 = 

48 C. L. J. 64 = 32 C. W.N. 880 = 
9P.L. T. 549 = 109I.C. 730 = 
r 28 M. L. W. 798 = A. I. R. 1928 P. C. 177 = 

55 M. L. J. 7 (P.C.). 

Ghatwali Tenure. 

- Land Tenure—Ghatwali tenure—Ghatwal can 

he a mourashi mokarraridar—Distinction between 
ghatwali within and outside Regulation pointed out. 

A person may be a mourashi mokarraridar and also a 
ghatwal. (1918 P. H. C. C. 305 and A.I.R. 1924 P.C. 5, 
Ref.) The distinction between a ghatwali within the 
regulation and ghatwali which is outside the regulation 


See HINDU LAW—SUCCESSION. 

BOMBAY ABKARI ACT (V OF 1878). 

Ss. 6 and 7— Public Servants. 

- Public servants ( non-covenanted) of Government 

in Excise Department—Appointed by Commissioner — 
Dismissal—Provisions of S. 7 must be strictly complied 
with. 

The plaintiff was employed as Acting Inspector in the 
Excise Department on a salary of Rs. 125 per mensem. 
He was dismissed from the service by the Commissioner 
j of Customs, after making a formal inquiry into certain 
charges of misconduct brought against him. Plaintiff 
' filed a suit against the Secretary of State for India for 
wrongful dismissal, as the inquiry in respect of charges 
of misconduct against him was not conducted according 
to the regulations framed by Government for dismissal 
i of the non-covenanted servants and therefore claimed 
; Rs. 50.000 as damages for wrongful loss of service and 
injury to his reputation. 

Held, that the plaintiff did not hold the appoint¬ 
ment at the will and pleasure of the Government, that 
the plaintiff was appointed in the Excise Department by 
the Commissioner of Customs under S. 6 of Abkari Act, 
1878, and not by the Government direct. Gould v. 
Stuart , (1896) A. C 575, Followed. The Legislature by 
statute has restricted the power of dismissal under S. 7 
and that provision must be strictly complied with before 
an officer is dismissed. {Kajiji, J.) DlNSHAW J. JAVERY 
v. SECRETARY OF STATE FOR INDIA 

24 Bom. L. R. 210 = 

67 I. C. 280= A. I. R. 1922 Bom; 17. 
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BOMBAY ABKARI ACT (1878), S. 34. 

S. 34—Pledge. 

_ Bombay Land Revenue c odc,S. 137 Pledger 

indebted to Government owing t ■ unpaid instalments of 
foreign liquor license—Stock of wine already pledged 
Government has priority over pledgee's rights. 

S was indebted to the Government on account of 
unpaid instalments of a foreign liquor license. But the 
stock of wines was already pledged to P Bank. 

//eld, that Government had priority over P Bank as 
pledgee. S. 137 was applicable to this case although 
the priority of Government as staled in the section is | 
over any claim against any land or holder thereof. {Wild, i 

j. c.) Peoples Bank of northern India v. 
Messrs. Shahani Bros. A. I. R. 1930 Sind 185. 

Ss. 43 (1) (a) and (b)—Apparatus. 

-- Cr. P. Code, S. 35 — Offences of possessing 

illicit l if/ nor and of possessing apparatus for manu- 
fa luring such liquor arc distinct. 

The offence of possessing illicit liquor is not necessarily 
covered by the offence of possessing the apparatus for 
manufacturing such liquor. The two offences are quite 
distinct. (1890 \ Rat. Unrep. Cr. C. 523, Foil. ( Fawcett 
wd Mirziy JJ.) Emperor v. Pandu avachit 
BH1I 30 B.L. R. 378=108 1. C. 512 = 

52 Bom. 277= 29 Cr. L. J. 412 = 
10 A. I. Cr. R. 114 = A. I.R. 1928 Bom. 141. 


S. 43—Punishment. 

__ Cultivation of bhang—Deterrent punishment is 

called for as such offences arc difficult for detection. 

The offences like cultivating bhang are difficult to 
detect and when discoverd should be dealt with in such 
a manner as to deter other persons from committing 
similar breaches of law. A fine of Rs. 25 was held to 
be entirely inadequate. {Kincaid, J. C. and Barlcc, 

a / c) Emperor v. Budho. 7 A. I. Cr. R. 290 = 
9 28Cr. L. J. 162=991. C. 594 = 

A. I. R. 1927 Sind 112 


The more appropriate form of punishment for an 
offence under the section is imprisonment and not fine. 
(Kennedy, J. C. and Tyabji, A. J. C.) EMPEROR v. 

cfiJLAB 20 S. L. R 1 = 27 Cr. L. J. 300 = 

92 I. C. 588 = A. I. R. 1926 Sind 176. 


S. 43 (1)—Search. 

_ Cr. P. Code, S. 103 —Panchas not witnessing 

every detail of search docs riot vitiate search if search 
carried on in presence of accused, provided possession of 
offending object can be proved beyond doubt from 

evidence. 

The mere fact that the Panchas are not present 
throughout a search under S. 43 (1) {a), and do not 
witness every detail of it is not sufficient in itself to 
vitiate the conviction, especially where the accused is 
himself present at the search, and it is open to the Court 
to find the fact of possession of an offending article 
proved, provided that on a consideration of all the 
evidence in the case it is satisfied that the fact has been 
Droved beyond reasonable doubt. 4 Cr. L. J. 390, 20 Cr. 
L. J. 742, Pist.; 41 Cal. 350; A. I. R. 1925 All. 434 and 
A. I. R. 1926 All. 188, Foil. ( Mirza and Broomfield , 
//) DINKAR NHANU MANGAONKAR v . EMPEROR. 

32 B. L. R. 344= A. I. R. 1930 Bom. 169. 

S. 45 (c)—Sale. 

-- Keeping for sale in forbidden bottles docs not 

amount to selling. 

Where the accused is found in his shop to have kept 
for sale ordinary denatured spirit in bottles, which were 
not full corked quart or pint bottles, 

Held, that the accused cannot be said to have violated 
the condition, because it is not proved that he sold 
ordinary denatured spirit in the forbidden bottles. 


BOM. ACKNOWLEDGMENT OF DEBTS, IN* 
TEREST AND MORTGAGES REGN. (1827), 

Cl. 15. 

Per Fawcett, J. —The word “sell” in condition 5 of 
the license cannot be properly construed as covering 
words such as “ or keep for sale”. {Fawcett and 
Palkar, JJ.) EMPEROR v. S. V. MARATHE. 

29 Bom. L.R. 1012 = 103 I.C. 834 = 8 A.I Cr.R. 442 = 

28 Cr. L. J. 754 = A. I. R. 1927 Bern. 518. 

BOMBAY ACKNOWLEDGMENT OF DEBTS, 
INTEREST AND MORTGAGES REGULA¬ 
TION (V OF 1827) 

S. 14—Interpretation. 

- ft operates only in absence of contract to contrary 

—Applies to mortgage debt also. 

The word “debtor” in S. 14 is certainly wide enough 
to cover a debtor who has given security by way of 
mortgage. S. 14 must be read as if the words “ in the 
absence of a contract to the contrary ” preceded the 
operative words of the section. When a debtor tenders 
to a creditor really part of his debt, not the entire debt, 
and asks him to take that in full satisfaction of the debt 
it is clear law that the creditor is entitled to refuse to 
accept the tender, because otherwise he would virtually 
preclude himself from saying that he had not been paid 
the full amount due. The Court would construe S. 14 if 
possible, so as to be consistent with that part of the 
common law and the same rule is in fact enacted for 
India by S. 38, Contract Act. S. 38 only reproduces 
what was the old law applicable not only in England but 
in India prior to the enactment of the Contract Act. 
Leaving out of account S. 38 of the Contract Act. and 
S. 84 of the T.P. Act, if a debtor mortgagor tenders an 
insufficient sum in payment of the entire mortgage debt 
due from him and asks that the mortgagee shall accept 
that tender as being the full amount due to him under 
his mortgage then S. 14 will not operate to allow cessa¬ 
tion of interest on the insufficient amount tendered. 

{Fawcett, J.) NADERSHAW SHF.RIARJI V. SHIRINBAI 

Bapuji. 25 Bom. L. R. 839 = 87 1. C. 129 = 

A. I. R. 1924 Bom. 264- 

S. 15 (3)—Applicability. 

- Mortgagee hainng pewer to enter into possession 

of mortgage property but not bound to do so — Snb-S. (3)* 
is applicable to such mortgages and is not limited 
to cases where creditor has been placed in possession and 
remains in possession. 

Sub-S. (3) is not limited to the case where the credi¬ 
tor has been placed in possession and remains in pos¬ 
session. The terms of S. 15 (3) are general and wide 
enough to cover mortgages whereby the mortgagee is not 
bound by the terms of the mortgage to enter into posses¬ 
sion of the mortgage property though the mortgagee has 
power so to do. The mortgagee is, therefore, entitled 
by the institution of a civil suit to cause the mortgage 
property to be applied to the liquidation of his debts by 
sale of the property unless it could be shown that there 
was a special agreement or recognized usage or law to 
the contrary. {Sir Lancelot Sanderson .) NlLKANTH 
BALWANT NATU V. VlDYA NARASINH BHARATHr 

Swam I. A. I. R. 1930 P.C. 188. 

Cl. 15 (3)—Sale. 

- In absence of contrary , contract property can be 

brought to sale. 

In absence of agreement to the contrary mortgagee 
can bring to sale the mortgaged property under cl. 15 
(3). {Macleody C.J. and Shah, J.) NlLKANTH BAL- 
WANT NATU?. SHRI VIDYASHANKAR BHARAT! AND 

others. 26 Bom. L. B. 455 = 801. C. 393= 

A.I.R. 1924 Bom. 387. 
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BOMBAY ADMINISTRATION OF ESTATES 
REGULATION (VIII OF 1827). 

Taxation. 

- -Bombay Pleaders Act (17 of 1920), Sch. 3, A’. 5 

—Succession Act (1925), S. 390 —General Clauses Act 
(1897), S.S( 1). 

Proceedings under the repealed and re-enacted Succes¬ 
sion Certificate Act must be taxed in exactly the same 
way after, as before, the Act of 1925, for there is no sub¬ 
stantial difference involved in the principle of the pro¬ 
visions. The words in sub-l\. (c) (vi), of R. 5. of Sch, 
3 to the Bombay Pleaders Act, viz., “ any other special 
or local Act,” clearly cover Regulation 8 of 1827. Con¬ 
sequently R. 5 applies to all applications of appeals 
under any other special or local Act. ( Marten , C. J. 
and Baker , /.) RaJARAJESHV/aRASHRAM v. Sva- 
rupanandtirtha. 29 Bom. L. R. 1031 = 

103 I. C. 637 ---A. I. R. 1927 Rom. 499. 

BOMBAY BHAGDARI AND NARWADARI 
TENURES ACT (V OF 1862). 

S. 1—Separation. 

- Separation of a portion of nari'a land by pro¬ 
prietor—Recognition of the portion by Collector as 
separated sub-division—Such portion must be considered 
as a recognise l sub-division. 

Where the proprietor of a recognised sub division of 
a Narva separated from that land a portion for the pur¬ 
poses of building, and where the Collector recognised 
the separation of that portion for building purposes, 
Held , that such separation in no way derogated from 
the constitution of the narva homestead, and that the 
separated portion must be considered as a recognised 
sub-division. ( Macleod, C.J. and Coyajee, J.) Bai 

Samju v. Lallubhaj Tulsibhai. 

27 Bom. L. R. 958 = 88 I. C. 1034 = 

A.I.R. 1925 Bom. 476. 

S. 3—Adverse Possession. 

- Bhagdari lands are amenable to adverse posses¬ 
sion as any other property. 

There is nothing in the Bhagdari Act to prevent any 
person from acquiring rights to bhagdari property by 
adverse possession against the previous proprietor of a 
bhag. 37 Bom. 380 ; 386 and 33 Bom. 116, Foil. 28 
Bom. 399, Dist. ( Patkar , /.) GULABBHAI v. BhaG- 
VAN. 30 Bom. L. R. 980 = 114 I. C. 266 = 

A. I. R. 1928 Bom. 377. 

S. 3—Lease. 

- Lease for a long period of time is void. 

A lease for 500 years is void under ihe Bhagdari Act. 
(Shah, Ag. C. J. and Crwnp, J.) CHATURBHAI 

Lallubhai v. Matibhai Bapuji. 

24 Bom. L. R.1315 = 77 I. C. 962= 

A. I. R. 1923 Bom. 146. 

S. 3—Transfer. 

- Transfer really of portion of bhag but ostensibly 

of whole — Transferor taking advantage of transfer 
for long period applying to avoid it—Subject to equities 
transfer is null and void. 

The transfer by the owner of a bhag ostensibly of 
the whole, but purporting to be of a portion of it is null 
and void provided where the transferor has taken the 
advantage of transfer for a considerable period, before 
he can be allowed to avoid it regard must be had to the 
equities of the case. (Madgavkar and Allison, //.) 

Damodher Bechhar v. Mohan Javer. 

31 B.L. R. 1422=A. I. R. 1930 Bom. 121. 

BOMBAY CITY MUNICIPAL ACT (III OF 1888) 

Applicability. 

— 7 — Cr . P. Code , S. 562 (1-^)-^. 562 (1 -A) {does 
not apply to offences under the Act. 


BOM. CITY MUNICIPAL ACT (1888), S. 16. 

Sub-Sec. (1-A), S. 562, is confined to cases of an 
offence under the I enal Code and does not apply to an 
offence punishable under the City of Bombay Municipal 
Act : A. I. R. 1926 Bom. 230, Foil. (Fawcett and 
Mirza, JJ .) MERWANJI M. MlSTRY v. EMPEROR. 

30 Bom. L. R. 375 = 109 I. C. 502 = 
52 Bom. 250 = 29 Cr. L. J. 566 = 
10 A. I. Cr. R. 286 = A. I. R. 1928 Bom. 152. 

Construction. 

-A construction which would facilitate the carrying 

out of the object of the Act ought to be adopted rather 
than a construction which would retard the fulfilment of 
the object. ( Rangnekar , J .) MUNICIPAL CORPORA¬ 
TION or Bombay v. Ckarandas. 

30 Bom. L. R. 16S = 108I. C. 488 = 

A. I. R. 1928 Bom. 104. 

Interpretation. 

- Premises do not mean contiguous buildings of 

one owner. 

Definition of the word “premises” meaning buildings 
which are contiguous to each other and owned by one 
private person, is not supported by any of the provisions 
of the Municipal Act. (Patkar and Baker , //.) 

Amratlal v. Emperor. 30 Cr. L. J. 5 = 

11 A. I. Cr. R. 500 = 30 Bom. L. R. 1422 = 
112 I. C. 773 = A. I. R. 1928 Bom. 632. 

Private Rights. 

- Private rights cannot be interfered with beyond 

Limited penoers conferred by statute. 

The Court ought moit stiongly to deprecate the use 
of the Municipal Act for the purpose of interfering in 
any way with the rights of private ownership beyond 
those limited powers which the Corporation had 
obtained by statute for the necessary protection of the 
public and the enforcement of proper sanitation. 
(Taraporewala, J .) ALIMAHOMED SALEH MAHOMED 

v. Municipal Commissioner of Bombay. 

27 Bom. L. B. 581 = 87 I. C. 771 = 

A. I. R. 1925 Bom. 458. 

Ss. 3 (m) and 380—Interpretation. 

- Definition of “ ozvner," in S. 3 (m) applies to 

S. 380. 

There is nothing is S. 380 which renders the defini¬ 
tion of “ owner” in S. 3 (m) inapplicable either to the 
case of the owner of a hut or shed or to the case of the 
owner of the land on which such hut or shed stands. In 
each case the definition is one that can properly be 
applied without there being inconsistency with the rest 
of the section. (Fawcett and Mirza, J J.) LAXMAN 
Pandu v. Emperor. 30 Bom. L. R. 339 = 

109 I. C. 344 = 10 A. I. Cr. R. 176 = 
29 Cr. L. J. 520 = A. I. R. 1928 Bom. 136. 

S. 16 (j)—Power to vote. 

- Employee in a newspaper inserting advertise¬ 
ments of Corporation is not disqualified to vote on that 
ground alone. 

The clause does not mean that no councillor who 
happens to be an employee in the office of a newspaper 
in which advertisements relating to the affairs of the 
Corporation are inserted can vote at a meeting of the 
Corporaton held to consider the question whether the 
fares charged by the Bombay Electric Company should 
or should not be increased. (Mulla, /.) K. F. NARI¬ 
MAN v. Municipal Corporation, Bombay. 

25 Bom. L. R. 689 = 831. 0. 856 = 47 Bom. 809= 

A. I. K. 1923 Bom. 305. 
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bom. CITY MUNICIPAL ACT (.1888), S. 33. 

S. 33 -Revision. 

-- -Decision under—Revision docs not he C. P. 

( \ Judge acting under S. 33 is not a Court within the 
meaning of the C. P. Code and hence no revision lies 
from this decision under S. fla. C. P. Code. {Majcod, 
C. J. and Crump. J.) R. S. NAVALKAK v. MRS. 

Sakoj.n, Naidu. 25 Bom. 1^3=73Bo*^. 

S. 36 (q)—Interpretation. 

_* Majority ” means absolute majority. 

The word “ majority ” in S. 36 (q) of the Act means 
absolute majority having regard to the fact that the 
words used are “a majority of votes of the councillors 
present and voting on that question. (Black™JR J.) 

i u pktit v municipal Corpora i ion, Bombay. 

J ' 29 Bom. L. R. 1430 —1051. C. 759 = 

A. I. R. 1927 Bom. 622(c). 


BOM. CITY MUNICIPAL ACT (1888), S. 36. 

beneficiary. It is no part of his duty as a trustee to 
vote at meetings of the Corporation in matters affecting 
the company as the beneficiary would have him to do. If 
no such duty is imposed upon him by law it cannot be a 
case of conflict between two duties. Nor can it be a 
case of conflict between interest and duty. In a suit to 
decide the validity or otherwise of the votes of A and B 
at a meeting of the Bombay Corporation, held to decide 
the question of increase in the tramway fares, it was 
contended that their votes were invalid as they were the 
holders of a medallion from the said company. The 
medallion on one side bears the words “Member of 
Tramways Committee of the Bombay Municipality,” 
and on the other, the words “Allowed to stand on back 
platform of cars when there is no room inside—Bombay 
Electric Supply and Tramways Co., Ltd.” It was 
admitted that the holder of a medallion even though he 
had to stand when there was no room inside had to pay 
the usual fare like any other passenger. 

Held , that it is impossible to conceive what share or 


m 


ntuii mat it ~ -7- 

__ Councillor , to be disqualified must be interested j pterest a holder of a medallion could have in the said 

11 the matter before the meeting. ” ! company. It cannot also be said on principle, that a 

In construing S. 36, cl. (p), regard must be had to the Councillor, who happens also to be the editor of a news- 
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“matter” before the meeting. A Councillor having an 
interest in a lease of iand within the meaning of Cl. (g) 
cannot be held by reason of his having that interest only 
to be disqualified from voting on a question relating to a 
loan to the Corporation contemplated by Cl. (//). 

( Afulla.J .) K. F. Nariman v. Municipal Cor¬ 
poration, Bombay. 25 Bom. L.R. 689 = 

831. C. 856=47 Bom 809 = 
A. I. R. 1923 Bom. 305 i 

Interest ’ means pecuniary or material interest — 


paper and to whom as editor a complimentary pass is 
issued by the Tramway Company for correspondence 
purposes, has an interest in the company within the 
meaning of S. 36. cl. (p). ( Mulla , /.) K. F. NARIMAN 

v municipal Corporation, Bombay. 

25 Bom. L. R. 689 = 83 I C. 856 = 
47 Bom. 809 = A. I. R. 1923 Bom. 305. 

Ss. 36 and 37—Vote. ! 

Meet in g to elect a president—Reti ri ng president 


— ' / flfprp mtUftJ J’Cl It mil r y Ur rruill r / Uf trill r 1 .H - 0 ‘ _ f. . . ... f 

Trustee of a share-holder—Medallion-holders—Editor | chairman of Out mceting-Candidates getting equal 
l YUSltL f m + r* Im 1 %'iftn it crtiti 11 (T m tti tr bv dfClWltlK lots—— 


with complimentary fast-/Merest of 

The interest contemplated by S. 36, cl. ( p) and by 
S 16 , sub S. (1), cl. 1 /*) of the Act, must not be too 
speculative and remote. It must not be a mere senti¬ 
mental interest such as that which a father may have in 
the prosperity of his son. Where there is a pecuniary 
advantage, or a reasonable expectation of a pecuniary 
advantage, it must be regarded as an “interest” within 

the meaning of the section. The interest in a contract 

is pecuniary, it is immaterial that the amount involved 

is trifling. Even if the interest is not pecuniary, it must 
at least be a material interest. It is clear on the 


votes—Chairtnan giving casting-vote by dfawing lot 
Vote is valid—Regulations of 28 th March. 1927 arc not 
ultra vires. 

On 1st April, 1927, a meeting of the Bombay Muni¬ 
cipal Corporation was held to elect a president. The 
retiring president was elected chairman under the pro¬ 
visions of S. 36 (g). Bombay City Municipal Act. There 
were four candidates for election, but the fourth one 
withdrew his candidature. In the first ballot t\ken the 
three other candidates obtained votes as follows : the 
plaintiff, 36 ; the second defendant 31, and the third one 
30. In accordance with certain regulations passed by the 

a n a _ _ a . a tea * ( t I III . 


, „uace of S. 36 (p) that a councillor, whose name j Corporation on 28th March, 1927, the third candidate s 
language _ tk* name was then eliminated, and a second ballot was 


stands as a share-holder on the register of the said 
company, and who has a beneficial interest in the shares, 
is disqualified from voting or taking part in discussion 
of any matter pertaining to the said company. It is 
also clear that if the shares stand, not in his name, but 
in the name of a nominee of his, the beneficial interest 
being in him, he is similarly disqualified. The shares 
a^ain may stand in the name of a councillor who holds 
them not in his own right but as a trustee for another. 
Where the shares stand in the name of a person who 

has no beneficial interest, hecannot.it seems, vote at 

meetings of that company in a manner inconsistent with 
the interests of the beneficiaries. The reason is that he 
derives the position which he holds as a member of the 
company from the legal ownership of the shares. But 
if such person is also a member of the Corporation, he 
is entitled to vote and take part in the discussion of any 
matter relating to the company in which his name 
stands as a share-holder. He is under no obligation to 
vote in a manner beneficial to the interests of the cestui 
que trust , for he does not owe the membership of the 
Corporation having regard to the fact that he is a share¬ 
holder of that company. He commits no breach of con¬ 
tract if he votes in contravention of the interest of his 


name was then eliminated, and a second ballot was 
taken. In that ballot the plaintiff and defendant 2 
each obtained 49 votes. The chairman did his best to 
decide between the two candidates, and finding himself 
unable to draw any distinction between them on merits 
he drew lots in order to enable him to give his casting- 
vote impartially, and gave his casting-vote to defendant 
2. Plaintiff sued to set aside the election of defen¬ 
dant 2, 

Held , that ; (1) the legislature has not in S. 36 (q) 
of the Act in any way fettered the presiding authority 
as to the means by which he may make up his mind, 
whether by exercising his judgment, consulting a 
friend, spinning a coin, drawing lots, or otherwise, 
before intimating his preference for or choice of one 
candidate or another. The chairman, therefore had 
given a valid casting vote. The chairman did exercise 
his judgment in considering the respective merits of the 
two candidates, and by reason of their equality of merit 
he was entitled to> assist himself in choosing between 
them by drawing lots. (2) S. 37 (l) of the Act does 
not prescribe the method of appointment or in any way 
fetter the decision of the members of the Corporation 
upon this question, and so the regulations of 28th March, 
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1927 are mere machinery for giving effect to the decision 
of the Corporation upon that question, and that the 
regulations are intra vires. (. Blackwell , J.) J. 13. PETIT 

v municipal Corporation, Bombay. 

29 Bom. L. R. 1430-105 I. C. 759- | 

A. I. R. 1927 Bom. 622. I 

S. 63 (k)—Jurisdiction. ! 

- Building quarters for Municipal servants is for : 

promoting public convenience—Such a matter is within , 
the discretion of the Municipality and Court of law can- 
not interfere. 

The building of quarters for Municipal servants should 
be held to be a measure likely to promote public con¬ 
venience. The matter lies within the discretion of the 
Municipal Commissioner and Corporation and a Court 
of law cannot interfere with the exercise of that disere- i 
tion. (Macleod , C. J. and Coyajee , /.) MUNICIPAL 

Corporation of Bombay v. Ranchoddas Vand- 
RAVANDAS. 27 Bom. L. R. 1130-90 I. C. 695=- 

A. I. R. 1925 Bom. 538. | 

S. 63 (k)—Scheme. i 

-i Contemplation by Municipality for utilization of 

the ground-floor for shops cannot disentitle it from 
proceeding with the scheme. 

Where the Municipality had in contemplation the 
utilization of the ground floor of the premises to be built 
upon the area in suit as shops. 

Held , that there was no sufficient ground for holding 
that the Municipality could not proceed with the scheme. 
(, Macleod , C.J. and Coyajee , J.) MUNICIPAL CORPORA¬ 
TION of Bombay v. Ranchoddas Vandravandas. 

27 Bom. L R. 1130 - 90 I. C. 695 = 

A. I. R. 1925 Bom. 538. 

S. 69 (b)—Approval. 

The approval in 3. 69 ( b ) is to the “purpose” referred 
to in that sub-section, and not to the contract. ( Marten , 
C. J. and Blackwell, J.) PANDU LAXMAN GawaND 
V. MUNICIPAL CORPORATION OF BOMBAY. 

A. I. R. 1930 Bom. 414. 
Ss. 69 (b) and 92 (d)—Scope. 

-A sanction given in a “ particular case ” within 

S. 92 cannot cover another subsequent contract, where 
there are variations in parties and terms between the 
first contract and the subsequent contract. ( Marten , C. 
J. and Blackwell , /.) PANDU LAXMAN GAWAND v. 
MUNICIPAL CORPORATION OF BOMBAY. 

A. I. R. 1930 Bom. 414. 
' S. 83—Dismissal. 

- Standing Committee is considered domestic 

tribunal with powers to dismiss or appoint servants with¬ 
out retaining ordinary law as to dismissal of servant by 
master—Safeguards to such right enunciated—As a rule 
no review by Civil Court is permissible nor can an 
appeal lie. 

Under S. 83 the Standing Committee is constituted a 
domestic tribunal delegating to ic the right to appoint 
and the right to dismiss without retaining under it the 
ordinary law’ regulating the dismissal of a servant by his 
master. But this right is subject to certain safeguards, 
viz., (1) that there must be evidence before the tribunal 
on which it can reasonably find that the ground of dis¬ 
missal stated in the statute is in fact proved before it, 
and (2) secondly that any inquiry before it must be con¬ 
ducted in accordance with the principles of natural jus¬ 
tice, and that in particular the accused must be given an 
opportunity of being heard in his own defence and of 
cross-examining the opposing witnesses and also of cal¬ 
ling his own witnesses, and (3) thirdly, that the decision 


BOM. CITY MUNICIPAL ACT (1888), S. 147- 

must not be based on purely capricious grounds. The 

matter further is not left open to be reviewed in a Court 
of law, nor does an appeal lie from the decision unless 
the servant can make out that the above safeguards 
have been violated : (English case law discussed.) 

( Marten , C. J. and Blackwell , /.) MANEKJI NAOROJl 
BALSARA V. MUNICIPAL COMMISSIONER OF BOMBAY. 

32 Bom. L. R 463-A. I. R. 1930 Bom. 320. 
S. 91 —Acquisition 

_ Acquired property directly vests in Co/poration 

and no transfer from Government is necessar)—Land 

Acquisition Act , 5'. 31, does not apply. 

S. 91 pro tanto modifies the provisions in the Land 
Acquisition Act so as to vest the property in the 
Corporation on payment of compensation awarded, 
instead of in the Government and therefore no transfer 
from Government to the Corporation is needed. The 
provisions of S. 31 do not apply in the case of acquisi¬ 
tions made by virtue of the provisions of S. 91 of the 
Municipal Act and payment of the .ompensation amount 
by the Commissioner is enough. Where the Munici¬ 
pality retained the money as the price of the land which 
they had agreed to convey to the payee. S. 91 (2) cannot 
be said to be infringed. (Setalvad, J.) BOMBAY 

Municipality v. Damodar Bros. 45 Bom. 725 = 

23 Bom. L. R. 35 = 60 I. C. 571 = 
A. I. R. 1921 Bom. 214. 

- No notice is necessary to eject tenants—Land 

Acquisition Act (1894), S. 16. 

On the acquisition of the lands, leases and underleases 
come to an end and no notice to the tenants and sub¬ 
tenants is necessary before they can be ejected. 
(Setalvad, /.) BOMBAY MUNICIPALITY v. DAMODAR 

BROS. 45 Bom. 725-23 Bom. L. R. 35 = 

60 I. C. 571 = A. I. R. 1921 Bom. 214. 

S. 91—Applicability. 

-- Bombay Rent (War Restrictions') Act. (1918)— 

Land Acquisition Act—Land acquired under—Rent 
Act docs not apply—Land Acquisition Act. 

The Bombay Rent Act was not intended to apply to 
premises acquired under the Land Acquisition Act for 
public purposes. Dodds v. Shepherd (1876) 1 Ex. D. 75 
1 Ref. ( Sctalvad , J.) BOMBAY MUNICIPALITY v. M. 

Damodar Bros. 45 Bom 725 =60.1. C. 571 = 

! 23 Bom.L. R. 35 = A. I. R. 1921 Bom. 214. 

Ss. 92 and 69. 

- Provisions requiring sanction are compulsory. 

j Provisions requiring sanction of the Municipal 
j Corporation to contracts are not merely directory but 
| compulsory: Young & Co. Mayor, etc., of Royal 
Leamington Spa. (1883) 8 A.C. 517 ; 27 Bom. 618 and 
27 All. 592, Foil. ( Marten , C. J. and Blackwell , /.) 
PANDU LAXMAN GaVVAND V. MUNICIPAL COR¬ 
PORATION OF BOMBAY. A. I. R. 1930 Bom. 414. 

S. 110—Debentures. 

- A r egotiable Instruments Act , S. 13— Bombay 

| Municipal debenture. 

The debentures issued by the Bombay Municipality 
are not in the ordinary form of a negotiable instrument 
and are not negotiable instruments either under the 
Negotiable Instruments Act or otherwise, in the absence 
of evidence of custom of the market. ( Marten , C. J. 
and Blackwell , /.) MERCANTILE BANK v. D’SlLVA. 

52 Bom. 810 = 1121.0. 824 = 30 Bom. L.R. 1225 = 

A. I. R. 1928 Bom. 436. 

S. 147—Liability. 

- Additional Municipal tax—Tenant liable to fay 

such tax—Notice is not necessary—Bombay Rent (War 
Restrictions') Act (Bom. Act II of 1918), S. 6. 
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S. Oof the Bombay Rent (War Restrictions) Act, 1918 
applies to an entirely different state of facts to that 
which was intended to be covered by the provisions of S. 
147. Under S. 147 (1) where the rent paid by the tenant 
is less than the rateable value, the landlord can recover 
from the tenant the tax which he has to pay on the dif¬ 
ference between the rent payable by the tenant and the 
rateable value fixed by the Municipality. The right to 
claim from the tenant, under S. 147 (1), payment of a 
certain portion of the Municipal taxes, whicn are pri¬ 
marily leviable under S. 146 from the lessoi, has 
nothing to do with the question of rent payable by the 
tenant. ( Macleod , C.J. and Coyajee , /.) SORABJI RUS- 
tomji V. R. H. Patuk. 27 Bom. L. R. 1092- 

89 I. C 859 = A. I. R. 1925 Bom. 532. 

Ss. 147 and 146—Tax. 

- •Tenant sub letting premises at rent higher than 

his mutt—Tax increased by Municipality—Tenant is 
liable to landlord for increased Tax levied—Landlord 
and Tenant. 

Plaintiff let to defendant a certain property at a certain 
monthly rent including all taxes and rates whatsoever. 
Defendant sub let the same at a much higher rent and 
municipal taxes were increased on that basis. Plff. hav¬ 
ing paid them sued Deft, for the increased portion paid 
by him Held , that he was entitled to a decree. S. 147 
means that the lessor from whom taxes are leviable 
under S. 146 has a claim against tenant if the rateable 
value of the premises exceeds the amount of rent pay¬ 
able by the tenant. Ordinarily when the lease is granted, 
it would be intended that the lessor should be liable to 
pay the taxes which would be based on the rent pay¬ 
able under the lease, and it is difficult to think that the 
parties contemplated that in case of an increase in the 
assessment, it should fall on the landlord and not on 
the tenant. ( Macleod , C . J. atid Shah , J.) DARA- 
SHAH BOMANJI DUBASH v. LlPTON AND CO., LTD. 

24 Bom. L. R. 479 = 67 I. C. 430 = 

A. I. R. 1923 Bom. 70. 

S. 164 (2)—Valuation oi property. 

- Deduction for tub baths etc. cannot be made. 

In respect of buildings no deduction in their rateable 
value should be allowed to the owner, for the cost of 
bath tubs and lavatories and electric lights and fans. 
Without these conveniences the premises would not be 
let. Electric fittings in a residence do nor come within the 
term machinery. ( Macleod , C.J. and Shah , /.) HaJI 

Dawood*'. Municipal Commissioner, City of 
BOMBAY. 24 Bom. L. R. 476 = 67 I. C. 426 = 

A. I. R. 1922 Bom. 386. 

Ss. 162 and 485—Notice. 

- •Notice for increased assessment—Service on rent 

collector on behalf of family of owner is legal. • 

Under S. 162, Bombay Municipal Act, special notice 
on an owner of a house should be served when 
•.here is an enhancement in assessment. If the notice is 
served on a person who recovers rent on behalf of the 
family, the service may be called proper service under 
the Act, because such a servant is a servant of the 
family of the owners within the meaning of snb-CI. (b) 
of S. 485, of the Act. (Ranguckar, J.) MUNICIPAL 
Corporation, Bombay v. Charanpas. 

30 Bom. L. R. 169 = 108 I. C. 488 = 

A.I.R. 1928 Bom. 104 (a). 

S. 219—Revision. 

-- Chief Judge of Small Cause Court , is “persona 

designata” and no revision lies against his order. 

Under S. 219, the Chief Judge of the Small Cause 
Court, Bombay, is a “persona designata ” and not a 
Court. His order being final the High Court has no 


BOM. CITY MUNICIPAL ACT r 1888), S. 267. 

jurisdiction to entertain a revision application against 
his order. 21 Bom. 279; 31 Bom. 604 ; A. I. R. 1923 
Bom. 421; A. I. R. 1923 Bom. 290, Foil, and 30 Mad. 

326, Ref. {Madgavkar and Wild , J /.) AHMED SUL- 
LEMAN DlNATH v . MUNICIPAL COMMISSIONER OF 

BOMBAY. 32 Bom. L. R. 178 =125 I. C. 448 = 

A. I. R. 1930 Bom. 231. 

S. 231— Rent farmer. 

- Rent farmer is deemed to be otutier. 

A person who is a “rent farmer” in respect of certain 
property is deemed to be the owner thereof within the 
meaning of S. 231. A. I. R. 1928 Bom. 527, Foil. 

(Mirza and Broomfield , J J.) SHFRIF DADU MlYAJI 

t>. Emperor. 32 Bom. L. R. 332= 

A. I. R. 1930 Bom. 165. 

S. 248—(amended)—Interpretation. 

- “Employed in any premises" means employed in 

private residence. 

The words “persons employed in any premises” in 
S. 248 should be construed as referring to the servants 
who are employed in the private residence. {Patkar 
and Baker , //.) AMR AT LAL v. EMPEROR. 

30 Cr. L. J. 5 = 11 A. I. Cr. R. 600 = 

30 Bom. L. R. 1422 = 112 I. C. 773 = 

A. I. R. 1928 Bom. 532. 

S. 248—Rent Contractor. 

- Rent contractor is liable to comply with requisi¬ 
tion under S. 248. 

A rent contractor falis within the definition “owner” 
in S. 3, cl. (m). of the Act and as such he is the person 
who under S. 248 of the Act is liable to comply with the 
requisition of the Municipal Commissioner under S. 248. 

(Patkar and Baker , //•)) AZIZ GaFFOOR v. Em- 

peror. 30 Cr. L. J. 17 = 30 Bom. L. R. 1439 = 

112 I. C. 849 = A. I. R. 1928 Bom. 627 . 

S. 248 (1) (c)—Rent farmer. 

- Municipality can proceed either against landlord 

or rent fanner. 

The proper construction of S. 248 (1) (c) is that the 
Municipality may at their option proceed either against 
the landlord or his lessee who under the terms of his 
lease is entitled to sub let the premises and receive rent 
from his sub-tenants. The term “owner,” as defined in 
the Act, covers both cases. A, I. R. 1928 Bom. 527, 
Ex pi., A. I. R. 1928 Bom. 136, Ref. ( Mirza and 
Patkar , J J.) JAFFAR C ASSAM MOOSA V. EMPEROR. 

30 Bom. L. R 1442 = 1121 C. 861- 
11 A. I. Cr. R. 546 = 30 Cr. L. J. 29 = 
53 Bom. 131 = A. I. R. 1928 Bom. 528. 
S. 249—Premises. 

-A godown in which more than 20 persons are 

employed as workmen or labourers, though contiguous 
to a residential building of the same owner, is premises 
within S. 249. ( Patkar and Baker , JJ.) AMRATLAL 
v. Emperor. 30 Cr. L. J. 5 = 11 A. I. Cr. R. 500 = 

30 Bom.L. R. 1422= 112 I. C. 773 = 

A. I. R. 1928 Bom. 5S2. 

S. 257 (1)—Notice. 

- Notice requiring mutter to raise water to storage 

tank by means of hand Pump can't be given under S. 257 
The Commissioner can under S. 257 requisition 
work to bring the condition of the privy or water-closet 
within the previous provisions of the chapter with regard 
to their construction and maintenance, and nothing 
whatever is said throughout the chapter with regard to 
the water supply. The Commissioner is not entitled to 
give a notice under S. 257 (1) directing the landlord to 
maintain the water closet in good order by pumping a 
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sufficient quantity of water into the cistern. ( Macleod, 
C. J. and Siiah, /.) S. MAHOMED HaJI EMPEROR. 
23 Bom. L. R. 178 = 25 Or. L. J. 968=81 1. C.616 = 

A. I. R. 1924 Bom. 337. 

S. 296 (B.)—Acquisition. 

- Municipality may acquire land outside the 

street. . . 

It is clear beyond all doubt, not only that the Munici¬ 
pality may acquire land for the purpose of making a 
street but that they may acquire, if it seems expedient, 
land outside the regular line of such street provided it is 
contiguous. In cases of this sort, each must be deter¬ 
mined upon its own circumstances, and the circumstances 
consist first and foremost of the precise terms of the Act 
in question and, secondly the thing which is proposed to 
be done. (Lord Dunedin.) KHANDERAO VlTHOBA 

Kore v . Municipal Corporation, Bombay. 

22A.L.J. 11 = 79 I.C. 948 = 19 M.L.W. 1 = 
1924 M.W.N. 77 = 33 M.L.T. 462 = 
28 C.W.N. 375 = 26 Bom. L. R. 193 = 511. A. 14 = 
5 L. R. P. C. 53 = 48 Bom. 185 = 2 Pat. L. R. 108 = 

39 C. L. J. 201 = A. I. R. 1924 P C. 3 = 

46 M.L.J. 169 (P. C.). 

—Road construction—Corporation can acquire 


BOM. CITY MUNICIPAL ACT (1888), S. 471. 

case of the owner of a hut or shed or to the case of the 
owner of the land on which such hut or shed stands. In 
each case the definition is one that can properly be 
applied without there being inconsistency with the rest of 
the section. (■Fawcett and Mirza, JJ.) ^AKSHMAN 
P4NDU v. EMPEKOR. 30 Bom. L.R. 339 - 

10 A.I. Cr. R. 176 = 29 Cr. L.J. 520= 109 I.C. 344- 

A. I. R. 1928 Bom. 136 (a). 

S. 402—Fruits. 

-Fruits are articles of human food. 


more land than necessary so as to recoup themselves for 
the expenses. 

The Corporation are entitled under the powers given 
them by Act III of 1888 to acquire more land than is 
necessary for the actual construction of a new road and 
the widening of an old road in order that by the re-sale 
of surplus land they may recoup themselves for the 
expenses of construction and widening. 47 Cal. 500 
(P.C.). Galloway v. Mayor and Commonalty of London 

(1866) L.R 1 H. L. 34, Ref. 

Per Macleod, C. J. Considering the whole of S. 296 
together with Ss. 90, 91 and 92 it must be held that 
power has been given to the Commissioner to acquire 
frontages whenever it may seem expedient for the Cor¬ 
poration to acquire them, the only restriction on such 
powers being that the decision regarding the expediency 
must be arrived at honestly and on reasonable grounds. 
{Macleod , C. J. and Fawcett, J.) KaNDERAO VlTHOBA 
V. MUNICIPAL CORPORATION OF BOMBAY. 

23 B.om. 361 = 63 I. C. 581=A. I. R. 1921 Bom. 230. 

S. 349 -A—Building. 

- Commissioner can allow to be erected to any 


height. 


The words “ except with the written permission of the 
Commissioner ” in S. 349-A of the Act form a general 
exception to the regulations in Ss. 349-A and 349-B and 
the Commissioner, if he thinks it proper, can allow 
building to be erected to any height. {Scott. C. J '. and 
Batchelor , /.) ADVOCATE-GENERAL OF BOMBAY v. 

ISMAIL HASHIM. 611. C. 143 = 23 Bom. L.R. 158. 

S. 349-B—Building. 

■Maximum height of. 


Fruits are articles of human food within the scope of 
S. 402, Cl. 2. {Patkar and Murphy , JJ.) BOMBAY 
Municipality v . Venkanna. 30 Bom. L R 1128 — 
52 Bom. 780 = 12 A. I. Cr. R. 30 = 30 Cr. L. J. 168 = 

113 I. C. 506 = A. I. R. 1928 Bom. 413. 

Ss. 402, 403 and 471—Private market. 

■Accused constructing a structure consisting of 


shops abutting a street—Shops let to tenants—No inter 
communication between the shops—Tenants not selling 
the same commodity—Shops and user were held not to 
constitute a private market within Ss. 402 and 403. 

The accused with the sanction of the municipality 
erected a structure designed to be let as small shops 
abutting on a street. The shops were let to tenants. 
There was no inter communication between the shops. 
Each tenant was independent of the other. Majority of 
tenants sold fruits. The shops looked like stalls or 
booths. The customers purchased the goods standing 
on the pavement of the road and had no right to enter 
the shops. 

Held ; that the structure was nothing more than a 
collection of shops and its user did not constitute a 
private market within the meaning of Ss. 402 and 403 ; 
9 Bom. 272 ; 11 Bom. 106 ; Mayor of Manchester v. 
Lyons , (1882) 22 Ch. D. 287 ; 10 Mad. 216, Cons. 
{Patkar and Murphy, JJ.) BOMBAY MUNICIPALITY 
v Venkanna. 30 Bom. L.R 1128 = 52 Bom. 780 = 

12 A. I. Cr. R. 30 = 30 Cr. L. J. 168 = 
113 I. C. 506 = A. I. R. 1928 Bom. 413. 

S. 412-A (b)—Ghee. 

Ghee does not come in “other milk products .” 


The words “ maximum prescribed by S. 349-A ’ in 
S. 349-B of the Act cover an alternative maximum, 70 
feet or such other height as the Commissioner may 
authorize by written permit. {Scott, C. J. and Batche¬ 
lor, J.) Advocate-General of Bombay v. Ismail 
HaSHIM. 61 I. C. 143 = 23 Bom. L. R. 158. 

Ss. 380 and 3 (m)—Applicability. 

■Definition of “ owner ,” in S. 3 (m) applies to 


The words “ other milk products” appearing in 
S. 412-A (b) should be construed ejusdem generis with 
reference to what precedes those words and the mean¬ 
ing to be given to them should be less comprehensive 
than they would otherwise be if they stood by themselves 
without the words‘‘milk, butter” preceding them. They 
would include such products of milk as are the direct 
results of milk and would be liable to speedy decay, like 
butter, as for example, whey, curd, or cream, and would 
not include ghee which is not the direct result of milk 
and is not liable to speedy decay. {Mirza and Pat¬ 
kar, JJ.) Ratansi MIPJI v . Empercr. 

53 Bom. 627 = 120 I. C. 356 = 31 Bom. L. R. 681 = 

31 Cr. L J. 103 = 1929 Cr. C 41 = 

A. I. R. 1929 Bom. 274. 

Ss. 471 and 394—Defence. 

■Storing oil without license—License having been 


S. 380. 

There is nothing in S. 380, which renders the defini¬ 
tion of “owner” in S. 3 {m) inapplicable either to the 


wrongfully refused is no defence to charge. 

The fact that license was wrongfully refused is no 
answer to a charge of storing oil without license con¬ 
trary to S. 394. {Shah and Crump, JJ.) NARANDAS 
Karsindas v. Emperor. 45 Bom. 1076 = 

23 Bom. L. R. 353 =22Cr. L. J. 321 = 611. C. 49 = 

A. I. R. 1921 Bom. 445. 
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S. 471—Sentence. 

- Offence under—Warning and discharging the 

accused on his removing the nuisance is not a sentence 
according to law. 

Warning and discharging the accused on his remov¬ 
ing the nuisance complained of is not a form of sentence 
or order that the Magistrate has power to pass in the 
case of an offence under S. 471 ; the accused should 
either be punished or acquitted. (. Fawcett and Mirza , 

JJ.) Merwanji Mistry v. Emperor. 

62 Bom. 250 = 30 Bom. L. R. 375 = 
29 Cr. L. J. 566 = 109 I. C. 502 = 
10 A. I. Cr. R. 286 = A. I. R. 1928,B.om. 152. 

S. 515 —Interpretation. 

- Magistrate may direct Municipal Commissioner 

to take measures in matters other than those referred to 
in sections mentioned in sub-S. (1) —Court is not compe¬ 
tent to consider whether Legislature should have confer¬ 
red such powers on Court—Mere residence is enough 
qualification for complaint—Mental assurance that 
licence would be granted docs not absolve from duty not 
to cause nuisance inside—General considerate• ns about 
public convenience should not croerridc main purpose of 
section. 

Purely as a matter of construction there is nothing in 
the terms of the section to justify the contention that the 
second part of cl. (a) of sub-S. (2), which relates to the 
direction to the Municipal Commissioner to take such 
measures as to such Magistrate shall seem practicable 
and reasonable, applies only to the exercise of the powers 
under anyone of the sections mentioned in sub-S. (1). 
The scheme of the section clearly is to give the right to 
any person to make a complaint where there is any 
nuisance or where in the exercise of any of the powers 
conferred by the respective sections, more than the least 
practicable nuisance has been created. The extent of 
the power of the Court is indicated in sub-S. (2), and 
the whole of cl. (tf) of sub-S. (2) applies both to the 
case of nuisance, as well as to the case where in the 
exercise of powers under certain sections of the Act 
more than the least practicable nuisance is created. 
The argument, that the Legislature could not have con¬ 
templated that a Court should control and regulate the 
discretion of the Municipal Commissioner as to matters, 
about which the Municipal Commissioner would possess 
special knowledge, is not acceptable. This section 
appears to have been enacted for the protection of 
persons residing in the city ; audit provides a remedy 
which is open to any resident of the City. The extent 
of the power of the Court is to be found in the words of 
cl. (a) of sub-S. (2). That provision undoubtedly 
implies some limitation upon the powers of the Com¬ 
missioner and so some control over his acts where a 
proper case for giving direction to him in connection 
with a nuisance is made out. It is not open to a Court 
to consider whether the Legislature should have confer¬ 
red such powers upon the Court or not. It may be that 
the absence of proceedings under this section has tended 
to create an impression as to the meaning and scope of 
this section which is not accurate. It is open to the 
Court to consider whether the existence of stables, 
having regard to all the facts, is or may be dangerous to 
life or injurious to health, even apart from the question 
of malaria. Whether the complainant is a paying guest 
or a tenant is not material. If he resides in the house 
that is sufficient for the purpose of enabling him to 
complain of the nuisance. Where a complaint was 
made against certain stables as a nuisance and the 
owner had incurred heavy costs in putting them up, and 
had sound grounds for expecting grant of licence through 


BOM. CITY MUNICIPAL ACT (1888), S. 515. 

the support of the Municipal Commissioner, held that 
though he may have felt assured in his mind on account 
of the support which he had of the Municipal Commis¬ 
sioner, so far as the licence was concerned, he was not 
absolved from the obligation to see that no nuisance 
was caused by him to any residents in the locality. It 
has also to be remembered that while under the Rent 
Act, he may not be able to eject his present tenants, this 
nuisance itself, if allowed to remain, may be an effective 
means of enabling him to get possession. Where it was 
argued that the Commissioner’s discretion should not 
be interfered with, so as to effect public convenience. 
Held that such general considerations cannot be allowed 
to override the main purposes of the section in dealing 
with a particular nuisance; 

Per Crump , /.—The circumstance that the wrong¬ 
doer is in some sense a public benefactor has never been 
considered a sufficient reason for refusing to protect by 
injunction an individual whose rights are being persist¬ 
ently infringed. 2 Ch. D. 692, 2 C h. 588, Foil. 
{Shah, Ag. C.J. and Crump , /.) BOMBAY MUNICI¬ 
PALITY V. L. R. Mallandainf.. 48 Bom. 241 = 

25 Bom. L. R. 1321 = 26 Cr. L. J. 374 = 

84 I.C. 854 = A. I. R. 1924 Bom. 241. 

S. 515—Nuisance. 

- Private and public nuisances can be remedied by 

injunction by one or all residents affected—Court can 
order refusal to grant license for stables but the order 
does not geroern all cases of license for stables. 

It is necessary for the protection of the health and 
comfort of the inhabitants of a big city like Bombay or 
Calcutta that any resident, who is affected by a nuisance 
in the manner mentioned in S. 3 (z) of the Municipal 
Act, should have a right to go to a Magistrate over the 
head of the Commissioner or the Corporation and ask 
that the Commissioner should be restrained from exer¬ 
cising his powers so as to affect the complainant’s indi¬ 
vidual right as resident by the creation of a private 
nuisance. If private nuisance affects two or three 
houses, the inhabitants of the two or three houses might 
either join in a complaint before the Magistrate and ask 
the Magistrate to decide specifically that the particular 
nuisance is a private nuisance affecting the residents of 
houses A , B and C. With regard to a public nuisance 
also, any resident of Bombay can ask for an order under 
S. 515, and, if the Court finds a public nuisance proved 
the order of the Court would give relief to the public of 
the locality as against the nuisance, and vacating of 
any one or more houses would not mean an abatement 
of the nuisance in respect of the public. In the case of 
a public nuisance, no particular limits need be defined. 
The relief which the Court can grant, under S. 515 of 
the City of Bombay Municipal Act, in cases of public 
as well as private nuisance is, inter alia , abatement of 
the nuisance by ordering the Commissioner not to grant 
a license for stables, etc. But it does not follow from 
the Court’s making an order on the Commissioner that 
he should not grant a license, that that order is to 
govern all circumstances and all cases at all times. 
Where the Court passes an order under S. 5l5 to abate 
a nuisance with reference to a particular house, and that 
house falls vacant subsequent to the passing of the order 
and is not to be used any more for purposes other than 
those connected with the stables, the order ceases to have 
any operation. (Taraporrwala* J.) ALI MAHOMED 

Salh Mahomed r. Municipal Commissioner of 

Bombay. 27 Bom. L. R. 581 = 871. 0. 771 = 

A. I. R. 1925 Bom. 458. 

- Person causing nuisance should ordinarily be 

treated as a necessary party to the proceeding . 
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BOMBAY CITY MUNICIPAL ACT (1888), 
Sell. M. 

The person who is said to have caused the nuisance, 
should be made a party to the proceedings, both in the 
inquiry which may be made by the Magistrate under 
S. 5l5 of the Act, and on the appeal in the High Court. 

Quaere. —Is the Government Pleader entitled to be 
heard in a matter of this kind ? {Shah, Ag. C. J. and 

Crump, J.) Bombay Municipality v. L. k. Mal- 
LANDA1NE. 48 Bom. 241 = 25 Bom. L. R. 1321 = 

26 Cr. L. J. 374 = 84 I.C. 854 = 
A. I. R. 1924 Bom. 241. 

Sell. M, Part II—Interpretation. 

- “Oil {other sorts')" includes sweet and cocoanut oil. 

Sweet and cocoanut oil is “oil” within the meaning of 
the expression “oil (other sorts)” used in Sch. M, Part 
II of the City of Bombay Municipal Act. ( Shah and 
Crump , //.) NARANDAS KaRSANDAS v. EMPEROR. 

45 Bom. 1076 = 23 Bom. L. R. 353 = 
22 Cr. L. J. 321 = 611. C. 49 = 
A. I. R. 1921 Bom. 445. 

BOMBAY CITY MUNICIPALITIES ACT 
(XVIII OF 1925.) | 

S. 46—Liability to pay Tax. 

- Seventeen tenants occupying a house—Each tene¬ 
ment having separate number , separate connexion with 
drain and separate entrance—Rule framed by City 
Municipality making each house liable for stillage water 
tax—Each tenement held liable to pay tax and every tene¬ 
ment was "house". 

A owned a house in Belgaum. It was entered as one 
house in the Municipal Property Register. It was divid¬ 
ed into 17 separate tenements, and the tenements were 
given separate numbers in the city survey. All the tene¬ 
ments had separate drains which were connected with 
municipal gutter direct, and were separately occupied 
each by a different family. Lastly, each tenement had 
a separate entrance leading through the gate into tiie 
highway. One of the Rules framed by the City Muni¬ 
cipality of Belgaum under S. 46 : Every house that lets 
out sullage water into the municipal gutters or munici¬ 
pal limits shall pay Rs. 5 per year. 

Held, that the cess should be charged in respect of 
each tenement and that there was nothing inconsistent 
in construing the word “house” as separate tenements. 
All-Church v. Hendon Union , (1891) 2 Q. B. 436, Foil. 
and (1881) P. J. 41 Ref. {Kemp, Ag. C.J. ar.d 
Murphy , J.) HARI GOVINDz'. BELGAUM MUNICI¬ 
PALITY. 54 Bom. 14 = 124 I. C. 239 = 

31 Bom. L. R. 1249= A. I. R. 1930 Bom. 68. 

S. 110—Revision. 

- Criminal Procedure Code, S. 435— Further 

revision does not lie from revisional orders passed on 
an order under S. 110. 

There is no right conferred by the statute on any of 
the aggrieved parties to make a further application for 
revision against the order passed by the Sessions Court 
in revision of the order passed by the Magistrate on 
appeal, against a notice of demand, under S. 110, 
Bombay City Municipalities Act. {Patkar and Murphy, 

//.) ahmedabad Municipality v. Vadilal. 

30 Bom. L. R. 1084 = 112 I. C. 585 = 
29 Cr. L. J. 1081 = A. I. R. 1928BOIH. 376. 

S. 123—Construction of a building. 

- Reconstruction of a wall amounts to construction 

of a building. 

Any material alteration or reconstruction of any wall 
amounts to a construction of a building within the mean¬ 
ing of S. 123. 35 Bom. 236, Appr. ; (1888) Rat. Un. 
Cr. C. 402 and 35 Bom. 412, Dist. {Patkar and Baker , 

D. D.—VOL. 1—46 


BOMBAY CITY MUNICIPALITIES ACT (1925). 
S. 206. 


//.) Emperor v. Chhotalal. 30 Bom. L.R. 1082= 

29 Cr. L. J. 1060 = 1121. C. 564 = 

A. I. K. 1928 Bom. 389. 

Ss. 123 (7) and 118 ^-"Continuing 

Contravention.” 


- Failure to remove building in respect of which 

person was convicted under S. 123 (7) or S. 118 (4) is 
not “continuing contravention". 

The failure to remove a building in respect of which a 
person has been convicted under S. 123 (7 j or S. 118 (4) 
is not a continuing contravention within the meaning of 
those sections, as the words “continuing contravention” 
refer to some further construction subsequent to the first 
conviction and not merely failure to pull down nr remove 
a building in respect of which a conviction has been 
had. Marshall v. Smith , (1873) 8 C. P. 416 and Welsh 
and Son v. West Ham Corporation, (1900) 1 Q. B. 324 
and A. I. R. 1928 Cal. 336, Foil. {Mirza and Broom¬ 
field , //.) Bechardas Narotamdas v. Emperor. 

32 Bom. L. R. 768 = A. I. R. 1930 Bom. 340. 


S. 123—Interpretation. 

- Direct method provided by the Act—Indirect and 

capricious method cannot be deemed to have been contem¬ 
plated by Legislature. 

When the Act provides a direct, straightforward and 
perfectly effective method of securing the removal of a 
building which has been erected in contravention of the 
law, there is no reason why the Legislature should be sup¬ 
posed to have provided an alternative method which is 
indirect and liable to become both capricious and op¬ 
pressive. {Mirza and Broomfield, J J.) BECHARDAS 

Narotamdas v. Emperor. 32 Bom. L. R. 768 = 

A. I. R. 1930 Bom. 340. 

S. 137—Notice. 

- Notice signed by Chief Officer—Notice referring 

to resolution of Standing Committee showing that Chief 
Officer signed it on behalf of Standing Committee- 
Notice held valid. 

A notice under S. 137 was issued and it was signed by 
the Chief Officer and not by the Chairman of the 
Standing Committee. In the notice there was a refer¬ 
ence to a resolution of the Standing Committee. 

Held , that, although the Chief Officer cannot sign 
the notice under S. 137, still the notice will not be in¬ 
valid if he signs it on behalf of the Standing Com¬ 
mittee, and the reference to the resolution of the Stand¬ 
ing Committee makes it clear that he signed it only on 
behalf of the Standing Committee. The emission to 
write such words as “by order” or “on behalf of” is a 
mere defect of form which can be cured by cl. 4, 
S. 192. {Mirza and Broomfield, JJ.) EMPEROR v. 
Heptulla alibhai. 32 Bom. L. R. 757 = 

A. I. R. 1930 Bom. 352. 

S. 200—Limitation. 

- Limitation for prosecution for continuing offence 

begins when offence is first committed. 

Limitation for a prosecution for a continuing offence 
runs from the time when the offence was first commit¬ 
ted, or where the offence consists in the failure to re¬ 
move a building after conviction, from the date of the 
conviction. 37 Cal. 545 and A. I. R. 1927 Bom. 401, 
Rel. on. {Mirza and Broomfield, J J. ) BECHARDAS 
Narotamdas v. Emperor. 32 Bom. L. R. 768 = 

A. I. R. 1930 Bom. 340. 

S. 206—Procedure. 

- Procedure in S. 110 not follcrwed—Still asses see 

can bring suit under S. 206. 
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BOMBAY CITY POLICE ACT (1902), S. 23. 

There is nothing to prevent a suit being filed under 
S. 206 even though the assessee may not have followed 
in its entirety the procedure for appealing to the Magis¬ 
trate laid down in S. 110. (A emp, Ag . C.J. and 
Murphy, J.) IIARI GOVIND v . BELGAUM MUNICI- 

p ality 51 Bom, 14 = 31 Bom. L. R. 1249 = 

A. I. R. 1930 Bom. 68. 

BOMBAY CITY POLICE ACT (IV OF 1902) 

S. 23 ( 3 )—Disobedience. 

Accused knowing that disobedience will result in 


conflict with police—Disobedience of order under S. 23 
(3) constitutes offence under S. 188, /. P. C. 

Where having regard to the circular issued by the ac¬ 
cused and his admissions that he convened the meeting, 
there is adequate ground for drawing the inference that 
the accused knew that the disobedience of the order of 
the Commissioner of Police would at least result in a 
conflict with police and the disobedience of the older 
under S. 23 (3) in such a case fulfils all the conditions 
necessary to constitute an offence under Penal Code, 
S. 188. A. I. R. 1923 All. 606, Ref. {Patkar and 
Wild, JJ) BHALCHANDRA TRIMBAK V. Empf.ror. 

31 Bom. L. R. 1151 1929 Cr. C. 545 = 

A.I.R. 1929 Bom. 433. 

-S. 23 (3) enlarges ambit of offence under Penal 

Code, S. 188—Disobedience of order under S. 23 (3) 
is punishable under S.127 and equally under Penal Code, 
S. 188. Lotoe v. Dorlingand Son , (1906) 2 K. B. 772 
and Rex v. Wright , (1758) 1 Burr. 543, Ref. ( Patkar 
and Wild, JJ.) BHALCHANDRA TRIMBAK V . EM¬ 
PEROR. 31 Bom. L. R. 1151 = 1929 Cr. C. 545 = 

A. I R. 1929 Bom. 433. 

S. 23 (3)—Order of Commissioner—Validity of. 


BOMBAY CITY POLICE ACT (1902), S. 70. 

(. Patkar and Wild , J J.) BHALCHANDRA TRIMBAK V. 

EMPEROR. 31 Bom. L. R. 1151 = 1929 Cr. C. 546= 

A.I.R. 1929 Bom 433. 

S. 23(3)—Scope. 

- Any assembly or procession includes assembly in 

o en spaee between chawls . 

The words “any assembly or processsion” in S. 23 (3) 
are very wide and are not restricted to an assembly or 
procession in a public place or street but includes an as¬ 
sembly convened in an open space between the chawls. 

(Patkar and Wild , JJ.) BHALCHANDRA TRIMBAK v % 

Emperor. 31 Born L.R. 1151 = 1929 Cr. C.646 = 

A.I.R. 1929 Bom. 433. 

S. 33-Bail. 

- Magistrate can grant bail to an accused who has 

been arrested in persuance of S. 54 (7) of the Criminal 
P. C. whom, he has been asked to retain in custody, by 
the Dt. Magistrate of a Native State. 

Per Fawcett , /.—As S. 54 (7) does not apply to ar¬ 
rests in Bombay, when the accused is arrested without 
warrant in Bombay, he must be deemed to have been 
arrested under S. 33 (g). But even in such a case under 
S. 23 of the Extradition Act, the Magistrate has power 
to grant bail. ( Marten and Fawcett , JJ.) SHRIRAM 

ShambhuDAYAL In re. 

871. C. 100 = 26 Bom. L. R. 984 = 

26 Cr. L. J. 948 = A. I. R. 1925 Bom. 104 (106.) 

S. 40 ( 1 )—Interpretation. 

Penal Code , Ss. 145 and 151— "Commanded in 


the manner prescribed bylaw to disperse" — Lawfully 
commanded to disperse"—Bombay City Command by 
Magistrate is not enough. 

In the City of Bombay the expressions C ommand- 

i \u,— v/iuci vx v u uuu.- u .v„v. -- --- . ed in the manner prescribed by law to disperse ’ in S. 145 

-Power Riven to Police Commissioner can be used j and “lawfully commanded to disperse” m S 151 of the 

so as to interfere with rights of subjects as little as pos J Pena. Code, mean commanded as presenbed ,n S. 40 U) 

siblc Oi*cl0 y . ^« • !_.I_. 1.0 itf_v.'wi nntfpr tn frivp the order. 


ing assembly to be convened even in private place is 
valid if necessary for public safety. 12 Bom. 490, Rel. 
on Duke of Bedford \. Dawson, (1875) 20 Eq. 353, 
Ref. ( Patkar and Wild , //•) BHALCHANDRA 

Trimbak v. Emperor. 31 Bom. L. R. 1151= i 

1929 Cr. C. 545 = A. I. R. 1929 Bom. 433. 

S. 23 (3)—Promulgation of order. 

•Order misdescribed as notification is not vitiated — 


j section, the Magistrate had no power to give the order. 
( Macleod,C . J., and Shah , /) KESHAV GOVIND 
EMPEROR. 60 I. c. 1008 = 23 Bom. L. R. 350 = 

22 Cr. L. J. 320 = A. I. R. 1921 Bom. 322. 

S. 45—Scope. 

The Act do*s not generally, nor does S. 4 d in 


Meeting convened against order of Police Commissioner 
—Order held duly promulgated under Penal Code, 

S. 188. . . 

On 19th July, 1920, the Commissioner of Police issu¬ 
ed an order, styling it a “notification” under S. 23 (3) 
prohibiting the President, the Secretary, the members of 
the Managing Committee and the members of the Girni j 
Kamgar Union from holding, convening, or calling to¬ 
gether any assembly of mill hands or employers of the 
textile mills of Bombay for one week from the date of 
the order. The notification was duly promulgated in 
the mill area. On 13th July, 1929, a circular was issued 
purporting to be signed by six persons including the 
accused inviting the strikers to attend the meeting. 1 he 
meeting was held in the evening and in consequence the 
accused were placed before a Magistrate who convicted 
them under I. P. C., S. 143. 

Held, that in issuing the order under S. 23 (3) the 
Commissioner of Police properly exercised his discretion 
for the preservation of the public pence and safety and 
that it was lawfully promulgated within the meaning of 
Penal Code, S. 188. 

Held further, that the order in writing was not vitiated 
by the misdescription as a notification, Sharp v. Wake¬ 
field, (1891) A. C. 17; A. I. R. 1924 Bom. 1, Ref. 


particular deal with criminal Courts or their special 
powers. The special power of the Chief Presidency 
Magistrate, under S. 45, is not as a criminal Court, but 
as a persona designata : 38 Mad. 581 ; 21 Bom. 2/9 
A. I. R. 1923 Bom. 421; 36 Bom. 47 and A. I.R. 1930; 
Bom. 231; Ref. {Madgavkar, Ag. C. J. and Barlee , J.) 

A.I.R. 1930 Bom. 486. 
S. 63—Evidence. 

- Terms of S. 63 identical with old Cr. P. Code, 

S. 162— Objection to evidence must therefore fall under 
S. 63. Bombay City Police Act. 

The terms of S. 63 have remained unaffected by 
amendment of S. 162, Cr.P. Code, by the Amending Act 
of 1923 and remain identical with the corresponding sec¬ 
tion of the old Code. Therefore, any objection to the 
evidence being admissible must fall within the terms of 

S. 63, Bombay City Police Act, 1902. (A’. Kemp , J.) 
Emperor v. Wahiduppin Hamiduddin no. 2. 

32 Bom. L. R. 327 = A. I.R. 1930 Bom. 158. 

Ss. 70,72 and 74 —Police Custody. 

- Accused though arrested under requisition from 

Magistrate are in police custody. 

The mere fact, that the Chief Presidency Magistrate 
is furnished with certain information to enable him to 
make the requisition does not mark the completion of 
police investigation and the commencement of an inquiry 
or trial before him. Therefore accused are, when 
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BOMBAY CITY POLICE ACT (1902), S. 89. 

arrested not in Magistrate’s custody but are in police 
custody. ( Macleod , C. J. ami Coyajee, J .) 

p B. Ponde v. Emperor. 19 Bom. 623 = 

27 Bom. L. R. 612=26 Cr. L. J. 1181= 88 I. C, 605 = 

A. I. R. 1925 Bom. 387. 

Ss. 89 (3) and 134 v 2)—Notice. 

' Service of order on the Presidents , Secretary and 
Members of Committee or Union is sufficient in view of 

Ss. 89 (3) and 134 (2) and Cr. P. C., S. 69 ( ^-Know¬ 
ledge of service of notice may be proved by circumstances. 

Having regard to the provisions of S. 134, Cl. (2), S 89 
(3), and Criminal P. C., S. 69, Cl. (3), the service on 
the Presidents, the Secretary, the Members of the Manag¬ 
ing Committee and the Members of Union, of the order 
issued by Commissioner of Police and duly promulgat¬ 
ed is not irregular. Though the order was not person¬ 
ally served on the accused, yet the knowledge of the 
order by the accused may be proved by circumstances 
which would clearly show or give rise to an inference 
that the accused had such knowledge. Rat. 30 and 
A. I. R. 1927 Cal. 28, Ref. {Patkar and Wild , //.) 
Bhalchandra Trimbak v. Emperor. 

31 Bom. L. B. 1151 = 1929 Cr.C.545 = 

A. I. R. 1929 Bom. 433. 

S. 112 (d)—Reputed thief. 

The fact of there being two previous convictions for 
theft suffices to make the accused a ‘reputed thief’ within- 
the meaning of cl, {d) of S. 112. ( Faiucett and Mad- 
gavkar , J J.) EMPEROR v. CHAND MAHABOOB. 

27 Bom. L. R. 1388 = 27 Cr.L.J. 123 = 911. C. 699 = 

A.I.R. 1926 Bom. 46. 

S. 122—Charge. 

- Cr. P. C , S. 227— Magistrate can alter a charge 

under S. 122 of Art (1902), to one under S. 352, I.P.C. 

Where an accused is sent up on a police report for 
trial for an offence punishable under S. 122 of the 
Bombay City Police Act, the trying Magistrate can alter 
the charge and convict him of an offence under S. 352, 
I. P. C. 36 Cal. 869, Foil. ( Marten and Mad gavkar, 

//.) Framji Bomanji 7’. Emperor. 

28 Bom. L. R. 291 = 931. C. 896 = 27 Cr. L. J. 496 = 

... A.I.R. 1926 Bom. 255. 

S. 127—Procedure. 

- No special procedure is prescribed for offence 
under S. 127. 

All the offences under a special law are tried in accord¬ 
ance with the Cr. P. C., and there is no special 
procedure prescribed for an offence under S. 127 for 
disobedience of an order under S. 23 (3). Institute of 
Patent Agents v. Lockwood , (1894) A. C. 347 and Queen 
v. Half (1891) 1 Q. 13. 747, Ref. ( Patkar and Wild , 
//.) Bhalchandra Trimbak v. Emperor. 

31 Bom. L. R. 1151 = 1929 Cr. C 545 = 

A. I. R. 1929 Bom. 433. 

BOMBAY CIVIL COURTS ACT (XIV OF 1869) 

S. 25—Jurisdiction. 

- Special Jurisdiction—First Class Sub- Judge can 

entertaiii proceedings in cases arising in the suhole dis¬ 
trict—Notification to that effect interpreted. 

A First Class Subordinate Judge has jurisdiction to 
entertain proceedings under the Act in ca c es arising in 
the whole district under the special juri c dicticn conferred 
by S. 25 and in view of the Notification by the 
Bombay Government giving jurisdiction to Subor¬ 
dinate Courts to exercise jurisdiction in all classes of 
cases arising within their local limits. ( Crump and 
Baker.. J J.) ACOJ1 VlTHAL v. NARHARI KESHEO. 
51 Bom. 809 = 29 Bom. L. R. 947 = 104 I. C. 780 = 

A. I. R. 1927 Bom. 460. 


BOMBAY COTTON DUTIES ACT (18S6), S. 25. 

S. 28-A—Jurisdiction. 

•A Sub-Judge does not cease to be a Sub-Judge be 


cause he exercises some or all of the powers of a 
Judge under S. 28-A. 32 Bom. 634, Ref. ( Pcrcrval , J.C. 
and Bar lee, A. J. C.) HOTCHAND zl NAVALRAl 

1211. C. 173 = A. I. R. 1930 Sind 91. 

BOMBAY COLLECTORS OF LAND REVENUE 
REGULATION (XVI OF 1827). 

Ss. 19 and 20- Scope. 

_S 20 must be read with the preceding S. 19. 

{Fawcett and Mad gavkar, JJ.) BODHRAO SH r INI- 

WaS 50 Bom. 128 = 28 Bom. L. R. J99- 

94 I. C. 649 = A. I. R. 1926 Bom. 259. 

S. 20—Alienation. 

- Alienation by Mutalik of Deshpande of lands 

held fur remuneration is not affected by S. 20. 

An alienation by a person of lands held by him as 
remuneration for his services as Mutalik of the 
Deshpande, is not affected by S. 20, as S. 20 only covers 
the case of an alienation of lands by an incumbent of 
the hereditary office of Deshpande and not an 
alienation by any grantee of that incumbent. ( Fawcett 
and Madgavar, JJ.) BODHRAO v. SHR 1 NIWAS. 

50 Bom. 128 = 28 Bom. L. R. 399 = 94 I. C. 649 = 

A. I. R. 1926 Bom. 259. 

BOMBAY CO OPERATIVE SOCIETIES ACT 
(VII OF 1925) 

S. 54. 

- Presidency Towns Insolvency Act, S. 25— Co¬ 
operative Credit Society obtaining aiuard against debtor 
and choosing to recover through Collector as land 
revenue—Collector ordering his detention in civil prison 
—Debtor applying for insolvency—Insolvency Court 
should not refuse to grant him interim protection 
against detention merely because Society chose to enforce 
its claim through Collector . 

A Co-operative Credit Society, having obtained an 
award against a debtor under S. 54. Bombay Act (VII of 
1925) adopted the alternative course of recovering 
through the Collector as arrears of land revenue under 
S. 59 of the Act. The Collector ordered the detention 
of the debtor in civil prison who as a counter-move fiied 
a petition for insolvency under Presidency Towns Insol¬ 
vency Act. 

Held, that it would be an improper exercise of dis¬ 
cretion to refuse to grant interim protection to the debtor 
against arrest or detention for a debt due to the Society, 
and to permit his being detained in piison, and at the 
same time to take possession of his property for rateable 
distribution amongst his creditors, merely and solely 
because the Society has chosen the alternative remedy 
of enforcing the claim bv approaching the Collector. 
A. I. R. 1928 Rang. 81; A. I. R 1927 Sind 123, Dist. 

(Rupchand, A. J. C.) In the matter of JAN MAHOMED 

Ibrahim. A. I. R. 1930 Sind 263. 

BOMBAY COTTON DUTIES ACT (II OF 1896). 

S.16—Scope. 

- Free access to goderwn is ccrvertd by the section. 

Where the accused had notice to remove the lock and 
to give the complainant free access and he declined to 
do so. 

Held, there was wilful obstruction on the part of the 
accused. {Shah, Ag. C. J. and Fawcett, J.) 

Mukundlal Bansilalz'. King Emperor. 

26 Bom. L. R. 721 =25 Cr. L. J. 1281 = 
821. C. 353 = A. I. R. 1924 Bom. 492. 

S. 25, Cl. 9—Wilful obstruction. 

- Wilful obstruction does not require any overt act • 
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BOMBAY COURT OF WARDS ACT (1905), S. 4. I BOMBAY DT. MUNICIPAL ACT (1901), ; 


The Inspector of cotton excise wanted access to the 
godown of the accused’s mill for inspection of the goods 
or account books. The godown was locked. 1 he re¬ 
quisition of the complainant to have it opened was not 
complied with. It was not suggested in the case that 
the accused had not the necessary control over the key 
and that he was not in a position to open the godown if 
he was minded to do so. 

Held, under these circumstances if the accused refused 
to open the godown he undoubtedly caused an obstruc¬ 
tion to the free access to this godown to which the com¬ 
plainant was entitled. It does not matter as to what the < 
object of the complainant was in asking the accused to 
open the godown. Obstruction is caused no less because 
the purpose for which it was wanted is not established 
as alleged by the complainant. ( S/ia //, Ag. C. J. and j 
Fawcett , /.) MUKUNDLAL BANSILAL v. KING- , 
Emperor. 26 Bom L. R. 721 = 

25 Cr. L. J 1281 = 821.0.353=1 
A. I. R. 1924 Bom. 492. j 

BOMBAY COURT OF WARDS ACT (I OF 1905). j 

S. 4—Procedure. ; 

- Section challenged—Secretary of State is neces¬ 
sary party. j 

The sanction accorded under S. 4 of the Act by the 
Governor-in-Council in the Presidency proper or by the 
Commissioner in Sind, under his delegated powers in 
this Province, is accorded by them as agents of the ! 
Secretary of State for India, and, if that sanction is . 
challenged, the Secretary of State for India is a neces¬ 
sary party to the suit. The sanction under S. 4 cannot 
be assailed in this suit for want of proper parties ; the 
action of the Court of Wards which has purported to 
act in pursuance of that sanction cannot be successfully 
impugned. A. I. R. 1927 P. C. 176, Foil. {Rupchand 
Bilaram, A.J.C.) VlSHNOMAL V. COURT OF WARDS, 

Sind 22 S. L. R. 63 =105 I. C. 729 = 

A. I. R. 1928 Sind 76. I 


If there is a Court of Wards competent to appoint a 
guardian of the person of a minor, then the jurisdiction 
of the District Court is to that extent ousted. But the 
competency of the Court of Wards in Bombay Presi¬ 
dency depends on S. 22 of the Bombay Court of Wards 
Act, and that section clearly gives power to the Court of 
Wards to appoint a guardian of the person only in 
those cases where the Court of Wards has assumed 
superintendence of the person, otherwise the Dt, Judge 
has jurisdiction to appoint a gaurdian of the person of 
the minor. {Shah, Ag. C. J. and Crump , J.) NAG AW A 
GURLINGAVA V. COLLECTOR OF- BELGAUM. 

25 Bom. L. R. 1232 = 77 I. C 702 = 

A. I. R. 1924 Bom. 157. 


Ss. 23 and 27—Arbitration—Reference to. 


- Court of Wards can refer dispute to arbitration 

if it is for minor's benefit. 

There can be no objection to the Court of Wards in 
the exercise of its powers under ^s. 23 and 27, refer¬ 
ring to arbitration a dispute, affecting the rights of a 
minor, who is under its superintendence provided the 
reference to arbitration is for the benefit of the minor. 
44 Cal. 829 and 5l I. C. 999, Ref. {Aston, A. J. C.) 
ISRIBAI r. PEV1BAI. 1211. C. 164 = 

A T T> IQQn Slr»rl 1QR 


S. 31 —Applicability. 

-5. 31 does not apply to suit against Bombay 

Court of Wards Officer. 

S. 31, Court of Wards Act, refers to a suit which is- 
intended to be filed against or in respect of the person 
or property of a Government ward, and has nothing to 
do with a suit against the Officer himself for an un¬ 
authorized act done purporting to be done by him in an 
official capacity. {Rupchand Bilaram . A. J. Cl) 
VlSHNOMAL v. COURT OF WARDS, SlND. 

22 S. L. R. 63 = 105 I.C. 729 = 
A. I. R. 1928 Sind 76. 


Ss. 7 and 4—Sanction. I 

- Permission under S. 7 is necessary before gran- | 

ting sanction under S. 4. 

8. 3, Cl. (2) of the Act provides that from the date 
of the sanction under S. 4 the property of the ward 
shall be deemed to be under the superintendence of the 
Court of Wards, and if effect is to be given to this j 
clause, permission under S. 7 of the Act should be 
obtained before a valid sanction is granted under S. 4. i 
{Rupchand Bilaram. A. J. C.) VlSHNOMAL v. COURT j 
OF WARDS, SIND. 105 I.C. 729 -- 

A. I. R. 1928 Sind 76. j 

Ss. 13(2) and S. 4—Cause of action. 

- Notification under S. 13 itself gives rise to cause 

of action. j 

Where by virtue of S. 13, Cl. (2), Court of Wards 
Act, read with 8. 4, the Court of Wards has assumed ! 
the superintendence and is dealing with property, there 
is nothing to be restrained. The notification issued under 
S. 13 of the Act affords a cause of action. {Rupchand 
Bilaram , A.J.C.) VlSHNOMAL v. COURT OF WARDS, | 
SIND. 22 S. L. R. 63 = 105 I. C. 729 = 

A. I. R. 1928 Sind 76. 

S. 17, Sub-S. (1)—Certificate. 

The necessity of a certificate under S. 17, sub s. (1) is 
not qualified by any other section of the Act. ( Pcrcival , j 
/. C and Wild , A. J. C.) KUNDOMAL v. KURARO- 
SHAH. 123 I C 703 (1), 1 

S. 22 —Guardian—Appointment of. 

- No guardian of person can be appointed by Court 

jf Wards unless it has assumed superintendence. 


S. 31—Interpretation. 

-Limitaton Act, S 15 (2)—Defcs. Government 

wards, at the date of cause of action— Their ceasing to 
be wards before hearing—Time is extended by two 
months. ( Macleod , C. J. and Shah J .) KHANDE- 
RAO SHIDRAMAPPA DESAI V. CHANMALLAPPA 

Shiddappa Torgal. 811. C. 760 = 

26 Bom. L. R. 364= A. I. R. 1924 Bom. 364. 

BOMBAY DISTRICT MUNICIPAL ACT (II OF 
1884). 

S. 32, Cl. (h)—Rule for assessment. 

- Bombay District Municipal Act (1901), A*. 2 

Rules by Alimedabad Municipality , R. 7A—Provisions 
not complied with—Only assessment , at rate fixed for 

previous year , can be levied. 

R. 74 of the Ahmedabad Municipality distinctly indi¬ 
cates that the amount payable for the year is the amount 
fixed at the commencement of the year. Unless the 
increased amount is determined in the manner contem¬ 
plated by R. 74 the only amount that could be said to 
be due by the owner for a particular year is the amount 
which was fixed for the next preceding year R. 74 is not 
ultra vires of the Municipality. ( Shah and Crumps //.)* 
Ambalal Sarabhai V. AHMEDABAD MUNICI- 
p ality. 45 Bom. 611 = 23 Bom. L. R. 48= 

60 I.C. 578 = A. I. R. 1921 Bom. 236. 

-(Ill OF 1901). 

Acquisition of Land. 

- No section of the Act empowers Municipality to 

i acquire land by agreement with owner—Before spending 
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BOMBAY DT. MUNICIPAL ACT (1901). 

Municipal funds they must show that the land is requir¬ 
ed for public purposes. 

There is no section of the Act under which the 
Municipality has power to acquire any portion of a 
person’s land by agreement with him. They certainly 

have no power whatever to call upon him to surrender b _ AItt , licipd/iey has , l0 p oW er to cut off the water-supply 
to them a strip of land. If they require to obtain - on£ w/io tgH( j ers 2 oater charges but objects to other 

• f _ — > ■ M i /a /\ r t I \ Ll I ^ r 1 t U 11 ■ i I I 1\ ♦ /\ 


BOMBAY DT. MUNICIPAL ACT (1901). S, 3. 

Percival, J.) BASAYA v. MURGAYA. 

28 Bom. L. R. 1184 = 98 I. C. 454 = 

A. I. R. 1926 Bom. 576. 

Water Supply when not cut off. 

- Surat Manic;polity Bye-laws , Ch. 11, Bye-law 


possession of any portion of the land, they will have t( 
,ho\v that it was required for a public purpose befon 


to 

show that it Was requncu iui a puun^, purpose uciOie 
they can spend Municipal funds on the acquisition. 

/ Macleod , C. J. and Coyajee J.) VALLI ABA v. NaSIK 
MUNICIPALITY. 28 Bom. L. R. 535 = 95 I. C. 262 = 

A. I. R. 1926 Bom. 347. 

Applicability. 

_ Electricity Act {IX of 1910), 6*. 14— Licensee 

asked to remove poles and line by licensor for latter s 
convenience—Licensor must bear cost of removal. 

The defendants were a Corporation who had obtained 
a license under the Indian Electricity Act, (Act IX of 
1910) and as licensees under the Act had put up an 
aerial line etc,, on a certain street within the Munici¬ 
pal District of the Municipality of Karachi, the plain¬ 
tiffs. The Municipality having arranged with the North 
Western Railway Co., that the latter should effect an 
overbridge, the aerial line and poles had to be shifted 
from their position. The plaintiffs’ suit was for decla¬ 
ration that the cost of removal should be borne by 
defendants. 

Held , that S. 14 of the Electricty Act applied and 
not the Bombay District Municipal Act and that plain¬ 
tiffs must bear the cost of removal. ( Tyabji , A. J. C .) 
MUNICIPALITY OF KARACHI v. KARACHI ELECTRIC 

Supply Corporation. 95 I. 0. 226 = 

A. I. R. 1926 Sind 115. 

Limit Value for Tax. 

- Octroi Schedule — Construction—Amount on 3rd 


column is the limit value upon which the rate is to be 
levied 

The Municipality claimed to charge on the plaintiff’s 
goods, which were bales of cloth, an ad valorem rate on 
the value of the maunds according to their present value 
and not according to the value, appearing in the schedule 
•of rates. The Octroi Schedule was divided into three 
columns ; in the first column were the names of various 
articles; in the 2nd column was the rate per cent, load; 
in the 3rd column was the weight in maunds or price. 
Eor cloth the rate per cent, load was 12 annas per every 
Rs. 100 or part of it. In the 3rd column the price was 
to betaken at Rs. 500 per cent, load of 16 maunds. 

Held , it is clear that Rs. 500 was the limit value of a 
full cart-load of cloth of all sorts and articles made of 
cotton, silk, etc., upon which the rate of 12 annas per 
cent was to be levied; otherwise the amount of Rs. 500 
in the third column has no meaning. If it is consider¬ 
ed desirable in the interest of the Municipality that 
certain articles should be charged on their actual value 
ad valorem , it would certainly be necessary to add to 
the schedule, rules prescribing how the real value of 
these goods was to be ascertained. It would also be 
necessary to set up the proper machinery for arriving at 
Such valuation.' ( Macleod, C. J. and Crump , /.) 

Laxmichand* Javermal v. Municipality ■, Nan- 
durbar. 1 741. 0. 206 = A. I. R. 1923 Bom. 413. 

| , i ;l Second meeting not Illegal. 

- Second meeting held to avoid deadlock is not 


charges. 

Under R. 245, Surat Municipal Rules, the manage¬ 
ment of the Surat Municipality sent one consolidated 
bill for various rates, including water rate. The plain¬ 
tiff refused to pay the consolidated bill. He tendered 
merely that part of the bill which related to the water 
charges and to one other item. The municipality de¬ 
clined to allow him to pick and choose in this way and 
they next proceeded to cut off his water-supply Plain¬ 
tiff sued for a mandatory injunction to connect water- 
supply and for damages. 

Held , that the municipality cannot cut off the water- 
supply because charges other than water charges were 
not paid. 

Held , further that the plaintiff should be given a 
mandatory injunction without prejudice to future circum¬ 
stances. (1908) 10 Bom. L. R. 622, Ref. to. 

Held , also, that the plaintiff is entitled to damages 
as the municipality were acting in excess of their legal 
powers. ( Marten , C. J. and Crump , J.) BHUKHAN- 

DAS Lallubhai v. Thakoreram Kapilram. 

29 Bom. L. R. 1465 = 106 I. C. 147 = 

A. I. R. 1927 Bom. 640. 

S. 2—Rule for Assessment. 

- Bombay District Municipal Act {II of 1884), 

A. 32, Cl. {h)—Rules by Ahmedabad Municipality , R. 74 
—Prolusions not complied with—Only assessment , at 
; rate fixed for previous year., can be levied. 

R. 74 of the Ahmedabad Municipality distinctly indi¬ 
cates that the amount payable for the year is the 
amount fixed at the commencement of the year. Unless 
the increased amount is determined in the manner con¬ 
templated by R. 74 the only amount that could be said 
to be due by the owner for a particular year is the 
amount which was fixed for the next preceding year. 
R. 74 is not ultra vires of the Municipality. {Shah and 
Crump , //.) AMBALAL SARABHAI V. AHMEDABAD 

Municipality. 60 I. C. 578 = 45 Bom. 611 = 

23 Bom. L. R. 48 = A. I. R. 1921 Bom. 236. 

S. 3 (12).—Interpretation. 

- Words “such spa>e ” in exception refer to “every 


vacant space ” at beginning of para., and are not connect¬ 
ed with previous para.—Vacant space , being in fact 
road , is street within meaning of S. 3(12). 

Grammatically the words “such space” in the exception 
refer back to the words “every vacant space” at the 
beginning of the paragraph, and are not connected with 
the previous paragraph “ every vacant space ” which 
satisfies certain requirements, is included in the defini¬ 
tion if there is no right of way of any sort across It;. 
Logically, too, the words cannot refer back to the first 
paragraph for the definition would then exclude private 
streets, which as Cl. (3) shows, are included in the term 
“street.” If, therefore, a vacant space is in fact a road 
or fooeway which is accessible to the public, it is a 
street, and that para. 2 refers only to such vacant spaces 
as are neither “roads, footpaths, squares. Court-alleys 
or passages.” A. I. R.1923 Bom. 456; 30 Bom. 558 
and A. I. R. 1922 l,ah. 41, Rel. on; 6 Bom. 686; 


illegal. 

Where the first meeting was adjourned, sine die , a 
further meeting was necessary to avoid a deadlock, and 

a second meeting was convened, there is nothing in the 

Aft, as it then stood, to show that the meeting so con- JAVERSING v. KARACHI MUNICIPALLY. 

vened is illegal in any sense. {Shah, Ag. C. /. and 122 I. 0. 385-A. I. R. 1930 Sind 30. 


Curtis v. Embery, 7 Ex. 369 ; 25 Bom. 319 and (1913) 
1 Ch. 337, Dist. ( Bailee , A J. C.) OURMUKHSING 
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BOMBAY DT. MUNICIPAL ACT (1901), S. 3. 

-- Definition of “ Building ” is not exhaustive It 

includes also foundation. . „ . 

The definition of the word “ building ” in S. 3 (/) is 
not intended to be an exhaustive definition. Ihe word 
*• include” is not equivalent to the woid” mean. 1 he 
word “ building ” is quite wide enough to include the 
foundations. (.Fawcett and Bat far, JJ .) CHOJAN LAL 

Motikam v. Emperor. 51 Bom. 818 = 

29 Bom L.R. 733= 8 A.I.Cr. R. 418= 103 I. C. 602 = 

28 Cr. L. J. 714 = A. I. R. 1927 Bom. 401. 

S. 3(12)—Street defined. 

_ —Open space accessible to others is a street though 

owned privately. 

An outn space owned by the accused but accessible to 
the occupiers of other houses in the same dehal is a 
street. “ All other persons” would mean persons other 
than the occupier of such building, and would not mean 
all occupiers of all the buddings within that space. 
'(Shah AH. C. J. and Crump , /.) DAYABHAl 

I aI I UBHAl V. AHMKDABAD MUNICIPALITY. 

LaLLUbha ^ L R 1218 = 25 Cr. L. J. 990 = 

811. C. 638 = A. I. R. 1924 Bom. 116. 


Ss. 3 (12) and 96—Vacant portion. 

_Th e accused left a vacant portion for passage bet¬ 
ween two proposed buildings the site of which belonged 
to him. Kurla Municipal Bye-Law No. 132 provided 
that the height of the building should not be more than 
the width oi the street on which it abutted. 

field, that the vacant space left by the accused 
between his buildings was not a street within S. 3 (12). 
(Macleod, C. J. and Shah , /.) TVABALLI MULLA 

Lukmanji v. Emperor. 26 Bom. L. R. 216= 

25 Cr. L. J. 1188 = 82 I. C.52 = 
A. I.R. 1924 Bom. 365. 


S. io (2)—Suit against nominated members. 

- Suit against nominated members for injunction 

not to attend meetings of the Municipality—Government 
is a necessary party — Act XIV of 1869, A’. 32 District 
Judge shall try the suit. 

The plaintiffs claiming to be rate-payers and voters 
brought a suit contending that “the Commissioner of 
the northern Division directly nominated the defen¬ 
dants Nos. 1 to 9. The Commissioner has got no 
authority to nominate in this way. And as the appoint¬ 
ment of such nominated members is illegal, they have 
got no right to sit in the Municipality as members and 
to work therein. In spite of this plaintiffs strongly 
apprehend that they taking shelter of the unlawful 
orders of the Commissioner are about to sit in the 
Municipality as members and to work therein,” and 
prayed that it might be declared that the nomination of 
the defendants Nos. 1 to 9 as members of the Nadial 
City Municipality made by the Government was illegal, 
and that they might be restrained by a permanent 
injunction from attending the meetings of the Munici¬ 
pality and from doing any work on behalf of the 
Municipality, and that the defendant No. 10 (i.c. the 
Municipality) might be restiained by a permanent 
injunction from treating them as members, their nomi¬ 
nation being illegal. 

Held , that the Secretary of State was a necessary 
party to the suit and the Subordinate Judge had no 
jurisdiction to try the suit. ( Shah and Coyajee , //.) 

Secy, of State v. Patel Narsibhai Dadabhai. 

48 Bom. 43 = 25 Bom. L. R. 992 = 771. C. 241 = 

A. I. R. 1924 Bom. 65. 

S. 14 (3)—Water rate whether tax. 

-— Water rate under S. 71 (1) (3) is not a tax . 

Water rate under S r 71 (1) (b) is not a tax under 


BOMBAY DT. MUNICIPAL ACT.(1901), S. 24. 

S. 14 but only a contractual charge. Bab Cock v. Hunt, 

2- Q.B.D. 145 Foil. ( Fawcett , J. C. and Kemp , A. J . 
C.) COMMITTEE OF MANAGEMENT OF HYDERABAD v . 

Seth Ramchand Lownkiram. 87 I. 0. 268 = 

16 S. L. R. 98 = A. I. R. 1923 Sind 1. 

S. 15-F. ‘ * 

X elected member of District Municipality 
but subsequently held disqualified for such election —In 
the meanwhile but after his disqualification ceased, he 
was elected on the School Board—But he was held dis- 
qualified by Chairman of School Board—His disqualifi. 
cation for Municipality did not necessarily imply dis¬ 
qualification for District Beard—Chairman was not 
competent to decide question of disqualification , presump¬ 
tion in absence of statutory authority being in favour of 
suits in ordinary Courts—Bombay Primary Educatim 

Act (IV of 1923), R. 13. 

A person was elected a member of a District Munici¬ 
pality but was subsequently held to be disqualified for 
election under S. 15-F, District Municipalities Act. 

In the meanwhile but after his disqualification for 
election to the District Municipality had ceased, the 
Municipality elected him to be a member of the School 
Board. When he was held to be disqualified for election 
to Municipality, the Chairman of the School Board 
refused to send him notices of the meetings of the School 
Board. 

Held , that the decision of disqualification for the 
Municipality did not necessarily imply, nor was the 
Chairman competent to decide the question of a person’s 
disqualification for the School Board. 

Held further : that in the absence of any statutory 
authority to decide on the question cf a person’s dis¬ 
qualification for the School Board, the presumption 
would be in favour of suits in ordinary Courts of law 
and not of authority vested in the Chairman. ( Mad- 
gavkar and Patkar , JJ.) KESHAV MAHADEV v. 

Lakshman Narayan. 1241. C. 815 = 

32 Bom. L. R. 614=A.I.R. 1930 Bom. 378. 

S. 22—No revision. 

- District Judge acting under , is not Court , so an 

order by him refusing to set aside electicm cannot be 
revised under C. P. Code , 6’. 115. 

The District Judge acting under S. 22 is not a Court, 
within the meaning of the word, in S. 115, but, is a 
persona designata so that the High Court has no juris¬ 
diction to revise his older refusing to set aside an elec¬ 
tion. 21 Bom. 279, Appr. ( Macleod . C. J.and Coyajee 

j .) Gangadhar v. hubli Municipality. 

50 Bom. 357 = 94 I.C. 660 = 28 Bom.L.R. 519 = 

A.I.R. 1926Bom. 344. 

Ss. 24 (2), 179,186 (a)—Powers of Committee of 

Management. 

- Committee of Management under S. 179 can act 

under S. 186 (a)— S. 24 (2) does not apply to Chairman 
of such Committee—Bombay District Municipalities 
Act (1901), Ss. 24(2) and 179. 

A Committee of Management appointed under S. 179 
is not precluded from exercising the power of the 
Municipality under Section 186 (a\ Procedure is not 
“ power and duty,” the exercise of power and duty is 
the goal, procedure is the road by which we reach it. 
The whole of the procedure laid down in the Act need 
not be followed in its entirety and it is not verbally 
incumbent upon any persons or person appointed by 
Government to carry on the functions of the Munici¬ 
pality. It is enough that the persons who are delegated 
to do the duties of the Municipality carry out their 
functions in a reasonable and equitable manner, keeping 
an eye, as far as possible, on the provisions of the 
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BOMBAY DT. MUNICIPAL ACT (1901), S. 36. j 

Municipal Act, but not being bound by them with the | 
same strictness as the elected Municipality would he. 
Section 24 (2) of the Bombay District Municipal Act 
has no application to the Chairman of a Committee of 1 
Management appointed under Section 179. (Kennedy, I 
J.C. and Aston, A.J.C.) SANTDASS MANGHARAM v. 
SECRETARY OK STATE FOR INDIA. 

17 S. L.R. 46 = 80 I.C. 951= i 

A. I. R. 1921 Sind 125.1 

| 

Ss. 36 (2) and 96—Power to revoke. 

- Neiu buildings—Permission granted by P. W. 

Committee - General Body can revoke the permission. ' 
The order permitting to build a new house made by j 
the Public Works Committee of the Defendant Munici- i 
pality under S. 96 could be cancelled or revoked by the j 
General Body either of its own motion or on the appli 
cation of a person injuriously affected thereby, subject • 
to the qualification that the cancellation or revocation 
was otherwise consistent with the provisions of S. 96. ! 
( Macleod , C. /., Shah and Fawcett , //.) MULJI ! 

Tribhovan Sevak v. Dakor Municipality. 

69 I. C. 19 = 46 Bom. 633 = 24 Bom. L.R.178 = 

A. I.B. 1922 Bom. 247. ' 

S. 38—Interpretation. 

- S. 38 covers a case of irregularity as to the 

Chairman continuing as such after election of Presi¬ 
dent. | 

Under S. 38, the proceedings of a Municipality are not \ 
vitiated by reason of any disqualification of the Chair¬ 
man in acting as the President or presiding authority of 
the General Meeting after the President is elected. It j 
covers the case of an irregularity, if any, in continuing 
the Chairman as the Chairman of the General Meeting 
after the President is elected. (Shah, Ag. C. J. and 
Percival , J.) BaSAYA v. MURGAYA. 

28 Bom. L. R. 1184 = 98 I. C. 454 = 

A. I. R. 1926 Bom. 576. 
S. 40—Applicability. 

-- Water rate under S. 7l (1) (b) — S. 40 does not 

apply. 

S. 40 does not apply to water rate under S. 7l (1) 

(b ), though it is a contractual charge. (Fawcett, J. C. 
and ICemp, A. J. C.) COMMITTEE OF MANAGEMENT 
of Hyderabad v. Seth Ramchand Lownkiram. 

87 I.C. 258 = 16 S. L. R. 98 = 
A. I.R. 1923 Sind 1. 
Ss. 42, 54 and 58—‘ Misapplication ’ 

- Rules under S. 58. R. 3— Primary schools — j 

Government inspection disallowed—Maintenance of 

schools is not 'misapplications \ 

The word ‘ misapplication ’ in S. 42 means the wrong 1 
application of funds: the use of funds for purposes 
outside the scope of the Act. The use of funds for the 
maintenance of primary schools which the Government 
Inspectors are not allowed to inspect is not ‘ misappli¬ 
cation*. (Macleod, C. J. and Crump, Jf) THE SECRE¬ 
TARY of State for India v. Manilal Harival- 

LAVDAS BHAGAT. 88 I. C. 43 = 

27 Bom. L- R. 371 = A. I. R. 1925 Bom. 278. 

S. 46 —Interpretation of rule for water tax. 

- Ahmedabad Municipality Rules, R. 3 —Water 

tax—Construction of “ shall accrue due on 1st April,” 
explained. 

The construction, that the water tax and house and 
property tax in R. 2 are not leviable except on 1st April 
is untenable for two reasons ; firstly, it is inconsistent 
with the words “ in advance,” secondly because, it is 
difficult to imagine that the municipality, merely because 
a house was completed on 2nd April, or the exemption of 
a building ceased at any date after 1st April, would 
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forego their entire tax payable annually in advance.. 
By 31st May, 1923, the municipal pipes were brought 
within 75 ft. of the mill buildings belonging to the- 
plaintiff company, and there were two stand pipes within 
500 ft. The plaintiff company filed a suit for declara¬ 
tion that they were not amenable to water tax contending 
that under R. 3, they were not liable to pay the tax for 
any period prior to 1st April, 1924. 

Held, that the company were liable to pay the water 
tax from 1st ]une, 1923. (Madgavkar, J.) RAIPUR 
Manufacturing Co. jv. Ahmedabad Munici- 
p\l ity 54 Bom. 80 = ol Bom. L.R. 1224 = 

122 I.C. 430 = A.I.R. 1930 Bom. 145. 

S. 46—Liability for tax. 

- Ahmedabad Municipality Rules, R. 6(b)— Milf 

buildings within ambit of water pipe and stand pipe— 
All such buildings become liable for tax. 

In view of R. 6 (b), not merely the actual physical 
buildings within 75 ft. of a water pipe or 500 ft. of a 
stand-pipe as the case may be, are liable for assessment, 
but if any appreciable portion of a mill building falls^ 
within these radii the whole building of the mills 
becomes liable. (Madgavkar, J.) RaIPUR MANU¬ 
FACTURING Co. v. Ahmedabad Municipality. 

54 Bom. 80=31 Bom.L.R. 1224 = 122 I.C. 430 = 

A. I R. 1930 Bom. 145. 

S. 46 f2)—Power of Court. 

- Karachi Municipality —Rul cs—Dismissal in 

accordance with rules and bye-laws—Court cannot 
enquire further—But if dismissal is wanton or against 
rules and bye-laws, servant can succeed as in ordinary 
suit between master and servant — C P. Code, S. 9. 

In a suit for damages for wrongful dismissal brought 
by an officer or servant of the Karachi Municipality 
against the Municipality, once the Court is satisfied that 
the plaintiff’s dismissal has been in accordance with the 
rules and bye-laws of the Municipality, it has no jurisdic¬ 
tion to probe any further into the question. If however 
the Court finds that the plaintiff’s dismissal had been 
wanton and in utter disregard of the rules and bye-laws 
of the Municipality, the Municipality would forfeit the- 
protection and privileges afforded to them by Statute 
and the plaintiff would be entitled to succeed as in an 
ordinary suit between master and servant for wrongful 
dismissal. R. v. Darlington School Governors, (1844) 6 
Q.B. 682, Rel. on. (Case-law considered) ( Lobo, A.J.C.) 
Abraham Reu Ben v. Karachi Municipality. 

113 I. C. 387=A. I. R. 1929 Sind 69. 

S. 48 (f)—Information about children of 

school-going age. 

- Bye-law 4— Not ultra vires Bombay Primary 

Education Act (I of 1918). S. 18 does not curtail powers 
of Municipality to frame bye-laws. 

The accused was convicted for refusing to furnish 
information required by the Municipality under bye-law 4 
framed under S. 48 (f) of the Bombay District Muni¬ 
cipal Act, 1901, with regard to children of school-going 
age. 

Held , that the bye-law is in no way inconsistent with 
the principal Act or with the rules made by the Local 1 
Government under Act I of 1918, (Primary Education 
Act). The powers of the Municipality to frame bye¬ 
laws under S. 48 of the principal Act are not in any way 
curtailed by the powers conferred under S. 18 of that 
Act. (Shah and Kajiji. J J.) EMPEROR v. PARSHOTAM 
JagjivaN. 25 Bom. L. R. 767 = 25 Cr. L. J.330 = 

77 I. C. 186 = A. I. R. 1924 Bom. 47 . 

S. 48—Refund of terminal tax. 

- Karachi Municipality — By-law framed by 

Municipality laying down conditions under which re- 
I fund of terminal tax can be claimed is not ultra vires. 



DECENNIAL DIGEST, 1921—1930. 


736 


/ 


j.-) 


BOMBAY DT. MUNICIPAL ACT U901), S. 48. 

No bye-law of the Municipality can cut down an ex¬ 
emption allowed by the Legislature. If the Municipali¬ 
ty | ias its bye-laws framed so as to cut clown that exemp- 
•ion such a bye-law would be invalid. But in the case 
of .i terminal tax there is no such exemption given by 
the statute. It is only under the bye-law that any one 
is entitled to the refund of the terminal tax at all. It is 
competent, for the authorities which out of mere grace 
.dlow an exemption, to prescribe and lay down under 
what conditions it will grant that exemption. 21 Bom. 
250, Kef. (Kennedy, /• C. and Aston , .-/. J. C.) 

Karachi municipality v. M. R. D’sa. 

80 I. C. 990-17 S. L.R.58 - A.I.E. 1921 Sind 175. 

S. 48 (j)—Rules. 

__Dhew an Municipality Rules of 31st December, 

1920 are not ultra vires or unreasonable. (. Raymond 
and \\unedy.A. J.Cs.) FIRM OF NARUMAL BHAG- 
chand v. The sehwan municipality. 

78 I. C. 432=18 S. L. R. 141 = 
A. I. R. 1924 Sind 149. 

S 50 a—G overnment not a necessary party. 

- Government not a necessary party—Rights of 


Govt. . 

Even where a specific relief of setting aside an order 

of the City surveying officer is prayed for Government is 
not a necessary party. T he mere fact that Government 
would have some interest in all public streets vested in 
Municipalities, is not any reason for holding that Go¬ 
vernment is a necessary party in a suit which really con¬ 
cerns private persons on one hand and Municipality on 
the other. In spite of the vesting of public streets, the 
Government have some interest in the sub-soil of and in 
the column of air above public streets. 44 Cal. 689; 
23 Mad. 635 and 38 Bom. 565, Foil. (Shah, A. C. J. 
and Crump, /.) BAI PARVATI v. NADIAD MUNICI- 
pj'fY 47 Bom. 315 = 79 I. C. 197 

25 Bom. L. R. 63 = A. I. R. 1923 Bom. 459. 

Ss. 50 (A) and 3 (17). 

-S. 50-A applies to a case where any property is 

claimed by the Municipality or by any person as against 
the Municipality and then there may ire an order by the 
Collector. Where, however, there is no such claim by 
or against the Municipality the section is inapplicable. 
( Marten, C. J. and Patkar, J.) KAMACHARYA v. 
KaMRAO. 32 Bom. L. R. 900. 


- Government not a necessary party. 

In a suit against Municipality which by necessary im¬ 
plication seelTs to set aside the order passed first by the 
City Survey Officer, and then by a superior officer in 
appeal that a certain land was “street land” Governmen* 
is not a necessary party. The decision of Survey Au¬ 
thorities that the site in question formed part of a street 
as defined in the Bombay District Municipal Act, does 
not mean that the decision was that the Government 
had any interest in the land. It is really a decision 
relating to a dispute between private owners and the 
Municipality, that it was part of street land, which 
would mean that the Municipality would have certain 
powers with reference to such land which had been given 
under the Statutes. It is not necessary formally to sue 
to set aside the decision of the Survey authorities. Even 
if there was a prayer to set aside that decision, that 
would not render it necessary to join Government as a 
party. (Shah, A. C. J. and Crump, J.) NATHA LAL 
RAMDAS V. NADIAD MUNICIPALITY. 

47 Bom. 306 = 79 I. C. 192 = 25 Bom. L. R. 58 = 

A. I. R. 1923 Bom. 456. 
S. 59—Double house tax. 

- Scope—Double house tax—Municipality cannot 

levy a tax on the building and land on which it stands 
and again another tax on the land. 
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In the case of every building or any plot of land yie¬ 
lding or capable of yielding a yearly rent of more than 
Rs. 10, but not more than Rs. 15 the rate of tax of the 
Sholapur Municipality is 12 annas per annum. Further 
rates are given for buildings or lands yielding higher 
rents but it was provided that buildings or lands, yielding 
or capable of yielding a yearly rent not exceeding Rs. 10 
should be exempted from the payment of the rate on 
buildings and lands. The plaintiff sued to get a refund 
of Rs. 52 from the defendant Municipality, and for an 
injunction restraining the defendant from levying double 
house tax for the plaintiff’s land. 

Held, under the bye-laws passed by the Municipality 
under S. 59 of the Bombay District Municipal Act, III 
of 1901, the Municipality may impose a rate on buil- 
dings, or lands, or both, situated within the Municipal 
District and under the bye-laws, a general rate on build¬ 
ings and lands on the scale defined therein is recover¬ 
able inrespect of all buildings and lands which are not the 
property of Government. The Municipality can levy a 
rate either on the building or on the land on which the 
building stands, or it can levy one rate for both building 
and land. But it cannot levy a rate which would include 
the rate on building and land and a second rate on the 
land itself. If an owner of a house has to pay ground 
rent, he pays that ground rent out of the rent which he 
receives from his tenants. That rent, therefore, is made 
up of the ground rent and the return on the capital ex¬ 
pended by the owner of the house. Therefore unless it 
has been made clear that the Municipality were levying 
from the owners of these various buildings on the plain¬ 
tiff’s land a rate calculated on that part of the hypothe¬ 
tical rental which represented merely the return on the 
cost of building, it would be presumed that the Munici¬ 
pality were already taxing these particular properties at 
their full amount. (Maeleod, C. J. and Shah, /.) 

Sholapur Municipality v. Shankar Shesbhat 
Ambalji. 46 Bom. 205 = 64 I. C. 177 = 

23 Bom. L. R. 1018 = A. I. R. 1922 Bom. 158. 

S. 59 (b) (ii)—Plying in Municipal limits. 

- Vehicle plying for hire within Municipal limits 

—Is not liable to tax. 

A vehicle kept outside the Municipal limits but plying 
for hire inside the Municipal area is not liable to pay 
wheel-tax under S. 59 clause (2) of the Act. (Maeleod 
C.J. and Heaton, J.) SURAT MUNICIPALITY 7-. 
MANEKLAL ICHARAM AND CO. 

22 Bom. L. R. 1104 = 59 I. C. 389. 

Ss. 60 and 59—Terminal tax. 

- Terminal tax—Government according sanction 

omitting one item—Representation to Government to 
sanction the omitted item and the item sanctioned but 
formalities of law not observed in respect of this item — 
Imposition of tax on such item is illegal. 

The necessary formalities under S. 60 were observed, 
and the sanction of Government was obtained to the 
imposition of terminal tax on the articles mentioned in a 
schedule, with the exception of item 20, which included 
fruits. The Municipality then published a notice under 
S. 62 that a tax would be levied on these articles from a 
certain date. The Municipality, however, were dissatisfied 
with the order of Government disallowing the item 20, 
and they moved the Government to accord their sanction 
to the addition of item 20 to the list of articles liable to 
the terminal tax. This was done without observing the 
formalities required by S 60 and without giving any 
notice to the objector, or affording the many opportunity 
of raising any objections to the proposed addition. 
The suggestion of the Municipality was approved by 
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Government, and item 20, including fruits, was added to 
the list. 

Held, that the levy of tax on articles included in item 
20 amounted to the imposition of a new tax and there¬ 
fore for this addition made the procedure provided by 
Chap. 7 should have been followed and the Municipality 
had no right to levy a new tax without complying with 
the formalities which are laid down by the Act. 

( Marten , C. J. and Baker, J.) KALU KARIM v. CITY 
Municipality, Broach. 51 Bom. 764 = 

29 Bom. L. R. 1041 = 104 I. C. 666 = 

A. I.R. 1927 Bom. 527. 

S. 65 (1)—General Sanitary cess. 

- Levy of Sanitary cess under S. 59 (vii) — No 

notice under S. 65 (1) issued — Levy is not illegal. 

The levy of general sanitary cess by a Dt. Municipality 
under S. 59 (vii) of the Act is not illegal on the ground 
of want of notice under S. 65 (1). (Macleod, C.J. and 
Crump, J.) KALYAN MUNICIPALITY v. GOVINI) 

KARSAN RAMJI. 89 1.0. 580 = 

27 Bern. L. R. 447 = A. I. R. 1925 Bom. 419. 

S. 65 (4)—Legality of List not signed. 

- List not signed by Officer—Legality of levy is not 

affected. 

It may be that if the list is not signed it cannot be 
accepted as conclusive evidence as provided by sub-sec. 
(6). But the mere fact that the officer did not sign the 
list cannot affect the question as to whether the levy 
was legal or not, particularly when the amount fixed 
under the list is not challenged. (Shah and Crump, JJ.) 
AmbalalSarabhai v. Ahmedabad Municipality. 
45 Bom. 611 = 23 Bom. L. R. 48 - 60 I. C. 578 = 

A. I. R. 1921 Bom. 236. 

S. 69 -Responsibility on Municipality. 

- For grant of refund, municipality alone is res¬ 
ponsible—Municipality cannot escape duty as laid in 
S. 69 by any act of delegation. 

S. 69 throws a duty on the municipality to grant a 
refund and the Municipality cannot escape that duty by 
any act of delegation; of course it is necessary to make 
•enquiry in such matters and power to make enquiry can 
be delegated. But the municipality remains responsible 
for the due performance of their statutory duty. 
(Percival, J. C. and Barlee, A. J. C.) REWaCHAND 

Fatehchand v. Karachi Municipality. 

122 I. C. 398 = A.I. R. 1930 Sind 93. 

Ss. 71(1) Band 46(1) and 60.—Refund of 

water charges. 

- Water rate under S. 71 (1) (b) does not require — 

Publication for validity. • ■ \ 

Plaintiff sued committee 'of management of Hydera¬ 
bad for the refund of charges paid for supply of water 
by the Municipality to a private connection to his house 
•on the ground that the rules were not first published 
under S. 60. 

Held, apart from the words“subject to the provisions 
of Ch. VII” rules under S. 46 (1) do not require preli. 
minary publication for the purpose of inviting objections 
but merely require the sanction of the Governor in 
Council or the Commissioner under provision (a) to 
S. 46. The words “subject to the provisions of Ch. VII” 
•cannot in themselves make the provisions of S. 60 appli¬ 
cable to a case of water rate under S. 7l (1)(£) which is 1 
•outside the particular one dealt with namely, the case 
where Municipality proposes to impose a tax. The main 
provision in the rules under S. 46 (1) and S. 7l (1) is 
that Municipality will supply water to private persons on 
certain terms and this clearly makes an offer to such 
private persons to supply them with water on the terms 
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laid down and the water rate revised is a contractual 
charge. ( Fawcett, J. C. and Kemp, A. J. C .) COM¬ 
MITTEE of Management of Hyderabad v. Seth 
Ramchand Z ownkiram. 87 I. C. 258 = 

16 S. L. R. 98 = A. I. R. 1923 Sind 1. 

S. 77, Cl. 2—Defraud’. 

-A man is defrauded if thereby he is deprived of 

some right or property to which he is entitled, and any 
act done with the intention of wrongfully depriving him 
of the benefit of such right would amount to an attempt 
to defraud him within the meaning of S. 77(2). (Fawcett 
and Madgavkar, JJ.) EMPEROR v. HARJIVAN VALJI. 

50 Bom. 174=28 Bom. L R. 115=27 Cr. L.J. 1335 = 

98 I. C. 407 = A. I. R. 1926 Bom. 231. 

S. 80—Person importing goods 
whether a merchant. 

- Quaere—Is a person importing goods a merchant 

—If not arc arrears of octroi recoverable from them. 

The merchant who takes the benefit of the clause of 
31st Dec. 1920, cannot complain if he is exposed to cer¬ 
tain restrictions and obstructions in case he does not 
comply with the terms thereof. (Raymond and Ken¬ 
nedy , A. J. Cs.) Firm of Narumal Bhagchand v. 
The Sehwan Municipality. 78 I. C. 432= 

18 S. L. R. 141 = A. I. R. 1924 Sind 149. 

S. 81-A—Auction of right. 

- The right to levy fees due for temporary occupa¬ 
tion of Municipal land cannot be aucticmed. 

The Municipal Act does not give to a Municipality, 
either expressly or by necessary implication, power to 
lease or auction the right to levy the fees due for tempo¬ 
rary occupation of Municipal land. Dundee Harbour 
Trustees v. D. and J. Nicol, (1915) A.C. 550, Ref. ; 
36 Mad. 113, Dist. (Patkar and Baker. JJ.) SHOLA- 
PUR MUNICIPALITY. V. Sh'IVRAM BHAGWANT. 

52 Bom. 414 = 30 Bom. L. R. 715 = 111 I. C. 620 = 

A. I. R. 1928 Bom. 282. 

Ss. 81-A and 70—Interpretation. 

-The toll referred to in S 81-A. does not include the 

fee authorized under S. 70. (Patkar and Baker, JJ.) 

Sholapur Municipality v. Shivram Bhagwant. 

52 Bom. 414 = 30 Bom. L. R. 715 = 
111 I. C. 620 = A. I. R. 1928 Bom. 282. 

S. 82 (3)—Interpretation. 

- Municipality sufficiently complies with law by 

stating in bill next step they will have recourse to. 

As Cl. (3) does not expressly say that all the liabili¬ 
ties including the ultimate liability incurred in default of 
payment are to be specified in a bill of water-tax, on the 
ordinary canons of interpretation it is correct -to hold 
that the municipality sufficiently complies with the law 
by stating in the bill the next step to which they would 
have recourse,, viz., a notice of demand. Partington v. 
Attorney-General, (1869) 4 H.L. 100; 16 Bom. L.R 749; 
The Queen v. Official Principal of the Consistory Court, 
(1862) 31 L. J. Q. B. 106. Ref. (Madgavkar, J.) 
raipur Manufacturing Co. v. Ahmedabad 
Municipality. 54 Bom. 80 = 31 Bom. L. R. 1224= 

122 I. C. 430=A. I. R. 1930 Bom. 145 

• 

S. 86—Revision of Magistrate’s order. 

- Magistrate's order on appeal under S. 86 is not 

revisable by High Court under Cr. P. C., S. 435. 

Under S. 86 a Magistrate hearing an appeal is merely 
an appellate authority having jurisdiction given by the 
Act to deal with the question of a civil liability. He is, 
therefore, not an inferior criminal Court within S. 435, 
and the High Court has no power to revise his order, 
9 Bom. L. R. 1347, Foil, (Kincaid, J. C. and Barlee , 
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. i r \ Karachi Municipality v. Jafferji 

T \Y^MIJI 21 S. L. R. 51-27 Cl. L. J. 1127- 

1 J 97 I. C. 647 = A. I. E. 1927 Sind 23. 

S. 90 ( 3 )—Manner of Work. 

_ Manner of work must be specified. 

Where the manner in which the work is to be carried 
out is not attempted to be specified the conviction must 

ntvABHU laudbhA?,, ahmedabad munic. 

Vtv 25 Bom.L E. 1218 = 25 Cr. L. J 990 = 
PALlTV . J c 638 = A. I. E.1924 Rom. 116. 

g 90 —Old public streets. 

_ Applies to old as well as nrw streets. 

S. 90 is not confined to new public streets atone . H 
ii nul>lic streets whether old or new. ( Ray- 
TSnnd aZ>. a. J. Cr.) HYDERABAD MUMCIPAED 

T ,... K,n r«.w«5 R m . n "If S, 

A. I. E. 1925 Sind 90. 

Ss 90. 50 and 122 -Purpose not 
authorised by statute. 

_ lindcr S. 90 a Municipality cannot authorize the 

nee of a strip of a street for purpose not author,zed by 

'^s’Tong^ipresumption arises that the Legislature did not 
intend, by die general powers it gives to the Municipality 
to discontinue or stop up public sheets, that they should 
use that power for a purpose which contravenes the in¬ 
tention shown by S. 122. It rests upon anyone who 
supports the action of the Municipality to show that it 
had statutory authority to divert a portion of a public 
street for such a purpose. A Municipality has no powei 
to authorize the use of a part of the street for the pur¬ 
pose of keeping logs of wood for sale. {Fawcett and 
Madgavkar. //.) EMPEROR tc VISH VAN AT H. 

50 Bom 674 = 28 Bom. L.R. 1033-27 Cr.L.J. 1160 

97 I. C. 744 = A. I. E. 1926 Bom. 535. 

S. 91-A ( 3 )—‘Permission.’ 

_“Permission” in S .91-A (3) means the permission 

referred to in S. 96 (2) and does not include right to 
proceed given in S. 96 (4). (Aston, A. J. C.) Nihal- 
chand Harumal w. Karachi municipality. 

120 1. C. 85 = A. I. E. 1930 Sind 20. 

S. 92 (1) (b)—What is sufficient compliance. 

-- Wooden pillars supporting gallery facing street 

—Replacement of wooden pillars by masonry—Removal 
of old gall fry and replacement of new one—Gallery held 
to have been demolished and reconstructed within the 

<meaning of S. 92 (1) ( b )• 

There were wooden pillars facing a street ; on them 
was a continuous gallery or balcony which formed part 
of a room without any wall dividing the gallery from the 
room and with a common roof over the two. The 
owner of the house removed the old wooden pillars and 
replaced them by pillars of masonry. He also removed 
the old galleries and replaced them by new galleries 
forming part of the room next to them and without any 
dividing wall. The galleries were within alignment area. 

Held, that the whole portion within the alignment 
area was demolished and reconstructed. (Aston, A. J. 
C) NIHALCHAND HARUMAL V. KARACHI MUNICI¬ 
PALITY. 120 I. C. 85 = A. I. E. 1930 Sind 20. 

- Portion of building coming within alignment 

area—(hotier of house demolishing and erecting the por¬ 
tion—Owner attracts provisions of S. 92. 

A portion of a building was within alignment area 
about two and a half feet on one side and six feet at the 
other end. The external masonry wall was demolished 
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and pillars and door frames and doors were erect¬ 
ed. Parts of the floor and parts of the side wall came 
within alignment area on the street side. The flooring 
and side wall within alignment area were renewed. . 

Held, that the owner of the house took down a mate¬ 
rial portion of the projecting part of his building pro¬ 
jecting beyond the tegular line of the street as determin¬ 
ed on for the future within the meaning of 
S 92. (Aston, A . /. C .) NIHALCHAND HARUMAL z\ 
KARACHI MUNICIPALITY. 120 I. C 85 = 

A.I. E. 1930 Sind 20. 

Ss. 96 and 97—Alteration of charge. 

- Charge of offence under S. 96 —Offence not pro¬ 
ved—Charge cannot be altered into one under S . 97 
read with S. 155. 

The Magistrate, when once he had come to the con¬ 
clusion that the offence of the accused of erecting huts 
on Municipal land without permission did not come 
within S. 96, could not alter the charge and treat the 
offence as if it was punishable under S. 97 read with 
S. 155. (Macleod, C. J. and Shah , /.) MATUBHAI M. 
Shah v. Emperor. 661.0.323 = 

24 Bom. L. E. 105 =46 Bom. 657 = 
23 Cr. L.J. 259 = A. I. E. 1922 Bom. 97. 

Ss. 95. 92 and 91 A—Building beyond street-line. 

.Permission to build—Permission subject to keep - 

« a ~ ^ - • t ■ . • 


ing land within regular line of street unbuilt upon is 
legal— Building beyond the line is an offence. 

The Rander Municipality granted permission to the 
accused to build, subject to the condition that the house 
should be built after leaving open the land within the 
alignment of the road in front. The accused, in spite 
of the condition, built up his house within the align- 

^Held, that the accused had offended against S. 96 as 
amended in 1914 ; for he was bound to ask for permis¬ 
sion to re construct his building within the regular line 
of the street and the Muncipality were entitled to issue 
such orders as they thought proper not inconsistent with 
the Act and to impose in writing such conditions 
with reference to the location of the building in relation 
to any street existing or projected as they thought pro¬ 
per. Under S. 92 certain powers are given to a Munici¬ 
pality, if any of the conditions mentioned therein exist, 
to requite the owner by written notice to remove his 
building to the regular line of the street or the front of 
the adjoining building on either side. (Macleod, C. J. 
and Coyajec, J.) EMPEROR v. THAKORDAS MOTIRAM. 

89 I. C. 1031= 26 Cr. L. J. 1463 = 
27 Bom. L. R. 1023 = A. I. R. 1925 Bom. 505. 

S. 96 ( 5 )—Interference by High Court. 

■High Court will interfere in revision where 


Municipality has acted capriciously or unreasonably— 
Motive of Municipality is irrelevant where it has acted 
in accordance with law. 

No doubt High Court will interfere wheie it is clearly 
shown that a Municipality, or other public body, has 
acted capriciously, arbitrarily, or unreasonably to the 
prejudice of the applicant, in delaying the sanction. But 
a Court of law is not entitled to go into the question of 
the exact motives with which the Municipality or an 
officer of the Municipality has acted, provided that the 
action taken is in accordance with law. The question 
of motive then becomes irrelevant. (Fawcett and 
Patkar, J J.) CHHAGANLAL MOTIRAM v. EMPEROR. 

51 Bom. 818 = 29Bom.L. R.73S= 
1031. C. 602=28 Cr. L. J. 714= 
8 A. I. Cr. R. 418 = A. I. R. 1927 Bom. 401 
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Ss. 96 (6) and 161 (1)—Interpretation. 

- —-Foundation begun long before 6 months—Walls 

begun ’within 6 months—Prosecution in respect of walls 
is in time —“ Makes ” means not only beginning of a 
building but also its continuance . 1 

The erection of a wall of a building is a distinct stage 
from the stage of laying its foundations; and house-walls, 
as well as compound walls are covered by the word “buil¬ 
ding” in S. 96. A.I.R. 1921 Bom. 62 Ref. The words “or 
makes” show that is is not only the mere beginning of a 
building that is punishable, but its continuance even to 
completion without the requisite permission, or in defi¬ 
ance of legal orders. Therefore, where the walls of a 
building for which no sanction has been obtained have 
been built within 6 months, prosecution in respect of 
such walls is in time although the foundation was begun 
long before 6 months. ( Fawcett and Patkar , //.) 

Chhaganlal Motiram V. Emperor. 51 Bom. 818= 

29 Bom. L. R. 733 = 8 A. I. Cr. R. 418 = 
103 I. C. 602 = 28 Cr. L. J. 714 = 
A. I. R. 1927 Bom. 401. 

-“ Further orders ” also include demand for fur¬ 
ther particulars. 

The words “ further orders ” in Cl. (£) of S. 96 (4) 
do not mean only orders of the kind referred to in sub- 
S. (2) and they include any demand for further particu¬ 
lars. ( Fawcett and Patkar, J J.) CHHAGANLAL 

Motiram v. Emperor. 51 Bom. 818 = 

29 B(Om. L. R. 733 = 8 A.I. Cr. R. 418 = 
103 I. C. 602 = 28 Cr. L. J. 714 = 
A.I.R. 1927 Bom 401. 

-“ All information they may require ” etc. — De¬ 
mand for modified plan excluding land falling within 
alignment of a proposed street is included. 

The words “ all information they may require regard¬ 
ing the location of the building with reference to any 
existing or projected streets ” in S. 96 (1) (b) are wide 
enough to include a demand for a modified plan, exclud¬ 
ing certain land which falls within the alignment of a 
proposed street and proposed to be built upon. (Faw¬ 
cett and Patkar, JJ .) Chhaganlal Motiram v. 
Emperor. 51 Bom. 818 = 29 Bom. L. R. 733 = 
i t • 8 A. I. Cr. R. 418 =103 I. C. 602 = 

28 Cr. L. J. 714 = A. I. R. 1927 Bom. 401. 

-“ Regarding the limits, etc . ” refer to limits of 

building apart from its locatio?i. 

The words “ regarding the limits of the proposed 
building ” in sub-S. (1) of S. 96, refer to the limits 
of the building apart from any question as to its loca¬ 
tion with reference to any existing or projected streets. 
(Fawcett atid Patkar, JJ.) CHHAGANLAL MOTIRAM 

v. Emperor. 51 Bom. 818 = 29 Bom. L. R. 733 = 
8 A. I. Cr. R. 418 = 103 I. C. 602 = 28 Cr. L. J. 714 = 

A. I. R. 1927 Bom. 401. 

-* Any building ’ in the section covers one in a 

private Mahal a. 

The words “ any building ” in S. 96 are wide enough 
to cover a building in a private Mahala. (Fawcett, J.C. 
and Kemp , A . /. C .) EMPEROR v. JANA FAKIR. 

66 I. C. 999 = 15 Sind. L. R 171 = 
23 Cr. L. J. 343 = A. I. R. 1922 Sind 22. 

S. 96—Permission amounting to refusal. 

- Grant of permission amounting practically to 

refusal—Municipality cannot order. 

The Municipality have no power on an application to 
build, to pass an order which practically amounts to a 
refusal. They would be entitled to direct that the pro¬ 
posed building should be set back to a certain distance 
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from the street, but they would not be entitled to order 
that on each side of the building open spaces should be 
left with the object of preventing the applicant from 
building at all. The Municipality must acquire the land 
in the proper way if they wish to create open spaces. 
(Macleod, C. J. aud Crump,/.) AHMED SULEMAN 

Jiva v. Rander Town Municipality. 

27 Bom. L. R. 429 = 87 I. C. 948 = 

A. I. R. 1925 Bom. 345. 

S. 96 (5)—Privies. 

- Pen Municipality — By-laws 9— Does not apply 

to privies built without permission. 

So far as pde 9 is concerned, it seems clear that the 
communication that is required by rule 9 to be made * 
after the completion of the privy relates to a privy with 
reference to which permission has been granted under 
rule 8, and not to a privy which has been constructed 
without the permission of the municipality. (Shah, Ag. 
C. J. and Fawcett, J.) KING EMPEROR v. EZEKIEL 

Moses Penkar. 26 Bom. L. R. 715 = 

25 Cr. L. J. 1290 = 82 I. C. 362 = 

- A. I. R. 1924 Bom. 484. 

• 

Ss. 96 and 3 (7)—Rebuilding. 

- Erection of wall on old foundation-Permission 

is necessary. 

Rebuilding of a wall from its foundation is equivalent 
to “Building” under the Act and Committee’s permis¬ 
sion is necessary. ( Macleod , C. J. and Crump, J.) 

Bandra City Municipality v. d. a. D’Monte. 

A. I. R. 1923 Bom.407 = 76 I. C. 478. 

S. 96 (4)—Reconstruction. 

- Scope—Owner of house has no right to reconstruct 

part of his bulldi?ig without notifying his intention to 
municipality. 

S. 96 (41 only authorizes a person to proceed in such 
manner as is not inconsistent with any provisions of the 
Act including S. 91-A or of any bye-law. It is unreason¬ 
able to hold that under S. 96 (4) a person has a right 
to reconstruct a material part of his building within 
set back area unless in his notice or in the plans submit¬ 
ted under S. 96 (1) he has clearly given notice to the 
municipality of his intention to do so: 37 All. 220; 
19 Bom. L. R. 65 ; 42 Bom. 629; A. I. R. 1922 Bom. 
247; (1899) 1 Q. B. 444 ; Keir v. Corporation of Pre¬ 
ston, 6 Ch. D. 463 and 36 Bom. 61, Dist.; 7 C. W. N. 
853, Ref. (Aston, A. J. C.) NlHALCHAND HaRU- 

mal v. Karachi Municipality. 

120 I. C. 85=A. I. R. 1930 Sind 20. 

S. 96—Revocation of permission. 

- Permission to build once granted cannot be 

rrooked. 

A permission to build once granted cannot be revoked 
whatever the rights of the Municipality against the party 
concerned, in respect of the land may be. (Shah and 
Crump, JJ.) MUNICIPALITY OF SHOLAPUR v. ABDUL 

Wahab. 45 Bom. 797 = 23 Bom. L. R. 244 = 

611.C. 428 = A. I. R. 1921 Bom. 439. 

Ss. 96 and 113—Sixteen years old Projection. 

- Bombay Act (6 of 1873), bs. 33 and 42— Projec¬ 
tions overhai.ging public street not coming under S. 113 
(3) cannot be removed by municipality after long delay. 

Projections overhanging public streets and built 
contrary to permission of Municipality but not coming 
under S. 113 (3) and allowed to remain for 16 years 
must not be removed by the municipality by executive 
action. Scope of Ss. 96 and 113 of Act III of 1901 and 
of Ss. 33 and 42 of Act YI of 1873 and case-law 
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discussed. {Maclcod, C. J. and Fawcett, J.) AHMEDA- 
B4D MUNICIPALITY V. MANILAL CHHAGANLAL. 

23 Bom. L. R. 193 = 62 I. C. 913 = 

A. I. R. 1921 Bom. 130. 

S. 96—Stone compound wall. 

_ Erection of stone compound wall at a distance 

is erecting building. 

Erecting a stone compound-wall at a distance trom 
the house is erecting a building within the meaning of 
S. 96. ( Macleod . C. J. and Shah. /.) EMPEROR v. 

Ramrao Abaji. 

23 Bom. L. R. 831 = 22 Cr. L. J. 622 = 

63 I. C. 168 = A. I. R. 1921 Bom. 62. 

Ss. 101 ( 1 ) and 107 (1)—Distinction. 

- Distinction is difficult to make. 

A notice served upon the Respondent by which he is 
called upon to repair two sinks on the first storey so as 
to discharge waste water into the drainage cess-pool 
falls under S. 101 (1) and not under S. 107. It is 
difficult to lay down with precision the scope of S. 107 
sub-section 1 ; and it may not be always easy to draw 
the dividing line between orders falling under S. 107 (1) 
and those under S. 107. ( Shah and Aa/i/t , //•) 
Emperor v. Ramchandra Gangadhar. 

25 Cr. L. J. 1148 = 81 I. C. 972 = 

A. I. R. 1924 Bom. 70. 

S. 106 ( 3 )—Discretion. 

_ Municipality has discretionary power to order 

alteration in position of trap door sanctioned by manag¬ 
ing committee. 

When a person puts in, the trap door to the privy to 
the south opening on to a street with the permission of 
the managing committee, it is open, under the discre- 
tionary powers given by S. 106 (3), to the Municipality 
if it considers it to be a nuisance to order him to alter 
it to ihe east: A. I. R. 1922 Rom. 247, Ref. ( Madgav - 

bar /) RAV1SHANKAR CHHAGANLAL V. DOHAD 
MUNICIPALITY. 31 B. L. .»•»} 

Ss. 107 and 131—Service of Notice. 

- Notice cannot be served on a person as agent nor 

can he be prosecuted on such notice. 

Under S. 154. cl. (2) it is open to the Municipality to 
issue the notice addressed to the owner of the premises 
without specifying his name. If they do so they can 
prosecute the trustee who was recovering rents from 
tenants of the property, as the owner of the premises 
under S. 3, cl. (8) of the Act, but he could not be prosecu¬ 
ted for failure to comply with notice addressed to another 
person and delivered to him as the agent of that person. 
tKennedy , J. C. and Rupchand Bilaram , A. J. C.) 
Harsomal M. Gurbuxaw tf. Emperor. 

18 S. L. R. 90 = 88 I. C. 187 = 
26 Cr. L. J. 1099 = A. I. R. 1925 Sind 262. 

S. 113—Private Street. 

-- House abutting private street—Height of the 

eaves cannot be regulated. .... , . 

S. 113 which empowers the Municipality to regulate 

the height of the eaves does not apply to the eaves of a 
house which abuts on a private street : 44 Bom. 198 ; 
A I R. 1921 Bom. 130 and 27 Bom. 221, Dist. {1 at¬ 
tar and Baker , J J.) EMPEROR v. GAFUR DAND 

Bohr a. 31 Bom. L. R. 678 = 120 I. C. 360 = 

1929 Cr. C. 37 = 31 Cr. L. J. 108 = 

A. I. R. 1929 Bom. 286. 

S. 120—Private Well. 

The Municipality has no right to require a private 
individual owning well used by the public to keep up 
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the well. {Kennedy and Rupchand Bila Rain > ^' J' 
Cs.) ALLAHDINO V. THE SHIKARPUR MUNICIPA¬ 
LITY 17 S. L. R. 330 = 79 I. O. 409 = 

LIT A. I. E. 1924 Sind 139. 

S. 122—Power to issue Notice. 

- Municipality has no power to issue under. 

S. 122 gives no power to a Municipality to issue a 
notice to a person alleged to have erected an encioac 
ment to remove it. Although the Municipality may 
send such a notice, it is not a notice under the section. 
Such a notice may be sent as a matter of courtesy, 
preliminary to the Municipality taking action under 
powers given them by the section to remove an encroacn- 
ment themselves. ( Macleod , C. J. and Coyajee , J.) 
ATMARAM SHAMJI V. EMPEROR. _ 

24 Bom. L. B. 384 = 66 I. C. 817 = 2 | 

S. 122—Thirty years old Obstruction. 

•i Obstruction in a public street—Municipality 


cannot—Removal of , after 30 years-Limitatum Act 

Art. 146 A. . ; 

The plaintiff who encroached upon a portion or a 

public street by building upon it, was called upon by the 

defendant Municipality to remove the obstruction, atter 

30 years under S. 122 of the Bom. Dt. Municipal Act. 

In the suit by the plaintiff to restrain the Municipality 

from removing the obstruction. 

Held that the defendant Municipality could take no 
action under S. 122 of the Act after 30 years to remove 
the encroachment, it having been barred from filing a 
suit for the possession of the site encroached upon, the 
site was no longer a part of the public street but belon¬ 
ged to the plaintiff. Tayaballi v. Dohad Municipality 
(22 Bom. L. R. 951 followed. ( Macleod , C. J. and 
Shah /) ABAJI RAGHO MHALAS v. MUNICIPALITY 

OF JALGAON. 46 Bom. 335 = 64 1 0. 202 = 

23 Bom. L. R. 1028 = A. I. R. 1922 Bom. 111. 

S. 131 —Liability of Occupier. 

An occupier of land cannot plead as a defence to a 
notice under S. 131, that none but the owner is res- 
nonsible to remove a nuisance. ( Kennedy , J. C. and 
Aston , A. J. C.) HAJI UMAR v KING-EMPEROR. 

18 S. L. R. 104 = 87 I. C. 104 = 26 Cr. L. J. 952= 

A.I.R. 1925 Sind 264. 

S. 142 (1)—Scope. 

_ -Section does not create any offence. 

No offence with reference to meat can be committed 
under S. 142(1). The power which the section gives 
to the Municipality is the power to destroy forthwith the 
unwholesome article. {Shah and Aa/i/i , JJ.) EM¬ 
PEROR V. HAJI ABOO. 45 Bom. 193= 

A. I. R. 1921 Bom. 156. 

S. 145 A—Rebuilding. 

- Permission to build on old wall—Pulling doom 

the wall and rebuilding it—Municipality cannot with¬ 
hold permission. 

Plaintiff wanted to build another storey on his 
western wall, and got permission. According to a com¬ 
promise in a dispute with his neighbours he agreed to 
pull down the old wall on which he was going to build 
and to build further back. The Municipal Committee 
objected to this. The plaintiff therefore began to 
follow out his old plan. The Municipality again 
objected. 

Held, the objection was factious. The Municipality 
was not entitled to obiect to the rebuilding of the old 
wall where it stood with the addition to which it had 
given permission. ( Macleod , C. J. and Shah % /.) 
BANDRA MUNICIPALITY V. JOHN C. DE. MF.LLO. 

A. I. R. 1922 Bom. 344. 
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S. 151—Continuing Fine. 

- For awarding continuing fine it must be prccved 

that accused was continuing offence after prior convic¬ 
tion—‘Unless such charge is specifically made and fin¬ 
ding is given as to number of days of continuing 
breach, an order awarding continuing fine is unwar¬ 
ranted\ i ' 

Before a continuing fine is imposed for a continuing 
offence it must be alleged and proved that the accused 
had continued to use the premises for a specific number 
of days after his conviction, and that he had no license 
during those days. This charge must be the subject of a 
separate prosecution, and a separate inquiry. It is only 
on proof of the charge so laid that the Magistrate is 
called upon to exercise his discretion and to determine 
what would be the proper amount of fine per day which 
the accused should be made to pay and to give a finding 
as to the number of days for which such fine is to be 
levied. ( Rupchand and DeSouza , A. J. Cs.) HUSSAIN 

Haji Umar v. Emperor. 

23 S.L.R. 125 = 1151. C. 307 = 
30 Cr. L. J. 442= 12 A. I. Cr. R. 260 = 

A. I. R. 1929 Sind 50. 

S. 161 (1) (n)—Interpretation. 

- Keeping wood for selling comes properly witJitn 

Cl. (n). 

Where the accused used what is described as a shop 
for selling wood, and kept wood there in order to sell it. 

Held , that it is a case which properly comes within the 
meaning of Cl. (//), as there would be continual storing 
of wood for the purpose of selling it, and not a casual 
storage of a few days’ supply for domestic use. 29 
Bom. 193. Dist. ( Shah and Fawcett , //.) EMPEROR 
v. Nanubhai. 50 Bom. 760 = 28 B. L. R. 1070 = 

27 Cr. L. J. 1179 = 97 I. C. 811 = 
A. I. R. 1926 Bom. 546. 

S. 151 (1)—Manufacture of Oil. 

- Person manufacturing oil by machinery without 

license can be convicted. 

A manufactory or place of business where machinery 
is used for the purpose of extracting oil does involve a 
risk of fire. A person can, therefore, be convicted for 
manufacturing oil by means of machinery within the 
Municipal district without obtaining a license in res¬ 
pect thereof. ( Rupchand and Dc Souza , A. J. Csl) 

Hussain Haji Umar v. Emperor. 

23 S. L. R. 125 = 115 I. C. 307 = 30 Cr. L. J. 442 = 
12 A. I. Cr. R. 260=A. I. R. 1929 Sind 50. 

S. 155—Daily fine. 

- For daily fine, person must be first convicted for 

principal breach and seco7idly conviction for continuing 
the same . 

, There must first be a conviction for the breach, and 
again a subsequent conviction for continuing the breach 
from the date of the first conviction, before an order can 
be passed inflicting a daily fine : A. I. R. 1929 Sind 50, 
Foil. {Perrival and Rupchand , A. J. Cs.) JETHANAND 
v. Emperor. 23 S. L. R. 222 = 116 I. C. 308 = 

30 Cr. L. J. 443 = 12 A. I. Cr. R. 424 = 

A. I. R. 1929 Sind 52. 

- No previous conviction—Imposing daily fine is 

illegal. 

A Court cannot sentence a person to pay a fine for a 
prospective offence, but can only impose a daily fine for 
failure or disobedience which is proved to have continued 
for a certain period after the date of the first conviction 
or after the date of such notice or requisition as may be 
required b^ the enactment. The last words in S. 155 
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show that there should be a conviction for a previous 
breach, and then a subsequent conviction for continuing 
the breach after the date of that first conviction, and 
therefore when there is no previous conviction under 
S.155 a Magistrate cannot impose a continuing daily fine. 
(Fawcett and Madgavkar , //.) EMPEROR v. DHARALA 
MUNGAL 28BomL.R. 1040 = 98 I. C. 400 = 

27 Cr. L. J. 1328 = A. I. R. 1926 Bom. 526. 

S. 155—Disobedience of notice. 


- S. 155— Lawful order -Notice under S. 122. is 

wt a lawful order and disobedience thereto is no offence 
Where the accused was served with a notice under 
3 122 of the Act to remove an otla which he had construc¬ 
t'd and was convicted under S. 155 for having disobeyed 
i lawful order ; held, on application to the High Court 
bat no notice need be issued under S. 122 and therefore 
Jisobedience of such a notice does not amount to dis¬ 
obedience of a lawful order within S. 155. {Macleod, C . 
/. and Coyajee, J.) ATMARAM SHAMJI v. EMPFROR 

24 Bom. L. R. 384 = 23 Cr. I*. J. 321 = 66 I. C. 817- 


S. 160 (3)—Execution of order. 

- Order can be executed as decree . 

An order made or a decision given by the District 
Court under S. 160 (3) of the Bombay District Munici¬ 
pal Act (Bom. Act III of 1901) can be executed and it is 
not necessary to make any application to the Court, to 
pass a decree in accordance with the order on decision 
before execution can be taken. ( Macleod, C. J.and 
Crump, j.) Broach City municipality v. Ghulam 
Rasul Haji. 25 Bom. L. R. 305=47 Bom. 654= 

72 I. C. 636=A. I. R. 1923 Bom. 289. 

S. 161—Extension of period. 

- Applicaticm by accused under consideration — 

Time is ?iot extended. 

The delay caused by the fact that petitions made by 
the accused were under consideration cannot extend the 
period of six months allowed in such cases, ( Pcrcival 
and Rupchand. A. J. Cs.) JETHANAND v. EMPEROR. 
23 S. L. R. 222=115 I. C. 308 = 30 Cr. L. J. 443 = 
12 A. I Cr. R. 424 = A. I. R. 1929 Sind 52. 

S.167—Applicability. 

- Suit based upon contract does not fall under 

S. 1 Cl—Neither one month's notice is necessary nor rule 
of six months' limitation applies to such suit. 

A suit based upon contract is excluded from the 
purview of S. 167 as it may fairly be assumed that every 
person knows that the law expects him to act according 
to his contract and not to break it and where he has not 
acted in accordance with his contract he has thereby 
knowingly disregarded the provisions of the statute and 
cannot expect the protection given by it. No notice is, 
therefore, necessary nor is the rule of six months’ limi¬ 
tation applicable to such a suit. (Case law considered.) 
{Rupchand and Wild, A. J. Cs.) LAKANA MUNICI¬ 
PALITY v. ATMARAM. 123 I. C. 237 = 

A. I. R. 1930 Sind 209. 

- S. 167 does not apply to suit for compensation — 

Land legally acquired—Cause of action in such suit is 
not entry but refusal to payi , 

To a suit for compensation for land legally acquired, 
‘S. 167 does not apply. The cause of action in such a 
case is not the entry but the refusal to pay: or at any rate 
time runs from the date of an award of compensation 
under S. 160. Were it otherwise, a municipality might 
avoid payment by delaying the appointment of arbitra 
tors under the Act. {Barlee, A. J. C.) GURMUKH 
SING JAVERSING v. KARACHI MUNICIPALITY. 

1221. C. 385 = A. I. R. 1930 Sind 30* 

<•( 'IvJ V ; , V) t 
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- Non-performance of Contract—Deduction from 

deposit — Suit for recovery of , will be governed by 

S. 167. 

A suit by plaintiff to recover the deduction, for non¬ 
performance of contract, made under S. 40 from the 
deposit made by plaintiff will come within the provision 
of S. 167. ( Macleod , C J. and Shah , J .) BaBAN 

Hemkaj v. City municipality, Poona. 

46 Bom 123 = 23 Bom. L JR. 881 = 64 I.C. 357 = 

A. I. R. 1922 Bom 380. 

S. 167—Effect on Limitation Act. 

- Section excludes application of S .15 (2) of the 

Limitation Act—Limitation Act , S. 15 (2). 

The section in plain and unambiguous terms prevents 
the claimant from commencing his suit after six months 
from the date of act complained of and thereby expres¬ 
sly excludes the time being extended, under S. 15, Cl. (2) 
of the Limitation Act. Public interests require that 
such suits should be instituted without any delay and the 
period of six months is sufficiently long to enable a 
claimant to comply with both the conditions precedent 
required by S. 16/ of the Municipal Act. 32 Cal. 277, 
Foil. {Rupchand Bilaram , A. J. C.) REVACHAND 

Fatehchand v. Karachi Municipality. 

90 I. C. 44 = A. I. R. 1925 Sind 322. 

S. 167 —Extension of period. 

- S. 167 is controlled by Ss. 29 and 15 (2), Lim. 


A (t 

Under S. 167, District Municipal Act, read with 
Ss. 29 and 15 (2), Lim. Act, a plaintiff is entitled to add 
the period allowed him for notice t*o the six months 
within which he has to sue : A.I.R. 1925 Sind 322, over- 

ruled (Perc27 f al> J. C. and Barlec , A. J. C.) REWA- 

chand Fatehchand^. Karachi Municipality. 

122 I. C. 398 = A. I. R. 1930 Sind 93. 

g. 167—No fresh cause. 

- An application for re-consideration by a party 

does not afford a fresh cause of action. 

The refusal by the Managing Committee and not its 
subsequent refusal to re consider the matter is the act 
which affords the plaintiff his cause of action. Every 
application for re-consideration filed by a litigant does not 
afford him a fresh cause of complaint. To do so a\ ill be 
to render the provision of S. 167 of the Act nugatory 
and will enable a litigant to revive stale claims by 
repeating his requests. ( Rupchand Bilaram , A. J. C.) 

Rkvachand Fatehchand v. Karachi Munici¬ 
pality. 90 I. C. 44 = A. I. R. 1925 Sind 322. 

S. 178—Default in Duty. 

- Default in performing duty under the Act 

Gcmernor in Council can direct commissioner to fix a 
period for performance. 

It is within the scope of S. 178 for the Governor 
in Council to direct the commissioner to fix a period 
for the performance of a particular duty by the Munici¬ 
pality under S. 178, provided that the Municipality have 
made a default in performing any duty imposed on them 
af or under the Act. ( Shah and Fawcett , //.) MANI. 
KHAI GOVINDBHAI v. NaDIAD CITY MUNICIPALITY. 

51 Bom. 105 = 100 I. C. 98 = 28 B. L. R. 1465 = 

A.I.R. 1927 Bom. 55 

i 

S. 178(1)— Interpretation. 

'By or under this Act. 
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S. 178 (3)—Meaning of ‘ person’. 

- Direction need not be to a Municipal servant . 

It is not essential under sub-S. (3) of S. 178 that the 
person to whom the direction is given must be a Munici¬ 
pal servant. ( Shah and Fawcett , //.) MANIBHAI 
GOVINDBHAI V. NADIAD CITY MUNICIPALITY. 

51 Bom. 105 = 28 B. L. R. 1465 = 100 I. C. 98 = 

A. I. R. 1927 Bom. 55. 

Ss. 178 and 58—Rules by Government. 

- Rules under S. 58 by Government of Bombay 

regarding public education—Municipality is under an 
obligation to observe. 

Under S. 178 there is an obligation on the Munici¬ 
pality under the Act to observe the rules framed under 
S. 58 by the Governor in Council for the purpose of 
prescribing the extent of the independent authority of 
the Municipality in respect of public education . A.I.R. 
1925 Bom. 278, Expl. {Shah and Fawcett , JJ.) MANI- 
BHAI GOVINDBHAI V. NADIAD CITY MUNICIPALITY. 

51 Bom. 105= 28 B. L. R. 1465 =100 I. C. 98 = 

A. I. R. 1927 Bom. 55. 

Ss. 179,186 (a) and 24 (2)—Powers of Committee 

of Management. 

- Committee of Management under S. 179 can act 

under S. 186 (a) — S. 24 (2) does not apply to chairman 
of such Committee— Bombay District Municipalities 
Act (1901), .Sj. 24 (2) and 179. 

A Committee of Management appointed under S. 179 
is not precluded from exercising the power of the 
Municipality under S. 186 (a). Procedure is not 
“ power and duty,” the exercise of power and duty is 
the goal, procedure is the road by which we reach it. 
The whole of the procedure laid down in the Act need 
not be followed in its entirety and it is not verbally 
incumbent upon any persons or person appointed by 
Government to carry on the functions of the Munici¬ 
pality. It is enough that the persons who are delegated 
to do the duties of the Municipality carry out their 
functions in a reasonable and equitable manner, keeping 
an eye, as far as possible, on the provisions of the 
Municipal Act, but not being bound by them with the 
same strictness as the elected Municipality would be. 
S. 24 (2) of the Bombay District Municipal Act has no 
application to the Chairman of a Committee of Manage¬ 
ment appointed under S. 179. ( Kennedy , J.C. and Aston , 

A. J. C.) Santdas Mangharam v . Secretary of 
State for India. 17 S. L. R. 46= 

80 I. C. 951 = A. I. R. 1921 Sind 125. 

Ss. 184 and 46 (e)—Dismissal without Notice. 

Karachi Municipal Rules , R. 90— Servant of 


Per Fawcett , /.—The words “ by or under this Act ” 
are not limited to duties imposed by some provision of 
the Act itself. {Shah and Fawcett , JJ.) MANIBHAI 
GOVINDBHAI V. NADIAD CITY MUNICIPALITY. 

' > 61 Bom. 105= 28 B. L. R. 1465= 100 I. 0. 98 = 

A. I. R. 1927 Bom. 55. 


— — - « 

Karachi Municipality cannot be dismissed without 
giving him opportunity of being heard. 

A statutory power to appoint, fine, reduce, suspend or 
dismiss officers and servants is vested in the Karachi 
Municipality by reason of Ss. 184 and 46 (V). But the 
provisions of R. 90 of the Rules framed by the Karachi 
Municipality constitute a statutory restriction or limi¬ 
tation to the power given bv Statute to the Municipality 
to dismiss their servants. R. 90 is manifestly for the 
protection and benefit of officers and servants of the 
Municipality and the existence of such a rule is inconsist¬ 
ent with the position that a servant of the Karachi 
Municipality is a servant who may be dismissed at 
pleasure at any time without notice and without reason. 
18 C..W.N. 106; 6 L. W. 284 ; Gould v. Stuart % (18%) 
A.C. 575 and Bom Civil Suit No. 596 of 1917 Dist.; 
A. I. R. 1927 Cal. 311 ; 27 Bom. 189 ; Rel. on. (Case 
law referred). {Lobo % A. J. C.) ABRAHAM REUBEN 

v. Karachi Municipality. 113 1.0. 387 = 

A.I.R. 1929 Sind. 69. 
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S. 188—Interpretation. 

- Notified Area rules — R. 18 Proviso. 1. 

Proviso to R. 18 contemplates that the occupier from 
whom the taxes are leviable should be a tenant of the 
property. 43 Bom. 864, Ref. ( Mirza and Patkar , //.) 
In re NURMAHOMED KARAMELAHI. 

31 Bom v L. R. 541 = 
30 Cr. L. J. 992 = 1929 Cr. C. 46 = 
119 I. C. 191 = A. I. R. 1929 Bom. 273. 

S. 188 (1)—Scope. 

- Rules under Rr, 27 (1), (2), (3), (4) and (5)— 

Permission cannot be refused for indefinite period — 
Notice given under R. 27 (1)— Conviction under R. 27 
(5) is wrong. 

An order refusing permission for an indefinite period 
cannot be passed. There is no justification for the 
conviction under R. 27 (5) if the petitioner has given 
notice as required by sub-rule (1) and the Municipal 
Committee have neither passed orders under sub-rule (2) 
nor issued any provisional order or demand for further 
particulars under sub-rule (3). ( Macleod , C.J. and 
Shaky J.) ARDESHWAR JlVANJI MlSTRI S'. EM¬ 
PEROR. 66 I. C. 331 = 24 Bom. L. R. 102 = 

23 Cr. L. J. 267 = A. I. R. 1922 Bom. 221. 

BOMBAY DISTRICT POLICE ACT.(IV Of 1890) 
—Ss. 11, 51 (e) and 53, Sell. B—What ‘on duty’ 
includes. 

- Police Officer aiding another officer, outside his 

jurisdiction , but in same district where he serves , is 
deemed to be on duty—Penal Code . S . 353. 

For the purposes of this act Police Officers of every 
grade are appointed to an entire district in which they 
have to serve and are to be deemed to be on duty in all 
parts of that district. Although a Police Officer may 
be outside the area of his jurisdiction, he is bound 
within the limits of the district for which he is appointed 
to aid another Police Officer when called on by him to 
do so or to keep order as required under Ss. 51 (e) 
and 53. Therefore, any person assaulting a Police 
Officer while he is engaged in discharging the duty 
under Ss. 51 («•) and 53 is guilty of an offence under 
S. 353, Penal Code. 40 All. 28 Ilist. {Kincaid , J.C. 
and Aston , A.J.C.) KHAIRO v. EMPEROR. 

88 I. C. 15=18 SrL. R. 221=26 Cr. L. J. 1071 = 

A. I. R. 1925 Sind 280. 


BOMBAY DT. POLICE ACT (1890), 25 A. 

it is within the legal authority of the Government. An 
obligatory provision in the statute cannot be allowed 
to be ignored without adequate grounds. Where the 
tax or rate may be legal its recovery by the Collector 
cannot be illegal. At least where it is partially legal for 
the Collector to collect, for the rest the direct reference 
to the Collector is in the nature of an irregularity, which 
cannot affect the legality of the lax. The express 
provision as to finality would apparently exclude the 
application of S. 21 of the General Clauses Act. It is 
difficult to reconcile this provision as to finality with the 
idea of the Collector being able to vary it from time to 
time. S. 25-A does not provide for any enquiry as to 
orders under S. 25-A (1) ( b ). The words “ after such 
inquiry as he deems necessary ” are to be found in sub. 
S. (1), Cl. (a), and do not govern Cl. ( b ). The omission 
to hold an inquiry which was only departmental^ 
arranged, is not sufficient to vitiate the directions given 
by him under S- 25-A (1) (b). The provisions of S. 79 
of the District Police Act would condone such an 
irregularity in procedure. With the previous sanction 
of the Commissioner and subject again to revision by 
him the District Magistrate may pass a fresh order. 
Per Kemp , /.—In effect he thus obtains the revision of 
the reviewing authority. The scheme of the section is 
to make the Commissioner and not the Court the 
reviewing authority. The finality provided for an order 

under S. 25-A, Cl. (4) of Bombay Act, IV of 1890 
means to give a final effect to the ultimate order that 
the District Magistrate with the previous assent of the 
Commissioner, may, subject to revision by the Commis¬ 
sioner or in accordance with any such revision, pass. 
Cl. (4) is not intended to exclude the powers which by 
S. 21 of the Bombay Act, I of 1904 are included in a 
power to issue an order. S. 25-A does not require the 
rate for compensation to be assessed on property 
although the word “ rate ” would seem to imply the 
ownership of property. S. 25-A is not intended to 
permit the Court to enquire into the question of who 
were the persons really responsible for doing the objec¬ 
tionable acts. {Shaky Ag. C.J. and Kempy /.) BHAG- 
CHAND DAGADUSHA V. SECRETARY OF STATE FOR 

India. 48 Bom* 87 = 26 Bom. L. R. 1 = 

90 I. C. 13 = A. I. R. 1924 Bom. 1. 

• 4 • • 

Ss. 25 and 25-A—Recovery of tax. 

-- Actual complicity of persons to be taxed is 


Ss. 25, 25 A and 79—Error in notification. 


ii i t 

- Errors in notification are immaterial if provi¬ 
sions are substantially followed. 

Where the provisions of the Act are substantially 
complied with, any errors in the notification will not 
invalidate the proceedings. {Viscount Sumner) BHAG- 

chand v. Secretary of State. 1041. C. 257= 

1 1 51 Bom. 725 = 541. A. 338 = 25 A. L.J. 641 = 

29 Bom. L. R. 1227 = 46 C. L. J. 76 = 

1 1 1927 M. W. N. 561 = 1 L. C.291 = 

32 C. W. N. 61 = 26 M. L. W. 809 = 
A. I. R. 1927 P. C. 176=53 M. L. J. 81. (P.C.): 


Ss. 25, 25-A and 26—Legality of alteration in 
it . f! notification. ; 

- -Notification altering previous notification not 

legal. 

The Government have no power and under the 
sections to call upon A to pay for £ as an agent of B. 
Where plaintiffs w r ere regarded as agents, but the effect 
of the notification in law was clearly to impose a new 
tax on the plaintiffs. * ; ‘ ‘ - ' ' 'l' 

//'eld r£ol6n£ is : in substance it is a tax or rate on 
art^theft'-clffs^ of persons living w’itfiih-the area ebneemed 


immaterial. 

The Act does not require proof of the active Compli¬ 
city of a section of the inhabitants before recovery is 
ordered to be made from it. {Viscount Sumner ). 

Bhagchand v. Secretary of State. 51 Bom 725 = 
54 I. A. 338 = 25 A.L.J. 641 = 29 B. L. R. 1227 = 
46 C. L.J. 76=1927 M. W.N. 561 = 1 L.C 291 = 
104 I.O. 257 = 32 C. W. N. 61 = 26 M. L. W. 809 = 
A.I.R. 1927 P. C. 176=53 M. L. J. 81 (P.C.). 

Ss. 25-A (1) (a) and (l)(b) Consultation with 
. . superiors. r. j ■ 

- Action under S. 25 A (1) {bj is A not judicial — 

District Magistrate may act with consultation with 
superior officers—Taxing is not restricted to one occa¬ 
sion only. . (( ? r' 

The Magistrate’s action under S. 25-A (1) {b) is not a 
judicial proceeding, and there is nothing in the Act which 
requires that his action in this matter should be taken 
wholly on his own initiative or without instructions or 
recommendations from his superiors. Nothing prevents 
the Commissioner’s sanction from being givert from time 
to time or after consultation, nor is there anything' 
about it which confines it to starting the Magistrate on a 
course of action, which he is thereafter to pursile' inde- 


751 


DECENNIAL DIGEST, 1921—1930. 


752 


BOMBAY DT. POLICE ACT (1890), S. 25-A. 

penclently and alone. Furthermore, there is nothing in 
S. 25-A (1) (<0 or 25-A (!)(/>) to restrict the exercise of 
this taxing function to one occasion and one only. The 
powers which they give are not spent by a Single exercise. 
The finality referred to in S. 25-A (4) relates exclusive¬ 
ly to the Commissioner’s function of review and the 
directions of the District Magistrate are not capable of 
being challenged otherwise than is thereby provided. 

(Viscount Sumner?) BHAGCHAND V. SECFETARY OF 

state. 51 Bom. 725 -54 I. A. 338 = 

25 A. L. J. 641 = 29 B. L. R. 1227 = 46 C. L. J. 76 = 

1927 M. W. N. 561 = 1 L. C. 291 = 104l.C. 257 = 

32 C. W. N. 61 = 26 M. L. W. 809 = 
A. I. R. 1927 P. C. 176 = 53 M. L. J. 81 (P.C.) 

S. 25 A—Omission to inquire. 

- Order directing enquiry whet he) persons to be 

charged were until Government during riots—Omission 
to enquire is not an illegality. 

Where the District Magistrate, in passing an order 
under S. 25-A added that to prevent injustice the Deputy 
Collector should hold an enquiry at which the people 
to be charged should be given an opportunity of fur¬ 
nishing proof that, before, during and after the riots, 
they were actively and publicly on the side of Govern¬ 
ment. 

Held that the District Magistrate's suggestions formed 
no part of the order made under S. 25-A constituted a 
condition precedent to its validity. (Viscount Sumner.) 
BHAGCHAND V. SECRETARY OF STATE. 

51 Bom. 725 = 541. A. 338 = 25 A.L.J. 641 = 

29 B. L. R. 1227 = 46 C. L. J. 76 = 

1927 M. W. N. 561 = 1 L. C. 291 = 104 I.C. 257 = 

32 C. W. N. 61 = 26 M. L. W. 809 = 
AI R. 1927 P. C. 176 = 53 M. L. J. 81 (P. C.) 

S. 26 (1) Proviso—Interpretation. 

-“/;/ default of recovery ” do not mean wilful 

default by Municipality—/f old levy is superseded by 
new one , A. 26 (1) must be again complied -with. 

The words “ in default of recovery ” by the Munici¬ 
pality in proviso to S. 26(1) do not mean in case of 
wilful default.” The provision that, when Government 
decrees integrally a levy for the recovery of the cost of 
additional police, its execution must be put into and left 
in the hands of the Municipality, when there is one, 
until default is made, is more than a form, and cannot 
be waived, nor is it a matter in which irregularity can 
be excused. It has a constitutional importance, which 
must be recognized. Where therefore an old levy is 
Superseded by a new one to l)e recovered from different 
people and to be recovered in a different manner, there 
is a new exercise of the power by Government under 
S. 25 (2) and the mandatory provisions of S. 26 (1) 
would apply to such new levy. (Viscount Sumner , Lords 
Atkinson , Carson and Darling , and Sir Lancelot 
Sanderson .) BHAGCHAND v. SECRETARY OF STATE. 

51 Bom. 725 = 54 I. A. 338 = 

25 A. L. J. 641 = 29 B. L. R. 1227 = 46 C.L.J. 76 = 
1927M.W.N. 561 = 1 L. C. 291 = 104 I. C.257 = 

32 C.W.N. 61 = 26 M.L.W. 809 = 
A. I. R. 1927 P.C. 176 = 53 M.L.J. 81 (P.C.). 

Ss. 29 and 30—Interpretation. 

- Words in Ss. 29 and 30 "note of enquiry made in 

writing under his signature in language of District or 
in English ” do not mean that Commissioner as officer is 
bound to make detailed enquiry. 

It does not appear that the words in S. 30 that “ a 
note of enquiry made in writing, under his signature in 
the language of the district or in English ” mean that 
the Commissioner as officer is bound to make the detail- 


BOMBAY DT. POLICE ACT (1890), S. 53. 

ed enquiry which is necessary in a case. Where a 
Commissioner as Inspector-General of Police appoints 
a tribunal for making enquiry into a case and report to 
him and passes an order dismissing a police officer after 
a careful consideration of the report made by the tri¬ 
bunal and the conclusions arrived at by them, the Com¬ 
missioner does not offend against the provisions of 
Ss. 29 and 30 even though no notice was given to the 
officer dismissed. (. Percival. J. C. and Haveliwala , 

A. J. C.) Hiranand Ghumamual v. Secretary 
OF state. A.I.R. 1930 Sind 219. 

S. 41—Revision of order. 

- An order after judicial enquiry passed under 

this section is only an executive order and no revision 
lies. 

The Order under any of the sections in Ch. IV (includ¬ 
ing S. 41) is an executive order and not one of an in¬ 
ferior Court with which a High Court can interfere. The 
mere fact that there is an enquiry of a judicial nature 
cannot suffice to give the High Court jurisdiction (1917), 
11 S. L. R. 113; 12 Bom. L. R. 1029 and 5 S. L. R. 54 

foil.) ( Fawcett , J. C. and Kincaid , A. J. C.) SATAN v. 
Emperor. 64 I.C. 663 = 15 S.L.R. 126 = 

23 Cr.L. J. 39 = A.I.R. 1922 Sind 21. 

Ss. 51 (1) (b) and S. 80 (1)—Applicability. 

of S. 80(1). 

- The act of investigating police officer of reduc¬ 
ing a statement of a witness in writing is one done 
under colour or in excess of duty imposed by S. 51(1) 
(£) even if he acts mala fide. 

Where an investigating police officer reduces a 
statement of a witness to writing his act is one done 
under colour or in excess of a duty imposed or an auth¬ 
ority conferred on him by S. 5l (1) ( b ). whether he acts 
bona fide or otherwise and even if he acts mala fide and 
in deliberate disregard of his proper duty or authority 
and deliberately takes down the statement of such wit¬ 
nesses incorrectly S. 80(3) applies: (1885) Kat. 220 
and 41 Bom. 737. Foil. (Faiocett, Madgavkar and 
Mirza.JJ.) NARAYAN HARI V. YESHWANT RaOJI. 

114 I.C. 246 = 30 B.Ii R. 1018 = 52 Bom. 832 = 

30 Cr.L.J. 278 = 12 A.I.Cr.R. 154 = 
A.I.R. 1928 Bom. 352 (P. B.) 

S. 53 —Failure to obey order. 

Hindu procession proceeding in particular 


* • -. t • — 

authorised street— Mahomedan procession coming in 
opposite direction ignoring orders of police to go by 
another route—Accused are guilty under Penal Code , 

153. 

In ordinary circumstances undoubtedly a police con¬ 
stable has not the power to stop a person from proceed¬ 
ing along a particular street and order him to go by an¬ 
other. He can stop him for a certain time in order to 
regulate traffic so as to prevent the traffic getting mixed 
up and obstructing passage along the street. Where the 
accused Mahomedans formed themselves into a proces- 
sion, and proceeded along a certain route at the time 
when another procession of Hindus was passing in the 
opposite direction along the same route as settled by au¬ 
thorities,ignoring the orders of policemen stationed there 
to control traffic that they should go by another route, 
and a riot with injury to many persons was the result. 

Held that the act of the accused in refusing to comp¬ 
ly with the orders of the police was an offence under 
Penal Code, S. 153, the orders of the police being valid 
under Bombay District Police Act, S. 53. (Fenoectt and 
Mirza.JJ?) GULAM KADAR v. EMPEROR. 

30 B. L. R. 367=10 A. I. Or. R. 204= 
29 Or.L.J. 489 = 1091,0.217=A.IJEt. 1928 Bom. 156, 
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S. 53 (1) (a)—Interpretation. 

- Control—Meani ng ex pi ai ned. 

The ordinary meaning of the verb “ control !’ con¬ 
veys an idea,of hindering or checking a person in doing 
something ; and the extent of any particular prevention 
must depend upon the special necessities of the occasion. 
(.Fawcett and Mirza , JJ.) GULAM KaDAR v. Empe- 
ROR. 30 B. L. R. 367 = 109 I. C. 217 = 

10 A. I. Cr. R. 204 = 29 Or. L. J. 489 = 

A. I. R. 1928 Bom. 156. 

Ss. 57 and 58 (2)—Right of finder when no claim. 

- Finder of property—No claim by anybody — 

Finder is entitled to it. 

Property not claimed by anybody after a proclama¬ 
tion is issued under S. 58 (2) should be made over to 
the finder. ( Marten and Crump , JJ.) In re MARUT1 

Bapuji Sonar. 69 I.C. 96 = 24 B. L. R. 707 = 
47 B. 71 = 23 Cr. L. J. 656 = A. I. R. 1922 Bom. 240.j 

S. 61 (o)—Failure to frame charge. 

- Cr. P. Code , .S*. 403 (1)— Acquiital under 

S. 160, Penal Code , is a bar to subsequent trial wider 
S. 61 (o). 

Failure to frame alternative charges both under S. 160 
I.P. Code and also under S. 61 (a), Bombay District 
Police Act, and acquittal under the former operate as a 
bar to the fresh prosecution under the latter : 45 Cal. 
727 and 1 B.L.R. 15 Foil. ( Patkar and Baker , JJ.) 
Emperor v. Kallasani. 

29 Bom. L.R. 1478 = 28 Cr. L.J. 1032= 
106 I. C. 216 = A. I. R. 1927 Bom. 629. 

S. 61 (a)—Ignorance of law. 

- Ignorance of law is no excuse. 

That the driver accused was ignorant of the require¬ 
ments of law, by itself would not be a lawful excuse 
within S. 61 (<z), for his driving a cart without a lamp. 
(Shaha and Fawcett, JJ.) EMPEROR v. CHHITIA 
Dhuriya. 28 Bom. L.R. 1058 = 97 I. C. 976 = 

, 27 Cr. L. J. 1216. 

S. 61 (a)—Interpretation. 

- Lawful excuse must be reasonable and not oppos¬ 
ed to any law — Person, driving a bullock-cart unexpec¬ 
tedly kept out till dark, is 7iot reasonable excuse. 

The word “excuse” in clause (a) of S. 61 conveys the 
idea of an excuse that is (a) reasonable and (b) not 
opposed to any law or principle of law. If an owner 
or driver of a vehicle fails to have a lamp available in 
cases where he- may find such a lamp required by law, 
he is not “taking all steps reasonably practicable” to 
prevent the vehicle being without a lamp. There is, in 
such a case, an implied duty to have a lamp or lantern 
available when required ; and therefore, the mere excuse 
that the accused was unexpectedly kept out till dark is 
not ordinarily a reasonable one except under exceptional 
circumstances. (Shah and Fawcett , JJ.) EMPEROR v. 

Bhangda Fakira. 28 Bom. L.R. 1061 = 

n ' 27 Cr. L.J. 1182 = 97 I.C. 814 = 

A. I. R. 1926 Bom. 530. 

- Lawful excuse. 

Per Shah, J. What a lawful excuse is, is a ques¬ 
tion which must be determined on the facts and cir¬ 
cumstances of each case. ( Shah and Fawcett , JJ.) EM¬ 
PEROR v. Bhangda Fakira. 28 Bom. L.R. 1061 = 

' 1 27 Cr. L.J. 1182 = 97 I. C. 814= 

i 5 : ■ 1 A. I. R. 1926 Bom. 530. 

S. 61-A—Lands used as streets. 

- Lands in Borsad temporarily vesting in Muni-, 

cipality do not cease to be lands included for purposes 
of Land Revenue Administration — Corporation. 

D. D.—VOL. 1—48 
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The mere fact that the lands used as streets, vest for 
the time being in the Municipality, as trustees under the 
Bombay District Municipal Act, does net prevent the 
lands being included within the limits of the town for the 
purposes of the Land Revenue Administration and 
S. 61-A will apply to such lands. (.Fawcett and Mad- 
eavkar If.) CHUNILAL HARGOVAN v. EMPEROR. 

28 Bom. L.R. 1023 = 97 I.C. 668 = 27 Cr. L.J. 1148 = 


g 62 —Extension of Act XI of 1890. 

_ Prevention of Cruelty to Animals Act (XI of 

1890') S.l (3 )—No notification under S. 1 (3) Mere 
extension of Act XI of 1890 does not repeal S. 62, in 

any locality. . , „ . . 

The mere extension of the Prevention of Cruelty to 

Animals Act (XI of 1890), where there is no notification 

under S. 1 (3) of that Act, does not repeal S. 62 of the 

Bombay District Police Act. {Shah and Crump. JJ.) 

Empfror v. Bhaghwan Krishna Thorat. 

45 Bom. 203 = 63 I.C. 824 = 22 Cr. L. J. 696 = 

A. I. R. 1921 Bom. 249. 

S. 66, cl. (f)—Obstruction with permission of 

Municipality. 

- -Municipality authorising exposure of timber for 

sale—Public street obstructed—Person exposing is still 

not exempted under S. 61. 

The mere fact that the Municipality has authorised 
some persons to use a portion of the public street for 
exposing logs of timber for sale, does not exempt those 
persons from being prosecuted under S. 61 (f) if such 
exposure has caused obstruction in that public street. 
(Fawcett and Madgavkar, JJ .) EMPEROR v. VlSH- 

vvanath Nana Karpe. 27 Cr. L.J. 1160 = 

97 I. C. 744 = 28 Bom. L.R. 1033=50 Bom. 674 = 

A. I. R. 1926 Bom. 535. 

Ss. 80 (1) and S. 51 (1) (b)—Applicability. 

- The act of investigating police-officer of reducing 

a statement of a witness in writing , is one done under 
colour or in excess of duty imposed by S. 51 (1) (b), even 


if he acts mala fide. 

Where an investigating police-officer reduces a state¬ 
ment of a witness to writing his act is one done under 
colour or in excess of a duty imposed or an authority 
conferred on him by S. 5l (1) (b), whether he acts bona 
fide or otherwise and even if he acts mala fide and in 
deliberate disregard of his proper duty or authority and 
deliberately takes down the statement of such witnesses 
incorrectly S. 80 (3) applies. (1885) Rat. 220 and 41 
Bom. 737, Foil. (Fawcett, Madgavkar and Mirza , JJ ) 
Narayan Hari V. Yeshwant Raoji. and Datta- 
trya v. ANNAPPA. 30 Bom. L.R. 1018 = 

52 Bom. 832 = 30 Cr. L.J. 278 = 12 A.I.Cr. R. 154 = 
114 I. C. 246 = A. I. R. 1928 Bom. 352 (F.B.). 

S. 80 (4)—Applicability. 

- Suit for damages for assault and battery by 

police-officer while investigating cognizable offence — 
Police-officer is not entitled to notice either wider S. 80 
(4) or C. P. Code , 5. 80. 

A Sub-Inspector of Police while investigating a cog¬ 
nizable offence against two berads sent for the plaintiff 
and questioned him as to his connexion with the berads . 
The plaintiff disclaimed all knowledge about the 
berads. Then it was alleged, defendant 1, the Sub-Ins¬ 
pector, grew angry and abused the plaintiff and pulled 
him up by his moustache. ! It was further alleged that 
defendant 2 at the instance of defendant 1 beat the 
plaintiff. The plaintiff filed a suit to recover damages 
from the defendants for their alleged wrongful treatment 
of him. Held , that both the defendants were acting in 
the discharge of the duty imposed and the authority 
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conferred by S. 51 (1), cl. (b). Bombay District Police 
Act, when they summoned the plaintiff and questioned 
him in regard to the alleged offence: but that the alleged 
assault or battery cannot be said to have been commit¬ 
ted under colour or in excess of such duty or authority 
within S. SO (1) and that the clefen lants are not entitled 
to notice either under S. 80(4), Bombay District Police 
Act or Civil P. Code, S. 80 ; 26 All. 220, Diss. 

from ; 41 Mad. 792, (F.B.), and 7 A.L.J. 301, Foil. 

(Fawcett* Madgavkar and Mirza , JJ.) NARAYAN 
HaRI v. YESHWANT KaOJI AND DATTATRAYA V. 

\NN .\ HP A. 30 B.L.R. 1018 = 62 Bom. 832 — 

30 Cr. L.J. 278 = 12 A.I.Cr. R. 154 = 
114 I. C. 246 = A.I.R. 1928 Bom. 352 (F.B ). 

_ Order to recoi'er amounts not covered by the 

sections . 

Where the order practically directed the Collector to 
re-over the particular amounts from a class of persons. 
Held) that does not appear to be an order to any parti¬ 
cular class of persons to perform any duty or act or to 
conduct or order themselves in a particular manner. 
Besides S. 81 provides an additional remedy which the 
party concerned may follow ; but it does not bar a 
suit which may be otherwise open to the party to file. 
(Shah) Ag. C.J and Kemp, J.) BHAGCHAND DaGA- 

dusha v. Secretary ok State eor India. 

48 Bom. 87 = 26 Bom. LR. 1 = 90 I.C. 13- 

A. I. R. 1924 Bom. 1. 

BOM. GENERAL CLAUSES ACT (I OF 1904). 

S. 21 —Applicability. 

- Previous notification can be rescinded only sub¬ 
ject to conditions governing those notifications. 

The resolution of the Municipality which purports to 
rescind the prior notification of 1919 must be published 
in the Local Government Gazette, and must have receiv¬ 
ed the previous sanction of the Local Government be¬ 
cause under S. 21 of the Bombay General Clauses Act 
(I of 1904) the Municipality would have the power of 
rescinding the notification published in 1919 subject to 
the sanction and conditions to which the first notification 
was subject. ( Shah and Kajiji) JJ •) F.MPEROR v. 
PARSHOTAM JAGJIVAN. 25 Bom. L R. 767 = 

25 Cr. L J. 330 = 77 I.C. 186 = 
A. I. R. 1924 Rom. 47. 

S. 21—Meaning of ‘Bombay Act.’ 

•Any Bombay Act includes previous Ads. 


The scheme of the Act is to distinguish between pro¬ 
visions which are intended to apply to all Bombay Acts 
and those which are intended to apply to Bombay Acts 
passed after 1904. The use of the words “any Bombay 
Act” in S. 21 indicates that the section was intended to 
be of general application. (Shah, Ag. C. J. and Kemp , 
J.) BHAGCHAND DAGADUSHA v SECRETARY OF 

State for India. 48 Bom. 87 = 26 Bom. L.R. 1 = 

90 I.C. 13 = A. I. R. 1924 Bom. 1. 

BOMBAY HEREDITARY OFFICES ACT (III 
OF 1874). 

Applicability. 

- Contract Act , S 1 —Contract Act does not super¬ 
sede Hereditary Offices Act. 

The general provisions of the Indian Contract Act 
cannot supersede the provisions of a special later enact¬ 
ment such as Bombay Hereditary Offices Act. (Fawcett 
and Mirza, JJ.) LINGO RAOJ1 v. SECRETARY OF 

State. 30 B.L.R. 570 = 111 I. C. 278 = 

A.I.R. 1928 Bom. 201. 

Suit for refund of contribution. 

- Bombay Revenue Jurisdiction Act (X of 1876), 

S. 4 —A suit for refund of contribution under Art III 
of 1874 is barred unless exempted by Act XI of 1852. 


BOMBAY HEREDITARY OFFICES ACT (1874)v 

S. 5. .. , . , . , ( , 

Land Revenue in S. 3 is defined as including ** any 
cess or rate authorized by Government under the provi¬ 
sion of any law for the time being then in force,” and 
the suit for a refund of the contribution levied under 
Act III of 1874 would, therefore, be barred unless exemp¬ 
tion is claimed by virtue of an adjudication under Act 
XI of 1852, which declares the particular property to be 
exempt. (Sir John Wallis f) LaXMANRAO MADHA- 
VR \0 JAHAGIRDAR v. SHRINIWAS LINGO NADGIR. 

54 I.A. 380 = 105 I.C. 694 = 51 Bom. 830 = 

29 Bom. L.R. 1484=46 C.L.J 393= 39 M.L.T. 527 = • 
A.I.R. 1927 P. C. 217 = 53 M.L.J. 475 (P.C.). 

Ss. 4 and 5 —Applicability. 

- Mortgagee or permanent lessee of vat an land is 

not vatandar within S. 4 and such alienation enures 

only up to alinto As lifetime. 

Where a person holds vatan lands as a mortgagee or 
a permanent lessee frdm a vatandar, he cannot be said 
thereby himsejf to have become a vatandar, as he can¬ 
not be said to have legally acquired the title to property 
within the meaning of S. 4 and the alienation in his 
favour can enure only upto the lifetime of the alienor 
vatandar under S. 5. (Fawcett and Madgavkar , JJ.) 

Ganapatrao v. Ganesh. 28 Bom. L.R. 395= , 

94 I.C. 651 = A.I.R. 1926 Bom. 280. 

Ss. 4 and 15—Kulkarni vatan. . 

- Services commuted—Cash allowance payable by 

treasury is exclusive property of the officiating Kul¬ 
karni—It docs not become joint family property. 

The kulkarni cash allowance, payable by the treasury 
and subject to the modification or withdrawal to a re¬ 
presentative kulkarni vatandar does not cease to be 
exclusive property of the officiating kulkarni by reason 
of the commutation of the kulkarni service and it does 
not become from the date thereof the property of the 
joint family and descendants of the original vatandars : 
12 B. H. C. 224 per Westrop, C. J., Foil.; A.I.R. t Q 26 
Bom. 364, Diss. from ; 8 Bom. 426, Expl. and Dist. 
(Madgavkar . Patkar and Wild , JJ.) GANGADHAR 

Nathu v. Vishnu Vithal. 31 Bom. L.R. 935 = 

53 Bom. 739 = A.I.R. 1929 Bom. 368. 

S. 5 —Auction-sale when valid. 

_Vatan lands—Bombay Hereditary Offices Act 

S Auction sale against wid< w—Reversioners bcund 
by sale in purchaser is also a vatandar. 

The sale of the vatan lands in execution against the 
widow of a vatandar in respect of a decree that bad been 
passed against him is valid and binding upon rever¬ 
sioner provided the auction-purchaser is a vatandar of 
the same "vatan since the widow would be able to alienate 
her husband’s immovable property for legal necessity 
under S. 5 of the Bombay Hereditary Offices. Act. 
(Maclead, C. J. and Shah , J.) GANESH R.AMACHAN- 

dra Kulkarni v. Laxmibai Venkatesh Nara- 

Yiv N 24 Bom. L.R. 249 = 67 I.C. 209 = 

' 46 Bom. 726 = A.I.R. 1922 Rom. 96. 

Auction sale against widenv— Reversioners bound 


by sale in purchaser is also a vatandar. 

The sale of the vatan lands m execution against the 
widow of a vatandar in respect of a decree that had 
been passed against him is valid and binding upon re¬ 
versioner provided the auction-purchaser is a vatandar 
of the same vatan since the widow would be able to 
alienate her husband’s immoveable property for legal 
necessity under S. 5 of the Bombay Hereditary Offices 
Act. (Macleod) C. J. and Shah , J.) GANESH RAM- 

chakdra Kulkarni v. Laxmibai Venkatesh 
Narayan. 24 Rom. L.R. 249 — 67 I.C, 209— 

46 Rom. 726 = A.I.R. 1922 Bom. 96. 

i ' - . . 11» l —. • i . ■ 
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S. 5—Extent of validity of alienation. 

- Mortgage by Vatandar void against heir of Vu- 

tandar— Decree or other arrangement thereon is also 
void against them. 

After the death of the Vatandar- mortgagor, the 
decree-holder applied against the mortgagor’s heirs to 
recover the full amount of the decree by attachment and 
sale of the property in the hands of the heirs of the 
mortgagor. The decree on the mortgagee against the 
Vatandar- mortgagor provided that the mortgage-debt 
was to be satisfied by payment of an annual sum out of 
the profits of the mortgage lands ; and in the case of 
deficit, the mortgagor was personally liable to make 
good the deficiency. 

Held , any decree or any arrangement based on the 
mortgagee’s rights under a mortgage, is also void against 
the heirs of the Vatandar , if the mortgage is in its 
inception void against the heirs of the Vatandar. (Faw¬ 
cett, /.) Ganeshi Eknath Kaulgi V. BHANSAHEB 
Bhawanrao Deshmukh. 46 Bom. 345 = 

64 I.C. 208 = 23 Bom. L.R. 1037 = 

A.I.R. 1922 Rom. 110. 

S. 5—Ghadi Vatan. 

* * * i 

- —Mortgage of Ghadi Vatan by vatandar confers 

7io right as mortgagee by adverse possession during mort¬ 
gagor's life-time. 

Possession by mortgagee of Ghadi Vatan lands grant¬ 
ed by Government as service emoluments during the 
life-time of the mortgagor is not adverse to him and a 
suit brought by his widow within eight years is not 
time-barred. ( Shah , <Ag. C. J. and Fawcett , /.) 

Shivappa Malappa V. AVALI lunnanna. 

26 Bom. L.R. 814 = 83 I.C. 145 = 

A.I.R. 1924 Bom. 521. 

—-— —Vatan—Alienation r of Inami and Mirasi rights 
— No evidence to show that Mirasi rights were acquired 
independently by Vatandar — Alienation whether by 
Vatandar or by Court is inoperative beyond the life-time 
of Vatandar. 

Where there is no evidence to show that the Mirasi 
rights were independently acquired by the original 
Vatandar and the lands according to the record, such as 
it is, are treated as Vatan lands, the alienation of 
Mirasi rights cannot be saved when the lands are sought 
to be resumed on the ground that the alienation of 
Inami rights has ceased to be operative after the life¬ 
time of the original Vatandar. Whether the alienations 
are of the Inam rights or of the Mirasi rights they are 
operative only during the life-time of the Vatandars 
whose right, title and interest were alienated and there¬ 
fore, after their deaths, the,successor is entitled to the 
possession of the lands in question, 44 Bom.; 237, Foil. 
(Macleod, C. J. and Shah , /.) BAIKU SlDU KUM- 
BHAR V. VYANKATESH VaMAN DESHPANDE. • 

,. . ,.46 Bom. 52 = 23 Bf.L.R. 799 = 62 I.C. 942 = 

A.I.R. 1922 Bom. 192. 

. >ki »7t f ,ri \ • » v v * •* i • . % ) - : 1 * 

S. 5—Kulkarni Vatan. 

—- Mortgage of Kulkarni Vatan—Personal cove¬ 

nant to repay in case mortgagee is deprived of possession 
•—Per Macleod , C. /., covenant is not void — (Shah, /.). 
It is doubtful if covenant will apply to dispossession 
due to mortgage coming to end due to mortgagor's death. 

A Kulkarni Vatan was mortgaged with possession in 
lieu of interest. The mortgagor covenanted that he 
would repay the money at the stipulated time and fur¬ 
ther tkat if before the expiry of that period or any time 
thereafter the land passed out of the mortgagee’s posses¬ 
sion on one cause or another, the mortgagor should be 
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personally liable to pay the principal together with the 
interest at a certain rate from the date the mortgagee 

was deprived of possession. 

Held , per Macleod, C. /. that the covenant was 

not void under S. 5 of the Vatan Act. 

Per Shah , /. The applicability of the covenant to 
dispossession in consequence of the mortgage coming to 
an end on the death of the mortgagor in virtue of the 
provisions of the Bombay Hereditary Offices Act is 
doubtful. 44 Bom. 500, Ref. (Macleod, C.J. and 
Shah, J .) VlTHOBA MAHIPATI v. BaLKEISHNA 

Sakharam. 45 Bom. 1206=23 Bom. L.R. 529 = 

63 I.C. 234=A.I.R. 1921 B^om. 437. 

S. 5—Liability of alienee. 

_ Mortgagee from vatandar is liable to pay mesne 

profits if he retains possession after mortgagor's death . 

Mortgagee from a vatandar is liable to pay the mesne 
profits after the original mortgagor’s death for the 
period between the death of the mortgagor and the 
time when his successor to the vatan obtains possession. 
44 Bom. 500, Dist. 24 Bom. 556 (P.C.), Foil. ( Macleod , 
C. J. and Coya/ee, J.) SUNDARABAI VlTHAL v. 
Laxman Ramchandra. 49 Bom. 583 = 

87 I.C. 723 = 27 Bom. L.R. 497 = 

A.I.R. 1925 Bojn. 326. 

Ss. 9 (2) and 11-A—Assessment. 

- Resumption and levy of full rent by Collector- 

Rent is payable to Vatandar as profits. 

Where the lands have been assessed at the full rent 
by Collector, the property reverts to the Vatan which 
means that rent must be paid by the person in posses¬ 
sion, if eviction is not ordered, and the rent should be 
considered as the profits of the land which will go to 
the Vatandar. (Macleod, C. J. and Shah , /.) 

Dattatraya Keshav v. Laxuman Chimnaji. 

23 Bom. L.R. 561 = 64 I.C. 7 = 
A.I.R. 1921 Bom. 37. 


S. 9 (2)—Interpretation. 

- Collector fixing rent—“Decision is final" aces 

not mean that Collector is precluded from altering under 
justifiable ci7-cumstances re7it fixed. 

Decision of the Collector as to the amount of rent 
leviable under S. 9 (2) is final in the sense that it can¬ 
not be questioned either by any appellate or revisional 
authority under the Act, or by any suit in a Civil Court, 
but the Collector is not precluded from altering the rent 
previously fixed, should circumstances justify that 
course. (Fawcett, Ag. C. J. and Murphy, /.) KALU 

Narayan Patil v. Secretary of State. 

30 Bom. L.R; 1404= 112 I.C. 789 = 
.. r; / A.I.R. 1928 Bom. 534. 

" S. 10—Applicability. . /■. • f 

- Vatandar not a party to decree — S. 10 does not 

apply. 

Vhere the vatandar is not a party to the decree, S.10 
and the certificate purporting to be under the section 
have no application. (Madgavkar atid Patkar, JJ.) 

Mahadaji v. Collector of Satara. 

52 Bom. 213= 30 Bom. L.R. 434= 
110 I.C. 697 = A.I.R. 1928 Bom. 181. 


- Alienee of vatan la7ids mortgaging the same 

with possession—Alienation declared null and void by 
Government and mortgagee required to pay full rent to 
vatandar—Alienee obtainitig possession from mortgagee 
through Court—Court on Collector's application ordered 
to deliver possession to Collector or mortgagee'—Order 
ultra vires and alienee is entitled to' retaisi possessiem on 
full payment of rent to vata?idar. 
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S. 10. 

The alienee of certain vatan lands, alienated before 
the passing of the Vatan Act, mortgaged with posses¬ 
sion the same; Government declared the alienation 
to be null and void and required the mortgagee to pay 
full rent to the vatandar, on the application of the heir 
of the vatandar. The alienee obtained possession from 
the mortgagee under a decree in Civil Court; but on the 
application of the Collector, the alienee was ordered by 
the Court to deliver over possession to the Collector or 
the mortgagee. Held , that even under S. 10 the Court 
had no power to pass order compelling the alienee to 
deliver possession to the Collector or mortgagee and that 
the alienee, on his paying full rent to the vatandar, as 
the mortgagee, was entitled to remain in possession. 
(.1 Iadgavkar and Patkar , //.) MAHADAJl v. COLLEC¬ 
TOR OF Sataka. 52 Bom. 213=30 Bom. L.R. 434 = 

110 I. C. 697 = A. I. R. 1928 Bom. 181. 

S. 10—Refusal to issue Certificate. 

- Collector refusing to issue certificate under S. 10 

—Whether revision lies to High Court is doubtful. 

It is doubtful whether the High Court cannot inter¬ 
fere with the decision of the Collector made in the 
exercise of his discretion, refusing to issue a certificate 
under S. 10 of the Bombay Hereditary Offices Act: 8 
Bom. 264, Doubted. {Maclcod. C. J. and Coyajce , /.) 
GovlND v. Balkrishna. 28 Bom. L. R. 456 = 

94 I. C. 760 = A. I. R. 1926 Bom. 308. 

Ss. 11 and 11 -A—Interpretation. 

- Rent becomes due from date of declaration 

“Thenceforward revert to vatan" only mean that resto 
ration is complete after assessment. 

The predecessor-in-title of defendants Nos. 2 to 
had in the year 1886 alienated their Vatan land to the 
8 plaintiff. After the death of the alienor, the defendants 
applied to the Collector to take proceedings for the pro¬ 
tection of the Vatan and the Collector on October 5. 
1904, made a declaration under S. 11 that the alienation 
was null and void, but did not fix the assessment on 
that date. Later, on July 6, 1908, the Collector held 
further proceedings and assessed the land at a rental of 
Rs. 75 per annum. 

Held , that the assessment levied under S. 11-A would 
be charged from the date of the declaration, i. e ., the 
5th October, 1904. The words “ thenceforward revert to 
Vatan ” in S. 11 A can only mean that the act regards 
the restoration of the Vatan complete after disposses¬ 
sion or assessment. But they do not indicate that the ( 
assessment should not be levied from the date of the 
order requiring such assessment to be made. ( Pratt and 
Fawcett. //.) DHONDI SUBHANE V. SECRETARY OF 

State. 25 Bom. L. R. 785 = 77 I. C. 146 = 

A. I. R. 1923 Bom. 478. 

Ss. 11, 11 A and 9 (2)—Jurisdiction of Civil Court. 

-Civil Court has no jurisdiction to set aside orders 

made under Ss. 11, 11-A and 9 (2). ( Maclcod , C.J. 
and Coyajce , /.) BaSLINGAPPA GOUDA v. SECRE¬ 
TARY of State. 28 Bom. L. R- 651 =95 I. C. 1008 = 

A. I. R. 1926 Bom. 417. 

S. 15(1)—Applicability. 

- Consent must be in existence when the order of 

Collector is made. 

Under Cl. (1), S. 15, in order to have a valid order, 
there must be an existing consent of the holder of the 
watan when the order of the Collector is made, and if it 
is shown that the consent was not in existence that 
would affect the validity of the order. (Fawcett and 

Mirza. //.) Lingo Raoji v. Secretary of State. 

30 Born. L. R. 570 = 111 I. C. 278 = 

A.I.R. 1928 Bom. 201. 


S. 18. 

S. 15—Devolution. ■ * • 

- Services commuted — Collector can introduce 

devolution in a particular line. i 

Under S. 15 the Collector is competent to introduce a 
condition in the settlement deed laying down a particular 
line of devolution for the direct descendants of the per¬ 
son who enjoyed the allowance first. ( Madgavkar , Pat¬ 
kar , Wild. JJ.) GaNGALHAR NATHU v. VlSHNU 
Vithal. 53 B.om. 739 = 31 Bom L. R. 935 = 

A. I. R. 1929 Bom. 368 (F.B.). 

S. 15—Effect of agreement. 

- Provisions authorizing agreements contemplated 

by S. 15 must be treated as conditions precedent to the 
exercise of powers conferred by statute. 

Agreements of the kind contemplated by S. 15 are not 
ordinary agreements and these agreements being author¬ 
ized by statute, the provisions of the enactments which 
authoiize them as to the conditions under which such 
agreements can be made must be treated as conditions 
precedent to the exercise of the powers conferred by the 
statute, in accordance with the ordinary principle appli¬ 
cable in such cases. ( Fawcett aad Mirza. JJ.) LINGO 

Raoji v. Secretary of State. 30 Bom. L.R. 570 = 

111 I. C. 278 = A. I. R. 1928 Bom. 201. 

Ss. 15 (1) and 45 (c)—Interpretation. 

- Representative vatandar disqualified under 

S. 45 ( c ) is still holder within S . 15 (1)— His consent 

binds his son. 

A representative vatandar disqualified from officiat¬ 
ing as a Kulkarni under S. 45 (f) is still the holder of 
a vatan within the meaning of Cl. (1), S. 15 and his 
consent given under S, 15 (1) is binding on his 
son : A.l.R. 1925 Bom. 365, Dist. ( Fawcett and Mirza , 
JJ.) Secretary of State v. Yello Ramchan- 
DRA. 52 Bom. 369 = 30 Bom. L. R. 581 = 

111 I. C. 238 = A. I. R. 1928 B.om. 215. 

- Knmol edge of Mamlatdar or Chitnts is not 

knowledge of Collector in so far as Ss. 15 and 73 are 

I concerned. 

In so far as S. 15 and the connected S. 73 emphasize 

the peisonal responsibility of the Collector, the know¬ 
ledge of the Mamlatdar or Chitnis cannot be said to be 
also the knowledge of the Collector. {Fawcett and Mir¬ 
za. JJ.) Lingo Raoji v. Secretary of State. 

30 Bom. L. R. 570 = 1111.0. 278 = 
A. I. R. 1928 Bom. 201 (c). 

- Widow holding life interest in vatan property is 

not 'holder 1 . 

A widow holding an interest in vatan property for the 
term of her life or until her marriage is not a holder 
within the meaning of that term in S. 15 of the Act III 
of 1874. {Macleod. C.J. and Crump. J.) BHIKAJI LAX- 

man v. The Secretary of State for India. 

49 Bom. 554 = 921. 0.110 = 27 Bom. L.R. 463 = 

A. I. B. 1925 Bom. 365. 

S. 18—Appointment of Pancbayat by karkun. 

-Mharki Vatan— Ranch not appointed by Collector 

but by karkun—Award by such Ranch is invalid Suit > 
independent of award does not lie in Civil Court . 

A dispute regarding a Mharki Vatan was referred 
under S. 18 to a panchayat. The parties failed to 
appoint the panchas, the Deputy Collector therefore 
directed the Mamlatdar to appoint them; the Mamlatdar 
ordered his Head Karkun to appoint the Panchas and 
appointed the Head Karkun as a Sar Panch. The 
Panch thus constituted made an award, which was 
subsequently approved by\he Deputy Collector. On the 
validity of the award being challenged. 
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Held that the procedure followed was not a substan¬ 
tial compliance with S. 18 and that the Panch so con¬ 
stituted could not make a valid award. The award 
being a nullity, a suit by the Mahar Vatandars to rest¬ 
rain the villagers of their village from delivering the car¬ 
casses of dead animals and paying baluta to the mangs, 
is not cognizable by a Civil Court, having regard to 
S. 18, 25 Bom. 186, Foil. (Shaft, Ag.C.J. and Crump , /.) 
Mahadu Kashiba v. Krishna Tatya Mahar. 

47 Bom. 95= 68 I. C. 746 = 24 Bom. L. R. 917 = 

A. I. R. 1922 Bom. 410. 

S. 32. 

—Vatari—Cash allowance in commutation of kul' 
karni vatan belongs to whole family and cannot be 
exclusively claimed by representative vatandars. 

A cash allowance granted by Government, in commu¬ 
tation of kulkarni vatan services cannot be claimed 
exclusively by the representative vatandars and members 
of his family, but belongs to the whole family, like the 
vatan; 8 Bom. 426, Appr. ( Macleod , C. J. and Crump , 
J.) VAMAN V . JAGANNATH. 28 Bom. L. R. 556 = 

95 I. C. 528 = A. I. R. 1926 Bom. 364. 

S. 36— Suit for declaring Vatandar. 

- Order of Government not set aside—Suit for 

declaring watandar maintainable . 

Even though the order of Government or of its duly 
authorized officer cannot be set aside, a suit for declara¬ 
tion that plaintiff is a “vatandar” is maintainable ; 
Bom. First Appeal No. 1269 of 1918 ; A. I. R. 
1926 Bom. 417; (1888) P. J. 224; (1896) P. J. 666; 
34 Bom. 101; 40 Bom. 55, Ref. ( Patkar and Wild , //.) 
Hanmant Ramchandra Kulkarni v. Secretary 
of State. 54 Bom. 125 = 32 Bom. L. R. 155 = 

A. I. R. 1930 Bom. 254. 

S. 36, Cl. 3—Suit in Civil Court. 

- Declaration of status of “ vatandar ” and of 

nearest heirship can be granted by Civil Court—Bombay 
Revenue Jurisdiction Act {X of 1876), S. 4. 

A Civil Court has jurisdiction to try a suit for decla¬ 
ration that the plaintiff has a right to the status of a 
“vatandar” and that he is the nearest heir of the 
deceased “vatandar”. Such a suit not being barred by 
S. 4, Bombay Revenue Jurisdiction Act: 8 Bom. 25; 18 
Bom. 516 ; (1888) P. J. 224; (1896) P. J. 666; 34 Bom. 
101; 40 Bom. 55; Foil, and A.I.R. 1927 P.C. 17, Expl. 

{Patkar and Wild , J J.) HANMANT RAMCHANDRA 

Kulkarni v. Secretary of State. 

54 Bom. 125 = 32 Bom. L. R. 155 = 

A. I. R. 1930 Bom. 254. 

Ss. 64 and 18—Suit to declare Vatan Register void. 

- No order under S. 4 (<z), para. 3 of the Rev. 

Jurisdiction Act—Suit does not lie—No action can be 
taken under S. 18 without an application. 

Where the order given by the Collector is not an 
order within the meaning of S. 4 (a), Para. 3, Revenue 
Jurisdiction Act, but merely a direction to give effect to 
the Vatan Register as settled in 1895 a suit to declare 
that a Vatan Register was void and should not be given 
effect to Would certainly not lie. No action will be 
taken under S. 18 unless an application is made by an 
interested party. {Macleod , C. J. and Coyajee , /.) 

Govind Balkrishna Bave v. Secretary of 

State for India in council. 

.v A. I. R. 1922 Bom. 155. 

S. 73—Interpretation. 

- Reasons for decision not in the Collector's hand¬ 
writing—Order of Collector is not invalid. 

The rule of procedure that the reasons should be re¬ 
corded in the Collector’s handwriting, must be made 
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subordinate to the ends of justice rather than to reverse 
the process and to say, that, merely because the reasons 
have to be implied from the actual words used, there¬ 
fore, the order of the Collector must be treated as 
invalid. {Fawcett and Mirza , //.) SECRETARY^ OF 

State for India v. Yello Ramchandra Kul¬ 
karni 52 Bom. 369 = 30 Bom. L. R. 581 = 

111 I. C. 268 = A. I. R. 1928 Bom. 215. 

- Knowledge of Mamlatdar or Chitnis is not 

knowledge of Collector in so far as Ss. 15 and /3 are 
concerned. _ , . ' 

In so far as S. 15 and the connected S. /3 emphasize 
the personal responsibility of the Collector, the know¬ 
ledge of the Mamlatdar or Chitnis cannot be said to be 
also the knowledge of the Collector. {Fawcett and 
Mirza , JJ.) LINGO RAOJI v. SECRETARY OF STATE. 

30 Bom. L. R. 570 = 111 I. C. 278 = 

A. I. R. 1928 Bom. 201. 

S. 73—Non-compliance with procedure. 

- Bombay Rev. Jurisdiction Act {X of 1876), S. 4 

Order of commutation of vatan services passed 
without observing S. 73—Suit to set aside the order lies. 

Where a Collector orders, at the instance of the 
widow of the last vatandar, commutation of kulkarniki 
services and the procedure prescribed by the Bombay 
Hereditary Offices Act, S. 73 is not observed by the 
Collector while passing the order, the order is ultra 
vires. A suit in a Civil Court to set aside the order is 
not barred by the provisions of the Bombay Revenue 
Jurisdiction Act (X of 1876), S. 4 {a). {Macleod ^C .J. 
and Crump , J.) BHIKAJI LAXMAN v. THE SECRE¬ 
TARY of State for India. 49 Bern. 554 = 

27 Bom. L. R. 463 = 92 I. 0.110 = 

A. I. R. 1925 Bom. 365. 

- Non-compliance with the procedure laid down in 

S. 73 makes order ultra vires. 

If there is no record of any investigation having been 
made or if there is nothing to show that an opportunity 
had been given to the other members of the vatan 
family of being heard or that any reasons were recorded 
by the Collector for his decision, an order directing 
commutation is ultra vires. ( Macleod , C . J. and 
Crump , J.) BHIKAJI LAXMAN v. THE SECRETARY 

of State for India. 49 Bom. 554 = 

27 Bom. L. R. 463 = 92 I. C. 110 = 

A. I. R. 1925 Bom. 365. 

-Amendment Act (V of 1886). 

Retrospective effect. 

- Patkar , J .—The disqualifying Act V of 1886 

cannot be given a retrospective effect. {Patkar and 
Baker , //.) BASANGOWDA v. RUDRAPPA. 

52 Bom. 393 = 30 Bom. L. R. 591 = 110 I. C. 633= 

A. I. R. 1928 Bom. 291. 

S. 2—Adverse possession by female. 

- Property held in adverse possession by a Hindu 

female—Character of the tenure is not changed—Male 
heirs take in preference to a maternal grand daughter. 

Where a Hindu female takes possession of vatan 
property in contravention of the Vatan Act and conti¬ 
nues in adverse possession for more than 12 years, the 
property still remains vatan property and she becomes 
vatandar de facto with all the rights and subject to all 
the restrictions incident to that tenure. The property 
does not lose its character of vatan property and after 
the death of the female the property would go to her 
male heirs in preference to her maternal grand-daughter. 
24 Bom. 556 (P. C.), Foil. {Patkar and Baker , JJ.) 
ANNA V. Gojra. 30 Bom. L. R. 867=1141.C. 390 = 
r L ‘ J A. I. R. 1928 Bom. 333. 
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BOMBAY HEREDITARY OFFICES AMEND¬ 
MENT ACT (1886), S. 2. 


BOMBAY HIGH COURT CIVIL CIRCULARS, 
R. 69. H 


S. 2 —Applicability. 

—. -.9. 2 is not rest r os pec ti ve-—Daughter succeeding 

to father before operation of Act takes absolutely and be¬ 
comes fresh stock of descent. 

The Vatan Act (V of 1886) is not retrospective and a 
daughter succeeding to her father as vatandar before 
the operation of the Act commenced acquires an abso¬ 
lute interest in the property and becomes a fresh stock 
of descent: 21 Horn. 118 ; Bom. First Appeal No. 50 
of 1907, Foil, and A. I. R. 1927 Bom. 191, Kef. (Pat- 
Jar and Wild , //.) HANUMANT RAMCHANDRA KUL- 

k arm i v. Secretary of State. 54 Bom. 125 = 

32 Bom. L. R. 155 = A. I. R 1930 Bom. 254. 


- Daughter s son as heir of deceased female vatan• 

dar—Male member of original vatan family cannot 
succeed —Only preferred to Crown—For female to be 
postponed to male both must belong to same family. 

The existence of daughter’s son as an heir of the 
deceased female vatandar would preclude a member of 
the original vatan family from inheriting to her, though 
as a blood relation he is entitled to succeed in preference 
to the Crown. The question of postponement of females 
to males can only arise where the male belongs to the 
same family as the female. (Patkar and Wild , //.) 

Hanmant Ramchandra Kulkarni v. Secretary 
of St ate 54 Bom. 125 = 32 Bom. L. R. 155 = 

A. I. R. 1930 Bom. 254. 


__ -Exclusion of female vatandar by male member 

of vatan family—Proof that common ancestor was the 
holder of the vatan lands is necessary. 

The plaintiffs who were the sisters of the last holder 
of half share of the patilki inam property sued to reco¬ 
ver possession of the half share from the defendants who 
were the holders of the other half. The grant was an an¬ 
cient one, and there had been many degrees in the family 
since the date of the grant and as such no direct evi 
deuce of the precise relationship could be expected but 
from what evidence was brought it could be concluded 
that the two families descended from a common ancestor 
but it was not possible to say whether the common 
ancestor existed before or after the acquisition of the 


Held , that it is not sufficient for the defendants 
to show that there was a common ancestor from whom 
these two families descended. They must also show that 
the common ancestor was a holder of the vatan. and as 
the defendants failed to prove that both the plaintiffs 
and themselves descended from a common ancestor 
holding the vatan they have failed to show that the 
plaintiffs, are excluded from succession by the operation 
of S. 2, Bombay Act, V 1886: 41 Bom. 677, Foil. 
(Marten , C.J. and Crump, J.) HUCHANGOUDA v. 
Kallava. 52 Bom. 132 - 30 Bom. L. R. 38 = 

107 I. C. 268 = A. I. R. 1928 Bom. 166. 


- Daughter of vatandar inheriting vatan before 

the Act -Property does not cease to be vatan and her son 
will succeed in preference to her daughter. 

On the death of the original Mharki vatandar his 
daughter inherited the vatan property before Act V of 
1886 came into force. She was never married but bore 
an illegitimate son and a daughter. 

Held : that the property did not cease to be watan 
property and her family remained to be watan family 
within the meaning of S. 2. Consequently her son was 
entitled to succeed in priority to her daughter. (Marten, 
C. J. and Patkar , /.) BALAI SH1DLI v . SUBHA 

SANTU.% 1 29 Bom. L. R. 246 = 1011. C. 135= 

A. I.R. 1927 Bom. 191. 


S. 2—Widow appointed Patil. 1 

- Widow appointed patil can remain in possession 

of family lands according to custom in the family. ' 1 
Where the widow of the last male patilki watan holder 
was in possession of the watan lands since her husband’s 
death and she was appointed patil by the Government 
and there was a custom in the family that the lands 
were to go to the vatandar. 

Held', in the absence of any evidence to the contrary, 
there was no reason why, being considered fit 4nd having 
to discharge the duties of a representative vatandar 
patil. she should not be allowed the enjoyment, as long 
as she is patil, of the lands, according to the custom of 
the family: 7 All. 1, Dist. (Fawcett and Madgavkar , //.) 
SHANKAR V. Laxmibai. 50 Bom. 243 = 95 1.0. 864 = 

28 Bom. L. R. 740 = A. I.R. 1926 Bom. 356. 

-Amendment Act (X of 1923). ‘ 

No Retrospective Effect. 

-The Amending Act is not retrospective. ( Macleod , 

C.J. and Shah , /.) ADIVEVA FaKIRGOWDA v. 

Chanmallgowda Raman Gowda. • 

26 Bom. L. R. 360 = 81 I, 0. 1018 = 

A. I. R. 1924 Bom. 393. 

BOMBAY HIGH COURT CIVIL CIRCULARS 

R. 17—Contents of proclamation. 

- Application to Collector to set aside sale — Collec¬ 
tor should at once refer applicant to Court executing 
decree. • •'» 

In every proclamation for sale carried out under the 
rules it should be notified that any person wishing to set 
aside the sale under O. 21 of the Code has to make his 
application to the Court, and not to the Collector to 
whom the decree has been sent for execution, within 
thirty days from the date of the sale. If in spite of 
that notification any applicant still makes an application 
to the Collector to set aside the sale, he should be refer¬ 
red to the Court without a moment’s delay. 44 Bom. 50, 
Ref. (Macleod, C. J. and Shah. J.) SHANT MURTI 

Devappav. Narayan Ramchandra. 

45 Bom. 1132 = 23 Bom. L. R. 476= 
62 I. C. 221 = A. I. R. 1921 Bom. 209. 

Ch. 1, R. 55—Pleader as witness. »» 

- C. P. Code , 0. 16, R. 2— Pleader , summoned 

as witness—Subsistence allcnvance—Special fees cannot 
be allowed. 

A pleader was merely called to give evidence as to 
what had occurred in a previous suit in which he was 

engaged as a pleader. . .■"<' • 1 >*. 1 

Held, that no special fees could be paid to ordinary- 
witnesses, and if that has been the practice in the Dis¬ 
trict Courts then it must be said that there is no warrant 
for it in law. There is no such rule either in the 
C. P. Code or in the Civil Circulars applicable to 
this case; and in the absence of any such rule, the order 
of the lower Court, which is based apparently upon the 
practice of that Court, cannot be supported. (Macleod, 
C. J. and Shah , J.) V.AL1 ASMAL v. A. V. MALJK 
641. C. 78 = 46 Bom. 89 = 23 Bom. L. R. 898 = 

A. I. R. 1922 Bom. 116. 

R. 69—Distinction between rules and circulars. 

- Circulars have not the force of Icno unless issued 

under some enactment—Decree against father—Sale of 
joint family property—Omission to state whether some 
share was being sold is not conclusive that his interest 
was not sold—Interpretation of statutes — Circulars . 

The circulars in the Manual of Civil Circulars issued 
by the High Court are not on the same footing as rules 
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BOMBAY HIGH COURT CIVIL CIRCULARS, 
Ch. 23, R. 16. 

which are passed in accordance with the prescribrd pro¬ 
cedure in Part X of the C. P. Code. Unless a particular 
circular is passed under some enactment, which gives it 
the force of law, obviously the mere fact that it is issued 
under the authority, of the High Court is not sufficient to 
give.it that force. Although the proclamation of sale in 
execution of a decree against the father may not state 
that the sons’ interests are being put up for sale, yet the 
circumstances may be such as to fully justify a Court in 
holding that those interests were actually sold: 22 Bom. 
L. R. 970, Rel. on. ( Fawcett and Madgavkar , //.) 
Dayanand v. DAJI. 50 Bom. 793 = 

28 Bom. L. R. 1082 = 98 I. C. 754 = 

A. I. R. 1926 Bom. 548. 

Ch. 23, R. 16—Remuneration in excess. 

- Receivers other than official receivers — Receiver's 

remuneration should be proportional to the amount of 
dividend distributed — Proz>. Ins. Act (1920), S. 56. 

R. 16 of Ch. 23 of the Manual of Circulars issued by 
the Bombay High Court directs that the remuneration 
of receivers, other than official receivers, shall be in such 
proportion to the amounts of the dividends distributed 
as the Court may direct, provided that it does not exceed 
five per centum of the amount of dividends and there¬ 
fore, a Court is not justified in directing payment to the 
receivers at the rate of five per cent, on the whole 
amount realised. ( Macleod, C. J. and Coyajee, J.) 
B. S. JORAPUR V. VENKATESH BALWANT JOSHI. 

90 I. C. 656 = 27 Bom. L. R. 1116 = 

A. I. R. 1925 Bom. 472. 

BOMBAY HIGH COURT RULES. 

-Admiralty Rules. 

Rr. 3, 4,14, 15—Writ of Summons. 

- Admiralty jurisdiction—Suit in Admiralty — 

Warrant of arrest of ship sufficient—No writ of sum¬ 
mons is necessary. 

The Bombay High Court, in its admiralty jurisdiction 
is not bound by the provisions of the C. P. Code 
but are governed by its own Admiralty Rules in 
accordance with the old Admiralty Procedure which it 
inherited under the old charters. Under the said Rules 
it is not essential to issue a writ of summons in addition 
to issuing warrant of arrest. Not that a writ can never 
be issued in an admiralty suit, but it is unnecessary if a 
warrant is issued. {Marten, J.) FREEMAN v. SS. 

Calanda and Capt. Yanovsky. 

24 Bom. L. R. 1167=76 I. C. 433 = 

A. I. R. 1923 Bom. 61. 

R. 27—Non-passing of order. 

- Caveat filed—Non-passing of orders does not 

vitiate sale of ship. 

Where the caveator is himself a plaintiff and the 
decree is passed in his presence without protest and the 
evidence is that he actually attended the sale of the ship, 
held that the non-passing of an order on the caveat will 
not vitiate the sale. ( Marten, J .) FREEMAN v. SS 

Calanda and Capt. Yanovsky. 

24 Bom. L. R. 1167 = 76 I. C. 433 = 

A. I. R. 1923 Bom. 51. 


BOMBAY HIGH COURT RULES—Original Side. 

aside the sale. {Marten, J.) FREEMAN v. SS. CALAN¬ 
DA and Capt. Yanovsky. 76 I. C. 433 = 

24 Bom. L. R. 1167 = A. I. R. 1923 Bom. 51. 

-(Appellate Side). 

Rule 2, Heads 2 and 7—Extension of time. 

- C. P. Code, O. 41, A’. 14 —Single Judge can 

excuse delay. 

Excusing delay and extending time, for issuing fresh 
notice under C. P. Code, O. 41, R. 14, under Heads 2 
and 7 of R. 2 of the Appellate Side Rules can be done 
by a single Judge. {Fawcett and Mad gavkar, //.) 

Babanna Sangappa V. Parava Ningabasappa. 

60 Bom. 815 = 28 Bom. L. R. 1446 = 
100 I. C. 147 = A. I. R. 1927 Bom. 68. 

O. 21. R. 72-A., C. P. Code—Sale when vitiated. 

- Sale for amount smaller than that due on mort¬ 
gage—Sale can be set aside. 

Sale of the property under R. 72-A for an amount 
smaller than the amount due under the mortgage in 
contravention of the R. 72-A is a material irregularity 
vitiating the sale. {Murphy and Broomfield, //.) 

Mahomed Abdulla v. Sakharam H^baji Mistry. 

32 Bom. L. R. 436 = A. I. R. 1930 Bom. 290. 

-(Original Side). 

Attendance of witness. 

- Practice — Costs—Question how far attendance of 

witness or party necessary is discretionary with master 
to be decided according to usual and established practice . 

Question how far the attendance of a witness is neces¬ 
sary and material is one for master to decide and that 
discretion must be exercised in a fair and reasonable 
way according to the usual and established practice and 
allowance in respect of such matters, otherwise the 
Court or Judge will interfere and review the discretion 
of the master who has not so exercised it: M'Alpine v. 
Poles, (1833) 1 C. and M. 795, Ref. {Rangnekar, J .) 
Langley v. D. Arcy. 31 Bom. L. R. 1020 = 

54 Bom. 62 = 122 I. C. 121 = A. I. R. 1930 Bom. 24. 

* Costs of Pleaders. 

- Pleader\ cost of—Costs before Taxing Master 

are not allowed. 

It is not the usual practice to allow costs of counsel 
attending before the Taxing Master. {Kemp, /.) 
JlVANLAL P.ANALAL V. B.AI M.ANCHHA. 

87 I. C. 1043 = 27 Rom,. L. R. 532 = 

A. I. R. 1925 Bom. 355. 

Interference with Taxing Master’s order. 

- Costs—Discretion of Taxing Master is not gene¬ 
rally interfered with. 

The Court will never interfere in taxation unless the 
Taxing Master is wrong in principle or very clearly 
wrong in detail. Where it is a question of whether the 
Taxing Master has exercised his discretion properly, or 
it is only a question as to the amount to be allowed, the 
Court is generally unwilling to interfere with his judg¬ 
ment. Robb. v. Connor, (1874) Ir. R. 9 Eq. 373, Dist.; 
Hill v. Peel, (1870) L. R. 5 C. P. 172, Foil. {Pratt, /.) 
Sadasukh Gambhirchand V. Baijnath Har- 
nandrai. 45 Bom. 1234 = 23 Bom. L. R. 854 = 

63 I. C. 37 = A. I.R. 1921 Bom. 87. 


R. 36—Interference by Civil Court. 

-- Sale of ships in conformity with—Court should 

not set aside wider its inherent powers — C. P.Code, 

S. 151. ; • •' 

• When the sale of a ship has been carried out in strict 
conformity with R. 36 of the Admiralty Rules, the fact 
that the procedure was against the practice in such cases 
and worked ^reat hardship; should not be grounds for 
exercising 1 the'pow’ers under f'S. l5l,. C. P. Code to set 


Powers of Commissioner and master of equity. 

- Commissioner and Master of Equity are judicial 


officers. 

In Bombay, Commissioner and Master of Equity on 
the original side are judicial officers taking the place of 
a Judge. {Marten, C. J. and Patkar, J.) KERSHAJI 
DHANJIBHAI v. KAIKHU5HRU KOLHABHAI. 

1211- C. 414 = 31 Bom. L. R. 1081 = 

A. I.R. 1929 Bom. 478. 
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BOMBAY HIGH COURT RULES-Original Side. 

Same person in two capacities. 

—- Originating sum mens—Same person cannot 

appeal both as applicant and respondent or on one side 
in two capacities. 

The same person cannot appear both as an applicant 
and as a respondent, nor can the same person appear as 
two persons, even on the same side in two different capa¬ 
cities and appear by two different sets of Counsel in an 
originating summons. ( Heaton, A. C. J. and Marten, 

/ j JAMSEDJI NAOROJI v. SARABJI NAOROJI. 

25 Bom. L. R. 1137-85 I. C. 504 = 

A. I. R. 1921 Bom. 414. 

Taxation. 

- Taxation depending on discretion of Master — 

Court will not interfere in review unless question of 
principle is involved. 

Generally a Court or Judge will not interfere with 
the order of taxation to be reviewed on a question that 
depends on the discretion of the master as for instance 
where objection is as to the amount. But where prin¬ 
ciple is involved it will always interfere : Hill v. Peel, 

/ 18/0) 5 C. P. 1/2, Rel. on. {Raugnekar, J.) LANG¬ 
LEY r' D. ARCY. 31 Bom. L. R. 1020 = 54 Bom. 62 = 

122 X. C. 121 = A. I. E. 1930 Bom. 24. 

- Claim and counter claim—Apportionment of 

costs—English Practice should be followed. 

In the matter of apportionment of costs the practice 
laid down in English cases should be followed. W here 
the claim and counter-claim involve separate and distinct 
issues and both are allowed with costs, Taxing Mastei 
should no. take the plaintiff’s hill of costs separate y 
from that of the defendants. He should tax both bills 
Simultaneously and decide as to what .terns .n the res- 
pective bills are to be attributed solely to the plaintiff s 

claim and what items are to be attributed solely to the 
defendants’ counter-claim, and what items were com¬ 
mon to both so as to be apportioned. .Wy. Si. ton, 
(1879) 11 Ch. D. 416 and Paines v. BromcUy , (Loi; 
6 Q. B. D. 691, Rel. on. {Mirza, / ) AHMED AHDUL- 

LA v. ABDUL GAFUR. 29 67 /. Q 

1051. C. 899 = A. I. R. 1927 Bom. 449. 

- English practice should be followed. 

Courts in India will follow the decisions of the 
English Courts in matters of taxation and the 1 axing 
Officer should follow as far as it can be ascertained the 
practice observed in England. {Maelcod, C. J. and 
Coyaiee, J.) P.D. SHAM DASANI v. Tata INDUSTRIAL 

Bank 50 Bom. 69 = 27 Bom. L. R. 1195 = 

91 I. C. 153 = A. I. R. 1926 Bom. 18. 

- Party taking, must pay costs—Taxing Master 

can make the parly taking review pay costs of the other 

party. . 

On the warrant to tax, the party taking the taxation 

must pav the costs of the proceedings on that warrant. 

But if the Txing Master is of opinion that the party 

bringing in the bill has unnecessarily or vexatiously in- 

creased the costs he may report accordingly and the 

Chamber Judge, will make such order as to those costs 

as he thinks fit. The proper procedure in such a case 

is by summons. The costs of warrant to review should 

follow the event of such review. The Taxing Master 

not only has the power to award costs against the party 

taking out such a review but he has also the power to 

make him, in a proper ca«e, pay the other party s costs. 

{Kemp, J.) JlVANLAL PAN.ALAI, v. BAI MANCHHA. 

27 Bom. L. R. 532 = 87 I. C. 1043 = 

A. I. R. 1925 Bom. 355. 
R. 64—Reference on point of law. 

- Practice—Full Bench—Chief Justice can refer 

point of law to Full Bench even in suit before single 
Judges — {Kemp, doubting). 


BOMBAY HIGH COURT RULES—Original Side 

R. 122. " 1 ' 

There is power under R. 64 or otherwise for the Chief 
Justice to direct that a point of law be dealt with by a 
Full Bench, although the suit has only come before a 
single Judge. {Marten, C.J., Kemp and Blackwell, //.) 

SIT ARAM V. DHARMASUKRAM. 29 Bom. L. R. 1124 = 

103 I. C. 906 = 51 Bom. 971 = 

A. I. R. 1927 Bom. 487 (F.B.). 

R. 118—Set off and Counter-claim distinguished. 

- C. P. Code, O. 8, R. 6 —Equitable set-off—Diffe¬ 
rence between a set-eff and counter-claim — Set-off not 
arising in same transaction as plaintiff's suit cannot be 

allowed . 

A claim for damages not arising from the same trans¬ 
action which is the subject-matter of the plaintiff’s suit 
cannot be treated as equitable set-off. Counter-claim is 
bad if it could not form the subject-matter of a separate 
suit in the same Court. Crientaveen v. Hamlyn 6° Co., 
(1892) 8 T. L. R. 231, Dist. A set-off can be pleaded 
as a defence and can only arise where the claim to be 
set-off, one against the other whether by the plaintiff or 
defendant exists in the same right. A set-off can also 
be the subject-matter of a separate action or a counter¬ 
claim. Every set-off can be pleaded as counter-claim if 
the defendant so desires, but every counter-claim can¬ 
not be pleaded as a set-off. For an equitable set-off 
the claim for damages must arise from the same tran¬ 
saction which is the subject-matter of the plaintiff’s suit; 
and it is only when the claim for damages forms the 
subject-matter of a counter-claim that it makes no differ¬ 
ence whether damages are based on a claim arising on 
the subject-matter of the suit or are based on some 
transaction which is entirely outside the plaintiff’s claim. 
{Macl cod, C. J. and Coy a fee, J.) VITH ALDAS GULAB- 

das Seth v. The Hyderabad Spinning. 

24 Bom. L. R. 328 = 67 1.0.326 = 
47 Bom. 182 = A. I. R. 1923 Bom. 24. 
R. 119—Applicability. 

- Presidency Towns Insolvency Act—Official 

Assignee is bound to adjudicate within certain time. 

Per Kemp, J— The Official Assignee is bound to 
adjudicate upon the proof submitted by claimant within 
seven days of the latest date mentioned in the notice of 
dividend as the latest date for lodging proofs. {Faw¬ 
cett and Kemp . J J.) KRISHNA CHINNOO & SONS v. 

Matubhai Kasanbhai. 

31 Bom. L. R. 35 = 53 Bom. 290 = 117 I. C. 440 = 

A. I. R 1929 Bom. 107. 

- Counter-claim — Counter-claim against plaintiff 

alone requires no separate title—High Court Rule 
override provision of C. P. Code , Sch. 1. j 

Where the defendant’s counter-claim is directed 
against the plaintiff alone there is no provision for a 
separate title in the High Court Rules and these rules 
supersede the provisions of Sch. 1, C. V. Code. {Mirza, 
J.) Samarathrai KHETSIDAS v. Kastufbhai 
J agabhai. 32 Bom. L. R. 212= 

A. I. R. 1930 Bom. 216. 

R. 122—Contents of Notice. 

- Presidency Tenons Insolvency Act—Latest date of 

priming must be given in notice—Date is important for 
limitation for appeal. 

Per Kemp, /.—The notice must state the latest date 
within which creditors can prove. The necessity of 
giving such a date is important because it limits the 
time for proof and dates the rejection of the proof with* 

I in that time as the starting point for an appeal against 
the Official Assignee’s decision. {Fawcett and Kemp, 

jj) Krishna chinnoo v. Matubhai Kasanbhai. 

81 Bom. L. R. 35 = 117 I. C. 440= 
53 Bom. 290=A. I. R. 1929 Bom. 107. 
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BOMBAY HIGH COURT RULES, R. 130. 

Rr. 130 and 131—Order refusing directions. 

-- Letters Patent ( Bombay ), cl. 15— Order refusing 

directions is not judgment. 

An order by which directions under Rules 130 and 
13 1 of the High Court Rules are refused is not a “judg¬ 
ment” within cl. 15 and no appeal lies against such 
order. 8 Beng. L. R. 433, Foil. ( Macleod , C. J. and 
Fawcett, /.) Charan das Chaturbhuj v. Chagan- 
L 4 L PlTAMBARADAS. 45 Bom. 428 = 

59 I. C. 533 = A. I. R. 1921 Bom. 320 (321). 

Rr. 130 and 131—Scope. | 

-- C. P. Codey A. 11, Explanation 4— Matter net 

actually decided by Court , can be res judicata only if 
explanation 4 applies—Order on summons for directions 
wider Bombay High Court Rules (Original Side), 
Rr. 130 and 131— Trial Court's jurisdiction is not made 
res judicata. 

The only way in which a matter at issue between the 
parties can be held to be res judicata when it has not 
been actually decided by the Court is under S. 11, 
Expl. 4 of the C. P. Code. On a summons for directions 
under Rr. 130 and 131 of the Bombay High Court Rules 
{Original Side), it is not necessary to decide whether the 
-Court which is to try the suit has jurisdiction to try the 
suit as between the defendant and the third party. 
Hence the mere fact that on such summons for direc¬ 
tions, the liability between the third party and the defen¬ 
dant is directed to be tried at the trial does not neces¬ 
sarily make the question of the trial Court’s jurisdiction 
res judicata. {Macleod , C. J. and Heaton , J. ) KARIM 

Elahi Sheth v. Shek Ahmed Haji Mir Ahmed. 

45 Bom. 24 = 59 I.C. 28 = A. I. R. 1921 Bom. 195. 

R. 193 (1)—Extension of time. 

- Chamber Judge can in his discretion extend time 

incases under C. P. Code. O. 37. 

The discretion is vested in the Chamber Judge in a 
fit case to extend the period of ten days allowed under 
rule 193, sub-rule (1), in cases to which Order 37 is 
applicable. (Mirza, J.) MOHANLAL v. Daruwala. 

28 Bom. L.R. 1080 = 97 I. C. 766 = 

A. I. R. 1926 Bom. 578. 

Rr. 212 to 220—Applicability. 

-Plaintiffs, certain trustees under a deed of settle¬ 
ment, agreed by correspondence to sell certain plots of 
land comprised in the deed of settlement, to the defen¬ 
dants. The defendants then paid Rs. 40,000 to the plain¬ 
tiffs as earnest money. They sent to the plaintiffs several 
requisitions on title and in the course of correspondence 
raised several objections to the plaintiffs’ title. On 
September 6, 1924, they wrote to the plaintiffs that 
unless the plaintiffs made out a marketable title and 
•completed the sale by October 21, 1924, they would 
treat the contract as at an end, time being of the 
essence of the contract. On October 30, 1924, they 
intimated to the plaintiffs that the contract was put 
an end to as the plaintiffs having failed to make 
•out a marketable title. They asked back the earnest 
money paid by them. Thereupon the plaintiffs took 
out an originating summons for the determination of 
the questions (1) whether the plaintiffs had failed to 
make out a marketable title; and (2) whether the 
defendants should be ordered to specifically perform the 
agreement. The defendants contended that the trustees 
had no power to sell under the deed of settlement and 
■even if they had such power, that could according to 
provisions of the settlement only be exercised by a 
resolution passed by a majority of three-fourths of the 
■votes of the entire number of the trustees for the time 
being and as no such resolution was passed, the plain¬ 
tiffs had failed to make out a marketable title. On 
construction of the deed of settlement, 

D. D.—VOL. 1—49 


BOMBAY HIGH COURT RULES, R. 329. 

Held , that it was permissible on an originating 
summons to ask the following questions: (/) Whether 
the notice of September 6, 1924, is valid ; (//) whether 
the defendants ever determined the contract, and if so, 
when ? and (Jit) whether the defendants are entitled to 
a refund of Rs. 40,000 with interest thereon at the rate 
of six per cent, per annum from November 1, 1923, and 
to the costs of and incidental to the investigation of 
title? (Marten, C.J. and Kemp, J.) LAXMIDAS&CO. 
v. DORAB Tatya. 51 Bom. 247= 29 Bom.L.R. 19 = 

101 I.C. 229 = A.I.R. 1927 Bom. 195. 

R. 214—Declaratory decrees. 

- Specific Relief Act , S. 42— Declaratory relief - 

Originating summons—Court can grant declaratory 
relief in. 

In the matter granting declaratory relief the proper 
procedure to be followed is regulated by C. P. Code and 
High Court Rules. By High Court Rule 214, which is 
the chapter dealing with proceedings by way of 
originating summons it is clear that the Court can pass a 
declaratory decree in originating summons provided that 
case falls within S. 42 of the Specific Relief Act. 
(Macleod, C.J. and Kanga, J.) DlNKERRAO GANPAT- 

RAO V. Narayan Vishwanath Mandalik. 

47 Bom. 191 = 24 Bom L. R. 449 = 82 I. C. 628 = 

A. I. R. 1922 Bom. 84. 

(Amended) R. 215—Applicability. 

- Existence of partnership in dispute—Rule does 

not apply . 

Although the words “when the existence of the 
partnership or the right to, or the fact of the dissolution 
thereof, is not in dispute ” which occurred in the old 
rule 213, are omitted, and the words “ and for the deter¬ 
mination of any question arising in such partnership 
whether to be dissolved or wound up or not ” are added 
in the corresponding new rule 2l5, rule 215 does not 
apply where the existence of a partnership is in dispute. 
In omitting these words from rule 215, the rule has been 
brought into line with rules 212 and 214. ( Mulla , /.) 
SUKHANAND GURUMUKHRAI v. BHIMRAJ R. 

Patdar. 25 Bom. L. R. 390 = 73 I. C. 254 = 

A. I. R. 1923 Bom. 394 

• 

Rr. 242 and 243—Reasons for order. 

- Order on petition to Chamber Judge adjourned 

in Court—Reasons for order need not be given , for the 
order to be valid. 

It is not necessary on the Original Side of the High 
Court for a Judge in Chambers to give his reasons why 
he should make any particular order on a summons or 
petition. In an ordinary case a Judge undoubtedly 
should give his reasons for his decision, but a mere 
adjournment into Court does not necessarily involve that 
the Judge should give his reasons for his final decision. 
(Marten, C. J. and Kemp , /.) MATHERAN STEAM 

Light Tramway v. B. N. Lang. 51 Bom. 267 = 

29 Bom. L. R. 126 = 100 I. C. 941 = 

A. I. R. 1927 Bom. 113. 

R. 329—Scope. 

- S. 95, C.P. Code, is not applicable to suits under 

ordinary original civil jurisdiction by virtue of 

R. 329. 

S. 95 applies to the mofussil Courts, but does 
not apply to suits under the ordinary original civil 
jurisdiction of the High Court by virtue of R. 329 and 
therefore the amount of damages to be awarded to the 
defendant is not limited to Rs. 1,000. Newcomen v. 
Coulson, (1878) 7 Ch. D. 764, Foil.; 22 Bom. 42, Dist. 
(Mirza, J.) HAJI ABDUL RAHMAN v. MUNJIBHAI 

KhataO & Co. 28 Bom. L. R. 1077= 

97 I. 0. 763 = A.I.R. 1926 Bom. 523. 
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BOMBAY HIGH COURT RULES, R. 385. 

R. 385—Poundage when disallowed. ^ 

_ Sheriff's poundage—Where money is realized and ^ 

is in Sheriff's hands relief against him for levying ^ 
poundage is by summons—Where money is not realized 
Sheriff's remedy is by suit—Money paid before attach- ^ 
mc ,it—.Sheriff is not entitled to poundage. m 

Where as the result of a levy of execution certain ^ 
property or moneys have come into the hands of the ^ 
Sheriff the party aggrieved by it may on a summons 
ask for a relief against the Sheriff in respect of such ^ 
lew but where the property or money has not reached 
the hands of the Sheriff, and the Sheriff claims his 
Doun dage in respect of the attachment from the parties 
personally it is a matter fit for a suit rather than for J 

informal directions by the Chamber Judge. 

Where the Sheriff’s Bailiff proceeded for effecting 
attachment under O. 21. R. 43 but before the attachment _ 
was effected the judgment-debtor paid the decretal f 

amount under protest^ of entitled to any poundage. 

M "rtimorc v 0878) 3 C.P.D 216, Foil. J 

( Vina J ) JAPAN COTTON TRADING CO. V. UNI- 

A I R. 1927 Bom. 420. 

B. 484-Applicability. 1 

__ Doe s not apply where Commissioner all onus an % 

ohiection once disallowed • c « 

Where a Commissioner recorded a finding on an ( 
ohiection, disallowed the same but afterwards issued a 

Warrant to review his finding and * —V thS 
* (r\r order that Commissioner s issue ot tne saici 

0 t was meeal held . that rule No. 484 did not 
warrant was g ’ . j p. FERNANDEZ v. 

apply to the case {Mulla, J.) ). * 4? Bom 593== 

P. D. RODRIGULS. Bom ^ ^ 2g0 = 82 I. C. 593 = 

A. I. R. 1924 Bom. 231. 

R. 505 —Costs of adjourned summons. 

- Summons adjourned to date of hcaring-Costs 

thereto are in trial Judge's discretion 

When a summons is adjourned to be dealt with by the 

Judge at the hearing of the action .t becomes merged in 

the hearing and the costs relating thereto are at the 

discretion of the trial Judge. (Afaeleod C. /. and 

Covaiee /) P. D. SHAMDASANI TATA INDUSTRIAL 

bank ' 50 Bom. 69 = 27 Bom. L.E. 1195- 

911.C. 153 = A. I. R- 1926 Bom. 18. 
Rr. 521 and 522 -Details of Costs. 

- Taxation of attorney's costs—Instructions for 

brief—Details of charges should be given—Instructions 
to counsel do not cease on the day brief ,s delivered ; they 
continue till termination of trial-Record must be heft 

of all attendances and interviews. 

A solicitor is entitled to charge for instructions for 
brief for the work which he has done in order to put him¬ 
self in . a position to instruct counsel properly in the 
matter This is of course subject to the deduction of 
items for which he has already separately charged and 
been adequately remunerated for in the bill. 

Speaking generally, solicitors must not be allowed 
costs for work done prior to the date of the suit But 
it will be quite misleading to adopt some English dictum 
and say that solicitors for the defence are not entitled 
to charge for work done prior to the service of the 
writ, seeing that in India proceedings are begun by a 
plaint and not by a writ as is the case in England. 

Instructions to counsel do not cease on the day tha 
briefs are delivered, but the Taxing Master should con¬ 
sider all the work done by the solicitors up to the 
termination of the trial. “ ’ ( 


BOMBAY HIGH COURT RULES, R. 736. ( j 

The charge for instructions should not be put in one 
lump sum, without giving any summary showing under 
certain leading heads what the solicitors actually claim to 
have done. 

It is the duty of attorneys to keep a strict record of 
all attendances and interviews for which they propose to 
make a charge, whether they propose to charge for 
them separately, or whether they propose to put them 
forward under the general heading of “Instructions for 
Brief”. The heading “Instructions for Brief’ is intend¬ 
ed to cover all work necessarily done by solicitors in 
order to enable them to instruct counsel from the start 
of the suit to the finish. ( Marten , C. /. and Blackwell , 

/) P D. Shamdasani v. Tata Industrial Bank, 

I ID ' 29 Bom. L. R. 1093 = 103 I. C. 731= 

A. I. R. 1927 Bom. 529 (535). 

R. 522—Objection by a paity. 

I- Party objecting can point out mistake of law or 

principle on the part of Taxing Officer . 

It is open to a party objecting to show that the Tax¬ 
ing Officer erred on a question of principle or has omit¬ 
ted to take into consideration all those matters which he 
is required to take into consideration. The Taxing 
Officer is not at liberty to lay down a scale for discre¬ 
tionary charges which is out of all proportion to the work 
done. In order to enable the Taxing Officer to exercise 
his discretion, where large sums are charged for in¬ 
structions, it is necessary that attorneys should give him 
all the necessary particulars so that he may be able to 
decide what is reasonable to be allowed. Proper 
attention must be paid by the Taxing Officer to the 
difficulty or triviality of the points raised, and the 
existing means of knowlege in the hands of the defen¬ 
dants to meet the attack. The Taxing Officer must have 
some sense of proportion, and must form some idea of 
the actual work done and the actual time taken by the 
attorneys in preparing the brief, with a view to award- 
• ingthem reasonable remuneration for the work done, 
having regard also to the other charges made in the bill 
r for particular items of work. {Mac l cod, C. J and 
Coyajee , /.) P. D. SHAMDASANI v. TATA INDUS- 

, trial Bank. 50 Bom. 69 = 27 Bom. L. R. 1195 = 

; 911. C. 153 = A. I. R. 1926 Bom. 18. 

i R. 602—Rival wills. 

I _ Succession Act (1925), 5. 295— Rival will set 

, u p for same Estate—Will set up by caveator must also 
■■ be filed and propounded. . 

!. Where two wills are set up by two persons in regard 
to the same Estate the parties interested in opposing the 
grant of probate have to file their respective caveats in 
r each case so that the petition becomes a suit in each 
5 case and the suits are numbered and both the suits are 
L heard together or are consolidated. It is, therefore neces- 
1 sar y that even the caveator must produce the will set up 
by him along with his petition and it must he filed and 
r propounded before the suit can proceed. 22 Bern. 261, 
l ; Ref. (Rangnekar. J.) VENIDAS NEMCHAND * BaI 

' r CHAMPABAI. 53 Bom. 829 = 31 Bom. L. B. 1014 = 

” 1221. C. 126 = A. I. R. 1930 Bom. 29. 

B. 736 —Additional security. 

!C j _ Appeal—Security for costs would be demanded in 

at exceptional cases. * k ., 

m Where the appellant was a Sadhu who had not paid 

k\ Rs 26,358 odd, party and party costs taxed for the 

he respondent in the final Court, and his attorneys get 

a themselves discharged on the ground that they were not 

placed in funds for prosecuting the appeal, the Court 

at of Appeal demanded, as being an exceptional case, a 

m- security for Rs. 5,000 in addition to the usual security 

he lodged by the appellant along with his appeal, for the 

l costs of the respondent. {Macleod , C. J. and Mad gov- 
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BOMBAY HINDU HEIRS RELIED ACT (1866), 
S. 2. 


BOMBAY KHOTI SETTLEMENT ACT (1880), 
S. 9. 


kar , /.) SEVADASJI CHANDRADASJI v. MUNICIPAL 
CORPORATION FOR THE CITY OK BOMBAY. 

27 Bom. L. R. 1216=94 I. C. 654 = 

A. I. R. 1926 Bom. 42. 

BOMBAY HINDU HEIRS RELIEF ACT (VII 
OF 1866). 

S. 2—Scope. 

- C.P. Code , S. 53 —Decree against Hindu father — 

Although lands inherited by agriculturist son cannot be 
attached, the rents thereof are liable to attachment for 
satisfaction of the decree to extent of property inherited. 

The rents of the property inherited by the son as the 
representative of his father, though they did not come 
into his hands at the time of the death of the father, are 
liable for the satisfaction of the father’s debt and can 
be attached in execution of a decree against the father 
to the extent of the property which is inherited by him 
and which has not been duly applied by him for the 
payment of the-decretal amount, although the land be¬ 
longing to the Hindu father is exempt from attachment 
in the hands of agriculturist son, under Deccan 
Agriculturists’ Relief Act, S. 22. 8 Bom. 220 ; 
9 B. H. C. R. 116 and 2 W. R. 296, Rel. on. {Patkar 
and Murphy , //.) ANANT GOVIND JOG v. TUKARAM 

Kushaba Shinde. 53 Bom. 463 = 

31 Bom L. R. 442 = 119 I.C. 179 = 

A. I. R. 1929 Bom. 233. 

BOMBAY IRRIGATION ACT (VII OF 1879). 

Ss. 3, 31, 84 and 35—Suit for Compensation. 

- Suit for compensation for loss for non-supply 

of water—Civil Court has no jurisdiction to try. 

Under S. 36, the decision of the Collector either 
under S. 34 or 35 as to the amount of the compensation 
to be awarded, shall be final unless there is an appeal 
to a higher authority in which case the decision of the 
higher authority shall be conclusive. These words show' 
that it was intended that the jurisdiction of the Civil 
Courts should be ousted, so that the holder of land 
should not be entitled to bring a suit for compensation 
for loss alleged to have arisen out of interruption to the 
supply of water to his lands. ( Maclcod , C. J. and 

Shah , /.) Vishnu Vinayak Vaze v. Secretary of 
State for India. 46 Bom. 738 = 

24 Bom. L.R. 264 = 67 I.C. 43=A.I.R. 1922 Bom. 8. 

Ss. 22 and 23— Control over supply. 

- -Water supply—Control over. 

Ss. 22 and 23 give control over the supply of water from 
the water-course. The right how'ever to regulate water 
from a Government or public channel or canal is the 
right of Government alone. {Fawcett. J.C. and Kemp, 

A. J. C.) Nawazali Shah v. Rustomali Shah. 

62 I. C. 225 = 14 S. L. R. 53. 


S. 23—Service of Summons. 

- Jurisdiction under—Service of summons and. 

hearing of objections are conditions precedent. 

‘ The service of summons and hearing of objections 
are conditions precedent to the exercise of jurisdiction 
conferred by the S. 23. and failure to comply with 
those conditions makes an order made under it a nul¬ 
lity, nor is such an order protected by the theory of in¬ 
herent jurisdiction. {Fawcett. J. C. and Kemp, A. J. 


C.) Nawazaei Shah v. Rustomali Shah. v 
•'*' 1 62 I. C. 225 = 14 S. L.‘R. 53. 

BOMBAY KHOTI SETTLEMENT ACT (I OF 

,1880). > r. 1. 


.(!•> •Custom. •• 

r - Khot—Terms of kabuliat to Government must 

confotm'to. Custom .except as altered by Bombay Act I of 

. 1865^1 37jand 3%. • . ; 


A Khot’s interest in the khoti village is limited, not 
absolute. He possesses in some measure a proprietary 
right. He is an occupant with all rights and liabilities 
affecting such a status. The Khot has to secure to 
Government the payment of the village revenue while 
the village lands which he has to manage in accordance 
with the restrictions mentioned in the kabuliat fall under 
thiee distinct items, viz.: —(1) Dharekari lands the 
tenants of which have a transferable and heritable right 
paying Dhara alone to the Khot; (2) Khot nisbat lands 
which are in the hands of permanent occupancy tenants 
or tenants with less permanent right paying Fayda to 
the Khot and Government assessment ; and (3) Khoti 
Khasgi lands, private lands in the possession of the 
Khot of which he can make such use as he pleases. 
With regard to Khot nisbat lands the right of the Khot 
to exact rent or Fayda in addition to the assessment is 
limited by the kabuliat which is in accordance with the 
decision of the Government Officer fixing the demand 
of the Khot on his tenants under S. 38, Bombay Act I 
of 1865. Khots in the district of Kolaba are hereditary 
farmers of the revenue and are entitled to hold their 
villages as Khoti on their entering every year into the 
customary kabuliats. If the Government w’ish to impose 
upon the Khot a new form of kabuliat they must not 
infringe the customary rights of the Khots except as 
altered by S. 38 of Bombay Act I of 1865. A Khot of 
a village in the Kolaba District, at first used to pass 
annual kabuliats to Government in the form which w r as 
then in use. Government offered, in 1915-16, to the 
plaintiff a kabuliat in another form which contained 
several new 7 clauses. Cl. 6 empowered a permanent ten¬ 
ant of Khot nisbat land to compel the Khot either to 
consent to a transfer or to take up the land himself. Cl. 8 
required the Khot to keep the land at the disposal of 
a Dharekari who had deserted. Cl. 21 W'orded 
ambiguously. As the Khot objected to pass the 
kabuliat in the new form the Government attached thf 
Khoti village. ... _• . 

Held , that the Khof was justified in refusing to sign 
a kabuliat which contained any one of such objection¬ 
able clauses, viz., 6 and 8 which were in infringement 
of the customary right of the Khot and that the attach¬ 
ment of the village for refusing such a kabuliat was, 
therefore, illegal and the Khot w*as entitled to mesne 
profits and damages. {Macleod, C. J. and Shah, J.) 

Ganpati Gopal Raseutt v. Secretary of State. 

48 Bom. 599 = 26 Bom. L. R. 764 = 83 I. C. 370 = 

A. I. R. 1925 Bom. 44. 

S. 8—Interpretation. 

—- In the absence of specific agreement between tenant 

and Khot, tenant is yearly tenant and tenant is entitled 
to notice under Bombay Land Revenue Code {Act V of 
1879), .S’. 84. ’ . 

Under the provisions of S, 8 in the absence of any 
specific agreement’between the tenant and the Khot, the 
tenant must be held to be a yearly tenant liable to pay 
rent to the Khot at the rates prescribed and accordingly 
he is entitled to the notice prescribed in the case of 
yearly tenants under S. 84 of the Bombay Land Revenue 
Cod e. /{Macleod. C. J. and Fawcett, /.) VISHNU 
Bhikaji v. Babla Lack a. / 45 Bom. 1001 = 

T , 23 Bom. L.R. 411 = 611. C. 594 = 

V - .v • - A. I. R. 1921 Bom. 38. 

‘ ciioH. ;•’ > s.^9—Managing Khot. 


Managing Kfiot can givCtke consent. 


■ It is within the ordinary duties of a managing Khot to 
consent to a transfer of a permanent tenancy. {Macleod, 
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BOMBAY KHOTI SETTLEMENT ACT (1880), 

S. 10. 

C. J. and Shah, /.) IBRAHIM MOHIDIN MHATE V. 

Kkishnaji Laxman. 26 Bom. L. R. 421 = 

80 I. C. 458 = A. I. B. 1924 Bom. 459. 

S. 10 (as amended by Act IV of 1913)— 

Applicability. 

- Transfer by manager—Transferer's share is 

forfeited but not that of any other co parcener. 

Where the manager of a joint Hindu family mortga¬ 
ges the interest of the family in property held under Khoti 
tenure, the interest of the manager alone is forfeited 
under S. 10 and the forfeiture does not affect the inter¬ 
est of other co-parceners in the family property. 
(Maclcod, C. J. and Coyajce, /.) KRISHNAJ1 v. GANGA- 

II. 50 Bom. 189 = 28 Bom. L. R. 71 = 93 I. C. 123 = 

A. I. R. 1926 Bom. 166. 

S. 10—Interpretation. 

-• Transfer ' includes simple mortgage. 

A simple mortgage is a transfer of the interest of the 
tenant within the meaning of the section. Even the 
satisfaction of the mortgage by the khatedar prior 
to the suit by the Khot does not destroy the right of the 
Khot. {Shah and Crump, //.) VASU KRISHNA VEN- 
KAVDA V. MADHAVRAO MORESHWAR BHANDARKAR. 

24 Bom. L. R. 1160 = 73 I. C. 880 — 

A. I.R. 1923 Bom. 33. 

- Transfer of a portion of the Khoti land by the 

occupant—Only such portion will be at the disposal of 

the Khot. 

There is no indication in S. 10 of the Bombay Khoti 
Settlement Act that all the lands of the occupant are 
intended to be at the disposal of the Khot even though 
one of them or only a portion of one land may have 
been transferred, by him without the consent of the 
Khot. {Shah and Pratt, JJ.) MADHAVRAO MORESH- 

war Bhandarkar v. Krishnaji Saturao Kane. 

46 Bom. 470 = 24 Bom. L. R. 131 = 68 I. C. 277 = 

A. I. R. 1922 Bom. 257. 

S. 21 and Ss. 16 to 20—Meaning of decision. 

-- Mere entry in Botkhat is not a ‘ decision ’. 

The Act nowhere provides that the mere entry in the 
Settlement Register of the name of a particular person 
as the occupant of the survey number is either final and 
conclusive or that it is binding upon all the parties con¬ 
cerned, unless and until it is reversed or modified by a 
decree of the Civil Court. What is made binding by 
the provisions of S. 21 is the decision of the Recording 
Officer and not a mere entry of a person’s name in the 
Settlement Register. Preceding sections make it clear 
that the mere entry of the name of some particular 
person as occupant was not intended to be included 
among those decisions of the Recording Officer. An 
entry in Botkhat is not a decision. S. A. No. 850 of 
1914, Ref. {Maclcod, C. J. and Coyajee, /.) R. S. 
POTPHODE V. J. G. YESHWANTRAO. 

46 Bom. 966 = 24 Bom. L. R. 323 = 67 I. C. 322 = 

A. I.R. 1922 Bom. 329. 

S. 33—Object of Section. 

- Section prevents private arrangements being made 

by Khots with tenants. 

The whole scheme of S. 33 is to prevent arrangements 
being made in an unauthorized way by the Khots with 
the tenants contrary to the terms of the Botkhat. 
{Maclcod, C. J. and Coyajce, /.) BALSHET v. HARI. 

27 Bom. L. R. 1487 = 92 I. C. 542 = 

A T. R. 1926 Bom. 119. 

S. 37—Absence of new settlement. . 

- Expiry of settlement — New rates not fixed — 

Khot is entitled to fall back on “ mamuli vahivat ”. 


BOMBAY LAND REVENUE CODE (1879). 

On the expiry of the old settlement and in the absence 
of a new settlement the khot is entitled to go ack to 
the “ mamuli vahivat ” and recover his dues on that 
basis. 36 Bom. 290, Dist. {Madgavkar and Wild, //.) 

Abdul Rahim v. Pandu Sadhu. 1Q 

32 Bom. L. R. 175 = A. I. R- 1930 Bom. 190. 

S. 38—If powers not exercised. 

- Government to fix demands of khot—In absence 

of order of evidence of intention to continue old rates 

Khot can fall back on “ mamuli vahivat." 

In the absence of the exercise of their powers by 
Government under S. 38 or in the absence o e\i ence 
of intention on their part to continue the rates ol the 
expired settlements the Khot cannot be preventedl trom 
falling back upon his right under ‘mamuli vamvat. 
{Madgavkar and Wild, JJ.) ABDUL RAlHM».PANDy 


BOMBAY LAND CUSTOM ACT (XXIX OF 

1857). 

S. 8—Interpretation. 

- “At any station , etc.", must be read after “ passed 

or attempted to be passed" in para. 2—.S’. 8 does not 
ctrver case of goods whose conveyance is complete. 

Para. 2, S. 8 must be read as if the words at any 
station established for the levy of duties and passing of 
goods ” followed the words “ passed or attempted to be 
passed.” It is doubtful whether it would cover a case of 
goods whose conveyance from foreign territory had been 
completed so that they could not be said to be in the 
process of being passed or attempted to be passed. 
{Fawcett, Ag. C. J. and Murphy , /.) SFCRKVAR'L?* 
State v. Vasudeo Venkatesh. 53 Bom. 97- 

30 Bom. L. R. 1494 = 1151. C. 409 = 

ATT?. 1Q9Q ■Rnm dfi 


S. 14 —Applicability. 

- S. 14 is confined to officer at station under Act. 

S. 14 is in express terms confined to an Officer of 
Customs employed at a station established under the 
Act. It does not cover the case of the seizure by 
another officer, who is not so employed, {bawcett, 
Ag.C. J. and Murphy, /.) SECRETARY OF STATE 

v. Vasudeo VenkatesB. 53 Bom. 97 = 

30 Bom. L. R. 1494 = 115 I. C. 409 = 

A. I. R. 1929 Bom. 46. 


S. 21—Good faith. 

- Good faith should not be brought in construing 

S. 21—A. 21 should be confined to seizure proper 
under the Act. 

Question of good faith cannot be brought into the 
construction of S. 21. That section must be confined to 
cases where goods have been properly seized as liable 
to confiscation or properly detained asunder-valued, that 
is to say seized or detained under circumstances at least 
approximating to those where the Act authorized such 
seizure or detention. The words “under this Act” must 
be given due weight. ( Fawcett , Ag. C.J. and Murphy , 

/.) Secretary of State v. Vasudeo Venkatesh. 
53 Bom. 97 = 30 Bom. L.R. 1494=116 I.G. 409 = 

A.I.R. 1929 Bom. 46. 

BOMBAY LAND REVENUE CODE (V OF 1879). 

Interpretation. 

-The Code is in the nature of a penal statute and, 

therefore, must be strictly considered in favour of the 
subject. {Marten, C. J. and Crump, /.) SECRETARY 

Of State v. Abdul Husen. 29 Bom. L. R. 1350= 

106 I.C. 2S9 = A.I.B. 1927 Rom. 601. 
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BOMBAY LAND REVENUE CODE (1879). 

Sanad by City Survey. 

--Ex parte grant of Sanad at City survey confers 

no title. 

There is nothing in the Bombay Land Revenue Code 
justifying the conclusion that a person who gets a 
sanad at the City Survey on his ex parte application, is 
entitled to turn out the person in possession of the land, 
unless such person proves a better title. ( Macleod, C. J. 
and Coyajee, J.) TRIMBAK NARAYAN PUJARI v. 

Damu Bhan Sali. 27 Bom. LR. 656 = 

95 I.C. 881 = A.I.R. 1925 Bom. 430. 

S. 37—Blocking highways. 

-- Government cannot block public road — High¬ 
way. 

Government have no inherent power to block or to 
divert existing public highways. If they wish to obtain 
it, legislation is necessary. {Marten, C.J. and Murphy, 
/.) ARDESHIR jEVANJI V. A1MAI Kuvarji. 

53 Bom. 187=31 Bom. L.R. 97 = 117 I.C. 513 = 

A.I.R. 1929 Bom. 94. 

Ss. 48 and 214—Scope. 

-- Agricultural land converted to building sites — 

Assessment is altered but not added—Altered assessment 
goes to the grantee of the village. 

S. 48 does not provide for an additional assess¬ 
ment, it only provides for an altered assessment to be 
imposed according to rules. Where, therefore, the 
raiyats’ agricultural assessment in virtue of a grant of 
the village is given to the grantee, the altered or 
building assessment also goes to him. (Viscounty Dune¬ 
din.) BOMANJI ARDESHIR v. SECRETARY OF STATE. 

31 Bom. L.R. 256 = 114 I.C. 1 = 53 Bom. 230 = 
56 I. A. 51 = 1929 A. L. J. 47 = 49 C.L.J. 179 = 

33 C.W.N. 293 = A.I.R. 1929 P.C. 34. 

S. 53—Occupancy rights. 

- Assessment paid by tenants though not conclusive 

evidence affords ground for strong presumption in 
Satara District of occupancy rights—Rent equivalent 
to assessment cannot be enhanced unless custom is esta¬ 
blished. 

The fact that the tenants pay the amount of assess¬ 
ment may not be conclusive evidence in the Satara 
District, but it would afford strong presumption that 
the tenants have attained to occupancy rights by virtue 
of their long holding. The word “Miras” should not be 
used in case of persons who by virtue of their long 
holding are presumed by reason of the provision of 
S. 53 to have acquired fixity of tenure. In cases where 
rent is equivalent to assessment it cannot be enhanced 
unless a right to do so is established by custom or 
otherwise. ( Macleod, C.J. and Crump, J.) SlTARAM 
SADASHIV v. PARASURAM Bhau Patil. 

77 I.C. 878 = A.I.R. 1923 Bom. 449. 

S. 56 (as amended by Act VI of 1901)— 

Fallow-forfeited. 

- Effect of amendment on the grant of fallow-for¬ 
feited land to co-owner —Such grant is personal. 

The grant of fallow-forfeited land to only one of 
several co-owners of joint* property subsequent to 1901 is 
in the absence of any other circumstance a grant to him 
personally and this is more so in survey numbers 
granted on restricted tenure. {Rupchand and Bar lee, 
A.J.Cs.) , ABDUL RAHMAN v. HAJI MD. IDRIS. 

23 S.L R. 461=118 I.C. 207 = 
A.I.R. 1929 Sind 212. 

S. 61—Unauthorized occupation. 

- A rea which has deteriorated for purposes of 
cultivation or for quarrying is contemplated. 


BOMBAY LAND REVENUE CODE (1879), S. 68. 

Occupation in the sense of the amount of area W'hich 
has deteriorated for purposes of cultivation or for quar¬ 
rying is the area contemplated by the Act as being 
occupied. {Aladgavkar and Patkar, JJ.) SULEMAN 

v. Secretary of State. 30 Bom. L. R. 431 - 

109 I.C. 545 = A.I.R. 1928 Bom. 180. 


Ss. 63 and 64 —Proportionate rent. 


-Landlord is entitled to charge proportionate rent 

. . • ■ > /I - _ __ A 


for alluvion sold to him by Government. 

Where the Government under S. 63 granted some 
alluvion which had formed itself to the lands held by 
the lessee on Mulgani (permanent lease), 

Held , that the landlord could demand proportionate 
rent since the alluvion is to be treated as an entirely 
separate piece of the land. {Macleod, C.J . and Shan, 

j.) Manjaya Subraya V. Tammaya Vasudev. 

26 Bom. L.R. 520 = 80 I.C. 427 — 


S. 65—Agricultural land. 

- Application to use agricultural land for cattle 

shed—Refusal of permission without enquiry Proce¬ 
dure is wrong—Orders to pull down shed are ultra 
vires. 

Plaintiff applied to the Collector for permission to 
erect a shed in an agricultural land for his cattle. The 
Collector instead of merely sending the acknowledgment 
to the plaintiff that he had received the application 
sent a reply that the application was refused. 

Held, that because the Collector refused the applica¬ 
tion without due inquiry, that did not debar the plain¬ 
tiff entirely from building when he did not hear any¬ 
thing further in the matter with regard to the result of 
the inquiry within the period of three months, and if 
he built his shed after three months it cannot be order¬ 
ed to be demolished. There having been no order after 
due enquiry within three months any further proceed¬ 
ings of the Collector were defective and must be taken 
to have been entirely beyond his powers. The decision 
of the Collector is to be a proper decision after due 
inquiry. {Macleod, C.J. and SJitih, J.) SHIVPALSINGH 

Bhagvatsing Pardeshi v. The Secretary of 
State for India. 26 Bom. L.R. 371 = 

81 I.C. 491 = A.I.R. 1924 Bom. 369. 


S. 66—Penalty. 

- Penalty is to be recoi>ered cm the actual area of 

the building and not on the whole holding. 

Where a portion of land assessed or held for pur¬ 
poses of agriculture is used without the,.permission of 
the Collector for any other purpose than that of agri¬ 
culture, e.g., for non-agricultural building purposes, the 
penalty leviable, under S. 66 can be levied with refer¬ 
ence to the actual area built upon and not on the whole 
holding. {Marten, C.J. and Crump, J.) SECRETARY 

of State v. Abdul Husen Dasaji. 

29 Bom. L.R. 1350 = 106 I.C. 239 = 

A.I.R. 1927 Bom. 601. 

- Bombay Land Revenue Code, S. 148— S. 148 

has no bearing an fine u?ider S. 66. 

S. 148 has no bearing whatever upon the question of 
a fine leviable under the provisions of S. 66. (Marten, 
C. J. and Crump, J.) SECRETARY OF STATE FOR 

India v. Abdul IIusen Dosaji. 

29 Bom. LB. 1350=106 I.C. 239 = 

A.I.R. 1927 Bom. 601. 

S. 68—-Tenant. 


- Origin of tenancy not known—Tenant is not 

occupant. 

Where the holder of land is a tenant, the origin of 
whose tenancy owing to antiquity cannot be determined, 
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BOMBAY LAND REVENUE CODE (1879), 

S. 73-A. 

he is not an occupant w ithin the meaning of that word 
in S. 68. {Mac lcod, C.J. and Coyajee , J .) KONDI 
RAMJI V. VlTHALRAO. 50 Bom. 155 = 

94 I.C. 662 = 28 Bom L.R. 424 = 
A.I.R. 1926 Bom. 257. 

S. 73 -A—Restricted tenure. 

-5. 73 A includes transfer of interest in restrict¬ 
ed occupancy tenure. 

The prohibition contained in S. 73-A is not confined 
to an absolute and out-and-out transfer of an occupancy 
but that it includes the transfer of an interest in the 
occupancy without the sanction of the Collector. A 
mortgage, therefore, of a share in land held on restrict¬ 
ed tenure, without the sanction of the Collector, is void 
and conveys no right to the mortgagee. {Aston, A.J.C.) 
DHARAMDAS THAWARDAS V. SORABJI. 

121 I.C. 876 ■= A.I.R. 1930 Sind 75. 

- Property held by person on restricted tenure sold 

"without sanction of Collector—Such sale is merely 
voidable. 

If property held by a person on restricted tenure is 
transferred by him without the previous sanction of the 
Collector, though it is not so transferable, such sale is 
voidable and not void as the vendee has right to sell 
with the sanction of the Collector and it is not that he 
nas absolutely no right to convey the property. {Kalu- 
mat, A.J.C.) ABDUL RAHIM, FATEH MOHAMED 
Khan v. Kadu. 118 1. C. 203 = 

A. I. R. 1930 Sind 12. 

- Agreement to sell land held on restricted tenure — 

Performance contingent on sanction of revenue authori¬ 
ties being obtained—Failure to obtain sanction—Suit 
for specific performance or damages is not maintainable 
—Contract Act , S. 32 —Specific Relief Act , Ss. 9 
and 27 {b). 

/contracted to sell agricultural land held on a restric¬ 
ted tenure to plaintiff and subsequently sold the land to 
// with sanction of the revenue authorities under 
S. 73-A, Bombay Land Revenue Code, and N took pos¬ 
session of the land. Plaintiff instituted a suit against 
pj for recovery of possession under S. 9, Specific Relief 
Act, and another against / for specific performance of 
the contract as per contract, and in the alternative for 
damages for breach of contract. 

Held, that the sanction given by the Collector under 
S. 73-A, Bombay Land Revenue Code, in favour of a 
particular transferee did not mean that the character of 
restricted tenure impressed upon the land was so com¬ 
pletely removed as to render it transferable at will. 

Held , further, that the permission of the Collector not 
having been granted and having been impliedly refused, 
the contract entered by J with plaintiff was never a 
completed contract at any time and, therefore, it was 
not a contract which could be specifically enforced as 
against /. ( DeSouza , A.J.C.) ISMAIL KHAN v. OFFI¬ 
CIAL Receiver. 22 S. L. R. 396 = 1051. C. 735 = 

A.I.R. 1928 Sind 63. 

Ss. 74 and 88—Transfer of Property. 

- Notices of relinquishment received by Inamdar 

are exempt from registration only when Survey Settle¬ 
ment is introduced or fencers under S. 88 are conferred. 

It is only when the Survey Settlement has been intro¬ 
duced, or when the powers contemplated in S. 88 have 
been given to the inamdar, that he is entitled to receive 
notices of relinquishment under S. 74 from the persons 
in occupation of the inam lands, and only such notices 
are exempt from registration under S. 90 of the Indian 
Registration Act. 13 Bom. 294 and 41 Bom. 510, Dist. 
( Macleod , C. J. and Fcnucett , J.) SlDHRAJ BHOJRAJ 
V. Duri Santaram. 45 Bom. 898 = 


BOMBAY LAND REVENUE CODE (1879), S. 81. 

23 Bom. L. R. 272 = 611. C. 464 = 

A. I. R. 1921 Bom. 371. 

-The plaintiffs held plots in a talukdari estate 

free of rent and free also of assessment and local fund. 

It appeared, however, that the talukdars of the estate 
paid assessment and local fund for the whole estate to 
Government in the form of jama. The talukdar having 
relinquished the said plots in favour of the Government, 
Held , that the Government could recover the local 
fund and the assessment from the plaintiffs. {Kemp, 

A. C. J. and Murphy , J.) NATHURAM v. SECRETARY 

of State. 32 Bom. L. R, 907. 

- Transfer—Rajinama and kabuliyat do not 

constitute transfer . 

A rajinama and kabuliyat do not by any means take 
the place of a sale-deed. Before they really do evidence 
a transfer of ownership, there must be either evidence 
or indications furnished by lapse of time and possession 
and so forth, and that there was in fact an intention to 
transfer ownership. They only serve as documentary 
evidence of transfer if that transfer can properly be 
inferred from the totality of the facts proved. ( Macleod , 

C. J. and Heaton , J.) CHANDANMAL HAMBIRMAL 
v. BHASKAR WAMAN. 59 I. C. 114 = 

22 Bom. L. R. 1079. 

Ss. 79-A and 68—Summary Eviction. 

- _Grant under S. 68— Grantee prohibited from 

alienation—Contract for alienation is not breach of 
condition of grant—Summary eviction of grantee under 
S. 79 A is illegal. 

Where in a grant of occupancy of certain lands made 
by Government the grantee is prohibited from alienating 
the land, a contract for alienation does not amount to a 
breach of the condition of the grant so as to make the 
grantee liable to be summarily evicted under Bombay 
Land Revenue Code, S. 79-A. {Shah and Crump , //.) 
Dhanji Jairam v. Secretary of State. 

45 Bom. 920 = 23 Bom. L. R. 279 = 61 1. C. 347 = 

A. I. R. 1921 Bom. 381. 

- Limitation Act , Art. 14 —Summary enaction 

under—Conditions necessary for such eviction not pre¬ 
sent—Officer does not act in official capacity—Suit by 
evicted person—Art. 14 of Limitation Act does not apply. 

Where the conditions necessary for the exercise of the 
power of summary eviction conferred by S. 79-A do not 
in fact exist, the District Deputy Collector cannot be 
held to act in his official capacity if he evicts a person 
under that section. So, Limitation Act, Art. 14 does 
not apply to a suit for possession by the evicted person. 
24 Bom. 435; 36 Bom. 325 and 30 Mad. 280, Foil. 

{Shah and Crump , //.) DHANJI J AIR AM v. SECRETA¬ 
RY OF State. 45 Bom. 920 = 23 Bom. L. R. 279 = 

611. C. 347 = A. I. R. 1921 Bom. 381. 

S. 81—Failure to pay assessment. 

- -Registered occupant failing to pay assessment 

—Action taken by Collector under section — Co-sharer 
paying up and khata transferred in his name — Register¬ 
ed occupant does not lose his occupancy rights. 

The plamtiff, who was registered occupant of certain 
lands, failed to pay assessment on the land and on action 
being taken under S. 81 plaintiff’s co-sharer paid 
up the arrears due and his name was put in the khata 
of the land. The plaintiff sued to recover possession of 
the land from the defendants who contended that the 
plaintiff had no title to sue as his interest was forfeited 
by the action taken under S. 81. 

Held , though under S. 81, plaintiffs interest as a 
registered occupant had ceased yet he had occupancy 
rights in the land and therefore he had a right to sue. 
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(Macltod, C. J. and Shah , /.) VlNAYAK DATTAT- 
RAYA JOSHI V. GANESH ANANT HASABNIS. 

46 Bom. 221 = 23 Bom. L. R. 1024 = 64 I. C. 201 = 

A. I. R. 1922 Bom. 198. 

S. 83—Enhancement of rent. 

__ Onus is on the landlord to prove his right to 

enhance. 

Once the permanent tenancy is proved, the concluding 
clause of S. 83 clearly places the onus on the landlord 
of proving his right to enhance the rent. ( MacLod , 

C J. and Madgavkar , /.) GlRIAPPA v. GOVINDRAO. 
49 Bom. 902 = 27 B^m. L. R. 1336 = 91 1. C.314 = 

A. I. R. 1926 Bom. 52. 

- 1 Usage ’ has to be proved by landlord. 

The usage referred to in S. 83 provision has to be 
proved by the landlord, landlord’s right to enhance rent 
by usage in the case of mirasi tenures in Deccan has no 
application to watan land in Gujrat. (Marten and 
Fawcett , //.) JlWASlNGJI MOTISINGJI THAKOR v. 
DOLA CHHALA. 27 Bom. L. R 890 = 91 I. C. 272 = 

A. I. R. 1925 Bom. 390. 

- Court can consider the particular usages in consi¬ 
dering the limit of enhancement. 

In considering what is the limit of enhancement 
permissible to the landlord under S. 83 the Court is 
entitled to take into consideration not only the general 
usage of the District, but also what has been the parti¬ 
cular usage in regard to the lands in suit. (Maclcod , C. 
J. and Fawcett , /.) SlTARAM SADASHIV v. THUKA- 
ram DAJI. 45 Bom. 994= 23 Bom.L. R. 395 = 

611. C. 577 = A.I.R. 1921 Bom. 78. 

S. 83—Origin of Tenancy. 

-The period of a century is too long and indefinite 

a period to constitute satisfactory evidence of the com¬ 
mencement of a tenancy within the meaning of S. 83. 
A. I. R. 1922 Bom. 402, Expl. (Fawcett and Patkar , 
//.) Shripadbhat anantbhat V. Rama Babaji. 

29 Bom. L. R. 274 = 101 I. C. 340 = 

• A. I. R. 1927 Bom. 270. 

- Tenancy traceable to the time of foundation of 

village in particular year—Origin of tenancy may yet 
be shown to be indefinite. 

Where once a definite commencement of a tenancy is 
found then there is no room for the presumption to be 
raised under S. 83. But it does not follow that because 
the defendants trace their origin and connection with 
the land back to the foundation of the village in a parti¬ 
cular year their particular tenancy or that of their ances¬ 
tors began on that particular definite date. The defen¬ 
dants can show by means of other evidence that they 
had been tenants of the lands prior to that date, from 
some period which cannot be definitely fixed. (Marten 
and Fawcett , J /.) AMARSANGJI INDRASANGJI v. 

Ranchhod Jethabhai. 27 B.om. L. R. 267 = 

91 I. C. 265 = A. I. R. 1925 B;om,. 294. 

- Origin of tenancy though old , traceable—Section 

does not apply. 

The provisions of S. 83 of the Bombay Land Revenue 
Code, 1879, do not apply to a tenancy though very old 
when its commencement can be traced to a specified 
year- (Shazv and Pratt, JJf) CHIKKO BHAGWANT 

Nadgtr v. Shidnath Martand. 

46 Bom. 687= 24 Bom. L. R. 226 = 66 I. C. 315 = 

1 A. I. R. 1922 Bom. 25. 

S. 83—Permanent Tenancy. 

- Permanent tenant—Landlord cannot recover 

more than three times the assessment. 

In cases of permanent tenants under S. 83, the land¬ 
lord'should not recoVer from the tenants, in any one year 


BOMBAY LAND REVENUE CODE (1879), S. 83. 

more than three times the assessment. ( Macleod, C. /. 
and Madgavkar , /.) GANGAkAM v. G.4NESH. 

27 Bom.L. R. 1339 = 91 1. C. 318 = 

A. I. R. 1926 Bom. 49. 

S. 83—Presumption. 

•Where the tenant has been in occupation for a 


1 


period of nearly a century without disturbance or en¬ 
hancement of rent, the presumption that he is a per¬ 
manent tenant can hardly be defeated irom the simple 

fact that the owner is able to produce his own title deed, 
which may be of years before. On the other hand, in 
the absence of documentary evidence, difficult to piocure 

in the case of ancient tenancy, it is not enough if the 
landlord proves that the tenancy, notwithstanding ns 
long duration, commenced at a definite date, meaning 
thereby not the day, month and year, but at least an 
paproximate period when it began and not merely large 
periods such as 25 years or 30 years between which it 
began. Such an approximate point of commencement 
might be sufficient to defeat the presumption of a per¬ 
manent tenancy which might otherwise be made. A. 

I. R. 1921 Bom. 224 and U*93) P. J. 323, Rel. on ; 

A I R. 1922 Bom. 402; 18 Bom. 433; A. I. R. 
1922 Bom. 25 and A. I. R. 1926 Bom. 55, Ref. 

(Madgavkar and Murphy , //.) MaNSUKH PANA- 
CHAND SHAHA V. TRIKAMBHAI ICHHABAI PATEL. 

31 Bom. L. R. 1279 = 
123 I.C. 492 = A. I. R. 1930 Bom. 39. 

- Presumption cannot be drawn when particular 

I year is shown as beginning of tenancy. 

! When a particular year is indicated as that in which 
the tenancy began, the case is excluded from those in 
which a presumption can be drawn under S. 83. 
23 Bom. L. R. 533 ; A. I. R. 1922 Bom. 25, Discussed. 

( Fawcett , and Madgavkar^ JJ.) RAMCHANDRA v. 

DATTA. 27 Bom. L. R. 1258 = 91 I.C. 347 = 

A. I. R. 1926 Bom. 55. 

- Existence of tenancy shown for nearly 80 years — 

Origin not known—Tenancy should be presumed to be 
permanent and ancient. 

Where the plaintiff-tenant put in title deeds going as 
far back as 1835, in the earliest of which the land, was 
described as pasaita land meaning ‘land given in charity 
to Brahmins, etc.,’on a quit-rent of Rs. 5 and where 
there was no evidence to show when the tenancy was 
created, 

Held, that the tenant was entitled to the presumption 
under S. 83 of the Code, that he was a permanent 
tenant at a fixed quit-rent. (Marten and Fawcett , //.) 
J-WVAS1NGJI MOTISINGJI THAKOR v. Dola Chhala. 

27 Bom. L. R. 890 = 911. C. 272 = 

A. I. R. 1925 Bom. 390. 

- Long occupancy — Tenant signing kabuliyat with 

full knowledge that landlord was denying the perma¬ 
nent nature of tenancy—Presumption from long occu¬ 
pancy is destroyed. 

No doubt when it has been proved that a tenant has 
been in occupation of certain land so long that one can¬ 
not ascertain the commencement of the tenancy, the 
mere fact, that during the currency of his holding he has 
signed a kabuliyat which purports to be in terms an 
agreement for an annual tenancy, may not be sufficient 
to displace the advantage he has obtained from his long 
holding, if he continues in possession for many years 
after he had signed the kabuliyat on the same rent. But 
each case of this class must stand entirely on its facts. 
At first, the tenant claiming to hold as a permanent 
tenant must establish the facts which would entitle 
him to the presumption of S. 83. But that can be 
rebutted by the landlord by the production of acknow¬ 
ledgment. 'Again the effect of the kabuliyat can be des- 
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troyed by further evidence on the part of the tenant. 1 he 
f a . t of the signing of the kabuliyat as, merely an isolated 
instance in the midst of a long holding at the same rent, 
will not necessarily prevent the tenant from succeeding. 
Where the purpose of the plaintiff in taking kabuliyats 
was perfectly clear, and the tenants must have known 
that the plaintiffs were asking for kabuliyats because 
plaintiff was asserting his rights against any claims of 
the tenants to hold as permanent tenants and that many 
of the tenants were signing these kabuliyats. 

Held, the signing of the kabuliyat at once destroyed 
any presumption that might have arisen from the pre¬ 
vious holding of the defendants of the suit lands. (Mac- 
lead , C. J. and Crump. J .) VlJBHUKANDAS KASHI- 

pas v. Sirdar Ishwardas. 25 Bom. L.R. ml 

74 I. C. 292 = A. I. R. 1923 Bom. 397. 

_ .Tenancy—Presumption—Commencement of the 

tenancy—Means commencement \within a particular 


period of time. 

In a case where the tenancy does not go back into 
obscurity but is bounded by a definite time or period, 
there is satisfactory evidence of the commencement of 
the tenancy within the meaning of S. 83 and the pre¬ 
sumption in favour of the tenant that the tenancy is 
co extensive in time with the tenure of the landlord does 
not arise. 18 Bom. 433, Foil. (Pratt and Fawcett , //.) 
Narayan Ramchandra Thita V. PANPURANG 
Balakrishna deshpanpe. 47 Bom. 4 = 

24 Bom.L.R. 831-76 I.C. 71 = 
A.I.R. 1922 Rom. 402. 

- Commencement of tenancy proved but not terms — 


Presumption under S. 83 (2) does not arise. 

Where it is proved that the tenancy commenced in a 
particular year although the actual terms of the tenancy 
are not proved, the presumption under S. 83 (2) does not 

9 


arise. 

Paragraph 2 of S. 83 says nothing whatever about 
the terms of the tenancy. It is the tenant, who alleges 
that he is a permanent tenant, who in the first instance 
has to prove that, and if he has got no document which 
gives him a right on the land as a permanent tenant, the 
presumption is that he is an annual tenant. But if he 
can show that he has been on the land so long that the 
commencement of his tenancy cannot be ascertained, 
then the presumption under para. 2 of S. 83 arises. 

Paragraph 2 of S. 83 has only to do with the point of 
time at which the tenancy commences. There is not a 
word in that section with regard to the actual terms of 
the tenancy. The paragraph has only to do with dura* 
tion. When the presumption arises, then the Court must 
hold that the tenancy is co-extensive with the duration 
of the lessor’s tenure. That means that the tenant can¬ 
not be turned out as long as the landlord’s tenure con¬ 
tinues. But there is no presumption as to what the terms 
of the tenancy are, that is to say, with regard to rent 
and other matters. 18 Bom. 433, Ref. (Maclcod , 
C. J.) Sidhanath Martand v. Chiko Bhag- 
wantraO. 23 Bom. L.R. 533 = 63 I.C. 935 = 

A. I. R. 1921 Bom. 454. 

- Person setting up permanent tenancy need not 

rely on a grant—Rent note for single year is not suffi¬ 
cient to rebut presumption arising from antiquity of 
tenancy . 

There is no need for a person who sets up a perma¬ 
nent tenancy to rely upon a grant. Further, a rent note 
for a single year, in favour of the landlord, is not suffi¬ 
cient to rebut the presumption arising from the antiquity 
of tenancy and fixity of rent. 2 Bom. L. R. 93, Rel. on. 
(Macleod , C. J. and Fawcett , J.) RAMA RaNCHHOD 


v. Abdul Rahim. 45 Bom. 303 = 59 I. C. 278 = 

A. I. R. 1921 Bom. 395. 


- *.Ejectment suit by landlord—Presumption is, ten. 

ancy is annual—On tenant proving antiquity of tenancy 
landlord must prove intended duration—Otherwise ten¬ 
ancy will be co-extensive with landlord's tenure. 

In an ejectment suit by a landlord the presumption is 
that the tenant is an annual tenant and the onus lies 
upon him to prove he is something more. A defendant 
who wishes to prove he is a permanent tenant must 
prove, first of all, if he has not got a document of per¬ 
manent tenancy, the antiquity of his tenure. Then under 
the second paragraph of S. 83, the landlord has to- 
prove that there is evidence of the intended duration of 
the tenancy either by agreement or by usage. If he can¬ 
not do that, then it is presumed that the tenancy is co¬ 
extensive with the duration of the tenure of the land¬ 
lord. (Matleod. C. J. and Fawcett , /.) MANEKLAL 
Vamanrao v. Bai Amba. 45 Bom. 350 = 

59 I.C. 751= A. I. R. 1921 Bom. 224. 

S. 84—Notice. 

-Where it was shown that the tenancy was to- 

end in May and no subsequent contract to end it in 
October was proved, 

Held, that notice dated 22nd June did not in law ter¬ 
minate the tenancy. (Mirza and Baker , //.) ICHHA- 
LAL JAGMOHAN DaS V. ANJIBAI ZUJYA. 

30 Bom. L.R. 1602 = 114 I.C. 272= 

A. I. R. 1929 Bom. 32. 

- Annual tenancy—Disclaimer of landlord's title ' 

causes forfeiture—Notice to quit is unnecessary. 

A disclaimer of the lessor’s title by the annual tenant 
of a holding to which S. 84 applies, is, if made prior to 
suit, a sufficient cause of action to enable the lessor to 
recover possession without proof of notice to quit, even 
where the T.P. Act does not apply. 20 Bom. 354 (F.B.)„ 
Foil. ; 22 Bom. L. R. 1214, Dist. ( Macleod , C. J. and 
Coyajee , J.) VlDYAVARDHAK SANGH COMPANY V . 

Ayyappa Sangirimallappa. 49 Bom. 842 = 

90 I. C. 614 = 27 Bom. L. R. 1152 = 

A. I. R. 1925 Bom. 524. 

- Ten days' notice is invalid. 

The words of the particular notice given by the plain¬ 
tiffs were :—“ You are hereby given notice that within 
ten days from the date of receipt hereof you should pay 
over to us rent of the last year and you should give in 
writing a kabuliyat to pay rent for the lands you culti¬ 
vate, failing which you should hand over to us the lands 
which you cultivate, and in default steps will be taken 
against you to take over possession from you or obtain 
any other remedy according to law.” 

Held, that it cannot be implied that the notice to- 
quit was to quit at the termination of the cultivating 
season and that it did not comply with S. 84. 

Held, further , that though the form of notice referred 
to in S. 84 was not imperative, it still indicates the class 
of notice which the Indian legislature had in mind, and 
that notice would be very much what would be required 
under English Law and the notice in the present case- 
was not a valid notice to quit. (Marten and Fan , cett > 

J j.) Amarsangji Inprasangji V. RANCHHOD 
Jethabhai. 27 Bom. L. R. 267 = 911. C. 265= 

A. I. R. 1925 Bom. 294. 

- Disclaimer of landlord's title — A r otice to quit is 

still necessary. 

Per Fau'cett , J. —Even where there has been a dis¬ 
claimer of the landlord’s .title, a notice to quit is 
necessary to determine an annual agricultural tenancy- 
under Bombay Land Revenue Code, S. 84* 
15 Bom. 407 and 32 Bom. 78, Rel. on. ( Macleod, C. /* 
and Fawcett , /.) RAMA RANCHHOD v. ABDUL 

Rahim. 45 Bom. 303=59 I. 0.1278= 

A. I. R. 1921 Bom. 395. 
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- Khoti Settlement Act (Bombay Act I of 1880), 

8 —In the absence of specific agreement between 
tenant and Khot, tenant is yearly tenant and tenant is 
entitled to notice under S. 84. 

Under the provisions of S. 8 in the absence of any 
specific agreement between the tenant and the Khot the 
tenant must be held to be a yearly tenant liable to pay 
rent to the Khot at the rates prescribed and accordingly 
he is entitled to the notice prescribed in the case of 
yearly tenants under S. 84 of the Bombay Land Revenue 
Code. {Maclead, C. J. and Fawcett , /.) VlSHNU 

BHIKAJ1 ADHIKARI V. BABLA LACK A JATHAR. 

45 Bom. 1001 - 23 Bom. L. R. 411 = 611. C. 594 = 

A. I. R. 1921 Bom. 38. 

Ss. 86 and 87 (4)—Recovery o i rent. 

-- Civil suit lies to recover money if Ireied in excess 

by superior holder but not to cancel or amend Collector's 
order. 

The object of Ss. 86 and 87 of the Land Revenue 
Code is to enable superior holders to recover rent or 
land revenue expeditiously when their title is clear, by 
written application to the Collector, but the orders 
passed on such applications are neither decrees nor have 
they the force of a decree. Such an order is purely an 
executive order and under S. 87 (4) the party dissatisfied 
with it can file a suit in the Civil Court not to set aside 
his order but the superior holder may sue to recover 
such amount as may be still due to him, and the inferior 
holder to recover the amount ” levied” from him in 
excess of what was due. The latter’s suit therefore 
becomes one “ for the recovery of moneys had and 
received” and his cause pf action arises when a sum in 
excess of what he contends is due is levied from him. 
It is only at this stage permissible to him to have 
recourse to the Civil Courts not for cancelling or amend¬ 
ing the order of the Revenue Officer but for the refund 
of the amount levied from him in excess of what was 
actually due. ( Kennedy , J. C. and Raymond , A. J. C. 

Hotkhan Sherkhan V. Pahlumal Ukermal. 

17 S.L. R. 82 = 80 I. C. 955 = 
A. I. R. 1924 Sind 87. 

S. 103 (as amended in 1913)—Survey Settlement. 

- - Government sanctioning rates on 5tk July 1926— 

Notification published on 26 th July 1926 — Survey 
Settlement is legally introduced for 1925-26. 

Two conditions are laid down under S. 103 to validate 
the introduction of the survey settlement, first, the sanc¬ 
tion under S. 102, and second, the notice in accordance 
with the rules made by the Governor in-Council. Where 
Government sanctioned the rates for the various classes 
of land recommended by the Commissioner on 5th July 
1926 and the notification according to the rule was 
published by the Police Patil in the village on 26th July- 
1926. 

Held, the introduction of the survey settlement was 
in the year 1925-26 and the notification inviting objec¬ 
tions was superfluous. ( Patkar and Murphy , JJ .) 

Moreshwar Janardhan v. Emperor. 

30 Bom. L. R. 1255 = 30 Cr. L. J. 353= 
114 I. C. 854= A. I. R. 1928 Bom. 497. 

S. 103—Survey Settlement. 

■ Government Resolution of 1903 and Note 19 of 
Anderson's Manual are only departmental orders having 
no force of statutory rules — Non-observance of these rules 
does not nullify the validity of the survey settlement 
legally introduced under S. 103. 

Government Resolution No. 6141 of 1903 and note 
No. 19 iti Anderson’s Manual at p. 8 to the effect that 
when Government raises the rates proposed by the 
Settlement Officer, a fresh notice must be issued and a 
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fresh opportunity of objection must be afforded, 
are departmental oiders and have not the force of a 
legislative enactment or statutory rules. If the introduc¬ 
tion of the settlement is legal under S. 103, the mere 
fact that certain formalities, which are required to be 
observed under a Government resolution, are not sa 
observed, does not nullify the validity of the introduc¬ 
tion of the survey settlement under S. 103. ( Patkar 
and Murphy , //.) MORESHWAR JANARDHAN v. 

Emperor. 30 Cr. L. J. 353 = 

114 I. C. 854 = 30 Bom. L. R. 1255 = 

A. I. R. 1928 Bom. 497. 

S. 119—Dispute. 

- Word “ dispute" means dispute between two 

neighbouring owners and ?iot dispute between Collector 
and owner—Determination of dispute between Collector 
and owner does not oust jurisdiction of Civil Court. 

The word “ dispute” in the second part of the S. 119 
means a dispute between two neighbouring owners and 
not a dispute between the Collector and the owner. The 
jurisdiction of the Civil Court is not ousted in case of 
dispute between the Collector and the owner. It is only 
when a boundary dispute arises between the owners of 
adjoining lands and the Collector is called upon to 
determine the dispute, that his determination becomes 
final under S. 121, so as to oust the jurisdiction of the 
Civil Court. A. I. R. 1927 Bom. 140 ; 10 Bom. 456 ; 2S 
Bom. 312, Ref. ( Madgavkar , /.) MALKARJUNAPPA 
SlDRAMAPPA V. ANANDRAO AMARAO. 

53 Bom. 766 = 31 Bom. L. R. 957 = 

A. I. R. 1929 Bom. 391. 

S. 121—Jurisdiction. 

- Settlement by revenue authority subsequent to suit 

—Civil Court's jurisdiction to settle boundaries is not 
ousted . 

Where there has been no determination by the Collec¬ 
tor prior to the suit the appointment of a Survey- 
Officer as Commissioner by the Court and a subsequent 
determination by that Officer and by the Collector pen¬ 
dente litc cannot oust the jurisdiction of the Court to 
decide a dispute regarding the settlement of boundaries 
and its own independent consideration. {Marten, C.J. 
and Mculgavkar , /.) KANHAI LaL BADRIDAS v, 

Ismailbhai Kasam Bhai. 28 Bom. L. R. 1498 = 

99 I. C. 823 = A. I. R. 1927 Bom. 140. 

- Civil suit lies from decision of Survey Officer 

on a title dispute. 

Decision of a Settlement Officer regarding the title 
to certain area is open to challenge in a subsequent civil 
suit where the dispute did not involve any question as to 
boundaries. {Shah, Ag. C.J. and Kincaid, J.) NAR- 
SINGJI MEHRAMANSINGJI v. BAI ACHRAT. 

26 Bom. L. R. 1264 = 85 I. C. 204 = 

A. I. R. 1925 Bom. 151. 

- Enquiry Officer—Decision as to rights of one- 

owner over the land of adjoining owner—Decision is- 
ultra vires and does not oust jurisdiction of Civil Courts 

It would be the duty of the Enquiry Officer in making; 
survey of land in a town to settle the boundary between 
the lands of adjoining house owners, which would 
ordinarily be by means of a line drawn on a plan, and 
that line, according to the provisions of S. 121 would 
be determinative of the rights of the landholders on 
either side of the boundary so fixed. But it would not 
be determinative of any rights which the holder of one 
number should claim to exercise over the land belong¬ 
ing to the holder of the adjoining number. Enquiry 
Officer’s decision on the point is without jurisdiction and 
it does not oust the jurisdiction of the Civil Court. 
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(.IA, leod.C.J. and Shah , /.) GANESH VENKATESH 
I« )GLEKAR V. KAMCHANDRA NAKAVAN JOGLKKAR. 

46 Bom. 390 = 23 Bom. L.R. 1209 = 

64 I. C. 534 = A. I R. 1922 Bom. 293. 

- Settlement of boundary line by Collector does 

not bar Civil Court's jurisdiction to try a suit for 
acquisition of p rtion by adverse possession. 

When the settlement of a boundary is made by the 
Collector, it is no more than to establish where the 
boundary line lies and the owners of the respective 

survey numbers are entitled to theif property according 

to the boundary lines fixed by the Collector, but it does 
not prevent one of the disputing parties filing a suit m a 
Civil Coint on the ground that he had acquired a por¬ 
tion of his neighbour’s survey number by adverse 
possession. S. A. No. 472 of 1917. Foil. 10 Bom. 456, 
Expl. (Maeleod, C.J. and Heaton , /.) BHAGA MOMJI v. 

DoraBJI SORABJl. 45 Bom. 67-59 I. C. 440 

A. I. R. 1921 Bom. 63. 

- Boundaries, fixing of—Right to sue in Civil 

Court to recover possession on ground of adverse posses¬ 
sion is not barred. 

The fixing of boundaries by the Collector, of survey- 
numbers under S. 121 of the Code merely -hows what 
land belongs to the persons in whose names the survey 
numbers are registered. But it does not affect the right 
of any one of those persons to show in a Civil Court that 
he has acquired a title by adverse possession against 
a registeied occupant. (Mac!cod, C. J. and Ileaton , /.) 
MANAK v. NARAYAN. 59 * C.437 = 

22 Bom. L. R. 1114 (foot note). 

S. 133—Sanad. 

- Sanad is a document of title—Entries in Collec¬ 
tor's boohs are not much evidence of title—Sanad holder 
need not pwe possession within 12 years of suit. 

An entry in the Collector’s books that a certain per¬ 
son is the occupant and liable to pay revenue, does not 
afford much evidence of title. But when a sanad is given 
under S. 133. after due inquiry, in the form in Schedule 
H. the sanad itself is a document of title. There is a 
presumption in favour of the sanad holders that they 
were in possession, considering the nature of the land 
under the title given to them by the sanad. and it would 
lie upon anybody disputing their title to show that he had 
acquired a title by adverse possession. It is not incum¬ 
bent upon the sanad holders once they prove the sanad, 
to show that they were in possession within twelve years 
of the date of their suit. (Maclcod. C. ./. and Coyaice , /.) 

Ulawappa Basawankppa Hugar. v. Gadigewa 
Hugar. 27 Bom. L. R. 948 = 89 I. C. 894 = 

A. I. R. 1925 Bom. 477. 

S. 135—Record-of-Rights. 

- Record-of-rights raises no presumption as to 

ownership. 

All that this section lays down is that an entry in the 
record-of-rights shall be presumed to l>e true until the 
contrary is proved, but it does not raise any presump¬ 
tion as to the ownership of the land. ( Kennedy , J. C. 
and Raymond, A. J.C.) SANT SINGH v. RARIRAI. 

17S.L. R. 206 = 76 I. C. 408 = 
A. I. R. 1924 Sind 17. 

Chaps. 10 A (135-A to 135-L) and 8(Ss.95to 117 B.) 

- Preparation of record-of-rights can be made in 

alienated villages without inamdar's consent. 

Theie is no exclusion of alienated villages from the 
application of the Ch. X A or any of the section therein 
and, therefore, the Government are entitled to maintain 
the record-of-rights in alienated villages without the con¬ 
sent of the inamdar, and the provisions of Ch. 8 do not 
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apply in any way to the maintenance of the record-of- 
rights. (Maclcod, C. J. and Coyajee , /.) RAGHAVEN- 

dra v . Secretary of State. 28 Bom. L.R. 559 = 

96 I. C 303 = A. I. R. 1926 Bom. 373. 

- Omission of filing certified copy or record-of- 

rights in trial Court can be cured by appellate Court. 

Where the plaintiff omits to annex a certified copy of 
the entry in the Record-of-Rights to his plaint in a suit 
relating to land according to S. 135-H, and the Court 
passes a decree, the appellate Court should not reject 
the plaint merely on the ground of the omission; but 
should give an opportunity to the plaintiff to produce the 
entry within a fixed time. * (Maclcod, C. /. and 
Shah, J.) GlRIJA BAI NAGAPPA v. HEMRAJ VRINDA- 
w\N DAS. 45 Bom. 1339 = 23 Bom. L.R. 595 = 

64 1. C. 681 = A. I R. 1921 Bom. 64. 

•Review—Extracts from records-of-rights not 


produced in the First Court—Plea abandoned in appeal 

_ Non-production is no ground for review—Bombay 

Land Revenue Code, S. 135 II, sub S. 2. 

Where a certified copy of an extract from the record- 
of-rights relevant to the ca^e was not produced at the 
trial as required under in S. 135-H of Bombay Land 
Revenue Code and the point was abandoned in appeal. 

Held, the defect should be cured by allowing the plain¬ 
tiff to put in the certified copies of the extract from the 
record-of-rights and that the previous non-production is 
no sufficient* ground for reviewing the decision. The 
High Com t has the power as the Original Court has to 
allow a reasonable time for the production of the ex¬ 
tracts if it has not been produced and what is or is not 
reasonable time is a matter entirely within the discre¬ 
tion of the High Court. Though the consequence of the 
omission on the part of the plaintiff to pui in the neces¬ 
sary certified copy is as let down in Sub-s. 2 of S. 135- 

H, it cannot be said that the consequence must neces¬ 
sarily be given effect to at any stage of the litigation. 
(Shah and Crump, JJ.) GANESH BAI.KRISHNA V. 

Vith \L Trim PAR. 46 Bom. 79 =23 Bom. L.R. 745 = 

64 I. C. 156 = A. I. R. 1922 Bom. 114. 

- Bombay Land Revenue—Entries in record-of - 

rights are not conclusive but arc evidence of fact — Ed- 

deuce A t, S. 3o. 

Entries in record-of-rights are not in any way conclu¬ 
sive, but they are evidence of the facts recorded therein 
and as such are relevant under Evidence Act, S. 35. A. 

I. R 1920 l\ C. 46 and 18 All. 176 (P. C.), Dist. (Sir 
Bind Mi tier.) GANGA B\I 7'. FAK1RGOWDA SOMAY- 

p \GOWD \ Desai. 57 I. A. 61 = 123 I. C. 166 = 

32 Bom. L. R. 368 = A. I. R. 1930 P. C. 93 = 

58 M.L.J. 322 (P. C.). 

S. 137—Priority. •’ i 

- Pledgor indebted to Government owing to unpaid 

instalments of foreign liquor license—Stock of wine 
already pledged—Government has priority (Tver pledgee's 
rights — Bombay Abkari Act , S. 34. 

Y was indebted to the Government on account of un¬ 
paid instalments of a foreign liquor license. But the 
stock of wines was already pledged to P Bank. 

Held, that Government had priority over P Bank 
as pledgee. S. 137 was applicable to this case although 
the priority of Government as stated in the section is 
over any claim against any land or holder thereof., 

(Wild, a. j. c.) peoples Bank of Northern 
India Messrs. Shahani Bros. 

A. I. R. 1930 Sind 185. 

S. 148-Penalty. 

- S. 148 has no bearing on fine under S. 66. • 

S. 148 has no bearing whatever upon the question 
of a fine leviable under the provisions .of S. 66. # 
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(Marten, C. J. and Crump, J.) SECRETARY OF STATE 
V. ABDUL HuSEN. 29 Bom. L. R. 1350 = 

106 I. C. 239 = A. I. R. 1927 Bom. 601. 

S. 154—Distrain. 

-- Income-tax Act, S. 36— No warrant is necessary 

for distraining the moveable property of the defaulter. 

Under the Income-tax Act no warrant is necessary 
at all for effecting the distraint of the defaulters’ 
moveable property under S. 36 as arrears of income 
tax are to be recovered as arrears of land revenue and 
under S. 154 of the Land Revenue Code no 
warrant is necessary to enable a Tapedar or a Munshi 
who can read and write and who is acting under the 
orders of the Collector or the Mahalkari to distrain. 
Although the Income Tax Act provides a form of 
warrant, that is, for the convenience and instructions for 
the Revenue Officers and there is nothing in the Income- 
tax Act which renders the form obligatory. Of course 
if a warrant is issued it is expedient to issue it in the 
form as appended to the Act. But this does not take 
away from the Collector the right to collect the income- 
tax without warrant. ( Kennedy, J. C. and Aston, 

A. J . Cl) Emperor v. Gulabrai. 

16 S. L. R. 161 = 28 Cr. L. J. 195 = 
83 I. C. 899 = A. I. R. 1921 Sind 61. 

- Cash and currency notes can be distrained. 

Under S. 154 cash and particularly currency 
notes may be distrained and sold. ( Kennedy, J. C. and 
Aston, A. J. C.) Emperor v. Gulabrai. 

83 I. C. 899 = 26 Cr. L. J. 195 = 
16 S. L. R. 161 = A. I. R. 1921 Sind 51. 

,, S. 157—Arrest. 

- Provincial Insolvency Act, S. 23 —Person arrested 

under order of Manager, Encumbered Estates under S. 10 
with S. 157, Bombay La?id Revenue Act — Insolvency 
Court cannot grant him interim order of protection. 

Where a person is arrested under the orders of the 
Manager, Encumbered Estates, under the provisions of 
S. 10 of the Sind Encumbered Estates Act read with 
S. 157 of the Bombay Land Revenue Code, the Insol¬ 
vency Court has no jurisdiction to grant him an interim 
order of protection as he is not under arrest in execution 
of a decree of any Court for payment of money. 
(. Kincaid , J. C. and Barlce, A. J. C.) GHANSHAMDAS 

Khatumalz/. Manager, Encumbered Estates. 

28 Cr. L. J. 194 = 7 A. I. Cr. R. 345 = 99 I. C. 930 = 

A. I. R. 1927 Sind 123. 

' S. 160—Attachment. 

—- Temporary attachment of village does not affect 

Khot's rights which he independently has. 

The temporary attachment of the village would not 
affect the other rights which the Khot might have in¬ 
dependently of the right of management. Such right of 
management would, of course, cover acts such as letting 
out waste or uncultivated lands in the village, which he 
can do in his capacity as a Khot. (Fawcett and 
Madgavkar, JJ.) PURSHOTTAM v. GaNPATI. 

!' 50 Bom. 306 = 28 Bom. L. R. 750 = 

! 981. C. 794 = A. I. R. 1926 Bom,. 410. 

- Alienation of Khoti-nisbat lands without Khot's 

consent while under attachment by Government—Khot 
can sue for possession. 

A Watandar' Khot, whose lands are under attach¬ 
ment by-Government under S. 160, can sue for posses¬ 
sion of the Khoti-nisbat lands which are forfeited to 
him.on account of tbpir.alienation by the tenant without 
his consent. (Pawcettand,Madgavkar, JJ .) PURSHOT¬ 
TAM V. Ganpati., 50 Bom. 306 = 98 I. C. 794 = 
28 Bom. L. R. 750 ?=A.I. R. 1926 Bom. 410. 


BOMBAY LAND REVENUE CODE (1879), S. 211. 

S. 166—Notice. 

- Notice containing wrong description of years is 

not invalid. 

Where notice was given but there was a mistake of 
detail as to the years for which the land revenue was in 

arrears, . . .... 

Held, that it was a misdescription which in no way 

misled the plaintiff as lie was aware that the rent was 

due from the date of the Collector’s order in 1904. Nor 

this misdescription in any way involve a violation of 

the terms of S. Ib6 for the terms of that section do not 

make it obligatory upon the Collector to specify for 

what years the land revenue was in arrears. (Pratt and 

Fawcett, JJ.) DHANDI SUBHANAzl SECRETARY OF 

state 25 Bom. L. R. 785 = 77 I. C. 146 = 

A. I. R. 1923 Bom. 478. 

S. 202—Patelkiship. 

- Exemption from payment of revenue granted to 

plaintiff's family for their lands, in return for Patel hi 
service—Patel hi ship ceasing—Possession of plaintiff's 

family dqes not become wrongful . 

Lands ‘ which had been continued to plaintiff’s 
ancestors as Pasaita lands by the Paishwa Government 
were eventually settled by the British Government as 
Patelki land and the land revenue was alienated to 
plaintiff’s family under the class of alienations to village 

servants. 

Held, that when the plaintiff’s family ceased to hold 
the Patelkiship, their claim to exemption from paying the 
land revenue to the lands came to an end. But their 
right to possession was not at an end, and the> cannot 
be said to be in wrongful possession of the land so that 
an order under S. 202 of the Bombay Land Revenue 
Code could be made. (Macleod, C. J. and Shah, J.) 

Bhavan Mogar z/. Secretary of State. 

45 Bom. 894 = 23 Bom. L. R. 259 = 611. C. 267 = 

A. I. R. 1921 Bom. 167. 

Ss. 203, 204 —Rent-free Land.’ 

- Land held free of rent—Notice of demand to pay 

assessment by Mamlatdar is not an 'order'. 

Notice of demand to pay assessment by the Mamlat¬ 
dar cannot be treated as an order or decision within the 
meaning of Ss. 203 and 204 .(Macleod, C.J. and Shah,J.) 
Nathuram Hiraram Thakor v. Secretary of 
State for India. 24 Bom. L.R. 402 = 

46 Bom. 811 = 671. C. 842= A. I. R. 1922 Bom. 274. 

. . S. 211—Revision. 

- Sheri lands leased for 30 years—Before termina¬ 
tion of lease in 1913— Deputy Collector in 1912 in pur¬ 
suance of Government Resolution directing full occupancy 
tenure to'lesseeand permanent tenancy right to tenants on 
payment of three times assessment as rent—Collector 
reversing order of Deputy Collector—Suit for declara¬ 
tion by lessee that Collector's order was void and for 
possession — Revisional powers of Collecto? under S. 211 
held rightly exercised and lease having expired agreement 
by tenants to pay rent three times of assessment could not 
be acted upon. 

Certain “Sheri” lands were let by Government to D 
on a lease for thirty years expiring in 1913. In accord¬ 
ance with a. resolution passed by the Government in 
October 1912, a District Deputy Collector made enquiries 
and directed that the lands should be given to D on full 
occupancy tenure on condition of his paying twenty 
times .the annual assessment of the land as occupancy 
price and that the tenants were to be given the rights of 
permanent tenancy by the lessee, on the basis of a rent 
payable by them amounting to three times the assessment 
of the land they held. After three years the Collector 
reversed the. District Deputy Collector’s order and 
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directed that the tenants should be given occupancy 
rights on the usual terms. D in 1918 filed a suit for 
declaration that the order of the Collector, dated 12th 
June 1917, being illegal and unlawful, was void and that 
he be put into actual possession of the land with a 
declaration that the right of permanent tenancy of the 
tenants had been extinguished by their acting contrary 
to IX s right. 

Held : that on the merits the Collector s order was 
correct and that of the District Deputy Collector was 
wrong, and that the Collector was acting under the 

revisional authority conferred by S. 211, and since no 

period of limitation is laid down for the making of an 
order under the same section, he had a right to interfere. 

Held also : that the agreement by the tenants to pay- 
rent to the plaintiff at the rate of three times the assess¬ 
ment could not be acted upon as the lease had expired, 
and in the absence of a final order, he had no right or 
title left in the land. (Kemps Ag. C. J. and Murphy , 

/) Dattatraya Jayaram v. Secretery OF 

STATE ‘ 31 Bom. LR. 1235 = 54 Bom. 19 = 

A. I.R. 1930 Bom 95. 


S. 214 —Government’s Right. 

- Rules framed under R. 93— Government's right 

is confined to reserved trees at date of settlement. 

R. 93 framed under S. 214 of the Bombay Land 
Revenue Code indicates that the right of the Govern¬ 
ment is confined to reserved trees existing at the date of 
‘he settlement and that all subsequent growths belong to 
the occupant. (Shah and Hayward , //.) EMPEROR v. 

Yeleeppa Ramangowda. 45 Bom. 110 = 

A. I. R. 1921 Bom. 435. 

S. 216—Rent free grants. 

- Grants in unalienated villages absolutely free or 

Paying portion only of the revenue —6. 216 does not ap¬ 
ply to them . 

In unalienated villages there may be many cases of 
grants of certain fields by Government to be held on 
certain terms either absolutely free from payment of 
revenue or merely on payment of a portion of the revenue. 
Such lands were not intended to be brought within the 
purview of S. 216. 

Fawcett , /.—The ordinary case to which cl. ( b ) of S. 
216 is applicable is one where there is an Inamdar who 
has been granted a definite share of particular village 
and who is accordingly entitled to a corresponding 
proportion of the revenue of the village, Government 
having the remainder . ( Maclecd , C. J. and Fawcett , 
/.) SlTARAM SADASHIV v. TaKARAMA DAJI. 

45 Bom. 994 = 23Bom. L.R. 395=61 1.0.577 = 

A. I. R. 1921 Bom. 78. 

S. 216—Stare decisis. 

- Construction of S. 216 in 18 Bom . 525 should be 

followed at least on the principle of stare decisis if once 
it has been adopted in a previous suit between the same 
parties. 

Per Macleod , C. “ Whether S. 216 of the Bom¬ 
bay Land Revenue Code was rightly construed in 18 
Bom. 525 is doubtful b^t where in a previous suit that 
decision was adopted, the question will be concluded by 
stare decisis in a subsequent suit between the same 
parties. But the Court would not be bound to follow 
the principle of stare decisis if the question arose again 
between different parties.” 

Per Shah , /.—No clear case for a reconsideration of 
the decision in 18 Bom. 525 was made out. 

Per Fawcett , /.—The meaning of S. 216 (£) of the 
Bombay Land Revenue Code is not so clear as to preclude 
the application of the principle of stare decisis in the 
case. ( Macleod , C.J.s Shah and Fawcett , //.) SlTARAM 


BOMBAY LOCAL BOARDS ACT (1923), S. 27. 

Sakharam v. Laxman Vishnu 45 Bom. 1260= 

23 Bom L. R. 749 = 64 I. C. 162 = 

A. I.R. 1921 Bom. 87 (F.B.). 

S. 217—Alienated village. 

- Whole property in the soil granted to Inamdar — 

Even then village is alienated. 

The village would be an alienated village within the 
meaning of S. 217 notwithstanding that the whole pro¬ 
perty in the soil was granted by the Government to the 
Inamdar. Where the plaintiff was a Kadim Inamdar of 
certain lands in a village and was a grantee of the soil 
and not merely of the royal share of the revenue, and 
Survey Settlement was introduced into that village with 
his consent ; the defendant as a permanent tenant of the 
lands used to pay as rent the amount of assessment 
fixed for the land, in a suit by plaintiff to enhance the 
rent. 

Held that the defendant was entitled to hold the lands 
on payment only of the amount of assessment and that 
the plaintiff is not entitled to enhance the rent. 43 Bom. 

77. Foil, (Shah and Hayward , //.) PANDU Bala v . 
Chandra Ganesh. 45 Bom. 61 = 63 I. C. 671 = 

A. I.R. 1921 Bom. 23. 

S. 217—Applicability. 

- Section does not affect contractual rights arising 

before the Survey. 

With regard to an unalienated village it would be com¬ 
petent to Government to enter into contractual relation¬ 
ship with tenants or occupants. They might acquire 
fixity of tenure and fixity of rent. Where the village 
had been alienated and the alienee had entered into a 
contract with a person granting not only fixity of tenure 
but also fixity of rent, there is nothing in the provisions 
of S. 217 which would enable the alienees of the village 
to avoid their contractual liability ; therefore, they could 
not enforce against their permanent tenants the payment 
of the assessment levied on occupancy land. ( Macleod , 
C. J. and Coyaier , /.) SURYAJIRAO GANPATRAO v 
SlDHANATH DHONDDEO GARUD. 89 1. C. 65 = 
27 Bom. L. R. 645 = A. I. R. 1925 Bom. 435. 

-S. 217 invites the application of the provisions 

applicable to the occupants in an unalienated village to 
the holders in an alienated village “ so far as may be.” 
The special right which a holder claims in virtue of any 

grant or contract between him and the Inamdar is not 

in the slightest degree effected by S. 217 or Ss. 64 and 
66 which are rendered applicable to the holders in an 
alienated village. 28 Bom. 74 Foil. ( Shah , Ag. C . /. and 
Pratts /.) DAMOIMR M.AHADEO BHONPE V. KASHI 

NATH SADASHIV. 76I.C. 897 = 24 Born. L. R 1040 = 

A. I. R. 1923 Bom. 79. 

- Rights as between Jagirdar and Zemindar to cut 

and sell timber —5. 217 does not apply . 

The application of S. 217 depends on the question 
whether the person who claims under it is a holder of 
land, as defined by S. 3 (11) of the Land Revenue Code 
/'. e., whether he is the person in whom the light to hold 
the land is vested. 36 Bom. 3l5 (Foil). S. 217 also refers 
mainly to the righ* of the occupant or holder to culti¬ 
vate land included in his holding and even if it could be 
said to cover the case of the right of an occupant to cut 
trees under S. 40 of the Land Revenue Code, yet this 
only deals with the rights of occupants as against Gov¬ 
ernment. It cou’d not affect the rights of third parties 
(Fawcett, A. J. C.) PlR MAKHPUM V. MALIK BOOLA 
KHAN. 79 I.C. 819 = 16 8. L.R. 87 = 

A. I. R. 1921 Sind 109. 

BOMBAY LOCAL BOARDS ACT (VI OP 1923), 

S. 27—Illegal election. 

- Chairman and Vice-Chairman to continue to 

perform duty till rtno Board begins to function — 
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BOMBAY LOCAL BOARDS ACT (1923), S. 35. 

Balance of convenience is on the side of granting injunc¬ 
tion and should not , therefore, be refused. 

Where it is clear that if the new Board is not legally 
constituted its acts will be ultra vires and that if it be 
restrained from functioning, the duties of the Board 
cannot be carried on at all, the Chairman and Vice- 
Chairman of the old Board should continue to perform 
their routine duties until the new Board begins to func¬ 
tion, and in such a case the balance of convenience is on 
the side of a person who has brought a suit for a dec¬ 
laration that the election to the Board is illegal and for 
an injunction to prevent the Board functioning, temporary 
injunction should, therefore, be granted. ( Barlee , /. C. 
and Kalumal, A. J. C .) MOHAMMAD AZIM v. DlST. 
LOCAL BOARD. A. I. R. 1929 Sind. 224. 

S. 35 (2) Cb)—Notice. 

.- Service of notice by post is sufficient. 

It is sufficient for the Board to circulate notices of a 
meeting by post, and it is not essential that a notice 
should be served personally on every member. ( Marten , 
C. J. and Crump, /.) GOPAL NARAYAN v. SaNMU- 
khappa Ningappa. 29 Bom. L. R. 1325 = 

106 I. C. 265 = A. I. R. 1927 Bom. 603. 

S. 35 (4)—President. 

- Meeting properly convened—President cannot 

dissolve . 

If in fact a meeting is properly convened, the president 
has no power to dissolve it. ( Marten , C. J. and Crump , 

J.) Gopal Narayan v. Sanmukappa Ningappa. 

29 Bom. L. R. 1325 = 106 I. C. 265 = 

A. I.R. 1927 Bom. 603. 

- -President illegally dissolving a meeting — Mem¬ 
bers present can go on with it with new chairman . 

It is the duty of a chairman to preserve order, con¬ 
duct proceedings regularly, and take care that the sense 
of the meeting is properly ascertained with regard to 
any question before it ; but he has no power to stop or 
adjourn a meeting at his own will ; and if he purports to 
do so, it is competent for the meeting to resolve to go on 
with the business for which it has been convened, and to 
appoint another chairman for that object. National 
Ihuellings Society v. Sykes , (1894) 3 Ch. lo9, Foil. 

(Marten, C. J. and Crump, /.) GOPAL NARAYAN v. 

Sanmugappa Ningappa. 29 Bom. L. R. 1325 = 

106 I. C. 265=A.I.R. 1927 Bom. 603. 

S. 63—Applicability. 

- Service of notice of meetings—S. 63 does not 

apply. 

The service of notice for meeting of the Board being 
specially provided for under S. 35 (2) (£). S. 63 does 
not apply. ( Marten , C. J ’. and Crump, J.) GOPAL 

Narayan Kulkarni v. Sanmukhappa Lingappa. 

29 Bom. L. R. 1325 = 106 I. C. 265 = 

A.I.R. 1927 Bom. 603. 

S. 117 (3)—“ Toll.” 

-“ Any toll ” includes “ toll for public ferries ” 

also. 

The expression “any toll ” in S. 117 (3) is not restric¬ 
ted merely to the “ tolls ” for roads and bridges but 
includes “ toll for public ferries ” also. ( Haveliwala , A. 

J. c.) Chellaram Kewalram v. District Local 
Board of Karachi. A.I.R. 1930 Sind 176. 

S. 133(e). 

— -Rules under Local Board Act, and Education 
Act are so interwoven that it is difficult to separate them 
—Bombay Primary Education Act (1923), S. 27. 

The rules under the two Acts are so interwoven that 
at is difficult to separate them. If the Board is to func¬ 
tion in any way at all, it must necessarily function under 
{he rules made under the District Local Board Act, 


BOMBAY MAMLATDARS’ COURTS ACT (1906), 
S. 5. 

because it is obviously of no advantage to a person to be 
appointed to be a member of the School Board if he 
cannot perfoim any function as such member and if no 
money is allotted to the Board. (Percival, J. C., and 
Haveliwala, A. J . C\) MAHOMED AZAM v. DISTRICT 

LOCAL Board. A. I. R. 1930 Sind 246. 

S. 136—Ferry toll. 

_ Legislative Council can authorize local authority 

to impose ferry toll—Act on the part of Local Board 
purporting to recover arrears of such toll is under 
Local Boards Act and so one month's notice is necessary 

before filing suit. . , . , 

The Legislative Council can authorize a local autho¬ 
rity to impose a ferry toll under S. 117 ; and when such 
toll is imposed, any sum due to the Local Board from a 
lessee can be recovered as an arrear of land revenue. 
Hence any act purporting to recover such sum would be 
an act purporting to have been done in pursuance of the 
Act, and so a month’s notice would be necessary before 
filing a suit. ( Haveliwala, A. J. C.) CHELLARAM 

Kewalram v. District Local Board of Kara¬ 
chi. A.I.R. 1930 Sind 176. 

- Relief sought being that person should become 

member of School Board and perform functions of that 
Board—Case falls under S. 136. 

Where the relief sought is that the particular person 
should become a member of the School Board and he 
should perform the functions of that Board and deal 
with money allotted to that Board, the case falls under 
S. 136 and notice is necessary. {Percival, J. C. and 
Haveliwala, A. J. C.) MAHAMAD AZAM v. DISTRICT 

Local Board. A.I.R. 1930 Sind 246. 

BOMBAY MAMLATDARS’ COURTS ACT (2 OF 
1906). 

S. 5 (1)—Construction. 

-The words “ not being a person who has been a 

former owner or part-owner ” in Cl. (1) qualify only the 
words immediately preceding “ of any other person,” 
the determination of whose tenancy or other right is in 
question. {Madgavkar, J.) KlSAN YEMAJI v. SHRIPAT 

Tatya. 112 I. C. 462=30 Bom. L. R. 889 = 

A. I. R. 1929 Bom. 114. 

S. 5, Expl.—Jurisdiction. 

- Person claiming joint possession ousted by co¬ 
sharer—Court cannot decree joint possession under Expl. 
to S. 5 {obiter). 

A Court has no jurisdiction under Expl. to S. 5 to 
decree-joint possession in favour of one who claimed to 
be in joint possession but was ousted by the co-sharer 
(obiter); (1883) P. J. 120; (1890) P. J. 316 and 
A.I.R. 1922 Bom. 126, Foil.; (1895) P. J. 502, not 
Foil. {Madgavkar, /.) KlSAN YEMAJI z/. SHRIPAT 

Tatya. 1121. C. 462=30 Bom. L. R. 889= 

A. I. R. 1929 Bom. 114. 

■ -S uit for possession by landlords against trespasser 
—Dispossession by trespasser while tenant in possession— 
Suit brought within six months of dispossession and 
tenancy relinquished at the date of suit—Mamlatdar has 
jurisdiction. 

Where a tenant was in possession at the time of the 
dispossession but at the time of the suit the tenancy has 
ended, the tenant having relinquished the same and the 
landlord brings his suit for possession against the tres¬ 
passer within six months of dispossession, the Mamlatdar 
has jurisdiction to pass an order in favour of the land¬ 
lord 28 Mad. 238, Foil. 20 Bom. 260 (F. B.) and 
32 Bom. 46, Dist. {Fawcett and Mirza, J J.) MORO 
Kushinath v. Ganesh Hari. 52 Bom. 453 = 

30 Bom. L. R. 683 = 1111. C. 629 = 

A. I. R. 1928 Bom. 243. 
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BOMBAY MAMLATDARS' COURTS ACT (1906), 

S. 5. 

— Possessory suit against co-sharer—Joint possession 

cannot be 'given. _ , 

In a p.iS'C'Sory suit against a co-sharer, the Mamlatdar 
has no jurisdiction to award joint possession under the 
\Vt (Macleod, C. /. ami Shah, J.) JlNA JIJIBHOY 
H \KI \ MATHUR IIJIBHOV Baria. 68 I. C. 225- 

46 Bom. 289 = 23 Bom. L. R. 1016 = 

A. I. R. 1922 Bom. 126. 

S. 5—Right to sue. 


BOMBAY MAMLATDARS’ COURTS ACT (1906), 
S. 26. 

A person dissatisfied with the decision of the mamlat- 
dar under the Mamlatdar’s Courts Act, is entitled to be 
heard either in person or through his pleader when he 
applies to the Collector under S 23 of the Act to revise 
the order of the Mamlatdar, before his application is 
rejected. ( Macleod, C. J. and Coyajee, J.) GANPATI 
KONDAJI v. Maruti Gangaji. 90 I. C. 654= 

27 B. L. R. 1115 = A. I. R. 1925 Bom. 522. 

S. 23—Revision. 


__ Where tenant of one co-sharer is obstructed in 

possession by another co-sharer it is not landlord but 

tenant who must su .. _ 

Possesion of tenant is not possession of landlord 
under Mamlatdars’ Courts Act and where a tenant of one 
co shaier is obstructed in his possession by another co- 
shlr er it is not the landlord but the tenant who must 
sue And the Court in such cases need not consider if 
the Ica*e of the tenant would conclude by the time the 
Court's order would be enforced, 20 Bom. 260 (F. B.) 

and (1893) P. J. l47 -, Fo,K ^ISAN 

YEMAJ1 30 Bom.’L. R A 889 = A. I. R. 1929 Bom. 114. 
S. 5 (1) Prov.—Summary Remedy. 


- Complicated questions are not beyond jurisdic¬ 
tion. 

An order of the Mamlatdar can be revised only if it is 
illegal or improper and not because complicated ques¬ 
tions beyond the scope of that Act have been gone into 
since such questions can be gone into, to decide the 
question of possession. ( Macleod , C. J • and Shah , J.) 
JAG AN NATH DEOKARAN Marvadi v. DHONDU 

Ananda Kunbi. 48 Bom. 384 = 

26 Bom. L.R. 265=801. C. 266 = 

A. I. R. 1924 Bom. 352. 

- Collector revising order by Mamlatdar under 

S. 5 and sending case bach for trial—Mamlatdar is 
bound to give a decision after trial . 


_ -Possessory suit brought in mamlatdar's Court— 

Defendant subsequently filing suit in civil Court- 
Mamlatdar may refuse to cxcrci sc his power. _ 

Where subsequent to the filing of a possessory suit m 
a mamlatdar’s Court, the defendant brings a suit in a 
civil Court for a declaration that he is a permanent 
tenant it is open to the mamlatdar, under S. 3, to refuse 
to exercise the power vested in him and to refer the 
matter to the Civil Court. A. I. R. 1928 Bom. 33 Dist. 
(Madgavkar and Alison, //.) WASUDKO SaDASHIVO 

V BHIWA PaNDU. 32 Bom.L. R. 85 - 

A. I. R. 1930 Bom. 184. 


Where the Collector set aside in revision the Mamlat¬ 
dar’s order under S. 5 of the Act and ordered him to 
proceed with the trial held, that the Mamlatdar is bound 
to give a decision after trial and cannot submit the 
evidence taken by him to the Collector for decision. 
(Shah, Ag. C. J. and Crump, /.) RASUL MUSA 

Mafat v. Asman Musa Dadi. 761. C. 442= 
24 Bom. L. R. 1311 = A. I. R. 1923 Bom. 60. 

S. 24—Jurisdiction. 

-* J. C’s Court , has powers of revision over Collec¬ 
tor's orders. 


- Co-sharer having sole possession dispossessed by 

another taking law into lus hand, is entitled to the- 

summary remedy of the Act. . ■ 

A cosharer, when he actually has sole possession, and 
is dispossessed by another co-sharer who has taken the 
law into his own hands, is entitled to the summary re¬ 
medy of the Act. ( Madgavkar , J.) KlSAN YEMAJI v, 

Shripat Tatya. 112 462= | 

30 Bom. L. R. 889 = A. I. R. 1929 Bom. 114. | 

S. 23—Collector’s Powers. I 

- Collector has power to set aside Mamlatdar's 

order where it is founded upon misappreciation of 
evidence amounting to error of fact as well as law. 

When the finding of Mamlatdar is based on nothing but | 
the unsupported allegations of the plaintiff it must be 
called a finding based on a total misappreciation of what 
evidence was. It is not based on evidence such as is 
necessary to establish a disputed claim and the error in 
the Mamlatdar’s finding amounts therefore not only to 
an error of fact but also an error of law. In such a 
case therefore the Collector is perfectly justified in setting 
aside the finding of Mamlatdar. (Kennedy, J. C.and 
Madgavkar, A. J. C.) 16 S. L. R. 106 = 

79 I. C. 847 = A. I. R. 1922 Sind 18. 

S. 23—Procedure. 


Under S. 24 of the Act, J. C.’s Court has the same 
powers as the High Court has in the presidency and that 
Court undoubtedly does exercise such revisional powers 
over the order of the Collector in its capacity as 
successors to the Sadar Diwani Adalat which exercised 
these powers under Regulation lllof 1917 and which 
powers were vested in the High Court by the Statute, 

24 and 25 Victoria, Chapter lu4.‘ 

But two conditions are necessary for such revision ; 
1 st is illegality or patent material irregularity,'and 2 ndly 
there should be no remedy except that by revision to 
the applicants. (Kennedy, /. C.dni Madgavkar , A.J. 
C.) MOTUMAL PaRUMAL v. LACKttUMAL. 

791. C. 847 —16 S. L.R. 106 = 
A. I. R. 1922 Sind 18. 

S. 26—Bar to suits. 

- Jurisdiction of Mamlatdar cannot be ousted by 

merely filing suit in Civil Court . 

S. 26 clearly shows that a defendant in a possessory 
suit cannot ipso facto by filing a suit in the Civil Court 
oust the jurisdiction of the Mamlatdar. It is a question 
for the Mamlatdar whether he should proceed to decide 
the possessory suit or not. (Madgavkar and Alison , 

//.) VASUDEO Sadasheo v. Bhewa Pandu. 

32 Bom. L. R. 85 = A. I. R. 1930 Bom. 184. 


-An applicant or his pleader is entitled to a 

hearing before the Collector. A. I. R. 1925 Bom. 522 
Foil. (Madgavkar and Alison, J J j) VASUDEO SADA- 

shiv v. Bhiwa Pandu. 32 Bom. L. R. 85 = 

A. I. R. 1930 Bom. 184. 

- Application to Collector for revision must not 

be rejected without hearing applicant or his pleader . 


- -Mamlatdar cannot try a possessory suit when 

there is civil suit pending between the parties . 

Per Patkar, S. 26, Cl. (b), bars the jurisdiction 
of a Mamlatdar to try a possessory suit between parties 
when there is a civil suit,, pending between them in 
respect of any dispossession, recovery of possession or 
disturbance of possession of the property in suit. 
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BOMBAY MAMLATDAKS’ COURTS ACT (1906), 
S, 26. 

(Madgavkar and Patkar , //.) MOTI JAGTA v. INDU- 

rai. 52 Bern. 203=107 I. C. 719 = 

30 Bom. L. R. 98 = A. I. R. 1928 Bom. 53. 

S. 26 (b)—Words. 

- Words “ has been ” are used to include pending 

proceedings. 

The words “has been” in S. 26 (£) are used to 
include present proceedings, that is to say, proceedings 
that are pending. ( Madgavkar and Patkar , //.) | 

MOTI Jagta v. Indurai. 52 Bom. 203 = 

107 I.C. 719 =30 Bom.L.R. 98 = 
A. I. R. 1928 Bom. 53. 

BOMBAY PLEADERS ACT (XVII OF 1920). 

Mukhtyar. 

-- Cr. P. Code S. 4 (1) (r) — Legal Practitioners 

Act (IS of 1879), Ss. 6, 7, 10. 

In Bombay Presidency “ Mukhtyar” is a person who 
can with the permission of the Court represent an 
accused in any proceeding within the meaning of S. 4 
(1) (r), Cr. P. Code, and so a general order of a District 
Magistrate against employment of Mukhtyars in criminal 
cases in his district is improper. ( Patkar and Baker , 
//.) In re BAJIRAO ABOJI KULKARNI. 

113 I. C. 402 =29 Bom. L. R. 1587 = 
107 I. C. 56 = 29 Cr. L J. 226 = 9 A. I. Cr. R 403 = 

A. I. R. 1928 Bom. 33. 

S. 10 (3)—Vakalatnama. 

- Secticm not exhaustive and no fresh Vakalatnama 

necessary for applying to set aside ex parte decree. 

S. 10 (3) is not exhaustive, and it should not compel 
the Court to decide that if a party or his pleader is late 
in attending a Court, and his case comes on for hearing 
in his absence, the pleader, if he appears after the case 
has been decide ! cannot be heard until he has gone 
back to his client and obtained a fresh Vakalatnama 
authorizing him to make an application to set aside the 
ex parte decree. ( Macleod , C. J. and Kanga , /.) 
BACHUBHAI JHIVAD V. IBRAHIM ISAK MOTIWALA. 

69 I. C. 169 = 24 Bom. L. R. 744=47 B. 11 = 

A. I. R. 1922 Bom. 207. 


BOMBAY PLEADERS ACT (1920), S. 18. 

Held , that the pleader was entitled clearly to^^retain 
the whole fee which was paid to him: 12 Bom. 557 and 
A. I. R. 1925 Bom. 513, Dist. ( Kemp , Ag. C. J. and 

Murphy , /.) AMBHASHANKAR-UITAMRAM v. 

Heptulla Sarafalli. 31 Bom. L. R. 1221 = 

54 Bom. 1 = 122 I. C. 855 = A. I. R. 1930 Bom. 22. 

- No special agreement between pleader and client 

—Pleader dying before final decree—Proportionate fees 
on basis of quantum meriut only can be claimed —Z< gal 
Practitioner. 

In the absence of any special agreement, a pleader 
shall be entitled to receive fees allowed on taxation bet¬ 
ween himself and his clien for his services until the 
final decree or order in the proceeding is passed. If a 
pleader dies before such final decree or order is passed 
or for any reason the engagement of his services by his 
client is put an end to, then the pleader will only be 
entitled to ask the Court to award him certain propor¬ 
tionate fees on the basis of a quantum meriut. 12 Bom. 
557, Ref. The Court in assessing the quantum meriut 
might be guided by the percentages laid down by law 
for the regulation of costs between party and party, but 
is not bound to adopt that guide where circumstances of 
the case would render it unjust to do so. ( Macleod , C. 
J. and Coyajee, /.) MOTILAL GOPALDAS v. KriSHNa- 
bai GopalraO. 27 Bom. L. R. 1156 = 

90 I. C. 604= A.. I. R. 1925 Bom. 513. 

S. 18—Pleader’s fee. 

- Pleader's fee should be assessed on the value of the 

subject-matter in a suit even though it may be case of in¬ 
junction. 

The valuation of a suit for the purpose of assessing 
pleader's fees should net depend purely upon the caprice 
of a plaintiff, so as to prevent the opponent recovering 
proper pleader’s fees, if the suit fails, but pleader’s fee 
should be assessed on the value of the subject-matter 
even though it may be a case of injunction. Plaintiff 
brought a suit for injunction against a Municipality 
praying to restrain it from spending a certain sum for a 
certain purpose but the suit was withdrawn, and he was 
ordered to pay costs of the Municipality and Secretary of 
State for India. 


-- Execution proceedings—Vakil appearing in suit 

—No separate vakalatnama is necessary. 

Applications for execution of decrees are nothing but 
continued proceedings in suit and therefore under 
S. 10 (1) of the Act no separate vakalatnama is 
required. ( Macleod , C. J. and Shah, J.) ISOOB SAIBA 

v. Haidar Saiba. 64 I. C. 55 = 46 Bom. 125 = 


Held , that pleader’s fee should be assessed on the 
amount valued in the resolution of the Municipality, the 
adoption of which the plaintiff tried to prevent: A. I. R. 
1926 Bom. 369, Foil. (Fawcett and Mirza , //.) 

Kasanji Kiwerji v. Surat Municipality. 

30 Bom. L.R. 673=1111. C. 886 = 

A. I. R. 1928 Bom. 247_ 


23 Bom. L. R. 883 = A. I. R. 1922 Bom. 113. 

r S. 17—Pleader’s fee. 

-- Agreement with pleader by client to conduct liti¬ 
gation for settled fee—Client if can alter agreement by 
compromising his claim before trial — If client compro¬ 
mises his claim before trial , right of pleader to retain 
whole fee paid to him. 

Where the agreement between a pleader and his 
client is that in return for a settled amount as fee, the 
pleader should conduct a litigation for the client, it does 
not lie in the client’s power to alter that agreement by 
compromising the suit before trial. 

A pleader entered into an agreement with his client to 
conduct certain litigation contemplated by the latter for 
a fee of Rs. 125. Tlie pleader asked for more parti¬ 
culars before drawing up the plaint. His client instead 
of supplying the particulars, compromised his claim and 
filed a suit against the pleader to recover the fee of 
Rs. 125. The Subordinate Judge applied the principles 
of “ quantum meriut ” and passed a decree in favour of 
the client in the sum of Rs. 70 on revision. 

i TT < i * IT**«f l' t ' f I * “If . f * • . 1 • - • «t ' * * * . • * ' • 


-On an application to execute a decree passed in an 

appeal pending when the Bombay Pleaders Act came in 
force, the pleader’s fees are to be taxed as provided in 
that Act. ( Macleod , C. J. and Shah , /.) BAI JaYA- 

gavri v . ramanlal Chhotalal. 48 Bom. 355 = 

26 Bern. L. R. 187 = 79 I. C. 749 = 

A. I. R. 1924 Bom. 302- 

- Suit by landlord to eject tenant — Pleader's fee 

must be calculated on actual value of property and not 
the value for Court-fees—Court Fees Act , S. 7 (IX) (cc> 
—Legal Practitioner. 

In a suit to eject the defendant, plaintiff’s tenant, 
from her house, the claim for purposes of Court-fee was 
valued at Rs. 1,080 (the amount of rent for one year)’ 
and for purposes of jurisdiction it was valued at 
Rs. 15,000, the value of the house. The suit being 
decreed in the trial Court the defendant appealed to the 
High Court, valuing her claim at Rs. 1,080 both for 
Court-fee purposes and for pleader’s fees but failed in 

appeal. A question having arisen how the pleader’s: 
fees should be assessed. 
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BOMBAY PLEADERS ACT (1920), S. 19. 

Held , the pleader’s fees should be assessed on the 
value of the house. ( Maclcod , C. J. and Shah , /.) BaI 
METHERBAI NANBHAI BANAjl v. MRS. I . R. 
Da DI n 46 Bom. 396 = 64 I. C. 1000- 

‘ 23 Bom. L. R. 1183 = A.I.R. 1922 Bom. 171. 

S. 19 (3)—Scope. 

•S. 19 (3) di fines what a client is entitled to in 


respect of professional sen ices in return for fee. 

S. 19 (3) merely states what are the services which 
the client can demand in return for the fee, and that, 
apart from any agreement the pleader would not be al¬ 
lowed to say that the fee which he received was merely 
for a portion of the litigation before the final order or 
decree The clause is for the purpose of defining what 
the client is entitled to in respect of professional services 

in return for fee, (k'cmp, Ag. C. J.,and ’ JO 

AMBHASHANKaR Uttamkam v. Hlptulla Sara- 

p. ,V 31 Bom. L E. 1221 = 54 Bom. 1 = 

1221. C. 855 = A.I.E 1930 Bom. 22. 

S. 20 (a) (b) & (c)—Court’s certificate. 

__ Court’s certificate is not necessary to tax two 


pleader s fees. 

Unless the Court otherwise directs, the fees of two 

pleaders shall be taxed in the bill of costs in cases fall¬ 
ing under Cls. (a). M and (c) of S. 20 .{Fawcett and 
Patkar , JJ.) TUI.SI LALJI ». ONKAR HUNA. 

51 Bom. 492= 29 Bom. L. R. 897- 
102 I.C. 661= A.I.R. 1927 Bom. 399. 


S. 25 —Disciplinary jurisdiction. 

- Letters Patent ( Bombay ), Cl. 10— Disciplinary 

jurisdiction—High Court has full power to suspend the 
sanad of a pleader if he has been adjudicated an insol¬ 
vent until he obtains discharge. .... . , ,. 

Iliah Court in its disciplinary jurisdiction has full 
power to suspend the sanad of a pleader, if he has been 
adjudicated an insolvent, until he obtains a discharge, 
if, in the circumstances of the case, it considers that the 
insolvency coupled with the surrounding circumstances 
supplies a reasonable cause for such a suspension. It is 
largely a matter of discretion. The Chief Justice recei- 
vin£ an application of this kind can well be satisfied 
from the circumstances that are put forward that there 
is no objection to grant an insolvent pleader permission 
to continue to practise, and in doing so he would be 
acting on behalf of the Court, but if he considers that 
the case is one where there is reason to doubt the adv is¬ 
ability of granting such permission, he can ask the Go¬ 
vernment Pleader to bring it before the Court in its dis¬ 
ciplinary jurisdiction. (Lawcett and Mirza , JJ-') 

'Govt. Pleader v. Dattatraya Narayan Desh- 
pandf. 52 Bom. 559 =114 I.C. 259 

30 Bom. L. E. 1011=A. I. E. 1928 Bom. 385. 

- Extent of pleader's authority in writing a notice 

to a judicial officer under S. 80 discussed—Legal prac¬ 
titioner. 

It is the duty of counsel towards their clients to use 
their own judgment and experience and discretion and as 
a result, whatever be their instructions, to exclude all 
topics and observations of which the case does not pro¬ 
perly admit. They should be careful to express anything 
in a form which will not be unduly insulting or oppro¬ 
brious to the officer, who has to receive the notice. 
'Where a notice by a pleader contained the following 
extracts: “You should not have asked my client to at¬ 
tend the Court at 11 a.m.. when he was not going to be 
examined at that time. He was not bound in law to 
wait indefinitely till you chose to call him for examina¬ 
tion. A witness’s time is as much valuable, if not more 
'than the time of the Court... Obviously enough, your 
'order was not only arbitrary and high-handed, but also 


BOMBAY PLEADERS ACT (1920), SOH. 3, 

R. 1 (to). 

spiteful and malicious . . . From what is stated above, 
you will clearly see the enormity of your own acts.” 

Hcld\ that there was a dear excess of the privilege of 
the Bar, amounting to improper conduct. ( Fawcett and 
Mirza , JJ.) GOVT. PLEADER v. L. B. BROPATKAR 

30 Bom. L. R. 934 = 113 I. C. 619 = 

A. I. R. 1928 Bom. 338. 

S. 25—Improper conduct. 

- Criticism pending trial in public meeting is im¬ 
proper conduct—Disciplinary action—Letters Patent 
( Bombay) % Cl. 10. 

While certain persons were on their trial a resolution 
moved by the second and supported by the third oppo - 
nent was passed under the presidentship of 1st opponent, 
a Dist. Pleader congratulating them upon their sacri¬ 
fice. 

Held: The opponents acted improperly in being 
parties to a resolution of this character. Anything done 
or said which may amount to criticism of any proceed¬ 
ings pending in a Court of Justice is calculated to 
hinder the even and impartial administration of justice. 
Pleaders have privileges, but they have responsibilities 
also, and a pleader who acts so as to hinder and embar¬ 
rass the administration of justice is guilty of “improper 
conduct” within the meaning of those words as used in 
S. 26, Bombay Pleaders Act and such conduct furnishes 
“reasonable cause” for the exercise of disciplinary juris¬ 
diction under S. 25. (Shah. A. C. J. and Crump , /.) 

The Government Pleader, High Court, Bom¬ 
bay v VlNAYAK BALWANT CHAUKAR. 

24 Bom. L. R. 1049 = 76 I. C. 78 = 

47 Bom. 117 = A. I. R. 1922 Bom. 361. 

S. 26 —Improper conduct. 

-District Pleader sending circular post card giving 

his name, description and address would amount to ad¬ 
vertisement and therefore is improper conduct if in ad¬ 
dition he adds false statements in the postcard that he 
is High Court pleader and authorized by Court to ex¬ 
amine waqf accounts, amounts to an offence under S.26. 

(Marten , C. J- and Murphy , /.) GOVERNMENT 
Pleader v. S. A. Pleader. 53 Bom. 640 = 

31 Bom. L. R. 625 = A. I. R. 1929 Bom. 335. 

Sell. 3, Rr. 1 and 2—Pleader’s fee. 

- Altering amount in plaint in defendant's favour 

—Notice to plaintiff is necessary . 

A Court is not entitled to alter the amount for the 
pleader’s fees stated in the plaint in favour of the de¬ 
fendants without giving notice to the plaintiff. ( Marten , 
C.J. and Murphy, J ) LOKAPPA CHAMIRAPPA v. 

Hiramani Khushaldas. 31 Bom. L. R. 471= 

118 I. C. 799 = A. I. R. 1929 Bom. 223. 

- Suit dismissed for default—Costs should be 

awarded under R. 2 (<*) and not R. 1 (a). 

Where a suit has been dismissed for default of ap¬ 
pearance it does not decide on the merits the real dispute 
between the parties within the meaning of R. 1 (a) and 
costs should therefore be awarded not under R. 1 (a) 
but under R. 2 (o). (Marten. C. J. and Murphy , J.) 
LOKAPPA CHAMIRAPPA V. HlRAMANI KHUSHALDAS. 

31 Bojn. L. R. 471 = 118 I. C. 799 = 

A. I. R. 1929 Bom. 223. 

Sch. 3, R. 1 (b)—Pleader’s fee 

- Suit to restrain Government from taking proceed¬ 
ings — Pleader's fees are to be calculated on value of 
lands. , 1 , 

In a suit for injunction by a claimant in land acquisi¬ 
tion proceedings to restrain Government from taking 
proceedings, on a point of procedure, pleader’s fees are 
to be calculated on the value of the subject-matter of the 
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MED v. Secy, of State. 28 Bom. L. R. 582 = 

96 I. C. 329 = A. I. R. 1926 Bom. 369. 

--S' accession Act (1925), S. 390 - General Clauses 

.Act (1897), S. 8 (1 )—Bombay Regulation (8 <?/* 1827). 

Proceedings under the repealed and re-enacted Suc¬ 
cession Certificate Act must be taxed in exactly the same 
way after as before the Act of 1925, for there is no 
substantial difference involved in the principle of the 
•provisions. The words in sub-R. (v) (vi), of R. 5 of 
Sch. 3 to the Bombay Pleaders Act, viz., “ any other 
Special or Local Act,” clearly cover Regulation 8 of 1827. 
Consequently R. 5 applies to all applications or appeals 
under any other special or local Act. ( Marten, C. J. 
and Baker , /.) RajrajeSWARAM v. SVARUPANAND- 
TIRTHA. 29 Bom. L. R. 1031 = 103 I. C. 637 = 

A. I. R. 1927 Bom. 499. 
BOMBAY (PLEADERS CASTE QUESTIONS) 

REGULATION (II OF 1827). 

S. 5—High Courts Power. 

- High Court can interfere in revision apart 

from S. 115, C. P. Code—Government of India Act, 
.Ss . 106 and 130. 

It is competent under Bombay Regulation 2 of 1827 
to the Bombay High Court to call for the proceedings 
of any subordinate Civil Court, and to issue such orders 
thereon as the case may require, although the same is 
repealed by Act 12 of 1873, by virtue of Ss. 106 and 
130 of Government of India Act, 1915 ; but such a 
power should be exercised only in very exceptional 
cases. 40 Bom. 86 and A. I. R. 1924 Bom. 65, Foil. 
{Marten, C. J. and Blackwell , /.) BOMBAY STEAM 

Navigation Co., Ltd. v. Vasudev Baburao. 

52 Bom 37 = 106 I. C. 470 = 
29 Bom. L. R. 1551 = A. I. R. 1928 Bom. 5. 
S. 54—Applicability. 

- S . 54 still applies to Sind—Pleader ill and noti¬ 
fying his inability—Party if entitled to reasonable 
adjournment for engaging another pleader. 

The provisions of S. 54 are still applicable to Sind. 
Where therefore the pleader for the appellant has noti¬ 
ced to the Court his inability to proceed with the appeal 
on account of his illness, the appellant is entitled to an 
adjournment for a reasonable time to enable him to 
•engage another pleader. (Wild, J. C. and Rupchand 
Bilaram, A. J. C.) MOHANLAL KOTUMAL v. DAL- 
PATRAI ISARDAS. 112 I. C. 539 «= 

A. I. R. 1929 Sind 40. 

BOMBAY PREVENTION OF GAMBLING ACT 
(IV OF 1887). 

Common gaming bouse. 

- Probability of profit to the owner is sufficient. 

To prove that a particular house, room or place is 
•common “ gaming house ” it need not be extablished 
-that the owner or occupier takes a fixed commission 
which is irrespective of the result of gaming, or that he 
manipulates the conditions in such a manner that he 
-cannot possibly lose. It is sufficient if the house is one 
in which instruments of gaming are kept or used for the 
profit or gain of the person keeping or using such place, 
•i.e., where the person keeping or using the house 
knows that profit or gain will in all probability result 
from the use of the instrument of gaming. The profit 
or gain may not actually result from such use. But if 
•profit or gain is the probable and the expected result of 
the game itself and if that is the purpose of keeping or 
using the instruments, it would be sufficient to bring the 
-case within the scope of the definition. 23 Cr. L. J. 196, 
Diss. (Shah, Ag. C. J. and Coyajee , /.) EMPEROR 
■w. Dattatraya Shankar. 47 Bom. 960 - 

25 Bom. L. R. 1089 = 25 Cr. L. J. 531 = 
77 I. C. 995 = A. I. R. 1924 Bom. 184. 

D. D.—VOL. 1—51 


S. 3—Betting. 

-A bet need not be as regards the issue of a future 

uncertain event and may be upon a past event, e.g ., 
whether a particular horse won a race in a certain year. 
In such a case the bet is upon the accuracy of the infor¬ 
mation, belief or memory of the parties and the event is 
the proof that one or the other was accurate. A person 
may bet against what he believes the issue will be, e.g., 
a man may bet against a horse which he believes will 
win in order to secure himself against loss in either event; 
Thacker v. Hardy (1878) 4 Q. B. D 685; Carlillv. 
Carbolic Smoke Ball, Co., (1892) 2 Q. B. 484, Rel. on. 
(Patkar and Wild, JJ .) EMPEROR v. ISMAIL HlRJI. 

31 Bom. L. R. 1349 = 1930 Cr. C.113 = 
54 Bom. 146 = 31 Cr. L. J. 633 = 
A. I. R 1930 Bom. 49. 

S. 3—Instrument of gaming. 

- Public Gambling Act (1867), S. 1— Books of 

record are instruments of gaming. 

Books used for the purpose of registering or recording 
any gaming transaction would fall within the definition 
of “ instruments of gaming ” 6 Bom. L. R. 249; 29 
Bom. 264; and 40 Bom. 263, Rel. on. A register or 
record of transactions in American Futures was held to 
be an instrument of gaming: 28 Bom. 616. Dist.; so 
also a book which contained a register or Kacha Khandi 
transaction and Teji Mandi transactions. A. I. R. 1922 
Bom. 408 and 37 Bom. 264, Ref.; 24 Bom. 227, Rel. on; 
Thacker v. Hardy (1878) 4 Q.B. D. 685, Dist. (Mirza 
and Baker, JJ.) EMPEROR v. THAVARMAL RUP- 
CHAND. 53 Bom. 367= 116 I. C. 251 = 

31 Bom. L. R. 158 = 30 Cr. L. J. 595 = 
12 A. I. Cr. R. 468 = A. I. R. 1929 Bom. 157. 

Ss. 3, 4 and 6—Scope. 

- Passage surrounded by building appropriated for 

betting business — Passage is “ place ” within Ss. 3,4, 

and 6. . 

Where the passages are surrounded by buildings and 
are closed at night by doors and the accused have 
appropriated them for the business of betting, • the 
business of betting is localized and this localization 
converts the passage into a “ place,” within the meaning 
of Ss. 3, 4 and 6: 37 Bom. 651, Rel. on. Powell v. 
Kempton Park Race Course Co., (1899) A. C. 143 ; 
Eastwood v. Miller, (1874) 9 Q. B. 440 and Brown v. 
Patch, (1899) 1 Q. B. 892, Ref. (Patkar and Wild, 
jj.) Emperor v. Ismail Hirji. 

31 Bom. L.R. 1349=1930 Cr.C. 113 = 54 Bom. 146 = 

31 Cr. L. J. 633=A. I. R. 1930 Bom. 49. 

Ss. 4 and 5—Common Gaming-house. 

- Stranger obtaining a bet on horse race—Other 

documentary evidence as betting books—House can be 
inferred to be commoii'gaming-house. 

From the fact that a stranger went into the house 
and obtained a bet on a horse race, coupled with the 
discovery of documentary evidence, such as betting 
books, etc., found when the police searched the House 
very shortly afterwards, the proper inference that the 
house was a common gaming house can be drawn. 
(Marten and Madgavkar, JJ.) EMPEROR v. AB.ASBHAI. 

50 Bom. 344 = 28 Bom. L. R. 272=27 Cr. L.J. 503= 

931. C. 967 = A. I. R. 1926 Bom. 195. 

Ss. 4 and 5—Evidence. 

- Evidence of a stranger „ recording a bet is 

admissible to show nature of house. 

The evidence of a stranger who recorded a- bet 'is 
admissible as part of. the evidence to show that the 
house in question is a common gaming-house under S. 4 
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SOMBAY PREVENTION OF GAMBLING ACT 

(1887), S. 4. 

or S. 5. (Marten and Madgavkar. JJ.) EMPEROR v. 
ABASBHAI. 50 Bom. 344 = 28 Bom. L. R. 272 = 

27 Cr. L. J. 503 = 93 I. C. 967 = 
A. I. R. 1926 Bom. 195. 

- Specific roi deuce that game played was one of 

luck and not of skill must he given in ioubtful circum¬ 
stances , e.g., playing cards by respectable persons. 

There is no doubt a presumption from the use of 
instruments of gambling like cards that gambling has 
taken place, yet where the circumstances are ambiguous, 
it is more desirable that there should be some evidence 
that game actually being played at the moment was not 
a game of skill but of chance and that in view of the 
number and position and the income of players the 
game was one where loss might be the result not of lack 
of skill but of lack of luck which is the essence of the 
offence of gambling. {Kennedy. J. C. and flu pc hand 
Rilaram. A.J.C.) TlLLOCKCHAND 7'. EMPEROR. 

20 S.L.R. 66 = 26 Cr.L.J 1356=89 1.0.396 = 

A.I.R. 1926 Sind 65. 

S. 4—Gaming house. 

- Habitual use is not necessary. 

Under S. 4 it need not be shown that the house was 
habitually used for gaming. {Kincaid. J.C. and Lobo , 

A.J.C.) Bhanji v. Emperor. 

27 Cr. L. J. 905 = 96 I. C. 217 = 
A. I. R. 1926 Sind 254. 

S. 4—Joint owner of house. 

- Joint enuner of house present 'when gambling 

presumed to be going on—if can be convicted for having 

knowingly permitted it to be so used. 

Where the joint owner of house is present when 
gaming is presumed to be going on in his house, he can 
be convicted under S. 4 for having knowingly permitted 
the house to be used as a gaming-house. {Mirza and 
Broomfield. JJ.) EMPEROR 7>. N ANAL ALDWAR AKA- 

DAS. 32 Bom. L. R. 794 = A .1. R. 1930 Bom. 350. 

Ss. 4 and 5—Procedure. 

- Offence under , is cognizable within Cr. P. 

Code. 4 (1) (/"). 

As under vS. 6 certain officers have power to issue 
warrants of search and also of arrest, and to cause 
search or arrest without warrant personally, the offence 
under S. 4 or 5 of Bombay Act 4 of 1887 is a cognizable 
offence under S. 4 (Da), Cr. P. Code. {Marten and 
Madgavkar. JJ.) EMPEROR v. ABASBHAI. 

50 Bom. 344 = 28 Bom. L.R. 272-27 Cr. L. J. SOS¬ 
OS I. C. 967 = A.I.R. 1926 Bom. 195. 

S. 5—“ Found in Gaming-house.” 

.Person seen coming out of gaming-house and 


arrested then—lie is found in the house. 

When a police-officer armed with a warrant sees a 

person come out of a house, and he is arrested as he 
comes out, he is found in the house. Found in the 
house ” does not mean “ arrested in the house : 8 B. 
H. C. R. 1: and 22 P. R. 1895, Rel. on. {Mirza and 
Baker //.) TRIBHOWAN MOT! RAM v. EMPEROR. 

53 Bom. 137 = 117 I. C. 434 = 31 Bom. L. R. 53 = 
30 Cr. L.J. 794 = A. I. R. 1929 Bom. 74. 

S. 5—Procedure. 

- Honorary Magistrate can issue :warrant under 

S. 5. 

Whatever the powers of the Honorary Magistrate may 
be under the Cr. Procedure Code, there is nothing 
in the Bombay Gambling Act which requires that a 
Magistrate issuing a warrant thereunder should be vested 
with any special jurisdiction. All that is required is that 


BOMBAY PREVENTION OF GAMBLING ACT’ 

(1887), S. 6. 

there should be a warrant by a First Class Magistrate- 
and therefore an Honorary First C lass Magistrate is 
entitled to issue a search warrant. ( Kennedy. J.C. and 
Rupc hand Bilaram. A. J. C.) 1 ILLOCKCHAND tk. 

Emperor. 20 S. L. R. 66 = 26 T ( I r - 1 Qp?«^ 6 fi 7 

89 I. c. 396 = A.I.R 1926 Sind 65. 

g g_Wci^cr* 

- Date of horse race postponed—Bets were entered 

into irrespective of adjournment—Accused not contend¬ 
ing that either race or particular horse should run on 
given particular date—Agreement to bet held to be- 

wager amounting to offence. 

Evidence in a case showed that the race which was to 
be run on 29th September was adjourned to Oih October 
early in the morning and still in the afternoon of that 
day bets were entered into with regard to the meeting, 
which had already been adjourned, and the bets were 
to remain good for the race that was to be run on 6th 
October The accused did not intend either that the 
race should run on 29th September or that a parti¬ 
cular horse should run that day, as the condition of 

the agreement. 

Held that even though the race was postponed, 
the agreement to bet would be a wager and would 
amount to an offence under S. $ {Patkar and Wild, 

rj \ emperor v. Ismail Hirji. 31 Boqi.Ij.!k. 1349 — 
iQ30Cr C 113 = 54 Bom. 146 = 31 Cr.L.J. 633= 

A. I. R. 1930 Bom. 491 

S. 6 —Complaint. 

__ s. 6 does not impose any limitation on pewer of 

any Person to make complaint. 

Section 6 does not impose any limitation on the 
power of any person to make a complaint on oath 
to the Commissioner of Police. As a general rule any 
person, having knowledge of the commission of an 
offence, may set the law in motion by a complaint, even 
though he is not peisonally interested or affected by the 
offence: 13 Bom. 600, Foil.; A.I.R. 1929 Bom. 74, Ref. 
{Patkar and Wild. JJ.) EMPEROR v. ISMAIL HlRJi. 

31 Bom. L. R. 1349 = 1930 Cr. C. 113 = 
54 Bom. 146 = 31 Cr.L.J. 633 = A.I.R. 1930 Bom. 49. 

- Complaint on oath may be oral or in writing—It 

need not be recited in 'warrant—Issuing of warrant 
raises presumption that complaint was on oath. 

The complaint on oath referred to in S. 6 does not 
appear necessarily to be a complaint in writing on the 
filing of which process is to issue as in ordinary crimi¬ 
nal trials. It may be either oral or in writing. It is 
not necessary that it should be recited in the warrant or 
set out in any complaint that may be subsequently filed 
before the Magistrate. The fact that the warrant has 
been issued would raise a presumption that omnia rite 
esse acta. {Mirza and Baker , JJ.) TRIBHOWAN MOTI- 

ram Emperor. 53 Bom. 137 = 31 Bom. L. R. 53= 
1171. C. 434 = 30 Cr.L.J. 794 = A.I.R. 1929 Bom. 74. 

S. 6 —Construction. 

Precisions should be strictly construed. 


w 

The powers given under S. 6 are very wide and are 
apt seriously to interfere with the liberty and property of 
the subject; the section therefore should be strictly con¬ 
strued and the conditions required for its coming into 
operation should be strictly complied with. Where a 
warrant contained somewhat inaccurate description of 
the place to be searched but it was clear from the rest 
of the description contained in the warrant that the 
inaccuracy was not so material or substantial as to mis¬ 
lead a stranger if one were to go to the locality and 
attempt to find the place intended to be raided, with the 
help of the warrant. 
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BOMBAY PREVENTION OF GAMBLING ACT l 

(1887). S. 6. 

Held , that the inaccuracy did not amount to more 
than a misdescription and was not of a nature to vitiate 
the warrant: A.l.R. 1926 Bom. 195, Dist. 

Per Baker , /.—The absence of numbers of buildings 
would not vitiate the warrant if the buildings to be 
searched are otherwise sufficiently described: 6 Bom. 

L.R. 52; A.l.R. 1926 Sind 254; (1905) A. W. N. 105, 

Ref. (Mirza and Baker , //.) EMPEROR v. THA- 
VARMAL RUPCHAND. 31 Bom. L. R. 168 — 

116 I. C. 261 = 53 Bom. 367 = 30 Cr. L. J. 595 = 
12 A. I. Cr. R. 466 = A. I.R. 1929 Bom. 157. 

S. 6—Evidence. 

- Extraneous evidence to prove special warrant 

cannot be allowed. 

A warrant is not a special warrant if it is not on the 
face of it a special warrant; and if it is not directed to 
a special officer, extraneous evidence cannot be admitted 
to prove that it was meant to be executed by a Special 
Police Officer personally and only by him. {Barlee and 
Kalumal , A. J. Cs .) ASSUDOMAL EMPEROR. 

30 Cr. L. J. 1075 = 119 I. C. 635 = 23 S. L.R. 441 = 

1930 Cr. C. 123 = A. I. R. 1930 Sind 59. 

S. 6—Procedure. 

-S. 6 is wide enough to include a complaint on 

oath made by a police-officer. ( Mirza and Broomfield , 

//.) Emperor v. Nanalal Dwarkadas. 

32 Bom. L. R. 794 = A.l.R. 1930 Bom. 350. 

-There is nothing illegal if the warrant is issued to 

the police-officer who has sworn on the complaint before 
the District Superintendent of Police. ( Mirza and 
Broomfield , //.) EMPEROR v. NANALAL DWARKA- 

DAS 32 B,om. L. R. 794 = 

A. I. R. 1980 Bom. 350. 

-Under S. 6 the Commissioner of Police can arrest 

without warrant : 31 Bom. 438 and A. I. R. 1926 Bom. 
195, Rel. on. ( Patkar and Wild , //.) EMPEROR v. 
Ismail IIiRJl. 31 Bom.L.R. 1349 = 1930 Cr.C. 113 = 

54 Bom. 146 = 31 Cr. L. J. 633 = 
A. I. R. 1930 Bom. 49. 

- Arrest by police-officer authorized to arrest by 

Commissioner o f Police and in his presence though not 
within view is not illegal. 

Where the arrests by a police-officer are under the 
express authority of the Commissioner of Police and in 
the presence of the Commissioner, though not within 
his view, the arrests by the police-officer are not illegal. 
(.Patkar and Wild , //.) EMPEROR v. ISMAIL HlRJI. 

31 Bom. L.R. 1349 = 1930Cr. C. 113 = 
54 Bom. 146 = 31 Cr. L. J. 633 = 

A. I. R. 1930 Bom. 49. 

- Special warrant must be directed to perso?i by 

name. 

A special warrant must be a warrant w’hich is special¬ 
ly directed to a person by name and not one which can 
be endorsed over to any other police-officer of similar 
rank : 3 S. L. R. 56, Foil. ( Barlee and Kalumal. A. 
j. Cs.) Assudomal v. Emperor. 30 Cr.L.J. 1076 = 

119 I. C. 535 = 23 S. L. R. 441 = 
1930 Cr. C. 123 = A. I. R. 1930 Sind 59. 

- Warrant comprising more tharfjme tenement does 

not cease to be special. 

The words “ house, room or place ” contained in S. 6 
have no reference to a particular house, room or place, 
or to houses, rooms or places if they are owned by one 
and the same person and are used for a common purpose. 
The words should be taken broadly as meaning houses, 
rooms or places apart from the more restricted notion 
of a tenement. If the houses, rooms or places have 
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substantially been utilized for the common purpose of 
gambling it would not matter if the houses, rooms or 
places comprised more than one tenement. The fact 
therefore that the warrant ccmpiized more than one 
tenement would not make it a general warrant. The term 
*• special warrant ” has reference only to the limitation 
as regards the person or persons who would be compe¬ 
tent to execute it. (Mirza and Baker , //.) EMPEROR 
V Thavarmal RUPCHAND. 53 Bern. 367 = 

31 Bern. L. R. 158 = 116 I. C. 251 = 
30 Cr. L. R. 595 = 12 A. I. Cr. R. 466 = 

A. I. R. 1929 Bom. 167. 

- Cr. P. Code , S. 98 —Special warrant cannot be 

endorsed to another officer. 

The special warrant when issued authorizes the officer 
or officers named therein to do all the things that are 
detailed in the wariant. It cannot be endorsed over to 
any other police-officer of similar rank. The only per¬ 
son who can execute such a warrant is the officer who is 
named in the warrant. (Mirza and Baker , //.) 

Emperor v. Thavarmal Rupchand. 

31 Bom. L. R. 158 = 53 Bom. 367 = 116 I. C. 251 = 

30 Cr. L. J. 595=12 A. I. Cr. R. 466 = 

A. I. R. 1929 Bom. 167. 

S. 6—Scope. 

•- District Supt. of Police if can administer oath 

to compliainant. 

S. 6, Gambling Act, confers the power inter alia on 
the District Superintendent of Police to receive a com¬ 
plaint on oath in cases contemplated by the section and 
such a power necessarily implies that the District Super¬ 
intendent of Police is competent in cases contemplated 
by S. 6 to administer an oath to the person making the 
complaint before him. (Mirza and Baker , //.) Tri- 

bhowan Moti Ram v. Emperor. 53 Bom. 137 = 
31 Bom. L. R. 53= 20 Cr. L. J. 794= 117 I.C. 434 = 

A.l.R. 1929 Bom. 74. 

S. 7—Irregularity. 

.- Omission to mention sub-division of a house is not 

material. 

If the description of the warrant is such that an ordi¬ 
nary person can identify the spot, the Crown can take 
advantage of the presumption created by S. 7. An 
omission to mention sub-division of a building is 
immaterial. 6 Bom. L. R. 52, Rel. on. ( Kincaid , J. C. 
and Lobo. A. J. C .) EH^NJI v. EMPEROR. 

20 S. L. R. 10 = 27 Cr. L. J. 905 = 96 I. C. 217 = 

A. I. R. 1926 Sind 264. 

S. 7—Presumption. 

- Special warrant not issued under S. 6— Presump¬ 
tion cannot be drawn. 

No presumption under S. 7 can be drawn where the 
warrant is not a special warrant issued under S. 6 of the 
Act. ( Barlee and Kalumal , A. J. Cs.) ASSUDOMAL 
v. Emperor. 30 Cr. L. J. 1075 = 119 I. C. 535 = 

23 S. L. R. 441 = 1930 Cr. C. 123 = 

A. I. R. 1930 Sind 59. 

- If search warrant is bad , presumption under 

S. 7 cannot be made but that does not prevent prosecution 
from establishing their case by other evidence. 

If the warrant under which a search is made is bad 
then the presumption under S. 7 of the Act cannot be 
made, but the mere fact that such presumption cannot 
be raised does not prevent the prosecution from establish¬ 
ing by evidence in the ordinary way that on the facts 
proved the accused were guilty of the offences charged : 
37 Bom. 402, Foil. ( Marten and Madgavkar, //.) 
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BOMBAY PREVENTION OF GAMBLING ACT 

\l887), S. 12. 

EMPEROR V. ABASBHAI. 50 o B t °“- nttZ 

28 Bom L R. 272 = 27 Cr. L. J. 503=93 I. C. 967- 
28 * A. I. R. 1926 Bom. 195. 

S. 12 —Gaming in public street. 

_ Person sitting in a shop readily accessible to pub- 

he is 1 1(i bit* , • !• 

A person sitting in a shop at a place where he ^ readi¬ 
ly accessible to any person who wished to bet with him 

from the public street without having to enter the shop 

at all is liable for betting or gaming in the street under 
S 12.15 Bom. L. R. 101; 30 Bom. 348 and 31 Cal. 
910 Dist (Fawcett and Madgavkar % JJ.) FaKIRBHAI 

w Fmperor 28 Bom LR. 92 = 27 Cr. L.J. 452- 
* LMPLR 93 I- C. 244 = A. I. R. 1926 Bom. 149. 

S. 12 (a)—Hotel. 

_ 14 Any place to which public have or arc permitted 

in hnv? access ” includes hotel. 

The words in the amended S. 12, Gambling Act 
“ in any place to which the public have or are permitted 
to have access” would include a hotel. The public 
have a right to go to a hotel provided there is accom- 
modation available in it, and can be said to have or to 
be permitted to have access to it : aO lDm. 348 and 14 
Cr. L. J. 167, Expl. and Dist .(Mirza and Broomfield , 

r t ) Mangubhai Dahyabhai v. Emperor 
JJ ' ] ' 32 Bom. L. R. 790 = 1930 Cr. C. 848 = 


KRAY PRIMARY 

R. 13. 


S. 12 —Instrument of gaming. 

.i Currency notes and cash if used for gaming are 
instruments of gaming. 

Although currency notes and cash found on the 
person alleged to be a gambler cannot in themselves be 
regarded as “ instruments of gaming” but if they are 
used as a subject or means of gaming they would fell 
within the definition of “ instruments of gaming 10 
Bom. 283 (F. B.) held overruled by Act 6 of 1919, 
(Mirza and Baker , //.) TRIBHOWAN MOT! RAM v. 

Emperor. 53 Bom. 137—1171.C. 434 

31 Bom. L. R. 53=30 Cr. L. J. 794 = 

A. I. R. 1929 Bom. 74. 

S. 12 (a)—Object of amendment. 

_.The object of the amended S. 12 (a) was to free 

the word “ place ” which had been originally used in 
that section from the restricted meaning which it was 
held to bear, appearing as it did between the expression 
‘‘public street ” and the word “ thoroughfare ”. ( Mirza 
and Broomfield , //.) MANGUBHAI DAHYABHAI v. 

Emperor 32 Bom. L.R. 790 = 1930 Cr. C. 848— 

A. I. R. 1930 Bom. 369. 

BOMBAY PREVENTION OP PROSTITUTION 
ACT (XI OF 1923). 

Ss. 3 and 10 ( 1 )—Arrest without Complaint. 

_ -Arrest by police-officer without complaint is ille¬ 
gal—Magistrate has no jurisdiction to try the accused. 

A police-officer, who is not specially authorised by 
the Commissioner of Police as required by S. 10(1) 
cannot arrest a woman under S. 10 (1) without a com¬ 
plaint under S. 3 of the Act, and the Magistrate has no 
jurisdiction under S. 190 of the Cr. P. Code, to try the 
woman so wrongly arrested for the offence, unless a 
complaint within the meaning of S. 4 (1) (//) is made to 
him. (Marten and Fawcett. JJ.) CANDRI BAWOO v. 

Emperor. 49 Bom. 212 = 25 Cr. L.J. 441 = 

26 Bom. L. R. 1225 = 85 I.C. 57 = 

A.I.R. 1925 Bom. 131. 
S. 6—Procuration. 

- Brothel-keeper availing herself of the supply of 

the procuress is guilty of abetment. 


S. 6 is directed against attempts to seduce the virtue 
of a woman or a girl for the purpose of prostitution, 
whether with or without her consent or whatever her 
age. The section is directed against both a brothel- 
keeper and her procuress; the brothel-keeper who avails 
herself of the supply of the procuress is guilty of abet¬ 
ment of the offence under S. 6, Bom. Act 11, 1923. The 
brothel-keeper facilitates the prostitution and completes 
it. (Mad gavkar, J.) EMPEROR v. VlTHABAI SUKHA. 

52 Bom. 403 = 30 Bom. L.R. 613 = 29 Cr.L. J. 993 = 

11 A. I. Cr. R. 221 = 112 I.C. 209 = 

A. I. R/1928 Bom. 336. 

S. 7—Prostitute. 

- Mistress is not necessarily prostitute. 

The idea underlying prostitution is that a woman 
should surrender her body for a monetary consideration 
to some one who is not in law entitled to have sexual 
intercourse with her. The position of a mistress is not 
necessarily that of a prostitute. The relationship is of 
a more permanent nature than the casual relationship 
implied in prostitution. Having a stray paramour 
would not constitute a woman a prostitute. (Mirza and 
Murphy JJ.) EMPEROR v. LALYA BAPU. 

31 Bom.L.R. 521 = 117 I. C. 336 = 30 Cr. L. J. 787 = 

A. I. R. 1929 Bom. 266. 

—--The matter whether a woman is an ordinary 

790 = ia3U i;r.V/_o*o I or common prostitute rests more on degree than on 

A. I. R. 1930 Bom. 369. ° ^ Murph //.) EMPEROR r. LALYA 

__ 1X1,1 * v ~- «r n irni -Mr? T /I _ 


Bapu. 


31 Bom L. R. 521 = 117 I. C. 336 = 
30 Cr. L. J. 787 = A. I. R. 1929 Bom. 266. 

BOMBAY PRIMARY EDUCATION ACT (IV OP 

1923) ‘ 

—Bombay Local Boards Act (1923) .S'. 133 (e) 

Rules under Local Board Act , and Education Act are 

so interwoven that it is difficult to separate them. 

The rules under the two Acts are so interwoven that 
it is difficult to separate them. If the Board is to 
function in any way at all, it must necessarily function 
under the rules made under the District Local Board Act 
because it is obviously of no advantage to a person to 
be appointed to be a member of the School Board if he 
cannot perform any function as such member and if no 
money is allotted to the Board. (Perrival, J. C.and 
Haveliwala , A. J. C.) MAHOMED AZAM v. DISTRICT 
LOCAL BOARD. A. I. R. 1930 Sind 246. 

S. 27 (1) and S. 4, Cl. 5, R. 21-Quorum. 

meetings—Quorum 


—Common law rule that majority of members should 

attend a meeting applies. # 

The School Board is a public corporation as opposed 
to a private corporation and has been created by statute. 
In the absence of a quorum having been prescribed 
either by the statute creating it or by the rules framed 
thereunder, there is no reason why the ordinary common 
law rule prevailing in England should not apply. The 
Common law rule provides that when a statute grants 
powers on any definite number of persons in respect of a 
public as opposed to a private trust, and contains no 
indication to the contrary, it is necessary that a majority 
of that number should act together and. should attend 
every meeting when any corporate act is done or pur¬ 
ported to be done. (Perci ml , J. C. and Rupc hand 
Bilaram , A. J. C.) SETH LALCHAND v. ISSERS1NGH. 

23 S. L. R. 128 = 1071. C. 446= 
A. I. R. 1928 Sind 126. 
R. 13. 

Election to Municipal Board—Disqualification 


—S. 15 (/■), Bom . Dist. A fun. Act-Subsequent Election 
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BOMBAY PKIMARY EDUCATION (DT. 
MUNICIPALITIES) ACT (1918), S. 9. 

to School Board—Chairman refusing to recognise him — 
Rights of elected member . 

X elected member of Municipality but subsequently 
held disqualified for such election—In the meanwhile 
but after his disqualification ceased, he was elected on 
the School Board—But he was held disqualified by 
Chairman of School Board—His disqualification for 
Municipality did not necessarily imply disqualification 
for District Board—Chairman was not competent to 
decide question of disqualification, the presumption, in 
absence of statutory authority being in favour of suits in 
ordinary Courts. (Mad gavkar and P atkar , //.) 
Keshav Mahadev v. Lakshman Narayan. 


BOMBAY REGULATION (1827). 

delegated by Superintendent of Police under S. 12 (2) 
Conviction for 1 allure to produce license is bad—Beni- 
bay General Clauses Act {Bern. 1 of 1904), A. IV- 

Where the accused a licensed public conveyance 
driver was convicted under S. 26 (2; of Act / of lv2 
for failure to produce his license and it was found that 
his license had been suspended by Assistant Superinten¬ 
dent of Police under S. 12 (2) in exercise of the powers 
delegated to him only orally by the Superintendent ol 
Police. Held , the conviction of the accused was illegal. 
The delegation of powers under the Act of 1920 can be 
effected but in a case where there has been an exercise 
, cf a power under alleged delegated authority it is clearly 
! necessary that the delegation should be clearly shown. 


JEV V. EAKbJMMAIN .... — o- , Hpnpnf | on 2, 

• _ i t . iKa Kv written orders* 


A, I.R. 1930 Bom. 378. 

BOMBAY PRIMARY EDUCATION (DISTRICT 

MUNICIPALITIES) ACT (I OP 1918). 

Ss. 9, 10 and 8 Cb)—Scope. 

- Provision Mandatory—Right of parents to give 

education elsewhere not taken away—Object is that the 
child should get education somewhere—Instruction need 
not conform to standards in recognised schools . 

The words “ and after such enquiry as it considers 
necessary ” in S. 9 are not merely permissive. That 
expression has a compulsory force, regard being had to 
the object of the enactment, to the wide powers con¬ 
ferred on the committee in derogation of the parents’ 
rights and to the language of S. 9 itself. It is clearly 
the function of the Court when a complaint is made 
under S. 10 to see whether it is proved that the parent 
failed to send the child to a recognised school, without 
reasonable cause on or after the date specified in the 
attendance order. The Act does not inflict penalty on a 
parent for a mere failure to carry out an attendance 
order passed under S. 9. For, it is not to be supposed, 
unless the statute clearly said so, that once attendance 
order is made by the school committee under S. 9 the 
parent is for all time deprived of the right to give 
efficient instruction to his own child otherwise than in a 
recognised primary school. The main object of the 
enactment is to see that a child is not left without the 
benefit of education. It is sufficient if it is receiving 
efficient instruction elsewhere than in a recognised 
primary school. It is not essential that the instruction 
in order to be efficient within the meaning of S. 8 ( b ) 
should conform to the standard as adopted in the 
recognised primaiy schools. {Shah, Ag. C. J. and 
Coyajee , /.) KING-EMPEROR v. NEMCHAND NaTHA. 

47 Bom. 942=25 Bom. L. E. 896 = 77 I. C. 226 = 
25 Cr. L. J. 338 = A. I. E. 1924 Bern. 105. 

BOMBAY PUBLIC CONVEYANCES ACT (VII 

OF 1920). 

S. 2 Cb)— Interpretation. 

- Plying for hire and ‘letting for hire ’ distin¬ 
guished. 

There seems to be a difference between “letting for 
hire” and “ plying for hire”. If A keeps motors at 
Poona in order to let them out to clients who wish to go 
to Mahabaleshwar the motors would not become on that 
account public conveyances ; it would be otherwise if A 
kept a motor bus which plied regularly between Poona 
and Mahabaleshwar. {Maclead, C.J.and Crump , /.) 

Emperor v. Nasarvanji Bawanji. 

25 Bom. L. R. 95 = 72 I. C. 70 = 24 Cr. L. J. 310 = 

A. I E. 1923 Bom. 248. 

S. 26—License. 

I f * i . • . i . * . 

- Driving without license—Licetise suspended by 

Assistant Superintendent of Police under powers orally 


JL 11V> U uv-uiivn v* ---, 

general verbal order but it should be by written orders, 
giving references to the various sections of the Act and 
specifying particular powers and duties delegated to an 
Assistant or Deputy Superintendent of Police. {Fawcett 
and Mad gavkar, JJ f) EMPEROR v. KARIM- 

27 Bom. L.R. 1421 = 27 Cr. L. J. 150 = 91 1.0. 886 

A. I.R. 1926 Bom. 7/. 

BOMBAY REGULATION (I OF 1808). 

S. 41—Land Tenure. 

- Suti Lease by Government to defendant's predeces- 

sors-in-title in 1831 —Plaintiff claiming that his pre¬ 
decessors were in possession of land prior to lease Fixed 
rent paid up to 1915 but enhanced in I9l5-l6 Plain¬ 
tiff was held to be sutidar and Regn. 1 of 1808 applied 
to the lands—Defendants are net entitled to enhanced 
rent—Tenure does not come to end by change m the use 

of land. • to-i 

Village Chincholi was leased by Government in Icol, 

and the defendants khots were the successors-in-title of 
the lessee; plaintiff claimed to be the successor-in-title of 
a person who was in possession of the land in suit prior 
to the above-mentioned lease; plaintiff’s title was traced 
to 1867; a considerable portion of the land was utilized 
for building purposes; up to 1915 only the fixed annual 
payment was charged but in 1915-16 enhanced assess¬ 
ment was levied; plaintiff claimed that lands were suti 
and subject only to fixed annual payment and that the 
defendants were entitled to nothing more than the fixed 
payment. 

Held , that the plaintiff was a sutidar of the lands in 
suit to which Regulation 1 of 1808 applied; that the 
lands in suit were subject to a perpetual fixed grain 
' rental commuted into money payment and continued to 
be invariable until there had been a decennial valuation 
; changing the commutation rate by Government that the 
tenure did not come to an end by reason of the change 
in the use of the lands, and that the rate fixed by the 
survey assessment did not amount to the decennial 
valuation contemplated in S. 41, Regn. 1 of 1808, and 
that the assessment in excess of the fixed annual pay¬ 
ment levied invariably from the year 1867 could not be 
recovered by defendants. {Patkar and Baker, J J f) 
KlSANLAL RATANLAL V. jANMEJAYA. 

30 Bom. L. R. 992= 118 I. C. 244 = 

A. I.R. 1928 Bern. 457. 

- (II OF 1827). See BOMBAY (PLEADERS CaSTE 

Questions) Regulation. 

- (V OF 1827). See BOMBAY ACKNOWLEDG¬ 
MENT of Debts, Interest and Mortgages 
Regulation (V of 1827). 

-(VIII OF 1827). See Bombay ADMINISTRA¬ 
TION of Estates Regulation. 

- (XVI OF 1827). See Bombay Collectors of 

Land Revenue Regulation. 
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OMBAY RENT (WAR RESTRICTIONS) ACT 
(II OF 1918). 

Applicability. 

'Lind Acquisition Act—Land acquired under— 


Rent Act does not apply—Land Acquisition Act—Bom- 

bay Municipal Act (1888), S. 91. 

The Bombay Kent Act was not intended to apply to 
premises acquired under the Land Acquisition Act for 
public purposes. Dodds v. Shepherd (1876) 1 Ex. D. 
75. Ref. ( Setalvad.J .) BOMBAY MUNICIPALITY v. 

Damodar Bros. 4BB t 0X 5' 7 J% ~ 

23 Bom. L. R. 35 = 60 I. C. 571- 

A. I. R 1921 Bom. 214. 
Dwelling-house. 

—Premises occupied mainly for dwelling purposes 
—;Tenant also carrying on business in the premises— 
Premises arc to be deemed as used as dwelling-house. 

The fact that a tenant carries on business or works 
in the same premises, which he uses for dwelling in, 
cannot thereby prevent those premises coming within 
the category of premises used as a dwelling-house. ( Mac- 
lead , C.J. and Coyajce , /.) LAXMAN SANTU SlNTRE 

Balkrishna Keshav shetye. 

27 Bom. L. R. 937 = 89 I. C. 878 — 

A.IR. 1925 Bom. 398. 


Execution. 

- C. P. Code, 0. XX /, Rr. 97, 99, 0. 1, R. 7— 

Ejectment decree against lessee— Execution—Sub-tenants 
cannot resist delivery of possession—Bombay Rent (War 
Restrictions') Act, 1918. 

An owner of premises suing for possession may find 
it advantageous to join all the persons in possession of 
the suit premises, to avoid difficulties which may other¬ 
wise arise when he attempts to execute his decree, but 
the non-joinder will not enable a sub-tenant to resist 
delivery of possession to the owner in execution of his 
decree for ejectment against his lessee. (Mad cod, C.J.) 
JAFFERJI IBRAHIMJI v. MlYADIN MANGAL. 

46 Bom. 523 = 23 Bom.L.R. 1251 = 64 I.C. 692- 

A.IR. 1922 Bom. 273. 

Notice. 

•Notice to quit given while the Act is in force — 


Fresh notice is not necessary after the Act ceases to 
apply. 

The mere fact that the tenant is entitled to retain 
possession while the Act remains in force is not suffi¬ 
cient to create any relationship of landlord and tenant 
between the parties as would require a fresh notice to 
terminate it. The right to have notice is a statutory 
right the limits of which are to be found in the terms 1 
of the statute; and the moment the statute ceases to 
extend that protection to him he ceases to have 
the protection as against the landlord which the 
statute gave him up to a certain period. Where a 
landlord has, during the continuance of the Act given a 
notice to his tenant asking him to quit certain premises 
which he was using as business premises, it is not 
necessary for the landlord to give the tenant a fresh 
notice to quit after the Rent Act has ceased to apply to 
the premises. ( Shah, /.) KlSHOFEDAS P. MANGALDAS 
v. Ahmed Suleman. 27 Bom. LR. 1086 = 

941.0. 564=49 Bom. 567=A.IR. 1925 Bom. 516. 

Premises. 

- Landlord is entitled to use the premises for his 

own residents if required. 

An owner of premises, if he says he wishes to use 
them for his own purposes, is entitled to do so, and he 
is entitled to use any part of the premises as his resi¬ 
dence. What the Rent Act endeavours to provide for 


BOMBAY RENT (WAR RESTRICTIONS) ACT 

(1918), S. 2. 

is the case of a landlord who evicts the existing tenants 
in order that he may let them to another tenant at a 
higher rent, or exact a higher rent from the tenant on 
a threat of eviction. ( Macleod , C.J. and Shah , /.) 
RUSTOMJI DINSHAW v. DOSIBAI RUSTOMJI. 

45 Bom. 1236 = 23 Bom. LR. 850 = 631.C. 41= 

A.IR. 1921 Bom. 34. 

Scope. 

- Satisfaction caused — Municipality acquiring 

premises—Premises necessary for scheme of large public 
utility —Satisfactory cause exists within the meaning of 
Act. 

The necessities of a scheme of large public utility 
undertaken by the Municipality, which has acquired the 
premises, are a satisfactory cause. (Setalvad , /.) BOM¬ 
BAY municipality v. Damodar Bros. 

45 Bom. 725 = 23 Bom. LR. 35 = 601. C. 571 = 

A.IR. 1921 Bom. 214. 

Sub-tenants. 

- Sub-tenants have no greater right than the tenant 

1 as against landlord. 

There is nothing in the Bombay Rent Act to protect 
sub-tenants from ejectment by the landlord of the pre¬ 
mises, with whom there was no privity of contract. 
{Macleod, C.J.) JAFFERJI IBRAHIMJI v. MlYADIN 

Mangal. 46 Bom. 526 = 641.0. 692 = 

23 Bom. LR 1251 =A.IR. 1922 Bom. 273. 

Suit for possession. 

- Suit for possession by landlord—Possession of 
whole house can be decreed though portion may be enough 
for landlord's occupation. 

Where the whole property passed by one lease, pos¬ 
session of the whole of it can be decreed in a suit for 
ejectment of the tenant though only a portion may be 
enough for landlord’s occupation. If the limitations 
created by S. 9 are removed, the landlord’s previous 
rights again come into full operation. {Kincaid, J.C. 
and Kennedy, A. J. C.) HUSSANLAL MAHAMMAD v . 

Bachal HaJi Nathu. 15 S. L.R. 79= 

621.0. 860 = A. I. R. 1921 Sind 7. 

S. 1, cl. (a), (ii). 4—Premises. 

- Reconstruction of wall and extensive alterations 


make new premises. 

Where a landlord reconstructs the wall which has 
fallen down and makes extensive alterations, he is en¬ 
titled to regard them as new premises. A.I.R. 1921 
Bom. 224, Rel. on. {Madgavkar, J.) IBRAHIM FAZAL- 

bhai v. Jan Mahomed Rahim. 

29 Bom. L.R. 1439 = 105 1.C. 764 = 

A.IR. 1927 Bom. 648. 

S. 2 —Interpretation. 

- T. P. Act, S. 105 —Easements Act, S. 52— Dis¬ 
tinction between license and lease—Grant of an indefinite 
area the position of which varies from time to time for 

keeping chattels is a license. 

It is essential to the creation of a tenancy of a cor¬ 
poreal hereditament that the tenant should have the 
right to the exclusive possession of the premises. A 
grant under which the grantee takes only the right to 
use the premises without exclusive possession operates as 
a license, and not as a lease. Having regard to the 
rights of a lessee, which are specified in S. 108 of the 
Transfer of Property Act, in particular the rights to 
growing crops and to put up structures, it seems difficult 
to say that there could be a valid lease not of a definite 
area of immoveable property but of an area the position 
of which varies from time to time. On the other hand, 
it may be said that “immoveable property* (as defined 
in the General Clauses Act) includes not only land but 
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.BOMBAY KENT (WAR RESTRICTIONS) ACT 

(1918), S. 2. 

benefits to arise out of the land so that there can be a 
lease of the benefit of keeping chattels, such as a car 
and carriage, within certain special limits although the 
place occupied by the chattels might vary from time to 
time. Ordinarily the law takes it that a case of that 
kind is not one of a demise, but that of a license. The 
mere fact that a person has had the exclusive use of a 
particular cubicle for two years and that it was the 
intention of the parties that no one else should use that 
cubicle so long as the person kept his car on the premises 
is not in law sufficient to show that the agreement was a 
■demise or a lease and not a license. ( Fawcett, /.) THE 

Indian hotels Company, ltd v. Phiroz Sorabji 
•Contractor. 25 Bom. L. R. 84 = 88 I.C. 316 = 

A. I. R. 1923 Bom. 228. 

S. 2 (1) (b) (ii)—Premises. 

■Premises changed to lose identity are new. 


Where the whole house including the second floor is 
entirely changed so as to lose its identity the house 
becomes new premises within S. 2 (1) ( b ) (ii). A.I.R. 
1921 Bom. 224 and A.I.R. 1927 Bom. 648, Rel. on. 
(Patkar and Baker, //.) GOPALJI UMERSEY z/. DEVJI 
Naranji. 53 Bom. 432=31 Bom. L.R. 387 = 

118 I.C. 545 = A. I. R. 1929 Bom. 220. 

- Owner exercising right of control over premises 

occupied by others—Occupier is not a tenant but a 
dice usee. 

The definition of “premises” excludes the case of lod¬ 
ger : it must prima facie also be taken to exclude the 
analogous case of a single cubicle reserved not for the 
occupation of a human being but for the occupation of 
a chattel, viz , a motor car ; provided of course that the 
owner of the premises does exercise a genera! right of 
control. {Fawcett, J.) THE INDIAN HOTELS CO. v. 

Phiroz Sorabji. 25 Bom. L. R. 84 = 88 I.C. 316 = 

A. I. R. 1923 Bom. 228. 

S. 2 (a) (i)—Standard Rent. 

- Standard rent is rent for which premises were 


■originally let after 1916. January 1st—“Standard 
rent ” between tenant and sub-tenant is not different. 

The only object of including in the definition of ‘land¬ 
lord’ a tenant, and in the definition of ‘tenant’ a sub¬ 
tenant, is to extend the benefits of the Rent Act to sub¬ 
tenants, but it was not intended that the standard rent 
■was to be determined by different standards between the 
original landlord and the tenant and between the tenant 
and the sub-tenant. Standard rent is the rent at which 
■the premises were originally let after 1st January, 1916. 
The standard rent is to be fixed in relation to premises 
and not in relation to persons and can, therefore, be only 
•one and not varying as between different individuals. 
Kingv. York (1919) W.N.K. 59, Ref. {Setalvad, J.) 
CHAPSI UMERSI v. Keshavji DAMJI. 

45 Bom. 744=23 Bom. L. R. 133 = 60 I.C. 960 = 

A.I.R. 1921 Bom. 224. 

S. 2—Sub-tenant. 


- Sub-tenant let in without landlord's consent is 

Jiot a “ tenant ” with respect to original landlord. 

If a tenant sub-lets premises, he becomes a landlord 
■with regard to his own tenant. But his tenant does not 
•come in contact with the original landlord unless there 
has been an assignment by which the rights and liabili¬ 
ties of the original tenant have been transferred to his 
sub-tenant, so that privity of contract arises between the 
landlord and the sub-tenant. Consequently the sub¬ 
tenant is only a tenant under the Rent Act with regard 
■to his own immediate landlord, and when the owner of 
the premises seeks to evict his own tenant, he cannot be 


BOMBAY RENT (WAR RESTRICTIONS) ACT 
(1918), S. 7. 

opposed by the person who has been put in possession 
without his consent by his tenant. ( Macleod, C. J. and 
Coyajee , /.) PERURI SURYANARAYANAN v. W. L. 

NaraSIMHA. 4:9 Bom. 685 = 89 I. C. 881 = 

27 Bom. L.R. 938 = A. I. R. 1925 Bom. 415. 

S. 2 (b) (ii) (as amended by III of 1923)—Tenancy. 

- Premises let mainly and substantially for pur¬ 
pose of shop—Tenant will not be protected. 

Where the real, main and substantial purpose for 
which certain premises were let, was the purpose of a 
shop and not of a dwelling-house, the tenant cannot be 
protected: Espon’s case, (1919) W. N. 171, Dist.; 
Waller v. Thomaz, (1921) 1 K.B. 541 ; Colls v. Parn- 
ham , (1922) 1 K.B. 325 ; Duke of Richmond V. Dawes, 
(1924) 38 T.L.R. 151 and Greig v. Francis, (1922) 38 

T. L.R. 519, Rel. on. (Rupchand BHaram , A. J. C .) 
Kanji Ladha V. Kanji Gowa. 22 S. L. R. 417 = 

115 I.C. 316 = A. I. R. 1929 Sind 36. 

Ss. 3 and 12—Re-entry. 

- Lease providing for lessor's right of re-entry on 

non-payment of rent—Provision operates only to the 
extent of standard rent. 

Although the Act does not make the payment by the 
tenant of the stipulated rent, being in excess of the 
standard rent, illegal and does not purport to affect the 
contract between the parties contained in the lease 
regarding the right of the lessor to determine the lease on 
failure to pay the stipulated rent. The right of re-entry 
on failure to pay the stipulated rent is an auxiliary 
provision to secure the payment of rent. Howard v. 
Fanshawe (1895) 2 Ch. 581, Foil. 

The Legislature by the Rent Act has cut down the 
stipulated rent and enacted that the standard rent is the 
only rent that the tenant is bound to pay. When, 
therefore, the principal obligation is thus modified by 
reducing the rent, this auxiliary right is, after the pass¬ 
ing of the Rent Act. available only for the purpose of 
securing the payment of the rent which is payable under 
the law, viz., the standard rent. Durell v. Greard, 
(1914) 84 L. J. K. B. 130, Foil. {Setalvad, J.) 
Kasturbhai Manibhai v. Hira Lal Dahyabhai. 

45 Bom. 535 = A. I. R. 1921 Bom. 307. 

S. 6—Liability to pay tax. 

- City of Bombay Municipal Act (Bombay Act 

III of 1888), S. 147 —Additional Municipal tax — 
Tenant liable to pay such tax—Notice is not necessary . 

S. 6 of the Bombay Rent (War Restrictions) Act, 
1918 applies to an entirely different state of facts to 
that which was intended to be covered by the provisions 
of S. 147. Under S. 147 (1), where the rent paid by 
the tenant is less than the rateable value, the landlord 
can recover from the tenant the tax which he has to pay 
on the difference between the rent payable by the tenant 
and the rateable value fixed by the Municipality. The 
right to claim from the tenant, under S. 147 (1), pay¬ 
ment of a certain portion of the Municipal taxes, which 
are primairly leviable under S. 146 from the lessor, 
has nothing to do with the question of rent payable by 
the tenant. ( Macleod , C. J. and Coyajee, J.) SORAB¬ 
JI RUSTOMJI SUBEDAR v. R. H. PATUCK. 

27 Bom. L. R. 1092= 89 I. C. 859 = 

A. I. R. 1925 Bom. 532. 

S. 7 (1)—Interpretation. 

- Extra sinn charged for electric light—Sum not 

taken into account in fixing standard rent•—No offence 
is committed. 

The supplying of electric lights on the passages of the 
building of which the premises in question form part is 
a matter of arrangement or contract between the tenant 



V 


815 


DECENNIAL DIGEST, 1921—1930. 


816- 


BOMBAY RENT (WAR RESTRICTIONS) ACT 
(1918), S. 8. 

and the landlord. Anything charged for it does not 
necessarily form a part of the rent, and where there is 
nothing to show that it did form part of the standard 
rent, its collection is not an offence. {Shah and A a;i/r, 

//) Emperor v. Ram Gopal. 45 Bom. loo 
JJ ' } A. I. R. 1921 Bom. 162. 

S. 8—Applicability. 

- Xot restricted to landlord but extends to lessee 

who grants a sub-lease. 

S. 8 does not in terms refer to a landlord. Any person 
who enters into an agreement in consideration of grant, 
renewal or continuance of a tenancy of any premises to 
require the payment of any premium or any other like 
sum in addition to the rent is within the scope of S. 8 
There was an agreement between the parties by which 
the defendant, who was a sub-tenant of certain premises 
for 3 years, was to procure the plaintiffs a lease for 
occupation of the premises and to secure the same for 
ten years to the plaintiffs in consideration of their pay¬ 
ing the standard rent Rs. 225 per month and of their 
agreeing to pay 2,275 per month for a period of ten 
years making a total of Rs. 2,73,000 to the defendant 
for his trouble in securing the premises to the plaintiffs. 
Held the agreeme.it was unlawful. 

Quaere whether a person who is in no sense connected 
with the premises would be within the scope of the 
section. ( Shah, Ag . C. J. and Crump, J .) SHAVAK- 
SH'WV DlNSHAH v. MOTOR UNION INSURANCE CO. 

25 Bom. L.R. 1313 = 841. C. 953 = 

A. I. R. 1924 Bom. 295. 

S. 9—Compromise. 

_ portion of premises demised required by land¬ 
lord for his own use—Tenant offering to give up a part 
under a compromise—Court can enforce the compromise. 

In a suit for ejectment by landlord of his tenant if he 
establishes that he requires only a portion of the pre¬ 
mises for his own use, which’portion can be severed and 
the tenant is willing to give up, under a compromise 
arrived at during the pendency of the suit the Court can 
order the tenant to give up such a portion only. {Mac- 
lead, C. J. and Shah , /.) KUNDANMAL DOWLATRAM 
v LAKHMICHAND CHHOGMUL. 45 Bom. 1294- 

23 Bom. L. R. 559 = 63 I. C. 1007 = 

A. I. R. 1921 Bom. 73. 


S. 9 (1) and (2)—Condition precedent. 

- Payment of arrears of rent before suit is condi¬ 
tion precedent to claiming protection under Act. 

S. 9 (1) does not mean that the conditions there laid 
down are conditions which apply at the date of the order, 
and that even if a tenant has made any default in paying 
the rent and is in arrears at the time that the suit is 
filed, yet he has under S. 9 (1), a locus poenitcntoc and if 
he brings the arrears of rent into Court, the Court can¬ 
not make an order for the recovery of possession. In 
both the English and the Indian sections the words “con¬ 
tinues to pay” and the word “pays” respectively, refer 
to the time anterior to the filing of the suit. S. 9 (2) is in 
the past tense because it refers to past acts of waste or 
conduct in the past which has been an annoyance. S. 9 
(1) is in the present tense because that section merely 
describes the sort of tenant who is entitled to claim 
protection under the Act. {Pratt, /.) MATHURADAS 

Maganlal V . Nathubhai Vithaldas. 

25 Bom. L. R. 345 = 701. C. 920 = 47 Bom. 756 = 

A. I. R. 1923 Bom. 387. 

S. 9—Ejectment. 

——Landlord requiring rented premises reasonably 
and bona fide— Landlord and not the Court , is to decide 
how much space he rquires. 


BOMBAY RENT (WAR RESTRICTIONS) ACT? 

(1918), S. 9. 

To prevent the Landlord from occupying a space in 
his own premises equal to the space previously rented by 
him for his own business in another place would be- 
going entirely beyond the jurisdiction of the Court in. 
cases falling under the Rent Act. It is for the landlord 
and not for the Court to decide whether he should occupy 
as much or less space for his business in his own pre¬ 
mises. ( Maclcod, C. J. and Shah , /.) NOWROJL 
HORMASJI PATHAK v. SRINIVAS PRABHU. 

24 Bom. L. R. 95= 

66 I.C. 929 = 46 Bom. 632 = A. I.R. 1922 Bom. 222.. 

- Ejectment of a tenant by the landlord — Occupa¬ 
tion of servant is not that of landlord where it is in part 
for remuneration—Bid such occupation is a sufficient 
cause for ejecting tenant. 

Where the staff of employees of the landlord company 
occupy premises under circumstances which show that 
their accommodation is part of their remuneration, the 
occupation by the staff is not the occupation of the land¬ 
lord under S. 9 (2j of the Rent Act. But the accommoda¬ 
tion of the staff is a satisfactory cause, within ; the- 
meaning of the above section for the ejectment of a 
tenant who is not one of the staff. {Pratt, J.) NIPPON 

Menkwa Kalmshiki v. F. Pori lock. 

24 Bom. L. R. 54 = 65 I. C. 677 = 

A. I.R. 1922Bom. 70.. 

S. 9—Lease. 

- Sub-lease—Rights of sub-tenant when the lease 

terminates , also terminate. ' 

The term “ tenant ” in S. 9 does not include a sub¬ 
tenant. The sub-tenants hold on a precarious title and, 
when the tenancy under the head lease terminates their 
right to possession terminates too. Unlike trespasser 
they come in by right but like trespassers they hold over 
without right, and they are in the same position as- 
trespassers. {Pratt, /.) SUGAN CHAND Sa\AICHANI> 

v. motilal Durgaprasad. 

24 Bom. L. R. 154 = 67 I. C. 130 = 

A. I. R. 1922 Bom. 197.. 

S. 9 ( 2 )—Premises. 

__ Landholder must not be kept out if he wants pre¬ 
mises for his own use. 

It is not the policy of the Act that a man should be 
kept out of his premises, if he shows good ground that 
he wants them for his own use. {Maclcod, C. J. and~ 
Fawcett J ) BH AG WAN DAS MAGANLAL v. KAIKHU- 
SHRU ADURJI. 45 Bom. 928 = 23 Bom. L. R. 287 = 

I 611. C. 273 = A. I. R. 1921 Bom. 212.. 

• S. 9—Reasonable requirement. 

' -A bona fide requirement of a small fraction of- 

i the premises leased does not amount to a reasonable 
[ requirement of the whole of the premises. {Pratt, /.)• 

Vithaldas Bhagvandas v. Nagubai M. Joshi. 

1 23 Bom. L. R. 856 = 681.0. 330 = 

A. I. R. 1921 Bom. 54. 


S. 9 (2)—Satisfactory cause. 

- Tenant making default in payment of rent evm 

when demanded—He harassing landlord by his conduct 
—He subsequently tendering overdue rent—His conduct 
is satisfactory cause within S. 9, Cl. (2) —Subsequent 
tender or payment in Court is of no avail. 

A person 6" was in occupation of a tenement of smalF 
premises within the meaning of Bombay Kent (War 
Restrictions) Act, of 1918. Notice of ejectment was- 
given to him by the landlord. He had made default in¬ 
payment of rent for three months prior to the notice 
and had been very irregular in the payment of rent evenr 
before that. He failed to pay rent even when demands 
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were made every month by the landlord’s mehta on the 
tenant’s premises. His conduct in general showed that 
he was bent on harassing the landlord. He subsequently 
tendered the overdue rent and paid the same in the 

Court. . 

Held, that the conduct of the tenant was satisfactory 

cause within the meaning of S. 9 (2). His subsequent 

tender or payment in Court was of no avail and it was 

not competent for any Court to condone his failure to 

pay rent either under S. 114, T. P. Act, or under any 

other Act : A. I. R. 1923 Bom. 387 and Brewer v. 

Jacobs , (1923) 1 K. B. 528, Rtl. on. ( Rupchand Bi- 

laram , A. J. C.) ALLIBHOY ADAMJI v. GORDHAN- 

DAS JEENABHOY. 23 S. L. R. 29 = 1111. C. 530- 

A. I. R. 1929 Sind 13. 

S. 9 —Statutory Tenant. 

- Statutory tenant must pay standard rent if he 

holds over after notice of ejectment. 

A tenant holding over after notice to quit, by the 
landlord and remaining in possession under S. 9 of the 
Bombay Rent (War Restrictions) Act is liable to pay the 
standard rent to the full extent allowable by the Act. 

( Macleod , C.J.and Crump , J.) KALIANMAL 1IL- 
LOCKCHAND V. DHARAMSEY JETHA. 

26 Bom. L. R. 141 =80 I. C. 253 = 

A. I. R. 1924 Bom. 330. 

- Object is to prevent statutory tenant from 

making profit out of statutory tenancy. 

The first part of the section refers to the act of a 
tenant whose lease has terminated, and therefore the 
sub-letting must have occurred after the expiry of the 
lease. In the second part of the sub-section the term of 
the lease must be fixed before the sub-letting. The 
object of the sub-section is to prevent a statutory ten¬ 
ancy being used as a source of profit by a tenant who 
does not require the premises for his own occupation. 
The first part refers to a tenant who holds over under 
S. 9 (1), and the second part to a tenant who sub-lets 
beyond his term in expectation of a statutory tenancy. 
(Pratt, /.) MADHAVJl VlRJI v. LAKSHMIDAS MULJI. 

25 Bom. L. R. 1178=48 Bom. 257 = 
811. C. 843 = A. I.R. 1924 Bom. 99. 

S. 10—Decree. 

- Decree by Presidency Small Cause Court for 

possession passed before coming into force of the Act — 
Order, staying execution till further order, is within 
jurisdiction—But Court must not take into account the 
fact that decree-holder prior to coming into force of 
Act did not give reasons for possession. 

An order staying execution, till further order, of a 
decree passed by the Presidency Small Causes Court 
prior to the coming into force of the Act, is not without 
jurisdiction. But before the Bombay Rent Act came 
into force, there was no necessity for a landlord to give 
any reason at all why he required the premises, so that 
is not a matter which a Court executing, after the 
coming into force of the Act, a decree for possession 
passed before, ought to take into consideration in the 
slightest degree. The only question which the Court 
has to consider is whether at the time the landlord 
seeks to execute the decree he reasonably requires the 
premises for his own use. ( Macleod , C. J.and Fawcett , 
/.) BhagvvandAs Maganlal v. Kaikhushru 
Adurji. 45 Bom. 928 = 23 Bom. L. R. 287 = 

61 I. C. 273 = A. I. R. 1921 Bom. 212. 

S, 10—Possession. 

- Presidency Small Causes Courts Act , S. 43— 

Bombay Rent Act (II of 1918 )—Order for possession 
cannot be varied by the Small Causes Court . 

D. D.~VOL. 1—52 


BOMBAY RENT (WAR RESTRICTIONS) ACT 

(1918), S. 10-A. 

The Small Causes Court has no jurisdiction to alter 
or amend the terms of a decree or order for possession 
once it has been passed under Chapter VII of the Presi¬ 
dency Small Causes Courts Act. There is nothing in 
the Rent Act (II of 1918) which gives the Small Causes 
Court any power to alter orders for possession made in 
due course. The Court may fix the time forgiving 
possession at a considerable interval from the date of 
decree. But once the time is fixed, the plaintiff is 
entitled to the benefit of that order. ( Macleod , C. /. 
and Shah, /.) JAMSHEDJI HORMASJI V. GORDHANDAS 
GOCULDAS. 45 Bom. 1048 = 62 I. C. 45 — 

23 Bom. L. R. 442 = A. I. R. 1921 Bom, 201. 

S. 10-A.—Bar to application. 

- Date of bringing motion in Court is the date of 

application. 

The date on which the copy of the notice of motion is 
lodged with the Prothonotary should not be taken as the 
date of the application. The date of the application is 
the date on which the motion is brought on in Court. 31 
C. 150 Foil. (Pratt, J.) NAZARALLY v. V. V. KANE- 
mar Venkapiya. 25 Bom. L. R. 13 = 

85 I. C. 432 = A. I. R. 1924 Bom. 2891 

- —Notice of motion filed within six months — 

’ Application coming before Court after six mouths 
Application is not barred . 

When an application is to be made to the Court, it 
commences to be made when a notice of motion is first 
in the proper office of the Court. 10 Ch. 92, Foil. (Mac¬ 
leod C. J. and Crump, J .) V. V. K. VENKAPA1YA v.. 
Nazerally Tyabally. 47 Bom. 764 = 

25 Bom. L. R. 484=86 I. C. 440 = 

A. I. R. 1924 Bom. 36.. 

S. 10-A—Procedure. 

•Defendant applying for restoration and becomin 

m V 




— w * * + 

successful on merits—Act expiring i?i the meantime 
before order was passed in his favour—Proceedings 
ipso facto terminate and defendant cannot succeed . 

Plaintiffs filed a suit on June 14, 1923 to evict defen¬ 
dants on the ground that they had given them notice to 
quit as the plaintiffs wanted the premises for their own 
use and requirements. On the faith of this requisition 
the defendants agreed to vacate under a consent decree 
passed on August 24, 1923, by which they agreed to 
give possession by January 31, 1924. On August 20, 
1924, defendants took out a notice of motion asking the 
Court to pass an order not only for the restoration of 
the premises to the defendants, but also for damages on 
the ground that the requisition on which they were evict¬ 
ed was mala fide. It was found that the requisition on 
which the plaint proceeded was a false requisition, and 
the occupation of the plaintiffs was a pretence. It was 
not, therefore, bona fide and in the ordinary circum¬ 
stances the defendants would have been entitled on the 
notice of motion to an order for restoration, and also 
for an order for payment of compensation. The 
Bombay Rent (War Restrictions) Act (No. II of 1918) 
with reference to business premises however expired 
before any order was actually passed. 

Held, that the defendants’ right to apply to the 
Court for restoration, and for payment of compensation 
did not survive the expiration of the Act. If proceed¬ 
ings taken under a temporary statute are not terminated 
before the period of statute expires, then on the 
expiration of the statute the proceedings ipso facto are 
determined. (Macleod, C. J. and Coyajee, /.) R. K. 

Mody & Co. v. Mahomed bhai Abdool Hus¬ 
sain & Co. 87 I.C. 793 = 49 Bom. 724= 

27 Bom. L. R. 595=A. I. R. 1925 Bom. 378. 
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BOMBAY RENT (WAR RESTRICTIONS) ACT 

(1918), S. 13. 

S. 13—Standard rent. 

- Finding as to standard rent is not judgment in 


rem. 


BOMBAY REVENUE JURISDICTION ACT 

(1876), S. 4. 

S. 17—Irregularity. 

•Objection under S. 17 amounts to material 


The finding of a Judge as to what the standard rent 
of particular premises is, cannot be called a judgment in 
rem. The fixing of the standard rent is a matter to be 
decided between the parties (A ennedy. J. C . and Rup- 
chand Bilaram. A.J.C.) L. T. PINTO v. N.R. SETHNA. 

911. C. 97 = A. I.R. 1926 Sind 120. 

- House held under lease—Part of premises let out 

by lessee—Rent of part sub let forms basis of standard 
rent. 

Where a person takes on lease for a certain sum an 
entire building from its owner and lets out portions of 
it to different tenants, the “ standard rent ” for the 
portion so let out is to be fixed on the basis of the 
amount at which it was let and not on the basis of the 
amount at which the building was taken on lease. S. 13 
(a) of the Act contemplates a case where there is no 
letting of the part at the period at which the basic rent 
has to be determined but the whole is let at that period 
and the basic rent or standard rent of the part has to be 
ascertained with reference to the letting of that whole. 
{Pratt. J.) DHANRAJGIRJI NARSINGIRJI v. W. G. 
Ward. 49 Bom. 357 = 88 I. C. 886= ( 

27 Bom. L. R. 877 = A. I. R. 1925 Bom. 400. , 

BOMBAY RENT (WAR RESTRICTIONS, No. 2) 

Act (VII OF 1918). | 

Ss. 4 (a) and 15—Controller’s decision. 

- Question whether premises are small or big — Con¬ 
troller's decision is final unless varied by Committee. 

S. 4. paragraph ( a ), gives complete powers to the 
Controller to determine whether any premises are or are 
not small premises. If the landlord or the tenant 
objects to any finding of the Controller under Section 4 
(a), he has the power to appeal within 14 days to the 
Committee. But the order of the Controller shall be 
effective in all respects unless and until so varied by the 
Committee or unless it is clearly without jurisdiction. 
■{Kennedy. J.C.and Aston , A. J. C.) ISSAJI 1BRA- 

himji v. Shivram Jaduva. 16 S. L. R. 158 = 

83 I. C. 335 = A. I. R. 1921 Sind 79. 

S. 4, cl. 6 and (b)—Standard rent. 

- No alteration in , can be made in the absence of 

change of conditions. 

Clause 6 of S. 4 must be read with clause {/>) of the 
same section and when so read it is perfectly clear that 
an alteration in the standard rent cannot be made by the 
Controller unless there is a change of conditions in the 
premises that are leased. ( Kincaid. J. C. and Ray¬ 
mond. A. J. C.) VELJI HIRJI v. CHELLARAM 
COOVERJI. 17 S. L. R. 312 = 73 I. C. 319 = 

A. I. R. 1923 Sind 15. 

S. 17—Certificate. 

- —Premises at monthly rent of Rs. 1/— Controller's 

certificate not in existence—Suit for ejectment — Plain¬ 
tiff must apply and annex a certificate under .9.4(1) 
(rt) and {b). 

In a suit for ejectment from premises having monthly 
rent not exceeding Rs. 30 the plaintiff must annex to the 
plaint a copy of the order after making an application 
to the Controller to determine whether the premises are 
or are not small premises or to fix their standard rent, 
under S. 4 (1) {a) and {b). It is no valid defence that 
there was no order of the Controller in existence. 
■{Patkar and Baker , J J.) GOPAIJl UMERSEY v. 
Devji Naranji. 53 Bom. 432 = 118 I.C. 545 = 
31 Bom. L. R. 387 = A. I. R. 1929 Bom. 220. 


irregularity though not want of jurisdiction. 

The objection based on S. 17 not affixing to the plaint 
a certificate under S. 4 (1) (</) and {b) though does not 
amount to want of jurisdiction in the Small Cause Court 
it amounts to material irregularity in the exercise of its 
jurisdiction. {Patkar and Baker , //.) GOPALJI 

Umersey v. Devji naranji. 63 Bom. 432= 

118 I. C. 545 = 31 Bom. L. R. 387= 

A. I. R. 1929 Bom. 220. 

BOMBAY REVENUE JURISDICTION ACT (X 
OF 1876). 

S. 4—Bar to suit. 

- A suit for refund of contribution under Act III 

of 1874 is barred unless exempted by Act XI of 1852— 
Bombay Hereditary Offices Act {III of 1874)— Bombay 
Titles to Rent-Free Estates Act {XI of 1852). 

Land ravenue in S. 3 is defined as including “ any 
cess or rate authorised by Government under the pro¬ 
vision of any law for the time being then in force,” and 
the suit for a refund of the contribution levied under 
Act III of 1874 would, therefore, be barred unless exemp¬ 
tion is claimed by virtue of an adjudication under Act 
XI of 1852, which declares the particular property to be 
exempt {Sir John Wallis.') LAXMAN RaO v. SHRI- 

nivaS a. 51 Bom. 830 = 54 I.A. 380 = 

29 Ropl. L. R. 1484 = 46 C. L. J. 393= 
39 M. L. T. 527 = 1051.0.694 = 
A. I.R. 1927 P. C. 217 = 53 M. L. J. 475(P.C.). 

■Order by Revenue Officer that a person is not 


vatandar—Suit for declaration that the order is bad is 
barred even against Government. 

When an order is made on a specific decision by a 
Revenue Officer that a person is not a vatandar, a person 
seeking to obtain a declaration from a Civil Court that 
the decision is bad certainly seeks to • avoid that order 
and so is barred by S. 4 (a) (3), and if the suit seeks 
relief against Government relating to vatan land it falls 
within the first paragraph of that clause ; F. A. No. 269 
of 1918, Appr. {Madcod. C.J. and Coyajee. J.) 

Baslingappa Gouda v. Secretary of State. 

28 Bom. L. R. 651 = 95 I. C. 1008= 

A. I. R. 1926 Bom. 417. 

S. 4 (a)—Commutation of Vatan Services. 

- Order of commutation of "vatan services passed 

without observing Bombay Hereditary Offices Act , .9. 73 
—Suit to set aside the order lies. 

Where a Collector orders, at the instance of the 
widow of the last vatandar, commutation of kulkarniki 
services and the procedure prescribed by the Bombay 
Hereditary Offices Act, S. 73 is not observed by the 
Collector while passing the order, the order is ultra 
vires. A suit in a Civil Court to set aside the order is 
not barred by the provisions of the Bombay Revenue 
Jurisdiction Act (X of 1876), S. 4 (n). {Maclcod , C. J. 
and Crump. J.) BHIKAJI LaXMAN V . THE SECRE¬ 
TARY of State for India. 921. C. 110= 

49 Bom. 554 = 27 Bom. L. R. 463= 

A I. R. 1925 Bom. 365. 

S. 4 (f)—Compensation. 

- Order for compensation for additional police by 

the District Magistrate not within the section . 

The section refers to cess or rate authorised by Gov¬ 
ernment and not to cess or rate authorised by the Dis¬ 
trict Magistrate with the previous sanction of the Com¬ 
missioner. The provision cannot apply where the lega- 
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•lity of the order of the Government is questioned. It 
would apply to a cess or rate which is authorised, that 
is legally authorised, by the Government. ( Shah* Ag. 
G. J. and Kemp, J.) BHAGCHAND DaGADUSHA z/. 

.Secretary of State for India. 

26 Bom. L. ft. 1 = 48 Bom. 87 = 90 I. C. 13 = 

A. I. ft. 1924 Bom. 1. 

S. 4—Construction. 

- Section must be strictly construed—Collector 

re fusing to declare alienation null and void — Jurisdic- 
.tion of Civil Court to decide that question is not barred. 

S. 4 which ousts the jurisdiction of the Civil Courts 
in particular cases, should be very strictly construed, 
and when the Collector on an application for a declara¬ 
tion that an alienation is null and void refuses to make 
.a declaration to that effect, there is no such order 
against the applicant which prevents his going to a 
Civil Court for the determination of the question whether 
•or not the alienation is binding on him, and therefore it 
•is open to him to ask tne Courts to decide that question, 
and the courts would have jurisdiction to decide it. 
f Macl cod, C. /., Shah and Hayward, J J.) DATTA- 
TRAYA KESHAV DESHPANDE V. TUKARAM RAGHU 

‘ChoraGE. 45 Bom. 1141= 611. C. 572 = 

23 Bom. L. ft. 376 = A. I. ft. 1921 Bom. 17 (F. B.). 

S. 4—Jurisdiction. 

———Bombay Hereditary Offices Act, (111 of 1874) 
S. 36, Cl. 3— Declaration of status of “ watandar ” and 
/)f nearest heirship can be granted by Civil Court. 

A Civil Court has jurisdiction to try a suit for decla¬ 
ration that the plaintiff has a right to the status of a 
“ vatandar ” and that he is the nearest heir of the 
•deceased “ vatandar.” Such a suit not being barred by 
S.,4, Bombay Revenue Jurisdiction Act. 8 Bom. 25 ; 
18 Bom. 516 ; (1888) P. J. 224 ; (1896) P. J. 666 ; 
34 Bom. 101 ; 40 Bom. 55, Foil, and A. I. R. 1927, 
P. C 17, Expl. {Patkar and Wild, //.) HaNMANT 
R.AMCHANDRA KULK.AKNI v. SECRETARY OF STATE. 

54 Bom. 125 = 32 Bom. L. ft. 155 = 

A. I. ft. 1930 Bom. 254. 

S. 4 Cb)— Objection. 

- Objection under must be one reaching them 

directly. 

An objection to come within either of the two heads 
•of clause {b) of S. 4 must be an objection which 
reaches them directly, i.e., an objection to them per se 
which admits the liability to pay land revenue on the 
part of the objector but quarrels with its amount or 
incidence or the validity and effect of the notification of 
survey settlement as by themselves objectionable, not 
because some other right affects them or makes them 
inapplicable to this particular case. 28 Bom. 74, Foil. 
iSkah, Ag. C.J., and Pratt, J.) DAMODAR MAHADEO 

Bhonde V. Kashinath Sadasiv. 76 I. C. 897 = 
24 Bom. L. ft. 1040 = A. I. ft. 1923 Bom. 79. 

S. 4—Suit—Maintainability of. 

- C laim to property as “ vatandar ” decided by 

'Government or its office}—Suit to set aside such order 
is not maintainable. 

A suit to set aside an order passed by Government or 
by a duly authorised officer in its behalf, relating to a 
claim to a property appertaining co the office of a 
41 vatandar” is barred by S 4 of the Act. (Patkar and 

Wild, //.) Hanumant Ramchandra Kulkarni v. 
Secretary of State. 54 Bom. 125= 

32 Bom. L. ft. 155=A. I. ft 1930 Bom. 254. 


BOMBAY REVENUE JURISDICTION ACT 
(1876), S. 11. 

Suit against pledgee for damages for fraudulently 
inducing mamlatdar to raise attachment and thus 
preventing realization of rent decree does not lie 1 ort. 

Mamlatdar passed a decree in P's favour in an 
assistance suit for rent. In the course of the execution 
proceedings under that decree A’ got attached a buffalo 
belonging to G. On this S applied to the mamlatdar 
to raise the attachment on the ground that the buffalo 
had been pledged to him, and the mamlatdar accepting 
his allegation did so. A sued for damages alleging that 
A fraudulently put forward a claim to the butfa.o and 

thus prevented A from realizing his decree, 

Held, (per Marten. C. /.)-No action in tor to 

obtain damages for S's fraud, in inducing the marnlat- 
dar to decide the attachment question in his favour, 
would lie, the result of the suit substantially being to 

re-hear the decision of the mamlatdar on the very point 

as to whether the buffalo was pledged to S. 

Held, (per Murphy, /.).—The case arose out of the 

execution proceedings in the assistance suit an was 
barred by S. 4 (r). ( Marten, C. J., and Murphy, J.) 
SADASHIV LAK.SHMAN V. RADHABAI VlSHNU. 

31 Bom. L. ft-504=119 1. C 798 = 




- Suit for declaration that suit is Jangam is bar¬ 
red but one for declaration that Collector ha: no power 
to levy rent in excess of full assessment is saved by S. 5. 

The British Government continued certain lands by a 
Sanad “ as the service emoluments appertaining to the 
office of Jangam” to an ancestor of defendants 2 and 3. 
But the Swami of Hiremath at Haveri remained in 
possession since 1854. Plaintiff w T as the successor-in- 
title of this Swami. At the time of the issue of Sanad 
in 1868 the full assessment w r as Rs. 90. At the revision 
Survey in 1876 it was raised to Rs. 129 and in 1909 to 
Rs. 145-8-0. The Collector on the application of 
defendants 2 and 3 in 1915 levied full economical rent 
and recovered it from plaintiff, who, in 1918, sued for a 
declaration that he was a Jangam of Hiremath and for 
an injunction to restrain the Secretary of State (defen¬ 
dant 1) from recovering full rent from plaintiff and 
paying to defendants 2 and 3. Held (1) that the plain¬ 
tiff was entitled to an injunction restraining defendant 1 
from recovering any rent in excess of the full assess¬ 
ment : (2) that the plaintiff’s claim that he was Jangam 
w r as barred by S. 4 ; and (3) that the claim of the 
plaintiff for declaring that the order of the Collector was 
ultra vires even if it fell under S. 4 was saved by S. 5 (<z) 
{Shah and Kemp, J J.) PATDAYA MUPPAYYA v. 

Secretary of State. 48 Bom 61 = 

25 Bom. L. ft. 1160 = 82 I. C. 577 = 

A. I. ft. 1924 Bom. 273. 

S. 4—Vat an Register. 

- S. 4 precludes a Court from entertaining a claim 

to cancel vat an register. 

The words of S. 4 are w’ide enough to preclude the 
Courts from entertaining any claim to the vatan offices 
in opposition to the claim of the hereditary officers 
recognized or appointed under the Act, and also any 
claim for the cancellation of the vatan register. {Sir 
John IVallis.') LAXMAN RaO v. SHRINIVAS. 

51 Bom. 830 = 54 I. A. 380 = 
29 Bom. L. ft 1484 = 46 C. L. J. 393= 
39 M. L. T. 527 = 105 I. C. 694= 
A. I. ft. 1927 P. C. 217 = 53 M. L. J. 475 (P. C.). 

S. 11—Bar to Suit. 


- Buffalo attached in execution of decree in assis¬ 
tance suit—Attachment raised on pledgee's objection — 


- Collector's refusal to grant sanad— No appeal 

preferred under Land Rev. Code—Suit is barred. 
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bombay revenue jurisdiction act 

(1876), S. 11. 

S. 11 clearly bars any suit on account of the Collector s 
refusal to grant the plaintiff a sanad, as the plaintiff 
has to prove, previously to filing the suit, that he had 
presented all such appeals allowed by the law for the 
time being in force, as within the period of limitation 
allowed for bringing such suit it was possible to present. 

(. Macleod, C.J. and Crump , /.) AMBARAM KX’BERDAS 

v. Secretary of State. 74 1 c - 

A. I. R. 1923 Bom. 416. 

-- Notice of demand by Mamlatdar—Suit foi decla¬ 
ration of rent-free rights is not barred by failure to 
appeal against the notice. 

Where the plaintiffs held their land fice of rent, and 
they were all of a sudden served by the Mamlatdar wit 
a notice of demand to pay assessment and the plaintins 
filed a suit for a declaration that they were entitled to 

hold their land rent-free :— , r 

Held, the suit is not barred under S. 11 {Maclcoci , C. 

J. and Shah, J.) NATHURAM HlRALAL iHAKORt'. 

Secretary of State for India. 67 I. C. 

24 Bom. L. R. 402 = 46 Bom. 811 = 

A. I. R. 1922 Bom. 274 

S. ll—Suit—Maintainability of. 

__ Order by Collector to remove encroachment—No 

appeal preferred—Suit to set aside is net maintainable. 

A person against whom an order was passed by the 
Collector to remove an alleged encroachment and who 
preferred no appeal against the order within 2 months 
thereof is barred under S. 11 of the Act from after- 
wards’suing in the Civil Court, to get the order set aside. 
{Macleod, C. J. and Heaton, J.) DA\ AL KUSHAL v. 

Secretary of State. 59 I. C. 122= 

22 Bom. L. R. 1089. 

Ss. 12 and 4—Claim against ^Government. 

- Claim against Government jurisdiction as to 

which is excluded by S. 4 .—Claim is referable to the 

High Court. . 

A dispute arose between Shri Bala Maharaj, as clai¬ 
mant to the lands, the title to which was in controversy 
and the first respondent, Shri Jagannath Maharaj, as to 
which of them was the validly adopted son of the late 
Baba Maharaj, the original grantor. Jagannath, who 
was then a minor, brought a suit in the Court of the 
First Class Subordinate Judge of Poona against Bala, 
who claimed to be the properly adopted son, to establish 
his own title. The special purpose of the suit was to 
have it determined that Jagannath had been validly 
adopted by Baba’s widow, and that it was consequently 
impossible for her to make, as she had endeavoured to 
do, a second adoption of Bala less than two months later. 
A point relied on by the latter it* his written statement 
was that the approval of His Highness the Maharajah 
of Kolhapur was necessary to such an adoption and that 
such approval not having been given, the earlier adop¬ 
tion was void. In July. 1906 the Subordinate Judge deci¬ 
ded in favour of Jagannath, holding that he had been 
validly adopted as the son of Baba. It was held, as 
consequence, that no title or interest in the property of 
Baba had passed to Bala, and he was restrained by in¬ 
junction from interfering with Baba’s property. The 
High Court at Bombay reversed this but the Privy 
Council, differing, restored the judgment of the Subordi¬ 
nate Judge. To these proceedings the Maharajah of 
Kolhapur, who was no party to them, finally took excep¬ 
tion, and he and Bala made representations to the 
Government of Bombay to the effect that, as the adop¬ 
tion of Jagannath had not received the approval of His 
Highness, the adoption could have conferred no title to 
the property of Baba, and that it must go to Bala, whose 


BOMBAY SALT ACT (1890), S. 11. A * ’ 

• _ 11 ^ ^ j | 

adoption the Maharajah had approved. The Bombay- 
Government thereupon referred the point raised by this- 
claim to the High Court under S. 12 of the Bombay 
Revenue Jurisdiction Act of 1876. On the contentioiv 
that the Government had no power to refer the question, 
to the High Court. 

Held , the Maharajah of Kolhapur had himself a claim\ 
coming within the language of the Act. He was seek¬ 
ing to have it declared that the lands in question were 
not subject to the Summary Settlement and , should 
therefore go to Bala, whose adoption he had sanctioned.. 
There was accordingly a claim against the Government* 
jurisdiction as to which under the Act of 1876 was exclu¬ 
ded by S. 4, this claim being that the lands were held 
under treaty or as Saranjam or on other political 
tenure and as the Maharajah’s position and rights on the 
question of adoption were not affected by the result . of 
the proceedings w’hich were disposed of by the decision 
of the Privy Council, for to these proceedings he had 
not been a party, the real question is whether power to 
answer the question referred to by the Government did 
not come to the High Court because the case was one of 
the cases excluded by S. 4. The claim in question was 
one of those excluded by S. 4 and was therefore refera¬ 
ble to the High Court. ( Viscount Haldane.) MAHA¬ 
RAJAH of Kolhapur v. Balamaharaj. 

28 C. W. N. 906 = 1923 M.W N. 638- 48 Bom.. 1 - 

50 I A 308 = 26 Bom. L. R. 252 = 33 M. B-T- 37 8 

77 I. C. 100 = A I. R. 1923 P. C. 194.- 

S. 12 —Jurisdiction. 

■A fat ter that might not be tried by Civil Court be- 


fore passing of Act—Reference by Government—High 
Court has jurisdiction. 

The High Court has jurisdiction to hear the matter 
referred to it by the Government although the matter 
may be such that before the passing of the Act it could, 
not have been tried or investigated by a Civil Court. 
(Macleod, C. Pratt and Fawcett , CfCjC NC 
HARIHAk PANDIT. In re. ??? 

23 Bom. L. B. 161 = 61 1. C. 146 - 

A.I.B. 1921 Bom. 107.. 

•S. 12 gives jurisdiction according to what rules 


cost of reference should be taxed — Meaning of ‘in each 

The last paragraph of S. 12 gives the High Court the 
jurisdiction not only to say which of the parties- 
should bear the costs of the reference, but also avoiding 
to wh at rules the costs of the reference should be taxed 
and the words ‘in each case’ imply the jurisdiction of the- 
High Court to give special directions in each case. 
{Macleod, C. /., Pratt and Fawcett, //.) AN NATH 

VASUDEO, In re. _ 

23 Bom. L. R. 189 = 611. 0.271- 

A. I. R. 1921 Bom. 7U 

BOMBAY SALT ACT (II OP 1899). 

Ss. 11 and 47—Lease. 

- Condition , mt to sub-lease without written' 

permission—Sub-lease without pet mission is void — 
Contract Act, S. 23. 

The lessee, from the Government, of Salt pans on 
condition not to sub-let them without written permission 
cannot do so without such permission, and the sub-lease- 
against the condition of the license is unenforceable at 
law. Ismalji Yusufali v. Raghunath Lac hi ram, 
33 Bom. 636, Followed. {Maeleid. C. J . and Shah , /•> 
RABIABIBI V. GaNGADHAR VISHNU PURANIK. 

24 Bom. L.R. 111=66 I.C. S98=46 Bom. 661= 

A. I. B. 1922 Bom. 
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.BOMBAY SALT ACT (1890), S. 11. 

S. 11 —Salt—Manufacture of. 

- Licensee admitting partners but manufacturing 

salt himself cannot be said to have contravened the 
provision against alienating benefits of the license— 
Contract Act , *S. 23. 

A licensee of salt manufacture cannot be said to 
contravene the terms of his license whereby he is 
prohibited from alienating the interest, simply because 
he admits members of his family and others as partners, 
who, however, do not actually take part in the manu¬ 
facture, nor is there any document directly transferring 
the right of manufacture to such partners. (Viscount 
’Cave.) GORDHANDAS KESSOWJI v. CHAMPSEY 

DOSSA. A. I. R. 1921 P. C. 137. 

BOMBAY STOCK EXCHANGE RULES. 

Interpretation. 

—- Rule (c) cannot be read as an express stipulation 

within S. 121, Contract Act. 

Rule (<r) of the Bombay Stock Exchange cannot be 
read as an express stipulation in the sense of S. 121 
because it does not say what S. 121 provides must be 
said and the rule has nothing to do with the perfection 
■of contracts or the passing of property. It is for quite j 
another purpose. (Viscount Dunedin .) MaNECKJI 

Pestonji Bharucha v. Wadilal Sarabhai & 
>CO 50 Bom. 360=53 I.A. 92 = 

24 A. L. J. 657 = 30 C. W. N. 890 = 

28 Bom. L.R. 777 = 43 C. L. J. 508 = 
94 1. C. 824 = 1926 M. W. N. 499= 1 
A. I. R. 1926 P. C. 38 = 51 M. L. J. 1. (P. C.) 

’.BOMBAY SUMMARY SETTLEMENT ACT (II 
OF 1863). 

Summary Settlement. 

■■The British Government granted by a Sanad some 
villages in the Taluqs Chikodi and Manowlee as “Inam 
Dharmadaya” to one B to be enjoyed from son to 
grandson &c., from generation to generation. Afterwards 
the British Government ceded the Talukas of Chikodi 
and Manowlee to the Maharajah of Kolhapur. In 1821 
the Maharaja granted some more villages in the said 
Talukas to B. In 1826, a treaty was concluded between 
the British Government and the Maharaja and one of 
tbe articles of that treaty provided that the Maharaja of 
Kolhapur promised to continue to B his lands and rights, 
and the British Government guaranteed enjoyment of 
•those villages to the grantee for life. The Maharaja 
did not keep his promise not to molest B and the British 
Government made a further treaty in 1827 with the 
Maharaja, which provided that the latter should give 
back to the former the said Talukas in the same state in 
which he received them ; and that as the Maharajah 
had never ceased to annoy and distress B by seizing his 
villages and other property, it was thought necessary to 
■extend the guarantee of the British Government to B’s 
•descendants and the Maharajah accordingly engaged 
•never to molest them. On the introduction of the Sum¬ 
mary Settlement in 1863 the Government was of opinion 
•that no prima facie case had been made out for exclu¬ 
ding B's lands from the benefit of the Summary 
Settlement on the ground of their being held on political 
•tenure, and therefore the summary settlement was 
applied to his lands with his consent. On the question 
whether the lands so granted were excepted from the 
provisions of the Bombay Summary Settlement Act, 
1863, 

Held , that the lands in question were not held under 
a treaty at the time of Summary Settlement and as the 
-grant was described in the Sanad as Dharmadaya 
Inam, and there was nothing to show' that it was a 
Jaghir or held under political tenure, the application of 


BOMBAY SUMMARY SETTLEMENT ACT 
(1863), S. 16. 

the Summary Settlement to these lands was valid and 
legal. (Macleod, C. /., Pratt and Fawcett , //.) 
Vasudeo Harihar Pandit, In re. 

45 Bom. 463 = 23 Bom. L. R. 161 = 611.C. 146 — 

A. I. R. 1921 Bom. 107. 

Ss. 4 and 16-B—Sharakati inam. 

_ -Sanad issued under Ss. 4 and 16-7?— Division of 

villa <?e revenue between inamdar and Government in 
certain proportion—Inamdar cannot exclusively claim 
income from waste pasture land in the village. 

The plaintiff was the Inamdar of a village held as a 
sharakati inam. This village comprised two survey 
numbers described as waste pasture land. Plaintiff sued 
the Secretary of State, for declaration that these 
numbers were the pioperties of the plaintiff and not 
liable to a contribution to Government in respect of the 
income of these lands. There was a settlement with 
regard to this inam village after the decision of the 
Inam Commissioner. The Inam Commissioner decreed 
that only the jahagir ammal of the mauja calculated at 
Rs. 55-11-0 per cent, of the net revenue of the village, 
after deducting the rights of hakdars and ancient inam- 
dars and authorized village expenses, to be continued in 
inam, and that the remaining ammals now held by the 
claimant were to be resumed as khalsa. A sanad was 
issued under Ss. 4 and 16-B of Bombay Act II of 
1863 in 1893. The first condition of the sanad was that 
“the said holders...shall pay to the same a fixed sum of 
Rs. 22-14-0 as nazarana in addition to any judi or other 
tax heretofore payable.” It was not shown that these 
survey numbers were held by the plaintiff otherwise than 
as Inamdar. They were entered as “Government waste” 
and in the record-of-rights these lands were not entered 
in the name of the plaintiff but were described as 
forming part of kuran. According to the decision of the 
Inam Commissioner, the plaintiff was entitled to 
Rs. 55-11-0 per cent, of the revenue of the village and 
the Government were entitled to the remaining 
Rs. 44-5-0 per cent. 

Held , that plaintiff’s rights to the two survey numbers 
are restricted to his rights as Inamdar. The decision of 
the Inam Commissioner was final. The sanad was issued 
under S. 4 of Bombay Act II of 1863, and the amount of 
judi mentioned as being payable to Government was not 
a fixed amount. The decision of the Inam Commissioner 
was not in any way modified by the sanad which had 
been granted to the plaintiff in the year 1863 and the 
plaintiff was not entitled to exclude Government from 
participation in the income of these numbers. (Fawcett 
and Patkar , J J.) GANGADHAR BALWANT v. 

Collector of Nasik. 29 Bom. L. R. 909 = 

103 I. C. 249 = A. I. R. 1927 Bom. 462. 

S. 16—Inam. 

- It is for Government to determine whether parti¬ 
cular grant is inam or only saranjam—Bombay Act VII 
of 1863, S. 32— Grant — Inam. 

The mere use of wide expressions such as the grant 
of land “for ever” or “from generation to generation” 
does not prevent the grant being one of saranjam. 
Nor again is the use of the word “inam” instead of 
“saranjam” conclusive. It is for Government to determine 
in a particular case whether a grant is one of saranjam 
only. ( Fawcett , Ag. C. J. and Murphy , /). SAYAJI 

Rao Gaikwar v. Madhaq Rao Raghunath Rao. 

53 Bom. 12 = 30 Bom. L.R. 1463 = 
115 I. C. 369 = A. I. R. 1929 Bom. 14. 

S. 16—Inam Dharmadaya. 

- Inam grants—Inam Dharmadaya — Determi¬ 
nation of the nature of tenure is one for Government . 
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BOMBAY SUMMARY SETTLEMENT ACT 

(1863), S. 2. 

Where the grant made was Inam Dharmadaya and 
w as (o be hereditary : Held the signification of such a 
grant is that it was made on gioundsof religion, and not 
political grounds. The mere fact that in occasional^cor- 
respondence the grant is refeired to as "tagir or 
"saranjam," i.e., political, cannot derogate from the 
effect of the language of the grant itself. 1 he question 
whether the tenure was political was one which was for 
determination by the Government under the provisions 
of the interpretation S. 16 of the Summary Settlement 
Act (II of 1863) and that, by treating the title as one to 
which the Act applied, the Government must determine 
that the tenure was not political. ( Viscount Haldane) 

thf Maharaja of Kolhapur r-. Shri Bala 
m/harai 1923 M. w. N. 638 = 

48 Bom 1 = 50 I. A. 308= 26 Bom. L. R. 252 = 

33 M L T. 378 = 28 C. W. N. 906 = 
77 I. C. 100 = A I. R. 1923 P. C. 194. 

-(VII OF 1863). 

S. 2 —Sanad—Validity of. 

■Absence of inamdar's signature on sanad does not 


- .. . j - 

affect the fact that sanad has been issued and acted upon. 
What D contemplated under S. 2 is the issue of a 

« an ad as the final authorization of the settlement, and 

where there has been such an issue, the mere fact that 
there are no signatures of the inamdars on the sanad 
does not affect the fact that sanads have been issued 
and have been acted upon. (/' aiocett and Madgao- 
kar JJ •) SECRETARY OF STATE r. INDOORA 1 

BHAURA1 50 Bom. 698 = 28 Bom. L.R. 1308- 

liHAURA.. o g > c g33=A 1 R 1927 Bom 40 

S. 2(3)—Saranjam. 

-- Saranjamdar has no absolute estate Ait XI of 

1852, Seh. B, R. 10. f ,, ( 

The Saranjamdar under a Saranjam held on terms ot 
the nature mentioned in R. )0 of Sch. B to Act 11 of 18 a 2 
or Cl 3 (2) of S. 2 of Bombay Act VII of 1863 has not 
an absolute estate . 45 Bom. 694, Dissented from. (Case- 
law reviewed.) ( Fawcett and Madgavkar , //.) MAPHAV 

RAO IMAM Baku. 50 Bom. 195 = 94 I. C. 737- 
28 Bom. L. R. 433 = A.I.R. 1926 Bom. 316. 

S. 7—Bar to suit. 

- Property described as private in sanad—Suit to 

establish it as temple property is not barred. . 

Where certain temple lands in the possession of the 
temple servants (defendants) were described as their 
private prooerty (jat-Inam) in a Sanad issued by 
Government in 1865 under the provisions of the Sum¬ 
mary Settlement Act, 1863. 

Held, that under the proviso to S. 7 of the Summary 
Settlement Act, 1863 the Sanad granted to the defem 
dants (the temple servants) did not negative the right of 
the plaintiff to establish if he could, that the lands were 
really Devasthanam lands and not the private property 
of the defendants. {Shah, Ag. C. J. and Crump, /.) 
VlTHAL DHONDJI DEVLI v. SURYAJI RAMCHANPRA 

24 Bom. L. R. 902 = 
75 I. C. 617 = A. I. R. 1922 Bom. 438. 

S. 7—Cause of Action. 

- Limitation Act, Art. 120— Record of land as 

‘ private ’ land of temple servants—Subsequent alien¬ 
ation by servant—Cause of action for declaratory suit 

is the alienation and not the grant of Sanad. 

The temple lands in possession of the temple servants 
were recorded in the Sanad under Summary Settlements 
Act, S. 7 as their private lands (Jat-Inam) and one of the 
servants alienated some portion of the lands in 1903 but 
the vendee did not take possession till 1916. Plaintiff 


BOMBAY SURVEY AND SETTLEMENT ACT? 

(1865), S. 37. 

sued on behalf of the managing committee of Gaukars 
fora declaration that the lands belonged to the Devas- 
than. Held the cause of action arose within the mean¬ 
ing of Art. 120 only when the defendant attempted to 
alienate the lands and not by the mere grant of Sanad- 
But the article did not apply in the case as plaintiff 
claimed possession. {Shah, Ag. C. J. and Crump, /.)> 
VlTHAL DHONDJI DEVLI v. SURYAJI RAMCHANPRA. 

Naik. 24 Bom. L. R. 802 = 

75 I. C. 617 = A. I. R. 1922 Bom. 438.. 

S. 32—Inam. 

_. —It is for Gcn’crnmtnt to determine 7uhcther parti¬ 
cular grant is inam or cnly saranjam. 

The mere use of wide expressions such as the grant of 
land “for ever ” or 4 * from generation to generation ”* 
does not prevent the grant being one of saranjam. Nor 
again is the use of the word “ inam ” instead of “ saran¬ 
jam ” conclusive. It is for Government to determine in 
a particular case whether a grant is one of saranjam 
only. {Fawcett, Ag. C. J. and Murphy, J.) SAYAJI 
Rao, Gaikwar OF BaRODA V. Madhavrao Raghu- 
n at hr ao Dhavale. 30 Bom. L.R. 1463 = 

63 Bom. 12 = 115 I.C. 369 = A. I. R. 1929 Bom. 14. 

BOMBAY SURVEY AND SETTLEMENT ACT* 

(I OF 1865). 

Ss. 37 and 38—Khot. 

- Terms of Kabuliat to Government must conform• 

to custom except as altered by. 

A Khot’s intetest in the khoti village is limited, not 
absolute. He possesses in some measure a proprietary 
right. He is an occupant with all rights and liabilities 
affecting such a status. The Khot has to secure to- 
Government the payment of the village revenue while the 
village lands which he has to manage in accordance with, 
the restrictions mentioned in the kabuliat fall under three- 
distinct items viz.— (1) Dharekari lands the tenants of 
which have a transferable and heritable right paying. 
Dhara alone to the Khot; (2) Khot nisbat lands which 
are in the hands of permanent occupancy tenants or 
tenants with less permanent right paying Fayda to the- 
Khot and the Government assessment and (3) Khoti 
Khasgi lands, private lands in the possession of the- 
Khot of which he can make such use as he pleases.. 
With regard to Khot nisbat lands the right of the Khot 
to exact rent or Fayda in addition to the assessment is 
limited by the Kabuliat which is in accordance with the 
decision of the Government Officer fixing the demand of 
the Khot on his tenants under S. 38, Bombay Act I of 
1865. Khots in the district of Kolaba are hereditary 
farmers of the revenue and are entitled to hold their vil¬ 
lages as Khoti on their entering every year into the cus¬ 
tomary Kabuliats. If the Government wish to impose 
upon the Khot a new form of Kabuliat they must not 
infringe the customary rights of the Khots except as al¬ 
tered by S. 38 of Bombay Act I of 1865. A Khot of 
a village in the Kolaba District, at first used to pass 
annual'Kabuliats to Government in the form which was 
then in use. Government offered, in 1915-16 to the 
plaintiff, a Kabuliat in another form which contained' 
several new clauses. Clause 6 empowered a permanent 
tenant of Khot nisbat land to compel the Khot either to 
consent to a transfer or to take up the land himself.. 
Clause 8 required the Khot to keep the land at the dis¬ 
posal of a Dharekari who had deserted. Clause 2t 
worded ambiguously. As the Khot objected to pass the 
Kabuliat in the new’ form the Government attached the 
Khoti village. 

Held, that the Khot was justified in refusing to sign 
a Kabuliat which contained any one of such objection- 
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BOMBAY TITLES TO RENTTREE ESTATES 
ACT (1852). 

able clauses, viz., 6 ancl 8 which were in infringement 
of the customary right of the Khot and that the attach¬ 
ment of the village for refusing such a Kabuliat was, | 
therefore, illegal and the Khot was entitled to mesne 
profits and damages, ( Macleod, C.J. and Shah, J.) 

Ganpati Gopal risbud v. Secretary of State. 

48 Bom. 599 = 26 Bom. L. R. 754=83 I. C. 370 = 

A. I. R. 1925 Bom. 44. 

BOMBAY TITLES TO RENT-FREE ESTATES 

ACT (XI OF 1852). 

Contribution. 

- Bombay Revenue Jurisdiction Act {X of 1876), 

S. 4— A suit for refund of contribution under Act III of 
1874 is barred unless exempted by Act XI of 1852. 

Land revenue in S. 3 is defined as including “ any 
cess or rate authorized by Government under the pro¬ 
vision of any law for the time being then in force,” and 
the suit for a refund of the contribution levied under 
Act III of 1874 would, therefore, be barred unless ex- 
emption is claimed by virtue of an adjudication under 
Act XI of 1852, which declares the particular property 
to be exempt. (Sir John J Vail is.') LAXMANRAO 

Madhavrao Jahagirdar v. Shriniwas Lingo 
Nadgir. 54 I. A. 380 = 51 Bom. 830 = 

29 Bom. L. R. 1484 = 46 C. L. J. 393 = 
39 M. L. T. 527=105 I. C. 694 = 
A.I.R. 1927 P.C. 217 (223) = 53 M. L. J. 475 (P.C.) 

Sell. B, R. 8. 

- Power of Government. 

Under proviso. 5 of rule 8, the Government can regu¬ 
late by rules the question of emoluments pertaining to 
service performed for the State. But it cannot frame 
rules for resumption of grants given as emoluments of 
any hereditary office such as Kazis, Village Joshis, etc. 
Unless such powers can be found in any statutory pro¬ 
vision or a rule having the same force, the Collector 
cannot disturb the possession of any third parties who 
may have acquired rights to lands appertaining to such 
office- {Shah and Kemp , //.) PATDAYA MUPPAYYA 

v. Secretary of State. 48 Bom. 61 = 

25 Bom. L. R. 1160 = 821. C. 577 = 
A. I. R. 1924 Bom. 273 (b). 

Sch. B, R. 10—Saianjam. 

- Saranjamdar has no absolute estate. 

The Saranjamdar under a Saranjam held on terms of 
the nature mentioned in R. 10 of Sch. B to Act XI of 
1852 or Cl. 3 (2) of S. 2 of Bombay Act VII of 1863 has 
not an absolute estate. 45 Bom. 694, Dissented from. 
(Case-law reviewed.) {Fawcett and Madgavkar, //.) 

Madhav rao v. Imam Bapu. 50 Bom. 195 = 

28 Bom. L. R. 433 = 941. C. 737 = 
A. I. R. 1926 Bom. 316 (b) (320). 

BOMBAY VILLAGE POLICE ACT (VIII OF 

1867). 

S. 3—Pagis. 

- District Magistrate can appoint pagis nomuiated 

by Talukdar—Recovery of share in salaries can be had 
from Jivaidar under Contract Act, S. 69. 

Plaintiff as Talukdar owned half revenues while the 
defendants were entitled as Jivaidars to a half share of 
the revenues of a village. The District Magistrate 
called upon the defendants to appoint two pagis for the 
villages and as they failed, he appointed the pagis 
nominated by the plaintiff. The wages of the pagis 
were paid by the plaintiff alone. 

Held , (1) that the pagis were validly appointed by 
the District Magistrate under S. 3 ; and (2) that the pay 
of the pagis was a charge on the revenues of the village 
3 nd the plaintiff had a right of reimbursement under 


BOMBAY WAGERS ACT (1865), S. 1. 

S. 69 of the Contract Act. {Pratt and Fawcett, JJ.y 

\ achal Singh Kesri Singh v. dolat Singh 

SURAJMALJI. 26 Bom. L. R. 678 = 

83 I. C. 30 = A. I. R. 1924 Bom. 471 (a). 

BrOMBAY WAGERS ACT (III OF 1865). 

S. 1—Wager. 

- Contract Act, S. 30— Agreement to pay differ¬ 
ences—Settlejnent by cross ccmtract—Agreement is of 
wagering nature within Bombay Act III of 1865, Sec. 
1, though not under Contract Act , S. 30. 

A contract for forward delivery wherein neither party 
intends to give or take delivery and differences only are 
to be paid or received according to the market rate on 
the due date, and which is settled by a cross-contract is 
a wagering contract within S. 1 of Bombay Act III of 
1865, though not under S. 30 of the Contract Act.. 
{Macleod , C. J. and Coyajee, J.) JlVANCHAND 
Gambhirmal V. Laxminarayan Ganeshram. 

49 Bom. 689 = 89 I. C. 885 = 27 Bom. L. R. 941 = 

A. I. R. 1925 Bom. 511 (512).. 

- Ccmtract Act, S. 30—Pakka Adatias— Transac- 

tions entered into by Pakka Adatias on behalf of their 
constituents—Intention to pay differences only —Pakka 
Adatias cannot recover from constituents losses 
incurred . 

If the contract between Pakka adatias and their con¬ 
stituents is a contract of employment, such a contract 
can never by its very nature come within the definition 
of a wagering contract and the Pakka Adatia must win 
unless the constituents bring the contract within the pro¬ 
visions of Bombay Act III of 1865. (42 Bom. 373, P. C. 
Ref.). The proper issues in the case would be (1) If r 
the contract between the parties was one of employment 
for reward was it knowingly made to further or assist 
the entering into of agreements by way of gaming or 
wagering ? (2). If the contract between the parties was 
as between principal and principal was it by way of 
wagering or gaming? In a suit by Pakka adatias 
against their constituents in order to win on the first 
issue the defendants must prove that there was an 
understanding between them and plaintiffs : (1) that 

they were not only speculating but gambling, (2) that 
if they ordered the plaintiffs to buy cotton, they would 
never call upon them to deliver it, and if they ordered 
them to sell, they would never themselves deliver it, (3)- 
that, if the plaintiffs incurred losses in carrying out 
their orders, they could indemnify them and (4) that 
even if the plaintiffs did not contract with third parties 
in pursuance of their orders, differences would be received 
and paid exactly as if they had. Incidentally it might 
be arranged that plaintiffs should only enter into 
wagering contracts with third parties, and that would be 
sufficient to vitiate the contract of employment, though 

it might not be possible to prove that those third parties 
with whom the plaintiffs contracted were also wagering. 
On the second issue the defendants would have to prove 
that there was a common intention only to pay differ¬ 
ences. 42 Bom. 373 (P.C.), Dist. ; 30 Bom. 205 ; Tha¬ 
cker v. Hardy, (1878)4 Q. B. D. 685, InreGieve 
(1899) 1 Q. B. 794; The Universal Stock Exchange \ 
Strachan, (1896) A. C. 166, Discussed. 

Per Macleod, C. J. —The only difference between the 
relationship of a pakka adatia and his constituent on 
the one hand, and that of a broker personally liable on 
the contracts he enters into on orders received and his 
client on the other, is that in the latter case the broker 
enters into the contract as agent for the client, he him¬ 
self also being personally liable to the person with whom 
he contracts, while the adatia does not make the con¬ 
tracts with third parties as agent, but as principal, the- 
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bona fide purchaser. 

constituent having; no right to be brought into contact 
with the third parties. (Maclcod, C. J. and Fawcett, 

/.) Manilal Raghunath v. Radhakisson ram- 
11 w AN. 45 Bom. 386 = 62 I. C. 361 = 

A. I. R. 1921 Bom. 238. 

BONA FIDE PURCHASER. 

.s ce (1) Specific relief act, S. 27. 

(2) T. P. ACT, SS. 41 and 53. ETC. 

BONA FIDES— See Cr. P. CODE, S. 133. 

BOND— See CONTRACT ACT, S. 146. 

BOOKS OF ACCOUNT— .See Evidence ACT, S. 34. 

BOUNDARIES. 

Dispute as to. 

-The principle of proving the affirmative is appli¬ 
cable where the boundary line which is the subject of 
dispute runs through waste lands which have been the 
subject of definite possession. (Chatterjee and Panto ;:, 

// ) Radha Krishna 1)as Matiar Rahaman. 

65 I. C. 743 (Cal.). 

- Miscalculation in Revenue-Returns cannot defeat 

title. 

If in fact the boundaries include an area greater 
than that referred to in revenue return, such a miscal¬ 
culation or misrepresentation cannot defeat the title to 
the estate. (Mukerji and Buckland , //.) SECRETARY 

65 I. C. 866 = 
34 C.L. J. 141. 


ok State z>. Waved Ali. 


BRAHMOTTAR— See Grant. 

BREACH OF CONTRACT: 

See (l) Contract act, s. 73. 

(2) Damages. 

(3) Workman’s Breach ok Contract act. 

BREACH OF THE PEACE— See Cr. P. CODE, 
SS. 106, 123, 145. 

BREACH OF TRUST ; 

See (1) C. P. CODE, S. 92. 

(2) Hindu Law, Religious Endowment. 

(3) Penal Code, S. 403, etc. 

(4) Trust. 

(5) Trusts Act, S. 23. 

BRIBE.— .SVv PENAL CODE, S. 161, ETC. 

BRITISH COLUMBIA FOREST ACT (1924). 

S. 58—Tax. 

- S. 58 is ultra vires, tax imposed by it being 

beyond competence of Provincial Legislature. 

The timber tax levied under S. 58 being an export tax 
falling within the category of duties of customs and 
excise, and as such, as well as by reason of its inherent 
nature as an indirect tax, cannot competently be imposed 
by the Provincial Legislature. ( Lord Macmillan.) 

Attorney-General of British Columbia v. Mc¬ 
Donald Murphy Lumber Co., Ltd. 

A. I. R. 1930 P. C. 173. 

BRITISH INDIA, ABSENCE FROM. 

See Limitation act, S. 13. 

BRITISH NORTH AMERICA ACT (1867), 

S. 24—Interpretation. 

- Persons — -Meant.tig. 

“ Person ” includes females. Women are eligible to 
be summoned to become members of the Senate of 
Canada. ( Lord Chancellor.) HENRIETTA MUIR 

Edwards v. Attorney-General of Canada. 

31 M. L. W. 601 = 126 I C. 88 = 
A. I. R. 1930 P. C. 120 = 58 M. L. J. 300. 


BRITISH NORTH AMERICA ACT (1867), S. 91. 

Ss. 90 and 56—Conflict of laws. 

- Provincial Legislation , disallowance of—Private 

rights completely constituted cannot be affected by disal- 
li/wance—Crmon grant under Vancouver J'stand Settlers 
Rights Act (1904) read with Amending Act of 1917— 
Grant remaining unregistered at date of disallowance 
but grantee entitled to registration at that date—Disal 
lowance of Amending Act of 1917 cannot affect grantee s 

title—Conflict of laws. . 

The language of Ss. 56 and 90 of the British North 
America Act of 1867 itself discloses with sufficient 
clearness an intention that as to private rights completely 
constituted and founded upon transactions entirely past 
and closed, the disallowance of a provincial statute shall 
be inoperative. It is important in construing such a 
provision to consider the probable tendency of any pro¬ 
posed construction in relation to its effect upon the 
working of the constitutional system set up by the British 
North America Act. If private rights that have been 
finally constituted under Piovincial Legislation are swept 
away by disallowance—which may take place at any time 
up to the expiration of a year after the enactment of the 
legislation—the Provincial legislation may become the 
subject of a considerable degree of doubt as to its 
ultimate operation and effect. This uncertainty would be 
much limited in its practical incidence by recognized 
constitutional conventions restricting the classes of cases 
in which disallowance is permissible ; but, in point of law 
the authority is unrestricted, and under conceivable 
conditions the uncertainty touching the fate of Provincial 
enactments might be productive of > some degree of 
general inconvenience. Another objection lies in the 
probability that the Dominion Government when consi¬ 
dering the advisability of disallowing a Provincial enact¬ 
ment in circumstances making the exeicise of the power 
proper and desirable on general grounds would be faced 
at times with the certainty that in many cases that 
Government would encounter embarrassments (otherwise 
not likely to arise) by reason of apprehensions as to the 
consequences of its action upon the rights and interests 
of private individuals. Under the Vancouver Island 
Settlers Rights Act of 1904 read with the Amending Act 
of 1917, a Crown grant was made in favour of A. The 
registration of the grant was stayed in consequence of a 
Us pendens having been filed in certain actions which 
were not well founded. At this stage the Amending Act 
of 1917 was disallowed by the Governor-General in 

Council. 

Held, that the actions in which the Its pendens was 
filed being not well founded, A had when he applied for 
registration a completely constituted right to register his 
title and that such a right is one of the class of rights 
intended to be protected by S. 56 of the British North 
America Act. Therefore notwithstanding that at the 
time of the disallowance of the Amending Act of I9l7 t 
the grant was not registered. A's right to the land could 
not be extinguished by the disallowance of the Act of 
1917. (Mr. Justice Puff.) WILSON ESQUIMALT 

and Nanaimo Railway Company. 

A. I.R. 1921 P. C. 234. 

Ss. 91 and 92 —Interpretation. 

■Board of Commerce Act (1919) and Combines and 

_ — _ • ft 


Fair Prices Act , 1919, are ultra vires of the Canadian 

Parliament—Principles discussed. 

The jurisdiction attempted to be conferred on the 
Board of Commerce by the Board of Commerce Act 
(1919) and Combines and Fair Profits Act (1919) is 
ultra vires. Legislation setting up a Board of Commerce 
with such powers is beyond the powers conferred by S. 
91. Circumstances are conceivable, such as those of war 
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BRITISH NORTH AMERICA ACT (1867), S. 91. 

or famine when the peace, order and good Government 
of the Dominion might be imperilled under conditions so 
■exceptional that they require legislation of a character 
in reality beyond anything provided for by enumerated 
heads in either S. 92 or S. 91 itself. Throughout the 
provisions of the British North America Act there is 
apparent the recognition that subjects which would 
normally belong exclusively to a specifically assigned class 
of subjects may, under different circumstances and in 
another aspect, assume a further significance. Such an 
aspect may conceivably become of paramount importance, 
and of dimensions that give rise to other aspects. But 
the recognition of this principle as relevant can be justifi¬ 
ed only after scrutiny sufficient to render it clear that the 
circumstances are abnormal. But in the case of the Board 
•of Commerce Act of 1919 and the Combines and Fair 
Prices Act of 1919 the standard of necessity referred to 
has not been reached and attainment of the end sought is 
not practicable, in view of the distribution of legislative 
powers enacted by the Constitution Act, without the co¬ 
operation of the Provincial Legislatures. It may well be 
within the powers of the Dominion Parliament to call, 
for example, for statistical and other information which 
may be valuable for guidance in questions affecting 
Canada as a whole. Such information may be required 
before any power to regulate trade and commerce can be 
properly exercised, but even this consideration affords no 
justification for interpreting the words of S. 91, sub-S. 2 
in a fashion which would make them confer capacity to 
regulate particular trades and business. (Viscount 
Haldane.) In re THE BOARD OF COMMERCE. 

A. I. R. 1921 P. C. 205. 


Ss. 91 and 92—Ultra vires. 

■British Columbia Summary Convictions Act of 


1915 is not ultra vires. 

Reading Ss. 91 and 92 together, the Summary Convic¬ 
tions Act of 1915, of British Columbia was within the 
competence of the Legislature of British Columbia. 
Attorney-General for Ontario v. Attorney-General for the 
Dominion , (1896) A. C. 348; Toronto Kailway Co. v. 
Toronto City, ( 1920) A. C. 426, 452, Foil. (Viscount 
Birkenhead , L. C)' CANADIAN PACIFIC WINE CO. z/. 

Tuley . A. I. R. 1921 P. C. 179. 

S. 101—Interpretation. 


_-5. 101 cannot be read as enabling Parliament of 

Canada to trench on provincial rights. 

S. 101 of the British North America Act which enables 
the Parliament of Canada notwithstanding anything in 
the Act to provide for the establishment of any addi¬ 
tional Courts for the better administration of the laws of 
Canada, cannot be read as enabling that Parliament to 
trench on provincial rights, such as the powers over pro¬ 
perty and Civil Rights in the Provinces exclusively con¬ 
ferred on the Legislatures. Full significance can be 
attached to the words in question without reading them 
as implying such capacity on the part of the Dominion 
Parliament. It is essential in such cases that the new- 
judicial establishment should be a means to some end 
competent to the latter. (Viscount Haldane.) Inre 

The board of Commerce. 

A. I. R. 1921 P. C. 205. 


BRITISH PROTECTORATE. . 

> .-r , Interpretation. , 

——Protected country is not British Dominion but 
■Clown controls all its foreign relations—Protected State 
is semi-sovereign—Protected State in South Africa Act 
of State. (Viscount Haldane.) SOBHUZA II v. 
MILLER. ' ‘ 30 C. W. N. 961 = 99 I/O: 265 = 

‘-f ' .r- ' n ikj-mu : A. I. R. 1926 P. C. 131. 


BUDDHIST LAW—Burmese—Adoption. 

BROACH AND KAIRA INCUMBERED ES¬ 
TATES ACT (BOM. XXI OF 1881). 

S. 28—Disability. 

- Estate taken under management—Disability 

continues even in the ease of successor of the Thakur. 

The disability contained in S. 28 applies not only to 
the Thakur during whose lifetime the estate was taken 
under management, but it extends to his successor also, 
who, however, is allowed to incur unsecured debts. 
(Marten and Fawcett, JJ.) GOWRISHANKAR Bhai- 
SHANKAR THAKOR V. MADHAVSINGJI JESINCJI. 

27 Bom. L. R. 88= 86 I. C. 28 = 
A. I. R. 1925 Bom. 175. 


BROKER —See CONTRACT ACT, S. 182, Ft. Seq. 

BUDDHIST LAW—Burmese. 


Adoption. 

Applicability. 

Divorce. 

Ecclesiastical Jurisdiction. 
Ecclesiastical Law. 

Gift. 

Husband and Wife. ^-h' 
Joint Property. 

Marriage. 

Minor. 

Partition. 

Pre eruption. 

Succession. 

Texts. 

Will. 

Miscellaneous. 

Adoption. 


4 

Advocn* HIo-s Ccftr 

JdnifTMJ ^ V 

SrjfHgs/f, 


-A Burmese Buddhist monk cannot adopt. (Rut¬ 
ledge, C. J. and Bremm , /.) Ma On Kyi v. Ma THa- 
UNG May. 1201, c. 663=A. I. R. 1929 Rang. 173. 

-A mutual adoption by persons who have no bond 

either by relationship or in any other way is impossible. 
(Rutledge, C. J. and Brozon, J.) Ma On KYI v. Ma 
ThaUNG may. 120 I. c. 663 = 

A I. R. 1929 Rang. 173. 


Keittima adoption — Ceremonies—Course of con¬ 


duct — Proof. 

Adoptive father having already natural son— 
Adoptee (plaintiff) not treated as natural children were 
treated—Plaintiff described as son in adoptive father’s 
will but not given equal share with natural sons—Father 
giving plaintiff power-of-attomey describing him as 
son—Pover-of-attorney less extensive than one given to 
natural son—Plaintiff described as son in inscription on 
tablet in ordination hall built by adoptive father and in 
tombstone of adoptive parents—Natural son married to 
plaintiff’s niece which would be impossible if they were 
brothers—Plaintiff had not status of keittima son but 
was merely fondling—Description as son in inscription 
and tombstone did not prove his right to inherit. 

Neither ceremony nor written document is necessary 
to constitute a keittima adoption ; and fact of adoption 
can be inferred from a course of conduct which is in¬ 
consistent with any other supposition, but there must 
be proof of the publicity given to the relationship. 

Held, that under these circumstances plaintiff could 
not be said to have proved that he was adopted by the 
adoptive father with the intention that he should be an 
heir to his estate and that he had the status of a keit¬ 
tima son. Description as son in the inscription and on 
tombstone did not prove his right :to inherit. He was. 
therefore, only a fondling and no better. (Pratt, 0:C. 
J. and Cunliffe , J.) CHAN PYU v. Saw Sin. 

6 Rang. 623=1141. C. 513=A. I. R. 1929 Rang. 22. 
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BUDDHIST LAW—Burmese — Adoption. 

- -R'o formal ceremony is necessary—For inferring 

adoption from course of conduct, publicity or notoriety 
of relationship is the test. 

According to the law of Burma, no formal ceremony 
is necessary to constitute adoption. '1 he fact of adop¬ 
tion may be inferred from a course of conduct inconsis¬ 
tent with any other supposition, but in that case the 
publicity or notoriety of the relationship must be satis¬ 
factorily proved. 36 Cal. 9/8 (F. C.), Foil. {Sir 
Lancelot Sanderson.) MAUNG Ba PE v. MaUNG 
Shew Ba. 6 Rang. 520=28 M. L. W. 129 = 

48 C. L. J. 177 = 33 C. W. N. 70 = 110 I. C. 306 = 
A. I. R. 1928 P. C. 197 = 55 M. L J. 95. 

- Child can be disinherited only by giving it away 

in adoption. 

There is no provision in the Dhammathats enabling 
parents to disinherit their children, except by giving 
them away in adoption to another. A son, who has not 
been disinherited by his mother, is entitled to maintain 
a suit for partition of his mother’s property. {Das and 
Doyle //.) MaUNG Ba Thwin v. MAUNG Po Hti. 

} ’ 6 Rang. 510 = 113 1. C. 804 = 

A. I. R. 1928 Rang. 289. 

- C. P . Code, O. 6, R. 17 —Allowing amendment 

in appeal is a matter of discretion which is to be exer¬ 
cised regarding all facts—Plaintiff claiming as keittima 
son cannot be allowed to claim as Apathitta by amend¬ 
The plaintiff must be confined to the case that he sets 
up in his pleading, or to a case which is consistent with 
those pleadings. Though the right of amendment has 
been largely increased in the new C ode—and amend¬ 
ment is now much more freely granted—it remains a 
matter for discretion, and that discretion must be exer¬ 
cised with regard to all the facts and circumstances of 
the case. The causes of action, on which the claims 
to be a keittima or an apathitta son are based, are 
widely different. Different considerations govern the 
question of these two distinct forms of adoption. The 
plaintiff who has deliberately chosen his line of attack 
should not be allowed to alter his claim to one of a 
different character. A plaintiff who sued as a keittima 
son but made no alternative claim as an apathitta, 
cannot be allowed to make the alternative claim for a 

first time in appeal. A. I. R. 1925 Rang. 178, Dist. 
{Robinson, C. J. and Mating Ba , /.) MAUNG Ba 

Thein v. Ma Than Myint. 3 Rang. 483 = 

921. C. 253 = A. I. R. 1926 Rang. 49. 

- Adoption is a contract and so a minor cannot 


adopt. 

To be able to adopt a person must be of age, and able 
to contract. Adoption is a contract under which a 
person takes another with certain objects, and confers 
certain rights ; and so a minor is not legally empowered 
to adopt any person. {Das, J.) MAUNG MYA DiN v. 
Maung Ye Gyi. 4 Bur. L. J. 136 = 

92 I. C. 719 = A. I.R. 1925 Rang. 350. 

- Keittima adoption—Apathitta adoption — Sur¬ 
rounding circumstances—Relationship of parties — 
Amendment of plaint—Alternative claim. 

Among the Burmese, the keittima and the Apathitta 
forms of adoption are quite distinct. The former is an 
adoption w’ith a view to inherit and the latter merely 
for bringing up the child out of pity. The Burmese 
expression for the English word “ adopted ” does not 
clearly give the idea of adoption as one’s own child. 
The expression is used in connection both with the 
keittima form of adoption and the apathitta form. 
Therefore, the use of the expression by an alleged 
adopter without the necessary amplifying words is not 


BUDDHIST LAW—Burmese—Adoption. 

a sufficient proof of a keittima adoption. The treat¬ 
ment of a niece by his alleged adoptive father some¬ 
what like a daughter does not raise any presumption of 
an adoption with a view to inherit, especially when she 
is an orphan child. If the parties were strangers the 
fact would be very important. A plaint based on a 
keittima adoption cannot be amended in appeal by an 
alternative claim of an apathitta adoption, as the two- 
forms of adoption are entirely different. Maung Tha 
Sox.LuPe, 41 Ind. Cas. 749, 11 Bur. L. T. 246, 
Referred to. {Mating Kin, Offg. C. J. and Rigg , J.) 
Shwe Kin v. Maung Sin. 10 L. B. R. 376= 

87 I. C. 673 

- Keittima adoption—No special ceremonies neces¬ 
sary but publicity and notoriety are essential. 

There is no special ceremony in Burmese adoption, 
but the adoption must be a matter of publicity and 
notoriety. It is strong evidence of such publicity and 
notoriety that the adoptee lived continuously in the 
house of adopter from her babyhood for twelve or 
thirteen years, and that he was entered on the register 
of the school as her parent, and paid the school fees. 
{Lord Par moor.) MA THAN THAN v. MA PWA 

Thit. 1 Rang. 451 = 77 I. C. 63= 

2 Bur. L. J. 260 - 33 M. L. T. 361 = 

29 C. W. N. 610= 1923 M. W. N. 711 = 

A. I. R. 1923 P. C. 156 = 46 M. L. J. 334 (P. C.)„ 

- Ceremonies—Act of Shinbyuirg though prima 

facie evidence of adoption is not aheays a clear indica¬ 
tion of it. 

Though the act of Shinbyuing is, in some cases, 
prima facie evidence that the donor of the feast regard¬ 
ed the novice as his son, it is by no means a clear 
indication in every instance that anything moiethan a 
charitable intent, sometimes coupled with a love of dis¬ 
play, was in the donor’s mind. Where several boys 
are Shinbyued at the same time, and none of them is a 
natural born son, no presumption in favour of adoption 
can properly arise in the absence of a direct and public 
declaration of relationship or about the time of the- 
ceremony. {Robinson, C. J. and May Oung, J.f 

Maung po Kan v. Daw At. 1 Rang. 102= 

87 I. C. 686 = A. I. R. 1923 Rang. 189. 

- Manukye Dhammathat — Intention to adopt can 

be gathered from conduct. 

The Manukye Dhammathat requires that a keittima 
son or daughter should have been adopted with the 
intention, publicly signified, of taking the adoptee as a 
son or daughter who will inherit. This intention may 
have been expressed at the time of the taking or later, 
or may be inferred from a long course of conduct 
making such intention public. {Robinson, C. J. and 
May Oung, J.) MAUNG PO KaN v. DAW At. 

1 Rang. 102 = 87 I. C. 686 = 
A. I. R. 1923 Rang. 189. 

Keittima adopted son entering priesthood loses 


rights of inheritance in adoptive family but when he 
resumes his old position in the family and his adoptive 
( parents indicate their intention that he should be their 
' keittima adopted son, his rights are not affected by the 
intervening years and his priesthood . 

On entering the priesthood, a keittima adopted son 
must he held to have severed himself from all rights to 
inherit and from all family ties. On his re-entering civi? 
life, he would not ipso facto be entitled to resume the 
position and rights he might have been possessed of 
before. It is open to his adoptive parents to take him 
back and to again adopt him as their kiitiima son but 
] that they did so must be proved. The same degree of 
j proof would not be necessary in all cases, and it would 
1 depend on the facts and circumstances of each case 
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BUDDHIST LAW—Burmese—Applicability. 1 

whether a re-adoption had taken place or not. Where 
the adopted son resumes his former position in the 
family in its entirety and his adoptive parents mean 
him to do so and he agrees, the years spent by him in 
the monastery cannot affect his rights of inheritance. 
(Robinson* C.J . and Duckworth, /.) Ma NYUN SEIN v. 
MaUNG ChaND Mya. 11 L. B. R. 124= 

66 1.0. 573 = A.I.R. 1921 L.B. 87. 

Applicability. 

- Mere fact that Chinese Buddhist observes certain 

observances of Burmese Buddhist does not show that he 
has abandoned his form of Buddhism. 

The fact that a Chinese Buddhist who is a Maha- 
yanist or a Buddhist of the board school observes cer¬ 
tain of the observances of the narrow school to which 
Burmese Buddhists belong, does not go far towards 
showing that he has abandoned his own form of Bud¬ 
dhism and has adopted the narrower form which is 
followed by the Burmese. 8 Rang. 57, Ref. to. 
(. Heald, Ag. C.J. and Sen , /.) Ma E KYEE v. Tan 
Chong Kee. A.I.R. 1930 Rang. 192. 

- Succession to an Ayo—Burmese Buddhist Law 

applies. 

The principles of Burmese Buddhist Law are to be 
applied in determining who is the nearest rightful 
female heir to succeed to an “Ayo” in the absence of an 
undisputed and ancient custom to the contrary. 
(. Mating Ba and Brown J J.) Ma KHIN Oh v. Ma 

Khin Gale. 8 Rang. 17 = A.I.R. 1930 Rang. 148. 

- Succession Act should govern succession to estate 

of Chinese Buddhist except where he adopts Burmese 
form of Buddhism—Chinese customary law should also 
not be applied—Succession Act, S. 29—(Per Otter, J., 
contra.) 

Per Full Bench. —Unless it is proved that a Chinese 
Buddhist born in China, who was domiciled and died 
in Burma, had abandoned his Chinese Buddhist reli¬ 
gion and had adopted Burmese Buddhism, Burmese 
Buddhist Law does not govern the succession to his 
estate. The Chinese Customary Law also cannot be 
held to apply to it. The succession to his estate should 
be governed by Succession Act. Case-law discussed. 

Per Otter, J. —Chinese Customary Law governs the 
succession to the estate of a Chinese Buddhist. {Heald, 
Offg. C.J., Chari, Mating Ba, Otter and Brown, //.) 

Phan Tiyok v. Jim Kyin Rank. 

8 Rang. 67 = A.I.R. 1930 Rang. 81 (F.B.). 

Divorce—Adultery. 

- Mere adultery by husband is not by itself suffi¬ 
cient to entitle wife to divorce. 

Ordinary grounds for divorce are adultery and 
cruelty on the part of the husband and adultery on the 
part of the wife ; and mere adultery on the part of the 
husband is not by itself a sufficient ground to entitle the 
wife to divorce. 5 L.B.R. 87, Rel. on ; 9 L.B.R. 191, 
Ref. {Heald and Otter, J J.) Ma THEIN NWE v. 
MaUNG Kha. 7 Rang. 451=120 I C. 137^ 

A.I.R. 1929 Rang. 307. 

-Marriage subsists unless dissolved by Court or 

by mutual consent in presence of elders or by desertion 
for certain period—Dismissal of wife for adultery can¬ 
not constitute divorce—Partition following upon divorce 
by mutual consent cannot be objected to on ground of 
misconduct. {Heald, J .) Ma Me HLA v. MAUNG 
Po Thon. 7 Rang. 98 = 1171. C. 253- 

A.I.R. 1929 Rang. 196. 

Divorce—Claim for. 

-A divorce is not permissible at the will and 

pleasure of one party to a Burmese Buddhist marriage 
without proof of a matrimonial offence. Consequently a 
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suit for restitution of conjugal rights in respect df parties 
to a Burmese Buddhist marriage is competent. Two per¬ 
sons lived as husband and wife for about 11 years and 
had children. After that period the husband left the 
place and lived with another woman whom he had made 
his lesser wife. 

Held, that the wife had reasonable cause for not 
returning to her husband and no decree for restitution of 
conjugal rights could be passed at the instance of the 
husband. A. I. R. 1924 Rang. 182; 2 U. B. R. 5 and 
A. I. R. 1929 Rang. 307, Rel. on ; 2 U. B. R. 3; 11 
L. B. R. 385 and 38 Cal. 629 (P. C.), Ref. {Page. C. 
J. and Das, J.) MAUNG KYWE v. Ma KYIN. 

A. I. R. 1930 Rang. 291 at 294. 

-Where a Burmese Buddhist man slaps his wife 

though once and co-habits with another woman and gets 
a child from her, the wife is entitled to divorce. {Heald, 

j.) Maung Ngyve San v. Ma Gyi. 117 I.C. 64 = 
j A.I R. 1929 Rang. 64. 

- Wife is entitled to divorce on giving up claim to 

joint property. 

The wife is entitled to a divorce on payment of the 
costs of the suit and foregoing all claim to the joint 
property of the marriage, irrespective of the fact, 
whether there is cruelty on the part of the husband. 
{Pratt, /.) Ma THEIN MYA v. MG. TUN HLA. 

11 L.B.R. 385 = 69 1.0.980=1 Bur. L.J. 127 = 

A.I.R. 1923 Rang. 86 
Divorce—Consent. 

- Husband taking lesser wife—First wife's not 

objecting for two and a half months does ?iot amount 
to consent. 

Where a husband took lesser w ife and the first wife 
did not object for two and a half months and subse¬ 
quently sued for divorce, • 

Held, that her silence for two and a half months did 
not amount to consent. {Heald, J.) MAUNG Ba 
Thaungz/. Ma On Hmyin. 6 Bur. L.J. 22 = 

102 I.C. 473 = A. I. R. 1927 Rang. 112. 
Divorce—Cruelty. 1 r 

-Cruelty and physical violence are quite distinct. 

The essence of cruelty does not consist in violence. It 
consists in being indifferent to, delighting in another’s 
pain and so it really depends on the state of the mind of 
the person inflicting pain rather than the actual inflic¬ 
tion of pain. {Baguley, J.) M.AUNG Kywe v % Ma 
Thein Tin. 7 Rang. 790 = 121 I.C. 809 = 

A.I.R. 1930 Rang. 56. 

-A single assault by a husband on the wife which 

is provoked by the w’ife is not a sufficient ground for the 
granting of a divorce to a wife on any terms,* when the 
character and habits of the husband are not of a nature 
to suggest any likelihood of a repetition of the offence. 

It is true that a divorce as by mutual consent may be 
granted for a single act of cruelty but a single act of 
violence without any likelihood of its being repeated 
is not necessarily an act of cruelty. A.I.R. 1921 U B 2 
and 7 L.B.R. 79, Appr.; (1897-1901) 2 U. B. R. 28; 
(1902-1903) 2 U. B. R. 6, Expl. and Dist. ( Bagi/ley , 

/.) Maung Kywe v. Ma Thein Tin. ;.- 

7 Rang. 790 = 121 I.C. 809 = 
A.I.R. 1930 Rang. 56. 

- Desertion of and failure to maintain wife for 

over 12 years, constitute divorce. 

Per Robinson, C.J., .and Maung Kin, J .— But even 
if the evidence had not been sufficient to establish a 
divorce by deed there is the admitted fact that appel¬ 
lant’s husband had deserted his wife for twelve years 
before her death, and that he had failed to maintain her 
during that period. This fact alone would be sufficient 
to constitute a divorce under the Burmese ' Buddhist 
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j lW 3 l.B.R. 1/5. Ref. {Robinson, C.J. and Maung 
A';// / ) MAUNG SHWE SA V. MA MO. 

A 1 Bur. L.J. 24 = 105 I.C. 269 = 

A. I. R. 1922 L. B. 28. 

_ Chastisement by husband is sufficient ground. 

If a husband is guilty of a single act of misconduct, 
the wife is not bound to give her husband another 
chance ; she can insist on her claim to divorce at once. 
Whatever may have been the ancient customs of society 
or even the rules of Buddhist law in a former state of 
society the right of a husband to chastise his wife does 
not notv exist and will not be recognised by British 
Courts of Justice. The wife may submit to ill-treat- 
ment and condone it, but if she chooses to come into 
Court and asks for protection against personal violence, 
she is entitled to such protection and must in every case 
receive it. Case-law referred. {Saunders J.C.) MA 

Sat v. MaUNG Nyi BU. 4 U.B.R. bb 

bA 64 I.C. 957 = A.I.R. 1921 U.B. 2. 

Divorce—Disposal of children. 

'Am cement about disposal of children , not against 


natural justice , is binding on the children—Child allot¬ 
ted to one of the parents—Subsequent demana by him ot 
estate of abandoning parent—Child must prove that 

filial relations were resumed. 

Where the couple divorcing have come to an agree¬ 
ment as to the disposal of the children, not opposed to 
the principles of natural justice, the children are bound 
thereby ; and where, therefore, a child by agreement or 
acquiescence of the parents at the time of the divorce is 
allotted to one or other of the separating parties, the 
child must be regarded in law as having severed filial 
relations with the other, and where that child sets up a 
subsequent claim to the estate of the parent who abaiv 
doned the child to the care of the other at the time of 

divorce, the onus is on the child to. show that filial rela¬ 
tions have been resumed. Case-law discussed. {Das 
and Doyle, J J.) MAUNG B\THWIN 7/. MA1NG PO 
Hti 6 Bang. 510 = 113 I. C. 804 = 

A. I. R. 1928 Rang. 289. 


Divorce—Law as to. 

-The Burmese law in the case of divorce is to be 

determined by the Manugye or Dammathat of the Laws 
of Menoo, with such assistance as may be derived where 
necessary from the other Dammathats. A. I. R. 1914 

P.C. 97. {Sir John Wallis.') Ma Saw KlNv. MAUNG 
TUN AUNG GyaW. 55 I. A. 38 = 6 Rang. 79 = 

32 C W N. 429 = 4 0. W. N. 443 = 108 I. C. 345 = 

47 C. L. J. 577= 27 M. L. W. 830 = 
A. I. R. 1928 P.C. 8 = 54 M. L.J. 468. 

-There is no right of divorce at the mere caprice 

of either party to a Burmese Buddhist marriage against 
the will of the other party and without proof of miscon¬ 
duct or default on the part of the other party. 11 L.B.R. 
385; 2 U.B.R.B. 4 Div. 3 ; 2 U.B.R. Diss. (ffcald and 
Lentaigne , //.) Ma HMON v. MAUNG TIN RANK. 

1 Rang. 722 = 79 I. C. 705 = A.I.R. 1924 Rang. 182. 

-Under the Burmese Buddhist Law, suits for 

diVorde should-be framed and tried in one or other of the 
three kinds of divorce, dr in the others in the alternative, 
and the question of status or existence of the properties 
to be partitioned, should be left to a later suit. {Hcald, 
A.J.C.) MAUNG NGA r/. Ma PYU. 

59 I. C. 1006 = (1920) 3 U. B. R. 251. 

Divorce—Object. 

- r A divorce is given not to punish a husband for 

an assault, that is provided for by the criminal law, but 
to enable the wife to free herself from a bond which be- 
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i comes intolerable. ( Baguley , J.) MaUNG KYWE v. 

Ma Thin Tin. 7 Rang. 790=1211. C. 809 = 

A. I. R. 1930 Rang. 56. 

Divorce—Onus. 

- Onus of proving divorce is on person alleging it 

—Person having several wives putting part of his pro¬ 
perty in the name of one—No presumption arises that 
others are divorced. 

Marriage even in Burma is ordinarily a permanent 
bond, which subsists until ic is actually broken, and the 
burden of proving that it has been broken is obviously on 
the person alleging it. Where a man has a considerable 
amount of property and several wives, the fact that he 
puts part of his property into the name of one wife does 
not on the face of it go far towards showing that the 
other wives have been divorced. {Hcald and Lentai¬ 
gne, //.) Ma Lun Me v. Ma Kin. 

2 Bur. L. J. 67 = 74 I. C. 1037 = 
A. I. R. 1923 Rang. 155. 

Divorce—Right to re marry. 

- Unless both desertion and failure to provide main¬ 
tenance are established no right to re-marry arises. 

Although there is much difference of opinion in Burma 
on the question whether, when the husband or wife has 
left the home, the marriage is put an end to by the fact 
of the husband’s omitting to send the wife anything for 
three years or one year, as the case may be, or whether 
there must be some further act of volition showing an 
intention to determine the marriage relation, such as re¬ 
marriage or a suit for divorce, yet it is clear that unless 
both the conditions, viz., desertion on the one side or 
the other and failure on the part of the husband to pro¬ 
vide the wife with any maintenance for the specified 
period'of one or three years as the case may be, are satis¬ 
fied, the text gives the wife no right to re marriage, and 
the marriage tie must be considered as subsisting. {Sir 
John Wallis.) MA SAW KIN v. MAUNG TUN AUNG 
Gy aw. 55 1. A. 38 = 6 Rang. 79 = 32 C W. N. 429 = 
4 0 W. N. 443 = 108 I. C. 346 = 47 C. L. J. 577 = 
27 M. L. W. 830 = A. I. R. 1928 P.C. 8 = 

64 M. L.J. 468 (P.C.). 


Divorce—Title to property. 

- Wife deserted and hence obtaining divorce—She 

cannot get husband's whole property. 

The proposition that where the husband deserts his 
wife, who subsequently sues for divorce and succeeds, 
the wife is entitled to divorce with possession of all the 
husband’s interest in the property, is in itself a startling 
proposition and cannot be accepted, and there is no case 
known in which e\en a claim based on such a proposi¬ 
tion has been made. There is no text in the Dhamma- 
thats or in Burmese Buddhist law books to support it 
nor is there any case-law on the subject. {Sir Lancelot 
Sanderson.) MAUNG PO NYUN v. Ma Saw TIN. 

541. A. 403 = 5 Rang. 841 = 
46 C. L. J. 406=32 C. W. N. 173 = 
39 M L. T. 492 = 6 Bur. L. J. 231=1061. C.17 = 
A. I. R. 1927 P.C. 234= 63 M. L. J. 425 (P.C.). 

■Wife granted one-third of husband's property on 


divorce—Decree was upheld by Privy Council. 

Where it was found that the marriage of defendant 
(husband) with the plaintiff (wife) was brought about 
by misrepresentation, that the plaintiff was an entirely 
innocent party, that the facts relating to the desertion 
were of an aggravated nature and quite unjustifiable, 
and the Courts in India granted her a third share in the 
property given to the husband by his mother : 

Held, that the decree appealed from cannot be said to 
be unreasonable or contrary to justice, equity and 


non 
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conscience. A. I. R. 1925 Rang. 242, Affirmed (Sir 

Lancelot Sanderson,') MAUNG PO NYUN v. Ma Saw 

Tin. 54 I. A. 403=5 Rang. 841 = 46 C. L. J. 406 = 

32 C. W. N. 173 = 39 M. L. T. 492 = 
6 Bur. L. J. 231 = 106 I. C. 17 = 
A. I. R. 1927 P. C. 234 = 53 M. L. J. 425 (P.C.). 

- Divorce by desertion—Party wishing to divorce 

must relinquish all the property. 

Essentially the case of a divorce by desertion is the 
same as the case of a divorce at the instance of one 
party against the wish of the other, and therefore, in the 
absence of an express provision to the contrary, the rule 
that the party wishing to divorce must relinquish all the 
property should be followed in the case of divorce by 
desertion. A.I.R. 1925 Rang. 242, Foil. ( Rutledge , C. J. 
and Carr , J.) Ma KlN v. MAUNG Po SEIN. 

6 Rang. 1 = 109 I. C. 456 = A. I. R. 1928 Rang. 125. 

- Divorce by desertion by husband having two wives 

—Deserted wife takes one-fourth share. 

In the case of a divorce by desertion by the husband 
having two wives, the deserted wife is entitled to one- 
fourth shaie in the property. A. I. R. 1925 Rang. 329 
(F.B.), Foil.; A.I.R. 1925 Rang. 242, Diss. from. [This 
last mentioned case is affirmed by A.I.R. 1927 P.C. 234 
—Ed.] ( Rutledge , C.J. and Carr , /.) Ma KIN v. 
Maung Po Sein. 6 Rang. 1= 109 I. C. 456 = 

' • A. I. R. 1928 Rang. 125. 

- Husband marrying second wife , falsely represent¬ 
ing he had divorced first wife—Then deserting second 
wife and living with first wife —Second wife is entitled 
to divorce and partition and two-thirds of husband's 
property at partitidh. 

A wife separated from her husband. The husband 
then falsely representing that he had divorced the first 
wife married a second wife. Afterwards he deserted the 
second wife and lived with the first wife. 

Held , that the second wife was not a lesser wife, that 
she was entitled to sue for divorce and partition on the 
ground of desertion and that she was entitled at such 
partition to two-thirds of the husband’s property. 
(Heald and Chari , JJ.) MAUNG PO NYUN v. Ma 

Saw Tin. 3 Rang. 160 = 4 Bur. L. J. 42 = 

88 I. C. 402=A. I. R. 1925 Rang. 242. 

- Spinster marrying a widower—Wife bringing no 

payin to marriage — Divorce by 7nutual consent without 
fault — Wife is entitled to share in payin property. • 

In the case where the wife is a spinster but- the hus¬ 
band had been previously married, where the husband 
brings payin to the marriage and the wife nothing and 
where they separate on divorce by mutual consent with¬ 
out any fault on either side the rule to be applied is the 
rule laid down for the case where neither party had 
been married before and separate by mutual consent 
without fault, and where the relation of nissaya and nis- 
sita exists. Case-law discussed, ( Robinson , C. J. and 
Heald , /.) Ma NGWE HNIT v. MAUNG PO HMU. 

11L. B: R. 52 = 64 I. C. 806=A. I. R. 1921 I* B. 2. 

Ecclesiastical Jurisdiction. 

- Rangoon Small Cause Courts Act (7 of 1920), 

Ss. 12, 13 and 14. ’ 

Where a presiding pongyi has permitted another pon* 
gyi to reside in his kyaung and where the permission to 
reside has been determined the former is competent to 
evict the latter and the suit to evict can be tried by the 
Rangoon Small'Cause Court. A.I.R. 1930, Rang. 29; 
(1892-1896) 2U.B.R. 78; (1910-1913) 1 U.B.R. 183 and 
(1897-19011 2 U.B.R. 45, Dist. ; (1892-1896) 2 U.B.R. 
72 and (1908) i2 U.B.R. 1,'ReHon. {Otter, /.) U 

PANNAWA V. SAYADAW U AINDAKA.” 1 I! 

A.I.R. 1930 Rang. 199. 
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- C. P. Code , S. 9 —Dispute in Upper Burma 

involving ecclesiastical matter within competence of 
Buddhist ecclesiastical authorities- -Civil Courts have 
no jurisdiction. 1 ' , 

In a suit, the nature and extent of the rights of the 
monks to use and occupy monastic lands which is reli¬ 
gious property invokes a dispute regarding ecclesiastical 
matter within the competence of the Buddhist ecclesias¬ 
tical authorities to decide, consequently, the Civil Courts 
in Upper Burma have no jurisdiction to entertain the 
dispute. (1897-01) 2 U.B.R, 42 ;, (1892-96) 2 U.B.R. 
59 and (1892-96) 2 U.B.R. 72, Ref.; (1902 03) 2 U.B.R. 
Buddhist Law, Ecclesiastical P. 1, Rel. on. (Mya Bn 
and Baguley , //.) U AHSaYA v. U PY1NNYA. 

6 Rang. 783 = 114 I.C. 540 = A.I.R. 1929 Rang. 77. 

Ecclesiastical Law. 

- Monk—Presiding monk of “Catudissa Sanghika ” 

monastery has same powers as any ether presiding 
monk. 

The monk presiding over a “Catudissa Sanghika ” 
monastery has exactly the same powers of control and 
management of his monastery and its precincts as the 
monk who presides over any other monastery. (Heald, 

/.) U Thawbita v. U Kandula. 

A. I. R. 1930 Rang. 160. 

- Once kyaung is built and offered to pongyi , it 

becomes extra commercium . , _ ... 

• * • | » "i ll * | i | 

A kyaung cannot be regarded like an ordinary piece 
of immovable property which can be occupied by a 
layman, bought, spld or otherwise treated like an ordi¬ 
nary commercial property. , Once a kyaung has been 
built and offered to a pongyi it becomes extra commer¬ 
cium. ( Baguley , /.) U ADHEIKSA v. MA SAN Me. 
7 Rang. 617 = 1211. C. 787 = A.LR. 1930 Rang. 29. 

- Layman cannot evict presiding pongyi in ordi¬ 
nary state of affairs. . | £ 1 ,, ; i 

When a pongyi is installed in a kyaung and he is 
shown to have remained in that kyaung, for a period of 
many years, the layman who claims the right to turn 
him out has got to prove that right very strictly. A 
kyaungtaga, when he places a pongyi in charge of a 
kyaung and refers to him as the presiding pongyi of 
that kyaung, in the vast majority of cases, would have 
dedicated the kyaung to that pongyi, and any kyaung¬ 
taga, who asserts the contrary has got to> prove it, and 
has got to prove that the pongyi was merely his watch¬ 
man or care-taker. ( Baguley . J.) U AHDEIKSA v. 
Ma San Me. 7 Rang. 617= 121 I.C. 787 = 

A.I.R. 1930 Rang. 29. 

- According to Manukya payin includes property 

acquired during two marriages. ' ‘ 

According to Manukya payin is not restricted to the 
property acquired during the first marriage but also in¬ 
cludes the property during the two marriages. (Heald 
and Maung Ba , //.} Ma SAI Da v. Ma NWE. 

7 Rang. 578 = 121 I.C. 774 = A. I. R. 1929 Rang. 253. 

- Contract Act , S. 23 —Agreement by a Buddhist 

monk to purchase property is void. , . 

An agreement to purchase a house by a Buddhist 
monk for himself is void, the transaction, being opened 
to his personal law, Vinaya and hence immoral. 2 U, 
B.R. 54 ; 9 L.B.R. 220 and 1 U.B.R. 183, Foil. (Maung 
Ba , /.) U TEZA v. Ma E Gwe. 

5 Rang. 626 = 106 I. C. 201 = 
A. I. R. 1928 Rang. 3. 

-Pongyi must teach or meditate—If he does not he 

cannot live on charity. , ' - . ■ .' 1 .' 

According to Burman Buddhist ideas he who dons the 
yellow robe has one of two duties to perform :— (1) To. 
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practise austerities and meditation in order to.work out 
his own salvation ; or (2) to learn the sacred scriptures 
and to impart the knowledge to others. Those who 
follow the first are known as Patibatti Sangha and 
those who adopt the second as Pariyatti Sangha. When 
a Pongyi belongs neither to the Pariyatti nor to the 
Patibatti, he is no longer entitled to live on the offering 
of the laity, nor to receive respect from them. He has 
no raison d'etre. A Pongyi in attempting to oppose the 
orders of the executive not only breaks his own personal j 
law, but sets an example to the laity. ( Rutledge and 
Mating Gyi , //.) MAUNG TOK v. EMPEROR. 

26 Cr. L.J. 1622 = 3 Rang. 352=90 I.C. 918 = 

A.I.R. 1925 Rang. 354. 

-Poggalika gift of Kyanng entitles the donee to 

sue for its possession even if Kyaung is Sanglukai pro¬ 
perty— Presiding monk can be ousted only by the body 
of the Sangha. 

Where a kyaung is dedicated to the plaintiff as his | 
poggalika property and has been in his continuous pos¬ 
session for a long term of years he can recover its pos¬ 
session if he is ousted. Even if the kyaung be separate 
property, the plaintiff, if he has been all along the pre¬ 
siding pongyi can recover possession and can be ousted 
only by the body of Sangha. ( Robinson and Afaung Gyi , 
JJ.) U WATHUWA V. MAUNG PO HTI. 

3 Rang. 193 = 89 I. C. 589 = A.I.R. 1925 Rang. 307. 

-»A Pongyi may own a kyaunt as his poggalika pro¬ 
perty and he can in his lifetime validly transfer it by 
gift. (1910-13) 1 U.B.R. 183 ; A.I.R. 1924 Rang. 141, 
Diss. {Lentaigne and Carr , //•) U PANDAWUN v. U 

Sandima. 2 Rang. 131 = 83 I. C. 557 = 

A.I.R. 1924 Rang. 309. 

- Ecclesiastical law—Monk can validly make a 

gift without delivery of possession—Gift to a monk re¬ 
serves no right in the donor. 

There is nothing in the ecclesiastical rules to the 
effect that delivery of possession must actually accom¬ 
pany the declaration of the gift by a monk to take its 
full effect or that without a formal delivery of possession 
a gift of immoveable property does not take effect. 
Where such a gift is made by registered deed, it is valid 
in other respects also. Where the transferors transfer¬ 
red the land “Alyapyat” that is to say, without any 
reservation, or absolutely, to a monk for his proper re¬ 
quirements, namely, food, raiment, shelter (Kyaung) and 
medicine, and in the form of “navakamma” that is to 
say “future requirements”, 

Held , that this kind of gift is allowed by the ecclesi¬ 
astical rules as perfectly valid and there is no right of 
reversion left in the transferor after the death of the 
monk. {Po Han , /.) MA Se v. U LUN. 

2 Bur. L. J. 266 = 83 I. C. 329 = 
A. I. R. 1924 Rang. 201. 

' Monkhood is civil death and property lost must be 
re-acquired. 

By becoming , a monk^ a Burmese Buddhist divests 
himself of all earthly ties of relationship and property 
and dies a civil death. His wife, even if not divorced, 


-Saduthanthaka.property is property belonging 

jointly to four pongyis among whom the title passes by 
survivorship until the last survivor gets the. whole pro¬ 
perty. On the death of one member, however, the 
survivors can admit a new member in his place in the 
joint ownership group. ( Twotney , C. J. and Robinson , 

/.) U NANDIYA v. U Kaw WlDA. . — 

13 Bur. L. T. 147 = 611. C. 778 = 10 L. B. R. 258. 

Gift. ; 

- If Burmese Buddhist directs one of co-heirs to 

discharge his liabilities which are a great deal less than 
value of his property , transaction is to be regarded as 
gift of excess of property over debt and principle of 
part performance does not apply to such case — Part 
performance. 

When a Burmese Buddhist directs one of the heirs to 
discharge his liabilities which are a good deal less than 
the value of his properties, and take over his properties, 
the transaction is equivalent to a gift of the excess of 
the property over the *’ebt, or a will of that excess, it 
may be a death-bed gift of that excess. The principle, 
therefore, of part performance which applies to a pur¬ 
chaser of the property for consideration has no applica¬ 
tion to such a case and if such heir discharges the liabi¬ 
lities by selling a portion of the property, he holds the 
other property on behalf of other heirs. {Chari, J.) 

Maung Thu v. Maung Shwe hla. 

A. I. R. 1929 Rang. 272. 
-Death-bed gift is not within competence of Bur¬ 
mese Buddhist. {Brmun and Chari, //.) Ma PWa 

Sein v. Maung Ba Saw. A. I. R. 1929 Rang. 243. 

- Gift by sister without joining her husband — 

Validity is doubtful. 

Whether as a release or as a gift, it is very doubtful 
if a Burmese woman can without being joined by her 
husband, transfer her interest to her sister or relinquish 
the same in her favour. {Brown and Chari , JJ.) MA 

Pwa Sein v. Maung Ba Saw. 

A. I. R. 1929 Rang. 243. 

——Gift of marriage joint property by husband with¬ 
out wife's consent is wholly void. 

A deed of gift executed by a Burmese Buddhist hus¬ 
band without his wife’s consent, express or implied, with 
reference to lands forming part of the joint property of 
the marriage is not valid even to the extent of his 
interest in the property, but is wholly void. 3 L.B.R. 66; 
(1893-1909) L.B.R. 403, held overruled ; A. I. R. 1927 
Rang. 209; A.I.R. 1927 Rang. 274, Rel. on. {Rutledge, 
C J , Pratt , Otter . Maung Ba , Brcnvn, Heald and Mya 

Bu , JJ.) u PO O V. Ma Tok Gyi. 7 Rang. 374 = 
118 I. 0. 409 = A. I. R. 1929 Rang. 129 (F. B.). 

- Squatter land—Oral gift by Methila to a monk — 

Subsequent oral gift by him to another—Transfer is 

1 invalid as private trust or gift. 

Where a Methila or female lay devotee made an oral 
gift of certain squatter land and private zayat to a monk 
after she had renounced he^vows and married, and the 
donee made an oral gift of the same to another who 
pulled down the private zayat and erected a new building 


can after seven days marry again. II U.B.R. (1897- and lived there, . 

1901) 54; 9 L.B.R. 220 (F.B.), Foil. When he gives Held, that the property was not religious property 
up the monastic life he cannot ipso facto recover his and that the original transfer failed as a gift and as a 
property, and reconciliation with his divorced wife would private trust for want of a registered deed ; but had t e 
not affect the question. It would be necessary that the property been of a religious nature the question of a 
property should be returned to him in some overt man- trust might conceivably arise. {Heald and May Oung, 
ner,' either by conveyance or gift from those who would J J.} MG. PO TheTt\ MG. MIN DIN. 2 Bur* L. . 7-— 
be legally in possession thereof, or by his resuming his . .80 1.0. 255 = A. I. B. 1924 Rang. B60. 

property from them in some legal and valid fashion. ■ -Ecclesiastical Gift by monk is itnalid. 

11 L. B. R. 124, Appr. ( Duckworth, /.) MA SHEW A gift by a monk whether to a layman or to another 
THE z/. MAUNG Kan. 1 1 Rang. 430 = 761. C. 672 = monk, of a monastery or of a site for a monastery, 

A.I.R. 1924 Rang. 101. whether it has been dedicated to him personally or not, 
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is invalid. U.B.R. (1910-13) 183, Foil. (. MacGregor, 
/.) U Meda v. U Sandima. 1 Rang. 494 = 

76 I. C. 807 = A. I. R. 1924 Rang. 141. 

— -Gift affecting inheritance is invalid. 

It is not open to a Barman Buddhist to make a will 
or a gift that would have the effect of disposing of his 
property after his death, contrary to the terms of Bud¬ 
dhist Law as to inheritance. ( Robinson, C.J. and Beas¬ 
ley, /.) Ma Thin Myaung v. Maung Gyi. 

1 Rang. 351=76 I. C. 166 = A. I. R. 1924 Rang. 13. 

- Gift by grandparent to grandchild—Nature of • 

Under Buddhist Law, an actual delivery of possession 
is necessary to validate a gift. But a gift by a grand¬ 
parent to a grandchild is an exception to the rule and is 
valid without delivery of possession. Such a gift is 
merely contingent and the property remains absolutely 
under the disposal of the donor till his death, the inten¬ 
tion of such a gift being that grandchildren, being 
.younger, might fare badly in competition with their elder 
uncles and aunts and that they shall receive such share 
of the inheritance as the grandparents consider fair. 

< Heald, A.C.J.) MaMeI v. MAUNG LaNK HUYA. 

(1920) 3 U. B. R. 228 = 59 I. C. 999. 

Husband and wife. 

- Sale by wife while husband in jail for meeting 

.expenses incurred in matters of mutual interest binds 
husband . 

A sale by a Burmese Buddhist wife of family land for 
meeting the expenses in defending her husband involved 
in a criminal charge, and for payment of license fees 
due by the husband in respect of a fishery, while the 
husband is undergoing a term of imprisonment in jail, 
binds the husband’s interest also, since the sale was 
brought about to meet the expenses incurred in matters 
of mutual interest. A.I.R. 1929 Rang. 112, Reversed ; 
A.I.R. 1927 Rang. 209, Rel. on ; (1872-92) L.B.R. 578 
and A.I.R. 1929 Rang. 129, Ref. {Mya Bu and Heald, 
jj.) U Min Din v . Maung Shwe Hta. 

A. I. R. 1930 Rang. 211. 

- Though salary of husband may be joint property 

of husband and wife, wife cannot claim any definite 
share in the same . 

Though the salary of the husband may be the joint 
property of himself and wife, still wife is not entitled to 
any definite share of the salary. All that she is entitled 
to is to be maintained out of his salary. {Das, /.) 

Maung Run v. Ma Kyaw Shin. 

A. I. R. 1930 Rang. 147. 

-The fact that the money borrowed on a promis¬ 
sory note purports to have been taken for the husband 
and his sister is no sufficient reason for not drawing 
•ordinary presumption that the husband in executing the 
promissory note was acting on behalf of his wife as well 
as himself. {Brown and Chari, //.) MAUNG SHWE 

Htein v. Malon Ma Gale. 7 Rang. 558 = 

120 I. C. 910 = A. I. R. 1929 Rang. 310. 

- Burmese Buddhist husband and wife are part¬ 
ners, and so Buddhist wife can sue in respect of part¬ 
nership asset in her capacity as surviving partner — Con¬ 
tract Act, S. 45. . . 

A Burmese Buddhist husband and wife are regarded 
as partners and as such a Buddhist wife can maintain 
suit in respect of a partnership asset in her capacity as 
surviving partner without any reference to her succes¬ 
sion to the interest of her husband in the asset or debt 
due to them jointly. A I.R. 1927 Rang. 209 and 4 L. B. 
R. 99, Rel. bn; 2 U.B.R. 204, not Foil. {Chari, J.) DAW I 
Ywet v. Ko That Hlut» h " 7 Rang. 806= 

1211, d. 807=A. I. R. 1929 Rang. 306. 
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- Husband and wife are liable for debts contracted 

during coverture but decree passed against one after 
divorce cannot bind other unless made party to it. 

So long as a Burmese Buddhist couple remains as hus¬ 
band and wife, a decree passed against the husband 
alone or the wife alone during the coverture may be 
held to be binding on both, on analogy of a partnership, 
but after divorce the right of the husband or the wife to 
represent the other in a suit has terminated and though 
the original debt may be binding on both, a decree 
against one without making the other a party cannot be 
binding on the person who has not been made a 
party. A decree passed against the husband is held to 
bind a wife so as to enable the decree-holder to proceed 
against the joint property on a presumption that the 
husband in effect represented the wife in the suit. Such 
a presumption can be made only when the husband 
could represent wife in the suit. If his authority to 
represent the wife has determined, as by divorce, no 
such presumption can be made and the wife can be bound 
by decree only when she is actually a party in a suit. 
{Chari, J.) MaUNG SaN v. MAKHA. 

A. I.R. 1929 Rang. 223. 

- Burmese wife transferring property inherited 

from parents by contract of sale under such circumstan¬ 
ces as to raise strong presumption that she was acting 
on behalf of marriage partnership—Such transfer is 
binding both on husband and wife though husband is 
not active party. 

Where a person obtained possession under a contract 
of sale made by a Burmese wife of property inherited 
from her parents and she disposed of the property under 
such circumstances as to raise a strong presumption that 
she was acting on behalf of the marriage partnership, 
the transfer is a good transfer binding both husband 
and wife, though the husband may not be an active 
party to the transfer. A.I.R. 1927 Rang. 209, Rel. on. 
{Brawn, J.) MAUNG AUNG Ban v. MaUNG NGE. 

A.I. R. 1929 Rang. 213. 

- Neither can alienate joint property without 

other's consent. 

In the case of Burmese Buddhists so long as marriage 
subsists the husband or wife cannot alienate their joint 
property without the consent of the other. (1891) S. J. 
578 and A.I.R. 1927 Rang. 209, Foil. {Maung Ba, J.) 
Maung Shwe Hta v. Maung an. 118 I. C. 127 = 

A. I. R. 1929 Rang. 112. 

- Husband and wife are partners in business of 

marriage and acquisitions of either are partnership pro¬ 
perty . 

It is part of the Burmese Buddhist law of marriage 
that husband and wife are partners in practically all the 
business of the marriage and that the acquisitions of 
either or both are partnership property. Such a part¬ 
nership is dissolved by divorce, and a partition of the 
partnership property follow’s as a matter of course and 
would have legal effect without any registered convey¬ 
ance of the property from the partnership to the indivi¬ 
dual partners... But every, partner is liable for all debts 
and obligations incurred while he is a partner in the 
usual course of business and the dissolution of the 
partnership would not affect his liability. The property 
of the partnership w’hether before or after dissolution of 
the partnership would be liable for the partnership 
debts. {Heald and Cunliffe, JJ.) V. R. M. A. L. 

Chettyar Firm v. Man Han. 

5 Rang. 443 = 105 I.C. 244 = A.I.R. 1927 Rang. 299. 

- Interest of a Buddhist couple in marriage pro¬ 
perty is indeterminate and variable according to con¬ 
tingencies—It is not Saleable property within C. P. 
Code, S. 60. ■ " • 
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The interests of the parties to the marriage in the 
property of the marriage are not only impartible, but are 
also indeterminate. They can be determined only on 
divorce or on the death of one party. The shares taken 
by the parties on divorce vary according to the nature of 
the divorce. The interest of either party, whether at 
death or divorce, is not in any particular item of pro- 
perty, but is an interest in the estate as a whole, includ- 
ing liabilities as well as assets so that if the liabilities 
equal or exceed the assets, the interest may be nil or 
even a minus quantity. Such an impartible and in¬ 
determinate interest, depending on and varying accord- 
in 2 to certain contingencies, is not saleable property 
within the meaning of S. 60, C. P. Code. ( Heald and 
Chan JJ.) MA PA1NG v. MaUNG SHWE HPAN. 
tha ' JJ } 5 Rang. 478=104 I. 0.516 = 

A. I. R. 1927 Rang. 274. 

__ Mya-nge docs not definitely mean lesser wife. 

The term Mva-nge dees not necessarily mean a lesser 
wife It is often u-ed as an abuse. Where a claim is 
put forward by a les«er wife or by one claiming through 
her it must be proved that the relationship of husband 
and wife actually subsisted. {Held and May Oun g , 


BUDDHIST LAW—Burmese—Joint property. «T 

lettetpwa of herself and her husband. (Das, J.y 
MAUNG KE V. MAUNG SEIN KHO. 

A. I. R. 1930 Bang. 176. 

- Lettetfnua property of couple hew to be divided 

illustrated. > ' \ 

If a husband and wife each brings a child by previous 
marriage and there is also a child to them both and if 
the wife dies, of their joint letteipwa property eight 
portions should be made of which five portions should go 
to the husband, two should go to the son of both and 
one should go to the atet sons. A. I. R. 1925 Rang. 
120 Ref (Das, J.) MaUNG Ke v. MAUNG SEIN KHO. 

A.I R. 1930 Rang. 176. 

_ -Burman left behind widc/w and son—Nephew of 

widenu brought up as family member—Properties pur¬ 
chased jointly in son's and nephew's names — Pro-notes 
from debtors taken in ioint names—Nephew not paid 
for his sendees in family business—No accounts shown, 
showing debit or credit of particular transactions — 
Joint interest and joint right held to be created. 

U. a Burman, died leaving a widow D and a son Z. 
//, a nephew of D, was brought up by D as a foster son 
and by L as foster brother. He was educated, married 


and wiie aciuauy . v “w V.- A v ' “ and maintained at the family expense and took a pro- 

//.) H. MAHOMED AHM1N v. MA M Ai. ; minent part in the .family business. L carried on the 

3 BUl ‘ a* i 08 iQoI T?amr 7 41 family money lending business. H, on attaining majority, 
A. 1. xC- 1»4D itang. x. initiated in the business. Properties were purchased 

_ —Decree against husband does not affect wife's share , - n the j 0 * int na mes of L and H. Some promissory notes 

iu the joint property. from the debtors were also taken in the joint names. 

A loan was taken- by the husband alone on a pro-note Nq account books were produced showing how each 
for the benefit of himself and his wife. The suit was part - lcu ] ar transaction was debited or credited. There 
brought against the husband alone, and the wife was . were a num ber of memoranda in H's handwriting 
not made a party to the suit. Held, that the decree in show - ing settlements of accounts. There was no proof 
the suit does not bind her share of the joint property, that // was pa i ( i for his services. He merely lived with 
-neriallv w hen there was nothing to show that the the family i n a separate house provided by the family 
Sand was agent of the wife. 2 U.B.R. (1892-96) 45, : and was suppor ted by it. After death of H and L dis- 
11 B. L. R. 278. Foil.; 7^L.B.R. 135 . KIL. B. R ; 3, tes arose between their heirs.___ 


Ref. (Duckworth, J.) 
NYO. 


Saw hla Aung v. Ma Ma 
1 Rang. 555 =77 I. C. 402 = 
A. I. R. 1924 Rang 165. 

__ Divorce—Division of property—Property inheri¬ 
ted by wife during marriage—Husband takes only a 

third share . . .. 

The rule as to equal division upon divorce applies 

only to property conjointly acquired after marriage. In 
nronerty inherited by wife during marriage the husband 
takes only a third share. P.J.L.B. 403 and 11 U.B.R. 
(1902-03) Bud. Law, Divorce 1. Rel. on. ( Robinson, 
C. J. and MacGregor, J.) MaUNG SHWA Tha v Ma 
WAING 11 L B. R- 48 = 70 I. C. 662 = 

WAIN A. I. R. 1921 L. B. 46. 


Held, that under the circumstances the intention of L 
and H was to express a joint interest and joint right. 
(Sir George Lnvndes.) Ma Mya v. Ma Me KYIN. 

[ 7 Rang. 388=117 1. C. 29 = 

50 C. L. J. 192 = 1929 M. W. N. 682= 
34 C. W.N. 117 = A. I.B. 1929P.0.246. 

Agreement by husband to convey land jointly be- 


longing to him and his wife-—Consent of wife not 
obtained— Claim for specific performance cannot suc¬ 
ceed—Specific Relief Act, S. 28. 

If a Burmese Buddhist agrees to convey land jointly 
belonging to him and his wife without obtaining her 
consent, suit for specific performance of such agreement 

- _ ca nnot be obtained as the husband is not competent to 

_The question of acquiescence by the wife in a mort- . a ii ena te land without obtaining wife’s consent. (Heald, 

„ a „e of joint property executed by her husband, depends • c j lW j Chari, J.) U OH v. U. SHWE THAUNG. 

° ° • • ____ TKp rnn^Pn t • AT *1?. 1Q9Q 9RR. 


upon the circumstances of the case. The wife’s consent 
may be presumed, where the circumstances are such as 
to show that the husband is acting as the wife’s agent 
and the husband ostensibly with the wife’s assent 
manages the family business. (Twomey, C.J.and 
Robinson, J.) MA HLAING v. P. R. A. R. CHETTY. 

13 Bur. L. T. 129-611. C. 701= 10 L. B. R. 267. 

Joint property. 

_ land transferred by mother to daughter and her 

husband as their share of inheritance is their joint 
lettetpwa property though daughter's claim to land has 

not become due at time of transfer. 

It is not that the land transferred by a mother to a 
daughter and her husband as their share of inheritance 
at the time when the mother is the sole heir to it can 
only be regarded as gift dimply because daughter’s claim 
has not become due. It can still be regarded as the 
inheritance of the daughter which becomes the joint 


A. I. R. 1929 Rang. 285. 

-Children of first marriage taking share of 


V w ^ ~ ^ ^ r - 

inheritance on second marriage cannot inherit property 
inherited by father after their mother's death and before 
or after second marriage. 

The children of the first marriage who have already 
taken their share of inheritance on the occasion of the 
second marriage have no claim to inheritance in respect 
of property inherited by their father after the death 5f 
their mother and before the second marriage ; nor can 
they have any share in respect of the property inherited 
by their father after the second marriage which becomes 
the lettetpwa property of that marriage. A.I. R. 1924 
P. C. 88, Rel. on ; A. I. R. 1926 Rang. 23, Expl. and 
Dist. (Heald and Mya Bu , JJ. and subsequently Heald 
and Otter , J J.) MA ON THIN v. Ma NGWB YlN. 

7 Bang. 398 = 120 I. 0. 666 = 
A. LB 1929Bang. 265. 
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- 'Sliarc of step-grandchildren in the jointly 

acquired lettetpwa property of their grandfather and 
step-grandmother is one-fifth. 

The step-grandchildren are jointly entitled to their 
parent’s interest (which is one-fifth) in the jointly 
acquired lettetpwa property of their grandfather and 
step-grandmother, where their mother had predeceased 
the step-grandmother. Rang. C. R. 9 of 1927 and A. I. 
R. 1925 Rang. 80, Rel. on. {Carr, J.) MaUNC AUNG 
THIN v. Ma NGWE U. 6 Rang. 355 = 

, - 118 I. C. 142 = A. I. R. 1928 Rang. 139. 

-Husband can sue for moneys entrusted by him 

without joining his wife. (Das, J.) MAUNG E. MaUNG 
v. Ma Chit May. A.I.R. 1930 Rang. 295(a) at 296. 

--The husband brought a piece of land as the 

payin to the marriage. The property was situate at the 
place where the couple resided. After the death of his 
first wife, he married a second wife and continued to 
live at the same place for a long time. Then he chang¬ 
ed his place of residence. He retained the land for 
several years and then sold it and immediately purchased 
another land in a- nearer village for convenience of 
enjoyment. 

Held, that the land did not become lettetpwa but 
retained its character as payin. A. I. R. 1921 L. B. 46, 
Appr. (Mating Ba, J .) MAUNG SaN DUN Ma 
LOK. 6 Bur. L. J. 219 = 105 I. C. 470 = 

A.I.R. 1927 Rang. 318. 

- Property of marriage is liable for partnership 

debts, even after separation of shares. 

Ordinarily a decree against either husband or wife, 
who are subject to the Burmese Buddhist law of marriage 
and are consequently partners, can be executed against 
any part of the partnership property, that is the property 
of the marriage. A. I. R. 1927 Rang. 209 (F.B.), Foil.; 
A.I.R. 1926 Rang. 172, Reversed. (Heald and Cunliffe, 
JJ.) Y. R. M. A. L. Chettyar Firm v . Man Han. 

5 Rang. 443=1051.O. 244 = A.I.R. 1927 Rang. 299. 

- Property of marriage is impartible—Business 

debts incurred by husband as manager—Decree against 
him is executable against whole of marriage property. 

The property of the marriage of a Burmese Buddhist 
husband and wife is not partible so long as the marriage 
subsists : and where the husband manages the business 
of the family, a decree against the husband can be 
executed against the whole of the property including the 
wife’s interests in such property. (Heald and Chari, 

JJ.) Ma Paing v. Maung Shwe Hpan. 

5 Rang. 478 = 104 I. C. 516 = A.I.R. 1927 Rang. 274. 

- Payin property brought by husband ta the 

marriage is available to satisfy a decree against him 
for debt incurred in business while living with wife 
during the subsistence of the marriage—Jointly acquir¬ 
ed lettetpwa property also can be so sold. 

In respect of the property of the marriage whether 
that property be the payin property of either party or 
lettetpwa property of the marriage, a Burmese Buddhist 
husband and wife are partners, and all the property of 
the marriage, whether payin or lettetpwa, is partner¬ 
ship property. In Burmese Buddhist Law the partner¬ 
ship i between husband and wife is dissolved only by 
death or divorce, and neither partner is entitled to 
separate possession of any share of the partnership 
property or of the profits of the partnership until the 
partnership is dissolved by the death of one partner or 
by divorce. Either husband or wife or both may 
represent the partnership in dealing with their persons. 
There is a presumption that debts contracted by either 
partner bind the partnership and are recoverable out of 
the partnership property. 1 There is a presumption that 
a suit brought against either of the partners is a suit 

D. D.—VOL. I—54 
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against the partnership and that in such a suit a partner 
who is not joined as a party to the suit is represented by 
the partner who is joined as a party. A decree against 
either partner can ordinarily be executed against any 
partnership property. Therefore where property which 
was payin property brought by a Burmese Buddhist 
husband to the marriage is during the subsistence of the 
marriage sold in execution of a decree against him for 
a debt incurred by him in a business carried on by him 
while he was living with the wife, no question of the 
separate interests or shares of husband and wife in 
such property ordinarily arises, because payin property 
is property of the marriage and the whole of the pro¬ 
perty of the marriage is ordinarily available for the 
satisfaction of debts incurred by either husband or wife 
Where the property is jointly acquired lettetpwa property 
no such question ordinarily arises for a similar reason. 
A decree against a Burmese Buddhist husband or wife 
can ordinarily be executed against the property of the 
marriage, whether payin or lettetpwa, to the extent of 
so much of such property as is necessary to satisfy the 
decree. Case-Law fully discussed. 10 L. B. R. 36 (F.B.) 
and 3 Rang. 322= A. I. R. 1925 Rang. 329 = 94 I. C. 
797, Overruled. (Rutledge, C.J. Heald, Chan, Maung 
Baand Doyle, J J.) Ma PAING v. MAUNG SHWE 
Hpaw. 5 Rang. 296 = 1031. 0.568 = 

6 Bur.L J. 166 = A.I.R. 1927 Rang. 209 (232) (F.B.). 

- Execution—Decree binding—Joint business by 

Buddhist husband and wife—Part of joint property in 
the na?ne of husband only — Husband mortgaging it — 
Decree in the mortgage suit against husband 7uas held 
binding on wife also. 

Where a Buddhist husband and wife carried on a 
ginning business and part of the joint property was in 
the name of the husband only and he mortgaged it and 
the mortgagee brought a suit in which the property was 
brought to sale without impleading the wife, 

Held, that the husband was not only the managing 
partner, but also the benamidar of the wife in respect of 
any interest she may have had in the mortgaged pro¬ 
perty and that she was bound by the decree passed 
against the husband. 10 L. B. R. 36 (F. B.), Dist. 
(Heald and Chari, JJ.) M. E. MYA v. JAPAN COT¬ 
TON Trading Co. 5 Bur. L. J. 218 = 

1011. C. 354 = A. I. R. 1927 Rang. 119. 

- Claim of an eldest son to one-fourth share on 

the re-marriage of the parent is ?iot a claim as orasa son 
but an entirely different one. 

The claim which an eldest son has to one-quarter 
share on the re-marriage of his father is not a claim as 
orasa son arising on the death of a parent; but it is an 
entirely different claim of the eldest son to a quarter 
share on the re-marriage of the surviving parent. (Case- 
law discussed.) (Lentaigne, J.) Ma E MYA v. U PE Lay. 

3 Rang. 281 = 90 I. C. 958=A. I. R. 1926 Rang. 65. 

- Re-marriage of the father of the orasa son gives 

the son a right to one-fourth share, though his mother's 
death does not give. 

Though an orasa son cannot claim a one-fourth share 
of the property jointly acquired by his parents merely by 
reason of his mother’s death, the re-marriage of his 
father gives him a right to claim the one-fourth share 
w r hich he would not have if his father did not re marry. 

1 L. B. R. 23 ; 11 L. B. R. 199, Foil. (Lentaigne, J.) 
Ma E Mya V. U Pe Lay. 3 Rang. 281 = 

90 I. C. 958 = A. I. R. 1926 Rang. 65. 

- Right of an eldest son to claim one-fourth share 

on the re-marriage of his father is vested and definite 
right and devolves on his heirs and legal representatives 
< The claim which an eldest son has on the re-marriage 
of his father to one-quarter share is a vested interest and 
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i ight and therefore such vested interest and right must 
devolve on the heirs and legal representatives of the 
holder of the vested interest or definite right to the one- 
fouith share. (Lcniaignc, J .) Ma E MYA v. U 
Pe Lay. 3 Bang. 281 = 90 1. C. 958 = 

A. I. R. 1926 Rang. 65. 

-Lindounggyi with two wives—Property inherited 

by husband after second marriage is lettetpwa— Share of 
each of two wives in such property is one sixth —Such 
share is not liable for husband's debts—Rule for couples 
previously unmarried applies to marriage between 
an eindounggyi and previously married husband or wife. 

Where a Burman Buddhist eindounggyi having two 
wives, inherits after the second marriage immovable 
property from his father, the property is lettetpwa of 
the marriages and is joint property of the husband and 
wives and not thinthi or the separate property of the 
husband. The share of the two wives jointly is one- 
third and since they are of equal status the share of 
each is one-sixth. Each wife acquires a vested interest 
in one-sixth of the property from the date on which it is 
inherited and such interest is not liable for all or any 
part of the debts incurred by the deceased husband 
alone. [A/aung Shwe Ngon v. Ma Mi Dice, S. J. 110 
Dissented from.] The rule for partition on divorce by 
mutual consent where neither party was at fault between 
an eindounggyi and a husband or wife who had not been 
previously married is the rule which applies where 
neither party had been married before. (Text and Case- 
law discussed.) ( Robinson, C. J. Carr and Maung 
Gyi, JJ.) C. T. P. V. CHETTY v. MaUNG Tha 
Hlajng. 3 Rang. 322 = 94 I. C. 797 = 

A. I. R. 1925 Rang. 329 (F.B.). 

- On partition at father's re marriage, children 

cease to have claim on share of father at partition or to 
lettetpwa of his marriage with their step mother. 

After a partition by a parent on second marriage, the 
children of the first marriage have no further claim on 
the property taken to the second marriage by that 
parent, any how in regard to such property as was made 
the subject of that partition. The children of the first 
marriage are debarred, by the fact of the partition, from 
sharing, after the decease of their father, in the lettetpwa 
of his marriage with the step-mother. 9 B. L. 1.97 
Foil. ( Duckworth and P. Han , JJ.) Ma JOKF. v. Ma 
U Le. 1 Rang. 487 = 761. C. 838 = 

A. I. R. 1924 Rang. 71.! 

- Children of first marriage take property brought 

by parents to the second marriage, if there is joint pro¬ 
perty of the second marriage. 

So long as a Burman Buddhist husband and wife are 
alive, their property from whatever source derived, 
forms one estate, in which all members of the family 
have an interest but which is under the control of hus¬ 
band and wife. If one of the couple dies and the 
surviving partner marries again, the property is ordi¬ 
narily treated as the property of the second marriage 
during the continuance of that marriage and forms one 
estate together with property acquired during the second 
marriage. It is only on the death of the surviving spouse 
of the first marriage that the manner in which the pro¬ 
perty is acquired becomes important. The rules laid 
down in S. 229 of Vol. I of the Ex-kinwan Mingyi’s 
Digest provide for the partition of what is treated as one 
estate in such an eventuality. Similarly when, after the 
death of the common spouse, the surviving widow or 
widower retains the property still in tact and no parti¬ 
tion takes place, the Dhammathats appear to contem¬ 
plate the estate as still one estate only; it is only when 
claim to partition is made, the importance of the man- 
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ner in which the property is acquired arises. It appears 
therefore that although under the rules set forth in 
S. 238, the children of the first marriage obtain the 
whole of the property of the first marriage and no share 
in the rest of the property, they are still suing for parti¬ 
tion of an estate. It there is joint property of the last 
marriage, the children of the first marriage each takes 
the property brought by their parents to the subsequent 
marriage. (Brown, A. J. C.) MOUNG LU GaLE v. 
Maung Lu Po. 4 U. B. R. 140 = 1 Bur. L.J. 267 = 

77 I. C. 53 = A. I. R. 1923 Bang. 110. 

- Ancestral property—No presumption as to joint - 

ness exists. 

Buddhist law does not say that ancestral land must be 
presumed to remain undivided until the contrary is 
proved. There is no such presumption in Buddhist law. 

No general rule can be laid down as to the burden of 
proving jointness or separation without regard to the 
facts and circumstances of each particular case. 
(Maung Kin, J.) MAUNG SHWE LA v. MA KYWE. 

1 Bur. L. J. 174 = 74 I. C. 9 = 

A. I. B. 1923 Bang. 92. 

- Divorce— Division of property —Payin does not 

become lettetpwa simply because it has changed its form 
during marriage. 

On a partition of property on a divorce by mutual 
consent Payin property will go to the party who brought 
it to the marriage and this rule is still to apply even 
though the property may have been changed in form 
provided it has not been merged entirely in the jointly 
acquired property and so changed its character. Change 
of form does not affect the rule so Ion?; as the payin can 
be identified, although the profits arising from such 
changed property may be lettetpwa. (Robinson, C.J. and 
MacGregor, J.) MAUNG SHAWE THA v. Ma WAING. 

11 L. B. B. 48 =70 I. C. 562 = A.I.B. 1921 L.B. 46. 

Marriage. 

- Consent of parties is essential to constitute legal 

marriage. 

To constitute a marriage under the Burmese Buddhist 
Law no special ceremony is necessary. But the essential 
requirement is the consent of parties. P in a suit for 
restitution of conjugal rights against T brought evidence 
to the effect that his parents negotiated with the parents 
of T for the marriage and had given them certain pre¬ 
sents. A marriage ceremony took place without the 
presence of P and T according to the custom of the 
locality. T never received P afterwards and repudiated 

the marriage on the same day. 

Held, that in the circumstances of the case no consent 
could be presumed and the marriage could not be regar¬ 
ded as legally binding. (Brown, J.) MA THEIN TIN 

v. Maung Po Thon. A. I. B. 1930 Bang. 210. 

- Husband's misconduct disentitles him to decree 

for restitution of conjugal rights. 

If a Burmese Buddhist husband misconducts himself 
with his wife and treats her extremely badly the case is 
not in which restitution of conjugal rights can be ordered 
to him. (1909) U. B. R. 1st Qr. Buddhist Law 1; (1904) 
U. B. R. 4th Qr. Buddhist Law 5, Ref. (Heald and 
Otter, JJ.) M.\ THEIN NWE v. MAUNG KHA. 

7 Bang. 451= 1201. 0.137- 
A.I.B. 1929Bang. 807. 

- A youth can contract a salt'd marriage at any 

time after he is physically competent for marriage. 

There is nothing in Burmese Buddhist law which 
prevents a youth from contracting a valid marriage at 
any time after he is physically competent for marriage. 
3 U. B. R. 75 and A. I. R 1925 Rang. 280, Foil. 

A Buddhist wife sued her husband for divorce on the 
ground that he had deserted her and had married 
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another wile, and for partition of property on the basis 
of a divorce as by mutual consent. The husband con¬ 
tended that there was. no. valid marriage between him 
and the wife because he was only about 16 years of age 
when he went through the ceremony of marriage with 
her. He admitted that there was co-habitation and a 
child of the union. 

Held, that the marriage was valid and there was no 
basis for the suggestion that the marriage was invalid 
because the husband was too young to contract a valid 
marriage. {Heaid and Maung Ba, JJ.) MAUNG THEIN 
MaUNG v. Ma Saw. 6 Rang. 340 = 111 I. C. 474 = 

A. I. R. 1928 Rang. 209. 

- Desertion by husband for three years—Marriage 

is automatically dissolved. 

When a Burmese Buddhist husband deserts his wife 
and for three years, neither contributes to her mainten¬ 
ance nor has any communication with her, the marriage 
is automatically dissolved on the expiration of three 
years from the date of desertion and no further and 
expressed act of volition on the part of one party to the 
marriage is necessary to effect such dissolution. 3 L.B.R. 
175 (F. B.), Overruled. (Case-law reviewed). {Rutledge, 
C. J., Brawn, Carr, Mating Ba and My a Bu, JJ) 

Ma Nyun v. Mg San Thin. 

5 Rang. 537 = 6 Bur. L. J. 125 = 105 I. C. 399 = 

A. I. R. 1927 Rong. 294 (F.B.). 

- Union between Burmese woman and a Hindu 

following Buddhist faith for 25 years is legal marriage 
and the husband is entitled to the custody of the children 
of the union. 

Where a union was formed between a Burmese Bud¬ 
dhist woman and a Hindu who followed the Buddhist 
faith for 25 years, and there was no evidence to show 
that he was at any time a Hindu of the four recognized 
castes, the tenets of which might have rendered a valid 
union between them impossible. 

Held, that the union is a legal marriage and the 
husband is entitled to the custody of the children of the 
union. {Heald and Mya Bu, //.) Ma Kyaw v. C. R. 
Biswas. 6 Bur. L. J. 158 = 104 I. C. 348 = 

A. I. R. 1927 Rang. 280. 

- Chinaman marrying Burmese Buddhist woman — 

Burmese law applies unless special custom, not working 
injustice on the woman, is proved—Burma Laws Act 

<1898), 13 (.1). 

The Burmese Buddhist law regarding marriage is 
prima facie applicable to Chinese Buddhists as the lex 
loci contractu ; and to escape from the application of 
Burmese Buddhist law regarding marriage a Chinese 
Buddhist must prove that he is subject to a custom 
having the force of law in Burma and that that custom 
is opposed to the provisions of Burmese Buddhist law 
applicable to the case; and in case the matter in issue 
is the marriage of a Buddhist Chinaman with a Burmese 
Buddhist woman he must show that the application of 
the custom having the force of law will not work in¬ 
justice to the Burmese Buddhist woman. Case* consi¬ 
dered. {Rutledge, C. J. Das, Mating Ba and Brocun, 
JJ.) t In re MA YlN MYA v. Tan YAUK Pu. 

5 Rang. 406 = 6 Bur. L. J. 135 = 104 I. C. 478 = 

; f • A. I. R. 1927 Rang. 265 (270) (F.B.). 

--— Pratt, J .—No ceremony is necessary under the 

Buddhist law for validating a marriage. {Pratt and 
Mya Bu, JJ.) , Ma Tin U v. Ma Ma THAN. 

5 Rang. 359 = 105 I. C. 45 = 
A. I. R. 1927 Rang. 250. 

;—-To constitute a valid marriage elopement with the 

intention of marrying and consummation of the marriage 
is sufficient. {Doyle, J.) Ma E SEIN v. MaUNG HLA 

min. : > 4 Burl L, J. 258 = 27 Cr. L. J. 725 = 

’ 95I.C.53=A:I.R. 1926 Rang. 88. 
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- Marriage can validly be contracted by a youth 

of 16. 

A Burmese youth of over 16 years of age can con¬ 
tract a valid marriage. {Doyle, J.) M. E. SEIN v. 

mg. Hla min. 4 Bur. L. J. 258 = 27 Cr. L. J. 725 = 

95 I. C. 53 = A I. R. 1926 Rang. 88. 

- Cr. P. Code, S. 488— Claim for maintenance 

— Ijiw to be applied for proving marriage between Bur¬ 
mese woman and half caste Chinese is Chinese Customary 
Law. 

Chinese Customary law is the law to be applied in 
determining the question whether a Burmese woman is 
the wife of a Chinese half caste who claims to be a 
Confucian, so that she can claim maintenance under 
S. 488. The Court may, in certain cases, allow the pre¬ 
sumption of marriage from long co-habitation with 
habit and repute to prevail. {Maung Ba, J.) Ma U v. 
Mg. Kyin Htat. 4 Bur. L. J. 255 = 

94 I. C. 608 = 27 Cr. L. J. 656 = 
A. I. R. 1926 Rang. 82. 

- Girl below 20 years cannot validly contract with¬ 
out guardian's consent. 

Under Burmese Buddhist law, no minor girl under 
the age twenty can contract a valid marriage without the 
consent or against the will of her parents or guardian, 
or the relations under whose piotection she is living. 
{Robinson, C. J., Maung Gyi and Brown, JJ.) MA E 

Sein v. Mo. Hla Min. 26 Cr. L. J. 1613 = 

4 Bur. L. J. 123 = 3 Rang. 455 = 
90 I. C. 717 = A. I. R. 1925 Rang. 280 (F. B.). 

- Polygamy—Absence of ceremonies—Long union 

may raise presumption. 

Among Burman Buddhists polygamy is undoubtedly 
lawful and a Burman Buddhist may have, at the same 
time, two or more wives who are on an equal footing. 
There can be no doubt that, under Burmese Buddhist 
law, although there may not be sufficient evidence of 
an actual giving and taking in marriage—since, no cere¬ 
mony of any kind is essential for the purposes of lawful 
wedlock—the conduct of the parties, subsequent to 
their coming together, may raise a strong presumption 
of marriage, especially when the union has lasted for a 
long period. {Heald and May Oung, JJ.) MaUNG 
Tha Dun v. Ma Thein Yin. 1 Rang. 1 = 

73 I. C. 1044 = A. I. R. 1924 Rang. 37. 

- —Shan Buddhists in Burma—Presumption of, 

rests on habit and repute of the parties. 

- The personal law of Shan Buddhists, resident in 
Burma, does not appear to be in any way different from 
that of Burman Buddhist and the ordinary Buddhist Law 
applies. Shan notions concerning sexual relationship are 
extremely lax and the term “Ma Ya” (wife) is indiscri¬ 
minately applied to women kept as mere concubines as 
w T ell as those properly married. The presumption of 
marriage arising from co-habitation must rest on habit 
and repute and when proof of marriage depends wholly 
on habit and repute, the conduct of the parties concerned 
is of gieat importance. The alleged husband must be 
shown to have treated the alleged wife in a way which 
clearly and unmistakably reveals his intention to confer 
on her the required status and the alleged wife must be 
shown to have acted all along in such a manner that it 
would be patent that she asserted that status. {Heald 
and May Oung, JJ.) ■ Ma ShWE Yin v. MAUNG Ba 
Tin. 1 Rang. 343 = 76 I. C. 620- 

2 Bur. L. J. 114= A. I. R. 1923 Rang. 218. 

Co-habitation raises presumption of marriage. 
Co-habitation over a period of years, where there is 
no impediment to marriage, raises a presumption of 
marriage. {Heald and Lentaigne, JJ.) MAUNG PO 
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Moung v. May Pyit ya. 1 Rang. 161 = 

2 Bur. L. J. 79 = 74 I. C. 933 = 
A. I. R. 1923 Rang. 180. 


BUDDHIST LAW—Burmese—Partition. ' ‘ G ' 

211, Foil. ( Rutledge , C. J. and Carr , /.) Ma SHWe 
Y u v. Ma Kin Nyun. 7 Rang. 240 = 

1181. 0. 630=A. I. R. 1929 Rang. 166. 


- Marriage by minor girl—Consent of guardian is 

not necessary. 

The marriage of a minor girl does not require the 
consent of her guardian for its validity and on her death 
the husband will be entitled to succeed to her share. 
1 L. 11. K. 297, Foil.; 1 U. B. R. (1902-03) Cr.—Penal 
Code 15, Ref. {Maung Kin, /.) MOUNG SEN TUN 

v. Moung Sen Nyom. 1 Bur. L. J. 144 = 

811. C. 32 = A. I. R. 1923 Rang. 76. 


-The law of the place where a marriage is contr¬ 
acted determines the validity of a marriage. {Robinson, 

/.) Ma Twe v. L\VE Hain. 13 Bur. L. T 105 = 

59 I. C. 555 = 22 Cl*. L. J. 123. 


Consent obtained by pressure, if free . 


There must be free consent of the parties for valid 
marriage under the Buddhist Law, and a consent reluc¬ 
tantly given under pressure is not such free consent as is 
required by that law. ( Robinson , /.) Ma TWE v. Lwe 

Hain. 13 Bur. L. T. 105 =59 I. 0. 655- 

99 Hr T.. .T. 123. 


Minor. 

-A mother’s sister is a preferential guardian to a 

putative father or step-father when the estate belonged 
to the minor’s deceased father. {Heald , Offg. C.J. and 
Mya Bu. /.) Ma ZaW May v, MaUNG Ba U. 

A.I. R. 1929 Rang. 284. 

- Guardian appointed by Court—Natural guar¬ 
dian may dispose of the immovable property of the minor 
if the circumstances are so clear that he is acting m the 
interests of the minors. 

It cannot be said that in no circumstances can a 
Burman Buddhist, being a natural guardian, validly dis¬ 
pose of the immovable property of his children for whom 
the guardian has been appointed by the Court. Circum¬ 
stances may exist which make it so clear that he is act¬ 
ing in the interests of the minor that a transfer by him 
may be upheld. {Brown. J.) A. R. V. CHETTYAR 

Firm t/. Maung Hla Gyi. 6 Rang. 329 = 

111 I. C. 469 = A. I. R. 1928 Rang. 199. 


Partition. 


-Kanitha children can sue for partition after the 

death of one parent on the remarriage of the surviving 
parent. A.I.R. 1926 Rang. 211 and 2 L. B. R. 255, Rel. 
on ; A. I. R. 1921 L. B. 68, Cons.; 2 U. B. R. 46, not 
Foil.- A. I. R. 1914 P.C. 97, Ref. {Rutledge, C. J. and 
Broiun, J.) MA THEN v. Ma Mya. 7 Rang. 193 = 

118 I. C. 124 = A. I. R. 1929 Rang. 218. 


- Right of kanitha child to claim partition after 

death of one parent on the re-marriage of survivor can 
be claimed by keiktima child . 

A keiktima child is in all ordinary circumstances 
entitled to equal partition of inheritance with the natural 
children. That being so, the right of kanitha child to 
claim partition after the death of one parent on the re¬ 
marriage of the survivor can be claimed by a keiktima 
child. A. I. R. 1926 Rang. 148, Rel. on. ( Rutledge , 
C. J. and Broiun , /.) Ma THEIN v. Ma Mya. 

7 Rang. 193 = 118 I. C. 124 = 
A. I. R. 1929 Rang. 218. 


- Death of either parent , surviving parent re¬ 
marrying—Children are entitled to partition of property 
at the time of re-marriage. 

When, after the death of one parent, the surviving 
parent re-marries the children of the first marriage are 
entitled to partition of the estate held by surviving 
parent at the time of re-marriage, unless of course there 
has already been a partition between the surviving 
parent and the children. , A. I. R. 1926 Rang. 23 ; A.I. 

R. 1924 P. C. 88, Rel. on ; 8 L. B. R. 501 ; A. I. R. 
1927 Rang. 143, Doubted. ( Rutledge , C. J. and Carr . 

/.) Ma Shwe Yu v. Ma Kin Nyun. 

7 Rang. 240 = 118 I. C. 630 = 
A.I. R. 1929Rang. 155 

• 

- Step-children have right of partition on three 

occasions and fresh cause of action arises every time 
The first right that the children have after the death of 
one parent, when the surviving parent re-marries, is to 
claim a partition immediately. Where there has been 
such a partition on marriage, the children of the first mar¬ 
riage have no further claim to inherit against their step¬ 
parent or, after the death of their step-parent, against the 
direct descendants of that step-parent; secondly, if the 
children of the first marriage have not made a claim on 
the re marriage of their parent they have a right to claim 
a share on the death of their parent from the surviving 
step-parent, whether there are or are not children by the 
second marriage ; and thirdly, if the children of the first 
mariage have not made any claim on either of the two 
occasions above mentioned, they have a further right to 
partition on the death of the step-parent. In view of 
the fact that there are three different rules for partition : 
first on the marriage of the surviving parent ; secondly; 
on the death of the surviving parent after re-marriage , 
and thirdly, after the death of the step-parent ; it must 
be held that in each of these cases there is a fresh cause 
of action arising either from the re-marriage or from the 
death in question. A. I. R. 1926 Rang. 211 ; A. I. R. 
1924 Rang. 71 ; A. I. R. 1925 Rang. 184; A. I. R. 1924 
P. C. 88 and A. I. R. 1925 Rang. 340 (F. B.). Rel. on *, 

9 L. B. R. 176. Hiss. from. {Carr, /.) MAUNG AUNG 
Thin v. Ma NG\ve U. 6 Rang. 355 = 

113 I. C. 142 = A. I. R. 1928 Rang. 139. 

- Grand-children by orasa child are not entitled to 

partition against their grand-father on his re-marriage . 

After the re-marriage of their grand-father on the death 
of grand-mother, out-of-time grand-children by the orasa 
child are not entitled to claim a partition against their 
grand-father. {Carr and Mya Bu , J J .) Ma Ah PU 
7 /. U. PO LAI. 5 Bur. L. J. 203 = 

100 I. C. 323 = A. I. R. 1927 Rang. 111. 

__ What is regarded for partition is family and not 

individual and all members are entitled to partition. 

What the Burmese Buddhist Law regards in its rules 
for partition is the family rather than the individual 
and so long as the family subsists, all who are members 
of it are regarded as being entitled to partition of its 
property on its dissolution. {Heald and Chari , //•) 

MAUNG PO San 7>. Maung PO Thet. 3 Rang. 488 = 

911. 0. 653 = A. I. R. 1926 Rang. 23. 


- Father re-marrying—Children entitled to half 

estate by partition . 

Where a widower re marries his children by the first 
wife at once acquire a right to partition of the estate, 
and the share of the children collectively is one half, 
while the father takes one half. A. I. R. 1926 Rang. 


-The grand-ehildien take one-fourth of the share of 

their deceased parent. As an example of the application 
of this rule, in the case of two children one of whom 
has predeceased the parents, his share would have been 
one-half had he been alive,/ His children therefore 
take one-eighth and the remaining seven-eighths go to 
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the surviving child. (Carr, J.) MAUNG SHWE Ye v. 
MAUNG Po Mya. 3 Rang. 464 = 

911. C. 684 = A. I. R. 1926 Rang. 4. 

- Second marriage by father — Sett/ement and 

partition are usual to be made in favour of children by 
first marriage. 

Amongst Burmese Buddhists when the mother dies 
and the father marries again, it is usual to make a 
family partition and settle the children of the first mar* 
iiage. It is most unusual for a father, when he 
re-marries merely to make gifts, and still more unusual to i 
include in those gifts of the bulk of his landed property. 
(Duckworth and Pratt, JJ.) Mg. PO LUN v. Ma E 

Mai. 1 Bur. L. J. 111=741. C.47 = 

A. I. R. 1923 Rang. 57. 
Pre-emption. 
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4 L.B.R. 128, Dist. ( Duckivorth , /.) MaUNG Ba 
Cho v. Maung San Tin. 2 Rang. 437 = 

84 I. C. 287 = A. I. R. 1925 Rang. 63. 

- Law of pre-cmptioti applies to sales of undivided 

property before partition. 

Among Buddhists the law of Pre-emption applies to 
a sale by a co-heir of his share in unc ivided ancestral 
estate. The decision in 8 L. B. R. 468 does not alter 
the rule laid down in 4 L. B. R. 128 to that effect 8 L. 
B. R. .466 referred and explained. (Young, J.) 

Maung Po Gyi v. Maung Po Saing. 

2 Bur. L. J. 21 = 80 I. C. 259 = 
A. I. R. 1924 Rang. 266. 
Succession. 

Disinheritance. 

Heirs. 


- Offer to co-heir may precede that to stranger— 

Necessary conditions—If conditions are satisfied no 
second offer is necessary. 

The offer to the co-heirs may precede that to a 
stranger, but must all form part of one and the same 
transaction and be of the same or a smaller price than 
that at which it is offered to the stranger, and if these 
conditions are carried out there is no necessity for a 
second offer to the heirs when they have once refused 
to buy. (Young, J.) MaUNG MaUNG v. MAUNG 

Shwe Goe. 2 Rang. 678 85 I. C. 295 = 

A. I. R. 1925 Rang. 194. 

- Property left by deceased husbatid—Sale by 

widow—Younger son cannot pre empt. 

A younger son is not a co-heir, with his mother, to 
his deceased father’s estate. So he has no right of 
pre-emption in respect of property left by his father. 

(Duckworth, J.) Maung San Tin v. Ma Phet Pu. 

2 Rang. 659 = 85 I. C. 284 = 
A. I. R. 1925 Rang. 192. 

- Property jointly acquired by husbund and wife 

—Sale by husband after wife's death—Sons of the 
marriage and wife's sons by first husband can pre¬ 
empt. 

Where a widow with two sons by first husband 
married a second husband by whom she got two sons 
and during coverture the husband and wife acquire land 
jointly and where on the wife’s death, the husband 
married again and thereafter sold the land, Held the 
four sons of the deceased are entitled to pre-emption— 
4 L. B. R. 128 ; 8 L. B. R. 466. May Oung’s Leading 
Cases 157 and 3 B. L. J. 21—Referred to. (Young a?id 
Carr, //.) MAUNG Po ThaUNG v. MAUNG E Pe. 

3 Bur. L. J. 240=2 Rang. 529 = 84 I.C. 465 = 

A. I. R. 1925 Rang. 85. 

Right of pre-emption can be enforced only with 
reference to sale effected by a co-heir—A younger son 
■can't pre-empt sale by his mother of property owned 
he fore her husband's death by hi?n and her. 

The right of pre-emption can be enforced only against 
the persons or the person who inherited the land jointly 
with the claimants. It is only amongst the co-heirs 
{amwesaing or amwesabet) that the right can exist, that 
is to say, persons on whom an estate has devolved.. The 
term includes only those who have inherited the property 
jointly from a common ancestor, as for instance, the 
children of a deceased person. Where the properties 
originally belonged to a husband and wife and the 
■husband died leaving his wife and children, and the 
wife sold some of the properties. . ; 

Held, that the younger son could not pre-empt the. 
sale as the wife had absolute >, right subject to certain 
■claims by the eldest son and the eldest daughter, to the 
property and as she and her children were not co-heirs : 


Orasa. 

Per capita or per stirpes. 

Preference amongst heirs. 

Rules of. 

Shares. 

Miscellaneous. 

Succession—Disinheritance. 

-Where a daughter is born, after her mother and 

father divorced, but where the father takes back his 
daughter at the age of five, when her mother remarried, 
it is strong evidence that filial relationship had never been 
severed and the daughter is not disqualified from 
inheriting. A.I.R. 1928 Rang. 289, Rel. on. (Doyle, 
J.) Po Hte Maung v. Ma Bwin. 

_ . __ A. I. R. 1930 Rang. 264. 

Daughter of separated couple not ?naintaining 
filial relationship with father is 7iot to be excluded from 
inheritance to father in absence of widow or other 
children. 

The daughter of a separated couple who does not 
maintain filial relationship with her father is not 
excluded from inheritance in the absence of any widow 
or other children entitled to inherit. In such a case 
where the father has been living with her brother till 
his death the daughter is entitled to one-half share and 
the brother to the other half in the estate of the 
deceased. 2 U.B.R. 15, Rel. on. (Cunliffe and Carr, 
//.) Ma Saw May v. Maung Htu Tha. 

A. I. R. 1930 Rang. 161. 

- Serious quarrel between father and child and use 

of unfitting abusive language by latter to former— 
Afterwards total absence of filial relaticmship between 
them—Child loses right to inherit father. 

Where a serious quarrel takes place between a child 
and father a few years before latter’s death in which 
the former behaves in such a way as if he was going to 
use weapons against the father and abuses him in the 
manner most unbecoming to a child and where after¬ 
wards there is a total absence of filial relationship, the 
child loses the right to inherit to its father. (Cunliffe 
and Carr, JJ.) Ma NGWE BwiN v . KO PO WlN. 

A. I. R. 1930 Rang. 146. 

■—Inimical conduct sufficient to disinherit, ex¬ 
plained. 

The plaintiff 6* was the adopted grandson of a Bur¬ 
mese lady K. In 1911 6* went to live with his wife’s 
parents with the consent and approval of K. In 1912 

K and .S' s father P quarrelled and criminal proceed¬ 
ings against K were taken by P. S did not take part 
in the proceedings beyond attending Court. Subse 
quently K filed a civil suit against P and Here too 
s took no part except that he filed a written statement 
probably at P's instructions. K entertained no ill- 
feelings against S though S was dragged into litigation 
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on legal advice. K who was living with hei sister, fell 
ill, .V occasionally visiting her. -S' went and actually 
. aV ea with A" for the night before A died and A did 
take a part, not unimportant, in A’s funeral ceremonies. 

Held, that S was not guilty of any unfihal or inimi¬ 
cal conduct which would deprive him of his right o 
inheriting K. {Sir Lancelot Sanderson.) MAUNGBA 

1>k v. Maung Shew Ha. 6E, ^ g » T 5 ^o_ 

28 M L W. 129 = 48 C. L. J. 177 = 33 C.W.N. 70- 

110 I. C. 306 = A I. R. 1928 P. C. 197 = 

65 M. L. J. 95 (P. C.). 

_ Divorce of parents does not per se extinguish 

rights of inheritance of children—Continuance or 
discontinuance ot filial relations is the deciding 

,a Where there is a divorce the children ordinarily go 

with one or other of the parents and lose the right to 
inherit from the parent with whom they cease to live 
unless they maintain or resume filial relations with that 

A'divorce of the parents does not per se extinguish 
the rights of inheritance of their children It is a ques¬ 
tion of continuance or discontinuance of filial re ations 
after the divorce which is the deciding factor in all such 
cases (Case law considered). ( Pratt and Mya Bu, 

/ /V Ma Tin U r. Ma Ma Than. 5 Rang. 359 = 
JJ ' ] 105 I.C. 45 = A. I. R. 1927 Rang. 250. 

_ Adopted son living apart docs not lose right to 

succession unless filial relationship is severed 

An adopted son will not lose his right to inheritance 
merely by living apart from his parents unless severance 
of filial relationship is proverb < Maung Ba, J.) MAUNG 
S\N U v. Ma Pyaw Gyi. 6 Bur. L. J. 10- 

100 I. C. 1007 = A. I. R. 1927 Rang. 195. 

_ Child taken away on divorce by one of the spouses 

is not an heir unless filial relationship is resumed bet¬ 
ween his parents—Step-child must prove such resump- 


"a' child taken away by one of its parents on divorce 
loses the rights of inheritance as a member of the 
family of the other parent unless there has been main¬ 
tenance or revival of filial relationship between it and 
he latter: (1872-92) S. J. 184; 2 U. B. R. 194; 

2 U B 1< 159 and 2 U. B. R. 116 and 10 L. B. R. 107, 
Foil'.; A. I. R. 1925 P. C. 29, Dist. 

A child who goes away or remains behind with one ol 
parents on their divorce must necessarily show that, in 
spite of severance, filial relations between it and the 
other parent have not been broken off or have been 

resumed so as to be entitled to inherit in the latter s 

estate™ 4 L. B. R. 272 ; 5 L. B. R. 133 and 6 L. B. R. 
167, Rel. on. {Mya Bu, J ) MA SHWE YOU v. Mb 
Waing 4 Rang. 412=5 Bur. L. J. 193= 

99 I. C. 387 = A. I. R. 1927 Rang. 41. 

__ Grand children's right is not defeated by separate 

l ft 9 

The requirement that the grand-children should live 
with the grand parents in order that they should be enti¬ 
tled to inherit at all is now obsolete. {Young and Carr , 

//■) Ma Nan Shwe v. Ma Sein. 

2 Bang. 514= 84 I. C. 918 = A. I. B. 1925 Bang. 80. 

_ Inferior wife living separate has no right to 

inherit to her husband. 

A wife of inferior status or ordinary concubine is en¬ 
titled to three shares out of seven shares and a half, that 
is to two-fifths, of the husband’s estate but this applies 
to the case of wives living together with the husband. 
Where the wife of an inferier status lives apart, she is 
allowed to retain only such property as was in her actual 
possession but has no right of inheritance. {Heaid and 
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May Oung, //.) Ma THEIN YlN v. MAUNG THA 
DUN. 2 Bur. L. J. 292 = 2 Bang. 62= 

- 79 I. C 501 = A. I. B. 1924 Bang. 106. 

- Child of divorced wife living some time with 

mother and some time with father—No rupture of filial 
affection—Child is entitled to inherit. 

There is no provision in the Dhammathats enabling a 
father to disinherit his child except by giving him away 
in adoption to another, though a child who behaves as 
an enemy towards his parents is debarred from inherit¬ 
ing. A child who merely at his father’s request lives 
separately from him is not included amongst the six 
classes of children who are not entitled to inherit. The 
Buddhist Code does not give any meritorious value to 
mere living together or make the opposite state of 
things a reason for exclusion, and there must be filial 
neglect to exclude. But if a child on the divorce of his 
mother accompanied by partition of property goes to 
live with her and ceases to be a member of his father’s 
household he is debarred from inheriting from his 

father. t , 

The plaintiff after her mother’s divorce lived for a 

short time with her father and then went and lived with 

her sister. Later she returned and lived with her father 

and was doing so when he married his last wife. She 

continued to live with her father and her step-mother 

for sometime and then was sent by her father to live 

with her mother and she continued to live with her 

mother until her father’s death, but during that time she 

paid two or three visits to her father. 

Held, she was entitled to inherit. {Mai Call, J.) 

Ma Ngwe Kin v. Ma Hme. 1 Bang. 42 = 

74 I. C. 100 = A. I. B. 1923Bang 206. 

- Wife living apart for 8 years but not guilty of 

any misconduct—She is entitled to Letters of Administ¬ 
ration m preference to grand-son — Prob. and Administ¬ 
ration Act , S. 23. 

It is obvious that the broad propositions laid down in 
the Dhammathats can only be received with considerable 
qualifications and with due regard to modern customs 
and modes of thought. They cannot be argued as lay¬ 
ing down strict rules of law without regard to particular 
circumstances. Where the wife left her husband’s house, 
not of her own free will and lived in a house opposite 
that of husband’s but continued to be dutiful towards 
her husband and there was no misconduct on her part 
entitling the husband to a divorce. 

Held. it is quite impossible to say the wife had been 
guilty of any miscouduct of such a nature as to disquali¬ 
fy her from inheriting her husband s estate. As the 
widow of the deceased, she had a better claim than the 

grand son to Letters of Administration. {Robinson, C. 

/. and Pratt , /.) MAUNG MAUNG TIN v. Ma HLA 

tj _ 2 Bur. Ij. J. 68 =75 I.C. 200 — 

A. I. B. 1923 Bang. 150. 

■Separate residence of child does not show breach 


of filial relationship. 

Mere separate residence does not by itself now-a-days 
prove or even set up an inference of a breach of filial 
relations such as would deprive a child of his rights of 
inheritance. {Pratt and Duckworth, //.) KHOO 

Haung Sein. v. Khoo. Peing Heo. 

1 Bur. L.J. 56 = 70 I.C. 855 = A.I.B. 1922 L.B. 29. 

■A single act of disobedience by an adult to her 


mother's whim, with no acts of enmity, will not disenti¬ 
tle her to inherit to her mother — A Thwanokta son is a 

dogs on, incorrigible and at enmity. 

The plaintiff entered into a second marriage with a 
servant of her mother’s household. On her mothers 
death she sued for her mother’s estate and was opposed 


861 


CIVIL, CRIMINAL AND REVENUE 


862 


BUDDHIST LAW-Burmese -Succession. 

by her own children. It was contended that, her second 
marriage, being in defiance of her mother’s wishes, in 
consequence of which there had been a complete breach, 
which had never been healed between her and her 
mother, she was debarred from inheritance, 

Held, the texts which debar an incorrigibly dis¬ 
obedient child from inheriting refer to a child living 
with his parents and still subject to their authority and 
not to an adult child like the plaintiff respondent who 
had been married and had children of her own. Though 
by marrying plaintiff defied her mother’s wishes, her 
marriage cannot be regarded as an act of disobedience, 
as she was under no obligation to obey. 

A single act of disobedience, however gross, does 
not disqualify from inheritance, unless the act is 
an act of positive enmity. Both, the child who 
behaves like an enemy by abusing and assaulting 
his parents or otherwise, and the child who, without 
behaving like an enemy is incorrigibly disobedient, are 
debarred from inheriting (2 U. B. R. 1897-01, p. 169 
ref.) ( McCall , A. J. C.) MAUNG NV1 MaUNG v. 
Ma. NU 4 L. B. R. 104—1 Bur. L. J.78 = 

70 I. C. 904 = A. I. R. 1922 U. B. 12. 

Succession—Heirs. 

Lunatic getting property net in partition but by 
inheritance—Persons taking care of lunatic do not take 
that property after his death. 

The rule that relatives who supported a lunatic child 
shall take its share, after its death does not apply where 
the share of the deceased child was not set aside on the 
death of the parents but was inherited by it. The 
principle laid down in the Manugye 10, 36, cannot be 
extended to cover all cases in which relatives take care 
of lunatics : A. I. R. 1925 Rang. 34, Expl. and Dist. 
{Pratt, Offg. C. J. and Cunliffe, /.) KO. SAN DWE 
V. Ma Myein Hla. 6 Rang. 485 = 

113 I. C. 808 = A. I. R. 1928 Rang. 300. 

- Children by first marriage can sue for share 

after the death of both their parent and step-parent . 

S. 237 of Vol. I of Kinwun Mingyi’s Digest which 
deals with partition between half-brothers and half- 
sisters is applicable to all cases and it is immaterial 
which parent dies first, and a step-child has a right to 
elect whether he would claim his share at once on the 
death of his own parent or whether he would defer his 
claim till the death of his step-parent also and claim the 
benefit of S. 237. 

A Burman Buddhist died, leaving surviving him child¬ 
ren by his first wife and also the second wife and child¬ 
ren by her. The second wife died subsequently and 
since her death one of the children of the first marriage 
put forward a claim for partition of the inheritance. 
The other child had already obtained a decree for its 
share under the rule applicable to a case when the step¬ 
parent was still living. There was no property brought 
by either the husband or the wife, but there was only 
jointly acquired property to be divided. 

Held , that the children of the first marriage were en¬ 
titled to one-third of the property acquired during the 
second marriage, and as one of the two children had 
already obtained a decree for its share when the step¬ 
parent was still living, the share of the other child would 
be one-half of one-third, i.e., one-sixth : A. I. R. 1923 
Rang. 110 and A. I. R. 1926 Rang. 23, Appr.: 9 L.B.R. 
176, not Appr.: A. I. R. 1916 P. C. 145, Expl.; A. I. R. 
1926 Rang. 65,|Diss. from. {Rutledge, C.J., Maung Ba, 
Heald, Carr, and Brown, //.) MAUNG Po AUNG 

v. Maung Kha, 6 Rang. 427 = 112 1.0. 413 = 

A.I.R. 1928 Rang. 225 (P.B.). 

— f Congenital idiots are entitled to full share of in - 
heritance. 
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A child who is physically ui mentally incompetent or 
defective, for instance a congenital idiot, is entitled to 
his full share of inheritance from its parents. (Carr 
and Cunliffe, //.) MAUNG Pan GyaW v. Ma BEIN. 

6 Rang. 128 = 110 I. C. 729 = 
A. I. R. 1928 Rang. 130. 

- Co-wives—Senior wife inheriting•—Junior gets 

no interest in the property. 

When a husband, who has a senior and a junior wife, 
dies, the junior wife will not be entitled to inherit a 
portion of the property inherited after marriage by the 
senior wife from her parents : A. I. R. 1925 Rang. 329, 
(F.B.), Dist. (Pratt,/.) Ma Gun Bon v. Ma Me 
Mi. 5 Rang. 448 = 105 I. C. 247 = 

A. I. R. 1927 Rang. 277. 


*- Daughter not taken by her mother with her at 

the time of her re-marriage but living with her maternal 
grand-mother—She not living with her father also, but 
father making monetary presents at the time of occa¬ 
sional visits to him—Daughter is entitled to inherit her 
father. 

Plaintiff’s mother left her husband voluntarily taking 
her infant child with her. There was no formal divorce. 
At the time of contracting a second marriage, she did 
not take her daughter, the plaintiff, with her into her 
second husband’s house. Plaintiff lived with her mater¬ 
nal grand-mother who was plaintiff’s father’s mothei’s 
cousin. Plaintiff used occasionally to visit her father 
who used to give her small monetary presents. 

Held , that mere living apart under the circumstances 
cannot be considered unfilial conduct on the part of the 
minor plaintiff and that plaintiff did maintain filial re¬ 
lations with her father and was entitled to inherit his 
estate. {Pratt and Mya Bu . //.) Ma Tin U v. Ma 
Ma Than. 5 Rang. 359 = 105 I.C. 45 = 

A.I.R. 1927 Rang. 250. 
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-It is only in respect of property acquired during 

the course of the marriage between her mother and the 
father, that a daughter can acquire interest in her 
father’s property according to Burmese Buddhist I aw 
(Otter, j.) Maung Kyaw Za v. U. De Bi. 

5 Rang. 125 = 6 Bur. L. J. 55 = 101 I.C. 634 = 

A.I.R. 1927 Rang. 143.. 

-Under the Burmese law the surviving husband of 

a person who ex-hypothesi is the then surviving daughter 
is treated as one of the heirs of the father. (Viscount 
Dunedin.) MAUNG Kl Oh v. Ma THET PON 

4 Rang. 513 = 1926 M. W. N. 489 = 94 I. C 916 = 
3 O. W. N. 735 = A. I. R. 1926 P.C. 29 (P.C.).. 

Step-child of an inferior wife living separate is- 
not entitled to succeed to step-parent. 

The provisions of the Burmese Buddhist Law as to 
step-children’s inheriting from step-parents do not apply 
where the so-called step-child is the child of an inferior 
wife with whom the husband lived while still married to 
the superior wife, and where the step-child could not 
possibly be regarded as having belonged to the family 
of the so-called step-parent. (Heald and Rutledge , Jf ) 
Ma Cho Gale v. Ma Nan Chaw. 3 Rang. 521 = 

931. C. 87=A. I. R. 1926 Rang. 69. 

- PongyVs renouncing religious vows does not re¬ 
vive his right to succession. 

A Pongyi or a rahan at the time of the death of any 
of his relations cannot inherit from any of the relations 
even if he subsequently renounces his religious vows. 
This rule is founded on the assumption that by becom¬ 
ing a pongyi or rahayi the person is (completely severed 
from his family as is quite unconnected with them) as if 
he were dead or adopted into another family. 
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T w person succeeding at the death of another 
I hus a pel . of the eslate by a nearer 

P erso " ' a!'" was a A mgyi or rahan renouncing his reli- 

imeLf after .he death of the person. 
W"‘- J.C .) M AUNG M r. MaI>»G = THCT q ^ = 

A.I.R. 1925 Rang. 150. 

_ The share of diseased married person devolves 

„p 0 „ death of such person on the relation who mas mam- 
/■ • „ _ l. j tt t nr her dun *ig lifetime. 

<2 The A share of a married person who was severely 
diseased devolves upon his or her death, on the relation 
a ' maintainin' 7 the person during his or her life 

^ h °w -/y.) P MA Saw Win ». Maung 
time . ( DiukMin, J ^ Rang 328 - 8 4 I. C . 966 = 

Gyi. a> j r. 1925 Rang. 34. 

■Children by first marriage have no share after 

^H afier the death of the husband, the wife partitions 
tv with her children and marries again taking 
! he P [° P e r vith her on her death the children of her for- 
" r Carriage canno” claim from their stepfather any 
pr e ope"r ^chle took to the second marriage ; be- 
P p » thev have already obtained their shares. 

Ca The same nde applies when, after the death of the 
Wife the husband marries again after havtng given the 
Y-. i In their respective shares. U. Gaung s Digest of 

children (Mr. Ameer Ali.) Ma 

^cldhist L a ^ P T 2/3, 1=80 I.C 10 31 = 

'iq M L W 477 - 51 Cal. 374= 1924 M. W. N. 662 = 
i 9 M l..w. 4 W. N. 559 = 5 Rang. 175 = 

3 B A r iR 1924 PC 88 = 46 M. L.J. 618 (P. C.) 

maintain ^conjugal re- 

lations'wiUi'a persorTwhose position falls short of that 
la r u °"' G * or rhief wife But such second wife must, 
??‘ S ^e can succeed to her husband’s estate, show 
th t he co necuon witb the deceased was such that she 

h l he said to have been endowed with ptopr.etary as 
ma y be said.tonave u ^ ^ requ ired of her 

is'moreStrict Whwe she had prior knowledge of the 
Of the first wife and lived separately from, and 

THA dun v. ^ I HI 1044 = a J r 1924 Bang 37. 

_ Htir need not be of the same nationality or reli- 

■ „ a Chinese-Buddhist heir is not improper. 

Burmese Buddhist Law applies even though the par- 
ties on one side are not Burmese Buddhist, and the mere 
factlhat an heir or heirs is not of exactly the same re- 
r -on nr nationality is therefore immaterial. 1 here is 
no provision , which excludes the descendants or others 

who would ordinarily be entitled to rank as heirs of a 

Burmese Buddhist from inheritance on the ground of 
difference in nationality or religion. (/fait and Duck- 
nr h f ) KHOO HAIKG SF1N P. KHOO SFING 
ZZd JJ 1 Bur. L.J. 56 = 70 I.C. 855 = 

HEO< A.I.R. 1922 L. B. 29. 

___ Property inherited by one of many wives during 

marriage descends to children of that wife only. 

Where a husband has had more wives than one, pro- 
nertv inherited by one of those wives during marriage, 
if still in existence at the death of the husband and the 
wife descends to the children by that wife, and the chib 
Aren bv other wives can lay no claim to succeed to it. 

<RrJ n A J c.) Ma Khin v. Kin Kin. 

\ Brmn > J > 4 v B R 11= 63 i. C . 814 = 

A. I. R. 1921 U. B. 23. 
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Succession—Orasa. 

- Orasa son taking his share on father s death—-He 

cannot inherit in remainder on death of surviving 

parent when she leaves children, . . 

Where there is a child of the family surviving the 
last dying spouse,the orasa who has taken a quarter share 
of the parental estate from the surviving parent on the 
death of the parent of the same sex does not retain any 
right to a further share in the partition of the remainder 
of the estate on the death of the surviving parent; 

1 L. B. R. 50, Affirmed ; 8 L. B. R. 501 ; A. I. R. 1924 
Rang. 71 and A. I. R. 1926 Rang. 23. Ref. ( Hcald 
and Mya Bn. JJ.) MaUNG PO MYA v Ma IILA 

7 Rang. 409 = 120 I.C. 670 = 

A. I. R. 1929 Rang. 282. 

__-Right of an orasa son to a one fourth share in the 

property of his parents is not affected even by the death 
of the surviving parents ; A. I. R. 1924 Rang. 323, Re¬ 
lied on. ( Hcald and Mya Bn , //.) Ma Kyn v. MaUNG 
Shwe Kya 6 Rang. 318 = 112 I.C. 233 = 

A. I. R. 1928 Rang. 258. 

- Orasa sou—Right to claim one-fourth devolves 

on his heirs. , , ,. 

If the orasa son dies without having claimed his one- 

fourth share, such share devolves on his heirs and legal 

representatives : A. I. R. 1926 Rang. 65, Foil. \Heald 

and Mya Bit , //.) Ma Kya v. MaUNG SHWE Kya. 

6 Rang. 318 = 112 I.C. 233 — 

A. I. R. 1928 Rang. 258. 

_ Kittima adopted son cannot claim quarter share. 

A kittima adopted son is not entitled to claim from an 
adoptive mother on the death of the adoptive father the 
auratha sons quarter share of the estate of the adoptive 
parents. ( Rutledge , C.J. Hcald , Carr , Mating Ba Gyi 
and Chari , //.) MaUNG PO AN v. Ma D\VE. 

4 Rang. 184 = 5 Bur. L. J. 122 = 98 I. C. 621 = 

A. I. R. 1926 Rang. 148 (P. B.). 

- —Eldest adopted child can claim as orasa. 

In the absence of natural children, a kittima child, if 
it be the eldest of adopted ones, has a right to claim 
immediate partition with its adoptive mother in respect 
of a fourth share in the joint estate of her adoptive 
parents : A. I. R. 1924 P.C. 238 = 2 Rang. 693: Foil. 

( Rutledge , C.J. and Mating Ba, /.) Ma 1 HEIN v. Ma 
Mya 5 Bur. L. J. 70 = 98 I. C; 665 = 

A. I. R. 1926 Rang. 146. 

- Even if the orasa has not taken share on the death 

of surviving Parent, he is entitled against step-children 
to take one half share in the jointly acquired property of 
tfu step-parent. 

Where the auratha son has not taken a share either 
on the re-marriage or on the death of the surviv ing 
parent he is regarded by Burmese Buddhist Law as 
being entitled to share in the estate of the step-parent, 
and in such part of that estate as can be regarded as 
jointly acquired property of the marriage of the parent 
an step -parent ; his share as against his parent’s step¬ 
children is one-half. {Hcald and Chari, //.) MAUNG 
PO San V. MAUNG Po Thet. 3 Rang. 438 = 

91 I.C. 653 = A. I. R. 1926Rang. 23. 

-- Even if the Orasa takes his share on the death of 

hi parent, he is entitled to share oti death or remar¬ 
riage of the surviving parent (Ob»ter.) . •: 

Even if the auratha has taken his share on the death 
of a parent or on the re-marriage of the surviving 
parent, he is still entitled to claim a share on the death 
of the surviving parent or on the death of Jhe step¬ 
parent unless separation is proved or is to be presumed. 
{Hcald and Chari, //.) MAUNG PO SaN v. MAUNG 
Po Thet 3 Rang. 438—911. C. 653 

A. I. R. 1926 Bang. 23. 
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-Orasa son, doctrine of — Minor of 11 years cannot 

attain Orasa status. 

The eldest son if competent, is the representative of 
his father and in that capacity is entitled to one-fourth 
of the inheritance on the death of his father. By “com¬ 
petent” is implied, of an age to take his father's place. 
The whole doctrine of the Orasa son is based on his being 
in a position to take his father’s place. A minor son of 
11 years of age cannot be said to have attained the sta¬ 
tus of an Orasa son. {Pratt J.) U. TUN Gy\VE 

KO KO Gyi. 94 I. C. 531 = 4 Bur. L.J. 67 = 

A. I. R. 1925 Rang. 245. 

- Younger child though eldest son has no Orasa 

status. 

A younger child, although the eldest son, does not 
acquire the status of Orasa and does not become entitled 
to the privileged position allotted to the eldest or first 
born son. {Mr. Ameer Ali.) KIRKWOOD v. MAUNG 
Bin. 841. C. 567 = 2 Rang. 693 = 511. A. 334 = 

3 Bur.L.J. 304 = 29 C. W. N. 653 = 

A. I. R. 1924 P. C. 238 = 48 M.L.J. 1 (P. C.). 

- -Orasa son can demand partition within 12 years 

of erne-fourth joint property on death of father. 

On the death of the father one-fourth of the joint es¬ 
tate vests immediately in the Orasa son. He is not 
bound to demand partition but may do so at any 
time within the statutory period of limitation and with¬ 
in that period the mother has no power of disposal of 
this one-fourth share. Within that period that share is 
not liable to attachment under a decree against the 
mother. {Lentaigne and Carr , //.) V. T. ARUNA- 
CHELLAM CHETTY V. MAUNG SAN NGWE. 

83 I. C. 550 = 2 Rang. 168 = A. I. R. 1924 Rang. 323. 

- Separate residence does ?iot disentitle child to 

succeed. 

The appellant, the eldest daughter, at the time of her 
mother’s death, had been married for 27 years. During 
the first two years of her married life she continued to 
live with her parents ; she then moved to a house near¬ 
by and lived there for 20 years; finally she went to re¬ 
side at another village, and a year later her mother died. 

Held, that the appellant was not disentitled to her 
share as orasa by reason only of the facts that she lived 
separately from her father and that she never assumed 
the duties of her deceased mother in the family. A.I.R. 
1921 L. B. 95 (F.B.) {May Oung, /.) Ma Hla U. 
Maung Shwe yin. 1 Rang. 370 = 761. C. 814 = 
2 Bur.L. J. 138=A. I. R. 1923 Rang. 271. 

Rights of children—Any child can acquire rights 
of orasa—Rights where eldest child is daughter discus¬ 
sed—Children of orasa, rights of, discussed. 

Per Robinson, C. J., Maung Kin, Heald and Duck¬ 
worth , JJ. —In a family consisting of both sons and 
daughters, any child can acquire the full status of Orasa 
prior to the death of either parent. If in such a family 
where the eldest child is a daughter, no son can become 
Orasa. In such a family the question which child is the 
Orasa, can be decided before the death of either parent. 
There cannot be in such family two Orasas. Sons are 
always to be preferred to daughters as Orasas unless the 
son is the eldest born. The eldest born son is the Orasa. 
If he predeceased his parents, his children will have a 
right to preferential treatment. If the eldest born son 
dies before he became competent to take his father’s 
place, a younger son, being fully qualified, may become 
Orasa , and, if that son predeceases his parents, his 
children will have a right to the same preferential treat¬ 
ment: 1 But. if the eldest-born child is a daughter and 
predeceases her parents after she becomes Competent to 
take her mother’s place, her children will have a right 
to the same preferential treatment. • It is doubtful 

D, D.—VOL. 1—55 
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whether another daughter younger than a son can ever 
take the place of the eldest-born daughter who is not 
competent, or dies before she became able to take her 
mother’s place. The eldest child being a daughter can 
claim on the death of her mother a quarter share as 
Orasa , and, if she then dies before her father without 
having got the share, her children will have a right 
to preferential treatment contemplated and, if she 
dies after her father but before she has claimed 
her distributive share in the estate, her right of 
inheritance will devolve upon her children. The 
same would be the case of the issue of any other child 
who dies after its right of inheritance became vested 
in it. If the eldest born, though it might have 
claimed the quarter share from the surviving parent, 
did not and survived that parent, then the child will no 
longer be entitled to claim the quarter share but will 
have to share with the other children and may in that 
case get more or less than the quarter share it might 
have claimed. 

Per Pratt , J. —In a family consisting of both sons and 
daughters a child can attain the full status of Orasa prior 
to the death of its parents, in so far that, if he or she pre¬ 
deceases his parents, his or her children may be entitled 
to the preferential treatment. In such a family where the 
eldest child is a daughter, no son can become Orasa until 
his father dies, subject to the proviso that the eldest 
daughter attained her majority before her death. 
The question as to which is the Orasa can be decided, 
so far only as the right of representation is concer¬ 
ned. In such a family there cannot be two Orasa 
children in the sense of children whose offspring 
would, in the event of their parent’s death, be entitled 
to claim an ‘ equal share with their younger 
uncles and aunts. But it is conceivable that where 
the Orasa eldest child was a daughter and the eldest 
son attained his majority before his father’s death, he 
would on his father’s death be entitled to rank as Orasa 
for the purpose of claiming one-fourth of the estate from 
his mother. It is to be noted that Orasa is here used in 
two distinct senses. Sons are not always preferred to 
daughters as Orasa. In such a family when the eldest 
child is a daughter there cannot be an Orasa son, who 
predeceasing his parents can transmit to his children a 
right of preferential treatment in the division of the 
estate, assuming that the eldest child attained majority 
and did not forfeit her status as Orasa. The eldest child, 
being a daughter, can transmit to her children a right to 
preferential treatment in the division of the estate, and 
on her mother predeceasing her father she can claim a 
quarter share as Orasa. Maung San Diuj v. Ma Min 
Tha (2) Cha Toon’s L. C., Vol. 2. p. 207 ; 8 L. B. R. 
113 ; 7 L. B. R. 27 ; 2 L. B. R. 292 ; 23 Bur. L. T. 6 ; 

1 L. B. R. 198 Overruled. (1897-0l)U. B. R. 66 ; Bud¬ 
dhist Law Inheritance, II; 5 Bur. L. T. 73; (1893-1900) 
L. B. R. 48 and (1893-1900) L. B. R. 585, Diss. from. 

Case-Law and Texts fully discussed. ( Robinson , C. J., 
Moung Kin , Pratt, Heald and Duckworth, JJ.) 

Maung Sin v. Mrs. Kirk wood. 681.C. 49 = 
11 L. B. R 220 = A. I. R. 1921 L. B. 95 (F. B.). 

- Property jointly acqitired by his Parents—Mother 

dying —Auratha son can claim one-fourth share in the 
property if the father re married. 

Under the Burmese Buddhist Law, an auratha son 
can on his father’s re-marriage after his mother’s death, 
claim a one fourth share of the property jointly acquir¬ 
ed by his parents. But, an auratha son cannot make 
that claim against his father merely by reason of his 
mother’s death. {Heald, J.) MAUNG Shwe Ywet 
v. Maung Tun Shein. 661. C. 538= 

11 L. B. R. 199 = A. I. R. 1921 L. B. 68 . 
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___ -0„ father's death Orasa son becomes entitled to 

one-fourth share. . ,.. 1 

The Orasa son becomes entitled on the death or his < 

father to a definite one-fourth part of the estate. The i 
estate comes into existence at his father’s death and he i 
is entitled to mesne profits on it. 38 I. C. 809 (P. C.), « 
Ref. {Robinson, C. J. and Heald, /.) MAUNG PAN 
ON 7'. MAUNG Tun THA. 67 I. C.769- < 

11 L. B. R 292 = A. I. R. 1921 L. B. 49. 

Succession—Per Capita or Per Stirpes. 

-The division of the deceased’s estate between 

his nephews and nieces is to be per capita and not per 
stripes. A.I. R. 1924 Rang. 73, A. I. R. 1928 Rang. 
67 and A. I. R. 1930 Rang. 59, Rel, on. {C uni iffe and 

Carr, //.) MaUNG TIN v. MA YU. 

A. I. R. 1930 Rang. 237. 

- Heirs all related in the same degree to the pro¬ 
positus share equally, each in his own right. 

When the heirs are all related in the same degree to 
the propositus they inherit each in his own right and 
not by representation and therefore each shares equally 
with all the others. Where the deceased, a Burman 
Buddhist, left surviving him as his heirs the son of 
deceased paternal aunt, two children of a deceased 
maternal uncle and six children of another deceased 

maternal uncle. 

Held, that the estate of the deceased must be divided 
among these nine persons per capita and that each of 
them is entitled to a one-ninth share; A. I. R. 1924 
Rang. 73 (F.B.). Foil. ( Rutledge, C. J., and Carr J.) 
MAUNG Ba GON V. Ma Pwa Thit. 6 Rang. 747 = 

107 I. C. 167 = A. I. R. 1928 Rang. 67. 

—- Mode of distribution among heirs claiming 

through husband and wife is per capita and not per 

stiroes. 

It is in accordance with justice, equity and good 
conscience that where a married couple die under 
circumstances in which the relatives of l>oth inherit the 
estate, the relatives of each should be regarded as 
inheriting half the estate and the mode of distribution 
is per capita and not per stirpes. {Heald, J.) MaUNG 
KYI HLAING v. MAUNG TUN HlN. 84 I. C. 279 = 
3 Bur. L. J. 137 = A. I. R. 1924 Rang. 367. 

- Succession is per capita among grand-children 

whose parents have predeceased grand parents. 

On the death of a Burmese Buddhist couple leaving 
grand-children born of different children who predecea¬ 
sed the couple, the grand children inherit per capita and 
not per stirpes. {Robinson, C. J ., May Outig and 
Beasley, JJ) MaUNG PO THU DaU v. MaUNG PO 
THAN 1 Rang. 316= 83 I, C. 10 = 

A. I. R. 1924 Rang. 73 (F.B.). 


Succession—Preference amongst heirs—Brothers 

and nephews. 

- Half-blood sister or brother and full nephew or 

nieces are to be considered equally related for purposes 
of inheritance . 

Half-blood brother or sister and full nephew or nieces 
are to be considered equally related in blood. Thus 
where a person dies leaving behind a half-blood younger 
sister and brother as well as nephews and nieces, also 
of the person’s full younger brother, each is entitled to 
equal share. 12 Bur. L. T. 103, held too wide. {Broivn 
and Maung, //.) Ma GaLA\T v. Ma E. MYA. 

8 Rang. 23 = A. I. R. 1930 Rang. 76. 
Succession—Preference amongst heirs—Children. 

- Children of second marriage are not heirs of the 

deceased father against their mother on the father's 
death . 
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The ordinary rule of Burmese Buddhist Law is that 
the widow succeeds to her husband’s estate to the 
exclusion of all her children (except the auratha if there 
is an auratha) and that so long as mother is alive and 
remains unmarried no child of hers (except the auratha) 
can claim any share of the property left by their father. 
Where a Burman Buddhist leaves him surviving his 
children by a former marriage and also his second wife 
and his children by her, the children of the second 
marriage do not upon his death become his heirs. 10 L. 

B. R. 10; 3 U.B.R. 272, Diss. {Heald and Po Han , 
jj.) Ma EHmyin v. Maung Ba Maung. 

2 Rang. 123 = 83 I. C. 426 = A.I.R. 1924 Rang. 298. 
Succession—Preference amongst heirs—Daughter. 

-A Burmese Buddhist woman left a son by her 

first marriage and the husband and a daughter of the 
second marriage and lettetpwa property. 

Held , that the daughter had no right in presence of 
her father who along with the son of the first marriage 
was entitled to divide the property equally. {Voting and 
Carr , JJ.) MAUNG PAW THIT v. Ma E. YlN- 

86 I. C. 496 = 3 Bur. L. J. 225 = 2 Rang. 521 = 

A. I. R. 1925 Rang. 120. 
Succession—Preference amongst heirs—Pull 

Brother’s Daughter. 

-- Female holder of Ayo dying leaving full 

brother's daughter and half sister—Former is entitled 
to succeed in preference to latter. 

When a person dies leaving a full brother or sister, 
and a half brother or sister, the former is entitled to 
preference in matter of succession in view of the fact 
that former relationship is closer at least when the half 
blood have divided. Where the last female holder of an 
Ayo dies leaving a half sister and a daughter of a fuir 
brother, the latter is entitled to succeed to the Ayo in 
preference to the former. Taung Mro v. Aung Nyun Y 
Second Appeal No. 123 of 1916 Held too wide; 10 B. 

L. R. 107, Rel. on. {Maung Ba and Brown. JJ.) Ma 
Khin Oh v. Ma Khin Gale. 8 Rang. 17= 

A.I.R. 1930 Rang. 148. 

Succession—Preference amongst heirs— 

Grand-children. 

_Great-grand children are entirely excluded by 

• children or grand-children from inheritance: A.I.R. 

1 1926 Rang. 4, Rel. on. {Carr, J.) MAUNG AUNG- 
Thin v. Ma Ngwe U. 6 Rang. 356= 

; 113 I. C. 142 = A. I. R. 1928 Rang. 139- 

Succession—Preference amongst heirs— 

1 Great grand Children. 

/ -Great-grand children cannot inherit in competi- 

) tion with children or grand-children- (2 Chan Toon’s 
= L. C. 226 and 8 B. L. T. 51, Foil.) {Carr, J.) MaUNG 
i. shwe Ye v. Maung Po Mya. 3 Rang. 464= 

911. C. 684 = A. I. R. 1926 Rang. 4. 

S Succession—Preference amongst heirs—Half 

brothers. 

r - Half brothers and sisters succeed in preference 

5 to grand-parents. 

Half-brothers and sisters succeed in preference to 
IS grand parents on the principle that inheritance shall not 
s ascend. {Pratt and Heald , //.) Ma GyI v . Ma 
; r KhinSau. 11 L.B.R. 460 = 721.0. 4 = 

0 1 Bur. L. J. 263=A. I. R. 1923 Rang. 124. 

° Succession—Preference amongst heirs—Mother. 

n - Minor dying joint with his mother and sister— 

_ Mother inherits in preference to sister. 

On the death of a minor Burmese Buddhist, living 
TM jointly with his parent (mother) and sister, a parent 
he (mother) is not debarred from inheriting his son’s 
r' s property by the fact that his sister (and her daughter) is 
1 alive. The rights of his mother in respect of any pro 
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perty belonging to him would have stood upon a diffe¬ 
rent footing from any such rights had he attained his 
majority and separated himself from the parental roof. 

A. I. R. 1914 P. C. 97, Dist. 8 L. B. R. 197, Rel. on. 
{Pratt and Otter, //.) Ma On MYAING v. Ma Me 

San. 7 Rang. 75 = 1171.0.589 = 

A. I. R. 1929 Rang. 148 (2). 

Succession—Preference amongst heirs— 

Mother’s half Sister. 

- Mother's half sisters exclude father's cousin. 

Mother’s half sisters exclude the father’s cousin i.e., 
daughter of a sister of the grandfather, in the matter of 
succession under Burmese Buddhist Law. {Heald and 
Chari , //.) Ma KYAN v. MaUNG PO MYIT. 

89 I. C. 447= 3 Rang. 86 = A. I. R. 1925 Rang. 231. 

Succession—Preference amongst heirs— 

Nephews. 

- Nephews and nieces are preferred to uncles a fid 

aunts. 

When a Burman Buddhist has died leaving as his 
nearest relatives (1) nephews and nieces, the children of 
his brother ; and (2) uncles and aunts, the brothers and 
sisters of his mother, the former class of relatives is 
entitled to inherit his estate to the exclusion of the 
latter. (Rutledge , C. J., Carr and Maung Ba, //.) Ma 
Tin v.Ma Shwe. 4 Rang. 27 = 5 Bur. L. J. 51 = 
95 I. C. 918 = A. I. R. 1926 Rang. 113 (P. B.) 

Succession—Preference amongst heirs— 

Paternal Aunt. 

-— Father's younger sister excludes mother's sister's 

son. 

The younger sister of the father of the propositus 
excludes the son of the sister of the mother of the pro¬ 
positus. 5 L. B. R. 70, 6 L. B. R. 164 and (1905) 2 U. 

B. R. Buddhist Law. 5 Ref. {Heald and Chari, //.) 

U Pe Gyi v. U PYO. 88 I. C. 657 = 

4 Bur. L. J. 88 =3 Rang. 271 = 
A. I.R. 1925 Rang. 235. 

Succession—Preference amongst heirs— 

Step-brothers. 

-Stepbrothers are preferred to the mother's sister 
of the deceased. 

Where a woman marries two persons, sons of her 
subsequent husband by a previous wife are entitled to 
inherit the estate of her deceased son by her previous 
husband in preference to her sister, even though they 
are not connected by blood with the deceased. {Brown, 
A. J. C.) MAUNG KYAW SEIN v. Ma MlN YlN. 

631. C. 841 = 4 U. B. R. 20 = A. I. R. 1921 U. B. 21. 

Succession—Preference amongst heirs— 

Step-children. 

“ Step children exclude collaterals—Right to 
inherit when proved entitles the heir to property—He 
neea not prove absence of breaking off of filial relations — 
Mere separate residence of minors and consequent non¬ 
conducting of funeral ceremonies does not divest right to 
inherit. 

Once it is determined that step-children are descen¬ 
dants they necessarily oust collaterals, for, by Buddhist 
law the property never ascends as long as it can descend. 
The point of view of the Buddhist law is based on the 
community of interest between husband and wife. So 
strong is the bond between them that in the absence of 
natural children the husband’s or wife’s children, as the 
case may be, rank as the children of the step parent in 
the matter of inheritance to the exclusion of collateral 
blood relations. Conduct can indeed operate as a dis¬ 
qualification of the right, but it is in no sense a neces¬ 
sary qualification to obtain the right. A man who has 
proved that he is an heir has not further to prove that 
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he has not broken off filial relations. Mere separate 
residence or non-conducting of funeral ceremonies does 
not nowadays and by itself prove or even set up an 
inference of a breach of filial relations such as would 
deprive a child of his rights. 10 L. B. R. 396, Appl. 
{Lord Dunedinf) MaUNG Dwe v. KHOO PIaUNG. 

84 I. C 899 = 3 Rang. 29 = 52 I. A. 73 = 
29C.W. N. 824 = 1925 M. W. N. 23 = 
3 Bur. L. J. 340 = A. I. R. 1925 P. C. 29 = 

47 M. L. J. 853 (P. C.). 
Succession—Preference amongst heirs—Step 

grandchildren. 

-Under the Burmese Buddhist Law a step-grand¬ 
child excludes a nephew from inheritance in respect of 
the estate of the step-grandmother and the fact that he 
had received from his step-grandmother the share of 
inheritance to which he became entitled on his grand¬ 
father’s death does not debar him from being his step- 
grandmother’s heir: 2 U. B. R.66; A. I. R. 1925 
P. C. 29; Rang. F. A. No. 106 of 1925, Rel. on ; 
A.I.R. 1924 P. C. 88, Dist. {Heald and Otter, JJ.) 
Mya din v. Maung Pair San. 7 Rang. 459 = 

118 I. C. 404 = A.I.R. 1929 Rang. 137. 

- Stcp-grandchildern exclude collaterals , but in 

inheriting undivided ancestral property, they share 
equally with collaterals. 

Step-grandchildren in the absence of real ones or 
heirs in the direct line exclude collaterals, except in 
regard to a share in undivided ancestral property which 
they share equally with collaterals. Step-grandchildren 
cannot be held to have forfeited their right to inherit 
their step-grandmother’s estate, because they have 
already received their grandfather’s estate. The real 
point of view of the Buddhist Law is undoubtedly 
based on the community of interest between husband 
and wife. So strong is the bond between them that in 
the absence of natural children husband’s or wife’s 
children as the case may be, rank as children of the 
step-parent in the matter of inheritance to the exclusion 
of collateral blood relations. 11 U. B. R. 1897-01 p. 66. 
Ref. 10 L. B. R. 396, Foil. {Pratt and Duckworth, JJf) 
Khoo Haing SEIN v. KHOO Peing Heo. 

1 Bur. L. J. 56 = 70 I. C. 855 = A.I.R. 1922 L. B. 29. 
Succession—Preference amongst heirs—Step-son. 

- Step-son entitled to succeed—Excludes parents of 

the step-mother and other collaterals. 

A step-son governed by the Burmese Buddhist Law 
can succeed as an heir to the separate property of his 
step-mother and excludes the parents of his step-mother 
as well as other collaterals. ( Robinson, A. C. J. and 
MacGregor , /.) MAUNG SEIN THWE v. Ma SHWE 
Yl. 10 L. B. R. 396=64 I. C. 415 = 

IS Bur. L. T. 216. 

Succession—Preference amongst heirs— 

Younger Brother 

■ Younger brother or sister excludes elder brother 

or sister—But children by former do not exclude 
children by latter. 

A younger brother or sister of the deceased would 
exclude an elder brother or sister. But where no brother 
or sister of the deceased survives him, the children by 
the elder brother are not excluded by the Children of the 
younger brother but each is entitled to equal share. 
A.I.R. 1928 Rang. 67 and A.I.R. 1924 Rang. 73 
(F.B.), Rel. on. ; (1892-96) 2 U. B. R. 189, held not 
good law. {Chari and Brown, //.) Ma KlN v. 

Maung Po Myit. 1211. C. 808=7 Rang. 811 = 

A.I.R. 1930 Rang. 59 # 

-Younger brothers and sisters exclude the elder 

brothers and sisters as heirs to a deceased brother or 
sister ; S. J. L. B. 37 ; A. I. R. 1925 R. 231 ; 
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41 Cal. S87, Re . on. (Pratt WOWjr, 

•l iiN v Ma chit. 4 Rang. 62-961. c - y7U 

1 A.I.R. 1926 Rang. 142. 

Succession—Preference amongst heirs— 

Younger half brother. 

_ Younger half brother and elder brother's son. 

\ younger half-brother or half-sister excludes 
deceased’s elder brother’s son. (Civil S A. No. 123 of 

1916 of the Chief Court. Mss.) ("<•,!«, /.) M ^ g N f 
k'vi HLAING 7\ MAUNG T UN LlN. 84 1. C. 279- 
3 Bur. L.J. 137 = A. I R. 1924 Rang. 367. 

Succession-Preference amongst heirs— Widow. 

__ inherits in preference to son. 

Where a Burman dies leaving a widow and a son, 
all thp oronerty of the deceased devolves on the widow 
arnUhe son takes no share during the widow’s lifetime. 

tsl K W«-) MA MVA K T V, n N oo = 

117 I. C. 29 = 7 Rang. 388 -50 C. L. J. 192 

1929 M. W. N. 682 = 34 C. W. N. 117 — 

A I. R-1929 P. C. 246. 

Succession—Rules of. 

- Doctrine of representation is not allowed— 

Partial representation allowed to grandda dren n 
competition with children is the only except,on to the 

^Representation is not a principle of Buddhist Law 
The basic rule is that the nearer heir excludes the more 
pmnte and that the partial representation allowed to 
grandchildren in competition with children is merely an 
exception to that generul rule, and is the only exception 
to it (A.I.R. 1924 Rang./3, Discussed.) (Carr, J.) 
at iTtwr ku\VE YE V. MAUNG PO MYA. 

MA 3 Rang 464 = 911. C. 684 = A IR. 1926 Rang. 4. 

-Children's right in parent's estate f 
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,-iage is not a vested one and then right will lapse 
if they fail to exercise it oefore the death of the 

^The right of the eldest son (orasa child) to claim a 
quarter share from his father on the latter’s remarriage 
after the mother’s death is not a vested one 1 he same 
view would apply to the claim, if any, of the Kamttha 
children There in nothing in the Dhammathats to 
justify the assumption that the children in such a case 
are bound to be content with a portion only of their 
parent’s joint estate, as would be the case if their right 
were a vested one. They may elect to throw in their lot 
with the new benefit of any possible increase in the 
family fortune. Should they do so they would m any 
case be entitled to three-fourths of their own parents 
Payin as against the step parent and would also share in 
the after-acquired property. Their right being how¬ 
ever not a vested one if they fail to exercise it before 
the death of that parent, the right lapses. {MayOmtg J.) 
MauNG NO v. MAUNG PO THEIN. 76 I. C. 612- 
MA 1 Rang. 363 =2Bur. L. J. 109 =< 

A. I. R. 1923 Rang. 239. 

_There is no authority for the view that under 

the Burmese Buddhist Law, an eldest son can claim the 

usual one-fourth share of the joint property of his parents 

where his father survives and does not remarry. ( Robin- 

son /.) U Nl TA v. KO MAUNG. 641. C. 23 = 

* J 13 Bur. L. T. 207. 

Succession—Shares 

-- [ n property taken to later marriage , child of 

earlier marriage as heir to father takes 3/4M share and 
in jointly acquired property of later marriage 1/8 th. 

.< In the property taken to the later marriage, the child 
of the earlier marriage as an heir to his father is entitl¬ 
ed to three-quarters and the widow of the later mar¬ 
riage to a quarter and in the jointly acquired property 
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of the later marriage the child of the earlier marriage 
takes a 1 /8th share, and the widow’ of the later marri¬ 
age a 7/8th share. A.I.R. 1929 Rang 253, Foil. (Heald, 
Ag. C. J. and Otter , /.) MA SAN NYUN v. MAUNG 
Tint. A. I. R. 1930 Rang. 190. 

- Person marrying second wife on death of first — 

But divorcing second and marrying third—He had 
children by first and third wives only—He had also 
divorced third wife—Suit after person's death by child¬ 
ren by third wife against children by first wife for 
share in first wife's inherited property—Children by 
first wife are entitled to 3/4 th and children by third to 
1/4 th share. 

If a person has more wives than one, property inheri- 
ed by one of the wives during marriage, if still in exis¬ 
tence at the death of the husband and wife, descends 
to the children by that wife and the children by the 
other wives can lay no claim to succeed to it. But this 
rule does not apply where a person marries wives in 
succession after death or divorce of his former wife. On 
the death of his first wife a person married a second 
wife. He divorced his second wife and married third. 
He had children by his first and third wives and no 
children by his second wife. He divorced the third 
wife also but her children lived with him. After the 
person’s death the children by third wife sued children 
by first wife for a share in the inherited property of the 
first wife. 

Held that the rule of partition to be applied was the 
ordinary rule applicable to partition between children of 
different wives and that the children by the first wife 
were entitled to 3/4th share and the childien by third 
wife to 1 /4th share. A.I.R. 1921 U.B. 23, Ref. {Maung 
Ba , /.) Ma Hpan r/. Ma NGWE Sa. 7 Rang. 526 = 

120 I. C. 901 = A. I. R. 1929 Rang. 343. 

■Succession to payin property enunciated. 

- . « i .1 f L!.. / 


Where a person after the death of his first wife 
inherits property and the property constitutes paym of 
the person when he marries second time, the child of 
the first marriage is entitled to three-fourths and the step¬ 
mother to one-fourth in such property : 4 L. B. R. 110. 
Fxpl. and Dist. ( Heald and Maung Ba. JJ.) MaSai 
Da v. Ma Nwe. 7 Rang. 578 = 121 I.C. 774- 

A. I. R. 1929 Rang. 253. 

- House where husband was living with the first 

wife as squatter burnt down—Husband obtaining lease 
of the site from Government during the existence of the 
second marriage—Land held to be the lettetp7va property 
and children by the first marriage held to be entitled 

only to one-eighth. 

A husband during the existence of the second mar¬ 
riage obtained a lease of land from Government and he 
was holding land under that lease until his death. 
Formerly he had a house on this land and he was living 
in it, but his house was burnt down. It was contended 
that* although the lease was taken out by the husband 
during his coverture with the second wife, the property 
whichhe then obtained in the land was in fact the same 
as the property he had beforehand in the land although 
in another form and therefore it must be treated as his 

payin property. 

Held that the rights subsisting in the land at the time 

of the hushand’s death must be held to have been the 
lettetpwa property, and it must be presumed in the cir¬ 
cumstances that the lease was obtained by the joint skill 
and industry of the husband and the second wife. 
The children by the first marriage were therefore 
entitled to one-eighth only of the site and not three- 
fourths. 2 L. B. R. 174, Rel. on, A.I.R. 1921 L. B. 46, 
Dist. (Brenon, /.) MA PU. V. MAUNG NGO. 

6 Rang. 234=1111.0.17= A. I. R. 1928 Rang. 236. 
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- Surviving parent remarrying—Eldest child 

takes quarter as auratha— Younger children take col- 
lectively a quarter. 

It should be taken as the rule of Burmese Buddhist 
Law not only that the eldest child, if he or she has not 
already taken a quarter share of the joint estate as 
auratha becomes entitled to a quarter share of that 
estate on the remarriage of the surviving parent, but also 
that the children, other than the eldest child, similarly 
become entitled to a quarter share in the joint estate on 
the remarriage of the surviving parent. ( Heald and 
Chari , //.) MAUNG PO KlN v. MAUNG TUNYIN. 

4 Rang. 207=98 I. C. 4 = A. I. R. 1926 Rang. 211. 

- Bur man marrying more than once and dying 

leaving Hnapazon property — No issue of last marriage 
—Step children take 1 / 6th but 07ily 1 /8th if there is an 
issue of last marriage. 

Where a Burman Buddhist who has married more than 
once dies leaving hnapazon property of the last marriage 
the law of partition of that property between the pub- 
baka children and their step-parent is as follows : In a 
case where there is an issue of the last marriage the 
step-child or children collectively take 1 /8th and the 
step-parent 7/8ths and that in a case where there is no 
issue of the last marriage the former take 1 /6th and the 
latter 5/6th. S. J. 177 and 2 L. B. R. 174, Overruled. 

( Rutledge , C.J. Brown and Mating Ba. J J.) MA NYEIN 

E v. Maung Maung. 3 Rang. 549 = 90 I.C. 341 = 
4 Bur. L.J. 189 = A. I. R. 1925 Rang. 340 (F. B-). 

-— No natural or kittima child —Appathitta child 

takes half and relatives take half. 

Where there is no natural or kittima child the 
appathitta child takes half of the estate of the adoptive 
parent, and the other half goes to the relatives of the 
adoptive parent. (Lentaigne , /.) MAUNG YyI v. MAUNG 
Aung Pyo. 2 Rang. 661 = 85 I. C. 286 = 

A. I. R 1925 Rang. 178. 

- —Children and grandchildren , progeny of differ¬ 
ent marriage— Grandchildren take undiminished share. 

The general rule that in a division between children 
and grandchildren the latter take only one fourth of 
the share to which their parent would have been 
entitled if alive, is not applicable when the children on 
the one hand and the grandchildren on the other are the 
offsprings of different marriages. ( Voting and Carr , 

//.) Ma Nan Shwe v. Ma Sein. 2 Rang. 514 = 

84 I. C. 918 = A. I. R. 1925 Rang. 80. 

’-Share of grandchild as against grandmother is 
half of pay in and one-eighth of “ lettetpwa ”. 

In the estate of her deceased grandfather a grandchild 
gets, as against the step-grandmother, in the absence of 
issue of the second marriage, one-half of the “ payin ” 
and 1/8 of the “ lettet-pwa.” ( Robinson , C.J. and May 
Oung, j.) Ma Hmun v. Ma Ngwe Thin. 

1 Rang. 34 = 74 I. C. 104 = A. I. R. 1923 Rang. 171. 

-A son from second marriage is entitled to 1 /8 

(one-eighth) share in the hnapazon property of the first 
marriage. His share is independent of the share of his 
mother and can be sued for in her life-time. ( Swinhoe , 
J.) Ma Ein PIlaing v. Ma Shwa Kin. 

63 I.C. 28 = (1920) 3 U.B R. 272. 

*-A step-child gets one-fourth in the property jointly 

acquired by his mother and step-father where there are 
no children of that marriage, nor any other children of 
the father by any other marriage, though the property 
is acquired during the continuance of the marriage or 
the step-father has married another wife. The step¬ 
child has no share in the property jointly acquired by the 
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step-father along with another wife. ( Heald , A.J.C.) 
Ma Nyein v. Ma Tha Gaung. 

60 I. C. 7 = (1920) 3 U.B.R. 237. 
Succession—Miscellaneous. 

-A. 308 of Kinwitn A/ingyi's Digest applies on 

analogy to cases where division is to be bctwceti brothers 
and sisters of husband and nephews and nieces of 
wife. 

The rule in S. 308 of the Kinwun Mingyi’s Digest 
contemplates in the absence of other nearer relatives a 
division between the brothers of the parents of the de¬ 
ceased couple. But the rule should be applied on analogy 
to a case where the division is to be between brothers 
and sisters of the husband and nephews and nieces of 
the wife. 8 L.B.R, 197, Foil. {C uni iffc and Carr, 
jj.) Maung Tin v. Ma Yu. 

A. I. R. 1930 Rang. 237. 

- Relatives of both husband atid wife to whom rule 

in S. 308 of Kinwun Mingyi's Digest applies succeed 
to half interest possessed by each of them irrespective of 
nearness of relatives on one side as against those on 
other. , 

The conception of the husband and wife as one person 
is a somewhat artificial one and is opposed to the 
general spirit of the Burmese Buddhist Law and the 
relatives of both the husband and of the wife to whom 
the rule given in S. 308 of Kinwun Mingyi’s Digest is 
applicable should be regarded as succeeding to the half 
interest which each of them possesses in the estate irres-. 
pective of the nearness of the relatives on one side as 
against those on the other. 2 U.B.R. (1904-06) Buddhist 
Law Inheri, 7; and A.I.R. 1923 Rang. 136, Dist. {Cun- 
liffc and Carr , JJ.) MAUNG TIN v. Ma YU. 

A. I. R. 1930 Rang. 237. 

- Afahomedan father of Buddhist son cannot obtain 

succession certificate in respect of son's property. 

The deceased was living in Burmese style among peo¬ 
ple, a large majority of whom were Burmese Buddhists. 
His mother was clearly of Burmese Buddhist birth and 
had a near connexion who was not merely a Burmese 
Buddhist but also a senior rahan. The deceased parti¬ 
cipated in acts of worship of such a Buddhist religious 
nature as would amount to apostasy. 

Held, that until some process of reconversion was 
undergone he could not be considered a Mussalman, and 
therefore his father who was a Mahomedan w’as not 
entitled to obtain a succession certificate in respect of 
the property of the deceased. ( Rutledge , C.J. and Carr , 

/.) ABDUL Gaffur v. Ma Pwa Shin. 

5 Bur. L.J. 111 = 981. C. 155 = 
A. I.R. 1927 Rang. 31. 

- Agreement by father and son to enjoy property 

equally—Survivor to succeed excludi?ig heirs — Agree- 
merit is invalid as defeating the law , and son's widow is 
not estopped from questioning the agreement — Evide7ice 

Act , 5. 115. 

It is settled law that a Burman Buddhist cannot make 
a transfer of his property, which is intended to be opera* 
tive only after his death. An agreement entered into by 
a father with his son that they would enjoy certain house 
and land equally and that the survivor was to succeed 
to the whole, to the entire exclusion of the heirs, is in¬ 
valid as defeating the law of inheritance, but is valid as 
a disposition inter vivos , and upon the son’s death his 
widow is entitled to the son’s half-share. In such a 
case the son’s widow is not estopped from questioning 
the validity of the agreement because of her acquiescence 
in that she did not claim during the father’s life-time. 
{Heald a7id Chari , J J.) Ma Ma GyI v. U CHIT PE. 

5 Bur. L. J. 56 = 95 I. C. €79= 

A. I. R. 1926 Rang 131 
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——Limitation runs from propositus' death though 
plaintiffs grandmother on whose joint ownership amount 
of share depends, predeceased propositus. 

Where the plaintiffs who are Burmans sue for their 
share in the estate left by their grand-father, the fact 
that the amount of their share may depend on the joint 
ownership of their grandmother does not affect the 
question of limitation and time runs only from the pro- 
positus- death though the grandmother has predeceased 
him. (Young and Carr , JJ.) MA NAIR bHWE^. 

M A SEiN. 2 Rang. 514- 84= I. <3 ■ 9 18 

A. I. R. 1925 Rang. oU. 

- Short interval between deaths of wife and hus¬ 
band— Period more than a month cannot be considered 

Two months and fourteen days is too long a period to 
constitute a “short" interval so as to make the excep¬ 
tional rule apply, namely, that relatives of both should 
succeed if it is uncertain whether the husband or wtfe 

died first or the interval between the deaths of both is 
short. (Maung Kin and Mar Gregor JJ_ MaPWA 
OH ,. M A LAV. 1 Bur. L.J a 253 k = U L.B^376- 

Texts. 

Dhammathats are merely directory. 

. . I __la 


— uriamrnU'inuu ur* -. ' 

Per Otter , A— The Dhammathats can only be regarded 

as directory and not as statements of the law which are 

necessarily binding in law. (He aid and Otter , y/J 
MaThein nwe v. Maung Kha. 1T7 _ 

7 Rang. 451=120 1.0.137 — 
atp. 1929 Rang. 307. 
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- Dha m mat hats — I nterpretati on. 

In interpreting the passages in the various Dham¬ 
mathats, it is dangerous to lay down any general prin¬ 
ciple as being deduced therefrom and to apply that 
principle to circumstances entirely different from the 
circumstances to which the passages refer. ( Brown , 

A. J. C.) Ma Khin v. KIN Kin. 

4U. R-R. 11 = 63 1. C. 814 = 
A. I. R. 1921 U. B. 23 

Will. 

_A Chinese Buddhist is entitled to make a will • 

A.I.R. 1925 P.C. 29, Foil. (. Heald , Ag. C.J. and Sen , 
y.) Ma E. Kyee V. Tan Chong Kee. 

A.I.R. 1930 Rang. 192. 

- Document executed as gift or trust but really an 

attempt to evade ordinary law of inheritance is invalid 
being a will. 

Where a document by which certain property was 
transferred under the guise of a deed of gift or trust, but 
it was really an attempt to dispose of the owner’s pro¬ 
perty after death in order to defeat the operation of the 
ordinary laws of inheritance : 

/ Held , that the deed was invalid as being a will. 

/ A.I.R. 1924 Rang. 13, Foil. ( Pratt and Mya Bu , //.) 

Maung Thu Ka v. U. Thunanda. 

5 Rang. 371 = 105 I. C. 61 = A. I. R. 1927 Rang. 271. 

- Power to make will . 

A Burman Buddhist has no power to make a will 
(Lentaigne and Carr , JJ.) MA NU v. Ma Gun. 

2 Rang. 388 = 84 I.C. 385 = A.I.R. 1926 Rang. 8. 

Miscellaneous. 


_Where Manugve is not ambiguous, other Dham¬ 
mathats need not be referred to. A.I.R. 1914 P. C. 97, 


Foil. (Heald and Mya Bu, JJ.) MAUNG POMYA 

v ma Hi A. 7 Rang. 409 - 120 I.C. 670 = 

v.MAHLA. A.I.R. 1929 Rang. 282. 


-Where Manukya is not ambiguous other Dham¬ 
mathats need not be referred to. A.I.R. 1914 P. C. 97, 
Foil. {Heald and Maung Ba, JJ.) MA SaI Da v. 

Ma Nwe 7 Rang. 578 = 121 I.C. 774 — 

A. I. R. 1929 Rang. 253. 

-Law applicable. 


Maung Ba , y.—The Manugye holds a command- 
ing position and where it is not ambiguous it should be 
followed. A.I.R. 1914 P. C. 97, Foil. ( Rutledge , C.J. 
Heald , Carr , Maung Ba and Brown , JJ.) MAUNG 

Po Aung v. Maung Kha. 6 Rang. 427 = 

1121. C. 413 = A. I. R. 1928 Rang. 225 (F.B.). 

- Dhammathats—Collection of rules in accordance 

with custom and usages of Burmese. 

Burmese Buddhist law is stated to be contained in a 
series of books entitled Dhammathats, which ha\e been 
composed from time to time by the expounders of that 
law ever since the thirteenth century, if not before. 
According to a distinguished Burmese jurist of the 
name of U. Gaung, it is a collection of rules which are 
in accordance with the custom and usage of the Burmese 
people ( Lord Atkinson.) KIRKWOOD v. MAUNG 
Sin 30 C.W.N. 529= 89 I.C. 773 = 6 Rang. 186 = 

52 I.A. 265 = 6 L.R.P.C. 160 = 
A.I.R. 1925 P.C. 216 (P.C.). 


_ "The Manukye" can be relied on when not in con¬ 
flict with equity , justice and the present feelings of the 
Burmans. 

The “Manukye” is now a safe and proper guide when 
not in conflict with justice or equity and the present 
feelings of the Burmans. ( Duckworth , J.) Ma Saw 
Win v. Maung Gyi. 2 Rang. 328 = 84 1. C. 966 = 

A.I.R. 1925Rang. 34. 


- Thinghika property dedicated to rattans of 

Kyaungdaik is vested in head of monastery as trus 
tees. 

Where thinghika property is dedicated to the rahans 
of kyaungdaik and, not to the whole monkhood through¬ 
out the world, the property is vested in the head or 
heads of the monastery as trustees. ( Rutledge , C.J. and 
Brown, J.) U. PYINNA v. V. DlPA. 

7 Rang. 245=118 I.C. 609 = A.I.R. 1929 Rang. 372. 

- Scheme giving power to trustees to settle or decide 

disputes relating to possession of kyaung—Power to 
appoint successor to head of kyaung vests in trustees. 

Where a scheme regarding land granted by Govern¬ 
ment for religious purposes is settled, giving to the 
trustees all powers of control to settle disputes relating 
to the possession of kyaungs and to decide who should 
be in possession of the same, then on the death of a 
monk holding the kyaungs, the trustees and trustees 
alone have the power to appoint his successor and that 
though ordinarily in making such appointment, they 
should consider whether the deceased occupant has 
nominated a successor who was his senior pupil and well 
qualified to teach the Buddhist scriptures, the trustees’ 
choice is not narrowed down to such an individual, and 
they are justified in asking him to acknowledge the 
scheme settled for the management of the kyaungdaik 
and on his refusal to acknowledge it, are justified in 
appointing other monks to take possession of kyaung. 

(1892-1896) 2 U. B. R. 78 and (1892-1896) 2 U. B. R. 
72, Ref. ( Rutledge , C.J. and Brown , /.) U. PYINNA 
v V. DlPA. 7 Rang. 246 = 118 I. C. 609 = 

A. I. R. 1929 Rang. 372. 

- Eldest born daughter dying in infancy—Second 

child son dying at 40 —He living separately from his 
parents with their consent and never failing them in 
any family crisis—He is entitled to status of orasa even 
though he does not live with his parents and does not 
actively assist them in their business . 
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Where an eldest born daughter dies in infancy and 
the second child who is a son dies at the age of 40 and 
where he lives separately from his parents in accordance 
with their wishes and never fails them in any way in 
any family crisis, the mere fact of his not living with 
his parents and not having actively assisted in their 
* business is no sufficient reason for depriving him of the 
status of Orasa. A.I.R. 1924 P.C. 238, Expl.; 2 L.B.R. 
292 and A.I.R. 1923 Rang. 271, Rel. on.; 6 L.B.R. 77, 
Not Foil. ( Rutledge, C. J. and Brown. /.) Ma AYE 
Yin V. Ma MI Ml. 7 Rang. 569 = 1211. C. 778 = 

A. I. R. 1929 Rang. 365. 

-N few days before his death telling his children 

by first wife to give K his second wife certain property 
in lieu of her share —K consenting to this and accepting 
st few days after N\r death — Property little more than 
nominal consideration—No specific performance of such 
contract can be ordered and doctrine of part Performance 
also is inapplicable and K is not bound by such contract 
—Part performance—Specific Relief Act, S. 28—Con¬ 
tract Act, S. 4. 

H, 9 or 10 days before his death told his children by 
first wife to give certain property to his second wife K 
in lieu of her share in the estate. K expressed her 
consent to this and accepted the property from the child¬ 
ren 2 or 3 days after yV’s death allowing it to be under¬ 
stood that she would not make any further claim to the 
estate. The property that K received was a little more 
than a nominal consideration having regard to her share 
in the estate. The children relied on the release and 
contended that K was not entitled to claim anything. 

Held, that K'% consent to the contract was largely 
influenced by her disturbed state of mind and could 
hardly be called free consent. 

Held, further that the contract was so inequitable 
that no Court would pass a decree for specific perform¬ 
ance thereof in favour of children, nor could the doctrine 
of part performance or any of the equities arising there¬ 
from could be applied in their favour and K could not 
be bound by the contract. ( Brown and Chari, J J.) 

Tafuzzal Ahmad z>. Maung Shwe Kyj. 

A. I. R, 1929 Rang. 335. 

- Admission by one heir—Evidence Act, S. 18. 

Admission by a person that one of the heirs has 
absolute right to the property to w’hich the person along 
with others is an heir, cannot affect the other heirs. 
{Chari, J.) MAUNG THU v. MaUNG SHWE HLA. 

A. I. R. 1929 Rang. 272. 

■- Person paying consideration but purchasing 

Property in wife's or son's name has to shcrw the object 
with which the property was purchased. 

A Burman husband or father purchasing property in 
the name of his wife or child does not stand in the 
position of a Hindu or Mahomedan in whose cases the 
law raises a presumption of benami. He has to show 
further with what particular object or motive he pur¬ 
chased the land before the Court can decide w'hether the 
property purchased was a benami transaction or not; 
Rang. First App. No. 36 of 1925 and A.I.R. 1926 P. C. 
77, Rel. on; A.I.R. 1928 Rang. 220, Expl. {Chari, J.) 
Ma Sa V. Ma Sein Nu. 7 Rang. 751 = 

_ A. I. R. 1929 Rang. 257. 

-Resemblance between Buddhist and Mahomedan 
law No analogy between Buddhist law and Hindu law 

Tliere is no joint inheritance—Suit for due adminis¬ 
tration of estate only lies—Suit for partition does not 
lie. 

The estate of a deceased Burman Buddhist vests in the 
heirs on the death of the ancestor. Their position 
resembles that of the heirs of a deceased Mahomedan 
under Mahomedan law, and there is no analogy between I 
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their position and that of the co-parceners of a joint 
Hindu family under the Hindu law. The estate of the 
ancestor in the case of a Burman Buddhist vests in the 
heirs immediately on the death of the ancestor, but not 
collectively or jointly, and under Buddhist law each heir 
gets a definite fraction in every portion of the estate of 
the deceased ancestor. He cannot be deemed to be, 
with his co-heirs, a joint owner or joint tenant of the 
property nor is he entitled to joint possession of the 
property with them. Therefore, a Burmese Buddhist 
heir is not entitled to maintain a partition suit, in the 
strict sense of the word, and his suit must be one for 
division of inheritance, that is, a suit for the due 
administration of the estate of his ancestor. 15 C.W.N. 
677 ; A.I. R. 1921 Bom. 424, A. I. R. 1924 Mad. 124 ; 
28 I.C. 895; 2 U.B.R. (C.P.) 21 and 2 U.B.R. 229, Ref 
{Chari, J.) MAUNG Ba TU v. Ma THET SU. 

5 Rang. 785-108 1.0.809 = 
A. I. R. 1928 Rang. 73. 

-“ Custodian "—“ Partition "—Meaning of. 

The Burmese word translated : “ custodian ” literally 
means the person in whose hands the estate was left, 
and that which is translated “ partition ” connotes 
merely the idea of division of separation. {Chari, J.) 
Maung Ba Tu Ma Thet Su. 5 Rang. 785 = 

108 I. C. 809 = A. I. R. 1928 Rang. 73. 

- C. P. Code, S. 110— Leave to appeal — Substantial 

question of law—Buddhist Law ( Burmese)—Law as to 
rights of lesser wife living apart from her husband is 
in -i settled state. 

The decisions of the Rangoon High Court following, 
as they do, successive decisions of the Highest Court in 
Upper Burma are consistent with the law’ as stated in the 
Manukye Dhammathat. Vol. X, S. 42 as regards the 
rights of an inferior or lesser wife when living apart 
from her husband and should be regarded as settling the 
law on the point and is not a substantial point of law. 
{Rutledge, C.J. and Brcrwn, J.) Ma THAN v. Ma 
Kyin. 3 Rang. 656 = 94 I. C. 464 = 

A. I. R. 1926 Rang. 111. 

- Deed — Construction—Conduct of parties is rele¬ 
vant to explain a deed capable of several meanings. 

The conduct of the parties to a contract reduced into 
writing may not vary or alter it, but their conduct may 
help to explain or elucidate a contract open to different 
meanings. N was a trader by profession and carried on 
in conjunction with his wife, G a profitable business in 
rice. Some months after G's death, which occurred in 
December 1904, N contemplated marrying again. 
Before the marriage was actually contracted, on the 11th 
May, 1905, he executed a document apparently a partner¬ 
ship deed which contained among other things (i) All 
the house sites, buildings, rice, paddy, ponies, gharries, 
gold and money, which have been in existence up to this 
date, will belong to the partnership ; (ii) Either partner 
Ma E Yin or Ma Thaung, the daughters, will take 
charge of all the private properties belonging to partner¬ 
ship, such as jewellery, etc. 

Held, that the document was more a record of a 
division of rights and interest rather than a deed of 
partnership and therefore the sons and daughters by 
former marriage had no share in the property acquired 
by N along with his second wife. {Mr. Ameer Ali.) 

Ma Thaung */. Ma Than. 29 c. W. N.559 = 

80 I. C. 1031 = 5 Rang. 175 = 511. A. 1 = 
19 M. L. W. 477 = 51 Cal. 374 = 
1924 M. W. N. 662 = 3 Bur. L. J. 333 = 
A. I. R. 1924 P. C. 88 = 46 M. L. J. 618 (P.C.). 

Award by Ecclesiastic authority—Dispute be¬ 
tween a monk and a layman—Award binds only the par¬ 
ties. 
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An ecclesiastical authority to whom a dispute relating 
to properly between a layman and an ecclesiastic is 
referred, is in the same position as an ordinary arbitra¬ 
tor and therefore his award can affect only the parties 
to the reference. ( MacGregor , /.) U MEDA v. U 

Sandima. 1 Rang. 494 = 761. C. 807 = 

A. I. R. 1924 Rang 141. 

- T. P. Act, S. 123 —Burmese Buddhist law re¬ 
garding delivery is abrogated. 

Burmese Buddhist law requires possession to effectuate 
a gift, but, it is clear that, after S. 123 of the T. P. Act 
came into force, it is not necessary that a gift should be 
completed by delivery of possession. Hindu law also 
requires delivery of possession, but it has been held that 
the rule as to possession has been abrogated by S. 123. 
15 Cal. 446 and 34 Cal. 853, Foil. ( Robinson , C. J. and 
Beasley , /.) Ma THIN MYA1NG v. MAING GyI. 

1 Rang. 351 = 751. C. 166 = 
A. I. R. 1924 Rang 13. 

- Relationship , evidence of—Evidence of general 

repute is good evidence. 

Plaintiff claimed to be the grand-daughter of the 
deceased. Her father had predeceased her grand-father 
and there were no other blood relations competent to 
give evidence as to her relation with the deceased. 

Held , this is a case in which evidence of general 
repute is of considerable importance provided it is 
cogent. ( Robinson, C. J. and May Oung , /.) Ma 

Hmun V. Ma Ngwe Thin. 1 Rang. 34 = 

74 I. C. 104= A. I. R. 1923 Rang. 171. 

--(Chinese). 

Adoption. 

- Burmese girl— Rights of adopted daughter. 

A Chinese Buddhist can adopt a Burmese girl and 
the latter will succeed to his properties in the absence of 
natural children or adopted son. But where she is a 
stranger, she will be excluded by the agnates of the 
deceased. ( Twomey , C. J. and Ormond , /.) MA PWA 
V. Ma Yin. 61 I. C. 684 = 13 Bur. L. T. 132. 

Applicability. 

- Father Chinese , and mother Burmese—Person 

asserting that son <oas Buddhist must establish the same. 

Where a person’s father is of a pure Chinese blood 
and his mother a Burmese woman and he makes offer¬ 
ings of rice to images of Buddha in his own house, in 
view of the admitted nationality of the father of such 
person, party alleging that he was Burmese Buddhist 
must establish his contention. (Hcald , Ag. C.J.and 
Otter, /.) Ma San v. Ma Chit Su. 

A. I. R. 1930 Rang. 218. 

- Burjncse wife of a Chinese Buddhist husband 

would be governed by Chinese Law if she, adopted 
Chinese customs. 

Where a Burmese woman, married to a Chinese Bud¬ 
dhist, regarded herself throughout her life as a Chinese 
Buddhist and attached herself to the Chinese community 
even after her husband’s death and the community also 
regarded her as one of them. 

Held , succession to her estate would be governed by 
the Chinese Buddhist customary law. (Hcald and 
Lentaignc , //.) MA SEIN v. Ma PAU NYUN. 

2 Rang. 94 = 801.0.749 = 
A.I.R. 1924 Rang. 219. 

Custom. 

- Chinese Customary Law—Rights of wife in pro¬ 
perty acquired with joint funds of husband and wife. 

It is doubtful whether wife gets no rights in the pro¬ 
perty acquired with joint funds of the husband and wife 
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after the marriage. {Chari, J.) MAN HAN v. R. M. 

A. L. Firm. 4Rang. 110 = 97 I. C. 876 = 

A. I. R. 1926 Rang. 172. 

Disposition of property. 

- Chinese domiciled in Burma have custom whereby 

they can dispose of property by will They also have 
customary rules of inheritance which are in conflict with 
Burmese Buddhist law—These customs ought to govern 

Chinese Buddhists in Burma. 

A custom having the force of law is prevalent among 
Chinamen in Burma whereby they dispose of their pro¬ 
perty by will—a custom which is opposed to the pro¬ 
visions of the Burmese Buddhist Law. They also have 
customary rules of inheritance which are in conflict with 
those to be found in the Burmese Buddhists. It is these 
customs which should govern Chinese Buddhists in 
Burma. A. I. R. 1925 Rang. 29; 24 Mad. 650 ; Mr. An- 
waruddin’s case, (1917) 1 K. B. 649 ; Ghctti v. Chetti., 

( 1909) P. D. 87 and A. I. R. l9lo P. C. 86, Rel. on. 
{Pratt, 0. C. J. and Cunliffe, J.) CHAN PYU v. SAW 
Sin 6 Rang. 623= 114 I. C. 513 = 

A. I. R. 1929 Rang. 22. 

Marriage. 

- Burmese Luo is prima facie applicable to Chinese 

Buddhists living in Burma , as being lex loci contractus. 

The Burmese Buddhist law regarding marriage is 
prima facie applicable to Chinese Buddhists as being the 
lex loci contractus and that in order to escape from the 
application of the Burmese Buddhist Law regarding mar¬ 
riage a Chinese Buddhist must pro\ e. that he is subject 
to a custom having the force of law in Burma and that 
that custom is opposed to the provisions of Burmese 
Buddhist law applicable to the case, and if the wife is a 
Burmese Buddhist woman, the Chinese husband must 
show further that the application of that custom will not 

work in justice to her. A. I. R. 192/ Rang. 265 (F.B/). 
Foil. {Hcald and Cunliffe , JJ.') \ . R. ^1. A. L. 

Chettyar Firm v. Man Han. 

5 Rang. 443 = 105 I. C. 244 = 

A. I. R. 1927 Rang. 299. 

- Secondary wife or concubine is not member of 

the family, but her sons inherit in absence of sons by 
principal wife . 

By the Chinese Customary Law a Chinaman can have 
only one wife, though he may have concubines or 
secondary wives in addition, who also enjoy a recognized 
legal status, so that it would follow that whoever of the 
two was not the chief wife would be in the position of 
secondary wife or concubine. Though secondary wife 
would not be a member of his own family in the way 
that a principal wife would, still she has a recognized 
legal status, her sons inheriting the estate on failure of 
sons by the principal wife. {Godfrey and Doyle , //.) 

Kyon Hoe Tsee v. Kyon Wong Sir. 

5 Bur. L. J. 17 = 96 I. C. 762 = 
A. I. R. 1926 Rang. 90. 

- Necessity of written contract is doubtful — Mar¬ 
riage may be presumed from long cohabitation and 
repute — Betrothal , receipt of presents by bride's family 
and handing over of the wife are the only essentials for 
valid marriage. 

Per Godfrey , J. —Whether a written contract is really 
one of the essentials of a valid marriage in addition to the 
six preliminary steps is doubtful. But in a case of repute 
and long cohabitation, where the six preliminary steps are 
proved, the written contract may be presumed. 

Per Doyle, J. —Six preliminary steps are necessary to a 
first class marriage, which in ordinary practice are amalg¬ 
amated into two. Usus is undoubtedly the commonest form 
amongst many of the lower classes and receives the 
sanction of the law when the usus can be proved by the 
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BUDDHIST LAW—Chinese—Succession. 

litigants. The strictly ritualistic marriage is only per¬ 
formed in its complete integrity amongst the wealthier 
classes though fragments of it are frequently introduced 
into the lower marriage ceremonies. Though in all 
respectable families all these formalities are strictly ob¬ 
served, only two or at most three are really essential, viz., 
betrothal as evidenced by the go-betweens or by written 
contract, the receipt by the bride’s family of the presents 
which is the consideration and the handing over of the 
woman as wife. The only question in any subsequent 
dispute would be ; Was it the intention of the parties 
to constitute the relationship of husband and wife, and 
was the woman given and accepted as wife. The six 
steps would appear to be formalities which, if entered 
into, would be binding on any party who wished sub¬ 
sequently to repudiate marriage, but where consent and 
publicity are established, their absence could not be 
pleaded by third parties as invalidating the marriage, 
(i Godfrey and Doyle , //.) KVON HOE TSEE v. KyON 
WONG Si. 5 Bur. L. J. 17 = 96 I. C. 762 = 

A. I. R. 1926 Rang. 90. 

Succession. 

-- —Chinaman dying leaving two sons a?id two 

daughters and their mother , Burmese lady—Mother 
dying after 16 years—One daughter claiming her share_ 
in her mother's estate—Mother contended to have died as 
Chinese Buddhist—Succession Act held applicable in that 
case—Daughter held entitled to her one-fourth share 
under Succession Act if mother was Chinese or wider 
Burmese Buddhist Law if she died as Burmese 
Buddhist. . - 

One C a Chinaman died in 1902 leaving behind him two 
sons P and D , two daughters S and .Wand their mother 
M, a Burmese lady. M died in 1918. S then sued in 1919 
to recover her share of M's estate. But her suit was 
dismissed 3£' M's estate was held to have been governed 
by Chinese* Customary Law. N subsequently brought a 
suit like that of S in 1927 for her share in M's estate. 
It was contended that M died as a Chinese Buddhist and 
hence did not inherit anything from her husband and 
that M was in possession from 1902 to 1918 on behalf 
of her two sons, and hence N was not entitled to any 
share. . )r ; r •_> • 

Held , (1) whether M was a Burmese Buddhist or a 
Chinese Buddhist or Confucian, N's. share under Burmese 
Buddhist Law was the same, that is one-fourth; (2) the 
argument that M was not entitled to inherit and was in 
possession on behalf of the two sons was based * on the 
supposition that the Chinese Customary Law applied to 
C's estate, but in fact the Succession Act applied, and, 
therefere, even if the estate were C's estate the four 
children would still share equally in the property. 
A.I.R. 1930 Rang. 81 (F.B.), Considered and Applied. 
( Heald , Ag. C.J. and Otter , /.) Maung Sein DONE v. 
Ma Pau Nyun. a. I. R. 1930 Rang. 222. 

- Son of Chuiaman from Burmese woman becoming 

Burmese in dress and habits—Chinese worship and 
funeral rites retained — Wife's name not included in 
conveyances—Chinese customs held to have been retained. 

A person who was the son of a Chinese father blit of 
a Burmese mother became to some extent Burmese In his 
dress and habits, but as to his worship and funeral rites 
at all material times he was a Chinese Buddhist. He 
never included his wife’s name in conveyances. 

Held , the Chinese customs were retained. ( Heald , Ag. 
C. J. and Otter , /.) Ma San v. Ma CHIT Su. 

' A. I. R. 1930 Rang. 218. 

Heirs must obtain letters of administration — 
Succession Act (1925), S. 212. . / 

Where the deceased ' is a Chinese Buddhist and not a 
Burmese i. Buddhist, the heirs of Such a person must 
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BUDDHIST LAW-Chinese—Widow. 

obtain letters of administration before a final decree in 
their favour can be given. A. I. R. 1930 Rang. 81, ReU 
on. ( Heald , Ag. C. J. and Otter , /.) Ma SaU v. Ma 

Chit Su. , A. I. R. 1930 Rang. 218. 

- Property acquired by woman after death of first 

husband goes to second husband—Estate of first husband 
goes to son by first husband in preference to daughter by 
second husband. 

According to the Chinese customary law, the rule of 
inheritance is that when a man dies his property, reaL 
and personal, is equally divided among all his sons, that 
daughters succeed only when there are no sons, and that 
the widow succeeds only where there are neither sons nor 
daughters. If there are sons or daughters, the widow 
has one right to administer the estate and to be main¬ 
tained out of.it and a claim oh the estate for provision 
for her funeral, but the property, vests not in her, but in 
the children. But the rule that the widow does not inherit 
has not hitherto been adopted in the Courts in this 
country. 8 L. B. R. 22, Expl. Where the Chinese 
widow marrips : a Burman husband, the property acquir¬ 
ed by her, after her Chinese husband’s death and 
before her second marriage goes,according to the 
customary law of Chinese Buddhists, to her second 
husband. (Heald and Lentaigne , //.) MAUNG PO 

Maung v. may Pyit Ya. 

1 Rang. 161 = 74 I. C. 933 = 2 Bur. L. J. 79 = 

A.I.R. 1923 Rang. 180. 

Widow. 

- Chinaman dying leaving children by Chinese wife 

and Burman widow—Widow administering estate for 
herself and the children—Mortgage by her for necessity 
is valid and binding on the estate. 

Where a Chinese Buddhist dies leaving behind children 
by Chinese wife and Burmese widow and the latter ad¬ 
ministers the estate of her deceased husband for herself 
and her children from the date of her husband’s death 
and while so administering it executes a mortgage for 
necessity and the money is expended for the benefit of 
the estate, the mortgage is valid mortgage and is binding, 
on the property comprised therein irrespective of the fact 
whether the widow has a right to share in the estate of 
her husband or whether her right is limited to mainte¬ 
nance of such estate and whether the Chinese customary 
law or ordinary law is applicable. (Sir Lancelot' 
Sanderson.) BON Kwi v. FIRM S. K. R. S. K. R. 

1930 M. W. N. 149 = 31 M. L. W. 576= 
57 1. A. 38 = 8 Rang. 172 = 1211.0.233 = 
v A. I. R. 1930 P. C. 26 = 58 M.L.J. 178 (P.C.). 

-- —If there are children widow does ?iot inherit. 

Under Chinese customary law, in cases where there 
are children, the widow takes no share in the deceased 
husband’s estate. She has a claim for maintenance 
against the estate and possibly in certain cases certain 
other claims, but the estate belongs to the children. 
A.I.R. 1923 Rang. 180. (Lentaigne and Heald , J J.) 
Bon Kwi v. Ma Kye Yan, 2 Bur. L. J. 102 = 

. , 79 I. C. 244 = A. I. R. 1923 Rang. 236. 

Chinese widow marrying Burman—Nationality 
not altered. , • > , 

There is no authority for the suggestion that the mere 
fact of the marriage of a Chinese Buddhist widow with 
a Burman alters her nationality from Chinese to Burmese. 
(Heald and Lentaigne , //.) MAUNG PO MAUNG v. 

May Pyit Ya. 1 Rang. 161 = 741. C. 933= 

2 Bur. L. J. 79 = A. I. R. 1923 Rang. 180. 
BUILDING. ' 

See(i) Co-sharer. 1 
* »n: (2) landlord and Tenant. 

(3) T. P. act, S. 51. 
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—Sites. See Municipal acts. 


BUILDING AND IMPROVING ON ANOTHER’S 
LAND —See ACQUIESCENCE. 

BUNDELKHAND ALIENATION OF LAND ACT 
(U. P. II OF 1903). 

Scope. 

- Act does not deal with alienations between members 


of same tribe. 

Per Boys, J. —There is good ground in the Act itself 
to justify a finding that the Act in no way deals with 
alienations, whether permanent or otherwise, between 
members of the same tribe. ( Walsh, Daniels and Boys, 

JJ.) RAM Sahai I)EBI Din. 49 All. 8 = 

24 A. L. J. 945 -97 I. C. 455 = 
A. I. R. 1926 All. 617. (F.B.). 

S. 2—Trees. 

Trees apart from land are not “land” within 


S. 2. 46 A. 631 Kef. {Makerji, /.) PANCHAITI AKHARA 
Beni Bahadur. 6 L. R. A. (Civ.) 277 = 

871. C.262 = A. I. R. 1925 All. 587. 

Ss. 3 and 16 (A)—Pre emption. 

•Suit for pre-emption — Pre-empt or not member of 


same agricultural tribe as that of vendor of property 
hut co-sharer in village — Vendee , member of same agri¬ 
cultural tribe as vendor but not co-sharer in village — 
The pre-emptor's right of pre-emption cannot be accepted 
and the vendee has legal right to property purchased— 
Agra Pre-emption Act {XI of 1922), S. 7. 

Certain persons claimed a right of pre-emption, of a 
property situated in a district of Bundelkhand, which 
was sold on the 22nd December, 1923, and the vendor 
and vendees were members of the same agricultural 
tribe but the vendees were not co-sharers in the village 
at all. The pre-emptors, on the other hand, were not 
members of the same agricultural tribe as the vendor, 
but were co-sharers not only in the mahal but in the 
very khata in which the share sold was situated. Before 
bringing their suit for pre-emption the pre-emptors did 
obtain the sanction of the Collector under the Bundel¬ 
khand Alienation of Land Act, S. 16 (A) as amended 
by Act IV of 1915. The pre-emptors based their claim 
mainly on the custom recorded in the wajib-ul-arz of 
the village and the vendees contested the suit on the 
ground that the pre-emptors had no right to maintain 
the suit and that they had no preferential right as 
against them. 

Held, that a right of pre-emption is not the same 
thing as a right of purchase. It, therefore, follows that 
the sanction obtained by the pre-emptors to pre-empt 
the property cannot strictly be taken to be a sanction 
to purchase it. Moreover, as the pre-emptors are not of 
such a class as by right to be entitled to purchase the 
property, but they might, if they obtain the sanction of 
the Collector, become so entitled to purchase; their right 
is conditional, and so they are'not absolutely entitled to 
purchase; their right is conditional, and so they are not 
“entitled to purchase” the property under the Bundel¬ 
khand Act within the meaning of S. 7, Agra Pre-emp¬ 
tion Act. 

Per Sulaiman, J. —It was obviously intended that in 
areas where the Agra Pre-emption Act applies, there can 
be no right of pre-emption except in accordance with 
the Act. The Pre emption Act undoubtedly applies to 
Bundelkhand, and whatever right the present plaintiffs 
might have had independently of the Act, cannot now 
be enforced. They can only succeed if they are entitled 
under the Pre-emption Act to pre-empt. Although the 


BUNDELKHAND ALIENATION OF LAND 

ACT (1903), S. 6. 

Act applies to them, and they would come within the 
classes of persons mentioned in S. 12, they are debarred 
from taking advantage of these provisions because S. 7 
expressly prevents the Act from conferring any benefit 
on them. The result is that S. 3 takes away any right 
that they might have had independently of the Act, and 
S. 7 prevents the conferring on them of any right under 
the Act. Thus they have lost all right of pre-emption. 

(Sulaiman and Ashworth , J J.) PHOOL CHAND v. 

Ram Nath. 50 All. 430 = 107 I. C. 570 = 

26 A. L. J. 142= A. I. R. 1928 All. 186. 

S. 3, Cl. 1(a)—Sanction. 

- Ostensible alienee a member of agricultural tribe 

—No sanction of Collector necessary for alienation — 
Collector is not entitled to enquire into propriety of 
alienation. 

Where apparently the alienee is a member of the 
agricultural tribe as the alienor, or is a member of an 
agricultural tribe and is a resident of the district in 
which the land is situated, no sanction of the Collector 
is necessary, and the Collector has no power to enquire 
into the legality or propriety of the alienation. {Boys 
and Sen, JJ.) BHAGWATI PRASAD SlNGH v. HaRI 
IIar PRASAD Singh. 26 A. L. J. 673 = 

9 L. R. A. (Rev.) 200 = 115 I. C. 650 = 

A. I. R. 1928 All. 611. 
S. 3—Title. 

- A non-agriculturist benatni purchaser acquires no 

title to the property. 

The person in whose favour a deed of sale has been 
executed, so long as he is an agriculturist, is the abso¬ 
lute owner of the property and no non-agriculturist 
benami purchaser acquires any title to such property. 
{Boys and Sen, JJ.) BHAGWATI PRASAD SlNGII v. 

Hari Har Prasad Singh. 26 A. L. J. 673= 

9 L.R.A. (Rev.) 200 = 115 I. C. 650 = 

A. I. R. 1928 All. 511. 

S. 4—Brahman. 

-Brahmo Bhats are included in the term “ Brah¬ 
man.” {Mears, C. J. and Dalai, J.) RAM PRASAD v. 

GORE Lal. 49 All. 887 = 25 A.L. J. 678 = 

8 L. R. A. (Rev.) 187 = 1011.C. 844 (1)= 

A. I. R. 1927 All. 486. 

S. 4—Scope. 

-Per Ashworth, J— An order under S. 4 allowing 

Local Government to determine what persons are to be 
deemed to be agriculturists must be deemed to have 
retrospective effect. {Boys and Ashworth , JJ. ) KALIKA 

Prasad Ajudhia Prasad. 51 All. 780 = 

1929 A. L. J. 448 = 121 1. C. 211 = 

A. I.R. 1929 All. 421. 

Ss. 6.17 and 22—Partition. 

i Collector making partition behind back of co 


sharers, acts ultra vires— Civil Court has jurisdiction in 

such a case. • t 

If the Collector in granting a lease under Section 6 
acts illegally and in excess of his powers. Section 22 will 
not have the effect of ousting the Civil Courts’ jurisdic¬ 
tion to entertain a suit for declaration that the lease- 
granted by the Collector was ultra vires. It is perfectly 
open to the Collector to transfer to the mortgagees the 
possession of the land actually in possession of the 
mortgagor When the Collector makes in effect a parti¬ 
tion of a patti behind the back of the other co-sharers 
for the benefit of mortgagees of one co-sharer, he acts 
in excess of his powers. {Pyres and Daniels, JJ .) PRAG 

Narain v. Iwala Prasad. 45 All. 450 = 

21 A L J. 335 = 74 I. 0. 666 = 
4 L. R. A. (Civ.) 197 = A.I.R. 1923 All. 458. 
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bundelkhand alienation or land 

ACT (1903), S. 9. 

Ss. 9 (1), 10 and 16—Applicability. 

•- Application of Ss. 10 and 16 being restricted to 

those mortgages which are covered by Act, they cannot 
affect simple mortgage between members of same tribe 
which is excluded from S. 9 (1). 

Simple mortgage executed between members of the 
same tribe does not come within the scope of S. 9(1) 
and as Ss. 10 and 16 of the Act cover only those mort¬ 
gages which come within the general scope of the Act, 
they cannot affect such a simple mortgage. A. I. R. 
1926 All. 617 (F. B.), Not Appr., but Foil. {Boys and 

Ashworth, //.) KALIKA PRASAD V. AjUDHIA PRASAD. 

51 All. 780 = 1929 A. L. J. 448 = 121 I. C. 211 = 

A. I. R. 1929 All. 421. 

- Mortgage between members of same tribe — S. 9 

does not apply : Boys, differing. 

Section 9 does not apply to a simple mortgage between 
members of the same agricultural tribe : A. I. R. 
1925 All. 253 and A. I. R. 1926 All. 136, Considered. 
(Walsh, Daniels and Boys , //.) Ram SaHAI v. DEBI 
DIN. 49 All. 8 = 24 A. L. J. 945 = 97 I. C. 455 = 

A. I. R. 1926 AH. 617 (b) (F.B.). 

'"Applicable even after a decree is passed. 

There is nothing in the wording of the section to 
support the contention that the provisions of S. 9 have 
•effect only before a decree is passed and not afterwards. 

S. A. No. 1457 of 1920, dated 18th July, 1922, Foil. 

Obiter .—It is advisable that Original Courts, when 
they find that a mortgage has been made which is ordi¬ 
narily enforceable but which covers property situated 
within Bundelkhand which cannot be sold, should take 
action under S. 9 (3) before passing the decree and not 
wait till the decree has been passed. ( Mears, C.J. and 
Sulaiman, J.) BlSHNATH SlNGH v. BASDEO SlNGH. 

48 All* 67 = 23 A.L.J. 927 = 6 L.R. A. (Civ.) 453 = 

88 I.C. 484 = A. I. E. 1926 AU. 136. 

S. 9—Reference. 

- Reference is competent even after a decree is 

made absolute . 

A reference can be made under Section 9, Sub-Section 
(3) even after a decree has been made absolute. 
(42 All. 142, Dist.; S.A. 1457 of 1920, Ref.) {Kanhaiya 
Dil, J.) Bishnath Singh v. Basdeo Singh. 

6 L. R. A. (Civ.) 101 = 82 I.C. 1037 = 

A. I. R. 1925 All 171. 
Ss. 16 and 29—Alienation. 

- Land belonging to a member of agricultural tribe 

cannot be sold in execution of any decree. 

S. 29 does not refer to a case where an agriculturist’s 
debt has been settled by a loan from Government, but 
to a case where the property of an agriculturist is sold 
by public auction under the Bundelkhand Encumbered 
Estates Act and bought in by the Government. Under 
S. 16 no land belonging to an agriculturist shall be sold 
in execution of any decree of a Civil or Revenue Court. 
{Ashworth, J.) GlRWAR DAYAL v. NARAIN SlNGH. 

9 L. R. A. (Rev.) 130 = 116 I. C. 20 = 

A. I. R. 1928 AU. 211. 

—- Trees apart from land can be sold. 

S. 16 of the Bundelkhand Land Alienation Act is no 
bar to the selling by the decree-holder, of the trees 
appertaining or belonging to the groves held by the 
grove-holder judgment-debtor. ( Mukerji, J .) PAN- 
CHAITI A KHAR A v. BENI BAHADUR. 

6 L. R. A. (Civ.) 277 = 87 I.C. 262= 

A. I. R. 1925 All. 587. 

S. 16—Attachment. 

"Agricultural land cannot be attached and decree 
transferred to Collector for realizmg decretal amount 
even otherwise than by sale — C. P. Code, S. 68. 


BUNDELKHAND ALIENATION OF LAND 

ACT (1903), S. 16-A. 

Land belonging to a member of an agricultural tribe 
cannot be attached and sold in execution of a decree and 
therefore a decree cannot also be transferred to the 
Collector for realizing the decretal amount from such 
land otherwise than by sale. 42 All. 142, Ref. {Kanhaiya 
Lai and Boys, J J.) JANGI LAL v. MATA BADAL 
Singh. 48 AU. 392 = 24 A.L.J. 397 = 93 I. C. 1020 = 

A. I. R. 1926 All. 339. 

S. 16—Mortgage. 

- Mortgage between members of same tribe — Mart- 

gagee cannot have property sold but may be given fore¬ 
closure decree 1: Per F. B. {Boys, J. differing .). 

The plan of the Act is to control contracts of attempt¬ 
ed alienation, which would have the effect of placing 
immoveable property permanently in the hands of per¬ 
sons not members of the agricultural tribe, and, there¬ 
fore, where the mortgagee is also a member of the same 
tribe though he cannot bring the property to sale in exe¬ 
cution, a remedy can be given to the mortgagee by pro¬ 
viding for foreclosure. 

Per Boys, J .— The mortgagee can be given a decree 
for sale. {Walsh Daniels, and Boys, J /.) Ram SAHAI 
v. DEBI DIN. 49 AU. 8 = 24 A. L. J. 945 = 

97 I. C. 455 = A. I. R. 1926 AU. 617 (A) (F. B.). 

- Mortgage between members of same tribe — S. 16 

does not apply'. {Boys, J.) 

S. 16 has no bearing on temporary alienations be¬ 
tween members of the same tribe, not on the ground that 
the Legislature did not mean to include such alienations, 
but because the Act taken as a whole indicates that 
such alienations are not within its scope and the Act 
must be given effect to as a whole. {Walsh, Daniels 
and Boys, J J.) RAM SAHAI v. DEBI Din. 

49 AU. 8 = 24 A. L. J. 945 = 97 1. C. 455 = 

A. I. R. 1926 AU. 617 (F. B.). 

S. 16—Objection. 

-So long as the property is not sold the judgment - 

debtors are entitled to claim the privilege to which they 
are entitled under the Act. {Mears, C. J. and Dalai, 
J.) Ram Prasad v. Gore Lal. 49 AU. 887 = 

25 A. L. J. 678=1011. C. 844 (1) = 

8 L. R. A. (Rev.) 187 = A. I. R. 1927 AU. 486 (b). 

S. 16—Scope. 

Per Boys, J. —S. 16 is of retrospective effect. ( Boys 
and Ashiworth, J J.) KALIK/V PRASAD v. AJUDHIA 
PRASAD. 51 All. 780=1929 A. L. J. 448 = 

121 I. C. 211 = A.I R. 1929 All. 421. 

S. 16-A—Pre emption. 

-Under S. 16-A no person can sue for pre-emption 

unless the transferor is not a member of an agricultural 
tribe or unless the pre-emptor belongs to the same agri¬ 
cultural tribe as the vendor. Where this is not the case 
previous sanction of the Collector is an indispensable 
requisite. ( Sulaiman, Ag.C.J. and Pullan, J.) MURAT 

Ram Janki Birajman v. Gorey Lal. 118 I. C. 233. 

S. 16-A—Sanction. 

- Sanction of Collector—Sanction does not create 

substantive right but is applicable only where previous 
right of pre-emption exists. 

Ashworth, J .—S. 16-A, only enables a Collector to 
sanction a suit for pre-emption where, but for the pro¬ 
visions contained in the earlier part of the section, the 
applicant for sanction has a right to pre-empt based on 
custom or contract. The sanction of the Collector does 
not create a substantive right, but is: merely necessary 
for the otherwise existing substantive right to be exercis¬ 
ed. {Sulaimati and Ashworth, J J.) PHOOL CHAND 
Z/. Ram Nath. 50 AU. 430 = 107 I. C. 570 = 

26 A. L. J. 142=A. I. R. 1928 AU. 186. 
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BUNDELKHAND ENCUMBERED ESTATES 
ACT (U. P. I or 1903). 

S. 10 (2)—Interpretation. 

- "Give” includes creating ivakf. 

The word “give” in S. 10 (2), Encumbered Estates 
Act (Bundelkhand) 1 of 1903 is wide enough to cover a 
case of giving away property by way of wakf so far as 
property lies in the area, to which the Encumbered Es¬ 
tates Act applies. ( Kendall ami A r iamatullah. JJ.) 

Mt. Musharraf Begam v. Mt. Sikendar Jehan 
BEGAM. 51 All. 40 = 26 A. L. J. 1180 = 

111 I. C. 583 = A. I. R. 1928 All. 516. 

S. 12—Mortgage. 

- Some of several co-mortgagors released from debt 

— Effect is only to break the integrity of the mortgage so 
far as those proprietors arc concerned. 

Where only some of several co-mortgagors apply and 
the provisions of the Act are applied to them, it is only 
the claim against the proprietors who have applied that 
is duly discharged, and not also the claim against those 
who have not applied. But the mortgagees also cannot 
claim the whole of the debt from those who have not 
applied, on the ground that they were jointly liable for 
the whole. The legal effect of the proceedings is that 
the integrity of the mortgage must be deemed to have 
been broken up by operation of law so far as the share 
in the joint debt of those who applied was concerned. 
The failure of the mortgagees to make any claim under 
the Act as against some of the mortgagors has the same 
effect in law as if they have accepted from these mort¬ 
gagors their proportionate share of the mortgage-debt 
and freed their share from incumbrance, i.e., it has the 
effect of partially breaking up the integrity of the mort¬ 
gage debt. 16 A.L.J. 171 and 30 All. 141, Foil. But any 
one or some of the remaining mortgagors can redeem 
the whole of the unredeemed property. (. Sul aim an , /.) 

MT. BETI BAI V. JANTYA SlNGH. 

6 L. R. A. (Civ.) 496 = 89 I. C.574 = 

A. I. R. 1926 All. 136. 

S. 12—Validity. 

-Where the person who was acting for plaintiff (a 

minor) as his next friend was also acting in the same 
proceedings as the agent of the opposite parties. 

Held, that the proceedings were not regularly taken. 
{Lindsay and Kanhaiya Lai, //.) CHHIDDU i'. L)ES- 
HAJ. 21 A. L. J. 793 = 77 1.0.753 = 

5 L. R. A. (Civ.) 55 = A. I. R. 1924 All. 294. 

S. 13-Validity. 

- -Bond for unauthorised mode of paying sum 

awarded by Special Judge is void. 

A bond by a disabled proprietor arranging an unautho¬ 
rised mode of payment of the sum awarded by the 
Special Judge is void. 30 All. 38, Expl. ( Tudball and 
Stilaiman , JJ.) BlSHEN NATH v. PEAREY JU. 

19 A. L. J. 645 = 63 I. C. 542 = 
A. I. R. 1921 All. 406. 

S. 18— Possession. 

- Possession can also be obtained otherwise than 

under S. 18. 

The remedy provided by S. 18 of the Act is not the 
exclusive remedy which a proprietor is entitled to have 
recourse to. That is a summary remedy provided, and 
it does not in any way take away the right of the pro¬ 
prietor to obtain possession in any other way allowed by 
law. ( Sulaiman , /.) Mt. BETI BAI v. JANTYA SlNGH. 

6 L. R. A. (Civ.) 496 = 89 I. C. 674 = 

A. I. R. 1926 All. 136 

BUNDS. 

See(l) Alluvion and Diluvion. 

(2) riparian Owners. 


BURMA ANTI-BOYCOTT ACT (1922), S. 9. 

BURDEN OF PROOF. See EVIDENCE Act* 

Ss. 101 TO 105. ! ' : 

BURIAL GROUND. 

See (l) Easements Act. 

(2) Municipal acts. 

BURMA ANTI BOYCOTT ACT (V OF 1922). 

S. 4—Essentials. 

-Hanging out notice-boards that certain non¬ 
members of Thanga Thama Gyi Society are not recog¬ 
nised is an offence under S. 4 (a). (Brown, J.} 

U NANDIYA alias U. P. O. Gan AND U THUMANA 
Emperor. 3 Bur. L. J. 186 = 84 I. C. 450 = 

26 Cr. L. J. 306=A. I. R. 1924 Rang. 379. 

S. 4 (a)—Joint Trial. 

- Promoting commission of offence justifies joint 

trial—Actual instructions need not be prewed—Acquittal 
of principal accused does net necessitate acquittal of all. 

Promoting by A and B of the commission of offence, 
viz., the boycotting of the headman In pursuance of C\r 
resolution at a meeting justifies joint trial. Even if the 
proposal by A was not proved, but the promotion of the 
boycott of which he was the alleged proposer, was proved 
against A and B the fact that all the three were tried 
together would not render the trial illegal or be a valid 
reason for acquitting A and B against whom a charge 
under S. 4 (c) was brought home. (Pratt, J.) EM¬ 
PEROR v. NGA AUNG GYAW. 

1 Rang. 604 = 2 Bur.L. J. 224=76 I. C. 830 = 

25 Cr. L. J. 270 = A. I. R. 1924 Rang. 98. 

S. 6 (a)—Ex communication. 

- Spurious ceremony not conducted in Theitt — Ex- 

communication for partly political purpose is not 
exempted under S. 7 (< 7 ). 

Where a village headman used abusive language to¬ 
wards certain monks who were preaching on Home Rule 
and kindred matters and had thereby run the risk of 
being ex-communicated and the first petitioner who was 
among the abused, proposed a boycott of the headman 
and called a meeting of monks and laymen together and 
purported to perform the rite of ex-communication, 

Held, (1) The ex-communication was a spurious cere¬ 
mony and not having been proclaimed in a Sima or 
Thein by a properly convened chapter and the proce¬ 
dure laid down in the Vinaya not having been strictly 
followed the benefit of S. 7 (a) could not be claimed. 
(2) It was necessary to prove that the boycott was pro¬ 
posed for bona fide religious purposes ; where a motive 
other than religious is present the burden of establish- 

I ing good faith lies heavily on the proposer. (3) The 
mere fact that the second petitioner allowed the use of 
his compound does not amount to abetment but having 
become cognizant of the proposal to boycott on the first 
day, and having continued to lend his house for the 
ceremony on the second day, he facilitated the commis¬ 
sion of the offence and had intentionally aided the boy¬ 
cott under S. 107, Expl. 2,1.P.C. (4). That the sentence 
was rightly reduced from one year to three months by 
the Sessions Judge, as the complainant was shown to have 
been a tactless, irreverent and foul-mouthed individual, 
but no further reduction of sentence was granted in view 
of the fact that the petitioner had tried to give effect to 
his proposal by a spurious ceremony. (May Oung, J.) 
U Tiloka 7'. Ba Sein. 1 Rang. 629 = 

2 Bur. L. J. 221 = 76 I. C. 719 = 
25 Or. L. J. 255 = A. I R. 1924 Rang. 169. 

S. 9—Sanction. 

- Facts incorrectly set out in the sanction — Sanc¬ 
tion is not invalid — Cr. P. Code , Ss. 195 and 196. 

The provisions in the Anti-Boycott Act requiring the 
1 authority of the Government for a prosecution under 
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BURMA CO-OPERATIVE SOCIETIES ACT 
(1927), S. 47. 

the Act correspond to those in S. 196, Code of Criminal 
Procedure, which is less stringent than S. 195. Strictly 
the “order” or “authority” required by S. 196 is not 
the same as the “sanction” referred to in S. 195 and 
the classes of the offences dealt with by the two sections 
are quite distinct. Moreover, in the latter section, there 
is no provision corresponding to sub-section (4) of the 
earlier section. The intention of the legislature was to 
•ensure that no prosecution for an offence falling within 
S. 196 or under the Anti-Boycott Act should be launched 
except on a complaint authorised by the Government, 
and where this intention is given effect to it is imma¬ 
terial whether or not all the facts on which the com¬ 
plaint was to be based were stated in the “ authority ” 
with meticulous precision. Indeed, it is doubtful if it is 
•even necessary to set out any fact other than the 
alleged fact that the accused had committed an offence 
under a certain section of the Act. {May Oung , /.) 

Nga Aung Hmau v. Emperor. 2 Bur. L. J. 196 = 
76I.C. 561 = 25 Cr.L.J. 193 = A.I.R. 1924 Rang. 65. 

BURMA CO-OPERATIVE SOCIETIES ACT (VI 
OF 1927). 

S. 47 (2) (b)—Amendment. 

- Amendment suggested. 

Suggestion is made to the Local Government to pro¬ 
vide for an appeal from the liquidator’s order under 
S. 47 (2) ( b ) either to the Civil Court or if that is not 
•expedient to the Registrar of the Co-operative Societies. 
{Ormi stone, /.) U PO NYAN v. MaUNG KYAN. 

118 I. C. 403 = A. I.R. 1929 Rang. 113. 

Ss. 47 (4) and 49—Jurisdiction. 

- Orders of Liquidator under S. 49 are final in 

■absence of rules made under S. 50 (2) (j)— Liquidator 
purporting to act under S. 47 and issuing order to pay 
certain sums—It being alleged in some cases that debt r 
were time-barred and in one much less sum 7uas due 
—Civil Court has no jurisdiction. 

In the absence of rules made under S. 50 (2) {s), 
orders of a Liquidator under S. 49 are final and no 
appeal lies to the District Judge. 

Where a certain Co-operative Society had been 
ordered to be wound up and a Liquidator appointed, 
purporting to act under S. 47, issued orders to pay 
•certain sums, and it was alleged in some cases that the 
debts were time-barred and in one that much less sum 
■was due, Civil Court has no jurisdiction, orders of the 
Liquidator being within the powers conferred upon him 
by the Act. 44 Bom. 582; 40 All. 89, Rel. on. {Mautig 
Ba, /.) U Tha Me v. Paungde Co-operative 
Town Bank. 120 I. C. 130 = 

A. I. R. 1929 Rang. 192. 

S. 47 (2) (b)—Revision. 

--^An order passed by a Civil Court, enforcing on 

application the order made by a liquidator under S. 47 
(2) (b) is not revisable. (Ormistone, /.) U Po NYAN 
v. MAUNG KYAN. 118 1. C. 403 = 

A. I. R. 1929 Rang. 113. 

BURMA COURTS ACT (BURMA XI OF 1922). 

Ss. 2 and 11—Appeal. 

- -—'Suit for rent is not ‘land suit ’ within S. 2 and 

no second appeal lies if value does not exceed Rs. 500— 

C.P\Code,S. 102. # 

A suit for rent of land is not a “land suit” within the 
meaning of S. 2 and therefore if the Value does not 
•exceed Rs. 500 no second appeal lies under S. 11. 24 
Cal. 449; 2 L. B. R. 124, Dist. 3 L. B. R. 90 ; 42 Cal. 
*638, Diss. and 23 Mad. 547, Foil. {Heald and Rutledge, 
.//.) Ma Pan v. MG. NeU. 3 Rang. 390= 

. i ■.! 91 I. 0. 639 = A. I.,R. 1926 Rang. 19. 


BURMA CRIMINAL LAW AMENDMENT ACT 

(1928), S. 2. 

S. 9 (1) (b)—Jurisdiction. 

- Increase of claim in appeal does not affect juris¬ 
diction. 

Where the plaintiff had tentatively valued his suit for 
Rs. 3,100 and the Sub-divisional Court passed a decree 
for Rs. 2,128-2-9 and when the plaintiff appealed from 
the decree, claiming Rs. 11,000, 

Held, that because the plaintiff chose in appeal to 
increase his claim that did not alter the course of appeal 
and that the appeal lay to the District Court only and 
not to the High Court. {Robinson, C. /. and Bremen. 
/.) Hardayal V. Ram DOO. 2 Rang. 408 = 

86 I. C. 568 = 3 Bur. L. J. 207 = 
A. I. R. 1924 Rang. 354. 

S. 11—Appeal. 

C. P . Code, 0.2 1, R. 92 — Order under—No 
second appeal lies — Provisions of S. 104, are not affected 
by S. 11. 

The provisions of S. 11, Burma Courts Act, do not 
affect those of S. 104, -C. P. Code, and no second appeal 
lies from an order setting aside sale under O. 21, R. 92. 
{Heald, J.) MAUNG Pe SEIN v. Ma THIN MYA. 

7 Rang. 37 = 117 I.C. 253 = A. I. R. 1929 Rang. 148. 

S. 26—Limitation. 

' Decree of Chief Court executed by High Court — 
Limitation for execution is governed not by Art. 183 
but by Limitation Act, Art. 182. 

The object of S. 26 is simply and solely to provide 
for the execution of decrees of the Chief Court by the 
High Court, which succeeded it. It was not intended 
that a decree of the Chief Court should come under a 
different law’ of limitation simply because it was exe¬ 
cuted by the High Court. The article applicable there¬ 
fore to such decrees is Art. 182 and not Art. 183. 
{Pratt, Offg. C. J. and Cunliffe , /.) ALIBHAJ 

Mohamed v. mohamed Noor Mahomed. 

6 Rang. 566 = 114 I. C. 674 = 
A. I. R. 1928 Rang. 317. 
BURMA COURTS MANUAL. 

Para. 307 (A) I—Receiver. 

- Provincial Insolvency Act (5 of 1920), S. 56 (2) 

{b)—No commission on realization by sale o f mortgage 
money. 

In Burma the receiver is not entitled to commission 
on the amount of the mortgage money realized by the 
sale of the mortgaged property. A. I. R. 1928 Rang. 
23, Foil. {Heald and Mya Bu, //.) K. P. S. P. P. 
L. Firm v. C. A. P. C. Firm. 7 Rang. 126 = 

117 I. C. 582 = A. I. R. 1929 Rang. 168. 

BURMA CRIMINAL LAW AMENDMENT 
(CONDITIONALLY RELEASED PRISON¬ 
ERS) ACT (III OF 1928). 

S. 2—Interpretation. 

- —Penal provision has no retrospective effect — Inter¬ 
pret ation of statutes. 

Section 7 has no retrospective effect. On the ordinary 
principles of penal legislation a penal provision does not 
have retrospective effect. {Carr, /.) NGA Po NGWE 
v. Emperor. 7 Rang. 355 = 120 I. C. 692 = 

i 1929 Cr C. 446 = 31 Cr. L. J. 174 = 

A. I. R. 1929 Rang. 278. 
S. 2—Sentence—Legality of. 

Peiud Code, S. 227 —Magistrate sentencing per¬ 
son, convicted under S. 227, Penal Code, and S. 2, 
Burma Act, for period in k excess of his powers—Such 
sentence is illegal. 

There is nothing in either S. 227, Penal Code or 
S. 2. Burma Act to empower any Magistrate to pass a 
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BURMA ELECTORAL RULES, R. 36. 

sentence in excess of that which he is empowered under 
the Cr. P. Code, to pass. Thus if a Magistrate sentences 
a person, convicted under S. 227 of the Code, an 
under S. 2, Burma Act, for a period which is in excess 

of his power, the sentence is illegal. (6 arr, J.) 

Mva v. Emperor. 7 Rang. 358 = 120 1.0.693 

1929 Cr. C. 464 = 31 Cr. L.J. 175- 

A. I.R. 1929 Rang. 279. 

BURMA ELECTORAL RULES. 

Rr. 36 and 48—Election Commissioners. 

- Specific Relief Act , 5. 45 —High Court has 

jurisdiction to enforce them to do certain act nit no 
unless their decision in election matters is perverse or 
unreasonable. 

The commissioners appointed to decide election 
petitions with their place of sitting in Rangoon are 
persons holding a public office of a temporary nature 
and therefore the High Court, has jurisdiction to enforce 
them to do a certain act, if it affects property, franchise 
or personal right of any person, and if it is clearly 
incumbent on the commissioners. Under the rules the 
commissioners are the sole authority to interpret any 
question arising on the construction of the rules and 
these rules do not give any other authority, the power 
to question that decision. Neither do the rules nor any 
general provision of law give the High Court, either by 
way of revision or appeal, any power to review that 
decision. It is not for the High Court to decide whether 
the commissioners’ ruling on a particular question was 
right or wrong, uniess it is so wrong and so 'perverse as 
to amount to a refusal to exercise a jurisdiction clearly 
given by the rules. 

Where therefore the commissioners decided that a 
party substituted in place of a returned candidate whose 
election was challenged by an unsuccessful candidate 
cannot show that he himself used corrupt practices. 

Held , that the High Court could not interfere, A. I. 
R. 1924 Cal. 761, Appr. ( Rutledge , C. J. and Brown, 
/.) U PO THIN v. Burjorjee. 5 Rang. 504- 

105 I. C. 428 = 6 Bur. L. J. 240 = 
A. I. R. 1927 Rang. 324. 


R. 45—Interpretation. 

_ Commissioners recommending a candidate's elec¬ 
tion void and also costs against him—Governor by 
notification setting aside election but making no order as 
to costs—Omission as to costs subsequently supplied by 
another notification—Subsequent notification is in con¬ 
tinuation of the first and is intra vires. 

The Special Tribunal constituted to hear a petition 
recommended that the election of G be declared void. 
They also recommended costs against him. On receipt 
of that report, the Governor set aside the election but 
made no direction as regards costs. The Governor sub¬ 
sequently supplied the omission by issuing a fresh 
notification directing that G should pay the costs as 
recommended by the Commissioners in the original 

report. . , 

Held, that the omission in the first notification regard¬ 
ing costs was due to an oversight. The subsequent 
notification is in effect a continuation of the first and 
the two should be considered as constituting one order 
passed in accordance with the report. The second 
notification was therefore intra vires. {Carr and Mg. 
Ba, //.) U MAUNO GYEE v. U BA UN. 

117 I. C. 57 = A. I. R. 1928 Rang. 293. 

BURMA EXCISE ACT (BUR. ACT V OF 1917). 

Conviction. 

- Conviction of accused caught in the same sampan 

where were found 9 bundles containing four bottles each 
of liquor was held bad . 


BURMA EXCISE ACT (1917). S. 30. \ 

The accused were all caught in one sampan, and in 
the sampan were found thirty-six quarts of kazaw yc in 
nine bundles of four bottles each. Conviccion of them 
all, on the ground that they were in joint possession of 
thirty-six quarts was held bad. 8 L.B.R. 464, Dist. 

(.Baguley , /.) APPAYA v . EMPEROR. 

26 Cr. L. J. 327 = 84 I. C. 551 = 

3 Bur. L. J. 255=2 Rang. 657 = 
A.I.R. 1925 Rang. 135. 

Ss. 12 (c) and 30 (d)—Offence under. 

- Possession of yeast balls is punishable. 

Yeast balls are not excisable articles but as they are 
materials for the manufacture of an excisable article, 
namely, liquor, the possession of them is prohibited by 
S. 12 (c) and made punishable under S. 30 {d) of the 
Act. ( Maung Kin, J.) NAU Ma MYA v. EMPEROR. 

11 L.B.R. 136 = 66 I.C. 665 = A.I.R. 1921 L.B. 81. 

S. 30 (a)—Conviction. 

- Person cannot be convicted for possession of less 

than one quart of country spirit or country alcoholic 
liquor other than spirit. 

A person cannot be convicted under S. 30 ( a ) for 
mere possession of less than one quart of country spirit 
or country alcoholic liquor other than spirit, the quan¬ 
tity being within the limits for possession prescribed 
for either of the kinds of liquor in the Excise Depart¬ 
ment Notification No. 61 of 14th June, 1928. ( Hcald , 

/) Emperor v. Nr ,a Po Seik. 

7 Rang. 316 = 30 Cr. L.J. 990 = 119 I.C. 223 = 
1929 Cr. C. 451 = A. I. R. 1929 Rang. 256. 

S. 30 (a)—“Country liquor.” 

-- “Country liquor ” explained—Particular kind 

must be specified. 

“Country liquor” is a generic term which can be 
equally applied to tari, country spirit, and country alco¬ 
holic liquor other than spirit, i.e., country fermented 
liquor. In excise cases, it is always necessary to dis¬ 
tinguish between these different kinds of country liquor 
and specify which particular kind is involved in the 
case, as the quantities of each of these different kinds 
of alcoholic liquor w hich may be possessed without a 
license differ. {Hcald, J.) EMPEROR v. NGA PO SEIK. 

7 Rang. 316 » 30 Cr. L.J. 990 = 119 I.C. 223 = 
1929 Cr. C. 451 = A.I.R. 1929 Rang. 256. 


Ss. 30 (a) and 16 (3)— Offence under. 

--Bona-fide private consumption proved—Accused 

are not liable for any offence . 

Applicant was manager of a Chinese store; the firm 

employed 25 or 30 men; and the 3 cases of Chinese wine 
were sent quite openly as such from Rangoon, just before 
the New Year. Kin Woon, one of the proprietors of the 
firm, was a Roman Catholic and observed the New 
Year and the anniversary of the election of Dr. Sun Yet 
Sen as President. 

Held, in these circumstances the liquor, 48 quarts 
which does not seem excessive, was intended for the 
bona fide private consumption of the firm and its 

employees at the New \ ear. 

Held, further, the evidence ought to have been re¬ 
corded in manner provided for summary trials with 
appealable sentence. {MacGregor. Jf) CHOO KHIN r. 

Emperor. 1 Bur. L. J. 105 = 83 1.0.522 = 

26 Cr. L. J. 42=A. I. R. 1923 Rang. 41. 

Ss. 30 (a) and 37—Procedure. 

- Alteration of offence under S . 30 ( a ) to one 

under S. 37— Cr. P. Code, S. 227. 

An illegal conviction under S. 30 (a) cannot be 
altered to a conviction under S. 37 if the accused is not 
called upon to answer a charge under the latter section. 
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BURMA EXCISE ACT (1917), S. 30. 

(He aid, J.) EMPEROR v. NGA PO SEIK. 

7 Rang. 316 = 30 Cr. L. J. 990 = 119 I.C. 223 = 
1929 Cr. C. 451 = A.I.R. 1929 Rang. 256 

Ss. 30 and 5—Proof. 

-To prove an offence under the Act it is necessary 

to show that the piace of possession or sale of tari is 
within five miles of a licensed tari shop. ( Carr , /.) 

Emperor v. aung Shan. 

7 Rang. 3=117 I. C. 254 = 30 Cr. L.J. 752 = 

A.I.R. 1929 Rang. 120. 

Ss. 37 and 44—Conviction. 

- Possession of excisable article not satisfactorily 

accounted for though quantity is within limit allowed 
—Accused is guilty. 

Any person who is unable to account satisfactorily 
for his possession of an excisable article is liable to 
punishment under S. 37 although the quantity in his 
possession may be within the limit allowed for posses¬ 
sion. {Maung Kin, J.) Nga HAN KYI v. EMPEROR. 
11L.B.R. 134 = 66 I.C. 514= A.I.R. 1921 L.B. 94. 

S. 37—Proof, 

- Proof of offence under—Guilty knowledge must 

be proved. 

In order to establish an offence under S. 37 it is 
necessary that the guilty knowledge or belief, which is 
an essentia! ingredient of the offence should be included 
in the particulars of the offence stated to the accused 
and proved at the trial. ( Heald , /.) EMPEROR v. 

Nga PO Seik. 7 Rang. 316=30 Cr. L.J. 990 = 

119 I.C. 223 = 1929 Cr. C. 451 = 
A.I.R. 1929 Rang. 256. 

Ss. 53, 54, 55 and 56—Admission. 

- Excise officer is not police-officer and admission 

to him is admissible—Evidence Act, S. 25. 

Although under Burma Excise Act (V of 1917) an 
Excise Officer has power of arrest, search and granting 
bail he is not a police-officer and an admission made 
to him is admissible in evidence. (1907-9) U. B. R. 1. 
Held no longer good law. ( Baguley , J.) MAUNG SaN 

Myin V. Emperor. 7 Rang. 771 = 121 I.C. 715 = 

31 Cr. L.J. 303 = A.I.R. 1930 Rang. 49. 

S. 64-A—Applicability. 

- Burma Habitual Offenders' Restriction Act 

{Burma Act II of 1919)— Applicability . 

The Habitual Offenders’ Restriction Act should not 
be applied to persons against whom action is taken 
under S. 64-A of the Excise Act. A.I.R. 1926 Rang. 
182, Foil. {Heald, J.) NGA Pa v. KlNG-EMPEROR. 
4 Rang. 455 = 99 I.C. 349 = 28 Cr. L.J. 141 = 

A.I.R. 1927 Rang. 98. 

RiURMA EXPULSION OP OFFENDERS’ ACT 

(I OF 1926). 

S. 2-B, (3) and (4)—Scope. 

-- Under S. 2-B, {3) and (4), person may become 

offender not by reason of ccmviction of offence. 

Under S. 2-B, (3) and (4) a person may become an 
offender not by reason of conviction of an offence, for it 
is well recognised law that orders under S. 118, Cr. P. 
Code, or under S. 7, Burma Habitual Offenders 
Restriction Act are not convictions of offences. {Carr, 

J .) Emperor v. nga Po Sein Gyi. 

7 Rang. 266 = 119 I. C. 213 = 30 Cr. L.J. 990 = 
1929 Cr. 0. 450=A.I.R. 1929 Rang. 254. 

S. 4 (1)—Applicability. 

Wording of S. 4(1) restricts its application to 
offender under Si 2-B (1) and (2). 

Wording of S. 4 (1) restricts the application of the 
section to persons who are offenders under S. 2-B (1) and 


BURMA FOREST ACT (1902), R. 88 

(2) and the section can have no application to a person 
who is an offender under S. 2-B (3) and (4). {Carr, J.) 

Emperor v. nga Po Sein Gyi. 

7 Rang. 266 = 30 Cr. L.J. 990 = 119 I.C. 213 = 
1929 Cr. C. 450 = A.I.R. 1929 Rang. 254. 

S. 4—Jurisdiction. 

- Neither District Magistrate nor High Court 

has jurisdiction to deal with person against whom order 
of restriction is passed under Burma Habitual Offen¬ 
ders' Restriction Act, S. 7. 

Although a person against whom an order of restric¬ 
tion is passed under S. 7 is an offender and is liable 
under S. 3 to be expelled, the Act provides no machi¬ 
nery for the enforcement of the liability and so neither 
the District Magistrate nor the High Court has any 
jurisdiction to deal with the matter under S. 4. {Carr, 
j.) Emperor v. Nga Po Sein Gyi. 

7 Rang. 266 = 30 Cr. L.J. 990 = 119 I.C. 213 = 
1929 Cr. C- 450 = A.I.R. 1929 Rang- 254. 

BURMA {FERRIES ACT (II OF 1898). 

S. 15 (as substituted by Amendment Act II of 

1916)—Offence under. 

- Both points must be within limits for an offence- 

under S. 25 or S. 27. 

Accused conveyed paddy from Taungmint-byaung, a 
point outside the ferry limits, to Kamyawgin, a point 
within the ferry limits. 

Held that on a proper construction of S. 15, if one of 
the two points, either departure or arrival, is outside 
two miles from the limits of a ferry, there can be no 
offence either under S. 25 or S. 27. In other words, 
both these points must be within the two miles limit. 
{Duckworth, J.) MAUNG THA GyaN v. EMPEROR. 
1 Rang. 313 = 76 I.C. 646 = 2 Bur. L. J. 125 = 
25 Cr. L.J. 214 = A. I. R. 1923 Rang. 161. 

BURMA FOREST ACT (IV OF 1902). 

S. 26—Selling timber. 

- Selling a house built with timber is not selling 

timber and is not an offence. 

The accused had some timber made over to him by 
one P. He also had some round logs of unreserved k'nds*. 
made over to him and in 1920 he got a saw pit license to 
enable him to cut up these logs. With the timber so 
obtained he built a house in 1920. In 1922 he sold that 
house to one T, whereupon the Forest authorities came 
down upon him, and after he had refused to pay the fine 
asked for by them, he was prosecuted and convicted. 

Held, that no offence was committed. {MacGregor,. 
J.) NGA PO MYIT V. KlNG-EMPEROR. 

2 Bur. L, J. 12 = 811. C. 75 = 25 Cr. L. J. 587 = 

A.I.R. 1923 Rang. 143 

S. 64 ( 1 )—Applicability. 

—-—Section 64 only applies to cases in which any 
person is convicted of a forest offence. {Baguley, /.) 
Maung Po Maung v. Emperor. 

■ 26 Cr. L.J. 322 = 84 I.C. 646 = 3 Bur. L.J. 257 = 

A.I.R. 1926 Rang. 100. 
R. 65—Contravention. 

-A contractor who removes fire-wood without 

paying royalty to the licensee commits an offence under 
R. 65, notwithstanding the fact that there is a dispute 
about the amount of royalty. {Heald, /.) U Tha v 
MG. Tun Pru. 3 Bur. L.J. 198 = 84 I.C. 352 = 

26 Cr. L. J. 288=A.I.R. 1924 Rang. 382. 

R. 88 (2) (iii)—Liability of Master. 

- Use of hammer mark by servant of licensee in 

contraveTition of rule 88 creates liability of master for 
conviction. 
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BURMA GAMBLING ACT (1899), S. 3. 

Any use of the marking hammer bv a licensee or by 
his servant in contravention of any rule under the Forest 
Act, renders the licensee liable to punishment either 

under the terms of the old license form No. 20 or new 
foim No. 26, between which there is no difference in 

this respect. Impressing the property mark on timber 

other than in accordance with the rules and the license and 
any illegitimate use of the hammer mark is punishable. 
Licensee can be held criminally liable for his ser y. a ]J t ® 
breaches of the forest rules though it is not established 
that he had in some way authorised those breaches. (J 
L. B. R. 112. Foil.) {/ftaid, /.) MG TWE Bwa v 
Emperor. 2 Bur. L. J. 214 -76 I. C. 867 

25 Cr. L J. 275 = A. I. R. 1924 Rang. 171. 

BURMA GAMBLING ACT (I OF 1899). 

S. 3 (1)—Gaming-House. 

_A house where instruments of gaming are kept 

for the profit of the owner of that house, is a common 
.gaming-house. {Otter, J.) NGA NOWS: KYI v. 

Emperor 5 Bur. L. J- 230 — 1011. C. 659 

8 A. I. Cr. R. 142 = 28 Cr. L. J. 483. 

Ss. 3 (2), 11 and 12—“Gonnyin.” 

_“Gonnyin” is a game of pure skill. The fact that 

the ground was somewhat sloping cannot appreciably 
alter the nature of the game. {Brown, /.) MG. PAW 

Kyan Zan mg. Yin and Su Kin v. Emperor. 

3 Bur. L. J. 166 = 86 I. C. 961 = 

26 Cr. L. J. 897 = A. I. R. 1924 Rang. 378. 

S. 3, sub S. ( 2 )—Machauk. 

• Machauk, game of, is excepted under S. 3 (2). 


BURMA HABITUAL OFFENDERS’ RESTRIC¬ 
TION ACT (1919). 

S. 16 —Applicability. 

—Burma Habitual Offenders Restriction Act , A*. 3 


The game of ‘Machauk’ or ‘Sparrow’ is one of those 
excepted under sub-section (2) of section 3 .^May Oung, 

/.) ah Shein v. king-Emperor. 

1 Rang. 303 = 76 I. C. 396 = 

25 Cr. L. J. 172= A. I. R 1923 Rang. 214. 
Ss. 11 and 12—Sentence. 

- Doing should be punished much more heavily 

than ordinary gambler. 

A comparison of the maximum fines and the maxi¬ 
mum sentences of imprisonment under Ss. 11 and 12 
clearly shows that the daing under ordinary circum¬ 
stances should be punished very much more heavily than 
the ordinary gambler. It is the Daing who makes op¬ 
portunities for other people to commit offences under 
S. 11 and not vice versa. {Baguley , /.) EMPEROR v. 
Jan Maistry. 6 Rang. 655 = 117 I. C. 60 = 

30 Cr. L. J. 709 = A. L R. 1929 Rang. 30. 

S. 12—Conviction. 

_ Receipt.of money from a \winner on a single occa¬ 


sion is not enough for conviction. 

The mere receipt of a sum of money from one of the 
playrrs or from the winner on a single occasion would 
not be sufficient to prove an offence under Section 12 
without evidence of other incriminating circumstances. 
( Lentaigne, J.) NGA SaN 1)UN v. KlNG-EMPEROR. 

2 Bur. L. J. 8 = 75 I. C. 357 = 24 Cr. L. J. 933 = 

A. I. R. 1923 Rang. 144. 

S. 12—Gaming House. 

- Knowingly permitting house to be used as common 

gaming house—Evidence of knowledge is necessary. 

In order to justify a conviction under S. 12 there must 
be actual evidence of knowledge on the part of the 
accused and this knowledge cannot be presumed from 
the mere fact that the place had been kept as a common 
gaming-house for a month. {May Oung , /.) AH LIN 

V . king-Emperor. 2 Bur. L. J. 5 = 75 I. C. 71 = 
24 Cr. L. J. 871 = A. I. R. 1923 Rang. 141. 


(1). 

Section 3 (1) of the Habitual Offenders’ Restriction 
Act does not apply to a case arising under S. 17 of the 
Burma Gambling Act: A. I. R. 1926 Rang. 182, Rel. 
on {Otter. J.) NGA PAN E v. KlNG-EMPEROR. 

5 Bur. L. J. 228 = 1011.C. 666 = 28 Cr. L. J. 490 = 

8 A. I. Cr. R. .138 = A.I. R. 1927 Rang. 122. 

S. 17—Scope. 

_ Burma Habitual Offenders' Restriction Act , S. 18 

(1). . 

The Habitual Offenders’ Restriction Act does not 

apply to persons proceeded against under S. 17, Gamb¬ 
ling Act, A. I. R. 1926 Rang. 182 and A. I. R. 1927 
Rang. 98, Rel. on. (Baguley , /.) EMPEROR v. 
MAUNG PO SEIN. 7 Rang. 1 = 117 I. C.255 = 

30 Cr. L. J. 755 = 1929 Cr.C.60 = 

A. I. R. 1929 Rang. 147. 

BURMA GENERAL CLAUSES ACT (I OF 1898). 

Immoveable property. 

_ Provincial Small Cause Courts Act , Art . 4— 

Growing palm tree is immoveable property. 

The definition of immoveable property given in the 
Burma General Clauses Act applies to the Provincial 
Small Cause Courts Act and as growing palm tree is 
immoveable property for the purposes of the former Act, 
it is also immoveable property for the purposes of the 

lacter Act: 24 Bom. 31; 23 All. 291; A. I. R. 1927 Pat. 

1- A. I. R. 1928 Pat. 652; 38 Mad. 883; A. I. R. 1927 
Rang. 94, Cons, and Dist.; 19 Bom. 207; 3 M.H.C. 237, 
Con {Heald and Mating Ba, //.) MA MON Tha v. 

M A san. 7 Ran 5 706 = 120 I. C. 689 = 

A.I. R. 1929 Rang. 200. 

BURMA GHEE ADULTERATION ACT (VI OF 

1927). 

S. 10 (5)—Adulteration. 

- Whether ghee is to be deemed adulterated or not 

is question of law—Chemical Examiner is simply to 
submit result of his analysis and Court is to draw 
inference therefrom. 

Whether the ghee is to be deemed adulterated or not 
is question of law and it is not a matter on which the 
chemical examiner should be required to express an 
opinion. What he has to do is to state the results of 
his analysis and leave the Court to determine whether 
on those results the offence charged is proved or not. 
(Carr, J.) NARINJAN DaS 7'. EMPEROR. 

' A. I. R. 1930 Rang. 51. 
S. 11—Procedure. 

- Cr.P. Code , A. 190 —Complaint charging two 

people in alternative cannot be accepted—Sanction to 
prosecute such people is wrong. • • , 

It is wrong that any Court should accept a complaint 
which charges two people in the alternative and it is also 
wrong that an order sanctioning such a prosecution in 
the alternative should l>e passed. {Carr, J.) NARIN¬ 
JAN Das v. Emperor. A. I. R. 1930 Rang. 51. 

BURMA HABITUAL OFFENDERS’ RESTRIC¬ 
TION ACT (BUR. ACT II OF 1919). 

Applicability. 

- Burma Excise Act {V of 1917), 5*. 64 .4. 

The Habitual Offenders' Restriction Act should not 
be applied to persons against whom action is taken under 
S. 64-A of the Excise Act: A.I.R. 1926 Rang. 182, Foil. 
{Heald, /.) NGA Pa v. KlNG-EMPEROR. 

4 Rang. 455 = 28 Cr. L. J. 141 = 99 1. C. 349 = 

A. I. R. 1927 Rang. 98. 
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BURMA HABITUAL OFFENDERS' RESTRIC- | BURMA HABITUAL OFFENDERS’ RESTRIC¬ 
TION ACT (1919). i TION ACT (1919), S. 7. 


- The Act does not justify the restriction of the 

accused to a particular local area for the purpose of pre¬ 
venting him from going to his place of residence and 
business where he worries some of the residents of that 
place. 

Where the accused does not go out of the local area 
in which he lives for the purpose of committing breaches 
of the peace in other local areas, but merely he worries 
certain people in the local area in which he lives, because 
he is a bully and where the only possible object in the 
order restricting the accused to a particular area seems 
to be to deport him from a certain other place which is 
his place of residence and business because he has made 
himself objectionable to certain residents of that place, 
and where no useful public purpose would be served by 
an order expressly prohibiting him from moving into 
other areas where he would not be likely to do any 
harm, or by such operation of such an order in pre¬ 
sumably curtailing his means cf livelihood it is open to 
question whether this is the class of cases to which the 
Burma Habitual Offenders’ Restriction Act, 1919, is 
intended to apply. {Lenta igue, J.) Par SOD AN v. 
Emperor. 26 Cr. L. J. 417 = 85 I. C. 33 = 

2 Rang. 524= A. I. R. 1925 Rang. 69. 

Procedure. 


- Usual rules of procedure and evidence apply 

except modifications suggested by Cr. P. Code , S. 137 (4). 

The idea that in cases under this Act the ordinary 
rules of Criminal Procedure and of evidence are abro¬ 
gated, is entirely erroneous. In proceedings under the 
Act it is not everything that may be proved by evidence 
of general repute. The ordinary rules of evidence apply 
with such modification only as is made by S. 117 (4) of 
the Code of Criminal Procedure which is made applica¬ 
ble to the Habitual Offenders’ Restriction Act by S. 4 
of that Act. {Carr. J.) SaN DUN v, EMPEROR. 

26 Cr. L. J. 395 = 84 I. C. 939 = 2 Rang. 641 = 

• A. I.R. 1925 Rang. 112. 

S. 3 (1)—Applicability. 


- Burma Gambling Act {Burma Act XV11 of 

1899), 5. 17. 

S. 3 (1) of the Habitual Offenders’ Restriction 
Act does not apply to a case arising under S. 17 of the 
Burma Gambling Act. A. I. R. 1926 Rang. 182, Rel. on. 
(Otter, J.) NGA PAN E v. EMPEROR. 

5 Bur. L J. 228=101 I. C. 666 = 
28 Cr. L. J. 490 = 8 A. I. Cr. R. 138 = 

A. I. R. 1927 Rang. 122. 

Ss. 3, 7 and 18—Restriction, 

- Order of restriction under—When may be 

. passed. 

The Act makes no provision for taking a bond and 
for demanding sureties. It merely provides for an 
order of restriction. The order cannot be passed except 
in those cases in which the Magistrate could have acted 
under S. 110 of the Cr. P. Code and unless the person 
restricted has adequate means of earning his livelihood 
in that area. Violation of such an order is punishable 
under S. 18 of the Act. {Robinson , /.) EMPEROR z\- 
"PO Mya. 13 Bur. L. T. 155=10 L. B. R. 274 = 

611. C. 1005= 22 Cr. L. J. 477 (Rang.). 

S. 4, Proviso (a)—Restriction. 

Term during which the proposed restriction is 
intended to last micst be stated in the preliminary order 
required under S. 112 of the Cr. P. Code. 

Proviso (<*) to S. 4 makes it essential that the preli¬ 
minary order required under S. 112 of the Code of 
• Criminal Procedure shall set forth the substance of the 
l information received and shall state the term during 

* T>. D.—VOL. r I*—57 

* i 


which the order of restriction shall be in force. If the 
additional requirement as to the term during which a 
proposed restriction is intended to be in force, is not 
specified in such preliminary order, no order under S. 7 
of the Act should be passed. {Lentaigne. J.) PaRSO- 

dan v. Emperor. 26 Cr. L. J. 417 = 

85 I. C. 33 = 2 Rang 524 = 
A. I. R. 1925 Rang. 69. 

S. 7—Evidence. 

- General repute—Livid cnee of policemen and head¬ 
men is not insufficient — Cr. P. Code , S. 110. 

The rule, that in order to satisfy himself that an 
accused’s general repute is that of an habitual offender 
of one of the types mentioned, a Magistrate should 
require more evidence than that of policemen and 
village authorities, is net a rule of law and a Magistrate 
must, in each case, weigh the evidence and decide as to 
its sufficiency. 2 L. B. R. 166, Ref. & Expl. (May 
Onng. J.) NGA Pan Yin v. Emperor. 

1 Rang. 447 = 2 Bur. L. J. 153 = 76 I. C. 709 = 
25 Cr. L. J. 245 = A. I. R. 1924 Rang. 22. 

S. 7 (a)—Illegality. 

- Surety bond under S. 118, Cr. P. Code , 

Double order under both Act is illegal. 

Where a bond has been executed by an offender, 
with sureties, under S. 118, Cr. P. Code, it is illegal to 
pass an order against him under the Habitual Offenders’ 
Restriction Act. {MacGregor. J.) Pan ZYAN v. 

King Emperor. l Bur. L.J. 257 = 73 I. c. 975 = 
24 Cr. L. J. 735= A. I. R 1923 Rang. 134. 

S. 7—Irregularity. 

- Omission to state the period of restriction in the 

preliminary order as required by S. 4, Proviso {a) — 
Omission is an irregularity curable by S. 537, Cr. P. 
Code. 

Omission to state the period of restriction in the 
preliminary order does not render the whole proceeding 
void. [2 R. 524, Dist.] It is only an irregularity 
curable by Upper Burma Criminal Justice Reg., Chap. 
XV. {Carr, J.) MaUNG THV/E v. EMPEROR. 

26 Cr. L. J. 1391= 89 I. C. 527 = 3 Rang. 74 = 

A. I. R. 1925 Rang. 214. 

S. 7—Jurisdiction. 

- Burma Expulsion of Offenders Act, S. 4— 

Neither District Magistrate nor High Court has juris¬ 
diction to deal with person against whom order of 
restriction is passed under S. 7. 

Although a person against whom an order of restric¬ 
tion is passed under 4. 7 is an offender and is liable 
under S. 3 to be expelled, the Act provides no machinery 
for the enforcement of the liability and so neither the 
District Magistrate nor the High Court has any 
jurisdiction to deal with the matter under S. 4. {Carr, 

/.) Emperor v. nga po Sein Gyi. 

7 Rang. 266 = 119 I. C. 213 = 30 Cr. L. J. 990 = 
1929 Cr.C. 450 = A. I. R. 1929 Rang. 254. 

S. 7—Procedure. 

- Procedure laid down in Cr. P. Code, S. 117, 

with necessary modifications and additions must be 
followed in taking preventive action. 

The same procedure as is laid down in the Cr. P. 
Code, S. 117, with necessary modifications and addi¬ 
tions, must be followed where it is intended to take 
preventive action under S. 7 of the Burma Habitual 
Offenders’ Restriction Act (1919). {Lentaigne, J.) 

Parsodan v. Emperor. 2 Rang. 524 = 

26 Cr. L. J. 417 = 85 I. C. 33 = 
A.I.R. 1925 Rang. 69. 
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£QCJ DEGlMNiMAL, mv-ir,oi t 

BURMA HABITUAL OFFENDERS’ RESTRIC BURMA LAND ANP REVENUE ACT (1876), 

TION ACT (1919). S. 7. Magistrate is the only Magistrate empowered under 

S 7—Restriction, ^ I ” a f section and even the District Magistrate cannot 

- Burma Opium Law Amend nuut A \ '■ intervene in a case unless there has been * pioper preli- 

VII of 1909). 5. 3 —Person placed ".if, ' minary order and unless the Sub-Divisional Magistrate 

cannot be proceeded against unacr S. 110, C >. • • * ^ as a i so previously passed his order under S. 118 ° the 


^i .. -- .. j rr intervene in uiuvoo - . ; - 

VII of 1909). 5. 3 —Person placed e, ' s ‘' n ‘ n % ’ mina ry order and unless the Sub-Divisional Magistrate 

cannot be proceeded against under S. 110, O . • • * . a i so p rev icusly passed his order under S. 118 o the 

A person who earns his living in whole 01 in pai £ r p. Code. In such a case, it would be the duty 

unlawful sale of opium, can be placed on security un of ' th e D'r tiict Magistrate to have some good reason 

S. 3, but an order of restriction cannot l>e ])<is.-e< tin .v e c hange over to the Burma Habitual Offenders 

S. 7 on those grounds. 2 Kang. Cl, 1 Rented from. ( ict j on Act> 1919; and Rule 12 of the Rules framed 
(Carr and Duckworth, //.) EMPEROK r. NGA K\A« | “ . ' hat Act indicates the class of reasons which 

Hi-A. 4 Rang. 123 98 I. C 714-5' Bnr L.JT wouW : ustify suc h a change. (Lentaignc J) PAKSO- 


md Duckworth, JJ.) EMPEROK r. M A" \ *_ dcr that Act indicates the class of reasons which 
4 Rang. 123 = 98 I. C. 714 - 5 Bur. L. * 1 wou j ( i justify such a change. (Lcntaigne , /.) ^ A ^ 0 - 
27 Cr. L. J. 1402= A. I. R- 1926 Rang- 182. j > EM ' ER0R _ 26 Cr. L J. 417 = 851.0.33 = 

- No power to call for security bend or to aider 2 Rang. 524 = A. I. R. 1925 Rang. 69. 

per sen to wake I 700 reports to Police and to village nead- g lg (l)_AppliC ability. 

wan exists. . , -The Habitual Offenders’ Restriction Act does not 

There is no provision for ordering execution ot a 


//I(i i • , r — —— i lie IlctLUUlU - - 

There is no provision for ordering execution ot a . persons proceeded against under S. 17, Gam- 

security bond under the Act. Where such offender is , PP ^ ^ j r. 1926 Rang. 182 and A. I. R. 192/ 
re-tricted to another village than his own, it must be b * ^ on The facts are clear from the fob 

proved that he will be able to earn his livelihood at that y ‘ ’ t of t j ie district Magistrate of Prone. 

village. A double report both to the Headman and ‘ /) EMPEROR v. MaUNG PO SEIN. 

the police is not called fer under the Act. 10 L. I>. j ' * 7 Rang 1= 117 1.0. 255 = 30 Cr. LJ. 755 = 

274. Foil. (Duckworth. J.) KlNC-EMPEROR v. NGA ( 1929 Cr c 60 = A I. R. 1929 Rang. 147. 

Kala. 1 Bur. L. J. 36 =73 I. C. 157 = | s 18 ( 2 )-Interpietation. 

24 Cr. L. J. 541 = A. I. R. 1923 Rang. 68. ^ _ Accused absent from the tract—Exclusion of that 

S. 9—Conviction. Scried is not allowed. . . ( . nr . n 

__ -jo be old offender is not a sufficient ground for s. 18 ( 2 ) provides only that a period o ™P‘ , 

, !, mpnt under S. 18 (1) is to be excluded in computing the 

<r The mere fact that the accused is “ an old offender ” pe io( i f or which the order of restriction shall remain in 


The mere fact that the accused is “ an old offender ” 

Uinta ground on which a restriction order can be *- it does not allow ot tne exclusion ua .,,, 

’ XV under S. 9. (Carr, J.) NGA P« THAN ^ Zing which the accused has been absent from his 
FmperOR 26 Cr. L J. 1344 = 89 I. C. 320 , t f n contravention of the order or of any period 

E ' 3 Rang- 156 A. I. R. 1925 Rang. 277. ‘, ur ing which he lias been under ‘rial. ( 


s. 9—Illegality. Tha Bay A T * V 925 Ran* 279 

•- " “ — * “•" -! -1 "! ACT m or 


trart in conua'ciiiivii - — - r . 

during which he lias been under ‘nab (Carr . /) NGA 

THA BAV re EMPEROK _ T 26 Cr- L J- L-59- 


^r"°' U .. 7. XuRMA LAND AND REVENUE ACT (II OP 

S 9 does not authorize the addition of a term of lg76) . 

*n the sentence in the case of a conviction Alienation, 

restnctio • THA BaV v. EMPEROR. Alienation of land leased frem G -.eminent. 

under 5. Ik. (tar, , JO £ ^ y ^ gQ j c 399 „ — ^ ' is ,eased from the Government, in the 

3 Rang 167 = A I. R. 1925 Rang 279. , absence of any provisions for forfeiture and re-ent^ 

Rxzs » r \ ~ “rS Sfeis 

must oeable to cam his InUit, SAD *. KeSHO PRASAD. Sup. 1 

ti0U ' ^ - fi ina a man to the four corners of his ' 93 I . C . 454 = A LB. 1925 Pat. 68 (92) (F.B.L 

An order con ng< nroner order under the S 19 Rr. 51 and 52—Jurisdiction. 

mVn , h r: o 1 Ak *The narrowest Pimits of restric- j_ sfuaL tenure - 0.7 C^rts"* determine 

should be the village of the man concerned or the possessory title sub/cct to Revenue Officers r,g,su < 

KmU l° f « iSrCoS-m 6 iar£' rte Ponfe ^erta^ns were deprived by mistake by the 
may be. If m order to ob v iUaee Hnvpmmpnt. of the Dossession of a certain land for non- 


... u • to obtain leave irom toe roiue Certain persons were uepi.^v. ^ , - 

e nftice the nerson would have to leave his village Government, of the possession of a certain an ' 

Station °f" ^yP^Xnd aoainst the order this is paymen t of revenue. The land remained vacant for 

tra ?’ "I the sSit of R slf the Notification. The ‘ Lme years. It was then occupied by some others The 

rontrarv to the spirit ot K. : . io ; s OCC upants applied to the revenue authorities 

* .. . % A _ rATPlVPf in 


contrary to the spirit of K. 5 of the Notincarioi . - 

. * himvpif that the accused is aoie previous occupants appncu w - . 

Magistrate M “» r “ of restriction. 1 ' {o r the return of the land and under orders received in 

tc.earn his h s KlNG-EMPEROR. i response to their application entered the land. 

( i"lL’BR / 383 = 7si C 175 = 1 Bur. L. J- 177 = dispossessed parties did not resist but gave uppossession 

11 L ‘ B 2?Cr L J 559 = A. I. R. 1923 Rang. 102. peacefully. Then they appealed to iheGivdCourt 

24 Cr. ^ J. do* a. • h that tbey had a possessory title but that pos- 

S. 13 —Illegality. , j sessory title ceased on their acquiescing in the orders of 

- Section cannot be relied on as jus ify g‘ • Revenue authorities and had no title of any sort 

Divisional Magistrate ,n not emptying Mth " g . ; , h t there f 0 re though the Civil Courts have turts- 

sions of S. 4, /Vo. (a) of the AcGjohai akin gfn on,,, e amltirn^ ^ between pr ivate persons as 

action against a person under S. I of tin Act. tn the rieht to occupy land over which no landlords 

Where a Sub-Divisional Magistrate takes preventive to the "^‘Xn acquired, yet they could not interfere 
action against a person under S 7 of the Act without , ^Xsclse O^J,^ and Broom. JJ.) TOCHO r. 
complying with the provisions of - 4, Pi . ( )• i N 4 Bur. L. J. 15—86 1.0. 

of the Act, 1919, cannot be relied on as justifying the | San BWIN. 171= A.IJk 1925 Bang- 208. 

special procedure of the case, because the District 
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BURMA LAND AND REVENUE ACT (1876), 
S. 19. 

S. 19—Right to sue. 

—- A squatter cannot file a suit for ejectment with 

regard to land held by him after he has received a notice 
from the revenue authorities to quit. 

A person who has been in possession of land as a 
squatter cannot file a suit for ejectment with regard to 
that land after he has received a notice from the 
revenue authorities duly empowered under S. 39 to 
quit. 8 L.B.R. 227 ; 24 All. 357 ; A. I. R. 1925 Rang. 
203, Dist. ( Brtwn, /.) MAUNG AUNG ?\iv. Al>NG 
MO. 6 Rang. 214 = 110 I.C. 636 = 

A.I.R. 1928 Rang. 188. 

- Rules by Local Government, Ch. 9, R. 52(1)— 

Person eject id frmi State wasteland has no right to 
sue in Civil Court for declaration of title, 

A person who has been ejected from State waste land 
by a Revenue Officer under R. 52 has no title to the 
land so as to base a claim in a Civil Court. ( Heald 
and Cunliffe, JJ.) MAUNG PO SElN v. MaUNG 
Shwk Hpwe 6 Bur. L. J. 100=104 I.C. 365 = 

A.I.R. 1927 Rang. 236. 

S. 45—Protection order. 

-— Provincial Insolvency Act , S. 31 — Protection 

order—Person under arrest ly erder under S. 45 of 
Burma Land and Revenue Act, gets no advantage of 
protection order. 

Though S. 31 applies to debts due to the Crown, 
nevertheless in view of the fact that even an order of 
discharge does not release the Insolvent from such debts, 
it would be improper for the Insolvency Court, which 
under S. 31 has a discreticn, to make a protection 
order which would apply to such debts. A person under 
arrest by order under S. 45, Buima Land and Revenue 
Act, but illegally released by an Insolvency Court, gets 
no advantage of protection order. 3 Pom. 7 In re 
Smith, (1876); 2 Ex. Div. 47, Ref. ( Htold and Alya 
Bu , JJ.) Collector of Akyab v. paw Tun U. 

5 Rang. 806=109 I.C. 145 = A.I.R. 1828 Rang. 81. 

S. 46—Applicability. 

- Chari , /.—A purchaser at a sale for arrears of 

municipal taxes payal le to the Ccrpcraikn cf Rangoon 
dees not take the property free of encumbrances in all 
cases. S. 46, Buima Land and Revenue Act, can only 
apply where the dues to the municipality are in the 
nature cf the land revenue or land rate in lieu of capi¬ 
tation tax. (IJiald and M)a Bu, JJ.) MOHAMED 
Salay v. Chettyar Firm. 5 Rang. 458 = 

105 I.C. 258 = A. I. R. 1927 Rang. 289. 

Ss. 46, 47 and 48—Property Taxes. 

- Rangoon City Municipal Act, S. 80— So far as 

“property taxes” are concerned recovery of arrears can 
be directed in manner prescribed by Ss. 46 and 47 — To 
a sale under Ss. 46 and 47, S, 48 applies unless a pur¬ 
chaser colludes with defaulter. 

Chari , /.—So far as “property-taxes” as defined in 
S. 80, City of Rangoon Municipal Act, are concerned, 
it is open to the properly authorized officer of the 
municipality to direct the recovery of arrears in the 
manner prescribed by Ss. 46 and 47, Burma Land 
and Revenue Act, and to a sale held under these sections 
the provisions of S. 48 of the Act will apply unless the 
purchaser and the defaulter collude. 5 Bur. L. T. 108, 
Expl. {Heald and Mya Bu, JJ.) MOHAMED SaLAY 

v. Chettyar Firm. 5 Rang. 458 = 105 I.C. 258 = 

A.I. R. 1927 Rang. 289. 

S. 47—Alienation. 

- Rangoon Municipal Act (6 of 1922), S, 192— 

Mortgage not notified to corporation—Property sold for 
default in payment of property tax — Purchaser even 


BURMA LAND AND REVENUE ACT (1876), 

R. 69. 

after institution of suit cn mortgage gets it free from 
mortgage —Lis pendens dees net appl) — Transfer of 
Property Act , .S’. 52. 

A mortgagee who had given no notice of his mort¬ 
gage to the municipal corporation filed a suit on his 
mortgage. In the meanwhile the property was sold 
under Burma Land and Revenue Act, S. 47, by the cor¬ 
poration after due notice to the mortgagor, for non-pay¬ 
ment of prcpeity taxes. Mortgagee joined the auction- 
purchaser as defendant. 

Held , that the property was sold free from the mort¬ 
gage because the tax in lespect of which the default was 
made was a propeity tax and the corporation were en¬ 
titled to put irto force the summary method given in the 
Lower Burma Land and Revenue Act against the im¬ 
movable propeity itself, which was quite independent 
of any remedy against the defaulter personally. A. I. R. 
1927 Rang. 289, Appr. 

Held, further, that ti e doctrine cf Us pendens does 
not apply to this aseatall, as it would indeed be a 
dangerous extension of the doctrine to hold that 
neither Government nor a local body could recover its 
taxes or rates from a defaulter so long as a law' suit was 
pending between the defaulter and some of his other 
creditors. (Rutledge, C.J. and Brown, J.) ABDUR 

Rauf Chgwdry v. N.P.L.S.P. Chettyar Firm. 

7 Rang. 113 = 117 I. C. 575 = 
A I. R. 1929 Rang. 175. 

S. 56—Jurisdiction. 

- Only claims against Government are cognizable 

by Revenue Courts—Claims between rival proprietors or 
cultivators arc cognizable by Civil Court. 

The claims and disputes referred to in the Lower 
Purma Land and Revenue Act (II of 1876). over which 
the Civil Courts have ro jurisdiction but which are 
under the sole jurisdiction of the Revenue Courts, relate 
only to claims against Government and not to disputes 
between rival proprietors or cultivators. ( Dawson - 

Miller. C.J., Mullick and Fester, JJ.) PlARIHAR 
Prasad v , Kesko Frasad. 5 P.L T. Sup. 1 = 
93 I.C 454 = A I.R. 1825 Pat. 68 (84) (F.B.). 

- Sale — Fraud—Civil Court has jurisdiction to 

declare sale fraudulent and not binding on plaintiff. 

A Civil Court has jurisdiction to make a declaration 
that a revenue sale is fraudulent ar.d did not convey 
plaintiff’s interest in the property. The sale has the 
appearance of a sale for arrears of revenue but is, in its 
essence, a private alienation. A co-owner of land can¬ 
not be allowed to use the machinery of the Revenue Sale 
Law to defraud other co-owners and if he does so the 
Civil Courts are competent to declare that the result of 
his conduct is not to place a fraudulent purchaser in a 
better position than a buyer at a private sale. (Pratt, 
J.) Ma Za v. Ma Ml. 11 L.B.R. 313 = 

67 I.C. 636 = A.I.R. 1823 Rang. 17 at 18. 

R. 69—Illegality. 

- Planting of rubber trees on waste land — Sub¬ 
sequent notification as grazing ground—Order far 
removal of trees and conviction under rule 69 are illegal. 

The petitioner planted rubber trees on State waste 
land pending his application for a grant in anticipation 
and paid assessment thereon. The grant was refused 
and the land notified as a grazing ground whereupon 
petitioner applied for refund of the revenue paid by 
him. The Deputy Commissioner passed an order that 
the petitioner do vacate the land and remove the rubber 
trees and the revenue paid would be refunded when 
petitioner vacated. Petitioner failed to remove the 
trees and was prosecuted under R. 69 and fined for 
occupying a finally demarcated grazing ground and 
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BURMA LAND AND REVENUE ACT (1876), 

R. 69. 

convicted on his admission that the rubber trees planted 

bv him were still on the land. 

' Held, that R. 69 did not empower the revenue 

authorities to otder petitioner to remove the tree^ ie 
had planted and the mere fact that the trees remained 
on the ground did not constitute occupation of the graz¬ 
ing ground, and that the Magistrate’s order that the 
rubber trees must be cut down, root and branch, within 
a month was without jurisdiction and must be set aside. 

{Ht'aId, /.) MAUNG PE r-. EMPEROR. 

3 Bur. L. j. 73 = 25 Cr. L. J. 1261 - 

82 I. C. 272= A. I. R 1921 Rang. 28 . ^ e ~^ tate v e ' KCept , n cases in which questions regarding 

R. 69— Procedure. ; any re li'dous usage or institution arise. A sale being a 

- Use of grazing ground tor purposes ot/n * maUer of contract is not “a question regarding any 

grazing—Proof as lot tie ground demarcated and matkea . v g e ., r institution.” A Buddhist monk, there- 

ivith boundary posts must be strict—ProCtdioc tilt i ^ . .*• -Kir Ku» xrSfkm 

rated . 


BURMA LAWS ACT (1898), S. 13. 

- Buddhist Law — 44 Laws ” defined—Rules of 

conduct in Vitiaya cannot be law except when enforced 
by Burma Laws Act, S. 13 (1 )—Sale is not a question 
regarding any religious usage—Buddhist monk is not 
disqualified from contracting within Contract Act , 

A. 11. 

’per Full Bench .—The definition of the word “laws” 
in its juridical sense is that “laws” are rules of civil 
conduct enforced by the State. From this it follows 
that the rules of conduct as laid in Vinaya for the gui¬ 
dance of Buddhist monks cannot be deemed to be 
“laws” unless they are enforced by the State. According 
to S. 13 (1), Burma Laws Act, they are not enforced by 


It is essential in all prosecutions under R. 69, that 
there should be evidence not only that the grazing 
ground has been allotted but also that it has been finally 
demarcated; that is that the boundaries have been 
clearly marked with permanent posts or visible marks 
of some kind, so that there is no room for mistake as to 

the limits of the grazing ground. 

The proper procedure in such cases is for the Land 
Records Officer to file in each case along with his com¬ 
plaint or report a map showing the relevant boundaries 
of the grazing ground with the demarcation marks and 
the area alleged to be occupied by the accused within the 
grazing ground, and for the Court to take evidence that 
the grazing ground has been allotted and demarcated 
and that the alleged trespass has been committed. The 
evidence of the Land Records Officer on all these points 
is of course important, as would be also that of the 
village headman. (Heald . /•) MAUNG 1 h- A v% 

King-Emperor. 5 Bur. L. J. 177 = 99 I. C. 595- 

28 Cr. L. J. 163 = 7 A. I. Cr. R. 264 = 

A. I. R. 1927 Rang. 59. 

R. 107-G-Liability. 

—Bri ck making - Diggi ng clay wit hout lie ease 


Owner of land—Supply of labour—Liability lor. 

The accused contracted to dig clay and supply labour 
to another person for the purpose of making bricks with¬ 
out a license. Bricks were actually made without a 
license. Held, that the owner of the field who engaged 
the contractors was liable but that the accused were not 
guilty under R. 107-G of the Lower Burma Land and 
Revenue Act. (Heald, J.) KABUDIN v. EMPEROR. 

3 Bur. L. J. 145= 84 I. C. 329 (1) = 

26 Cr. L. J. 265 (Rang.), i 

BURMA LAWS ACT (XIII OF 1898). 

S. 13 (3)—Applicability. 

- Chinese Customary Lazo—Applicability to Bud¬ 
dhists. 

Chinese Customary Law in the case of Chinese Bud¬ 
dhists cannot be considered to be according to justice, 
equity and good conscience. (Chari, J.) MAN HON 
V. R. M. A. L. FIRM. 4 Rang. 110 = 97 I. C. 876 = 

A. I. R. 1926 Rang. 172. 

S. 13 ( 1 )—Interpretation. 

- Chinese Buddhists are not Buddhists—Succession 

Act, S. 29. 

Per Full Bench. -Chinese Buddhists are not Bud¬ 
dhists within the meaning of S. 13(1) of Burma Laws 
Act, and of the exceptions to S. 29, Successions Act. 
(Mating Ba and Otter , JJ., Contra.) [Heald, Offg. C . 
J. Chari, Mating Ba, Otter and Brozon, JJ.) PHAN 

Tiyok v. Lim Kyin Kauk. 8 Rang. 57= 

A. I. R. 1930 Rang. 81 at (105) (F.B.). 


fore, is not disqualified from contracting by law within 
the meaning of S. 11, Contract Act. (191o) 2 U B. R. 

61 ; 29 I. C. 613 and 5 Rang. 626 = A. I. R. 1928 Rang. 

3 = 106 I. C. 201, Overruled. (Ifeald, Offg. C. J., Chari 
Mya Bn, Or mi stone, and Das, J J., on equal division 
between Rut ledge, C.J. Mating Ba, Brown and Carr , 

If) U Pyinnya v. MAUNG Law. 7 Rang. 677 = 

1211. C. 705 = A.I. R. 1929 Rang. 354 (a) (F.B.). 

__ Buddhist Lazo means not Buddhist lazo prevalent 

in Burma but lazo applicable to Buddhist parties— 
Chinaman residing in Burma is not, therefore, debarred 
from disposing of property by zoill. 

The Dhammathat is not an exclusive lex loci and the 
expression “ Buddhist Law” is not limited to the Bud¬ 
dhist Law prevalent in Burma. The expression “Bud¬ 
dhist Law” in S. 13 (1) means the law applicable 
to the Buddhist parties in the case. And although 
it has been held with regard to the law of marriage, 
that Buddhist law means Buddhist law prevailing in 
Burma, and the ruling is binding, yet it cannot be 
extended to the Law of Inheritance. A Chinaman domi¬ 
ciled in Burma, therefore, can dispose of his property 
by will, although such disposition is contrary to Burmese 
Buddhist Law, because it is the Chinese customary law 
which governs the succession to the estate of a Chinaman 
domiciled in Burma. (1881) L. B. R 135 ; 2 L. B. R. 

95; 10 L. B. R. 159; A. I. R. 1923 Rang. 180 ; A.I.R. 
1924 Rang. 219 and A.I.R. 1926 Rang. 172, Appr.; 
Rutledge. C. J., in A. I. R. 1927 Rang. 265, Doubted. 
[Pratt, Offg. C.J . and Cunhffc, J.) CHAN PYU v. 

Sa W Sin . 6 Rang. 623 = 114 I. C. 513 = 

A.I. R. 1929 Rang. 22. 

S. 13 (1)—Marriage. 

- Buddhist Lazo ( Burmese')—Marriage—Chinaman 

marrying Burmese Buddhist zooman—Burmese lazo 
applies unless special custom, not zuorking injustice ok 
the zvoman, is proved. 

The Burmese Buddhist law regarding marriage is 
! prima facie applicable to Chinese Buddhists as the lex 
loci contractu ; and to escape from the application of 
Burmese Buddhist law regarding marriage a Chinese 
, Buddhist must prove that he is subject to a custom 
having the force of law in Burma and that that custom 
: is opposed to the provisions of Burmese Buddhist law 
applicable to the case ; and in case the matter in issue 
is the marriage of a Buddhist Chinaman with a Burmese 
i Buddhist woman he must show that the application of 
' the custom having the force of law will not work injus- 
1 tice to the Burmese Buddhist woman. Cases considered. 

| (Rutledge, C. J.,Das, Mating Ba and Brozim, JJ.) 
In re MA Yin MYA. 6 Bur. L. J. 135 = 

104 I. C. 478 = 5 Rang. 406= 
A. I. R. 1927 Rang. 265 (F.B.). 
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BURMA LAWS ACT (1898), S. 13. 

- Suits for breach of contract of marriage involve 

questions of marriage — Appeal — L. B. Courts Act , 6'. 30 
applies. 

Suits for breach of promise of marriage between 
Burmese Buddhists are suits involving questions regard¬ 
ing marriage and appeals in such suits would lie under 
S. 30 of the Lower Burma Courts Act, and not merely 
under S. 100, C. P. Code. ( Robinson , C.J., Maung 
Kin and Iieald , //.) MAUNG Gale 7-. Ma HLA YlN. 

11 L. B. R. 99 = 65 1.0.411 = 
A. I. R. 1922 L. B. 6 (F.B.). 

S. 13—Migration. 

Hindu Law Kalais sect in Burma arc not 
Hindus within the meaning of Indian Succession Act 
(-Y of 1865), S. 186 and Burma Lazos Act ( XIII of 
1898), S. 13— Migration to a different country — 
Presumption is that the Law of that country is accepted. 

In the case of a sect at a distance from Hindu 
centres, such as 4 Kalais ’ in Burma, to which the deceas¬ 
ed belonged, where the surroundings are Burn.an and 
Buddhist and the mode of life is different from that of 
the Hindu communities in India proper, popularly 
known as such, it is easier to determine it as being out¬ 
side Hinduism than it is in the case of an isolated 
individual who has merely lapsed into unorthodox 
practices. It is obvious that few influences can be more 
patent in producing new communities of this separate 
kind than the combined operation of migration, inter¬ 
marriage and r.ew occupations. When these influences 
have operated for sufficiently long, a different commu¬ 
nity, with its peculiar religion and usages, may well 
result and be so outside Hinduism in the proper mean¬ 
ing of the word. To the members of such a community 
the expression “Hindu” in the Indian Succession Act and 
the Burma Laws Act would be not applicable. 9 M. I. A. 
199, Dist.; 31 Cal. 11 (P. C.); 33 M. 342, Ref.’ 
to; A. I. R. 1915 P. C. 86, Ref. to. In a case of 
migration of a sect from India to East Africa, their 
Lordships laid down that where a Hindu family 
migrates from one part of India to another, prima facie 
they carry with them their personal law, and if they are 
alleged to have become subject to a new local custom, 
this new custom must be affirmatively proved to have 
been adopted ; but where such a family emigrate to 
another country and having earlier become themselves 
Muhammadans, settle among Muhammadans, the pre¬ 
sumption that they have accepted the law of the 
people whom they have joined, should be made. All 
that has to be shown is that they have so acted as to 
raise the inference that they have cut themselves off 
from their old environment. It was observed that the 
analogy is that of a change of domicile on settling in a 
new country, rather than the analogy of a change of 
custom on migration within India. If a twice born 
Hindu migrates across the sea to Burma and 
marries a Burmese woman, that in itself may not 
necessarily deprive him of his Hindu status in the eye 
of the law*. But, if he has descendants who have been 
born and have always lived in Burma, and who have 
intermarried with its people, then, even though they may 
form a community of their own which inherits many 
traces of Hindu usage, if the usages and religion are 
Of a character 50 divergent from Hinduism as those of 
this community are, the community cannot be regarded 
as Hindu, Kalais acquired a non-Hindu status of their 
own of this kind. ( Viscount Haldane I) Ma Yait v. 

Maung Chit Maung. 481 a 553 = 

30 M. L. T. (P.C.) 126 = 66 I. C. 609 = 46 Cal.’ 310 = 

1 Bur. L. J. 15 = 11 L. B. R. 155= 

A. I. R. 1922 P. C. 197 = 42 M. L. J. 193. 


BURMA (LOWER) TOWN AND VILLAGE 
LANDS ACT (1898), S. 29. 

S. 13 (1)—Pre-emption. 

- Muhammadan Lazo of pre emption applies to 

Burma. 

The light of pre-emption in Muhammadan law be¬ 
tween co-sharers exists in Burma under S. 13 (1). (1919) 
3 U. B. R. 154, Appl.; 6 M. H. C. 26. Dist. ( Rutledge 
and Iieald , //.) EBRAHIM v. P. M. SAVED KHAN. 

4 Rang. 13 = 4 Bur. L. J. 267 = 
95 I. C. 83 = A. I. R. 1926 Rang. 79. 

BURMA (LOWER) COURTS ACT (IMPERIAL 
ACT VI OE 1900). 

Jurisdiction. 

- Burma Military Police Act , S. 6 (b) Offence 

under in Rangoon is triable only by Chief Court and 
not by Adjutant. 

A sepoy of the Rangoon Military Police Battalion was 
tried for assaulting a senior officer with a “ Kukri” 
before the Adjutant of that Battalion and convicted 
and sentenced to two years under S 6 (b) of Burma 
Military Police Act. 

Held, that under the provisions of the Lower Burma 
Courts Act of 1900 such offences would be triable by 
the Chief Court. Therefore the Adjutant in trying the 
case to the finish did so without jurisdiction and his 
proceedings were void. {Maung Kin, J.) EMPEROR v. 

Rambahadur Rai. 25 Cr. L. J. 623= 

2 Bur. L. J. 21 = 811. C. 111 = 
A. I. R. 1923 Rang. 139. 
S. 30—Appeal. 

Whole case is reopened but concurrent findings 
of fact will not be lightly disturbed. 

If the decree is varied or reversed, the appeal will lie, 
and to that extent the whole case is re-opened, but the 
Court will not interfere with concurrent findings of pure 
matters of fact, unless very good grounds for that 
interference are made out. {Robinson, C.J. and Duck - 
worth, J.) C. R. M. CHETTY FIRM v. K. M. M. A. 

K. Muthu Mahomed. 11 l. b. R. 178 = 

66 I. C. 500 = A. I. R. 1921 L. B. 60. 

S. 30—Marriage. 

-- Burma Lazos Act {XIII of 1898), 13— 

Marriage—Suits for breach of contract of marriage 
involve questions of marriage — Appeal — Applies. 

Suits for breach of promise of marriage between 
Burmese Buddhists are suits involving questions regard¬ 
ing marriage and appeals in such suits would lie under 
S. 30 of the Lower Burma Courts Act, and not merely 
under S. 100, C. P. Code. {Robinson, C. /., Maung 
Kin and Heald, //.) MAUNG GaLF. v. Ma HLA YlN. 

11 L. B,. R. 99 = 65 I.C. 411= A. I. R. 1922 L.B. 6. 

BURMA (LOWER) TOWN AND VILLAGE 
LANDS ACT (BUR. ACT IV OF 1898). 

_ Ss. 29 and 34—Transfer. 

“ Transfer of Property Act, S. 41 —K, lessee of 
Government land, transferring lease to A^by registered 
deed N not getting his name entered in rolls as trans¬ 
feree and not taking steps to obtain possession and 
further allowing document of lease to remain in K\ 
possession IV acts negligently and K's position as 
ostensible owner must be implied from his neglect and 
it being N's duty to see to mutation of names he can¬ 
not throw blame on registering or revenue officers— K 
then surrendering lease of land to Government and 
instead receiving new leases of house sites into which 
part of land covered by original lease was divided and 
transferring lease of one house site to M— In suit 
brought by N on the strength of transfer of original 
lease for possession of house site, if M looks merely at 
lease issued by Government and at his transferrer’s 
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BURMA (LOWER) VILLAGE ACT (1889). 1 

no^sessionof land, he is entitled to rights under S.41. 

\lfeald and Mya Bu, JJ .) P. L. T. A. R. CHETTYAR 

Firm MaUNG Kyaing. 7 Rang. 276- 

119 I. C. 217 = A. I. R. 1929 Rang. 333. 

BURMA (LOWER) VILLAGE ACT (IMPERIAL 

ACT III OF 1889). 

Police-Officer. 

_ Evidence Act (Act I of 1872), S. 25 Village 

headman is not a “Police Officer" though invested with 
power of arrest. 

The mere bestowal on a village headman of some 
powers of arrest as are given to a police officer does not 
make him a police officer any more than it makes 
a Magistrate a police officer. A confession, there¬ 
fore, made to him is not inadmissible in evidence 
but the weight to be attached to such confession will 
depend on the circumstances of the case and the part 
he has taken in the elucidation of the crime L. H. K. 
65. Affirmed. ( Young. Offs. C.J., Hcald and May Oung , 

JJ.) Nr ,a Myin v. King-Emperor. 

2 Rang. 31 = 81 I. C. 540 = 3 Bur. I, J_ll = 

25 Cr. L. J. 924 = A. I. R. 1924 Rang. 24o (F.B.). 

BURMA MILITARY POLICE ACT (IMPERIAL 
ACT XV OF 1887). 

S. 6 (b)—Jurisdiction. 

- Offence under , in Rangoon is triable only by 

Chief Court and not by Ad j ut ant—Lower Burma 

Courts ^7 (1900). _ 

A sepoy of the Rangoon Military I olice Battalion 

was tried for assaulting a senior officer with a 

“Kukri” before the Adjutant of that Battalion and 

convicted and sentenced to two years under > ') 

of Burma Military Police Act. 

Held, that under the provisions of the Lower Burma 

Courts Act of 1900 such offences would be triable by 
the Chief Court. Therefore, the Adjutant in trying the 
case to the finish did so without jurisdiction and his 

proceedings were void. {Mating Kin , J.) KING- 

Emperor v. Rambahadur Rai. 2 Bur. L. J. 21 = 

811. C. 111 = 25 Cr. L. J.623 = 
A. I.R. 1923 Rang. 139. 

BURMA MOTOR VEHICLES RULES, R. 16. 

Negligence. 

- To pass tram-ear on right hand side is prim a 


facie negligent. 

Except for reasonable cause a tram-car must be 
passed on the left side: the proviso in R. 16 merely 
allows a special exception to the general rule. To pass 
it, therefore, on the right side is prima facie negligent 
since the sudden appearance of a vehicle from behind a 
tram-car on the unexDected side is a fruitful source of 
accidents. (Doyle, /) AHMED v. KlNG-EMPEROR. 

6 Bur. L. J. 76= 1011. C. 660 = 
28 Cr. L. J. 484 = A. I. R. 1927 Rang. 149. 
R. 26 ( 3 )—Negligence. 

- Motor Vehicles Act (V111 of 1914), S. 16. 

Owner of a motor car is not criminally liable for 
negligence of the driver in driving the car without 
properly illuminated rear light, if the owner has made 
provision for such illumination. 36 C. 415 and 45 C. 
430, Dist. (May Oung, /.) MAHOMED SURTY r;. 
King-Emperor. 1 Rang. 600- 76 I. C. 564 - 

2 Bur. L. J. 201 = 25 Cr. L. J. 196= 

A. I. R. 1924 Rang. 63. 

BURMA MUNICIPAL ACT (III OF 1898). 

S. 42-A—Sale. 

- Cornmitee is not empowered to withhold permit to 

sell , for default in executing license 


BURMA MUNICIPAL ACT (1898), S. 98. 

In considering the operation of S. 42-A the question 
of price of work is relevant. Where the municipality 
called upon the plaintiff to produce stamp paper to 
execute the lease of license, and the plaintiff did not 
take any notice of it his reason being that he had 
already acquired the right of the license or lease for 
five or four months before that, held, that no bye-law or 
other authority can be shown which empowers the 
defendant Municipal Committee to cancel the license 
simply because the licensee commits default in produc¬ 
ing stamp paper, or to issue a notice to the licensee the 
effe't of which was stopping the exercise of the right for 
two days. (Bo Ifan , /.) SAN YKIK z>. THE MUNICIPAL 

Committee, Pegu. 2 Bur. L.J. 23l = 77l.C. 864- 

A. I.R. 1924 Rang. 132. 

S. 61 (8)—Jurisdiction. 

- -Notification of Irvy of tax published—Civil Court 

cannot question legality of Jurisdiction. 

A public notification under the Burma Municipal Act 
that a tax has been imposed is conclusive evidence 
that it has been imposed in accordance with law and a 
Civil Court is debarred from enquiring whether the 
tax has been legally imposed. (Pratt, J.) CHAN 

Htom Aung v. akyab municipality. 

1 Bur. L.J. 145 = 741. C. 34 = 

A. I. R. 1923 Rang. 75. 

S. 63—Injunction. 

- Suit does not lie. 

A suit for injunction to restrain the Municipality 
from imposing and collecting a tax is not maintainable. 
But the assessee has the right to object to the assessment 
before a sub-committee and an appeal from its decision 
to the proper authority. He may also claim a refer¬ 
ence to the Chief Court. Municipal Committee v. Gurthi 
Lengayya , S. J. 405, Ref. to. (Pratt, J ’.) CHAN 

IItoon Aung v. akyab municipality. 

1 Bur. L.J. 145 = 74 I. C. 34 = 
A. I. R. 1923 Rang. 75. 

Ss.,92 (4) and 180—Building. 

- Notice under—Whether wall is a “ building ” 

depends upon mischief aimed at by the Act. 

There is no definition of the word “building” in the 
Act or the bye-laws thereunder ani the question must 
therefore be decided with reference to the mischief 
aimed at by the Act. The erection of a mere fence or 
boundary wall is not an offence under the Burma 
Municipal Act. But where such a wall is built so as to 
enable the occupier of the main house to use the 
enclosed area as part of his habitation and not merely 
as a boundary or fence it comes within the definition 
of a “building” and disobedience to an order or 
direction to dismantle the same is an offence under the 
Act. (Maung Kin , /.) KALOO KHAN M. A. 
R \him 1 Bur. L. J. 102 = 24 Cr. L. J. 732— 

73 I. C. 972=A. I. R. 1923 Rang. 65. 

S. 98—Nigbt soil. 

The words night-soil, refuse, rubbish and offen¬ 


sive matter in S. 98 (2) of the Burma Municipal Act 
include night-soil. S. 98 (2) of the Act imposes on the 
Municipal' Committee an imperative duty of providing 
sites and places for the deposit of night-soil. ( Twomey, 
C. J. and Young, /. On appeal from Robinson , /.) 

Rangoon municipality v. Burma Railways Co., 
Ltd 13 Bur. L. T. 62 and 136 =59 I. C. 823 = 

10 L.B R. 203 (Rang).. 

S. 98—Nuisance. 

- Duty of municipality to remove night soil is not 

imperative— Nuisance by Municipality can be restrained 
by injunction . 
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BURMA MUNICIPAL ACT (1898), S. 142. 

Per Twomey , C. J. and Young , /., contra.— S. 98 of 
the Act does not impose an imperative duty on the 
Municipality to remove and dispose of night-soil. 

Per Curiam .—If a nuisance is committed by the 
Municipality in the act of removing or disposing of 
night-soil it can be restrained by injunction from doing 
so. ( Twomey, C. J. and Young. /.) RANGOON 

Municipal Committee v. Burma Railways Co., 
Ltd. 10 L. B. R. 203-59 I. C. 823 = 

13 Bur. L. T. 62 and 136 (Rang.). 

S. 142(d)—Bye-laws. 

__ Bye-laws for lodging houses arc not ultra vire*. 

A bye-law of a municipality requiring lodging house 
keepers to pay a licence fee reckoned on the maximum 
-number of lodgers authorised is neither illegal nor 
ultra vires. ( Robinson. /.) P S. PlLLAI v. MOULMEIN 

Municipality. 13 Bur. L. T. 107 = 59 I. C. 545^ 

22 Cr. L. J. 113. 

S. 142—Bye law No. 5 -S. 2 (6)—Construction. 

- To attract the application of the bye-law, some 

part of the building must be used in common. 

If a building is divided into separate and independent 


BURMA REGISTRATION MANUAL. 

oil from a certain well site and to dispose of all earth- 
oil to be gotten therefrom on certain conditions. 

Held, that the grantee did not by his giant obtain 
any right to win. get or dispose of gas. 

Held, further, that the ownership of natural gases, 
so far as they are capable of ownership, remained with 
Government and did not pass either in 1912 or in 1919 
by the rules under Burma Oil Fields Act (1918) to the 
grantee. ( Rutledge, C.J. and Brown. /.) BURMA 

OIL Co., Ltd. z- U Po Naing. 5 Rang. 133 = 

102 I C. 830 =A. I. R. 1927 Rang. 201. 

S. 13—Mortgage. 

- Mortgagee not holding certificate on date of mort¬ 
gage—Mortgage is not void ab initio. 

There is no legal basis for the suggestion that a mort¬ 
gage made in favour of a mortgagee who did not hold 
a certificate of approval, as required by rules in respect 
of grant to win earth-oil, at the time when the mortgage 
was made, is void ab initio. (Heeild and Maung Ba , 

j j.) Maung Ye v. M. a. S. Firm. 

6 Rang. 423 = 111 I.C. 105 = A I R. 1928 Rang. 136. 

BURMA OPIUM LAW AMENDMENT ACT 
(BURMA ACT VII OF 1909). 


dwellings or tenements and those dwellings or tenements 
are such that the occupants of them do not to any 
extent use or occupy the buiiding as a whole in common 
then even if separate tenements or some of them are 
actually used as lodging house, the building as a whole 
does not thereby become a lodging hous£ and only 
those separate and independent tenements which are 
used as lodging houses need to be registered 
and licensed. Note to S. 2 says that the buildings 
commonly called “tenement lodging houses” should be 


brought within the operation of the lodging house rules 
if they have kitchens, privies or other conveniences in 
common, that is, if the building as a whole is occupied 
to any extent in common by the tenants of the separate 
tenement, but that they do not come within the opera¬ 
tion of the lodging house rules if each tenement is 
entirely independent and provided with its own kitchen 
and privy, that is, if the building as a whole is not oc¬ 
cupied to any extent in common by the tenants of the 
separate tenements. If a building as a whole 
is let in lodgings or otherwise occupied to any extent in 
common by members of more than one family then it 
is a lodging house and is subject to the bye-laws. If there 
•is no such common occupation of the building as a whole 
but there is such common occupation of a particular 
part of it then that particular part is a lodging house 
but the building as a whole is not a lodging house. If 
•neither the building as a whole nor any part of it 
separately is occupied to any extent in common by 
members of more than one family, neither the building 
nor any part of it is a lodging house. ( Heald , J.) 

Emperor v. P. D. Seth. 2 Bur. L. J. 298 = 

25 Cr. L. J. 1136 = 81 I. C. 960 = 
A. I. R. 1924 Rang. 109. 

S. 146—Injunction. 

-General provisions do not take away right to 

injunctions. (Robinson , /.) RANGOON MUNICIPA¬ 
LITY z>. Burma Railways Co., Ltd. 

13 Bur. L. T. 62 and 136 = 59 I. C. 823 = 

10 L. B. R. 203. 


BURMA OILFIELDS ACT (I OF 1918). 

S. 2—Oil. 

- Grant — Construction —“0/7” does not include 

44 gas 

Where by a grant by Government, dated 25th April 
1912, the Secretary of State for India in Council grant¬ 
ed to the respondents the right to win and get earth- 


S. 3—Interpretation. 

- Cr. P. Code , S. 110. 

The effect of S. 3, Burma Opium Law Amendment 
Act, is to introduce an additional ground on which 
S. 110 of the Code can be applied. {May Oung . /.) 
King-Emperor v. Nga Kyaung. 2 Rang. 61 = 
811. C. 546 = 3 Bur. L. J. 17 = 25 Cr. L. J. 930 = 

A.I.R. 1924 Rang. 244. 

S. 3—Procedure. 

- Person placed on security under , cannot be pro¬ 
ceeded against under S. 110, Cr. P. Code —Burma Habi¬ 
tual Offenders' Restriction Act ( Burma Act II of 1919), 

S. 7. 

A person who earns his living in whole or in part by 
unlawful sale of opium, can be placed on security under 
S. 3, but an order of restriction cannot be passed under 
S. 7 on those grounds. 2 Rang. 61, Diss. from. ( Carr 
and Duckworth , J J.) L.MPEROR v. NGA KYAW HLA. 
4 Rang. 123 = 5 Bur. L.J 78 = 27 Cr. L.J. 1402= 

98 I. C. 714 = A. I. R. 1926 Rang. 182. 

BURMA PROCESS FEES ACT (I OF 1910). 

Procedure. 

- Cr. P. Code, Ss. 252 and 257— Non-cognizable 

warrant case — Process-fees not paid—Court is not 
bound to summon witnesses. 

In a non-cognizuble warrant case the Court is not 
bound to summon witnesses for the prosecution or the 
defence under Ss 252 and 257 if the party at whose 
instance or in whose interest the process is issued does 
not pay process fees as required by Rr. 17 and 18 of the 
Process Fees Rules made under the Burma Process Fees 
Act, 1910. Ss. 252, 256 and 257 of the Code must be 
read as subject to the rules made under the Burma Pro¬ 
cess Fees Act, 1910. 16 Mad. 234, Dist.; A. I. R. 1926 
Rang. 13, Overruled. {Rutledge, C. J., Carr and 
Chari, J J.) EMPEROR v. THA SHWE. 

4 Rang. 146 = 98 I. C. 708= 
5 Bur. L. J. 90 = 27 Cr. L. J. 1396 = 
A. I. R. 1926 Rang. 164 ^F.B.). 

BURMA REGISTRATION MANUAL. 

Applicability. 

- Direction does not apply to document which is a 

lease only within wider definition of Registration Act. 

Direction 46 (d) (/') of the Registration Directions 
does not apply in respect of a document which is not 
strictly speaking a lease at all, but is a lease within the 
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BURMA REGISTRATION OF BUSINESS 

NAMES ACT (1920). S. 3. 

v icier definition in the Registration Act. (Carr, J.) 

r tha Nyo v. Mo. Kyaw i ha. 

4 Bur L. J. 99-90 1. C. 693 = 3 Rang. 379 = 

A. I. R. 1925 Rang- 273 

BURMA REGISTRATION OF BUSINESS 

NAMES ACT (VIII OF 1920). 

S. 3 (b) and S. 5 ( 1 )-Applicability. 

-One Mating Tha was carrying on money-lending 

business in his own name— After his death his widov- 
carried on same business under old name with anc 
Co.” added—A mortgage was entered in business name 
— Registration was effected but widow’s chiklien shown 
as partners when they were not—Suit on mortgage ay 

widow—Case falls under S. 3 (/■) and as plaintiff widow 
was under disability provided in S. 5(1) her suit must 
fail. Held also, that she might bring fresh suit alter 
registeiincj in accordance with the Act. \Otti >, J.) 

m"\ung Tha Nyo & Co. Ma Un Ma ,,ru - 

7 Rang. 296 = 119 I. C. 742 = 
A.I.R. 1929 Rang. 260. 


S. 3 —Proviso—Interpretation. 

- Proviso refers to S. 3 (c). 

The proviso refers back to S 3 (e) for in it is found 
the only reference to a change or addition to a name. 
(Otter,'J.) MAUNG THA NYO & CO. v. MA UN Ma 
I»KU. 7 Rang. 296 = 119 I. C 742- 

A I. R. 1929 Rang 260. 

BURMA RURAL SELF GOVERNMENT ACT 
(IV OF 1921). 

S. 12—Bye-laws. 

- Abetment of breach of bye lav. s is not off cnee 

under Penal Code, S. 109. 

The abetment of a breach of the bye-laws framed by 
a District Council under the authority of the Burma 
Rural Self-Government Act is not punishable under 
S. 109, 1. P. C M as it is not an abetment of an offence 
within the meaning of that section. 23 P. R. 1394 Cr„ 
Rel. on. (Mya Bn, J.) Ma KHWET KYI v, EMPEROR. 

6 Rang. 791 = 30 Cr. L. J. 509 = 115 I. C. 664 = 
12 A.I. Cr R. 307-A.I.R. 1929 Rang. 75. 

Ss. 28 (1) (c) and 52—Revision. 

-- Court interpreting words “on roads or streets 

-within half mile of public or private market" in Ss. 28 
and 52 as not necessarily meaning edge of either side of 
or part of roads or streets—High Court will interfere 
in revision — C. P. Code, S. 115. 

Where the Court interpreted the words “on roads or 
streets within half a mile of a public or private market” 
appearing in Ss. 28 and 52 as not necessarily meaning 
the edge of either side of, or part of roads or streets, 
the error of the Court is more than an error in law for 
he has overlooked the canon of interpretation that any 
statutory provision in the nature of a taxation clause 
should be interpreted literally in favour of the subject 
and so the High Court will interfere in revision. 
(Brown, J.) U SAN WIN v. U VAN NY KIN. 

120 I. C. 698 = A. I. R. 1929 Rang. 210. 

S. 28(1) (c)—Scope. 

-The District Council has no power to give autho¬ 
rity to a lessee to collect fees which are not authorised 
by legislative authority. (Brown, J.) U San Win v. 
U Van Nyein. 120 I. C. 698 = 

A. I. R. 1929 Rang. 210. 

Rr. 34, 36 and 39—Revision. 

- District Judge acting under R. 34, or Assistant 

Judge nominated by him to hear petition challenging 


BURMA (UPPER) LAND AND REVENUE. 

REGULATION (1889). S. 25. 

election is persona designata and no revision lies to 
High Court against their order . 

The provisions of R. 36 which enables the District 
Judge to delegate his power to an Assistant Judge 
and the direction that petition challenging an election 
shall be tried in open Court do not show that the Dis¬ 
trict Court through the District Judge functions in the 
disposal of the application. The words “in open Court” 
in R. 34 mean only that the matter should not be dis¬ 
posed of in camera. Therefore the District Judge func¬ 
tioning under R. 34 is a persona designata and an 
Assistant Judge who is directed by him to dispose of 
the petition is also a persona designata and so no revi¬ 
sion lies to the High Court against their order. A.I.R., 
1926 Rang. 25 (F.B.) and A. I. R. 1927 Mad. 93, ReL 
on. (Chan, J.) U SAN HMWAY v. U OHN PF.. 

A.I.R. 1929 Rang. 352.. 

BURMA SALT ACT (II OF 1917). 

Ss. 9 (c) and 14—Rules under Rr. 41 and 42- 

Scope. 

Rules 41 and 42 under the Salt Act by impli- 


m ^ ^ ^ — - • 

i cation make the removal of salt without a pass illegal. 

( Chari, J.) NGA VOK O v. KING-EMPEROR. 

5Bur. L. J. 220 = 101 1.0.496 = 
28 Cr. L. J. 464 = A. I. R. 1927 Rang. 120,. 

BURMA TOWNS ACT (III OF 1907). 

S. 7—Headman. 

_To provide coolies to take out a Deputy Commis¬ 
sioner’s letters from his headquarters does not form a 
part of the ordinary duty of a ward headman. (Heald 
A /C) Emperor v. Nga Po Sin. 

(1920) 3 U. B. R. 234 = 
60 I. C. 63 = 22 Cr. L. J. 207 (Rang.). 


S. 9(2)—Headman. 

- Refusal to convey letters not illegal—Ordinary 

duties of headman. 

If a person residing within a ward is requested by the 
headman to convey letters to the Deputy Commissioner’s- 
camp and he fails, he is not guilty under S. 9 (2) as to 
provide coolies to convey such letters is not a part of 
the ordinary duty of the headman. ( Ilcald, A. J. C.) 

Emperor v. Nga Po Sin. (1920) 3U. B.R.234 = 

60 I. C. 63 = 22 Cr. L. J. 207. 

BURMA (UPPER) CRIMINAL JUSTICE RE¬ 
GULATION (V OF 1892). 

S. 15 —Interference by the Judicial Commissioner. 

-Under S. 15, the Judicial Commissioner will not 

interfere with the order of a District Magistrate though 
procedure is irregular unless it has caused failure of 
justice. (Heald, A. J. C.) NGA SAN DUN v. EMPF.R- 
or 22 Cr. L. J. 309 = 60 I. C. 997 = 

(1920) 3 U. B. R. 270. 

BURMA (UPPER) LAND AND REVENUE 
REGULATION (III OF 1889). 

j Allotment. 

- Mere allotment of waste land does not confer 

title. 

The mere “allotment” of State waste land without 
actual possession ten years ago gives no right which can 
be enforced in a Civil Court against the persons actually 
in possession. (Brcrwn, A. J.C.) MA NGWF. P\U 
MAUNG PON SAING. 4 U. B. R. 128 = 

84 I. C. 533 = A. I. R. 1923 Rang. 117. 

S. 25 (d)—Jurisdiction. 

- Collector cannot decide a dispute relating t» 

State land between rival claimants. 
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BURMA (UPPER) OIL FIELDS REGULATION 

(1910), S. 2. 

The Revenue Regulation does not authorise Revenue 
Officers to decide a dispute between rival claimants to 
State land, except within one year of a declaration that 
a land is State land. (1916) 2 U. B. R. 151, Rel. {Pratt, 
J.) Maung Kyank PU zc Maung PO. 

3 Rang. 147 = 89 I. C. 303 = 
A. I. R. 1925 Rang. 263(b). 
BURMA (UPPER) OIL FIELDS REGULATION 
(VI OF 1910). 

S. 2 -Construction. 

- Grant—Construction—'Oil'' does not include 

“gas." 

Where-by a grant by Government, dated 25th April 
1912, the Secretary of State for India in Council grant¬ 
ed to the respondents the right to win and get earth-oil 
from a certain well site and to dispose of all earth-oil 
to be gotten therefrom on certain conditions : 

Held, that the grantee did not by his grant obtain 
any right to win, get or dispose of gas. 

Held , further , that the ownership of natural gases, so 
far as they are capable of ownership, remained with 
Government and did not pass either in 1912 or in 1919 
by the rules under Burma Oil Fields Act (1918) to the 
grantee. ( Rutledge , C. J. and Brown, J.) BURMA OIL 

Co., Ltd. z-. U. Po Naing. 5 Rang. 133 = 

102 I. C. 830 = A. I.R. 1927 Rang. 201. 
BURMA (UPPER) REGISTRATION REGULA¬ 
TION (II OF 1897). 

Ss. 4 and 6—Registration. 

Documents which are complete without signature 
according to Burmese custom, are ‘executed’ within S. 4 
and must be registered if they fall within that section. 
Without registration they are not admissible in evidence 
according to S. 6. ( Hcald, A.JC.) Ma Sat Pu v. Ma 
Sin. (1920) 3 U. B. R. 258 = 60 I. C. 16. 

Rule 5—Registration. 

Registration Act , S. 35— Signature of Person 
presenting is not necessary and superfluous si gnat u re of 
alleged agent indicating his presenting the document 
contrary to the Registrar's endorsement is inoperative — 
Omission to state the fact of liability or refusal of exe¬ 
cutant to appear does not affect validity of registration. 

\\ here the writing at the foot of the document showed 
that the person who presented the document was only an 
agent and was directly opposed to the official statement 
signed by the Registering Officer that the document was 
presented for registration by the mortgagee. 

Held, there is no provision in the Regulation or the 
Rules that requires the signature of the person present¬ 
ing the document for registration. The correctness of 
this official endorsement is to be presumed and the sig¬ 
nature for which there was no legal sanction, cannot 
operate to contradict it. 

Where any party to a document is unable or refuses 
to appear, rule 5 requires a note of the circumstances to 
be made, but the omission is one for which the person 
presenting the document cannot be held responsible : it 
is at most a defect in procedure which did not vitiate the 
registration made as it was on a proper presentation. 
{Sir Lawrence Jenkins.) BAIJNATH SINGH v. JAMAL 
Bros. & Co., Ltd. 51 I. A. 18 = 22 A. L. J. 42 = 

79 I. C. 940 = 19 M. L. W. 345 = 
1924 M. W.N. 196 = 34 M. L. T. 50 = 51 Cal. 354 = 
2 Rang. 99 = 5 L. R. P. C. 73 = 28 C.W. N. 1029 = 

A. I. R. 1924 P. C. 48. 

BURMA (UPPER) RUBY REGULATION (XII 
OF 1887). 

S. 8—Application of. 

" When an offence under S. 6 has been committed, 
S. 8 should be applied even though the purchaser of 

D. D.— VOL. 1—58 


1 BURMA VILLAGE ACT (1907), S. 20-A. 

the stone might have acted bona fide. ( Duckworth , J.) 

Maung Po Lon v. Emperor. 26 Cr. L. J. 289 = 
84 I. C. 433 = 3 Bur. L, J. 168 = 2 Rang. 321 = 

A. I. R. 1925 Rang. 12. 

BURMA VACCINATION LAW (AMENDMENT) 
ACT (I of 1909 b 

S. 4 and S. 13—Vaccination. 

- Child above six months—Parent refusing to 

allow child to be vaccinated—Conviction under S. 13 is 
unsustainable —Procedure must be followed as laid dc wn 
in Vaccination Act {XIII of 1880), Ss. 1/, 18 and 22. 

In Burma Act I of 1909, S. 4 is the only provision 
under which vaccination of a child can be ordered and 
that section applies only if the child is under six months 
of age and had been exposed to infection. There is no¬ 
thing in Bi rma Ait I of 1909 to authorize any officer to 
require the parent of a child o\er six months of age to 
have it vaccinated. In such cases S. 9, Vaccination Act 
(XIII of 1880), would apply and then the procedure 
prescribed in Ss. 17, 18 and 22 must be followed. Con¬ 
viction of a person under S. 13 (1), Burma Vaccination 
Act, for refusing to allow his child to be vaccinated can¬ 
not be sustained. {Carr, J.) EMPEROR v. MAUNG 
Ba Win. 7 Rang. 14=117 I. C. 246 = 

30 Cr. L. J. 750 = 1929 Cr. C. 58 = 

A. I. R. 1929 Rang. 150. 

BURMA VILLAGE ACT (VI OF 1907.) 

Police Officer. 

- Evidence Act, S. 25— Village headman is not a 

police officer though invested with power of arrest. 

The mere bestowal on a ullage headman of some 
powers of arrest as are given to a police officer, does not 
make him a police officer any more than it makes a 
Magistrate a police officer. A confession therefore made 
to him is not inadmissible in evidence but the weight to 
be attached to such confession will depend on the cir¬ 
cumstances of the case and the part he has taken in the 
elucidation of the crime. 1 I.. B. R. 65. Affirmed. 
{Vcung, Offg. C. J., Heald and May Oung , J J.) NGa 
Main z-. Emperor. 2 Rang. 31 = 811, c. 540 = 

3 Bur. L. J. 11 = 25 Cr. L. J 924 = 
A. I. R. 1924 Rang. 245 (F. B.). 

S. 12—Disobedience. 

*-- Disobedience of Thugy's order to reap for re¬ 

venue purposes is an offence. 

The ieaping and measuring of paddy for the purpose 
cf revenue assessment, is a public duty within the mean- 
: ng of S. 12, and it is an offence under the Act for a 
villager to refuse to comply with a requisition of the 
Headman to assist him in such work. ( Duckworth, J.) 

Pan Bu 7'. Empepor. 11 L. B. R. 412 = 

771. C. 419 = 1 Bur. L. J. 150 = 25 Cr. L. J. 371 = 

A. I. R. 1923 Rang. 81. 
S. 19—Disobedience. 

- Disobedience of order to remcroe to another site 

is no offence. 

Refusing to obey an order given to the accused by the 
headman to remove to another site, which had been 
provided for them is not an offence under S. 19.. 
{MacColl, a. J. C.) Emperor z-. nga Sejn. 

4 U. B. R. 127 = 76 I. C, 1039 = 25 Cr. L. J. 319 = 

A. I. R. 1923 Rang. 132. 
S. 20-A—Receiving in pawn. 

Rules under—Receding an article in Pawn with¬ 
out a license is not offence. 

S. 20-A and the rules under it do not create 
any such offence as that of receiving an article in pawn 
without a license. What they do make punishable is- 
the carrying on of the business of a pawn-broker.. 
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BURMA VILLAGE ACT (1907), S. 21. 

iI emperor MUTU Alagi. 

6 Ran- 108 10 A. I. Cr. R. 400 110 I. C. 102 = 

29 Cr. L. J. G46 = A. I. R. 1928 Rang. 158. 

c 21 (1) 'a)—Offence under. 

-The word " Pwc" as used in the Burma Village 

Act means only "auycin fins" performed Profit or 

by travelling troupes who tour oi P P 0 tber 
performing such pwes, and does not include he othe« 

performances to which the term i> 1 ()J ' C > *j?P ( R 

Burmese language. (Manns A*w, J.) * * g'ggg- 

13 Bu, L. T■ 

S. 21 -A-Pwe. 

-Aw hnhtdes performing for public entertain¬ 
ment— Entertainment at an Akin comes within the sec¬ 
tion and holding Ahlu without permit is an offence. 

Pwe ordinarily includes a theatrical or dramatic per¬ 
formance held for public entertainment whether on pub¬ 
lic or private property. 1 he object of requiung a per 
mil is to ensure that the authorities get timely notice to 
arrange for precautionary measures. Where perform¬ 
ance was for public entertainment at an ahlu ana the 
authorities had not been given any notice and a robbery 

to -k place, . , , 

Hold , that though the troupe was composed ot local 

amateurs the offence was committed under the section. 

(Manrig Bn. /.) EMPF.ROR v. NGA THAN GVAUNG. 

27 Cl\ L. J. 342 = 92 1. C. 854 = 4 Bur. L. J. 145- 

3 Rang. 514 = A. I. R. 1925 Rang. 375. 

S. 23—Revision. 

■Deputy Commissioner as such cannot revise order 


- /scf'ui y ^ ^ »»*»•« • —* . . . % 

of conviction for an offence under the Act or rules there- 

t 

The conviction and sentence of a person for an offence 
made punishable by the Act or rules made under it is 
not “an order made under this Act. Noi is a Magi, 
trate, when exercising his jurisdiction as such, ^ an 
authority subordinate to the Deputy Commissioner and 
therefore an order of conviction for such an offence can¬ 
not be revised by the Deputy Commissioner as such. 
(Carr f) EMPEROR V. MUTU Al.AGl. 

( 6 Rang 108 -10 A. I. Cr. R 400 = 110 L C. 102 = 

29 Cr. L. J. 34S = A. I. R. 1928 Rang. 158. 

- Order of Deputy Commissioner , if wrong, can 

be set aside by High Court (Obiter) 

It is the duty of the High Court, and within its 

powers, on the matter being brought to its notice, to 
declare that an order of the Deputy Commissioner, 
even though he is not a criminal Court, is of no effect, 
if it is wrong. (Carr, /.) EMPEROR v. MUTU 
11 \Gl 6 Rang. 108 = 10 A. I. Cr. R. 400 

110 I. C. 102 = 29 Cr. L. J. 646 = 
A. I. R. 1928 Rang. 158. 

S. 28 —Procedure. 

_-i Offence within the Act must be prosecuted under 

the authority of Deputy Commissioner but not other 

village headman is protected by S. 28 of the 

Village Act to this extent that he cannot be P[ ose 9 | 1,e ' f 
for an act or omission punishable under S, 10 ot 
the Act or for an abuse of his power similarly punish¬ 
able, even though such act or omission or such abuse ot 
power is punishable under the Indian Penal Code or 

some other law, unless the prosecution is instituted by 
order of or under authority from, the Deputy Commis¬ 
sioner. The village headman has no power to cause 
hurt to or insult another person and there appears to be 
no reason why a Magistrate should not enquire into the 
charges brought against the headman under Ss. 323 
and 504 of the Indian Penal Code. 1 L. B. K. 330, 


CALCUTTA HIGH COURT RULES AND CIR¬ 
CULAR ORDERS. 

Foil. ( Saunders, /. C .) NGA TUN UN v. KjNG-EM- 
PEKOR. 4 U. B. R. 101 = 73 I. C. 325 = 

1 Bur. L. J. 245 = 24 Cr. L. J. 581 = 

A. I. R. 1923 Rang. 27. 

S. 28—Scope. 

- Does not apply where Magistrate takes cognizance 

of >ffcnce of his own motion under Cr. P. Code, S. 190 

(1) (c). 4 , 

The terms of S. 28, Burma Village Act, must be 

strictly construed. The section applies only to the 

entertainment of a complaint and does not impose any 

restriction upon the prosecution of a headman if the 

1 prosecution is instituted otherwise than on complaint. 

1 It does not, therefore, apply to a case in which a Magis- 

: trate of his own motion takes cognizance of an offence 

1 under the provisions of S. 190(1) (<*), Cr. P. Code. 

(Carr, J.) EMPEROR v. NGA PO WIN. 

V' arr ' J * 8 Rang. 246=1251.0.360 = 

A. I. R. 1930 Rang. 253. 

BUTTWARA PROCEEDINGS — See Evidence 

ACT, S. 35. 

BYE BIL WAFA. 

See (D MORTGAGE 

(2) T. P. ACT, S. o8 (<-). 

CALCUTTA CORPORATION PROVIDENT 
FUNDS RULES. 

—R 19 —Interpretation and Scope. 

..Improvident Funds Act (IX of 1897), 5. 3, Cl. (b) 
—67 (b) takes affect in absence of any special rule of a 
particular fund-Special rule providing payment to 
the le*al representative — Payment to uncle as de facto 
' Guardian was held not to be valid discharge. 
d The provision in cl. (3) that the manager may pay 
the money to any person entitled to receive it, is intend¬ 
ed not to defeat the rules of any Fund ; but to take 
effect only in those cases where the rules of a particular 
Fund do not tell the manager what person is the proper 
person to be paid. The intention of the Act was that 
particular funds might make simple and dear rules 
which they could easily administer and if the rules did 
not apply to any particular case, the officer or the mana- 
aer should not necessarily at hi> peril find out the proper 
Dual representative. But the intention of the Act has 
been defeated by the character of R. 1 > Jtseif which 
assumes the duty of finding out the proper legal repre¬ 
sentative. Where the manager of the 1 rovident Fund 

paid the deposit money in the credit of the deceased to 
his brother a^ a guardian of the decease! s son producing 
a certificate from an Honorary Magistrate that he was 

his nephew’> guardian. . „ . 

f/eld, that the payment to the uncle is not a *ood 

discharge and the claim of the nephew should be 

decreed. A.T.R. 1928 Cal. 542. Affirmed. (Rankin, 

C J. and C. C. Chose, J.) CORPORATION OF 

Calcutta v. asoka Kumar de. 

LALCU 32 C. w. N. 515 = 113 I. C. 166 = 

55 Cal. 1231 = A. I. R. 1928 Cal. 743 

—R. 19 —Meaning. 

The manager should pay the deposit money to 


---1 I Illimani - l J * 

the person entitled to receive it as a matter of testate or 
intestate succession. A. 1. R. 1928 Cal. .*'4., Affiimed. 

c. J. a, a c C. Ghost. /.) CORPORATION 

of Calcutta v Asoke Kumar de. 

55 Cal. 1231 = S2 C. W. N. 515 = 11S I. C. 166- 

A. I. R. 1928 Cal. 743. 

CALCUTTA HIGH COURT RULES AND CIR¬ 
CULAR ORDERS. 

-Ch. 1, p. 31 R. 93-Nature of rule 
_R 93, P. 31. Ch. 1 of the Calcutta High 

Court’s General Rules and Circular Orders, as amended, 
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CALCUTTA HIGH COURT RULES AND CIR- CALCUTTA HIGH COURT RULES AND CIR¬ 
CULAR ORDERS. CULAR ORDERS. 


has the force of law. (C. C. Ghose and Jack, JJ.) 
Emperor v. Ahmed Sheikh. 56 Cal. 460 = 

113 I. C. 572 = 30 Cr. L. J. 199 = 
12 A. I. Cr. R. 58=48 C. L. J. 288 = 
33 C. W. N. 174 = A. I. R. 1928 Cal. 815. 
—Ch. 1—Removal of property. 

- C. P. Code, 0. 21, R. 43— Removal of property 

is illegal. 

Removal by attaching officer of property attached is 
illegal. (C. C. Ghose and Jack, J J.) EMPEROR v. 
Ahmed Sheikh. 48 C. L. J. 288 = 1131. C. 572 = 

33 C. W. N. 174 = 56 Cal. 460 = 
30 Cr. L. J. 199 = 12 A. I. Cr. R. 58 = 

A. I. R. 1928 Cal. 815. 
—Ch. 2—Uncontested proceedings. 

- Guardians and Wards Act. 

In uncontested proceedings an order appointing a 
guardian under the Guardians and Wards Act on the 
affidavits of the parties is not ultra vires. ( Suhrawardy 
and Graham, JJ.) KaMINI MaYI DEBI v. BHUSAN 

Chandra Ghose. 44 C. L. J. 40 = 97 I. C. 692 = 

A. I. R. 1926 Cal. 1193. 
Appellate Side. 

—Registrar’s powers. 

'Registrar can admit appeal out of time even 
though full court-fees are not paid witnin time. 

Under the rules and the customs of the Court the 
Registrar has the pawer to admit an appeal out of time, 
even though full Court-fees are not put in within the 
period of limitation. ( Suhrawardy and Ducal , JJ.) 

Seddik Ahmed Kerani v. Azizar Rahman. 

44 C. L. J. 557 = 99 I. C. 901 = 
A. I. R. 19 27 Cal. 238 . 

—Chapter 2—Effect—Jurisdiction. 

-The effect of cl. (3) of Schedule to R. 1, Chapter 

II of the Calcutta High Court, Rules, Appellate Side, is 
that the original value of the suit out of which the appli¬ 
cation arises must not be above Rs. 1,000. Execution 
proceedings are clearly proceedings arising out of a suit 
and a single judge of the High Court cannot issue a 
rule where the valuation in the suit is more than 
Rs. 1,000. {Cuming, J.) M.AHITOSH DUTT v. RaI 

Satis Chandra Chaudhuri. 34 C. W. N. 876. 
—Chapter 2—Scope. 

-—The effect of cl. (3) of Schedule to R. 1, Chapter 

II of the Calcutta High Court, Appellate Sides Rules is 
to prohibit a single judge of the High Court from 
issuing a rule in a suit which is of the value of above 
Rs. 1,000. For this purpose execution proceedings are 
proceedings arising out of a suit. (Cuming, J.) 

Mahittosh Dutt v. Rai Satis Chandra Chau¬ 
dhuri. 34C.W. N. 876. 

—Ch. 7—Applicability. 

Rule 1, and not Rr. 2 and 3, applies to appeals 
from orders in appeal under Presidency Towns Insolvency 
Act, S. 8. ( Rankin, C. J., C. C. Ghose , Suhrawardy, 
B. B. Ghose and Mukerji, JJ.) SARAT KUMAR ROY 

v. Nabin Chandra. 56 Cal. 667 = 

115 I. C. 39 = 33 C. W. N. 21 = 
A. I. R. 1928 Cal. 786. 

—Ch. 9—Applicability. 

R. 50 and Nole 1 to R. 50 apply to all appeals 
from appellate decrees — R. 52 does not make any 
alteration as to contents of paper-book to which R. 50 
relates. , , , . 

Note 1 of R. 50 of Ch. 9 of the Appellate Side Rules 
of the Calcutta High Court and R. 50 apply to all 
appeals from appellate decrees whether or not exceeding 
Rs. 50 in value. Rule 52 does not make any alteration 
as to the contents of the paper-book to which R. 50 


relates. It only modifies the previous R. 51 which 
I requires printed copies of the paper-book to be prepared 
by the Registrar at the cost of the appellant. In the 
: case of appeals referred to in R. 52 no printed paper- 
: book is prepared, but instead of that, typed copies of 
; the paper-book are prepared without any charge being 
levied from the parties, but the contents of the paper- 
book remain the same in both classes of appeals. 

(jVe7obould, j.) Abdul Karim Chowdhury v. 
Prosanna Kumar Nath. 85 I. C. 770 = 

A. I. R. 1925 Cal. 1116. 

Insolvency Rules. 

—R. 17—Ex-parte order. 

- Presidency To7uns Insolvency Act , S. 36 (1)— 

Order for examination can be ex parte. 

An order under S. 36 (1) for examination of persons 
thereunder can be made ex parie. 44 Cal. 286, Foil. 
(Sanderson, C.J. and Richardson, J.) RAI SUKHLAL 

Karnani Bahadur v. Official assignee of 
Calcutta. 48 Cal. 1089 = 66 I. C. 715 = 

25 C. W. N. 750 = A. I. R. 1921 Cal. 58. 

1 —R. 74—Interpretation. 

: - Order of adjudication is not discretionary. 

R. 74 of the Rules of High Court appears to con- 
i template that if the petition is in form in the sense that 
the Court has jurisdiction and the conditions prescribed 
1 by the Act have been fulfilled the order shall go as a 
I matter of course. (Buckland, J.) GOPALDAS AURORA, 
In re. 30 C. W. N. 173 = 94 I. C. 793 = 

! A.I. R. 1926 Cal. 640. 

! -R. 128—Admission of debt. 

! Admission of a debt in the composition deed is not 

j sufficient proof. 

1 The mere fact that the sum is payable under the com¬ 
position and is stated therein to be payable does not of 
1 itself forego the need for proof of debt required by R. 128. 
(Buckland, J.) KANHAYA LaL SEWBUX, In the matter 
of. 53 Cal. 448=29 C. W. N. 1019 = 

90 I. C. 449 = A. I. R. 1926 Cal. 176. 
—R. 178—Sale of charged property. 

Sale by assignee of charged property—Assignee 
; is not entitled for commission on sale proceeds. 
(Rankin, C. J. and Mukerji, J.) OFFICIAL ASSIGNEE, 

Calcutta Ram ratan Das. 

54 Cal. 317 = 102 I. C. 539= A.I. R. 1927 Cal. 529. 

Original Side. 

—Applicability. 

I - Originating summons—Claim by creditor of 

estate—Decision as to—Proper course is suit and not 
summons. 

The procedure by originating summons is not applica¬ 
ble to a contentious matter of the nature of a claim by 
a creditor to recover from the estate of the deceased 
whose estate is under administration. The procedure 
would be by suit. (Greaves, J.) MlTCHF.LL v. MC 
NEILL & CO. 31 C. W. N. 630 = 

103 I. C. 120 (2)=A. I. R. 1927 Cal. 518. 
—Negligence. 

O. 9, R. 13, C. P. Code, is applied by analogy— 
But R. 13, does not prevent Court in case of negligence 
from restoring suit on proper terms. A. I. R. 1928 Cal. 
772, Appl. (Pearson, J.) RAMJAN ALI v. ABDUL 
Gaffur. 32 C. W. N. 411=1161. C. 633 = 

A. I R. 1928 Cal. 864. 

—Variation of orders. 

- Practice and procedure indicated. 

When a draft form of an order is settled, it is the 
duty of the Registrar at once to pass and enter the order 
in the register. Any party who desires to object to the 
terms of it as settled, should intimate to the Registrar 
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that he intends to give a notice of motion to vary the 
order, lie must state what variation he desires and 
then he must move the Couit to have the variation made. 
(Cottel/o /.) Ml LCHAND Jhoomar G. r. Mar- 

I in,>A l t. 32 C.W.N. 854 —A I.R. 1928 Cal. 756. 

- Court may vary its own order settled , passed and 

entered by the Registrar. , 

The Court has jurisdiction over its own records, and 
if it finds that the order as passed and entered contains 
an adjudication upon that which the Court in fact has 
never adjudicated upon, it has jurisdiction which it will 
in a proper case exercise to correct its records in accor¬ 
dance w ith the order really pronounced. In re Swire : 
Mellor Swire. (1885) 30 Ch. D. 239, Foil. ( Costello , 

/ 'i Mitch and Jhoomar v. G. R. Martin dale. 

* 32 C W. N. 854 = A. I. R 1928 Cal. 756. 

—R. 32—Judge's discretion. . . . , 

_Ah 32 does not eontrol Judge's jurisdiction and 

discretion. ...... . __ r 

A Judge of the High Court has jurisdiction to hear 

an application under K. 32 as to Taxat.on of Counsel s 

fees. The proviso in K. 32 dees not control the juris- 

diction and discretion of the Court or a Judge, iven 

assuming that K. 6 must be taken to refer to C ounsel s 
fees, although such fees are not specifically mentioned 
therein, the rule is a direction to the Taxing Ofticer oniy 
and does not limit or control the jurisdiction of the 
Court or a Judge, given by R. 32. (Sanderson, C. /• 
and Richard Si //, /.) S.A1LENDKA MOHAN DC II «•- 

Dharani Mohan Kov. n'flno 

69 I. C. 823 = 49 Cal. 618 = A. I. R. 1922 Cal. 402. 

—R. 178—Applicability. . . . 

■Commission on sale for which precisions of 
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•Criminal appeal from original side A vakil 


Schedule 2 are not availed of , cannot he allowed to 

Official Assignee. , , , 

R instituted a suit against one D for the purpose of 

enforcing a deed of hypothecation executed by him in 
favour of the plaintiff. As at the time of the institution 
of the suit it was not known that I) had been adjudicat¬ 
ed an insolvent, an application was made for the Official 
Assignee to be brought on the record and the Official 
Assignee was brought on the record. 1 hereafter a ques¬ 
tion of priority wa< raised between R and one A’ and ulti¬ 
mately it was agreed between them that whatevei moneys 
were realized by sale of the stock-in-trade of D would be 
divided between R and /Vin the proportion of 1 and 2. 
Thereafter an arrangement was arrived at by which the 
Official Assignee was to sell the stock-in-trade through 
one M. The Official Assignee claimed his commission. 

Held, that as the parties did not avail themselves of 
the provisions of the 2nd schedule of the Insolvency Act 
for the purpose of realizing their security, they not 
having availed themselves of the machinery provided by 
the Insolvency Act, cannrt be charged with the com¬ 
mission. (C. C. Ghose , /.) RAMRATANDAS BaGRI 

v. Dwijendra Nath Sen. 43 C. L. J. 580- 

97 I. C. 294 = A. I. R. 1926 Cal. 1033. 

—Ch. 2—Vakil in criminal appeal. 

- Criminal appeal from original side—Question 

whether a vakil can act is not concluded by Cr. P . Code , 
but by the rides of the Hig'i Court Cr. P. Code , 

Ss. 340 and 449. 

Tne question whether a vakil can act for a party in a 
criminal appeal from the Original Side of a High Court 
depends upon the rules of that ( ourt and is not conclud¬ 
ed by anything in the Cr. P. Code. ( Rankin , C..J. and 
Cholzuer , /.) SATYA NARAIN V. EMPEROR. 

55 Cal. 858 = 32 C. W. N. 319 = 29 Cr. L. J -1022 = 

112 I. C. 350 = A. I. R. 1928 Cal 675. 


cannot act unless a question of Hindu or Mahomed an 

ln70 is involved. 

A vakil cannot act in an appeal from a trial held on 
the original side before a Judge and a jvry at the High 
Court Sessions, unless in such appeal a question of 
Hindu or Mahomedan law or usage should arise. {Ran- 
kin C. J. and Clutzncr. J.) SATYA NaRAIN MAHTO 
EMPEROR. 55 Cal. 858=32 C. W.N. 319 = 

29 Cr. L. J. 1022=112 I. C. 350 = 

A. I. R. 1928 Cal. 675. 

—Ch. 4—Applicability 

- Public Officer should be allowed to inspect ana 

take notes , but not copies , of depositions made by person 

under Companies Act.S. 195. , , 

In the interests of the administration of criminal 

justice, Courts should allow a public officer charged with 
the investigation of criminal offences, such as the* 
Deputy Superintendent of Police, to inspect the deposi¬ 
tions of a person, who is believed to be involved in a 
criminal offence, made under S. 195, Companies Act, 
and to inform himself of anything that may come to- 
light on such inspection. He cannot, however, take 
copies of the depositions but only notes of them. Had¬ 
dock's Case . (1902) 2 Ch. 73 and In *e Grey's Bravery 
Company. 25 Ch. I). 400, App.\ In re Imperial Conti¬ 
nental Water Corporation. 33 C.h. D. 314, I list, 
(Buckland.J.) lure REGENT PARK SYNDICATE. 

L TD . 57 Cal. 424 = A. I. R. 1930 Cal. 521 

—Ch. 7—Method of Service. _ . , 

_ C. P. Cede , 0. 30, Rr. 3 and r> Service by 

registered post must be on a partner or person having 
control over business—Rule must be applied so as to 

comply with 0. 30, R. 3. . 

Under 0.30, R. 3, the only way in which such writ 

can be served is by serving it either upon a partner or by 
I serving it at the principal place at which the partnership, 
business is carried on in British India on a person 
having at the time of service the control or management 
of the partnership business. If Rule 11 of Chapter 
of the High Court Rules is applied, and the notice 
I pent by registered post it is necessary that it should be 
so applied as to comply with O. 30, R. 3, that is to say, 
the registered letter should be addressed to some parti¬ 
cular person alleged to be a partner or to have control 
over the partnership business. ( Rankin , /.) riARjI- 
B \ND AS GORDHANDAS v. BH AG WAN DAS PDK sr AM. 

49 Cal. 394 = 69 I.C. 236 = A. I. R. 1922 Cal. 390. 

—Ch. 7—Suit by Corporation. 

C. P. Code , 0. 29, R. 1 —Suit by corporation 


Person signing must prove by affidavit _ that he is 

■ authorized to do so — C. P - Cone. 0. 6, A. 10. 

It is necessary in the case of a pleading filed on 
, behalf of a corporation to establish by an affidavit that 
the person signing it is duly authorized to do so U 

Cal. 268, Dist. ; A. I. R- 192/ Cal. 773, Appl. 

( Buekland , /.) INTERNATIONAL C ONTINENTAL 

1 Caoutchoue Compagnik Mehta & Co. 

31 C.W.N. 1030 = 1051. C. 568 = 

A. I. R. 1927 Cal. 780. 


fl 


—Ch. 7—Verification of Plaint. 

- Plaint verified by a person other than the plain- 

| tiff or his agent—His authority to verify must be prov¬ 
ed by affidavit — C. P. Code. 0. 6, R. 15. 

Where a plaint is signed by constituted Attorney of 
the plaintiff, which mentions the name of another person 
as being able to depose to the fact of the case and is 
! verified in the usual form by that person, it must be- 
proved by an affidavit that he is so authorised to verify. 
Martin & Co. v. Abdul Rahim . Suit No. lo82 of 
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1925, Diss. from, {Buck/ami, J.) MaNINDRA 
Chandra Velji Mulji. 31 C. W. N. 1031 (n) = 

105 I. C. 564 = A. I. R. 1927 Cal. 773. 
—Ch. 10—Absence of Notice. 

--Absence of notice justifies setting aside the ex- 

parte decree. ( Costello, /.) RaMESWAR PROSAD v. 

RaMAPADA Ghosk. 32 C. W. N. 684 = 

55 Cal. 1292 = 1151. C. 85 = A. I. R. 1929 Cal. 63. 

—Ch. 10—Powers of Judge. 

-Jurisdiction comes to an end once the order is 

completed. The principle that where an order has not 
been perfected the Judge has power to reconsidar the 
matter applies to an order of dismissal for default under 
Rule 36. (Buckland, /.) SARUPCHAND HUKAM- 

CHAND V. MADHORAM RAGHUMALL. 

28C.W.N. 755 = 83 I.C. 128 = A. I. R. 1925 Cal. 83. 

—Ch. 10—Rule not ultra vires. 

-R. 36, Ch. X of the Original Side Rules is not 

ultra vires and Court has jurisdiction to dismiss the 
suit for default, when it appears in the “ special ” list 
under that Rule. {Sanderson, C. J. ami IValmsley , /.) 
UDOY CHAND Panna Lal KHETS1 DAS Tilok- 
‘CHAND. 51 Cal. 905 = 28 C. W. N. 916 = 

811. C. 1048 = A. I. R. 1924 Cal. 1025 

—Ch. 13—Form of affidavits. 

- Affidavits must be strictly according to the form 

—Mere reference to plaint is not sufficient. 

The affidavits in relation to summons under Ch. 13-A 
should be sufficient and in proper form. It does not 
.^uffice to refer to the plaint and say that the statements, 
•contained in it are true. ( Sa)idcrson, C. J. and Rankin, 

/.) Meghjee Mansing v. Kalooram Lachmi- 
NARAIN. 53 Cal. 776 = 30 C. W. N. 706 = 

96 I. C. 182 = A. I. R. 1926 Cal. 842. 

—Ch. 13—Applicability. 

- Question whether upon true construction of lease 

plaintiff can assign remainder of term to a certain 
limited company without defendant's consent and whether 
defendant should not pay the costs of the proceedings — 
Originating summons is correct procedure. 

An originating summons was taken out by the plaintiff 
for the determination of the question whether upon the 
true construction of the Indenture of lease mentioned in 
the plaint and in the circumstances mentioned in the 
plaint, the plaintiff is entitled to assign the remainder of 
the term under the said lease, without the consent of the 
defendant, and whether the defendant should not pay 
the costs of and incidental to these proceedings. 

Held, that the procedure adopted by the plaintiff was 
entirely correct, R. S. C. of England Order 50 IV. a, R. 
1 and the cases thereunder referred to. ( Ghosc , /.) 
E.H. DUCASSE v. E.M.D. COHEN. 48 Cal. 176 = 

60 I. C. 105= A. I. R. 1921 Cal. 99. 

—Ch. 13—Leave to cross-examine. 

- Leave to cross-examine deponents was granted. 

An order was taken out in originating summons upon 
the executrix under a will calling upon her to treat the 
plaintiff as secured creditor. The objection was that a 
suit is necessary for the purpose. It was agreed that the 
matter should be set down for deponent’s cross-examin- 
mation.i 

Held, that the case should be set down for cross- 

examination. {Costello, j ) John Carapiet Galstaun 
V. Diana Sarkies. 54 Cal. 1075 = 109 I. C. 380 = 

A. I. R. 1928 Cal. 177 (1). 
—Ch. 13—Main claim denied. 

Plaintiff's main claim denied— Unconditional 
Leave to defend should be given—Security should not be 
ordered. 


CALCUTTA HIGH COURT RULES AND CIR¬ 
CULAR ORDERS. 

Where there is a specific denial with respect to plain¬ 
tiff’s claim, the proper order is to give an unconditional 
leave to defend. It is entirely a wrong practice under 
Ch. i3-A for a Judge to order security merely because 
looking at the statement on either side he rather thinks 
tnat the plaintiff has a better prospect of success than 
the defendant. An order for the sale of the securities 
is entirely without jurisdiction under Ch. 13-A. ( Sander¬ 
son , C. J. and Rankin , J.) RaDH KlSSEN v. THA- 

K u RSI das. 53 Cal. 412 = 30 C. W. N. 228 = 

93 I. C. 60 = A. I. R. 1926 Cal. 713. 

-Ch. 13—Scope. 

-Where defendant’s attorney gave the plaintiff an¬ 
other opportunity by again entering appearance after 
defendant had already appeared in person, the period of 
10 days runs from the date of the later appearance. 
(Sanderson , C. J. and Buckland , /.) CHATTU LaL v. 

Marwari Commercial Bank, Ltd. 

30 C. W. N. 298 = 93 I.C. 839 = A.I.R. 1926 Cal. 668. 
- Ch. 14—Rights of defendant. 

- Except for purposes of defence, defendant in con¬ 
tempt cannot claim benefit of Court's procedure—Extent 
of right is matter for discretion—Party is entitled to 
resist proceedings. 

A defendant in contempt cannot claim as of right the 
benefit of the procedure of the Court except for the sole 
purpose of defending himself and how far these rights 
extend is a matter lor the discretion of the Court. 
Though the party cannot himself come into Court to 
take any advantage of the proceedings in the cause, yet 
he is entitled to appear and resist any proceedings 
against him. Hewitt v. McCartney, (1807) 13 Yes. 560 
and King v. Bryant, (1838) 3 Myl.& CT. 191, Foil.; 
Gordon v. Gordon, (1904) P. 163, Expl. ( Rem fn y , /.) 
SUDHIR CHANDRA V. RASESWARl CHAUDHURANI. 

55 Cal. 1110 = 115 I. C. 189 = A. I. R. 1929 Cal. 117. 
—Ch 16—Principle. 

- Requisition to draw up decree. 

The principle enunciated in 49 I. A. 307 = A. I. R. 
1922 P. C. 352 = 43 M.L.J. 765 is equally applicable to 
the filing of a requisition to draw up a decree or order 
under Rule 27, Ch. 16 of the High Court Rules. 
{Sanderson, C. J. and Buckland, /.) GOBIND Lal 

Dutt c/. Official assignee of Calcutta. 

29 C. W. N. 163 = 92 I. C. 563 = 
A. I. R. 1925 Cal. 291. 

—Ch. 27—Applicability. 

- C. P. Code., O. 21, R. 86— 0. 21, R. 86 does not 

apply where High Court has made rules in exercise of 
original civil jurisdiction. 

The provisions of O. 21, I\. 86 do not apply where a 
High Court has made rules regulating its own procedure 
in the exercise of its original civil jurisdiction which are 
not inconsistent with the Letters Patent. Rules for the 
conduct of sales by Registrar are contained in Ch. 27, 
C. Icutta High Court Rules. O. 21, R. 86 does not there¬ 
fore apply to such sales. A. I. R. 1921 Cal. 169, Dist. 

(Lort Williams, J.) GOWAL DaS SlDANY v. LUCHMI 
Chand Jhawar. 57 Cal. 106=A.I.R. 1930 Cal. 324. 

—Ch. 27—Conditions in sale. 

- Conditions in sale by Registrar same as those in 

ordinary contract by vendor and purchaser for sale of 
land — Decree-holder choosing to rescind the contract on 
failure by purcluiser to pay balance is entitled to forftit 
deposit—Contract Act, S. 78— Specific Relief Act, S. 18. 

The conditions in a Registrar’s sale with regard to 
deposit and re-sale are conditions which are usually found 
in an ordinary vendor and purchaser’s contract for sale 
of land and in such case ordinary rules of English Law 
followed in India should be applied. If the vendor on 
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default by the purchaser chcoses to tieat the contract as 
rescinded, the deposit is forfeited. If he chcoses to 
treat it as subsisting he must give credit for the deposit 
in case of deficiency in re-sale. A decree was passed in 
a suit for ieco\ery of money in a deed of charge and the 
property was put to sale by the Registrar. The highest 
bidder deposited a sum in terms of the conditions of the 
sale but subsequently failed to pay the balance of the 
purchase money. The decree-holder made an application 
for an order that the deposit le forfeited stating that he 
had decided to rescind the contract. 

Held, that the decree-holder having decided to treat 
the contract as rescinded was entitled to forfeit the 
deposit. 38 Mad. 178 ; 38 Mad. <*01 and English Cases 
Ref. {Lord Williams.) GOWAL PAS v. LUCHMI 
CHAND. 57 Cal. 106 = A. I. R. 1930 Cal. 324. 

—Ch. 27—Rights of purchaser. 


CALCUTTA HIGH COURT RULES AND CIR¬ 
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Having regard to the provisions of Ch. 36, R. 57 («), 
if an appeal were to lie, only fees of one Counsel would 
be allowable cn taxaticn unless the Court orders other¬ 
wise. Similarly, no refresher should be allowed. ( Greaves 

J ) Sarat Chandra v. Biraj Mohan. 

25 C. W. N. 826 = 68 1.0. 451 = A. I. R. 1921 Cal. 77. 
- ■ Attorney pri misiug to give time to client — No 
dispute as to bargain — R. 69 is net inapplicable. 

Unless the special bargain, under which, at the client’s 
request, the attorney gives him time for payment, is a 
matter of dispute, the rule is in no way inapplicable. 
The test is whether there are in the end any questions 
requiring to be elucidated in a suit. If not, the only 
other condition is that the application shall be one for 
payment of the amount of a taxed bill of costs. ( Ran- 
kin, J.) N A REN DR A LAL v. TARUBALA DaSSI. 

48 Cal. 817=25 C.W. N. 800 = 66 1. C.209 = 

A. I. R. 1921 Cal. 67. 


- Sale held under Ch. 27 — Attachment subsisting 

prior to mortgage suit—Pm chaser in executicn of mart- 
,t (1 ctc decree kui icing of such attachment < uly after pur¬ 
chase— Purchaser can he: e sale set a suit — C. P. Cede , 

0.21, R. 91. „ 

Where a sale is held under Ch. 27 and not undei C. 
p Code if there is an attachment subsisting from before 
a mortgage suit, the purchaser in execution of decree 
obtained in such suit is entitled to reject the title, have 
the sale set aside and have his deposit returned if the fact 
of attachment is disclosed to him only after-purchase. A. 
I. R. 1921 Cal. 554. and 14 Cal. 18, Ref. ( Pear sen , J.) 

MOHUN LAL V. NAN1BALA D.-.HEK. 

33 C. W. N. 177 = 118 I. C. 887 = 

A. I. R. 1929 Cal. 207. 


—Ch. 34—Applicability. 

- Rule under C. P . Code , 


S. 115, discharged — Fee 


to only cue Counsel is alltioahle. 

Under R. 7, only the fee to one Counsel should be , 
allowed on taxation against the discharge of rule obtain¬ 
ed under C. P. Code, S. 115. ( Greaves, /.) SARAT 
CHANDRA V. BIRAJ MOHAN. 25 C. W. N. 826 = 


68 I. C. 451 = A. I. R. 1921 Cal. 77. 


—Ch. 35-Scope. 

- Caveator besides asking executor to prove will 

also alleging undue influence and forgery — A/a tier not 
come within R. 29— Caveator liable lor costs. 

If a caveator merely intends to require the executor to 
prove the will in solemn form he must not at the same 
time set up a defence of undue influence or fraud or 
any matter of that character. The widow applied for 
probate of the will. The caveator besides entering a 
caveat filed an affidavit alleging that the deceased at the 
time he made the will and up to the time of his death 
was a man of weak intellect with very imperfect know¬ 
ledge of English, that the will was procured by the 
widow by undue influence and that the will was not gen¬ 
uine but was in effe;t a forgery. In the last paragraph 
of his affidavit the caveator prayed that the will should 
be proved in solemn form and for liberty to cross-exa- I 
mine the witnesses produced in support of the will. 

Held, that as R. 29 contained the word “merely” the 
last paragraph of the affidavit was not sufficient to bring 
the matter within the terms of R.29. The caveator plead¬ 
ing undue influence was liable for costs. Calcutta Suit 
No. 4 of 1928, Foil.; Ireland v. Rend all, (1866) 1 P. 
and D. 194 ; Cl care v. Cl care, (1869) 1 P. and D. 655, 
Rel. on. ( Costello , /.) SantaSILA DASI v. NaREN- 
DRA Nath. 56 Cal. 55 = A. I. R. 1929 Cal. 290. 
—Ch. 3&—Applicability. 

- Appeal front dismissal of revision—Appeal dis¬ 
missed—Fees of only one Counsel should be allowed — 
No refresher should be all caved. 


- Limitation Act, Arts. 84 and 181 —Neither article 

applies to an application under R. 69— Courts hare dis¬ 
cretion in dealing with the question of time in such 
applications. 

On the question of time, Court has discretion to be 
exercised is pen the well known lines and in the well-esta¬ 
blished mam er on the particular facts of each case. In 
exercising the discretion Courts are not bound l y the 
analogy of Art. 84. ( Rankin , /.) NARFNI KA I.AL v. 
Tarubala DASSI. 48 Cal. 817 = 25 C.W.N. 8C0 = 

661. C. 209 = A. I.R. 1921 Cal. 67. 
—Ch. 36—Claim settled before decree. 

— Attachment before judgment—Suit claim fettled 
before decree—Sheriff is not entitled to penndage^She- 
riff's right to poundage is net common law right. 

A claim to poundage by a Sheriff must be made under 
the express terms of a statute rule or order. He has no 
common law right to reward for executing a writ. 
[Woodgate x.Kuatchbull.{W) 2T.R. 148 at page 1541 
and Graham v. Grill, (1814) 2 M. & S. 294, Foil.] In 
the Calcutta High Court poundage is a charge authorised 
by the 22nd item of Rule 77 cf Ch. 36 cf the Rules of 
Court. The words in the 2nd part of this provision refer 
to that claim which, but fer the satisfaction, compro¬ 
mise or settlement, would, presumably, have resulted in 
a sum of money being levied by the Sheriff in execution. 
The rule does not give the Sheriff a commission upon 
the settlement of every man’s claim made in a suit. 

Where there is no decree and no executicn of a decree 
the fact that the defendant has been compelled in 
effect to give security in case the plaintiffs claim turns 
out to be well founded, dees rot necessarily mean that 
virtually or in truth the Sheriff has collected whatsoever 
the plaintiff may get on a settlement. The terms of 
Rule 77 of Ch. 36 do not mean that in such a case the 
Sheriff is in the same position as if execution of a decree 
had been in progress. Hence where there is an attach¬ 
ment before judgment and subsequently before a decree 
is passed, the plaintiff’s claim - is settled, the Sheriff is 
not entitled to any poundage- Alehin v. WHls. (1793) 5 
T. R. 470 and Mortimore v. Gragg, (1878) 3 C. P. D. 
216, Ref. ( Rankin , /.) A. P. PICKFORD. 7'. JANOKI 
Nath. 26 C.W. N. 673 = 70 I. C. 488 = 

A. I. R. 1921 Cal. 763. 

Relating to Practice and Procedure in District 

Courts. 

—Ch. 1—Case taken on holiday. 

- Ch. 1, R. 2 —Holiday fixed by consent of parties 

for examining defendants' witnesses—PlaintifiTs pleader 
absent—Case adjourned to next day, also holiday, without 
consent of parties—PlaintifiTs pleader absent—Witnesses 
not cross-examined —Suit dismissed—Procedure ww ir¬ 
regular and ease must be re-tried. 
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CALCUTTA IMPROVEMENT ACT (BEN. ACT 
(1911), S. 54. 

With the consent of both the parties a civil Court 
holiday was fixed for the examination of the witnesse* 
to be produced by the defendant. On that date, the plain¬ 
tiff could not bring any pleader to cross-examine the wit¬ 
nesses. The Court thereupon adjourned the suit till the 
next day, which was also a close holiday. The plaintiff, 
however, could not bring any pleader on that day also 
and two witnesses were examined on that day but were 
not cross-examined by the pleader for the plaintiff nor 
by th° plaintiff himself. In these circumstances, the suit 
was ultimately dismissed. 

Held , that there was no consent by either party to the 
adjournment of the case till the next day which also was 
a close holiday. The proceedings of the trial Court were 
irregular and this ii regularity has prejudiced the plain¬ 
tiff and the case should be remitted to the Court of first 
instance to be re-tried 9 All. 366; 30 All. 136; Bcnnet v. 
Porter , (1832; 2 Cr. & J. 622 and Andrews v. Elliott , 
(1855) 6 El. & Bl. 338, Ref. (Mookerjee, A.C.J.and 
Fletcher , /.) LAMBO NATH v. SARUNATHA DaTTA. 
25C.W.N. 330 = 61 I.C. 775 = A I.R. 1921 Cal. 184. 

CALCUTTA IMPROVEMENT ACT (BEN. ACT 
V OF 1911). 

- See also LAND ACQUISITION ACT. 

► -S. 54—Scope. 

- S. 54 (1) does net apply to land affected by scheme 

but included for recoupment only. 

The provisions of S. 54 (1) do not apply to land 
which is affected by the execution of scheme and which 
is included for the purpose of recoupment only. The 
Court ought to give the material words in S. 54 (1) their 
natural meaning ; and if their natural meaning 
is applied to these words, they do not comprise 
lands which have been included by the Improve¬ 
ment Trust in the scheme, not because they are req aired 
for the execution of the scheme but because in their opi¬ 
nion they are ‘affected by execution of the scheme’ and 
are included for the purpose of recoupment only. 
The provisions of S. 62 (5) are not inconsistent with 
this construction. (, Sanderson , C. J. and Richardson , 

/.) Corporation of Calcutta v. The Calcutta 
Improvement Trust. 50 Cal. 531 = 751. C. 346 = 

A. I. R. 1924 Cal. 85. 

CALCUTTA IMPROVEMENT (APPEALS) ACT 
(IMPERIAL ACT XVIII OF 1911). 

—S. 3—Appeal against decision. 

- Appeal lies against decision determining the 

principal of compensation. 

Where the matter in dispute related to the determi¬ 
nation of the exact principle upon which prospects and 
possibilities of future development should betaken into 
account in determining the compensation to be paid for 
property compulsorily acquired, held , appeal lay to 
High Court. ( Mobkerjee and Rankin , J J.) MaN- 

matha Nath Mullik v. Secretary of State. 

28 C. W. N. 461=831. C. 442 = 
A. I. R. 1924 Cal. 574. 

—S. 5—Scope. 

- Pecuniary jurisdiction of Chief Judge of Small 

Cause Court is not limited by S. 5. 

S. 5 does not in any way limit the pecuniary jurisdic¬ 
tion of the Chief Judge of the Small Cause Court of 
Calcutta and his jurisdiction to execute any order of the 
Court is not limited to an order which may come within 
his pecuniary jurisdiction. ( Cuming and B. B. Ghose , 

//.) Nandalal v. Nrityakali Devi. 

31 C. W. N. 142 = 94 I. C. 170 = 
A. I. R. 1926 Cal. 853. 


CALCUTTA MUNICIPAL ACT (1899), S. 141. 

CALCUTTA IMPROVEMENT TRIBUNAL. 
—President's powers. 

- President can make an order as to costs and to- 

execute the same. 

The President of the Calcutta Improvement Tribunal 
is a Civil Court having power to make an order for 
costs and an inherent power to execute such order for 
costs made by him. (Chatterji and Chotzner , JJ.) 

Bata Krishna v. K. Roy. 26 c. W. N. 30 -■= 

65 I. C. 177 = A I. R. 1921 Cal. 413. 

CALCUTTA MUNICIPAL ACT (III OF 1899). 
—Acquisitions for others. 

- Powers of compulsory land acquisition should not 

be exercised to enable another buly to at quire land . 

It was never the policy of the Calcutta Municipal Act 
that the special powers given to the Corporation for 
acquiring land for certain purposes named in the Act 
were to be used to enable another body to acquire land 
through the medium of ths Corporation, however estim¬ 
able the purpose. ( Greaves , /.) MANICK Ch.AND 

v. Corporation of Calcutta. 48 Cal. 916 = 

A. I. R. 1921 Cal. 159. 
—S. 14—Acquisition for Dharmashala. 

- Acquisition of laud for Dharmashala is in 

Municipality's discrdie n. 

The Act, by section 14 and section 556, has expres.Ty 
placed the discretion not with the Board or with a 
Court of Law, but with the Municipality itself. Where 
the Municipality wanted to acquire land for Dharmashala 
near Kali’s temple as well at. for widening the road. 
Held that what Municipality had to consider was not 
the religious beliefs and purposes of those assembling in 
large numbers but what was the situation of the City in 
respect to this assemblage and to the citizens at large in 
view of the general questions of public convenience, 
proper sanitation and the prevention of danger and 
disease. Any enlightened Municipality would carefully 
attend to these questions and endeavour to avoid the 
evils referred to. This is not to be ruled out by a con¬ 
sideration as to the particular form of belief or practice 
of those who would primarily benefit by the improve¬ 
ments made. ( Lord Shaw.) AMULEYA CHANDRA 
BaNERJI V. CORPORATION OF CALCUTTA. 

69 I. C. 114= 16 Mad. L. W. 673 = 
31 Mad. L. T. 155 = 49 I. A. 255 = 49 Cal. 838 = 

27 C. W. N. 125 = 21 A. L. J. 27 = 
37 C. L. J. 67 = A. I. R. 1922 P. C. 333 = 

43 M. L. J. 634.- 

—S. 127—Interpretation. 

- Functions of executive officer tinder those section 

arc ad mi ni serati ve . 

In performing the functions prescribed under Ss. 127 
to 140, the executive officer is acting in an administra¬ 
tive and not in a judicial capactity. (Page and Grahatn, 

J j.) Corporation of Calcutta v. Sheikh 
Keamuddin. 55 Cal. 228 = 46 C. L. J. 260 = 

31 C, W.N. 1040 = 
103 I. C. 533 = A. I. R. 1927 Cal. 802.. 

—S. 141—Burden of proof. 

- Appeal to Small Causes Court—Onus is on 

assessee to prove executive officer's valuation to be either 
excessive or wrong. 

In an appeal under S. 141 from the decision of the 
executive officer to the Small Cause Court, the assessee 
has to satisfy the Court that the valuation at which the 
executive officer has arrived was either excessive or 
wrong. (Page and Graham , //.) CORPORATION OF 

Calcutta v. Shaikh Keamuddin. 55 Cal. 228 = 

46 C. L. J. 260 = 31 C. W. N. 1040 = 
103 I. C. 533= A. I. R. 1927 Cal. 802., 
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CALCUTTA MUNICIPAL ACT (1899), S. 112. 

—S. 142—Powers of High Court. 

-- APfidl to High Court unier S. 142 /■< not a 

second tipped/ within C. P. Code ’, S. 100. 

An appeal lo the High Court under S. 142 (3), Cal¬ 
cutta Municipal Act, is not a second appeal within the 
ambit of S. 100, CM*. Code, and in such an appeal it is 
open to the High Court to reconsider the findings of 
fact arrived at by the Court of Small Causes. 

Page , ./.—The appeal to the High Court under S. 142 
is not preferred under the Code oi Civil Procedure but 
pursuant to the special jurisdiction conferred upon the 
Court of Small Causes and the High Court under the 
Calcutta Municipal Act. {Page and Graham . JJ.) 
CORPORVllON OF C \LCUTTA r\ SHAIKH KEAMUD- 

DL\ 55 Cal. 228-31 C. W. N. 1040 = 

46 C.L.J. 260= 103 I. C. 533 = 
A. I. R. 1927 Cal. 802. 

—S. 198-Applicability. 

- Person in Calcutta tendering for goods to he sup¬ 
plied to the I I mo rah Municipality—Sale of goods to the 
Municipality m pursuance of the tender—Such person 
cannot he held to he carrying on business in lienor ah and 


so cannot he prosecuted for not having a license. 

A person who carried on business in C alcutta tendered 
for certain goods to be supplied to the Municipality of 
Howrah. His tender was accepted and, in pursuance of 
the contract between the parties, the person sold goods 
from time to time to the Howrah Municipality. The 
Howrah Municipality asked him to take out a license 
and prosecuted him for his failure to do so. 

field, that the person could not be said by any stretch 
of language to be one who carried on business in How¬ 
rah and, therefore, the prosecution could not stand. (C • 
C. Chose and Jack. JJ.) S. N. BaNERJFE PENG A I, 

Paint and Varnish Co. 48 C. L. J. 54 = 

10 A. I. GT. R. 565 - 29 Cr. L. J. 786 = 111 I.C. 114 = 

A. I. R. 1928 Cal. 531. 


—S. 228—Interpretation. 

- Rate assessed on building and land — S. 228 

applies. 

The expression building or land m S. 228, includes 
the case of a rate assessed on a building and land and 
such an arrear of rate becomes a charge on the land and 
house. ( Suhrawardy and Cuming, JJ.) NAYAN 

Manjuri Dasi v. Chairman, Hawrah municipa¬ 
lity. 87 I. C. 229 = A. I. R. 1925 Cal. 1067. 

—S. 341—Sheets of tin. 

- Sheets of tin, attached to shop by hinges and sup¬ 
ported by props , forming verandah arc not fixtures. 

Sheets of tin. attached by their side to the shop by 
hinges and supported at the other end by props thus 
forming a verandah over the street and when the props 
are taken away the sheets hang down straight, cannot be 
considered as fixtures and therefore notice under S. 341 
is not necessary. (Chatterjea and Cuming, J J.) Nara- 

yan Kisskn v . Corporation of Calcutta. 

48 Cal. 602 = 33 C. L. J. 377 = 22 Cr. L. J. 619 = 

63 I. C. 155 = A I R. 1921 Cal. 385. 
—S. 408—No waiver of notice. 


- Notice under S. 408 not waived by taking action 

under S. 409. 

Non-compliance with a requisition under S. 408 
imposes a liability on the owner. If the requisite improve¬ 
ments are cairied out by the General Committee 
under S. 409, the default on the part of the owner 
vanishes ; but till the work has been completed, the 
default remains, entire or partial, and the liability of the 
owner to be prosecuted still continues in operation. 
{Mockerfee and Rankin, JJ.) THE CORPORATION OF 

Calcutta v. Bijoy Kumar. 771 C. 529 = 

50 Cal. 813 = 27 C. W. N. 787 = 38 C.L.J. 360 = 

A. I. R. 1924 Cal. 334. 


CALCUTTA MUNICIPAL ACT (1899), S. 569. 

—S. 449—Procedure under new act. 

-—Procedure under S. 363 of the Act of 1923 can¬ 
not be applied to provisions of S. 449 of the old Act. 

It is quite impossible to carry out the provisions of 
S. 449 of the old Act by means of the procedure set forth 
in S. 363 of the new Act A. I. R. 1925 Cal. 1251, Dist. 

( Rankin and Duval, J J.) SATIS H CHANDRA BOSE v. 

Corporation of Calcutta. 53 Cal. 974 = 

44 C. L. J. 37 = 27 Cr. L. J. 1146 = 97 I. C. 666 = 

A. I.R. 1926 Cal. 1138. 

—S. 556 —Acquisition for Dharmashala. 

- Acquisition of land for Dharmashala is in 

Municipality's discretion. 

The Act, by S. 14 and S. 556, has expressly placed the 
discretion not with the Hoard or with a Court of Law, 
but with the Municipality itself. Where the Municipality 
wanted to acquire land for Dharmashala near Kali’s 
temple as well as for widening the road. Held, that what 
Municipality had to consider was not the religious 
beliefs and purposes of those assembling in large num¬ 
bers but what was the situation of the City in respect to 
this assemblage and to the citizens at large in view of 
the general questions of public convenience, proper 
sanitation and the prevention of danger and disease. 
Any enlightened Municipality would carefully attend to 
these questions and endeavour to avoid the evils refer¬ 
red to. This is not to be ruled out by a consideration as 
to the particular form of belief or practice of those who 
would primarily benefit by the improvements made. 
{Lord Shaw.) AMULYA CHANDRA BaNERJEE v. 

corporation of Calcutta. 69 I. C. 114 = 

16 M. L.W. 673 = 31 M.L. T. 155 = 
49 I. A. 255 = 49 Cal. 838 = 27 C. W. N. 125 = 

21 A. L.J. 27 = 37 C.L.J. 67 = 
A. I. R. 1922 P. C. 333 = 43 M. L. J. 634. 

- S. 557-Applicability. 

-/' resumption under S. 557 applies to acquisition 

of entire holding —18 times annual value was assessed 
i wing to similar decision in a similar case. 

The presumption under S. 557, Cl. (</) applies only 
when the entire holding is acquired and not when a 
small portion is acquired and the rent is re-valued for 
the purposes of assessment. However, in view of S. 151 
and the presumption that official acts are properly per¬ 
formed the annual value of the property acquired is the 
difference between the two annual values assessed by the 
Municipality. Hut where the presumption under S. 557 
does not apply the value to be assessed is at 18 times 
the annual value in view of the same number of year’s 
purchase being allowed in a similar case. {Neiubould 
and Chose , JJ.) MAHENDRA NATH SRIMANI v. 

Secretary of State. 811. C. 1004 = 

28 C. W. N. 779 = A. I. R. 1925 Cal. 65. 

-S. 559-Applicability. 

- ■Bye-law 10 framed under C!. (18) is not super¬ 
seded by R. 24 framed by Local government under S. 11 
(2), els. (f) and (/) of Motor Vehicles Act, 1914. 

Bye-law No. 10 framed under cl. (18) of S. 559 of tire 
Calcutta Municipal Act was not superseded by implica¬ 
tion when R. 24 was framed by the Local Government 
under S. 11. Sub. S. (2), cK f f) and (i) of the Indian 
Motor Vehicles Act, 1914. ( Mookerjee, A. C . /. and 
Fletcher, J.) INDIAN MOTOR TAXI CAB CO. v. COR¬ 
PORATION of Calcutta. S3 C. L. J. 19= 

25 C. W. N. 21 = 22 Cr. L. J. 401 = 611. C. 641 = 

A. I. R. 1921 Cal. 107. 

—S. 559—Interpretation. 

-The term “ carriage ” includes a motor car. 

( Mookerjee, A. C. J. and Fletcher. J.) INDIAN MOTOR 

Taxi Cab Co. v. Corporation of Calcutta. 
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CALCUTTA MUNICIPAL ACT (1899), S. 622. 

33 C. L. J. 19 = 25 C. W. N. 21 = 
22 Cr. L. J. 101 = 611. C. 641 = 
A. I. R. 1921 Cal. 107. 

—S. 622—Interpretation. 

- Nm-compliance with requisition for carrying out 

improvements-—Obstruction by some tenants—Onus not 
cotnpletcly absolved. 

It would be unreasonable to construe S. 622(3) in 
the 'rense that an owner, who has not complied with a 
requisition at all is discharged from liability, merely 
because the occupier of a portion of the land has render¬ 
ed compliance impracticable only in part. Upon a fair 
interpretation of S. 622, it appears that the owner is 
discharged from liability only to the extent that com¬ 
pliance is rendered impossible by the conduct of the 
occupier. ( Mockerjee and Rankin , //.) THE CORPORA¬ 
TION of Calcutta v. Bijoy Kumar. 

50 Cal. 813 = 77 I. C. 529 = 38 C. L. J. 360 = 
27 C. W. N. 787 = A. I. R. 1924 Cal. 334. 

—S. 631 -Limitation. 

- Limitation runs from the date of first commis¬ 
sion of offence. 

The period of Limitation under S. 631 begins to run 
from the date of the first commission of the offence, the 
date when the obstruction or projection was first placed 
over the street. {Chatter jea and Cuming. J J.) NARA- 

yan Kissen v. Corporation of Calcutta. 

48 Cal. 602 = 33 C. L. J. 377 = 22 Cr. L. J. 619 = 

63 I.C. 155 = A. I..R. 1921 Cal. 385. 

-The applicant was prosecuted on a complaint, 

dated 11—5—1920 ; the complaint alleged that the accu¬ 
sed had about 5—9—1919 committed an offence under 
Ss. 574 and 466 of the Calcutta Municipal Act by keep¬ 
ing and using an unlicensed workshop for manufacturing 
articles of iron for put poses of trade. Held, that the 
complaint was time-barred under S. 631. ( Ncwbould 
.and Suhrawardy , //.) N. K. SARKAR v. HOYVRaH 

Municipality. 22 Cr. L. J. 559 = 621. C. 575(C). 

— S. 637—Applicability. 

- Section could not by itself include any area in 

Calcutta town. 

Mallik , J. —S. 637 provided for the inclusion of areas 
■within the limits of the Calcutta Municipality. It could 
not, taken by itself, include any area within the town of 
Calcutta. Such an inclusion could be made only under 
Act I of 1907. {Cuming and Mallik , //.) SHIBA KALI 
Kumar v. Chuni Lal. 31 c. W. N. 1007 = 

103 I. C. 674 = A. I. R. 1927 Cal. 748. 

-(Ill OF 1923). 

—Nature of proceedings. 

- Proceedings by Mutiicipal Magistrate are not 

criminal. 

The Act has invested Municipal Magistrates with 
power to deal with certain proceedings under the Act 
which are not criminal proceedings. One of such powers 
is to order demolition of unauthorised structures. ( Suh- 
rawordy and Cammiade , J /.) KriSHAN DAYAL v. 

Corporation of Calcutta. 54 Cal. 532 = 

31 C. W. N. 506 = 101 1. C. 183 = 45 C. L. J. 469 = 

28 Cr. L. J. 407= 8 A. I. Cr. R. 35 = 

A. I. R. 1927 Cal. 509. 

—S. 3—‘ New Building.’ 

— -The test whether a building is new or not within 

the meaning of the Act has reference to the date of 
commencement of the Act. {Rankin and Duval, J J.) 

Satish Chandra v. Corporation of Calcutta. 

53 Cal. 974=44 C. L. J. 37 = 27 Cr. L. J. 1146 = 

97 I. C. 666=A. I. R. 1926 Cal. 1138. 

—S. 27—Applicability. 

- Time to receive deposit money extended by Cor 

D. D—VOL. 1—59 


i CALCUTTA MUNICIPAL ACT (1923), S. 127. 

| poration—Candidate paying his deposit ?noney after 
three days but within extended time—His nomination is 
still rendered void. 

S. 27 is mandatory, and its plain sense is that within 
three days of the nomination the candidate must pay the 
deposit money, otherwise his nomination is render’d 
1 void. The last date fixed for the filing of the nomina¬ 
tion papers was 27th Feb., 1927. As 27th Feb. was a 
; Sunday, the Chief Executive Officer of the Corporation 
1 published a notice in the “ Statesman ” to the effect 
that 27th Feb. being Sunday, the deposit money of the 
; candidates, ordinarily due on 1st March under S. 27 (3) 

I of the Act, would be received up to 5 p. m. of 2nd 
March. A , a candidate for election, paid the deposit 
money on 2nd March. The scrutiny of the nominations 
; was held on 3rd March. .4’s nomination was accepted as 
a valid one and he was duly elected as Councillor for 
the Corporation. 

Held, that his nomination was void. ( Gregory , /A A. 

: B. Mitchell v. J. C. Dutt. 55 Cal. 173 = 

32 C. W. N. 264 = 109 I. C. 739 = 

A. I. R. 1928 Cal. 209. 

—S. 27—Improper acceptance. 

- Improper acceptance of a nomination is an ad¬ 
missible ground for the purposes of S. 46. 

Because the improper rejection of a nomination at the 
I scrutiny, for any of the reasons contained in R. 15, is 
, made a ground for disputing the election, it is not the 
reasonable and correct inference to be drawn from the 
word* of the section that the improper acceptance of a 
‘ nomination which had been rendered void is not an ad- 
■ missible ground for the purposes of S. 46. ( Gregory , 

j.) A. B. Mitchell v. I. C. Dutt. 55 Cal. 173 = 

32 C. W. N. 264=109 I. C. 739 = 

A. I. R. 1928 Cal. 209. 

! —S. 47—Applicability. 

- Corrupt practice—Connivance of candidate or 

1 agent in procuring application material—Connivance 
involves some degree of knowledge on their part—Section 
i need not be construed strictly. 

1 A candidate and his agent had no reason to believe 
that there was any imposture at the time when voters 
I came forward to apply for voting papers in the name of 
persons who were afterwards proved to be dead. When 
1 the rival candidate challenged their identity, the candi- 
1 date merely stood by and the agent identified the voters. 
Held , that there was no corrupt practice by cither 
the candidate or his agent, whose connivance in procur¬ 
ing the application is material, and some degree of 
1 knowledge of the truth on their part must be proved in 
order to establish connivance. The section need not be 
construed strictly. ( Buckland , /.) J. J. COHEN v . 
BiJUN BEHARI. 32 C. W. N. 1155 = 116 I. C. 145 = 

A. I. R. 1929 Cal. 137. 

—S. 127—Interpretation. 

- Annual value—Method of determination indicat¬ 
ed —“ Reasonably expected to let ”— Meaning. 

Per Mukerji and Roy , //.—For purposes of deter¬ 
mining the annual vaiue under S. 127, the standard 
value upon which the rates have to be calculated is the 
value of the property to the owner which is to be 
measured, whether he occupies the property himself or 
lets it to a tenant, by the amount of rent per annum it 
would be worth to a hypothetical tenant. And to find 
out what a hypothetical tenant will give, such a tenant 
must not be taken who does not want the premises for 
the use for which they are built, but wants to use them 
for some other purpose, unless it can first be shown that 
they cannot be let for the purpose for which they are 
built. The Queen v. London and North-Western Rail.-- 




931 


DECENNIAL DIGEST, 1921—1930. 


932 


CALCUTTA MUNICIPAL ACT (1923), S. 131. 

rciiv Company (1874) 9 Q. 11. 134; Thr Queen v. The 
S , /W Board for London ; (1886) 17 Q. B. D. 738 and 
10 Mad. 38. Re!, on. {Rankin, C. J. Burl/and and 
C a unmade, JJ .) CORPORATION OF CALCUTTA V. 
ASH L TOSH DK. 31 C. W. N. 864-1031. C. 683 = 

46 C. L. J. 535 = A. I. R. 1927 Cal. 659. 

—S. 131—Burden of proof. 

- Onus is not on Corporation to prove increase in 

value of laud. 

The onus is not on the Corporation, where the Corpo¬ 
ration seek to increase the assessee’s assessment, to show 
that the value of the land has increased ; it is for the 
assessee to show that if has not increased. 
A. I. R. 1927 Cal. 802, Ref. {Kanfin, C.J. C. C. Ghosh 
and Buekland, JJ.) CORPORATION OF CALCUTTA v. 

Jalajbasini Debi. 

47 C. L. J. 315 = 32 C. W. N. 378 = 
109 I. C. 618 = A. I. R. 1928 Cal. 450. 

—S. 131—Limit of increase. 

- Assessment cannot be increased a bear the standard 

rent under Calcutta Kent Act (1920), S. 26. 

Ter Kan kin, C. J., Buekland and Cammiadc , J J., 
agreeing with Makerji , Roy, J., dissenting .—The 

Corporation of Calcutta, in assessing certain premises 
under S. 131, sub-S. (l)of the Calcutta Municipal Act. 
while the Calcutta Rent Act, 1920. is in force, are not 
competent to increase the assessment above the standard 
rent under S. 2, sub-S. (f), Cl. (/) of the Calcutta Rent 
Act, 1920, (Kankin, C. J . Buekland and Cammiadc, 
JJ.) CORPORATION OF CALCUTTA v. ASHl’TOSH 

I) E 31 C. W.N. 864 = 46 C.L.J. 535 = 

103 I. C. 683 = A. I. R. 1927 Cal. 659. 

—S. 140 —Order not award. 

- Land Acquisition Act (1894), S. 12. 

Cuming, J. —There is no analogy between the Land 
Acquisition Collector making an award and an execu¬ 
tive officer of the Municipality passing orders under 
S. 140 as to assessment. 32 Cal. 605, Ref. {Rankin, 
C. J., C. C. Chose and Buekland, JJ.) CORPORATION 

of Calcutta v. Jalajbasini I)kpi. 

47 C. L. J. 315 = 32 C. W. N. 378 = 109 I. C. 618 = 

A. I. R. 1928 Cal. 450. 

—S. 141—Interpretation. 

- Assessee not adducing evidence against assessment 

—Assessment should be confirmed. 

The appeal which is given to the Court of Small 
Causes by the Calcutta Municipal Act is really a pro¬ 
ceeding by which an administrative act is challenged 
before a judicial tribunal. It is intended that it should 
not be treated as an ordinary appeal from civil Court, 
but is an occasion on which the party complaining must 
have an opportunity of adducing evidence if he wants, 
to show that the decision of which he complains is 
wrong. If, therefore, no evidence at all is adduced to 
show that the Chief Executive Officer’s determination is 
wrong, it is the Judge’s duty to dismiss the appeal and 
confirm the assessment. {Rankin, C.J. C.C. Ghose and 
Buekland. JJ.) CORPORATION OF CALCUTTA r. 

Jalajbasini Debi. 47 C. L. J. 315 = 

32 C. W. N. 378»-109 I. C. 618 = 

A. I. R 1928 Cal. 450. 

—-S. 141—Recording Evidence. 

— — 1 Small Cause Judge should record evidence suffi¬ 
cient to enable appellate Court to decide whether decision 
of trial Court was right or wrong. 

As the law provides for an appeal from the decision 
of Small Cause Court Judge revising the valuation by 
the corporation for assessment of rent and taxes, it is 
incumbent upon the trial Judge in such a case to record 
the evidence in such way as to enable the appellate 
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! Court to come to its own decision whether the decision 
of the trial Judge is right or wrong : A. I. R. 1927 Cal. 
659, Ref. {B. B. Chose and Bose, J J.) CORPORATION 

of Calcutta v. Maniklal De. 

33 c. W. N. 1173 = A.I.R. 1930 Cal. 306. 

Appeal to Small Cause Court—Evidence should 
be recorded in full. 

Per Mukcrji , J. —The law having provided for an 
appeal from the decision of the Small Cause Court 
Judge, it is desirable that the evidence should in such 
cases be recorded in full. ( Rankin , C. J. Buekland 
and Cammiadc , JJ.) BeHARI LAL SEN v. INDRA 
Narayan. 31 C. W. N. 864=1031. C. 683 = 

46 C. L. J. 535 = A. I. R. 1927 Cal. 659. 

—S 142—Nature of appeal. 

- Appeal to ILigh Court—Question of fact can be 

' gone into — C P. Code, S. 100. 

An appeal to the High Court under S. 142 (3) is not 
a second appeal as contemplated by S. 100, C. P. Code, 
and the appeal is not restricted to questions of law only 
{Cuming, J., contra)-, A. I. R. 1927 Cal. 802, Ref. 

( Rankin , C. J. C. C. Ghosh and Buekland , //.). 

Corporation of Calcutta v, Jalajbasini Debi. 
47 C. L. J. 315 = 32 C. W. N. 378 = 109 I. C. 618 = 

A. I. R. 1928 Cal. 450. 

—S. 175—Applicability. 

- Rr. 12 to 14 need not be resorted to where appli¬ 
cation for cancellation of notice is not disposed of— 
Magistrate must decide whither license is necessary — 
Mere issue of notice does not conclude the case. 

Where the accused was informed that bis representa¬ 
tion for the cancellation of the notice was receiving at¬ 
tention. 

Held, that the accused was under no obligation 
whatsoever to avail himself of the provisions of Rr. 13 
; and 14 of Sch. 6. 

Held, further that the Magistrate, apart from the 
question of the accused’s availing himself or not of the 
provisions of Rr. 13 and 14 of Sch. 6, was bound to 
find if it was necessary for him to take out a license. 
(C. C. Chose and Duval, JJ.) UMFSHCHANDRA V. 

| CORPORATION OF CALCUTTA. 43 C. L. J. 231 = 

27 Cr. L. J. 549 = 93 I. C. 1045 = 

A. I. R. 1926 Cal. 614. 

—S. 175—Interpretation. 

- Even if person carries only passengers yet he is 

carrier within Sch. 6, item 18. 

Even if a person carries only passengers for hire yet 
he is a carrier within the meaning of Sch. 6, item 18, 
for any person who carries goods or passengers for hire 
or gratuitously by land or water is a carrier. ( Cuming , 
J.) S. M. CHAUDHURY v. CORPORATION OF CAL¬ 
CUTTA. 34 C. W. N. 452 = A. I. R. 1930 Cal. 368. 

—S. 271—Interpretation. 

- Ss. 271 and 278 (1) (b)— Whether there is pro¬ 
per access to privy is question in which corporation is 
not interested and requisition for that purpose is not 
covered by S. 278 (1) (b)— It has to see only whether 
accommodation is sufficient and privy is in sanitary 
condition. 

The words “take such other order ” must be con¬ 
strued ejusdem generis with the words preceding. 
Whether proper access is available to a privy by people 
living in a particular portion of a house is a question in 
which the corporation is not prima facie interested. The 
tenants having just grievance can take such steps for 
securing proper access as the law provides but the cor¬ 
poration is only entitled under the Municipal Act to see 
that privy is in a sanitary condition, and the privyac 
commodation is sufficient. A requisition by the corpora¬ 
tion that proper access should be provided to a privy is 
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not, therefore, covered by S. 278 (1) {b). (. Suhrawardy , ! 

/.) Bishnu Pada v. Corporation of Calcutta. 

51 C. L. J. 469 = A. I. R. 1930 Cal. 285. 

—S. 271 —Pendency of Suit for ejectment. 

- Pendency of suit for ejectment of tenant , or 

existence of injunction against owner of premises or mere 
application under S. 52/ would not relieve owner from 
liability for conviction for non-compliance with notice 
under S.2/\but such proceedings cannot be ignored 
while considering what should be proper sentence for 
offence of non-compliance. 

The pendency of a suit in ejectment against the tenant 
or the existence of an injunction against the owner of the 
premises restraining him from taking possession of the ! 
premises or even the mere filing of an application under 
S. 527 would not be sufficient to relieve the owner from 
a liability for a conviction for non-compliance with a 
notice under S. 271 requiring him to erect privies con¬ 
nected with the premises. One cannot entirely overlook, 
however, the existence of such proceedings in considering 
the gravity of the offence and in determining the proper 
sentence. ( Mukerji , /.) JUMAN SADAGAR v. CORPO¬ 
RATION of Calcutta. 30 Cr. L. J. 1026 = 

119 I. C. 369 = 1929 Cr. C. 172 = 

A. I. R. 1929 Cal. 490. 
—S. 299—Scope and Interpretation. 

- Interpretation and scope of—Inapplicablity of 

corresponding prolusions of the Act of 1899. 

According to S. 299 of the Act a person may be served 
with notice for any alleged unlawful encroachment. The 
words “ fixture attached to a building” should be con¬ 
strued as they stand and the structure complained of 
whether constructed either before or after the “building” 
is within the section. The corresponding provision of 
the Act of 1899 which required the building to be erect¬ 
ed before the fixture does not govern the interpretation 
of the present Act. 23 C. W. N. 752, Ref. ( Pearson 
and Mallik , //.) PURNA CHANDRA DUTT v CORPO¬ 
RATION of Calcutta. 1929 Cr. C. 72= 

A. I. R. 1929 Cal. 440. 

—S 346—Refusal of notice. 

- Corporation cannot refuse notice under S- 359— 

Bustee owner prosecuted and fined under S. 346 is im¬ 
material --Prosecution within six months of notice is 
not valid. 

It is obligatory on the Corporation to accept notice 
given to them under S. 359 and it is not open to them 
under the section to refuse to accept such a notice and 
the owner of the bustee giving the notice is entitled to 
six months’ time, allowed by the section within which he 
is to effect the removal of all the huts standing on the 
land. It is immaterial whether the bustee owner had 
already been prosecuted and fined for neglect to carry 
out a requisition under S. 346; he is entitled to serve a 
notice under S. 359 on the Corporation and to get six 
months’ time allowed under that section for the removal 
of all the huts on the land, but it is open to the Cor¬ 
poration if, on the expiry of the six months from the 
date of the notice, the huts had not been removed to 
revive once more the former proceedings under S. 346. 
The Corporation are clearly not entitled to prosecute the 
bustee owner within six months from the date of notice. 

(Cuming and Gregory , JJ.) BARADAPRASAD ROY 
z/. CORPORATION OF CALCUTTA. 44 C. L. J. 579 = 

99 I. C. 933 = 28 Cr. L. J. 197 = 

7 A. I. Cr. R. 330 = A. I. R. 1927 Cal. 218. 
—S. 363—Administration of Oath. 

Party to proceeding under , is not exempted from 
administration of oath wider Cr. P. Code , S. 342. 

A party to a proceeding under S. 363 of the Calcutta 
Municipal Act relating to demolition of an unauthorised 
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structure is not an accused person and as such is not 
exempted from administration of oath under S. 342 of 
theCr. P. Code, A. I. R. 1925 Cal. 1251, Expl. 

{Suhrawardy and Cammiade , JJ.) KlSHEN DAYAL 
v. CORPORATION OF CALCUTTA. 54 Cal. 532 = 

31 C.W. N. 506 = 101 1. C. 183 = 45 C. L. J. 469 = 

28 Cr. L. J. 407 = 8 A. I. Cr. R. 35 = 

A. I. R. 1927 Cal. 509. 

—S. 363—Applicability. 

- Calcutta Municipal Act {III of lt99 B.C.), 

S. 449- Bengal General Clauses Act {I of 1899 B.C .), 
8 —Effect of saving—Demolition order for building 
built without sanction before the new Calcutta Municipal 
Act , 1923 —Sanction by General Committee to proceed 
under S. 449 of the old Municipal Act , reaffirmed by the 
new Corporation—Demolition order is not valid. 

A prosecution had been sanctioned by the General 
Committee under S. 449 of the oldAct (III B.C. of 1899) 
but the case was actually started under the new Act (III 
B.C. of 1923) by the new Corporation and notice upon 
the party was issued and an order of demolition was 
passed. 

Held , that whether the proceedings were under S. 363 
or 364 cf Act III B.C. of 1923, they were irregular and 
the order of the Municipal Magistrate was not justified 
as the party had not been heard by the Corporation 
before sanction for prosecution was given. 

Held, further that the proceedings under S. 449 of 
the Calcutta Municipal Act (III B.C. of 1899) could only 
be started by the General Committee and, therefore, in 
respect of unauthorized structures which existed before 
1st April 1924. when the Calcutta Municipal Act of 1923 
came into force, there was, after the passing of the latter 
Act, nobody competent to take proceedings under S. 449 
of the Act of 1899. (, Sanderson , C. J. and Panton , /.) 

Ram Gopal Goenka v. Corporation of Calcut¬ 
ta. 29 C. W. N. 898 = 90 I.C. 317 = 52 Cal. 962 = 

26 Cr. L. J. 1533 = A. I. R. 1925 Cal. 1251. 
—S. 363—Burden of proof. 

Onus of proving that work was done more than 
five years preinously is on owner. 

Under S. 363 (2), the question before the Magistrate 
is not whether the Corporation has shown the date of 
the work being done or thar the date was within five 
years of the institution of the proceedings but whether 
the owner has established to his satisfaction that the 
work has been done more than five years previously. 
{Rankin, C ../. and Patterson , J.) Ram GOPAL GOENKA 
V. CORPORATION OF CALCUTTA. 50 C. L. J. 527 = 

1930 Cr. C. 222 = A.I.R. 1930 Cal. 222. 
— S. 363—Demolition not punishment. 

The demolition of unlawfully erected work is not 
a punishment within the meaning of S. 363. 8 C. W. N. 
142, Foil. {Suhra7oardy and Cammiade , JJ.) KlSHEN 

Dayal v. Corporation of Calcutta. 

54 Cal. 532 = 31 C. W. N. 506 = 101 I. C. 183 = 

45 C. L. J. 469 = 28 Cr. L. J. 407 = 

8 A. I. Cr. R. 35 = A. I. R. 1927 Cal. 509. 

—S. 363—Necessity for privacy. 

However necessary for privacy it is breach of 
S. 363 to erect boundary walls 18 feet high without sanc¬ 
tion Magistrate's discretion ordering demolition held 
rightly exercised. 

A person without sanction and in defiance of the 
Calcutta Municipal Act and rules of the Corporation 
erected a boundary wall 18 feet high though under law 
he was limited to a height of 10 feet and the Magistrate 
ordered demolition. It was admitted that the walls were 
necessary for securing privacy of the premises. 

Held ,{Per Buckland and Graham , //.), that there 
was breach of S. 363 read with S. 3 (7) and the order 




935 


DECENNIAL DIGEST, 1921—1930. 


936 


CALCUTTA MUNICIPAL ACT (1923), S. 363. 


CALCUTTA MUNICIPAL ACT (1923), S. 449. 


of demolition by the Magistrate was valid and legal and 
the discretion was rightly exercised. (Per Suhrawardy, 
contra). That Magistrate should not as a course of 
equity order demolition and that Magistrate did not 
exercise proper discretion when he took into account 
simply the fact that the structure was put up without the 
sanction of the Corporation. ( Buckland, J. On difference 
between Suhrawardy and Graham, J J f) SHAM LAL v. 

Corporation of Calcutta. 1929 Cr. C. 525 = 

33 C. W. N. 777 = A. I. R. 1929 Cal. 781. 

—S. 363—Old Act. 

- Procedure under S. 363 cannot be applied to pro¬ 
visions of S. 449 of old Act . 

It is quite impossible to carry out the provisions of 
S. 449 of the old Act by means of the procedure set forth 
in S. 363 of the new Act. A. I. R. 1925 Cal. 1251, 
Dist. (Rankin and Duval , J J .) SaTISH CHANDRA 
BoSEr.-. CORPORATION OF CALCUTTA. 

53 Cal. 974 = 44 C. L. J. 37 = 27 Cr. L. J. 1146 = 

97 I. C. 666 = A. I. R. 1926 Cal. 1138. 
—S. 363—Scope and Discretion. 

- Discretion should be exercised on equitable 

grounds. 

Suhrawardy , S. 363 is not imperative inasmuch 
as it says that the Magistrate may make an order direct¬ 
ing that such erection etc., or so much thereof as has 
been executed unlawfully be demolished or altered. 
One of the grounds on which such an order can be 
passed is that the erection has not been commenced 
after obtaining the permission of the Corportion, but 
the section makes it discretionary with the Magistrate 
to make such an order and it has been interpreted by 
the Court that the discretion vested in the Magistrate 
under this section should be exercised on equitable 
ground. 33 Cal. 287 ; 34 Cal. 341, Foil. ( Buckland, 
J. On difference between Suhrawardy and Graham, //.) 

Sham Lal v. Corporation of Calcutta. 

1929 Cr. C. 525 = 33 C. W. N. Ill = 

A I. R. 1929 Cal. 781. 
— S. 385—No Continuance of offence. 

- Conviction under S. 385 (1 ) read with S. 488 

(1) —Continuing to work mill after conviction is not 
continuance of the offence—Second conviction is bad. 

The accused set up a flour millintending to work it 
by electricity without the previous written permission 
of the Corporation and was convicted under S. 385, 
Cl. (1) read with S. 488, Cl. (1), and was sentenced to 
pay a fine on 30th March, 1927. After the said con¬ 
viction, he worked the mill from 1st April onwards. 
For this he was prosecuted for having committed an 
offence under S. 385, Cl. (1) read with S. 488, Cl. (2), 
and was sentenced to pay a daily fine of Rs. 10. 

Held, that once the mill has begun to work with 
electricity, ecc., the thing passes beyond the range of 
intention and it cannot be said to be a continuance of 
the same offence, but must be regarded as a new 1 
offence altogether and the conviction is bad in law and 
must be set aside. {Mukerji, J.) MURLIDHAR RAM 
V. CORPORATION OF CALCUTTA. 32 C. W. N. 591= ' 

108 I. C. 241 = 29 Cr. L. J. 361 = 
10 A. I. Cr. R. 7 - A. I. R. 1928 Cal. 387. 
S. 406—Applicability. 

- Accused found taking delivery of consignment of 

ghee discovered to be adulterated is not guilty of offence 
under S. 406. 

An accused was found by a Food Inspector unloading 
a consignment at a railway station. One of the tins 
which the accused said, contained ghee, appeared to the 
Food Inspector to contain something else. He accord¬ 
ingly seized the consignment and took it to the Munici 
pal Office. Thereafter he purchased for a sum of four 


annas a sample of one of the tins for analysis and the 
analysis, when made, disclosed the fact that the ghee 
was grossly adulterated. Upon these facts, the accused 
was convicted. 

Held , that he could not be convicted of an offence 
under S. 406. ( Chotzner and Lort-Williams , //.) 

Akhoy Kumar Ghose v. Corporation of 
Calcutta. 32 C. W. N. 842= 

A. I. R. 1928 Cal. 320. 

—S. 406—Compulsory sale. 

- Compulsory sale is not sale within S. 406. 

A compulsory sale made under the provisions of 
S. 424, Cl. (1) cannot make any person amenable to 
the punishment provided for under S. 488 of the Act. 
{Chotzner and Lort Williams, J J.) AKHOY KUMAR 

Ghose v. Corporation of Calcutta. 

32 C. W. N. 842 = A. I. R. 1928 Cal. 320. 

—S. 418—Interpretation. 

- - "Prosecution" includes proceedings under S. 421, 

Graham, J. —The word “prosecution” used in S. 418, 
sub-S. (2) does not necessarily connote prosecution for 
an offence, and where it is intended to be so used it is 
usual to state so in plain terms. Prosecution in its 
wider or more general sense means a proceeding by way 
of indictment, or information, and as used in S. 418 
(2) it may include such proceedings as those taken 
under S. 421 of the Act. ( Suhrawardy and Graham, 

//.) daulat ram v. Corporation of Calcutta. 

49 C. L. J. 502 = A. I. R. 1929 Cal. 283. 

—S. 421—Burden of proof. 

- —Article ordered to be destroyed —Onus is not on 

Corporation to prove that the article was intended for 
human consumption. 

It cannot be contended that because S. 418, Cl. (2) 
puts the burden upon the accused to prove that the 
article is not intended for human consumption in a case 
of prosecution under the chapter, it indicates that in all 
other cases, e. g ., in a case where the article is ordered 
to be destroyed under S. 421, the onus will be upon the 
Corporation to prove that it is intended for human 
consumption. {Suhrawardy and Graham , //.) 

Daulat Ram v. Corporation of Calcutta. 

49 C. L. J. 502 = A. I. R. 1929 Cal. 283. 

—S. 424—Procedure not followed. 

Where the procedure prescribed by S. 424 of the Act 
was not followed, conviction under S. 412 was set aside. 

{Makerji, /.) LALJI RAM v. CORPORATION OF 
Calcutta. A. I. R. 1928 Cal. 243. 

-S. 449—Applicability. 

- Bengal General Clauses Act (/ of 1899 B. C.), 

5. 8 —Effect of saving—Demolition order for building 
built -without sanction before the new Calcutta Munici¬ 
pal Act , 1923— Sanction by General Committee to pro¬ 
ceed under S. 449 of the old Municipal Act, re-affirmed 
by the new Corporation— Demolition order is not valid . 

A prosecution had been sanctioned by the General 
Committee under S. 449 of the old Act (III B.C. of 
1899), but the case was actually started under the new 
Act (III B.C. of 1923) by the new Corporation and 
notice upon the party was issued and an order of demo¬ 
lition was passed. 

Held, that whether the proceedings were under 
S. 363 or 364 of Act III, B.C. of 1923, they were 
irregular and the order of the Municipal Magistrate 
was not justified as the party had not been heard by 
the Corporation before sanction for prosecution was 
given. 

Held, further that the proceedings under S. 449 of 
the Calcutta Municipal Act (III B.C. of 1899) could 
only be started by the Genera! Committee and, there- 
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fore, in respect of unauthorized structures which 
existed before 1st April, 1924, when the Calcutta Muni¬ 
cipal Act of 1923 came into force, there was, after the 
passing of the latter Act, nobody competent to take pro¬ 
ceedings under S. 449 of the Act of 1899. (Sanderson, 
C. J. and Panton , /.) RAM GOPAL GOP.NKA v. COR¬ 
PORATION of Calcutta. 52 Cal. 962 = 

90 I. C. 317 = 26 Cr. L. J. 1533 = 
29 C. W. N. 898 = A. I. R. 1925 Cal. 1251. 

— S. 488 —No Continuing offence. 

- Re-thatching of roof with leaves and allowing it 

to remain in contravention of the requirements of R. 7 
is ?iot a continuing offence. 

Where the owner of a hut put new golpatta leaves 
upon the old framework of the roof of his hut and the 
charge against him on that occasion was that he had 
entirely re-thatched the roof of the hut with new gol¬ 
patta, and thereafter another prosecution was instituted 
and it was contended on behalf of the Corporation that 
because the accused had not pulled down the golpatta 
roof or altered it in accordance with the requirements 
of R. 7, Sch. 17, he was guilty of a continuing offence. 

Held, that he was not guilty of continuation of the 
offence within S. 488 (2), as allowing the roof to 
remain is not a continuation of the offence of making 
the roof. Marshall v. Smith , 8 C. P. 416, Cons. 

( Rankin , C. J. and C.C. Ghose , /.) CORPORATION OF 

Calcutta v. Ananta Dhar. 56 Cal. 126 = 

114 I.C. 402 = 30 Cr. L. J. 296 = 12 A. I. Cr. R. 147 = 

32 C. W. N. 696 = A. I.R. 1928 Cal. 336. 

—S. 488—Scope. 

-So long as there is no disobedience by a party to 

the order of demolition of an unauthorised structure 
passed by the Magistrate, he commits no offence. 
(Suhrawardy and Cammiaie, JJ.) K ISHEN DAYAL 
V. CORPORATION OF CALCUTTA. 54 Cal. 532 = 
31 C. W. N. 506 = 1011. C. 183 = 8 A. I. Cr. R. 35 = 

45 C. L. J. 469 = 28 Cr. L. J. 407 = 

A. I. R. 1927 Cal. 509. 
—S. 531—Revision of orders. 

- Order of Magistrate appointed under S. 531 is 

revisable by High Court — Cr. P. Code , S. 6. 

The Municipal Magistrate appointed under S. 531 is 
a Court of inferior criminal jurisdiction within the 
meaning of S. 6, Cr. P. Code, and orders for demoli¬ 
tion passed by such a Magistrate are subject to revision 
by the High Court under Ss. 435 and 439, Cr. P. Code. 
Further, an order for demolition is a judicial order 
and whether made in the exercise of the Magistrate’s 
civil or criminal jurisdiction is open to revision by the 
High Court. 43 Mad. 146 (P. C.), Foil. ( Sanderson , 
C. J. and Panton , /.) RAM GOPAL GOENKA v. 

Corporation of Calcutta. 29 C. W. N. 898 = 
90 I. C. 317 = 52 Cal. 962 = 26 Cr. L. J. 1533 = 

A. I. R. 1925 Cal. 1251. 
—S. 533—Duty of Magistrate. 

— S. 533 must be taken to be subject to the provi¬ 
sions of S. 200 (b), Cr. P. Code—Cr. P. Code , S. 200 
(b). 

Provisions of S. 533, Calcutta Municipal Act, must 
be taken to be subject to the provisions of S. 200 (b), 
Cr. P. Code, and a Municipal Magistrate is bound to 
examine the complainant before recording conviction of 
a person under S. 291 (2), Calcutta Municipal Act. 
(C.C. Ghose and Gregory , //.) AMBICA PROSAD DAS 

v. Corporation of Calcutta. 48 C. L. J. 190 = 
114 I.C. 82 = 32 C. W. N. 1091 = 30 Cr.L. J. 231 = 
12 A. I. Cr, R. 204 = A. I.R. 1928 Cal. 483. 

—S. 535—Application for Costs. 

• “ Order passed wider S. 535 (2) (a)— Person in 
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whose favour order was passed claiming costs by subse¬ 
quent application—Magistrate can consider that ques- 
i tion. 

There is nothing in the terms of S. 535 or in any 
other section, which prevents the Magistrate from taking 
into his consideration on a date subsequent to the date 
of order under S. 535 (2) (<r)the question of costs 
raised by an application by the person in whose favour 
that order was passed. (6\ C. Ghose and Panton , J J.) 

Corporation of Calcutta v. T. H. E. Edwards. 

57 Cal. 497 = A. I. R. 1930 Cal. 487. 

—S. 537—Scope. 

- Provisions of S. 248, Cr. P. Code , are not 

affected by S. 537— Powers under S. 537 arc to be exerci¬ 
sed in accordance with Cr. P. Code , S. 248. 

The provisions of S. 248, Cr. P. Code, have not 
been affected or abrogated in cases or proceedings by 
the Corporation by the provisions of S. 537 of the Cal¬ 
cutta Municipal Act. S. 537 of the Municipal Act is 
merely an enabling section and the powers given there¬ 
under to do the various acts specified therein can only 
be exercised in accordance with the provisions of the 
Cr. P. Code. (C. C. Ghose and Duval , //.) SlSHIR 

Kumar v. Corporation of Calcutta. 

53 Cal. 631 = 96 I. C. 648 = 43 C. L. J. 369 = 
30 C. W. N. 598 = 27 Cr. L. J. 984 = 

A. I. R. 1926 Cal 786. 

—S. 538—Applicability. 

- Provisions are not applicable to a suit for pay¬ 
ment of money of the Provident Fund—Provident 
Funds Act (IX of 1897), S. 5. 

A suit against the Calcutta Corporation for payment 
of money in the account of the Provident Fund of the 
deceased by his legal representative is not one in res¬ 
pect of any act purporting to be done by the Corpora¬ 
tion under the Calcutta Municipal Act, and so the pro¬ 
visions of S. 538 as to limitation do not apply to such a 
suit. A.I.R. 1928 Cal. 542, Affirmed. ( Rankin , C.J. 
and C. C. Ghose , /.) CORPORATION OF CALCUTTA 

v. Asoke Kumar De. 55 Cal. 1231 = 

32 C.W.N. 515 = 113 I.C. 166 = A.I.R. 1928 Cal. 743. 

- Special period of limitation does not apply to a 

suit by the son for the recovery of Provident Fund of 
an employee of the Corportion. 

Special period of limitation prescribed in S. 538 can¬ 
not apply to a suit, against the Corporation of Calcutta, 
in which the plaintiff claims as the only son and sole 
heir of his deceased father to recover from the Corpora¬ 
tion a certain sum on account of his father’s Provident 
Fund, unpaid salary and contributions for the pur¬ 
chase of a war bond. ( Buckland , J.) ASHOKE 

Kumar De v. Corporation of Calcutta. 

115 I. C. 271 = A. I. R. 1928 Cal. 542. 

—S. 557—New Procedure. 

- New procedure prescribed by Act V of 1926 is to 

be applied to proceedings in contravention of the old 
Act as well as the new Act. 

By Act V of 1926 provision has been made whereby 
proceedings relating to a contravention of the provisions 
of the Calcutta Municipal Act, 1899, are to be taken in 
the manner prescribed by the Act of 1923; in other 
words, the new procedure is to be applied to contraven¬ 
tion of the old Act as well as to contravention of the 
new Act. (Rankin, C. J. and Buckland , /.) Ram 
GOPAL V. CORPORATION OF CALCUTTA. 

55 Cal. 964 = 47 C. L. J. 208 = 32 C. W. N. 454 = 

10 A. I. Cr. R. 174=29 Cr.L J. 509 = 
109 I.C. 237=A.I.R. 1928 Cal. 207. 

—S. 557—Scope and effect. 

- Effect and Scope enunciated. 
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CALCUTTA MUNICIPAL ACT (1923), Sell. 17. CALCUTTA POLICE ACT (1866), S. 46. 


The effect of Cl. (4), S. 557-A is this that between 
August 1926 and August 1927, in a proceeding for 
demolition of structure under S.363 even although five j 
years may have expired, a legal proceeding would have 
been competent because the clause was intended as an 
extension of limit in view of the fact that legal pro¬ 
ceedings had not been possible effectively for some 
considerable period prior to the amending Act. The 
clause does not say and it does not mean that no legal 
proceeding under S. 557-A is ever to betaken after the 
expiry of one year from August 1926. What it says is 
that if in the Act or any other law a legal proceeding 
between August 1926 and August 1927 would have been 
barred it is not to be barred until August 1927. Such 
a clause at no time was of any use to anyone except to 
the Corporation, and that in a case in which it was 
desired to get an extension of some restrictive period of , 
limitation imposed by some other section of the Act or 
some other law. (Rankin, C. /. and Patterson , /.) RAM 
Gopal Goenka v. Corporation of Calcutta. 

50 C.L.J. 527 = 1930 Cr.C. 222 = A.I.R. 1930 Cal. 222. 

—Sch. 17—Scope. 

-Rules 30 and 32 are intended to affect buildings 

and structures dealt with by the Act of 1399 and were 
never intended to apply to boundary walls which are 
included in the term “building” by the Act of 1923. 
(B tie kland , J. On difference between Suhrawardy and 
Graham , //.) SHAM LAL KHETTRY V. CORPORA¬ 
TION OF CALCUTTA. 1929 Cr.C. 525 = 

33 C. W. N. 777 = A. I. R. 1929 Cal. 781. 

CALCUTTA POLICE ACT (IV OF 1866.) 
—Detention for unlimited period. 

- Deputy Commissioner in Calcutta has no perwer 

of detention for unlimited period. 

There is no power of detention for an unlimited 
period in the Deputy Commissioner, Calcutta by viitue 
of his being a Justice of Peace. ( Mukcrji , /.) EMPEROR 
r-. Ranch KO\vri DUTT. 52 Cal. 67 = 86 I. C. 414 = 

29 C. W. N. 300 = 26 Cr. L. J. 782 = 

A. I. R. 1925 Cal. 587. 

—S. 3.—Interpretation. 

-“Profit or gain” is the cardinal constituent of the 

definition of a “common gaming house” ( Muker/i , /.) 
Puran Mull v. Emperor. 33 C. W. N. 668 = 

1929 Cr. C. 325 = A. I. R. 1929 Cal. 644. 

—S. 44—Applicability. 

- Members of association alleged to carry on busi¬ 
ness for purchase and sale of jute for future delivery — 
No delivery intended — Accused are guilty under S. 44. 

Certain persons were members of an association 
called the Bengal Jute Association which carried on 
business at particular premises in respect of transac¬ 
tions for purchase and sale of jute for future delivery. 
It was found that there was no intention between the 
parties either to take or give delivery. 

Held , that the accused were guilty under S. 44, their 
intention being to gamble and not to deal in jute. ( Ran¬ 
kin , C.j.) Thakurdas Mundra v. Emperor. 

A. I. R. 1930 Cal. 637. 


Under S. 47, Police Act, if gaming instruments are 
found in a house, the presumption is that it is a common 
gaming house, provided the finding of the instrument is 
in conformity with S. 46. The search in consequence 
of which the find takes place must, therefore, be of a 
place of which a search warrant is issued and no such 
presumption can be drawn from search 'resulting in find 
of a place which is not ordered to be searched. ( Muker- 

ji , /.) AH Yung */. Emperor. A.I.R. 1930 Cal. 369. 

—S. 45—Scope. 

-A. 45 must be read with definition of gaming in 

S. 2 of Bengal Act IV of 1919. 

S. 45, Calcutta Police Act, must be read having 
regard to definition of gaming in S. 2 of Bengal Act IV 
of 1913. A petition began with the statement that “at 
No. 160, Harrison Road, cotton figure gambling has 
been carried on;” it went on with the statement that 
“all that happens is that a person who wants to take 
money will go to a stall-keeper as Modi; a number of 
them infest the place; every one of them has a book in 
which entries are made of the stake made by gamblers.” 

Held, that on these statements it is not possible to 
say that that does not disclose an offence under S. 45. 

> ( Sanderson, C. J. and Richardson>J.) BAJRANG LALz'. 

Emperor. 33 C. L. J. 287 = 25 C. W. N. 428= 

22 Cr.L.J. 599 = 62 I.C. 871 = A I. R. 1921 Cal. 719. 

—S. 46—Defect in Warrant. 

- Warrant under S . 46 defective — Presumption 

under S. 47 should not be raised. 

Where a search warrant purported to have been 
issued under S. 46 of the Act was defective; 

Held, that no presumption under S. 47 that the 
house in question was a common gaming house should 
be raised : A.I.R. 1926 Cal. 966, Appl. ( Suhrawardy 
and Cammiade , //.) GoUP MOHAN v. EMPEROR. 

46 C. L. J. 186 = 9 A.I. Cr. R. 25 = 28 Cr.L.J. 871 = 

104 I. C. 711 = A. I. R. 1927 Cal. 801. 

—S. 46—Interpretation. 

-“ Reason to believe ” is not same as “cause to sus¬ 
pect”—Officer issuing warrant must judicially have 
reason to belirve. 

The expression “reason to believe” is entirely differ¬ 
ent from the expression “cause to suspect.” The police 
may have cause to suspect that a certain house or place 
is used as a common gaming house, but the officer who 
issues the warrant has to bring his judicial mind to bear 
upon the question and he can only issue the warrant 
contemplated uncier S. 46 of the Act, if in his opinion 
there is reason to believe that a certain house or place 
is used as a common gaming house. (C. C. Ghose and 
Chotzner , //.) WALVEKAR v. EMPEROR. 

53 Cal. 718 = 30 C. W. N. 713 = 27 Cr. L. J. 920 = 

96 I. C. 264 = A. I. R. 1926 Cal. 966. 

I —S. 46—Proof of contents. 

- Warrant issued under A. 46 is not public record 

—Its contents must be proved in a regular way — Evi- 

, deuce Act , S. 57 (7). 

A warrant issued under the provisions of S. 46 of the 
Calcutta Police Act is not a public record and there is 
no presumption of any kind attaching to it; therefore. 


- Conviction under S. 44 require r sufficient evi- the contents thereof must be proved in the popular way 

deuce of gain. and, therefore, it is incumbent vipon the prosecution to 

For conviction under S. 44 it is necessary to have .prove that a warrant of this description was in strict 
sufficient evidence of the element of “profit or gain.” compliance with the provisions of S. 46 of the Act and 
(Muker ji, /.) PURAN Mull v. Emperor. that it was issued after information upon oath had been 

33 C. W. N. 668 = 1929 Cl*. C. 325 = brought before the issuing officer and after such enquiry 

A. I. R. 1929 Cal. 644, as he thought it necessary to make had been made. 
—S. 45— Presumption. (C.C. Ghose and Chotzner , JJ.) WALVEKAR v. 

- Presumption is inapplicable where search in F.MPEROR. 63 Cal. 718 = 30 C. W. N. 713 = 

consequence of which find takes place is of place other 27 Cr. L. J. 920 = 96 I. 0. 264 = 

than that ordered to be searched. - A. I. R. 1926 Cal. 966, 
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—S. 46 —Regularity of warrants. 

- Warrants — Presumption under S. 114, Evidence 

Act , does not apply—Essential preliminaries must be 
proved to have been observed. 

S. 114, Ill. (e) of the Indian Evidence Act cannot be 
relied upon in order to presume the regularity of warrants 
under S. 46, Calcutta Police Act, and unless the law 
expressly says that proof shall be required, evidence 
ought to be required in every case of this description 
that the essential preliminaries precedent to the issue of 
snch a warrant have been complied with. (C.C. Chose 
and Chotzner , //.) WaLVEKAR v. EmpeROR. 

53 Cal. 718 = 30 C.W. N. 713 = 27 Cr. L. J. 920 = ! 

96 I. C. 264 = A. I. R. 1926 Cal. 966. 

—S. 54—Scope—Interpretation. 

- To uphold conviction actual physical and not 

potential posses si on of the ‘ thing' in some shape or form 
Js necessary—Meaning of the terms , ‘ possession ’ and 
‘ thing' explained. 

Per Mukerji , /.—The word ‘ possession ’ should be 
understood in a sense ejusdem generis with the words 
‘conveys’ and ‘offers and etc.’and in the sense of 
actual physical possession. The word ‘thing’ appears 
in the section, in sub-S. (1) as “ anything ” and in sub- 
S.(2) as “the thing” and must necessarily mean tangible 
moveable property having a corporeal existence and 
capable of being handled. It is the suspected thing 
itself in some shape or -form that can form the subject- 
matter of a case under S. 54. If a man was in posses- ; 
sion of stolen gold ornaments and had got it melted or 
converted into gold, the gold is still the thing itself in a 
different shape or form. If instead of having the gold j 
in his hand he keeps it in his house or with a friend 
or goldsmith, the gold is still in his possession. To such 
a case the section will apply. If a man deposits money 
in a bank, or purchases a cash certificate with it, the 
money loses all its identity and it cannot be said that he 
is still in actual physical possession of the money as a 
tangible piece of moveable property. The cash certifi¬ 
cate or the fixed deposit receipt may represent the money 
ior certain purposes but it is not the money itself as a 
‘ thing ’ in another shape or form of such thing. 

( Graham , /. Contra.) ( Buckland , J. on difference 
between Mukerji and Graham , J J.) RaDH^A KRISHNA 

•Gupta z/. Jamunadas Fatehpuria. : 

33 C. W. N. 477 = 49 C. L. J. 506 = 
31 Cr. L. J. 59 = 120 I. C. 250= 1 
1929 Cr. C. 31 =A. I. R. 1929 Cal. 401 (403). 

—S. 54-A—Applicability. 

- Prosecution must show that accused had stolen 

goods found with him. • 

For the purposes of S. 54-A of the Police Act, it is 
obligatory on the prosecution to show that there is reason 
to believe that the goods had been stolen or fraudulently 
obtained. The mere evidence of the Police that second¬ 
hand articles of clothing were recovered from the house 
of the accused would hardly warrant one in saying that 
the articles had been stolen or fraudulently obtained. 
(Walmsley and Suhrawardy , //.) RASIK Lal DAS v. 
Emperor. 711. C. 503 = 26 C. W. N. 712 = 

24 Cr. L. J. 151 = A. I. R. 1922 Cal. 492. 

-To justify a conviction under S. 54-A of the Cal¬ 
cutta Police Act, there must be reason to believe that the 
article has been stolen or fraudidently obtained. No con¬ 
viction can be had in the absence of a reasonable ground 
for suspicion. ( Richardson and Huda, JJ.) BaI DaS 
S'. Alim Bux Khan. . 23 C. W. N. 1053 = 

> 59 1. C. 554(l) = 22Cr. L. J. 122. 

—SL 54 -A—Burden of proof. • . ? 

< S.i 54 -A is feVolutioftary tin its provision of 


casting the entire burden of proof on the accused. 

The provision contained in S. 54-A is revolutionary 
in its character, as it relieves the prosecution of its 
ordinary burden of proof in a criminal case, beyond what 
is necessary to create a reasonable suspicion, and throw 
the entire onus on the accused of removing that suspicion. 
A penal provision of this character should be strictly 
construed. ( Buckland , J. On difference between Mukerji 
and Graham , J J.) RADHA KRISHNA v. JAMUNADAS 

Fatehpuria. 33 c. W. N. 477 = 

49 C. L. J. 506 = 31 Cr. L. J. 59 = 
120 I. C. 250=1929 Cr. C. 31 = 
A. I. R. 1929 Cal. 401. 
—S. 54-A—Condition precedent. 

- Condition precedent is that property in possession 

of accused is stolen property. 

There must be reason to believe that the property 
found in the accused’s possession was stolen property as 
a preliminary condition before the accused can be 
called on to account for that possession. 20 B. 348 ; 22 
C. W. N. 936 and 23 C. W. N. 1053, Ref. (Ncwbould 
and Suhrawardy , //.) TULSI TOLINI v. EMPEROR. 

721. C. 372 = 24 Cr. L. J. 372= 
50 Cal. 564 = A. I. R. 1923 Cal. 596. 
—S. 54-A—Trial under I. P. Code. 

When an accused has been tried under Ss. 381 and 
411, I. P. C. he may be convicted of an offence under 
S. 54-A, Calcutta Police Act, though not separately 
charged with it. A. I. R. 1923 Cal. 596, Foil, but not 
Appr.; 29 Cal. 481, Ref. (Buckland, J. on difference 
between Mukerji and Graham , JJ.) RADHA KRISHNA 

Gupta v. Jamunadas Fatehpuria. 

120 I. C. 250 = 33 C. W. N. 477 = 
49 C. L. J. 506 = 31 Cr. L. J. 59 = 
1929 Cr. C. 31 = A. I R. 1929 Cal. 401. 

—S. 62-A—Kirpans exceeding limit. 

Carrying kirpans, exceeding nine inches in length , 
in the town of Calcutta is illegal—Notification of 
Commissioner of Police dated 21 st October , 1922. 

The carrying of a sword by calling it a kirpan, excee¬ 
ding nine inches in length, in the town of Calcutta, is an 
offence under S. 62-A read with notification of Comis- 
sioner of Police dated 21st Oct. 1922. (Ghose and 
Cuming , JJ.) KRIPAL SlNGH z/. EiMPEROR. 

811. C. 940 = 25 Cr. L J. 1116 = 50 Cal. 912 = 

A. I. R. 1924 Cal. 231. 
—S 68—Applicability and effect. 

" Cr. P. Code , S. 403 (1 )—Conviction under 
Calcutta Police Act , S. 68 —Trial under Merchants 
Shipping Act , S. 103 (4) on the same facts is barred. 

Where the accused, an officer of a steamship, was 
convicted under S. 68 of the Calcutta Police Act on a 
charge of drinking and disorderly conduct creating a 
disturbance hy assaulting the Captain of the vessel and 
sentenced to pay a fine, and the Captain subsequently 
filed a complaint on the same facts under S. 103 (4) of 
the Merchants Shipping Act charging the accused with 
having assaulted him and he was convicted under the said 
section and sentenced. 

Held, that the substantial charge under the Police 
Act being “ assault,” Cr. P. C. S. 403 (1), 2nd part is a 
bar to a second conviction upon the same facts under a 
different enactment, namely, the Merchants Shipping 
Act. (Rankin and Chotzner , JJ ) ALFRED LAIRD 

V. Emperor. 99 I. c. 1033 = 31 c. W N 195 = 

28 Cr. L. J. 233 = 7 A.I. Cr. R. 386 = 

■ A. I. R. 1927 Cal. 224. 
— S. 76—Period of detention. 

- Deputy Commissioner of Police cannot detain 

arrested person longer than is necessary to bring him 
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/<•/', re Magistrate—He cannot order his detention till 
completion of police investigation. 

A Deputy Commissioner of Police by virtue of his 
powers as a Justice of the Peace or otherwise, cannot i 
lawfully order the detention in police custody of a person 
arrested without warrant, for any longer time than is 
necessary to enable such person to be brought before a 1 
Presidency Magistrate, nor can he lawfully order that the 
detention of any such person as aforesaid at a police 
station or in police custody shall continue until the police 
investigation shall have been (a) further advanced, or 
(//) completed, notwithstanding that the time within 
which such person might have been brought before a | 
Presidency Magistrate has elapsed. Cr. Mis. Case 51 of 
1920, Overruled. ( Chatter fee , Greaves , Rankin , Ronton 
and Maker ji , //.) MUHAMMAD SULEMAN v. 

Emperor. 54 Cal. 218 - 44 c. L. J. 138 = 

30 C. W. N. 985 = 27 Cr. L. J. 1201 = 

7 A. I. Cr. R. 298 = 97 I. C.861 = 
A. I. R. 1926 Cal. 1121 (1127) (F. B.). j 

- Arrest under orders of Deputy Commissioner of 1 

Police—Persons arrested can be detained in Police 
custody till investigation is over , but if they cannot be 
released on bail they should be produced before a Magis- | 
{rate without unreasonable delay. 

It is not the duty of the Deputy Commissioner of 
Police, a Justice of the Peace, to place an offender 
forthwith before a Magistrate, for in the first instance : 
there is no period mentioned in the Calcutta Police Act 
within which this must be done, and in the second place 
as a Justice of the Peace, the Deputy Commissioner is 
entitled to take such steps as may be necessary to com- I 
plete an investigation before placing the matter before a 
Magistrate. A. I. R 1925 Cal. 587, Rel, on. It is also 
proper that if the officer does not see his way to release 
the petitioners on bail, he should produce them before a 
Magistrate with as little delay as possible, so that the ! 
Magistrate may determine whether in the circumstances ; 
of the case the persons arrested are entitled to be 
enlarged on bail, and if there is any improper exercise 
of such power, that can be corrected by the High Court 
under suitable provisions of the law, such as S. 49l, 
Cr. P. Code. {Suhrawardy and Duval , //.) SRILAL 

Agarwalla v. Emperor. 44 C. L. J. 134 = 

97 I. C. 945= 27 Cr. L, J. 1185. 

—S. 78 -A—Complainant’s Statement. 

- Statements made by complainant under S.7S-A 

must be allowed to be used in evidence. 

A statement by the complainant during investigation to 
a Police Inspector reduced into writing and entered in a 
diary must be produced before the Court and allowed to 
be proved by the defence. (, Suhrawardy , /.) PaN- 

chanan Mukherjeep. Emperor. 

33 C. W. N. 203= 116 I. C. 160 = 30 Cr. L. J. 577 = 
12 A. I. Cr. R. 448 = A. I. R. 1929 Cal 257. 

—S. 78 A—Powers of police. 

- A statement obtained in contravention of S. 78-//, 

Sub-S. (3), is not admissible—Police have no general 
inherent pawer in matters of investigation apart from 
the powers conferred on them by Acts and Circulars. 

There are no powers inherent in the Police which are 
not expressly set out in the four corners of the Calcutta 
Police Act. All investigations by the Police must be 
controlled, in the mofussil, by the Cr. P. C. and in 
Calcutta by the Police Act itself or by any circular 
Orders issued. Taking of statements generally by the 
Police apart from the provisions of any Act and then 
putting the statements so taken in evidence against the 
person by whom they were made is not permissible. 
(<Greaves and C. C. Ghose , //.) SATYA CHARAN 


Mitter v. Emperor. 53 Cal. 650 = 

30 C. W.N. 427 = 45 C. L. J. 15 = 

27 Cr.L. J. 602 = 94 I. C 266 = 

A. I. R. 1926 Cal. 586. 

CALCUTTA PORT ACT V III OF 1890). 

—S. 83—Addition of bandh. 

- Adding bandh to Hoogly river — Addition is an 

erection. 

If a person adds a platform or bandh to the existing 
bed of Hoogly river, within the limits of the Port of 
Calcutta, it is an erection within S. 83. ( Teunon and 
Suhrawardy , J J.) BENODE BEHARI BaGCHI v. HOOK. 

22 Cr. L. J. 504 = 62 I. C. 328 (Cal.). 

—S. 83—Effect. 

- Section prohibits structures on private land and 

thus interferes with private rights. 

S. 83 does expressly deprive owners of property of 
their rights. It prohibits the erection of certain struc¬ 
tures on private land. i. e. y land below high water mark 
which is clearly an interference with the rights of the 
owners. If it were assumed that all land below high 
water mark is the property of the Crown to which no 
other person had any rights, the provisions under the 
Act would have been superfluous since it would not be 
necessary to provide a special statute for the removal of 
structures erected by trespassers. ( Ncwbould and B . 
B. Ghose , //.) RADHA KlSSEN CHAMRIA v. EMPE¬ 
ROR. 51 Cal. 1030 = 841.0.941 = 

26 Cr. L. J. 397 = A. I. R. 1925 Cal. 404. 

—S. 84—Injunction by Civil Court. 

- Proceedings for contravention of S. 83 cannot be 

stopped by an in}unction by a Civil Court. 

The Commissioners for the Port of Calcutta cannot 
be restrained by injunction by a Civil Court from pro¬ 
ceeding with a certain criminal prosecution instituted by 
them against certain persons under S. 84, Calcutta Port 
Act, for contravention by the said persons of the provi¬ 
sions of S. 83 of the Act. ( C. C. Ghose and Chotzner r 

JJ.) Commissioners for the Port of Calcutta 
v. Suraj MULL Julan. 55 Cal. 978 = 

112 I. C. 712 = 32 C. W. N. 576 = 
i A. I. R. 1928 Cal. 464. 

| —S. 84—Removal of obstruction. 

|- Conviction under — Commissioners themselves- 

\ should remoi'e obstructions . 

j Where a person is convicted under S. 84 he should 
not be dircted to remove the obstruction. The Port 
Commissioners should themselves remove the obstruc¬ 
tion under S. 84 (1). (Teuncm and Suhrawardy , JJ.J 

Benode Behari Bagchi v. Hook. 

22 Cr. L. J. 504 = 62 I. C. 328 (Cal.). 

CALCUTTA RENT ACT (in OF 1920). 

—Alteration of order. 

- Order fixing standard rent is judgment in rein 

and cannot be altered on application by subsequent 
tenant. 

An order passed by the Rent Controller fixing the 
standard rent is an order which affects the house and 
it is therefore one which operates as a judgment in ran 
and the question cannot be re-opened on the application 
of a subsequent tenant. No doubt the standard rent 
can be altered or varied under certain circumstances, for 
instance, when there has been any alteration in the pre¬ 
mises or an additional burden has been cast upon the 
landlord or similar circumstances, but that does-not 
! show that the judgment fixing the standard rent is not 
a judgment in rent and that it can be re-opened at any 
subsequent time. ( Suhrawardy and Graham , //.) 
AHMUDDIN V. BANKU BEHARI. 31 C. W. N 308 = 

1001. C. 781 = A. I. R. 1927 Cal. 305. 
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CALCUTTA RENT ACT (1920)—Application. 
—Application. 

-AVhere a landlord transfers his rights, wholly or 

partially the Act must be applied as it stands to the new 
rights and the new relations thus created. {Sanderson, 
C. J. and Richardson , /.) SALEH ABRAHAM v. 

Manekji COWASJI. 50 Cal. 491 = 75 I. C. 521 = 

A. I. R. 1924 Cal. 57. 

- C. P . Code, 0. 41, R. 33 —Suit by landlord to 

eject tenant after giving notice—Calcutta Rent Act in 
force when suit dismissed—Rent Act expiring at the 
hearing of the appeal—Rent Act was held to be not 
applicable—Interpretation of statutes—Expiry of Act 
before decision in appeal. 

It is true that an appellate Court has to decide a case 
as it was presented before the trial Court and on a con¬ 
sideration of which the original judgment is based. But 
if the right claimed is one which has either ceased to 
exist or been modified by certain events which have 
transpired since the decree of the trial Court, the Court 
is bound to take notice of it in order to give just and 
proper relief to the parties to the appeal before it. The 
plaintiff let his premises to the defendant and standard 
rent was fixed under the Rent Act of 1920. On 14th 
March 1925, the plaintiff gave a notice to the defendant 
asking him to vacate the premises by the end of March 
1925. The defendant not having vacated within the 
time allowed to him, a suit was instituted on 13th May 
1925, for ejectment against the defendant. The trial 
Court dismissed the plaintiff’s suit on the ground that 
the defendant was protected from ejectment under the 
provisions of S. 11, Rent Act. This order was pro¬ 
nounced on 30th July 1926. There was an appeal by 
the plaintiff against the decree of the trial Court. The 
appeal came on for hearing on 29th July 1927. In the 
meantime the Rent Act expired on 31st March 1927 and 
ceased to exist. The appeal was heard and allowed. 
Defendant came on second appeal. 

Held, that the case was rightly decided as on the day 
the lower appellate Court delivered its judgment, the 
law applicable was the general law, i.e ., T. P. Act and 
the tenancy having been validly determined under it, a 
decree ordering ejectment was correct. {Suhrawardy 
and Graham, //.) SURESH CHANDRA CHATERJEE 

v. Kanti Chandra Battacharjee. 

47 C. L. J. 530 = 110 I. C. 715 = 
A. I. R. 1928 Cal. 436. 

—Powers of controller. 

- Premises let for more than Rs. 250 before 

November 1918— Application after the Act to fix 
standard rent of a part of the premises—Court can fi?id 
what proportion of rent should be fixed for the part. 

Where certain premises were let out before 1st Nov. 
1918 for more than Rs. 250 and after the Act an appli¬ 
cation was made to fix the standard rent of a portion of 
the premises originally let, | 

Held'. that the Rent Controller has power, for the 
purpose of fixing standard rent, if necessary for him, to 
decide what portion of the rent, originally paid for the 
entire premises was to be allocated in respect of pre¬ 
mises in respect of which an application is made, so as 
to determine whether he has jurisdiction to deal with 
the matter. {Greaves and Mukerji, //.) HURSUK 
Das Thakur Dasv. Gouri Charan law. 

87 I. c. 796 = A. I. R. 1926 Cal. 372. 
—Property outside Calcutta. 

* Lease includitig property outside Calcutta — Par - 

ties not really intending to create tenancy in respect of 
such-property-—Rent Controller has jurisdiction to fix 
standard'-rint fork he property in Calcutta. 

D. D.—Vol. 1—60 


Calcutta RENT ACT (1920), S. 2—Pans and 
i Lights in building. 

Where a lease of property in Calcutta included also 
property outside Calcutta to which the Calcutta Rent 
Act could not apply, and it was found that there was 
no genuine intention on the part of the lessor that the 
tenant should be put in possession of that property, and 
that such property was included in the lease to evade 
the provisions of the Rent Act, 

: Held', that the Rent Controller had jurisdiction to fix 

a standard rent in respect of the Calcutta property. 
{Greaves and B. B. Ghose , J /.) L. R. COUNSEL v. 
SUKUMAR1 Debi. 53 Cal. 115 = 911. C. 417 = 

30 C. W. N. 114 = A. I. R. 1926 Cal. 250. 

—Revision. 

-High Court is not entitled to revise President’s 

decision even if on going through the evidence High 
Court should think he has devoted an insufficient 
amount of attention or attributed an insufficient impor¬ 
tance to one element of a question of fact. {Rankin and 

Page , //.) BaSanti Charan Sinha v. Rajani 
Mohan Chatterjee. 28 C. W. N. 467 = 

83 I. C. 368 = A. I. R. 1924 Cal. 629. 

—Tenant’s status after notice. 

- Tenant ceasing to be a tenant cannot take advan¬ 
tage of the Act. 

After a landlord gives a notice to quit, the tenant 
thereafter becomes a trespasser and can no longer claim 
the advantage under the Act. {Sanderson, C. J. and 
Buckland, /.) W. & T. AVERY, LTD. v. KESSORAM 
PODDER. 30 C. W. N. 152 = 92 I. C. 1001 = 

A. I. R 1926 Cal. 481. 

—S. 1 (4)—Proviso (inserted by Act I of 1924)— 
Effect of amendment. 

- Proceedings before President, C. I. T. not over 

on 31-3-24— Premises of higher montJily rental than 
Rs. 250 on 1-11-18— No appeal lies to President, C.I.T . 

By the Calcutta Rent (Amendment) Act 1924 (Bengal 
Act No. I of 1924) the duration of the Calcutta Rent 
Act of 1920 was extended until the end of March 1927, 
but it was provided by this last amending Act that after 
the 3lst March 1924, the principal Act should cease to- 
apply to any premises the rent of which exceeded 
Rs. 250 a month or Rs. 3,000 a year, on the 1st Novem 
her 1918. 

Held : that the President of the Calcutta Improve¬ 
ment Tribunal was right in holding that by virtue of 
this proviso he could not entertain appeals to him from 
decisions of the Rent Controller in cases in which the 
proceedings before him had not terminated on the 31st 
March 1924, if such proceedings related to premises the 
rent of which exceeded Rs. 250 a month or Rs. 3,000 a 
year on the 1st November 1918. {Greaves and Chakra- 
varty , J J.) KUNDAMUL DaLMIA v. W. DYER. 

29 C. W. N. 281 = 861.0.139 = 52 Cal. 551 = 

A. I. R. 1925 Cal. 571. 

—S. 2—Applicability. 

- Tenant at sufferance is a tena?it within S. 11. 

A monthly tenant, whose period of tenancy had ter¬ 
minated and who received a notice to quit before the 
Act came into force, remains a tenant within the scope 
of S. 11, though he is not a tenant under S. 2. {Ran¬ 
kin, /.) Bithal Das Chandak v. Lalbehari 
Dutt & Sons. 49 Cal. 369 = 681. C. 361 = 

25 C. W.N. 967 = A. I. R. 1922 Cal. 391. 

—S. 2—Fans and lights in building. 

- Whether electric fans and lights go with the pre¬ 
mises demised defends upon the intention of parties and 
their agreement. 

It depends on the intention of the parties and on the 
nature of the agreement to be gathered from the.same 
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CALCUTTA RENT ACT (1920), S. 2—Hire of 

furniture. 


CALCUTTA RENT ACT (1920), S. 9—Scope and 
Meaning. 


whether electric fans and lights are intended to go with 
and to form a part of the premises or building demised. 
A.I.K. 1924 Cal. 868, Dist. {Greaves and B. B. Chose , 
JJ.) I). I). BARBAK v. DEBENHAM. 53 Cal. 123 = 
42 C. L. J. 87=30 C.W.N. 274 = 901. C. 4 = 

A. I. R. 1926 Cal. 469. 

—S. 2—Hire of furniture. 

- Controller cannot ftx hire of furniture though 

he can of premises in a furnished flat hut parties to the 
original agreement are unaffected by the order. 

The Rent Controller cannot fix the hire of furniture 
though he is entitled to fix the standard rent of premises 
where they are comprised in a furnished flat. Though 
the controller or the tribunal as the case may be. may 
make an order about the standard rent to be paid in 
respect of premises when such premises have been let 
at a given rent which includes payment for the use of 
furniture, still the liability of the parties under the ori¬ 
gin.d agreement remains unaffected, whatever be the 
effect of such an order as between other parties or in 
other circumstances. The order does not determine the 
agreement. (Buckland, J.) ELLEN EVELINE WELLS 
JOHN DICKINSON AND CO., LTD. 

28 C. W. N. 77-1=811. C. 853 = 
A. I. R. 1924 Cal. 868. 

—S. 2-Interpretation. 

- Premises includes different blocks. 

It cannot be said that because a house consists of 
different blocks, consisting of servants’ quarters and 
offices, garage and the main building, it is not premises 
within the meaning of the Act. {Cuming and B. B. 

Chose , JJ.) s. G.P. Singh v. Probodh Kumar. 

53 Cal. 479 = 30 C. W. N. 308 = 95 I. C. 289 = 

A. I. R. 1926 Cal. 681. 

-‘ Premises' does not mean part of a hut. j 

The definition of premises as given in S. 2 (r) does j 
not cover a part of a hut. {IVoodroffe and Chose , JJ.) 

Ramgolam Kalwar v, Gumti Shaw. 

69 I. C. 976 = A. I. R. 1924 Cal. 535. 

- ‘First let'—Entire building let out—Sub-letting 

■of part thereof is not ‘first letting *. 

If the words “first let” in S. 2 {f) (ii) should be con¬ 
strued to mean first letting between the tenant and the 
sub-tenant, the object of the Act may be frustrated. If 
such a construction is accepted, then an entire premises 
may be taken on lease by a tenant at a rent of Rs. 500 
a month, and he may sub-let in four flats at a rent of 
Rs. 500 or at any rent he pleases for each flat, each of 
which will be a first letting so far as that particular flat 
is concerned. {Chatter fee and Cuming. J J.) REBEIRA 
■V. Elias E. M. Iacob. 27 C. W. N. 569= I 

77 I. C. 623 = A. I. R. 1923 Cal. 553. 

-“ Premises”—Property whether premises depends 

upon the purpose for which it was let. 

To see whether a property comes within the term 
‘premises’ as defined in the Act it is necessary to ascer¬ 
tain the purpose for which the premises were let. The 
Rent Controller will have to determine whether the pre¬ 
mises in question were let for the purposes mentioned in 
S. 2, Cl. {c) of Calcutta Rent Act, though on the ques¬ 
tion what was the purpose of the original letting the 
actual user of the premises may be evidence. ( Wood - 
roffc and Ghose , JJ.) ABDUL HUQ v. MOHAMADDIN. 

671. C. 302 = A. I. R. 1923 Cal. 311. 

- Workshop is not "premises". 

A workshop is not within the meaning of the word 
■“premises” as used in the Calcutta Rent Act. The 
mere fact that the Engineer of the Company had a re¬ 
tiring room, or that a room was used for the purpose of 


an office connected with the workshop does not bring 
the case within the word “premises” as used in the Rent 
Act. {Chattcrjec and Cuming , JJ.) INDIAN ENGI 
NEERING AND MOTOR CO., LTD. V. GLADSTONE 
WVLUE & CO. 26 C. W. N. 102 = 68 I. C. 907 = 

A. I. R. 1921 Cal. 470. 

—S. 2—What is standard rent. 

- Standard rent is fixed by Act—Application to 

Controller is not necessary. 

Prinia facie the standard rent mentioned in sub-S. fi) 
of Cl. (/) of S. 2 should be the standard rent, and 
in the absence of any application by the landlord to 
fix it at a higher rate, under S. 15 the “standard rent” 
should be taken to be the rent at which the premises 
were let on the 1st of Nov. 1918 with the addition of 
ten per cent, as provided by sub-S. (/). It is not neces¬ 
sary that an application should be made to the Rent 
Controller to fix it. {Sanderson. C. J, and Buckland , 

/.) W. & T. Avery, Ltd. v- Kessoram Podder. ’ 

30 C. W. N. 152=92 I. C. 1001 = 

A. I. R. 1926 Cal. 481. 

—S. 4—Provision for renewal. 

- Demise for 3 years with prevision for renewal 

is not one for five years or upwards—High Caurt will 
exercise powers of revision , if Rent Controller fails to 
exercise his pinucrs under Rent Act. 

Where the demise was clearly for a period of three 
years the fact that there was option for renewal for a 
further period of three years after the expiration of the 
first three years does not make it a lease for five years 
or upwards within the meaning of S. 4, Sub-sec. 3. If 
the Rent Controller has refused to exercise the jurisdic¬ 
tion conferred upon him by the Calcutta Rent Act, the 
High Court will interfere under S. 115. {Greaves and 
B. B. Chose , JJ.) BASANTA CHAKAN SlNHA v. 
RAJANI MOHAN CHATTERJEE. 861. C. 227 = 

49 Cal. 928 = 26 C. W. N. 711 = 39 0. L. J. 85 = 

A. I. R. 1922 Cal. 514. 

—S. 8—Method of deciding application. 

- Application for standardization of rent must be 

decided though relationship of landlord and tenant 
ceases after proceedings are begun. 

There is nothing in the Act to justify the dropping of 
a proceeding which has been started regularly under the 
Act because one of the parties was not at the date of 
the hearing occupying the position which he did at the 
commencement of the case. When a case has been 
regularb started there must be some direct provision in 
law to disqualify it from being carried to the end. 
{Suhrawardy and Page , JJ.) F. D. BELLEW T. 

Elke. 51 Cal. 577 = 

29 C. W. N. 30 = 78 I. C. 874 = 
A. I. R. 1924 Cal. 715. 

—S. 9—Scope and Meaning. 

- Premium paid in pursuance of an agreement 

prior to 15-3-20 is not prohibited. 

The meaning of S. 9 with its sub-sections and proviso 
is that if a grant of a tenancy is made after the com¬ 
mencement of the Act, and if a fine or premium is re¬ 
quired as the consideration thereof, and if it has been 
paid after the date of the commencement of the Act, 
the tenant can recover it from the landlord, unless the 
payment, which has in fact been made, was in accord¬ 
ance with the agreement entered into before the l5th 
March 1920. {Sanderson y C. J. and Rankin, /.) 
RAM CHUNDER SEROWJIF. V. COWRI NATH DATTA. 

53 Cal, 492 = 971. C. 376= 
A. I, R. 1926 Oal. 927. 
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CALCUTTA RENT ACT (1920), S. 11—Appli- i 
c ability. 

- S. 11 —Applicability. 

- Breach of covenant by tenants to repair — Re - j 

moved of fixtures contrary to covenant—Tenants were I 
held not liable to forfeit the protection of the Rent Act. 

The defendants had committed a breach of one of the 
•covenants in that when they vacated the premises they 
removed certain fixtures which they had no right to 
.remove and when they gave up possession the premises 
were not in good and substantial repair and condition in 
•accordance with the terms of the lease. 

Held, that the fact that the defendants had commit¬ 
ted a breach of that covenant when they gave up posses¬ 
sion of the premises, was not sufficient to disentitle 
them to the protection of the Rent Act during the 
whole of the period during which they were holding 
over after the expiry of the term of their lease and that 
the landlord was merely entitled to damages for the 
breach of covenant and not to any mesne profits on the 
footing that the tenant’s possession after the expiration 
of the term of the lease was wrongful. {Sanderson. C. 
J. and Rankin , J.) G. M. HAY v. BONOMALI 
MULLICK. 881. C. 589 = 29 C. W. N. 636 = 

A. I. E. 1925 Cal. 791. 

- Person having sufficient premises letting it out 

■and trying to eject tenants in other premises — Require- 
ment is not bona fide. 

To allow a landlord who has premises sufficient for 
•his requirements to eject tenants because he chooses for 
his own convenience or profit to deprive himself of the 
'use of the premises which he is occupying would be to 
■defeat the objects of the Act. It is not sufficient that a 
plaintiff in order to defeat a plea under the Calcutta 
Rent Act, should merely say that he desires the premises 
■bona fide for his own occupation. The word in the Act 
is not “ desire ” but “ require.” This involves some¬ 
thing more than a mere wish and involves an element 
•of need to some extent at least The tenant is justified 
in paying rent to the Controller month by month once 
there has been a refusal by the landlord to accept it. 
'{Buckland, J.) REKHABCHAND DOOGAR v. J. R. 
B’CRUZ. 69 I. C. 963 = 26 C. W. N. 499 = 

A. I. R. 1923 Cal. 223. 

- Agreement for lease—Tcnant paying standard 

sent regularly , cannot be ejected. 

There was an agreement for a lease, though finally 
fixed, after occupation by the tenant. The tenant, 
however contended that the rent fixed was high and got 
•standard rent fixed by the Controller after notice to 
the landlord. The approximate standard rent was paid 
monthly to the Controller and the covenants for the 
deposit of rent and the advance rent were complied 
with. 

Held, the rent of the premises was the statutory rent 
fixed by the Controller and so long as the conditions 
were complied with, the landlord was not entitled to a 
decree for ejectment. ( Greaves, /.) AHINDRA Nath 

Chatterjee V. E. K. TwiSS. 49 Cal. 150 = 

70 I. C. 75 = A. I. R. 1922 Cal. 394. 

-- 1f a monthly tenant docs not pay the rent regu¬ 
larly landlord has right to eject him. 

If the tenant does not pay regularly the rent charge¬ 
able under the Act, he is not entitled to the benefits of 
the Act and the landlord is entitled to get an order for 
•ejectment. The privilege under the Act is given to a 
tenant who pays his rent and performs the conditions 
and to no one else: {Rankin, J.) BithaL Das 

Chandak v. Lalbehari dutt & Sons. 

‘ 49 Cal. 369 = 25 C. W. N. 967 = 68 I. C. 361 = 

1 .lr.0 ’ 1 A. I. R. 1922 Cal. 391. 


CALCUTTA RENT ACT (1920), S. 11—Harmless 
breach. 

- Defaulting tenant — Benefit of section 11 cannot 

be given. 

The Act gives to a mere monthly tenant considerable 
fixity of tenure upon a condition, namely, that he is a 
rent-paying and not a defaulting tenant. Where the 
rent payable for certain premises on the first November 
1918 was Rs. 65 and not Rs. 55 as alleged by the tenant, 
and the sum of money which the tenant had paid to the 
Rent Collector was insufficient to meet either the con¬ 
tractual rent or the rent allowed under S. 2 (1) of the 
Act or the rent ultimately fixed as the standard rent by 
the Controller. Held , that the tenant was not in the 
circumstances a person who was entitled to the benefit 
of the provisions of S. 11 of the Act. ( Rankin , J .) 
I. J. COHEN V. S. E. HOTTINGER. 49 Cal. 383 = 

69 I. C. 988 = A. I. R. 1922 Cal. 380. 

- Landlord, on faith of representation by tenant, 

agreeing to let premises to another and being likely to 
suffer for breach of agreement—Landlord should be 
protected. 

The legislature in enumerating in the proviso to S. 11 
the grounds upon which a landlord can successfully 
claim an order for possession did not intend to limit the 
claim to those grounds but merely enumerated those 
grounds for the purpose of indicating the grounds upon 
which a landlord would be entitled to possession as of 
right, leaving it open to the Court to exercise a discre¬ 
tion in his favour upon any other grounds which might 
appear to the Court to be satisfactory. The tenant sug¬ 
gested to the plaintiff landlord long before the expiration 
of the term of the lease that the plaintiff was free to 
negotiate with other people for letting out the premises 
in question after the expiration of the lease. On the 
faith of that representation the plaintiff entered into a 
binding agreement for lease with another on the expi¬ 
ration of the existing lease or as soon as the existing 
tenant vacated. 

Held, that the arrangement with the new tenant was 
not conditional and the landlord undertook to give 
possession of the premises to this new tenant on the ex¬ 
piration of the term of the previously existing lease, or, 
at any rate, within a reasonable time thereafter. If 
possession was not given by the plaintiff to the promisee, 
the plaintiff will be exposed to the consequences of a 
i breach of his agreement and that it was just and proper 
that protection should be afforded to the plaintiff. 

{Ghosc, J.) Manmatha Nath z/. Walter Locke & 
CO. 25 C. W. N. 1012 = 68 1. C. 417 = 

A. I. R. 1921 Cal. 213. 

—S. 11—Harmless breach. 

- Breaches during tenancy can be taken into consi¬ 
deration ; but harmless breach which is waived cannot 
deprive tenant of benefit of the Act. 

With reference to the words of the first sub-section of 
S. 11 there are some things that those words must 
import; some things which they may import and there 
are some things which they cannot import. They cannot 
possibly mean that because a breach of covenant was 
committed in 1921 which was perfectly harmless, which 
never was made grievance of, and as to which no 
request for compensation or damage was ever made, 
therefore, it is impossible for the Court to give the 
tenant in 1924 the benefit of the Rent Act. By the last 
words of the proviso to sub-Sec. ( 1) the Court could in 
a proper case take into account breaches of the condi¬ 
tions of the tenancy committed during the course of the 
original tenancy. {Sanderson, C.J. and Rankin, J.) 

Official Trustee, Bengal v. W. g. Bowden. ■ 

30 C. W. N. 199 = 94 I. O. 857 = 
A. I. R. 1926 Cal. 624. 
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CALCUTTA RENT ACT (1920), S. 11—Scope and 
conditions. 

—S. 11—Scope and Conditions. 

- Suit for ejectment—Conditions to be fulfilled for 

the a dpi ic at ion of the provisions of—Nonpaymeilt of 
arrears and current rent , in due time—Other pleas of 
defendant will not be considered. 

Where the benefit of the Rent Act is claimed the 
defendant must show that he has paid arrears within 
three months of the Rent Act coming into force, and 
subsequently paid his rent regularly within the time! 
fixed in the contract with his landlord or in the absence 
of any such contract by the l5th day of the following 
month or in the event of the landlord refusing to accept 
rent by depositing it with the Rent Controller within a 
fortnight of its becoming due. Where such of these 
conditions as are applicable are not fulfilled it is mere 
waste of time to consider any other plea under the 
Calcutta Rent Act. Where there is an agreement to 
extend the time for payment before the rent actually 
becomes due under the lease, there it might well be that 
the time within which under S. 11 (5) rent has to be 
paid to the landlord is such extended date but where 
the default has already taken place subsequent accept¬ 
ance of rent by the landlord does not take the matter 
out of the provisions of S. 11 sub-S. (5). ( Buckland J.) 
JETHA BHULCHAND V. F. C. GRACE. 

26 C.W.N. 678 = 70 I.C. 494= A. I. R. 1923 Cal. 227. 

— S. 11—Sufficient Compliance. 

- Landlord refusing rent—Rent Controller's Office , 

closed at expiry of fortnight from due date for rent — 
Rent paid at earliest opportunity after re-opening — 
S. 11 (4) and (5) are sufficiently complied with. 

Where a landlord refused to accept the rent offered 
by the tenant and at the expiry of a fortnight from the 
date on which the rent became due, the Rent Control- i 
lei’s Office was closed on account of some holidays and 
the rent was paid into his office at the earliest oppor¬ 
tunity after the re-opening of it, 

Held, that there was sufficient compliance with the 
section. ( Sanderson, C. J. and Rankin , J.) G. M. HAY 
V. BONOMALI MULLICK. 29 C. W. N. 636 = 

88 I. C. 589 = A. I. R. 1925 Cal. 791. 

—S. 14 —Applicability. 

- Tenant need not continue to be as such at the time 

of claim. 

S. 14 is intended to give relief to any person who, 
having been a tenant, comes within the period of limita¬ 
tion to assert his claim to recover excessive rent paid, 
whether at the time he claims it, he is actually a tenant 
or not : A. I. R. 1926 Cal. 708, Reversed. ( Lord 
Atkin.) Karnani Industrial Bank, Ltd. v. Satya 
Niranjan Shaw. 56 Cal. 80 = 56 I. A. 344 = 

32 C. W.N. 1093 = 28 M. L. W. 862 = 
111 I. C. 300 = A. I. R. 1928 P. C. 227 = 

55 M. L. J. 464 (P.C.). 

—S. 15—Appeal. 

-The Appellate Side of the High Court has juris' 

diction to hear an application against an order of the 
Rent Controller refusing to fix a standard rent. 
(C hatter jee and Pearson. J J.) KALI D ASS I v. KANAI 

Lal De. 26 C. W. N. 52 = 64 I. C. 709 = 

A.I.R. 1921 Cal. 486. 

—S. 15—Applicability. 

-.9. 15 applies only where rent has been fixed. 

S. 15 of the Calcutta Rent Act contemplates a deci¬ 
sion of the Rent Controller fixing the standard rent and 
therefore it does not apply where no rent is fixed. 
(Suhrawardy and Graham , JJ.) AHMUDPIN v. 

BaNKU Behary. 31 C. W. N. 308 = 100 I. C. 781 = 

A. I. R. 1927 Cal. 305. 


CALCUTTA RENT ACT (1920), S. 15—Essentials 
—S. 15—Certificate of rent. 

- Rent Controller is bound to grant certificate. 

S. 15 makes it obligatory on the Rent Controller to 
grant a certificate certifying the standard rent. (Rankin, 

J.) Allen Bros. & Co. v. Bando & Co. 

49 Cal. 931 = 70 I. C. 371= 26 C. W. N. 845 = 

A. I. R. 1923 Cal. 169. 

—S. 15—Essentials. 

- Tenant must pay arrears and allowable rent fully 

within certain period to claim benefit of the section. 

The intention of the section is to give the tenant the 
benefit of the section if he complies with two conditions: 
in the first place he must have paid anv arrears of rent 
which might be due at the time of the passing of the 
Act within three months of the commencement of the 
Act ; and, secondly, he must pay the rent to the full 
extent allowable by the Act within the time fixed by the 
contract with his landlord, and in the absence of any 
such contract by the 15th day of the month next follow¬ 
ing that for which the rent is payable. ( Sanderson, C. 

J. and Buckland, J.) W. & T. AVERY, LTD v, 

Kessoram Fodder. 30 C.W.N. 152 = 

921. C. 1001 = A. I. R. 1926 Cal. 481. 

_ -Finding under cl. (3) is necessary—Whether 

rent is unduly low depends on facts—Test is actual rent 
with reference to actual state of house. 

I 

In order that it may be a question at large how much 
the standard rent should be, there has first of all to be a 
finding within one or other of the sub-divisions of cl. (3) 
of S. 15. If that finding is come to then by the proviso 
the hands of the controller are tied, as to the amount 
to which he may raise the rent. He is forbidden to fix 
the rent at a higher amount than the highest actually 
paid for the premises since November 1918. But by the 
second part of the proviso, if one or other of the things 
therein mentioned is found, that particular restriction on 
the question of the amount is taken away and the result 
is that the amount is entirely at large. It is certainly sug¬ 
gested by the language of the second part of the proviso 
that where rent has not been increased since the 1st day of 
! November, 1918 the rent must be unduly low. That, how¬ 
ever, is not an enactment but only a suggestion arising 
out of the provisions dealing with details of the subject 
and whether that suggestion is well-founded in any 
particular case is purely a question of fact. The 
legislature has not therein enacted a presumption 
which binds the hands of the Controller when 
considering whether the rent on the 1st November 1918. 
was or was not unduly lotv. The test throughout 
the Act is intended to be the actual rent, that is to 
say, the rent at which the premises were let in fact 
on the 1st day of November 1918. Under cl. (d) the Con¬ 
troller has to ask himself whether that rent at that date 
was unduly low and the reference there is not to a hy¬ 
pothetical or notional state of normal repairs but to the 
actual condition of the premises as compared with the 
actual rent paid or agreed to be paid. It is perhaps open 
to some argument, that in a case wherein November 
1918, the premises were let at a rent which was low by 
reason only of bad condition, the landlord having put up 
the premises in repairs will be unable under the Rent 
Act to get an increase of rent. In order that the rent 
of a house may be unduly low all things must be consi¬ 
dered. The premises may be out of repairs and still the 
rent may be unduly low. ( Rankin and Page , //.) 
BASANTI CHARAN SlNHA V. RAJANI MOHAN CHAT- 
TERJRE 28 C.W.N. 467 = 831. 0.368 = 

A. I. B. 1924 Cal. 629. 
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CALCUTTA RENT ACT (1920), S. 15—Expenses i CALCUTTA RENT ACT (1920). S. 18—Case start- 
of improvement. ed under old Act. 


—S. 15—Expenses of improvement. 

- Expense of improvement must have been made by 

party to application for standardization of rent. 

The expenditure to be taken into account must be 
made by the landlord who applies for standardization of 
rent or against whom an application for standardization 
has been made. Upon the plain construction of the 
sections of the Rent Act the expenditure made by a third 
person cannot be taken into consideration in fixing the 
standard rent as between two contending parties. 
{Cuming and B. B. Ghose , JJ.) S. G. P. blNGH v. 

Pkobodh Kumar. 53 Cal. 479 = 30 C. W.N. 308 = 

95 I.C. 289 = A. I. R. 1926 Cal. 681. 
—S. 15—Interpretation. 

- Tenant includes ex-tenant. 

In order to give any working effect to the Act it is \ 
necessary that the words “ landlord and tenant” in S. 15 1 
(1) must include, as they often do in ordinary parlance 
ex-landlord and ex-tenant. Reman v. City of London Real 
Property Co ., (1921) 1 Q. B. 49, Rel. on. ( Lord Atkin.) 

Karnani Industrial Bank, ltd. z/. Satya niran 
jan Shaw. 56 Cal. 80 = 55 I.A. 344 = 

32 C.W.N. 1093 = 28 M.L.W. 862 = 111 I. C. 300 = 
A. I. R. 1928 P. C. 227 = 55 M.L.J. 464 (P.C.). 
—S.15— Petition for standardization pending suit. 

- -Notice terminating tenancy for breach of cave- 

njnt served and suit for ejectment fled—Application by 
.tenant for standardization af rent during pendency of 
suit is incompetent although decree for ejectment is 
passed later. 

On the 15th August, 1923 the landlords served a 
notice on the tenants determining the lease on the 
.ground of breach of covenants in the lease. They 
brought an action in ejectment on 10th September 1923. 
During the pendency of the suit, on 1st December 1923, 
•the tenants applied to the Rent Controller under the 
Rent Act for standardization of rent. The Rent Con¬ 
troller fixed standard rent on the 11th March, 1924. 

Held, that the petition for fixing standard rent was j 
incompetent as the Rent Controller had no jurisdiction 
to fix a standard rent, the applicant being merely a 
trespasser from 1st December 1923, and, therefore, the 
decision of the Rent Controller was without jurisdiction 
and ought to be set aside. The fact that the decree was 
passed after the order of the Rent Controller fixing a 
standard rent did not affect the question because the 
•decree did not terminate the tenancy. The judgment of 
■the Court only showed that the plaintiffs were justified 
in terminating the tenancy on the 15th of August 1923. 

(Greaves and B. B. Ghose , JJ.) Satya NlRANJUN v. 

Xarnani Industrial Bank, Ltd. 

30 C. W. N. 236 = 93 I. C. 56 = 
A. I. R. 1926 Cal. 708. 
—S. 15—Petition for standardization after decree. 

Application far standardization of rent is in¬ 
competent aftar a decree in suit for ejectment is passed. 

An application for standardization of rent to Rent 
'Controller, after a decree in suit for ejectment is passed 
■ejecting the tenant, is not competent as there is no 
tenancy in existence thereafter. (Greaves and B. B. 
dGhose, JJ.) SUKDEODAS RAM PROSAD v. JAINTILAL 

Jamuna Das. 92 I. C. 392 = A. I. R. 1926 Cal. 697. 
—S. 15—Retrospective effect. 

- Rent can be fixed retrospectively. 

The Controller has power to fix the standard rent so 
as to operate retrospectively. {Lord Atkin.) KARNANI 
Industrial Bank, Ltd.v. Satya niranjan Shaw. 
56 Cal. 80 = 55 I. A. 344 = 32 C. W. N. 1093 = 

28 M. L. W. 862 = 1111. C. 300 = 
A. I. R. 1928 P. C. 227 = 55 M. L. J. 464 (P. C.). 


—S. 15—Scope. 

- Standard rent can be fixed before expiry of lease . 

There is nothing to prevent an application being 
made before the expiry of the leas# for fixing the 
standard rent. {Chatterjce and Cuming , JJ.) H. D. 

Chatterjee L. B. Tribedi. 49 Cal. 528 = 

68 I. C. 274=26 C. W. N. 78 = 
A. I. K. 1922 Cal. 427. 

- Tenant applying for standardizing rent — 

Tenancy unloveful—Landlord having always treated 
tenancy as valid , standard rent must be fixed. 

Where in an application by the tenant to fix standard 
rent the landlord has never set up the invalidity of the 
tenancy due to the tenancy being for an unlawful 
purpose, but has always treated the tenancy as valid, 
standard rent should be fixed although the tenant 
admits the unlawful purpose of the tenancy. {Chatter- 
jee and Pearson , JJ.) KALI DaSSI v. KaNNI LaL 

26 C. W. N. 52 = 64 I. C. 709 = 
A. I. R. 1921 Cal. 486. 

—S. 15—Wrong decision by Controller. 

- Premises first let as whole—Controller has juris¬ 
diction—Wrong decision by Controller—Remedy is by 
appeal under S. 18. 

Sub-sec. (3) is ungrammatical ; the first limb of the 
sentence should read: “ Where by reason of any 
premises having been let in parts any difficulty arises 
in giving effect to this Act.” Where the premises are 
first let as a whole, the Controller has jurisdiction to 
determine whether there is any difficulty which makes it 
in his opinion just to fix the standard rent under Cl. 3 
( a ), and if he comes to a wrong conclusion the remedy 
is not by way of attack on his jurisdiction, but by 
appeal to the President of the Improvement Tribunal 
under S. 18. {Lord Atkin.) KARNANI INDUSTRIAL 

Bank, Ltd. v. Satya niranjan Shaw. 

56 Cal. 80 = 55 I. A. 344 = 32 C. W. N. 1093 = 

28 M. L. W. 862 = 111 I. C. 300 = 
A. I. R. 1928 P. C. 227 = 55 M. L. J. 464. 

—S. 18—Case started under old Act. 

- Case started before amendment of the Act in 1924 

is governed by old Act. 

The appellant was let into possession on the 1st June, 
1920, as a tenant, but the rent payable was not then 
fixed. He remained in possession until March 1923. 
The question of rent having been mooted in the mean¬ 
time, the respondent-landlord demanded from the 
appellant rent at the rate of I<s. 4,500 per mensem, 
inclusive of taxes. The Appellant conceiving that this 
demand was excessive, decided to avail himself of the 
provisions of the Calcutta Rent Act (Bengal) No. 3 of 
1920, which had come into force on the 5th May 1920. 
The appellant accordingly applied to the Controller. On 
the 23rd October 1922, the Controller fixed the rent at 
Rs. 4,500 per month ; on the 25th November, 1922, the 
appellant appealed to the President of the Improvement 
Committee to review that decision. The President, 
whose time was fully occupied by appeals, did not take 
up the appellant’s appeal at once, but from time to time 
adjourned the hearing, so that it was only finally dis¬ 
posed of on the 3rd August, 1924. He disposed of it by 
holding that he had no jurisdiction to determine the 
matter, by which time the Act had ceased to apply to 
premises of higher rent by virtue of the proviso to 
Calcutta Rent Amendment Act (Bengal) No. 1 of 1924. 

Held , that the President had jurisdiction as the 
application of an Act is when the parties begin to move. 
{Viscount Dunedin.) ICESHORAM PODD^R v. NUNDO 

Lal Mallick. 54 Cal. 508 = 541. A. 152 = 

1927 M. W. N. 340 = 1011. C. 38 = 
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CALCUTTA RENT ACT (1920), S. 18-Intention 
of Act. 

29 Bom. L. R. 868 = 31 C. W. N. 646 = 
38 M. L. T. 95 = 26 M. L. W. 435 = 
25 A. L. J. 956 = 46 C. L. J. 341 = 

A I. R. 1927 P. C. 97 = 52 M. L. J. 655 (P. CA 

—S. 18—Intention of Act. 

- Order under S. 2 (f) (ii) is revi sable under 

S . 18. ! 

The Act contemplates fixing of the standard rent by 
the Controller even in cases not coming under S. lo, in 
other woids in cases coming under S. 2 (/")(/). The 
order under S. 2 (/') (//) of the Rent Controller is there¬ 
fore liable to revision under S. 18 of the Act. ( Chatter - 
jee and Pan ton, JJ .) ASUTOSH C H, VITEK J EE 7'. 

Upendra Chandra Aich. 27 C. W. N. 50 = 

721. C. 221 = 37 C L. J. 101 = 
A. I. R. 1923 Cal. 33. 
—S. 18 —New point in revision. 

- New point cannot be raised before President in 

revision for the first time. . ; 

Under the Act the Controller should first form his 
opinion whether the rent on the prescribed date was j 
unduly low under Cl. (d) of S. 15 (3) of the Rent Act, 
and then he is to exercise his discretion in fixing the 
standard rent. When he does that it isopen to the 
President of the Tribunal to revise that order on an 
application made by any of the parties, but it is a 
wrong application of the word “ revision ” to say that 
although the decision of the Rent Controller was not 
sought for on a particular point it was open to any of j 
the parties by an application for revision to the 1 
President of the Tribunal to start a new point altogether 
and to have his decision—not revising a decision of the 
Rent Controller but a new decision of his own—for the 
first time. (Cuming and B. B. Chose, J J .) ( CUN- j 
SELL v. SUKUMAKI Deri. 53 Cal. 393 = 

42 C. L. J. 58* = 30 C. W. N. 116 = 
911. C. 1011 = A. I. R. 1926 Cal. 305. 

—S. 18—Powers of President. 

- President has power to determine if Rent Con¬ 
troller had jurisdiction to pass the order. 

The landlords are entitled to a decision from the 
President of the Calcutta Improvement Tribunal as to 
whether or not the Controller of Rents has jurisdiction 
to fix any standard rent in the case which is wrought 
before him. The fact that the Petitioners before the 
President of the Tribunal contend that the Controller 
had no jurisdiction in the matter, cannot be construed to 
be a point against the Petitioners disentitling them to 
any relief at the hands of the President, for revision of 
an order fixing a standard rent. (C. C. Chose and 
Panton, JJ.) D.AMANIA BROTHERS & CO. V. JOR- 
TON&CO. 27C. W. N. 287 = 731. C.47 = 

A. I. R. 1923 Cal. 180. 

- President cannot revise Controller's order not 

fixing rent. 

Where there is no decision by the Rent Controller 
fixing the standard rent, the President of the Improve¬ 
ment Trust Tribunal has no jurisdiction under section 18 
of the Rent Act to revise the order. (Chatterjee and 
Cuming, JJ.) H. I). CHATTER JEE v. L. B. TRI- 
BEDI. ' 26 C. W. N. 78 = 68 I. C. 274 = 

49 Cal. 528 = A. I. R. 1922 Cal. 427. 

- President of Tribunal has p< wer to award costs 

under S. 18 and also to execute that order. 

The jurisdiction exercised by the President of the 
Calcutta Improvement Trust under S. 18 of the Rent 
Act is civil jurisdiction, so that in proceedings under 
that section the President is, a Court of Civil Jurisdiction. 
Therefore he has power to pass an order for costs and 
also to execute the same. Apart from the provisions 


CALCUTTA RENT ACT (1920), S. 23—Rule 4- 
under the section. ‘ ' 

of the Rent Act the President would have power to- 
execute an order for costs passed by him as every Court 
has power to execute its own orders. 34 Cal. 880, Appl._ 

(C hatter jee and Chotzner , J J.) BATA KR1STO v _ 

A. K. ROY. 26 C. W. N. 30 = 66 I.C.177 = 

A.I. R. 1921 Cal. 413. 

—S. 18—Sub lease to prostitutes. 

- Sub-lease in favour of prostitutes does not affect~ 

validity of contract but where purpose of letting is- 
continuing a brothel, contract is void and standard' 
rent can't be fixed. 

Where the premises are rented for the purposes of' 
continuing a brothel and are used as such, the contract 
becomes void and the Rent Controller will not take- 
action on an application of a party for fixing standard 
rent. But the mere fact that the house in question is 
in the occupation of prostitutes as sub-tenants does not 
necessarily affect the validity of the contract between 
the landlord and the tenant. (Pearson and Graham 

JJ.) Radha Kanta Das v. Pankojini Devi. 

51 Cal. 1005 = 801.0.682 = 

A. I. R. 1925 Cal. 316.. 

—S. 19—Object of section. 

- Section is directed against recovery of unautho¬ 
rized rent , fine or premium. 

Section 19 must be directed against a person who- 
knowingly receives a sum in excess of the standard rent, 
or a fine, premium or any other like sum in addition to 
the standard rent in contravention of the provisions of 
the Act. It cannot mean that if certain of the provi¬ 
sions of the Act authorize the landlord to receive and 
retain such sums, he is still to be liable to a fine by 
reason of the provision of S. 19. (Sanderson, C. J. 
and Rankin, J.) RAM CHUNDER SEROWGIE v. 

Gowri Nath Dutt. 

53 Cal. 492 = 97 I. C. 376 = A. I.R. 1926 Cal. 927 
— S. 20—Powers of President. 

- President of Tribunal is competent to hold sum¬ 
mary enquiry as per Chap. 22, Cr. P. Code. 

The President of the Tribunal is competent to hold 
summary enquiry referred to in section 20 of the Cal- 
cutta Rent Act. The combined operation of Ss. 29 and 
5 (2) of the Cr. P. Code is that the enquiry must be¬ 
held according to the provisions of Ch. 22 of the Cr.. 
P. Code, under section 20, Calcutta Rent Act. (C. C.. 
Ghose and Cuming , JJ.) ISHAN CHANDRA SaRKAR 

t/. Manmotha Nath Dutta. 37 C.L.J. 298 = 

71 I.C. 611 = A. I.R. 1923 Cal. 339.. 

—S. 20—Section not ultra vires. 

-A'. 20 is not ultra vires. 

S. 20 so far as it has invested the President of the- 
Tribunal, with power to try a criminal case and there¬ 
by has created a new Criminal Court is not ultra vires - 
of the Legislature of the Governor in Council of Ben¬ 
gal, as the Rent Act was passed with the previous sanc¬ 
tion of the Governor-General under S. 79 (2) of the- 
Government of India Act. (Sanderson, C. J. and' 
Richardson. J.) GOBARDHAN DAS r. DOOLIE CHAND.. 

48 Cal. 955 = 33 C.L. J. 551 = 22 Cr. L. J. 354 = 

61 I.C. 210 = A.I.R. 1921 Cal. 708. 

—S. 23—Controller is Civil Court. 

- Rent Controller is a Civil Court. 

The Rent Controller is a Court of Civil Jurisdiction. 
(Chatterjee and Cuming , JJ.) H. D. CH4TTKRJEE- 
1 v. L. B. TRIBEDI. 26 C.W.N. 78 = 68 I.C. 274 = 

49 Cal. 528 = A. I. R. 1922 Cal. 427.- 

| « i I 4 ^ \ 

—S. 23—Rule 4 under the section. 

- Rules framed under R. 4 —Rule 4 is ultra vires- 

1 —Cr. P. Code, S. 5. 
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CALCUTTA RENT ACT (1920), S. 24-Applica- 
tion for revision not a suit. 

Rule 4 framed under S. 23 of the Rent Act for regu¬ 
lating the procedure in enquiries by the President of 

the Tribunal in so far as it has provided that the pro¬ 
cedure laid down in the C. P. Code, 1908, should apply, 
is ultra vires. The rule is not an “enactment” within 
S. 5(2) of the Cr. P. Code. ( Sanderson, C. J. and 
Richardson , /.) GOBARDHAN DAS v. DOOLIE 
CHAND. 48 Cal. 955 =-- 33 C.L. J. 551 = 

22 Cr. L.J. 354 = 61 I. C. 210 = 

A.I. R. 1921 Cal. 708. 

—S. 24—Application for revision not a suit. 

—Application for revision cannot be treated as 

suit . 

S. 24 apparently lays down that where there is a 
decision of the Controller on a particular question the 
Piesident in revising that decision may take further evi¬ 
dence and come to his own conclusion having the deci¬ 
sion of the Controller before him, but it does not mean 
that the President can treat the application for revi¬ 
sion as a suit irrespective of what was done before the 
Rent Controller. (Cuming and B. B. Ghose , //.) 

COUNSELL v. SUKUMARI DEBI. 53 Cal. 393 = 

42 C.L.J. 588 = 30 C.W.N. 116 = 911.C. 1011 = 

A.I.R. 1926 Cal. 305. 
—S. 24-Increase by President. 

Rent dxed by Controller increased by Preside?it 
of Tribunal—Notice under S. 8 is unnecessary. 

A notice under S. 8 of the Rent Act is not necessary 
when the standard rent as fixed by the Controller has 
been further increased by the President of the Tribunal, 
the landlord having complied with the provisions of S. 8 
as regards the increase allowed by the Controller. A 
certificate from the Controller is not necessary to entitle 
the landlord to recover the rent so increased. ( Sander- 
son. C.J. and Richardson , /.) I. J. COHEN v. G. 
Dias. 26 C.W.N. 961=',0 I. C. 551 = 

A.I.R. 1922 Cal. 475. 

—S. 24—Inquiry by Controller not a suit. 

~ G. P. Code, O. 46, R. 1 —Rent Controller 
is Court but inquiry before him is not a suit within 

R . 1. 

The Court of the Rent Controller is in certain res¬ 
pects a Court of Civil Jurisdiction but the enquiry be¬ 
fore the Rent Controller is not a suit within the mean¬ 
ing of O. 46, R. 1 and therefore the Rent Controller 
cannot make a reference under this order. (A. I. R. 
1922 Cal. 427; A.I.R. 1923 Cal. 169, Ref.) Suhrawardy 
and Duval , //.) D. TaNCRED D. N. MULLICK. 

40 C.L.J. 578 = 84 I.C. 543 = 29 C.W.N. 521 = 

A.I.R. 1925 Cal. 391. 

—S. 26—Limits of Increase. 

- —Calcutta Municipal Act (1923), S. 131 (1)— As¬ 
sessment cannot be increased above the standard rent. 

Ver Rankin, C.J., Buckland^ and Cammiade, JJ., 
agreeing with Mukerji , /., Roy, J., dissenting— The 
Corporation of Calcutta, in assessing certain premises 
under S. 131, sub-S. (1) of the Calcutta Municipal Act 
while the Calcutta Rent Act, 1920, is in force, are not 
competent to increase the assessment above the stand¬ 
ard rent under S. 2, sub-S. (/), Cl. (/) of the Calcutta 
Rent Act, 1920. ( Rankin, C. J. and Buckland and 
Cammiade, JJ.) CORPORATION OF CALCUTTA v. 
ASHUTOSH De. 31 C.W.N. 864 = 103 I.C. 683 = 

, M 46 C.L.J. 535 = A.I.R. 1927 Cal. 659 (F.B.). 

CALCUTTA SUBURBAN POLICE ACT (II OF 
1866). . 

—S. 18—Place of Public resort. 

A stall on which soda water is sold not for consump¬ 
tion on the premises cannot be held to be a place of 


CALCUTTA SUPPRESSION OF IMMORAL 
TRAFFIC ACT (1923), S. 6—Conviction under. 

public resort within the meaning of S. 18. (Newbould 
and Suhrawardy , //.) PIEMANTA KUMAR SEN v. 

Emperor. 49 Cal. 451 = 62 I C. 577 = 

26 C. W. N. 56 = 34 C. L. J. 198 = 22 Cr. L. J. 561 = 

A.I.R. 1923 Cal. 135. 

—S. 47-A (inserted by III of 1910)—Police diary. 

In areas covered by the Act, a police-officer investi¬ 
gating , a case maintains a diary under S. 47-A and 
: hence no privilege attaches to it (C. C. Chose and 
Cuming, JJ.) SURESH CHANDRA GHOSE ?.< EM¬ 
PEROR. 24 Cr. L.J. 757 = 741. C. 261 = 

A.I.R. 1924 Cal. 542. 
CALCUTTA SUPPRESSION OF IMMORAL 
TRAFFIC ACT (XIII OF 1923). 

—S. 3—Jurisdiction. 

- Girl over sixteen—Police have no jurisdiction. 

If a girl has attained the age of 16, the police has no 
further jurisdiction to exercise under the Act of 1923. 
(Suhrawardy and Pantcn, JJ.) MAHAKANI DaSI v. 
Emperor. 30 C. W. N. 72 = 27 Cr. L. J. 159 = 

911. C. 895 = A.I.R. 1926 Cal. 339. 
—S. 4—Applicability. 

—Act applies to females under S. 16, whether- 

married or not — Bengal Children Act (II of 1922). 

Acts apply whether the female in question is unmar- 

ned or married and the whole matter turns not on the 

status of the female from the point of view of marriage 

or .no^marriage but on the question of age. If the word 

“girl” were limited to mean a young unmarried female. 

it would be easy for a person who desired to live on the 

immoral earning of young girls to marry them solely for 

the purpose of enabling him to put himself outside the 

provisions of the statutes and to set the whole law at 

defiance. (Costello and Lort Williams, J J.) PANCHU 

Gopal V . Emperor. 48 C.L. J. 586 = 

33 C.W.N. 198 = 115 I. C. 266 = 30 Cr. L. J. 440 = 

56 Cal. 750 = 12 A. I, Cr. R. 304 = 

c . ^ A.I. R. 1929 Cal. 99. 

—S. 4—Residence. 

- Temporary residence is enough. 

A residence in a brothel for about four days before 
rescue comes within the meaning of the words “lives in.” - 
The whole purpose of the Act would be frustrated if a 
girl has to be an ordinary resident before the section 
can come into operation. (C. C. Ghose and Duval, JJ .) 
Hemangini Dasi v. Emperor. 30 C.W.N. 768 = 

27 Cr. L.J. 1066 = 97 I. C. 42 = A.I.R. 1926 Cal. 944. 

—S. 6— Conviction under. 

7 Lessee sub-letting premises to prostitutes, collect¬ 

ing rent daily by sitting outside and actively associat¬ 
ing with the business of the brothel—Conviction under 
S. 6 is proper. 

The accused took on lease certain houses for the pur¬ 
pose of making a living out of them and sub let the 
houses to prostitutes and made a fine profit out of them. 

He was not content with simply collecting his rents once 
a week or once a month, but he attended there daily and 
had full control over them. He was also daily sitting 
outside the houses collecting his rents, at times inter¬ 
viewing visitors, and having men thereto assist him. 

Held, (per Graham and Duval, JJ.)— That it was 
not a case of simply having let out the houses to some 
women who used them for immoral purposes, but was 
also a case where the lessee took the houses so as to 

make a profit out of prostitution and that his conviction 
under S. 6 was proper. 

Per Cammiade . J. contra. —Letting rooms to prosti¬ 
tutes and sitting at the gate of the premises to collect 
daily rent does not amount to the offence punishable-: 
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CALCUTTA SUPPRESSION OF IMMORAL 
TRAFFIC ACT (1923), S. 6—Offence. 

muier S. 6. ( Duval , Graham and Cammiade , //•) 

Kambho Hera ?•. Emperor. 32 C.W.N. 195- 

29 Cr.LJ. 917 = 1111.C. 725 = 
A. I. R. 1928 Cal. 381 (F.B.). 

g 0 _OffcncG. 

Per Graham , Cammiade and Duval , //•)—Mere let- 
tine of rooms to prostitutes or collecting rents from 
them is not an offence. {Duval, Graham and Cam - 
miad'.JJ.) Kam BHO UERA EMKROR. 

39 C W N. 195-29 Cr. L. J. 917-111 I. C. 725- 
11 A. I. Cr. R. 08 - A. I. R. 1928 Cal. 381 (F.B.). 

• CANADA)-BRITISH COLUMBIA MUNlCl- 
' PAL ACT (1914). 

_ Rate payers having exempted lands are not bound 

by-law—But rate payers can be collectively made 

answerable for debenture , debt and . 

S. 141 of Cl. 52 of the statute of British Columbia, 

1914 does not mean that a rate-payer having lands that 

are exempted shall be bound by the bye-law bu that 

rate-payers in the charged area shall as a body that k 

collectively—be liable to be made answerable for the 

debenture ciebt and the interest. 

■CORPORATION OF THE CITY 01- \ ICTOKIA */. 

Bishop of Vancouver island r ^ p Q 240 
-S. 197-“Building". , 

_“ Building ” includes land on which it stands 

Word-Building, 

The word “building" occurring in S. 117, sub-Seetion 
1 of the Act of 1914 means a thing composing ot me 
fabric of the building and the ground that the fabric 
rests upon and encloses. ( Lord Atkinson .) CORPO¬ 
RATION OF THE CIIY OF VICTORIA?/. BISHOP OF 

Vancouver Island. A. I. R. 1921 P. C. 240. 

— S. 216—Estoppel. . 

-Sections do not estop asscssee from claiming 


exemption to lohich he may be otherwise entitled. 

Ss. 216 and 230 of this Act of 1914 are merely 
machinery sections dealing with irregularities, mis¬ 
takes and errors occurring in the drawing up. 
shaping and forming of the assessment rolls, and 
do not by any means empower the Corporation 
or its officers to assess and tax any kind of property 
expressly or impliedly exempted from taxation by 
the provisions of these very statutes from 1914 to 
1918, both inclusive. These sections in no way dis¬ 
entitled the assessee from insisting for example on the 
contention that the ground on which a cathe.lral which 
is exempt under Sections . 197 (1) stands is exempted 
from general taxation. ( Lord Atkinson. ) CORPORATION 
OF THE CITY OF VICTORIA v, BISHOP OF VANCOU¬ 
VER ISLAND. A. I. R. 1921 P. C. 240. 

—S. 484 Interpretation. 

- Section docs not apply to a suit for declaration 

that certain land is not taxable and for injunction re¬ 
straining sale of land for taxes—Taxing untaxable 
property is not unlawful doing what could be lawfully 
done. 

S 484 only deals with actions brought against a 
Municipality for the unlawful doing of a thing which the 
Municipality might have lawfully done. Wheie the action 
is not of that character but is an action brought to 
obtain a declaration that the land upon which plaintiff’s 
cathedral stands is not taxable and an injunction res¬ 
training the Corporation from offering the land for sale 
in respect of unpaid rates, S. 484 does not apply. 
(Lord Atkinson.) CORPORATION OF THE CITY OF 

Victoria v. bishop of Vancouver Island. 

A. I. R. 1921 P. C. 240. 


(CANADA) MONTREAL STATUTE—Art. 1387 
—Interpretation. 

(CANADA)—CITIES AND TOWNS’ ACT OF 
QUEBEC (1909). 

—Art. 5755—Appeal. 

- Rights of appeal existing f rom judgments of the 

various Courts mentioned , applied to proceeding 

under Art. 5755. 

The power given to take proceedings before the 
different Courts mentioned in Article 5755 enables those 
proceedings to be taken as part of the ordinary business 
of the Courts mentioned, and the rights of appeal that 
exist from judgments given by those Courts are appli¬ 
cable to such proceedings, although no rights of appeal 
1 are found in the statute. (1913) A. C. 546. Ref. (Lord 
Bin km aster.) CaNaDA CEMENT COMPANY v. La 

Ville De Montreal Est. A. I. R. 1921 P. C. 219. 
(CANADA) DOMINION ACT (1905). 

—Railway. 

- Railway declared to be worked for general 

advantage of Canada passes within exclusive legislative 
jurisdiction of Canadian Parliament. 

Upon the passing of the Dominion Act of 1905 in 
virtue of the enactments of S. 91, head 29, and S. 92, 
head 10 of the British North America Act, 1867, the 
“railway” declared to be a "work of general advantage of 
Canada,” passed within the exclusive legislative juris¬ 
diction of the Parliament of Canada and accordingly the 
Legislature of the province ceased to possess the 
authority theretofore vested in it under heads 10 and 
i 13 of S. 92 of that Act, to deprive the railway company 
of its legal title to any of the subjects actually forming 
part of the "railway” so declared to be "a work for the 
geneial advantage of Canada” and to vest the title in 
another. However lands acquired by the railway com¬ 
pany as a subsidy granted for the purpose of aiding the 
construction of the railway and not held by the 
company as part of its "railway” within the meaning of 
S. 2, sub-Sec. 21 of the Dominion Railway Act (R. S. 
Can., 1906. C. 37) or for its undertaking as a railway 
company we e not withdrawn from the Legislative juris 
diction of the Province in relation to “property and 
ciivil rights” and that authority was notwithstanding the 
enactment of the Dominion Act of 1905, still exercisable 
in relation to such subjects. ( Mr. Justice Duff.) 
WILSON v, ESQUIMALT AND NANAIMO RAILWAY 

Company. A. I. R. 1921 P. C. 234. 

(CANADA) LAND REGISTRY ACT. 

: —Effect. 

Canada—Montreal—Statutes 4 Geo. 5, c. 9, 4, 


Geo. 5, c. 10 and 4 Geo. 5, c. 11. 

The statutes 4 Geo 5, c. 9, 4 Geo. 5, c. 10, and 4 Geo. 
5, c. 11 have effectively met the difficulty which was 
pointed out in the case of Cotton v. The K ing (1914 
A. C. 176) as to the taxation imposed by the earlier 
statutes being indirect. ( Lord Phtlhmore.) BURLAND 

?■. The king. A. I.R. 1921P. C. 163. 

—S. 104 —Applicability. 

—- S. 104— Whether section applies to grants of 

special character or ordinary Crown grants . 

(?//<im\Whether S. 104 of the Land Registry Act 
applies either to grants of a special character, such as 
those authorized by the Vancouve Island Settlers’ 
Rights Act of 1904 and the Amending Act of 1917 or to 
ordinary Crow n grants issued under the authority of the 
Land Acts. {Mr. Justice Duff.) WILSON v, ESQUIMALT 

and Nanaimo Railway Company.. 

A. I. R. 1921 P. C. 234. 

(CANADA) MONTREAL STATUTE. 

—Art. 1387 (g)—Interpretation. 

- "Every person" refers to persons within the 

province . «* 
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-(CANADA) MONTREAL STATUTE—6 Ed. 7 
C. 11—Ultra vires. 

The words “every person” to whom moveable property 
outside the province is transmitted in Art. 1387 (g) 
refers to every person on whom the duties are imposed, 
and those persons are. persons within the province. ( Lord 
Phillimore .) BURLAND v. THE KING. 

A. I. R. 1921 P. C. 163. 
—6 Edward, 7. C. 11—Ultra vires. 

- Decision in 1914 A. C. 176 that statute was ultra 

vires was not obiter dictum. 

The decision that the statute was ultra vires was in 
no sense a wayside dictum in Cotton’s case. (1914) A.C. 
176, it was just as complete and fundamental as the 
decision that bore on the constructions of the statute. 
(Lord Phillimore .) BURLAND v. THE KING. 

A. I. R. 1921 P. C. 163. 
—4 Geo. 5, c. 9, 4 Geo. 5, c. 10 and 4 Geo. 5, c. 11. 
- Effect. 

The statutes 4 Geo. 5, c. 9, 4 Geo. 5 c. 10 and 4 Geo. 
5 c. 11 have effectivelly met the difficulty which was 
pointed out in the case of Cotton v. The King (1914 
A. C. 176) as to the taxation imposed by the earlier 
statutes being indirect. (Lord Phillimore.') BURLAND 
V. The King. A. I. R. 1921 P. C. 163. 

—4 Geo. 5, c. 10—Interpretation. 

- Taxation regarding property outside province — 

Person to whom property is transmitted must be 
domiciled or ordinarily resident within the province 
The conditions stated in 4 Geo. 5. c. 10 upon which 
taxation attaches to property outside the' province are 
two. (1) That the transmission must be within the 
province and, (2) That it must be due to the death of a 
person domiciled within the province. The first of these 
conditions can only be satisfied if the person to whom 
the property is transmitted i$ either domiciled or ordi¬ 
narily resident within the province. (Lord Phillimore?) 
Burland The King. A. I. R. 1921 P. C. 163. 

(CANADA) QUEBEC CIVIL PROCEDURE 
CODE. 

—S. 54—Appeal. 

- No appeal-lies from Circuit Court. 

There is no right j of appeal from the judgment of 
Circuit Court. (Lord Buckmaster.) CANADA CEMENT 

Company v. La Ville De Montreal Est. 

A. I. R. 1921 P. C. 219. 

(CANADA) QUEBEC CODE, Art. 405. 

—Fishery. 

- Right of fishing can be separately transferred — 

Such a right may not be for life only but may be per¬ 
petual. 

The principles on which the jurisprudence of Quebec 
with regard to rights in land rests, are very different 
from fhose which obtain in the common law of England. 
In the latter country there has always been permitted 
.great latitude in splitting up the title to the fee simple, 
with important results as regards the right of possession. 
But in other countries, such as, those where the Roman 
law prevails, and in countries such as Scotland, which 
has its own system, the fee simple cannot be so freely 
disintegrated. The property title may, as for example 
in the latter country, be in the main indissoluble, a right 
for life only being treated,. not as a separate right of 
property as in England, but as a mere burden on the 
radical title. ,,In the system in Quebec, to some extent, 
and quite apart from ; ,the Code,. encroachments on the 
radical rights of property have been permitted. A 
right o( fishing could lv be excluded ,aqd held separately 
■front the right of the tenant ,to the land held by him 
■under the seignior whether, the river is,navigable or not. 
3tven wher-e.the tenure of the land to, which the fishing 
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(CANADA) QUEBEC STATUTE—10 Geo. 5, 

C. 79. Ss. 64 and 62—Appeal. 

i rights belonged was not seignorial, but was of the ordi¬ 
nary kind, the owner of the land could, in virtue of his 
I general title divide or split off the fishing rights which 
1 fell within his ownership and convey them separately as 
a subject of property strictly so called. It may be that 
| no grant of fishing rights is practically possible without 
its comprising some right of using the solum. Where 
1 the terms of the cession are sufficient to have passed 
I such a right, even if the right to fish and to use the 
1 solum for the purpose constituted no more than an usu- 
! fruct, this would not constitute a difficulty for such a 
right may be a transferable one. Art. 479 of the Civil 
Code of Quebec ought not to be relied as cutting clown the 
duration of such a right, at all events when granted 
under circumstances in which there is no practical objec- 
: tion to its existence in perpetuity. The words “ if for 
life” refer only to the kind of usufruct which is ended by 
death. However marked was the tendency in the 
earlier Roman and French law to restrict what was 
called usufruct to a personal title, this tendency became 
relaxed in the latter phases of both of these systems, 
to such an extent that the expression “ usufruct” 
became so general as to extend to rights analagous in 
incident to those of property. At least in modern times 
dismemberment of the complex of property rights is 
possible under Quebec law, through which a usufruct 
may be created which is a veritable right in rem. A 
usufruct is a right of enjoying things in which another 
possesses the property. But it may by a splitting off of 
incidents in that property, become a true real right 
against all who seek to interfere with it. The right to 
fishing accompanied with a right of way for the enjoy¬ 
ment of the former right is more than usufructuary in 
the older and stricter meaning. It is right to a separate 
subject or incident of property. There is no inherent 
reason for refusing to treat a fishing right as a self-con¬ 
tained and separable subject. In the seigniorial cases 
they w T ere treated as self-contained and separable. In 
the law of Scotland, where the fee cannot be split up, 
they ar^ regarded as proper subjects for a separable title 
to property in fee. The definition in Article 405 of the 
Quebec Code presents this analogy that it places no 
difficulty in the way of regarding the right of fishing as 
an item among others comprised in the subject-matter. 
There is no reason why, consistently with the language 
of Articles 405, 406 and 408 of the Quebec Cede there 
should not be ownership of a fishing right as a mode of 
enjoying and disposing of separable and"physical subject 
for possession. The title to take the fish is a title to 
i take a product of the river and Article 408 recognizes 
' as possible in law r the union with it as an accessory of 
the right to use bed of the river or the banks when 
naturally or artificially stipulated for as part of that 
which is joined to the fishing right, (discount Haldane ) 

Matamajaw Salmon Club v. Duchaine. 

A. I. R. 1921 p. c. 200. 
(CANADA) QUEBEC STATUTE 1 

—10 Geo. 5, c. 79. Ss. 64 and 62—Appeal. 

N° right of appeal exists from Circuit Court 
By the statue of Quebec, 10 Geo. 5, c. 79, the whole 
of the sections of the C. P. Code in which the 
provisions relating to the Circuit Court and the right of 
appeal find place are declared to be replaced bv the 
other provisions, and so far as the Circuit Court is 
concerned, the provisions as to appeal drop out and 
therefore Section 64 of the Act, does not avafl to confer 
a right of appeal to the Court of King’s Benchfrom 

° f the ? rCUit c °“ rt -..M Buckmaster ) 
Canada Cement Company v. La ville De Mont- 

REAL EST. a. I. E. 1921 P. C. 219 
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CANADA) VANCOUVER ISLAND SETTLERS 
RIGHTS ACT (1904). 


CANTONMENT LAND—Building—License. 


— S. 3—Procedure. 

- Lieutenant-Governor in Council should act , judi¬ 
cially in deciding a question under S. 3— But he is not 
hound by technical rules of evidence or procedure — 

G overturn nt — Practice—Jurisdi ction . 

The Statute of 1904 requires that before the authority 
to issue a Crown grant under Section 3 is acted upon 
the Lieutenant-Governor in Council shall decide the 
question whether or not there is *' reasonable proof” or 
‘ improvement” or "occupation” and of intention to 
reside; and the function of the Lieutenant-Governor in 
Council in deciding upon such questions is judicial in 
the sense that he must “ preserve a judicial temper” and 
perform his duties “ conscientiously with a proper feel¬ 
ing of responsibility” whether or not the proof advanced 
i> 11 reasonable proof” is a question of fact for the 
designated tribunal, and the decision by the Lieutenant- 
Governor in Council in the affirmative cannot be ques¬ 
tioned in any Court so long as it is not demonstrated 
that there was no “ proof’’ before him which acting 
judicially, he could regard as reasonably sufficient. The 
Lieutenant-Governor in Council is not bound by the 
technical rules of British Columbia law touching the 
reception of hearsay evidence, and there is nothing 
necessarily incompatible with the judicial character of 
the inquiry in the fact that such evidence is received. 
Where there is some evidence in support of the applica¬ 
tion and there is no adequate reason for holding that 
this evidence might not be properly considered to be 
reasonably convincing, the grant made by the Lieutenant- 
Governor in Council cannot be questioned. As to 
matters touching the refusal to direct the production of 
the deponents in support of the application for grant 
for cross-examination and the refusal to grant an 
adjournment for the purpose of the opposite party to 
adduce evidence in opposition to the application, where 
the opposite party were given the fullest opportunity to 
present before the Lieutenant-Governor in Council 
everything they might desire to urge against the view 
that the depositions produced in themselves constituted 
“ reasonable proof” and they had the fullest opportunity 
also of supporting their contention that the depositions 
alone in the absence of cross-examination ought not to 
be considered sufficient and that further time should be 
allowed to enable them to prepare their case. 

Held that the appointed authority for dealing with 
the matter, was the Executive Government of the 
province directly answerable to the Legislature and that 
the Lieutenant-Governor in Council was not bound to 
govern himself by the rules of procedure regulating 
proceedings in a Court of justice. Where it cannot be 
suggested that he proceeded without any regard to the 
rights of the respondents the procedure followed must be 
presumed, in the absence of some conclusive reason to 
the contrary, to have been adopted in the exercise of his 
discretion’under the statute as a proper mode of discharg¬ 
ing the duty entrusted to him. His decisions taken in 
the exercise of that discretion are, final and not review- 
able in legal proceedings. {Mr. Justice Duff.) WILSON 
V. ESQUIMALT AND NANAIMO RAILWAY COMPANY. 

A. I. R. 1921 P. C. 234. 

CANCELLATION. 

See (1) LIMITATION ACT, ARTS. 91 AND 95. 

(2) SP. Rel. ACT, S. 39. 

CANTONMENT. 

—Adverse possession. 

- —Land in , cannot be adversely possessed. 


The Secretary of State is absolute owner of all: 
Cantonments land, unless it can be proved that he- 
parted with it. There can be no adverse possession 
against him. A person occupying land, in cantonments 
not specifically transferred to him by the Secretary of 
State, can only hold it as a licencee from him, who- 
could eject him at will by revoking his licence. ( Stuart , 

j .) Secy, of State v. mulla. 661 C. 582= 

A. I. R. 1922 All. 67.. 

—Ownership. 

- Mere declaration of lands to be within Canton¬ 
ment area does not vest their ownership in Government . 

The mere fact that certain lands are declared by the 
Government to be within a Cantonment area does not 
vest their ownership in the Government unless it is shown 
that the lands were acquired by the Government for 
that purpose. (B. B. Chose and Roy, J J.) SECY., CAN¬ 
TONMENT Committee, Barrackpore v. Satish 
Chandra Sen. 31 C. W. N. 1033 = 

105 I.C. 565(2) = A. I. R. 1927 Cal. 786. 

—Suit for declaration. 

- Regulation allowing sale to civilians with sanc¬ 
tion of military authorities creates licences in favour of 
grantees—Trausfer without consent justifies a suit for 
declaration. 

Where Army Regulations were in force by which a 
house could not be sold at all to Civilians and later on 
it was allowed to be sold with the sanction of the com¬ 
manding officer, Held , in the absence of evidence as to 
the actual terms, it must be presumed that the permission 
was subject to a reservation about sanction. Therefore- 
every transfer made with the permission of the military 
authority must be treated as indicating an admission of 
a new licence upon the prevailing conditions. Held fur¬ 
ther, that a transfer without sanction furnished a cause- 
of action for a declaration that it was not binding on 
the Secretary of State. 

Per Sulaiman, J .—The rights of the occupier to sell’ 
the materials of the house are hot affected by the Regu¬ 
lation. (Lindsay and Sulaimau, JJ.) RaGHUBAR 

Dayalzc Secretary of State. 22 A. L. J. 354 = 

78 I.C. 642 = 5 L.R. A. Civ. 242 = 

46 All. 427 = A.I.R. 1924 All. 415. 

CANTONMENTf LAND. 

—Building—License. 

- Subsequent to establishment of cantenment posses¬ 
sion of cue enclosed plot of land with original cmnttr 
aescribed as “ malik ” in official record who subsequent 
ly built on portion of land with permission of canton¬ 
ment authorities and let cut buildings for shops — Per¬ 
mission to build is not license with regard to site for • 
shops only but original owner continued to be licensee of 
whole plot of land. 

Within the limits of the bazaar area of the Meerut 
Cantonment there was a plot of land of which although 
the ownership was transferred to the Secretary of State- 
on establishment of the cantonment, possession conti¬ 
nued to be of the original owner. Along portion of its 
sides were a number of shops which with the boundary 
walls made the area practically into an enclosure with 
open gate-ways. In the official records the original 
owner’s possession was shown as that of “ malik. ”■ 

The original owners let out the shops to tenants and 
collected rents for the same. Before these shops and 
enclosure were built, original owners obtained the per¬ 
mission of the cantonment authorities to build the shops- 
as required. 

Held : that the fact of the grant of the permission 
did not mean the grant of the licence of the site only 
and the original owner had wide extent of rights in the- 
whole enclosure and of which he was a licensee. (Boyr 
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CANTONMENT LAND—Ownership. 

and Young , //.) RAM DASS V. SECRETARY OF STATE. 

A. I. R. 1930 All. 587. 

—Ownership. 

- Of cantonment land vests in Secretary of State 

subsequent to establishment of cantonment — Presump¬ 
tion as to compensation. 

Where subsequent to the establishment of a canton¬ 
ment the ownership of the land within the cantonment 
becomes vested in the Secretary of State and the prior 
owners of the land were compensated for the loss of 
such rights as they maj have actually suffered, it is a 
fair presumption that the amount of compensation 
would vary according to whether the prior owner was 
deprived wholly of ownership and possession or whether 
he was deprived only of ownership and allowed to 
remain in possession as licensee without the payment of 
any rent . (Boys and Young, JJ.) Ram DaSS v. SEC¬ 
RETARY OF STATE. A. I. R. 1930 All. 587. 

CANTONMENTS ACT (XV OF 1910). 

—S. 15—Taxation. 

- Committee empowered to levy tax on water—Tax 

could not be bur eased or varied without sanction from 
Government. 

The Cantonment Committee, Hyderabad, received 
its supply of water from the Hyderabad Municipality 
on payment of certain charges settled by the two 
bodies on some date prior to 1913. The Cantonment 
Committee recouped itself for the amount paid to the 
Municipality by recovering certain water rates from the 
occupants of the property within the Cantonment limits, 
which were sanctioned by Government in 1913. Govern¬ 
ment Notification No. 5099 of 1923 empowered the 

Committee inter alia to levy for use of water for domes¬ 
tic purposes a flat rate of 10 per cent, on the rental of 
all premises within their limits and provided for the 
mode of fixing such rentals. Government Notification 
No. 5594 empowered the Committee to charge certain 
water rates for buildings under construction with mini¬ 
mum flat rate of Rs. 4 per month where no water-main 
was on the premises, and a graduated, but a uniform 
scale of rates to be levied depending on the dimensions 
of the water main. 

Held , that the rates were levied as a tax and could 
not be increased or varied by the Committee without 
the like sanction of Government. Badcock v. Hunt 
(1889) 22 Q. B. D. 145, Ref. ( Rupchand Bilaratn, 
A. J. C.) JOTSING HURISING v. SECY. OF STATE 

20 S. L.R. 325 = 921.C. 36*1 = 
A. I. R. 1926 Sind 130. 

—S. 266—Interpretation. 

S. 266, Cantonments Act, only lays down that no 
Court shall proceed to the trial of any offence under 
Cantonments Act unless moved by the persons mention¬ 
ed therein and if the persons mentioned therein initi¬ 
ate the proceedings as provided in the section, the 
Court must follow the procedure laid dow’n in Cr. P. 
Code. ( Ghulam Mohiuddin , /.) SURAJDEEN BaNIAz> 

Emperor. io A. I. Cr. R. 365 = 1091, c. 607= 

„ 29 Cr. L. J. 591 (Nag.) 

—S. 266—Procedure. 

Cr.P. Code , S. 537 —Cantonment Board lodging a 
complaint signed by execution officer filing no authority 
but having power to file such complaint—Affidavit filed 
in the revision Court showing that he had an authority 
to do so—Omission to file is curable. 

A complaint was lodged by the Cantonment Board, 
through a Sub-Overseer, signed by the Executive Officer 
orthe Board. The Executive Officer never appeared 
before the Magistrate. Sub-Overseer did not hold any 
power of attorney on behalf of the Board. No power 


CANTONMENTS ACT (1910), S. 236-Males. 

of authority was filed to show that the Executive Officer 
had any authority to lodge such a complaint. On con¬ 
viction the accused filed a revision. The Executive 
Officer filed an affidavit that he had an authority to file 
the complaint. 

Held, that failure to file the authority is an omission 
curable under S. 537 ; 116 P. L. R. 1907, Foil. ( Addi¬ 
son , J.) KUSHAL CUSHAND V. EMPEROR 

11 A. I. Cr. R. 13 = 111 I.C. 326 = 
29 Cr. L. J. 822 = A. I. R. 1928 Lah. 946. 


-(II OF 1924). 

—S. 5—Ownership. 

•- Cantonment lands—Mere declaration of lands 

to be within Cantonment area does not vest their owner¬ 
ship in Government. 

The mere fact that certain lands are declared by the 
Government to be within a Cantonment area does not 
vest their owneiship in the Government unless it is 
shown that the lands were acquired by the Government 
for that purpose. ( B. B. Ghose and Roy, J J.) SECY., 

Cantonment Committee v. Satish Chandra 

SEN. 31 C. W. N. 1033 = 105 I. C. 565 = 

A. I. R. 1927 Cal. 786. 

S. 118—Ingredients. 


The giving of offence by the exposure of the person 
is not a necessary ingredient of the offence under S. 118 
W (a) (Hi). The offence is complete if the exposure 
is “ wilful or indecent” and in a public place. (Boys, 
/.) Behari v. Emperor. 27 Cr. L. J. 107 = 

91 I.C. 539= A. I. R. 1926 All. 263. 

—S. 118—Scope. 

'TakJitposh or moveable wooden pi at for m does not 
fall within Cl. (c). 

A takhtposh or moveable wooden platform cannot be 
held to be “ earth, or material of any description, or any 
offensive matter, or rubbish ” within the meaning of 
Cl. (c), S. 118 (1). (SJiadilal , C. /.) SRIRAM v. EM¬ 
PEROR. 28 Cr. L. J. 683 = 103 1. C. 411 = 

9 A. I. Cr. R. 24=A. I. R. 1927 L. 647. 

—S. 181—Permission. 


- Permission granted without any reservation can¬ 
not be subsequently modified. 

Where Cantonment authority grants permission with¬ 
out any reservation so far as the use of the building for 
shops was concerned, its subsequent resolution modify¬ 
ing the previous one by adding the words “ shops rejec¬ 
ted ” is ultra vires. 52 P. R. 1900, Rel. on. (Bhide 

/.) Bihari Lalz/. Secretary of State. 

A. I. R. 1930 Lah. 822. 

—S. 213—Presumption—Evidence Act, S. 114. 

Where a person, who was a butcher by trade and 
had no licence, actually imported meat in large quantities 
far more than could be required for his personal use and 
had distributed it but where there was no evidence that 
he actually received any money the presumption that he 
actually imported meat and sold it can be legitimately 
drawn. (Barlee, J.C. a?id Kalumal Pahlumal, A.J.C ) 

Mahomeddin v. Emperor. 1929 Cr. C 318= 

118 1 . c. 223 = 30 Cr. L. J.'906 = 

A. I. R. 1929 Sind 150. 

—S. 236—Males. 

•A Magistrate can convict a male of the offence of 


loitering tor the purpose of prostitution under S. 236 
(1). (.Marten and Madgavkar , //.) EMPEROR v 

Maridas Lazar. 28 Bom. L.R 298 = 

27 Cr. L. J. 555 = 931. C. *1051= 

A. I. R. 1926 Bom. 227. 


967 


DECENNIAL DIGEST, 1921—1930. 


968 


CANTONMENTS (HOUSE ACCOMMODATION, 
ACT (II OF 1902j. 

_Ss. 6 and 11—Restriction by Cantonments Magis¬ 
trate. 

_ Contract Act , S. 23— Restriction by Cantonment s 

Magistrate that the intending purchaser must vacate the 
house for military officer is not illegal. 

The Cantonment Act does not contain any prohibi¬ 
tion against a transfer by an owner of his right to con¬ 
tinue ill occupation of the house. All that the Act says 
is that no notice shall be issued under S. 6 if the hou^e 
is occupied by the owner. The owner, therefore, may 
agree that if the house is required by the military auth¬ 
orities he would deliver possession thereof to them. 
The Cantonment Magistrate is not prohibited from 
entering into any such agreement with an intending pur¬ 
chaser or even an owner in possession. Such an agree¬ 
ment would not defeat the provisions of the < anton- 
ment Act. (Mulla, J.) AKDKSHIR FRAMJI GhaS- 

V VI I A V Tricamdas Gordhandas. 

VALLA V. 1KIW 25Bom L R . 938 = 85 LC. 442= I 

A. I. R. 1924 Bom. 258. j 

-(VI OF 1923). . ' 

—S. 18 —Enhancement of rent. 

- Claim for enhanced rent made after commence- 

mentof tenancy—Owner fa,mot claim enhanced rent 

through Committee. . 

S. 18 only refers to the case where rent is fixed b> 

the Committee of Arbitration upon a requisition by he 

owner at the very commencement of the tenancy, but 

where the owner does not raise the question of enhance¬ 
ment until the commencement of the tenancy, and he is 
served with a notice for repairs, he is not entitled <> 
enhanced rent from the commencement. ( AanhaiyahU 
and Ashworth, JJ.) JASWANT kAI V. . J. LUCK. 

25 A. L. J. 91 = 97 I. C. 71 - 
A. I. R. 1926 All. 746. 


—S. 30 —Appeal. 

- Notice issued under S. 7—Person aggrieved can 

appeal under S. 30— No other remedy open. . 

A person aggrieved by the issue of a notice against 
him under S. 7 for vacating a house in the Cantonment, 
has only one remedy open to him namely, to appeal 
under S. 30, whether the notice is legal or not. Civil 
Courts have no jurisdiction to entertain a suit in respect 
of such notice. ( Marten and Fawcett. JJ.) NUk 

Mahomed Beg Mahomed v. G. Monteath. 

49 Bom. 152= 27 Bom. L. R. 56 = 86 I. C. 81 - 

A. I. R. 1925 Bom. 162. 

CARRIAGE. 

See Carrier. 

CARRIER. 

—Contract. , . 

,Goods to he carried by several carriers—Lon- 


CARRIER—Liability. 

Where goods entrusted to a carrier are not delivered 
according to the contract, the measure of damages of the 
value of the goods at the place of destination, in the condi¬ 
tion in which the carrier undertook to deliver them, at the 
time when they should have been delivered, less the pro¬ 
per charges of transportation and delivery, if these have 
not been paid by the consignor. The fundamental princi¬ 
ple that the party wronged by the breach of obligation 
should be awarded compensation for the losses which he 
has sustained in consequence and should be placed in 
the same position pecuniarily as if the contract had 
been performed, is subject to important limitations, and 
compensation is not in fact recoverable for every loss or 
detriment which may be traceable as a consequence 
however remote, of the breach of obligation. The 
natural and probable consequence of the failure of the 
carrier to deliver the goods at the time and place they 
should have been delivered, is prima facie a loss to the 
owner amounting to the value of the goods at that 
point. But this ordinary and definite effect of the 
failure of the carrier may be aggravated in a particular 
case by special circumstances, such as, the intention of 
the consignee to sell the goods in the most profitable 
market in the world. The aggravations of the normal 
consequences are not to be taken into account in the 
assessment of damages, except so far as the circum¬ 
stances to which they are due were the ordinary pro¬ 
bable circumstances which might beforehand be expect¬ 
ed to attend or follow upon the breach of obligation. 
This is subject to the exception that if the party, who 
has broken the contract, entered into it, in contempla¬ 
tion of special circumstances which would affect the 
consequences of a breach and accepted those circum¬ 
stances as condition under which the contract was to be 
performed, he is liable for any special loss which may 
have resulted. The knowledge must be brought home, 
to the party sought to be charged, under such circum¬ 
stances that he must know that the person he contracts 
with reasonably believes that he accepts the contract 
with the special condition attached to it. A person 
cannot consequently be allowed compensation for losses 
which might have been reasonably avoided. ( Mookerjee 
and Fletcher , JJ.) INDIAN GENERAL NAVIGATION 

and Railway Co. v. Eastern Assam Company. 

33 C. L. J. 72 = 611.0. 14 = A. I. R. 1921 Cal. 315. 


tract is an indivisible one—With which carrier the con¬ 
tract was made is a question of fact. 

Where goods are booked to be carried over the lines 
of several carriers, the proper person who is liable is 
the person to whom the goods were delivered and the 
contract is not a divisible one and the question with 
whom the contract was made is a question of fact : 
Mu sc ha mp v. The Lancaster and Preston Junction Rail- 
way Company , (1841) 8 M. and W. 421, kel. on. 

(Duval and Miller , JJ.) INDIA General NAVIGA¬ 
TION and Ry. Co. v. GirdharilalGovardhone. 
54 Cal. 430 = 31 C. W N 358 = 100 I. C. 903 = 

A. I. R. 1927 Cal. 394. 

—Damages. 

-- -Goods not delivered by earner according to con¬ 
tract—Measure of damages is value of goods at place of 
destination—Principles discussed . 


—Liability. 

_ ‘Restraint of Rulers' clause' exempts carrier from 

liability after he is commandeered during war — Car¬ 
riage after such commandeering must be paid for under 
S. 70 of the Contract Act. 

Where the contract between the Steamship Company 
and consignees provided for exemption in case of res¬ 
traints of Rulers and a ship carrying goods to be deli¬ 
vered to the consignees at Cochin was commandeered at 
Bombay and where the Steamship Company through 
their Bombay agents arranged for the carriage of the 
goods to Cochin from Bombay but only on payment of 
the freight and other charges incurred in carrying the 
goods from Bombay to Cochin. 

Held that the Steamship Company were free from 
i he obligation to carry the goods from Bombay to 

Cochin. . 

Held farther that even if the Company had no 
authority to carry the goods from Bombay to Cochin, in 
view of the correspondence of the party after comman¬ 
deering of the ship, S. 70 of the Contract Act entitled 
the Company to claim charges for carriage as compen- 
sation. 32 Cal. 374, Dist. ( Krishnan % J ) CLAN LINE, 
Ltd. v. Srinivasa Pai. 20 M L.W. 378= 

801.0. 892 = A.I.R. 1924 Mad. 885. 
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CARRIER—Negligence. 

—Negligence. 

- By sea must prove peril of the sea—That acci¬ 
dent could be avoided by greater foresight does ?iot prove 
negligence. 

The mere fact that the accident might have been 
avoided by greater foresight does not make it negli¬ 
gence. The difference between ordinary perils and extra¬ 
ordinary perils suggested in Story on Bailments (S. 512) 
has not been accepted by the authorities (Carver, 
S. 87). The loss need not be extraordinary in the sense 
that the cause must be uncommon. It is true that 
negligence does not save the defendants’ liability; but 
if reasonable care is taken the perils of the sea while 
not including the effects of mere ordinary wear and tear 
will include the consequences of any kind of accident 
ending in damage by sea water. ( Ramcsam and Jack- 

son , //.) Esuf ali v. Thaha Ummal. 

20 M.L.W. 91 = 80 I.C. 154 = 47 Mad. 610 = 
1924 M.W.N. 648 = A.I.R. 1924 Mad. 773 = 

47 M.L.J. 150. (P.C.). 

T- Common Law liability—Contract to the contract j 

is valid. , 

Under Indian Law, a common carrier by sea can con¬ 
tract out of the Common Law liability for negligence of 
himself and his servants provided the saving clause is 
expressed in clear and unambiguous terms. ( Twomey , 
C.J., Robinson and Rigg, JJ.) B.I.S.N. CO. v. ALI- 
BHAI. 62 I.C. 378 (2) = 10 L.B.R. 292 (F.B.) 

—Railway. 

- Consignor is primarily liable for freight. 

In a suit for freight, by a carrier, against the con¬ 
signor and the consignee, the person who is primarily 
liable for the payment of freight is the consignor because 
the carrier in accordance with the ordinary rule of 
agency, is entitled, prima facie , to treat the consignor 
as the person with whom he contracts. (English cases 
fully discussed.) {Fazl Ali , /.) SECRETARY OF 

State v. Ganji Dosa. 10 P.L.T. 287 = 

8 Pat. 669 = 117 I.C. 305 = A.I.R. 1929 Pat.265. 

CARRIER’® ACT (III OP 1865). 

—S. 2—Applicability. 

--The Act dots not apply to carriage by sea. ( Marten , 

C.J.and Blackwell , /.) BOMBAY STEAM NAVIGA¬ 
TION Co. v. Vasudev. 52 Bom. 37 = 

29 Bom. L.R. 1551 = 106 I.C. 470 = 

A.I.R. 1928 Bom. 5. 

—S. 2 -Interpretation. 

- "For all persons indiscriminately ” means simply 

that carriers are not at liberty to refuse business — Car¬ 
riers' liability. 

So far as the words ‘‘for all persons indiscriminately” 
are concerned these simply mean that persons so en¬ 
gaged in and catering for business satisfy the demands 
or applications of customers as they come and are not 
at liberty to refuse business. This arises from the 
public employment in which they are engaged. Apart 
from danger arising, say, from the nature of the goods 
received, the carrier is by his office bound to transport 
the goods as clearly as if there had been a special con¬ 
tract which purported so to bind him, and he is answer- 
able to the owner for safe and sound delivery. ( Lord 

Shaw.) India General Navigation and Rail¬ 
way Co. v. Dekitari Tea Co. 

. 511. A. 28 = 5 L.R.P.C. 121 = 80 I.C. 1038 = 
26 Bom. Ii. R. 571 = 51 Cal. 304 = 34 M.L.T. 53 = 

22 A.L.J. 173 = 19 M.L.W. 277 = 
1924 M.W.N.158 = 28 C.W.N. 302 = 

A.I.R. 1924P.C.40. 

—S. 6—Limitation to liability. 

--—What is required to limit the liability in the case 


CARRIER’S ACT (1865), S. 10—Notice. 

of a person who answers the definition under the Indian 
Carriers Act, viz., of transporting for hire goods from 
place to place for all persons indiscriminately, is that 
the nature of the contract entered into must either 
have the limitation of the liability under the Indian 
Carriers Act made expressly and in writing or the facts 
must be such that for the contract in question the 
contractor was departing from his usual business and 
| engaging in a different type of business from that of 
, common carrier. The special circumstances that 
goods were to be carried by a through route, does not 
| clecategorise carriers from being common carriers under 
statute, nor does it relieve them from their legal obliga¬ 
tions as such. In order to effect such a result the par¬ 
ticular contract would require to come up :o this, that 
quoad that transaction, another and different type of 
business had been entered on. {Lord Shaw.) INDIA 

General Navigation and Railway Co. v. Dek- 
Hari Tea Co. 51 I.A. 28 = 80 I.C. 1038 = 

5 L.R.P.C. 121 = 26 Bom.L.R 571 = 51 Cal. 304 = 
34 M.L.T. 53 = 22 A.L.J. 173 = 19 M.L.W. 277 = 

1924 M.W.N. 158 = 28 C.W.N.302 = 

A.I.R. 1924 P.C. 40 (c). 

—S. 9—Loss of goods. 

- Suit against carrier—Plaintiff need not prove 

negligence — Railways Act , 6’. 72. 

Under S. 9, in a suit brought against a common car¬ 
rier for the loss, damages or non-delivery of goods en¬ 
trusted to him for carriage, it is not necessary for the 
plaintiff to prove that such loss, damage or non-deli¬ 
very was owing to the negligence or criminal act of the 
carrier, his servants or agents. The burden of proof 
of absence of negligence is thus thrown upon the com¬ 
mon carrier, on the theory that the loss or damage to 
the goods is prima facie proof of negligence. But where 
evidence has. been given on both sides, of the circum¬ 
stances under which the loss took place and the Court 
has arrived at a finding upon the whole of such evi¬ 
dence, the question of burden of proof ceases to have 
any practical importance. {Mookcrji and Fletcher , JJ.) 

India General Navigation and Railway Co. v. 
Eastern Assam Co., Ltd. 33 C.L.J. 72 = 

611,0. 14 = A.I.R. 1921 Cal. 315. 

—S. 9—Negligence. . ■ 5 . 

-Loss from an unknown cause is presumptive proof 

of negligence. 24 Cal. 786 and 26 Cal. 398 (P.C.), Foil. 

C Mukerii , J.) RIVERS STEAM NAVIGATION CO., 

Ltd. v. Bisweswar Kundu. 116 I.C. 148 = 

A.I.R. 1928 Cal. 371. 

—S. 10—Contract. 

-A contract with a carrier provided: “No claim of 

any kind whatsoever in respect of this contract shall be 
valid unless in writing and delivered at the office of the 
Company.. ..within six months from the date of any 
default, loss or damage in respect of which such claim 
arises.” 

Held that the condition was not unreasonable. 

3 Mad. 107 and 27 C.L.J. 294, Rel. on. (. Mukerji , /.) 
Rivers Steam navigation Co., Ltd. v. Biswes¬ 
war kundu. 116 I.C. 148 = 

>• A. I. R. 1928 Cal. 371. 

—S. 10—Notice. 

- Notice to local agent is sufficient. 

Notice to local agent is sufficient. The essential of a 
good notice appears to be that it should reach the person 
who is liable to make good the loss. {Duval and 
Mitter , JJ.) INDIA GENERAL NAVIGATION AND 

Railway Co. v. Girdharilal goburdhone Das. 
54 Cal. 430 = 31 C.W.N. 358 = 100 I.C. 903 = 

A.I.R. 1927 Cal. 394. 
CASBATI— See Land Tenure. 
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CASE LAW —See PRACTICE—PRESIDENT. 1 

CASTE. 1 

See also { 1) C. P. CODE, S. 9. 

(2) Hindu Law—Caste, Conversion. 

—Ex communication. 

- Ex-communication is a mode of enforcing Pay- 

men/ of fine or is a punishment in default of pay¬ 
ment. 

Distinctions are supposed to exist between ex-com¬ 
munication and fine and also between payment of a fine 
and giving a caste dinner. The fine imposed may be a 
fixed sum of money or the price of a dinner, but it is a 
fine in both cases. And the ex-communication is 
merely the only means available for enforcing the pay¬ 
ment of the fine. Every such disciplinary decision of 
a caste can be regarded either as a sentence of ex-com- 
munication which can be set aside on payment of a fine 
or as a sentence of fine with ex-communication in de¬ 
fault of payment. (Hallifax, A.J.C.) GOKUL TELI 

v. BANIA CHAMAR. 76 I.C. 341- 

A.I.R. 1924 Nag. 167. 

—Jurisdiction. 

- Court can decide that rights to the user of pro¬ 
perty in accordance with caste usage exist but cannot 
decide whether a particular user is sanctioned by custom 

of caste. 

Court has jurisdiction to decide that the plaintiffs 
were entitled to the user of the properties in dispute in 
accordance with the caste usage and custom because a 
question of property is involved. But once the Court 
holds that the Plaintiffs have that right then the way in 
which they might exercise their right is a question which 
is really one for the castes themselves to decide and not 
for any paiticular individual or faction and is certainly 
a question which to Court would possibly determine. 

( Macleod , C. J. and Crump y J.) ( HUNILAL GULAB- 

DAS v. CHHOTALAL PRANJIVAN. 76 I. C. 636 = 

A. I. R. 1924 Bom. 522. 

—Race distinction. 

- Maternity is of no importance. 

It is settled that as regards the racial claim maternity 
is of no importance. (Lord Phill imore.) SAKLAT v. 

Bella. 30 C. W. N. 289 = 921. C. 200 = 

28B.L R. 161 = 53 I. A. 42 = 3 Rang. 582 = 

23 A. L. J. 1016 = 43 C. L. J. 23 = 
A. I. R. 1925 P. C. 298 = 49 M. L. J. 821 (P.C.). 

CASTE DISABILITIES REMOVAL ACT (XXI 
OF 1850). 

—Applicability. 

- Bengal Land Revenue Settlement Regulation 

{Ben. Reg. VII of 1832 )—Applicability to Oudh — Con¬ 
version before date of annexation—Acts do not apply. 

Regulation VII of 1832 or Act XXI of 1850 can be 
held to be applicable to the Province of Oudh from the 
date of annexation at the earliest, i.e., on 13th February, 
1856 and therefore the Regulation and the Act do not 
apply to the case of convert who renounced his religion 
before that date. ( Stuart , C-.J. and IVazir Hasan , J.) 

Mitar Sen Singh v. Maqbul Hasan. 

3 Luck. 154 = 107 I. C. 890 = 4 O. W. N. 1243 = 

A. I. R. 1928 Oudh 138. 

-—The Act only relieves from forfeiture the person 

who has for some reason or other changed his religion 
and not any other person who may be affected by such a 
change. ( Curgenven , /.) SuNDARAMMAL v. AMEE- 

NAL. 24 M. L. W. 675 = 1926 M. W. N. 952 = 

98 I. C. 867 = A. I. R. 1927 Mad. 72. 

—Succession. 

- Hindu convert to Shi a—Heirs to the estate of 

such person must he determined by Shia lau' and not by 
the Act—Mahomed an law. 


CASTE DISABILITIES REMOVAL ACT (1850), 

S. 1—Applicability. , 

In determining the heir or heirs to the estate of a 
person who has renounced the Hindu religion and em¬ 
braced the Shia faith of Islam recourse must be had to 
the Shia law of inheritance and not to Act XXI of 
1850: 10 M. I. A. 511 (P.C.); Rel. on. ( Stuart , C.J. 
and IVair Hasan , /.) MlTAR SEN SlNGH v. MAQBUL 

Husin. 3 Luck. 154 = 107 I. C. 890 = 

4 O. W. N. 1243=A. I. R. 1928 Oudh 138. 

-A Hindu daughter cannot inherit from her father 

who has been converted to Mahomedanism because of 
Act XXI of 1850; 40 Mad. 1118, Foil. 11 All. 100, Not 
Foil. ( Curgenven , /.) SUNDERMMAL v. AMEENAL. 

24 M. L. W. 675 = 98 I.C. 867 = 
1926 M. W. N. 962 = A. I. R. 1927 Mad. 72. 

- Hindu Law — Succession—Even after conversion 

right to inheritance is not lost. 

A convert or an outcaste retains his right of inherit¬ 
ance whether the right occurs before or after the con¬ 
version to another religion or exclusion from caste. 
{Jwala Prasad and Ross , JJ>) RAM PERGASH SlNGH 
v. Mt. DahaN BlBl. 3 Pat. 152 = 781.0.749 = 

5 P. L. T. 203=1924 P. H. C. C. 85 = 

A. I. R. 1924 Pat. 420. 

- Muhammadan convert — Death — Non-muhamma- 

dan relatives , not entitled to succeed to him otherwise 
than as Muhammadans , cannot succeed. 

On the death of a Burman Buddhist who, adopted 
the Muhammadan faith, his mother, brothers and sisters, 
who were still Burmese Buddhists, claimed as heirs, 
their shares in the estate of the deceased. It was con¬ 
tended that, though according to Muhammadan law they 
were not entitled to inherit any portion of the estate of 
the deceased by reason of their religious disability, this 
disability had been removed by Act XXI of .1850; 

Held , the Burmese Buddhist relations of the deceased 
could not succeed as they failed to show that they had a 
right to succeed otherwise than as Muhammadans. 
(Rigg, /.) Asha Bibi v. Ma Kyawyin. 

64 I. C*. 514 = A. I. R. 1922 L. Bur. 15. 

—S. 1—Applicability. 

- S. 1 applies only to person actually converted or 

outcasted—Succession to such person however is governed 
by la70 applicable to convert after conversion. 

S. 1 in terms only applies to protect the actual person 
who either renounces his religion or has been excluded 
from the communion of any religion or has been deprived 
of caste. It is intended to protect such a person from 
losing any right of property or of succeeding as heir. But 
when once a person has changed his religion and chang¬ 
ed his personal law that will govern the rights of succes¬ 
sion of his children. 11 All. 100, Overruled ; 40 Mad. 
1118, Appr. {Lord Atkin.) MlTAR SEN SlNGH l\ 
Maqbul Hasan Khan. A. I. R. 1930 P. 0. 251. 

- Ancestor of propositus changing his religion — 

Act will not apply for determining the heirs of such 
propositus. 

The Act has no application to a case where the 
claimant of rights has neither renounced nor has been 
excluded from the communion of any religion or been 
deprived of caste, and S. 1 cannot be read in any wider 
sense than that it removes the personal disability of the 
person who has changed his religion from enforcing 
his rights which he possessed prior to the change. 
Therefore, if any, ancestor of the propositus in any 
degree of ascent has changed his religion the Act 
would not apply in determining the status of an heir to 
such a propositus. 33 All. 356; 40 Mad. 1118 ; 1 Lah. 
376, Rel. on; 11 All. 100, Expl. and Diss. from. (Stuart , 
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•CASTE DISABILITIES REMOVAL ACT (1850), 
S. 1—Partition. 

C. J. and Wazir Hasan , /.) MlTAR SEN SINGH v. 

Maqbul Hasan. 3 Luck. 154 = 107 I.C. 890 - 

4 O.W.N. 1243-A. I. R. 1928 Oudh 138. 

—S. 1—Partition. 

- Conversion does not give right to partition if 

.there is none prior to conversion (1912) M. W. N. 386, 
Overruled. 

The effect of the Act is not to eniarge the convert’s 
interest in any property or to get rid of any condition or 
restriction to which it was originally subject. 19 Cal. 
.289, Foil. (1912) M.W.N. 386, Overruled. 40 Cal. 407, 
Diss. from 9 M. I. A. 195, Expl. Conversion from 
Hinduism cannot give a member of a Tarwad a right 
to a partition of Tarwad property which is impartible 
under the Marumakkathayam Law. 

Kumarasioami Sastri , J. —All that the convert is 
•entitled to is to continue to reside in the house and be 
maintained as before if the other members are willing or 
to get separate residence and the maintenance allotted 
to him if the other members refused. ( Wallis , C.J., 
Spencer and Kumarasioami Sastri, JJf) M. P. P. 
Paru v. Raman nambiar. 44 Mad. 891 = 

64 I. C. 676= 14 M. L. W. 257 = 
1921 M. W. N. 594 = A. I. R. 1921 Mad. 224 = 

41 M.L.J. 243 (F.B.). 

CASTE QUESTIONS .— See C. P. CODE, S. 9. 
CATTLE —See CATTLE TRESPASS ACT. 

CATTLE POUNDS —See CATTLE TRESPASS ACT. 

CATTLE TRESPASS ACT (I OF 1871). 

—Conviction-legality of. 

- Conviction not justified under law and fine arbi¬ 
trary — Conzdction can be set aside — Cr. P. Code , .S’. 439. 

Where a conviction was not justified under the Cattle 
Tiespass Act and especially where the fine was arbitrary 
High Court interfered and set aside the conviction. 

f Pul I an, /.) Emperor v. Madho. 7 O. W. N. 461 = 

A. I. R. 1930 Oudh 250. 

5.10—Offence under. 

- Penal Code . S. 379— Detaining coio for 24 hours 

is not theft, or any offence. 

A person, detaining cow in his custody for less than 24 
hours as he is entitled under S. 10, Cattle Trespass Act, 
is not guilty of offence under S. 379, intention for caus¬ 
ing wrongful loss being absent. Where the accused kept 
the cow m his custody for damages done over night for 
the purpose of impounding unless he received compensa¬ 
tion, held, that he was legally entitled to keep it in his 
•own custody for 24 hours before lodging it in the pound. 
14 C. W. N. 238, Foil. ( Batten , JC.) Ramratan v. 
Emperor. 23 Cr. L. J. 511 = 68 I. C. 47 = 

A. I. R. 1923 Nag. 64. 

—S. 10—Private defence. 

- Penal Code, S. 105— Right of private defence — 

Trespass by cattle—Cattle can be chased ez<en outside the 
fields trespassed. r 

Certain cattle belonging to accused trespassed a field 
where they were grazing. An attempt was made by the 
•owner of the field to seize them in order to take them to 

* .* \ .* * * ~ f r * — 

•cattle pound. The cattle ran towards the field of the 
accused where the chasers followed them. The accused 
inflicted mortal injuries on one of the chasers, who con¬ 
sequently died. It was urged that the chaser had no 
right to pursue out of the field trespassed and the accus¬ 
ed were entitled to a right of private defence. 

Held , that notice of trespass being taken at once, the 
"mere fact that the cattle had left the land, before they 
could be seized, did not deprive the owner of the field 
of the right of seizure conferred upon him by S. 10, and 


CATTLE TRESPASS ACT (1871), S. 21- 
Complaint—Validity of.’ 

no case for private defence was proved: A. I. R. 1925 
Nag. 53, L)ist. {Shadi Lai, C, /.) WARYAMI v. EM¬ 
PEROR. 13 A. I. Cr. R. 39 = 116 I. C. 463 = 

30 Cr. L. J. 627= A. I. R. 1928 Lah. 692. 

—S. 10—Seizure. 

- Right to seize cattle subsists only until the cattle 

leave the land. 

The owner of the land trespassed on cannot go to the 
owner of the errant cattle and demand their delivery in 
order that he may take them to the cattle pound. Be¬ 
cause, under S. 10 the right to take hold of cattle tres¬ 
passing on land and doing damage subsists only while 
the cattle are on the land. It does not continue after 
the cattle have left the land. ( Kinkhede, A.J.C.) BHAG- 

want Rao v. Champat Rao. 25 Cr. L. J. 1004 = 

811. C. 716 = A. I. R. 1925 Nag. 50. 

- Watchman—General instruction to seize cattle 

trespassing—Rescuing cattle seized by watchman is an 
offence. 

Under S. 10, a watchman watching crops on land on 
behalf of a cultivator or occupier is entitled to seize 
cattle trespassing on the land under his charge when he 
is given general instructions to seize them while so tres¬ 
passing. ( Adami , /.) K. DUSADH v. SARABI 
DuSadh. A. I. R. 1922 Pat. 317. 

—Ss. 11 and 24—Conviction under. 

- Railways Act, S. 125 (4)— Cattle passing oi'er 

regular track at place where there is no fencing to rail¬ 
way lint—Unless there is damage conviction under 
S. 24 cannot be sustained. 

In order that an offence may be established under 
S. 24, the seizure of the cattle must be legal and conse¬ 
quently driving herds of cattle across the railway line 
at a place where there is no fence and where there is 
a regular track does not constitute any offence under 
S. 24 in the absence of any damage to the line: 43 I. C. 
445 ; 1 P. L. T. 176, and 23 C. W. N. 387, Rel. on. 
{Pullan, /.) Emperor v. Madho. 

7 O. W. N. 461 = A. I. R. 1930 Oudh 250. 

—S. 20—Interpretation. 

- General Clauses Act, S. 10— Principle of S. 10 

may be applied to S. 20. 

Although S. 10, General Clauses Act. only applies to 
Acts made on or after 14th January, 1897, and does 
not cover in terms, an Act like Cattle Trespass Act 
passed in 1871, the principle underlying S. 10, General 
Clauses Act, should be applied to complaints under Cat¬ 
tle Trespass Act, S. 20. {Findlay, J. C .) MOHADEO 
GaNPATI PATIL v. NABHA VlSHWANATH. 

30 Cr. L. J. 125 = 113 I.C. 285 = 12 A.I. Cr. R. 69 = 

A. I. R. 1929 Nag. 96. 

—S. 20—Jurisdiction. 

- Cr. P. Code {V of 1898), SsA (c) and 29- 

Magistrate generally empenuered under Cr. P. Code , to 
try offences has jurisdiction to try offences under S. 20. 

A Magistrate generally empowered under the Cr. P. 
Code to receive complaints of offences, h?s jurisdiction 
in respect of offences under S. 20 of the Cattle Tres¬ 
pass Act without any special authorization by the 
District Magistrate to receive complaints under the 
above section; 44 Bom. 42 and 34 Cal. 926, Foil. 

{Wallace, /.) DEENADAYALU v. RATNA PADAYACHI. 

100 I. C. 381 = 25 M. L. W. 282 = 
1927 M.W.N. 167=28 Cr.L.J. 301 = 50 Mad. 841 = 
A.I. R. 1927 Mad. 396. = 52 M. L. J. 251. 

—S. 21—Complaint—Validity of. 

- Agent authorised to file a complaint though can¬ 
not give direct evidence of all circumstances. 
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cattle TRESPASS ACT (1871), S. 22- 

Compensation. 

For a complaint by an agent to be valid, it is not 
necessary that the agent must know all about the matter 
from what he has seen himself and not from what he has 
been told by others; that is, the agent need not be a per¬ 
son who is capable of giving what is called direct evi¬ 
dence of all the circumstances and not of a part of them 
only, {II alii fax, A. J. C.) JUKARAM v. GaNPAT. 

26 Cr. L. J. 327 = 84 I. C.-551 = 
A. I. R. 1923 Nag. 156. 

—S. 22—Compensation. 

- Compensation cannot be awarded in absence of 

loss and unless specifically claimed—Sentence of impri¬ 
sonment under S. 22 in default of compensation is 
illegal. 

Compensation under S. 22 cannot be allowed in the 
absence of loss alleged or proved. The Magistrate can¬ 
not award it arbitrarily at his own sweet will. The com¬ 
plainant must make a specific claim about it. Further 
the Magistrate can only award compensation for illegal 
seizure of cattle and cannot impose fine. He is also not 
competent under S. 22 to pass sentence of imprisonment 
and thus when he passes a sentence of imprisonment in 
default of payment of compensation, the sentence is 
illegal. ( Mohiuddtn , A. J. C.) KAMDULAREY *. Ma- 
NOHAR. 31 Cr. L. J. 278 — 1211. C. 665 = 

26 N. L. R. 158 = A. I. R. 1930 Nag. 149. 

- Compensation may be awarded to owner of the 

cattle and not to agent filing complaint . 

Where the complaint is lodger! by an agent, the 
Magistrate can award reasonable compensation, which 
will be paid to the complainant (owner of cattle and not 
to the agent who filed the complaint. ( Mohiuddin , 
A. J. C.) MANOHAR V. Ram DU LAKEY. 

30 Cr. L. J. 633 = 116 X C. 424 = 1929 Cr. C. 18 = 
13 A I. Cr.R. 63 = A. I. R. 1929 Nag 152. 

Compensation need not be claimed in the com¬ 
plaint. 

There is no restriction in the Act that the Court can¬ 
not award compensation unless it is claimed in the com¬ 
plaint; A. I. R. 1923 Pat. 292, Not Foil. {Jackson, J.) 
Kolandai Cheity z>. Perumal Kavijndan. 

29 Cr. L. J. 325 = 108 I. C. 80 = 1 M. Cr. C. 125 = 

A. I. R. 1928 Mad. 369. 

Loss not frerved—Compensatiim not asked for in 
petition—Compensation order is illegal. 

If no compensation was claimed in the petition of 

complaint and no allegation was made as to the loss 
caused by the seizure of the cattle, the order directing 
payment of compensation cannot stand. The person 
under whose orders the cattle were seized is liable to 
compensate the complainant, equally with those who 
directly seized them under his orders. {Ross, J.) BaIJ- 
nath Sahay v. King-Emperor. 4 P. L. T. 231 = 
721.C. 71 = 1923 P.H.C. C. 96 = 1 Pat. L.R. Cr. 34 = 

24 Cr. L. J. 311 = A. I. R. 1923 Pat. 292. 
- Cr. P. Code {Act V of 1898), 


Ss. 408 and 

413 Order of compensation is appealable — Compensa¬ 
tion is not fine. 

An order awarding compensation and re-payment of 
fines under S. 22 is appealable under S. 408 of the Cr. 
P. Code, the compensation so awarded not being a fine, 
the restrictive provisions of S. 413, Cr. P. Code are not 
applicable. {Macleod. C. J. and Shah , /.) BaRTHOL 

Duming Rodriks v. Papa Dada. 46 Bom. 58 = 
631. C. 160 = 23 Bom. L. R. 836 = 22 Cr.L. J. 624 = 

A. I. R. 1922 Bom. 191. 

—S. 22 —Grazier. . . 

“ Grazier of cattle is agent within S. 22. 

A grazier is entrusted with the charge of the cattle 
during the period the cattle are with him for the purpose 


CENTRAL PROVINCES COURTS ACT (1917), 

S. 9—Procedure. 

of grazing and therefore he may be presumed to be an 
agent of the owners of the cattle during the time the 
cattle are in his charge. Such an authority must be 
presumed from the circumstances of the case. The 
person personally acquainted with the circumstances can 
only be the person in charge of the cattle when seizure 
is made and therefore comes under the category of “an 
agent personally acquainted with the circumstances” 
mentioned in S. 21. A. I. R. 1923 Nag. 156, Ref. 
{Mohiuddin, A. J. C.) MANOHAR i>. RaMDULAREY. 

30 Cr. L. J. 633 = 116 I.C. 424 = 1929 Cr. C. 18 = 

13 A. I. Cr. R. 63 = A. I. R. 1929 Nag. 152. 

—S. 24—Interpretation. 

-‘ Rescue' includes driving by shouts and cries. 

Driving cattle by shouts and cries does constitute 
rescuing them under S. 24. {Spencer, J.) Kama 
KONPIaH, In re. 24 Cr. L. J. 456 = 72 I. C. 616- 

17 M. L. W. 646 = 32 M. L. T. 365 = 
1923 M.W. N. 437 = A. I. R. 1923 Mad. 608. 

—S. 24—Liability. 

- For conviction under S. 24 liability of the cattle 

to be seized must beprivcd. 

Before a conviction under S. 24 can be sustained it is 
necessary to prove that the cattle which has been res¬ 
cued was liable to be seized under the Act. {Sulaitnan, 

j.) Babu v. Emperor. * 24A.L. J.280 = 

27 Cr. L. J. 313 = 7 L. R. A. Cr. 40 = 92 I. C. 697 = 

A. I. R. 1926 AIL 276. 

—S. 24—Offence. 

- Penal Code, Ss. 447, 441 and 40— “ Offence" in 

A'. 441 includes cfftiice under S. 24. / 

Entering the cattle pound with intent to commit an 
offence under S. 24. Cattle Trespass Act amounts to 
criminal trespass within the meaning of S. 447,1. P. C. 
and entering the pound with intent to intimidate the 
person in charge of the pound amounts to an offence 
under S. 447. '{Ffordeatid Addison . //.) EMPEROR 
Bhola. 8 Lab. 331 = 1031. C. 201 = 

28 Cr. L. J. 665 = 28 P. L. R. 519 = 

8 A. I. Cr. R. 293 = 9 L. L. J. 354 = 

A. I. R. 1927 Lab. 495. 

—S. 24—Sentence. 

- Penal Code, S. 323— Separate sentences can be 

passed. 

The offence of causing hurt is a separate offence from 
that of rescuing cattle and stparate sentences may 
legally be passed. (Wallace, /.) ANTHONI UDA1YAN 

v. Rayappudayar. 39 M. L. T. 543 = 

1927M.W-.N. 850 = 105 I.C. 806 = 
28 Cr. L. J. 982 = 9 A. I. Cr. R. 160 = 
A. I. R. 1928 Mad. 18 = 53 M. L. J. 653. 

CAUSE OF ACTION. 

(1) C. P. Code, S. 20, O. 2, R. 2, O. 9, R. 8. 

(2) Damages. 

(3) Tort. 

CAVEAT—vSVy Prob. and admin, act, Ss. 50, 70. 

CAVEAT EMPTOR. 

See (1) C. P. CODE, O. 21, R. 93. 

(2) T. P. ACT, S. 55. 

CENTRAL PROVINCES COURTS ACT (I OP 
1917). 

—S. 9 —Procedure. 

- Question of law referred to Bench—Judge dis¬ 
posing of the case need not be on the Bench. 

Section 9 does not make it necessary that the Judge 
who is disposing of the case should be a member of the 
Bench for the decision of which a question of law is 
referred. {Afacnair, Offg. J. C. Staples and Subhedar , 
A . J. Cs.) SlTARAM v. KAINRAM. 12 N. L. J. 148 = 
121 I. C. 57 = A. I. R. 1929 Nag. 251 (F. B.). 
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CENTRAL PROVINCES COURT-FEES 
AMENDMENT ACT (I OF 1923.) 

—Interpretation. 

- The Act has no retrospective effect. 

Neither the notification of the C. P. Local Govern¬ 
ment to the effect that in suits for possession of land the 
value of the land for purposes of jurisdiction would be 
12^ times the annual revenue payable for the land nor 
the C. P. Court Fees Amendment Act (I of 1923) can 
have retrospective operation so as to aflect the vaiue of 
such land either for purposes of Court-fees or for pur¬ 
poses of jurisdiction in suits previously instituted for 
possession of such land. ( Findlay , 0. J. C. and Wade- 
goonkar , A. J. C -) CHUNILAL v. KlSANDAS R AM DAS. 

89 I. C. 407 = A. I. R. 1926 Nag. 71. 

CENTRAL PPOVINCES COURT OF WARDS 
ACT (IMP. XXIV OF 1899.) 

—Commissioner—Powers of. 

- Commissioner representing Court of Wards — 

Powers of. 

The Commissioner as representing the Court of 
Wards is not entitled to make a voluntary alienation of 
his ward’s immoveable property so as to bind the ward 
even after his attaining majority. ( Macnair , A. J. C.) 

Dharamsingh ^ Laknathsingh. 4N.L. J. 1 = 

62 I. C. 198 = A. I. R. 1921 Nag. 56. 

—S. 18—Commissioner—Powers of. 

- -Deputy Commissioner can execute documents for 

Court of Wards. 

The Deputy Commissioner is authorized to execute a 
document on behalf of the Commissioner who is the 
Court ,'of Wards, under S. 18 (2). {Haitifax and 
Kotval, A. J., Cs.) Seth Gokuldass Nathani v. 
Lal AttTATRAN'; ' “ 95 1. C. 824 = 

A. I. R. 1926 Nag. 466. 
—S. 31 (as amended by Act I of 1915)—Effect of 

--The effect of S. 31 as amended is to declare that 

the property or person of a ward is not liable for neces¬ 
saries under S. 68 of Contract Act. ( Mittra , A. J. C.) 
IIEMRAJ Sha v. Pannalal. 61T. C. 563 (2) = 

17 N. L. R. 20. 

— S. 31—Court of Wards—Powers of. 

- Minor—Powers of Court of Wards to bind 

minor's estate are ?iot greater than those of natural 
guardian.. 

The powers Qf the Court of Wards to bind the minor 
ward by a simple money bond executed on his behalf 
are no greater than those of a natural guardian. Ex¬ 
cept in so far as the Court of Wards Act gives special 
powers to bind the minor’s estate, the powers of the 
Court of Wards are co-extensive with those of a natural 
guardian. {Haitifax and Dhobiey , A. J. Cs.) JlWAN- 
DAS v. JANKI. 5 N. L. J. 49 = 65 I. C. 53 = 

’ ; ! 18 N. L. R. 145 = A. I. R. 1922 Nag. 98. 

-(Amendment Act I of 1915.) 

—Suit—Mantainability of. 

- Suit based on Contract Act , S. 68, is not main¬ 
tainable subsequent to coining into force of C. P. Court 
of Wards Act {J of 1915). 

After the coming into force of the Central Provinces 
Act I of 1915 a suit against a minor so far as it is based 
on S. 68 of the Contract Act is not maintainable. 
{Mittra, A. J. C.) THAKUR HEMRAJ SHA v. PANNA- 
LAL. , 17 N. L. R. 20 = 611 C. 563 = 

A. I. R. 1921 Nag. 105. 

CENTRAL PROVINCES CRIMINAL CIRCU¬ 
LARS. 

—No., 1-28, Para. 6—Procedure. 

- -Trial of young offenders by 2nd Class Magis¬ 
trate is barred." ’ 

D. D.—VOL. 1—62 


CENTRAL PROVINCES LAND REVENUE ACT 

(1881), S. 4(3)—Cess. 

The Circular states that adolescents should be tried 
by a Magistrate not below the rank of Sub-Divisional 
Magistrate. It does not say that a Second Class Magis¬ 
trate may try an adolescent but must refer the case for 
punishment to the Sub-Divisional Magistrate. ( Kotval , 
A. J. C.) Baba v. Emperor. 22 N. L.R. 166 = 
74 I. C. 66 = 24 Cr. L. J. 738 = A.I.R. 1924 Nag. 37. 

CENTRAL PROVINCES GENERAL CLAUSES 
ACT (I OF 1914.) 

— S. 5 (c)—Scope. 

-It cannot be said that S. 5 {c) requires the pro¬ 
ceedings to continue before the original Court and not 
before the Court to which jurisdiction may have been 
tranferred by the repealing Act. ( Jackson. A. J. C.) 

Gokal Prasad v. Govindrao Subhedar. 

12 N.L.J, 82 = 119 I.C. 682 = A.I.R. 1929 Nag. 282. 

CENTRAL PROVINCES LAND ALIENATION 
ACT (II of 1916.) 

—S. 9 (3)—Applicability. 

-8. 9 (3) applies also to suits instituted after com¬ 
mencement of Act. 

In a suit on a mortgage executed by a member of the 
original Tribes in the Central Provinces and containing 
a condition of foreclosure in case cf the non-payment of 
the debt, no foreclosure decree can be passed and the 
sub-Section (3) of Section 9 applies to suits pending at 
the commencement of the Actor instituted afterwards. 
{Dhobley, A. J. C.) MST. GORA v. KaMLAL. 

641. C. 729 = A. I. R. 1921 Nag. 146. 
—S. 16—Interpretation. 

- "'Made" qualifies “decree or order ” and not “ exe¬ 
cution .” 

The word “made’* qualifies the words “decree or 
order” and not the word “execution”. The very plain 
meaning of the words of the section is that a sale shall 
not be held in execution of a decree or order if that 
decree or order is passed or made after a certain date, 
but that it can be held if the deciee or order is prior 
to that date whether the application for execution is 
prior or subseauent to that date. {Haitifax, A. /, C.) 

Indal Bapu v. Mahomed Ali. 

601. C. 545 = A. I. R. 1921 Nag. 93. 

CENTRAL PROVINCES LAND REVENUE ACT 
(XVIII OF 1881.) 

—Wajib ul-arz 

- Agreement by lambardar not to demand haqq is 

val i d—Aband onment. 

Where the lambardar agreed not to demand his haqq. 
in consideration of the consent of the co sharers to his 
appointment. 

Held , any person can agree to abandon a claim to- 
money already due to him; There is nothing invalid in 
an abandonment for consideration of a payment to 
which a person is declared entitled by the law. But 
future right could not be relinquished or transferred 
to which the holder is not declared entitled by the law,, 
directly or indirectly. {Haitifax, A. J. C.) YadO 
Prasad v. Gangaram. ‘ 701. C. 72= 

A. I. R. 1923 Nag. 211. 

—S.4 (3)—Cess. 

- Ss. 76, 132 (//) and 153— Cess determined by 

Settlement Officer—Sanction by Commissioner of the 
cess is sufficient—No sanction as to rates is necessary. 

S. 76 authorizes the Settlement Officer to determine 
and record the village cesses, if any, which are leviable, 
according to village custom, and the persons by and 
from whom and the rates at which, they are leviable, 
and it directs that such cesses shall, if sanctioned by 
the Chief Commissioner, be leviable accordingly. S. 132 
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CENTRAL PROVINCES LAND REVENUE ACT 
( 1881 ), S. 4—Desehra Bhet. 


CENTRAL PROVINCES LAND REVENUE ACT 
(1917), S. 2- Sir Right. , 0 


(//) gives similar powers to the Deputy Commissioner 
when the settlement is not in progress. When the ceases 
are thus sanctioned it is not necessary for the Chief 
Commissioner to sanction the rates. {Das and Ad ami, 
JJ.) kAKHYAPAL SlNGH v. LAL Bi:* SUHJODAY 

Singh Deo. 1 Pat. 83 = 69 I. C. 672 = 

A. I. R. 1922 Pat. 399. 

—S, 4—Desehra Bhet. 

- -Suit for recovery of Desehra Bhet and Ko* 

i. hhauni not sanctioned or ncorded does not tie. 

Payments of Desthra Bhet and Kot ( hhauni are 
village cesses and unless sanctioned by the Commis¬ 
sioners or recorded at the settlement a suit for recovery 
of the same is barred by S. 1 53. {H alii fax and 
Kotval , A. J. Cs .) ZAMINDAR OF HATA v. RATAN 

Patel. 64 I. C. 722 = A. I. R. 1922 Nag. 19. 

—S. 83—Settlement entries. 

- Limitation Act , Arts. 14 and 120 —Suit for 

amendment is gmerned by Art. 14 of the Lim. Act. 

In the matter of limitation, a suit under S. 83 of the 
C. P. Land Revenue Act of 1881 for the amendment 
of Settlement entries is governed by Art. 14, Sch, I of 
the Limitation Act. A suit of this nature is to be filed 
within one year of the date on which the assessment is 
offered to the proprietors after the Record-of-Rights is 
‘duly made and attested.’ (L/allifax and Dhobley , A. 
J. Cs.) ONKAR LAL v. SHAL1GRAM LALA. 

5 N. L. J. 199 = 65 I. C. 970 = 
A. I. R. 1922 Nag. 76. 

—S. 83—Wajib-ul arz. 

- Wajib-ul-arz omitting custom of payment of 

Desehra Bhet and Kot Chhauni— No directim under 
S. 77 (d) for its being recorded — Suit for correction of 
record docs not lie. 

Where the Wajib-ul-arz omitted to mention the 
custom of making the payments of Desehra Bhet ^ and 
Kot Chhauni and there was no direction under S. 77 {d) 
for its insertion. 

Held , a suit for its insertion in the Record and for 
correcting the same does not lie. ( Hallifax and 
Kotval, A. J. Cs.) ZAMINDAR OF HATA v. RATAN 

Patf.L. 64 I. C. 722 = A. I. R. 1922Nag. 19. 

S. 87—Widow—Succession. 

■- Widow merely temporary thekadar—Award of 

Settlement Officer subsequently creating permanent 
hereditary right—Widozu holds such interest as widow 
of her husband —It descends not as stridhan to her heirs 
hut to her husband's heirs. 

An award by a Settlement Officer, conferring upon a 
widow rights which she had not hitherto enjoyed must 
be held to be governed by the provisions of S. 87. 
Where, therefore, a widow was merely a temporary 
thekadar, her interest could not be described as a pro¬ 
prietary interest, and subsequently if a permanent and 
heritable right is created by the award of a Settlement 
Officer such permanent interest by virtue of the provi¬ 
sions of S. 87 is held by the widow as the widow of her 
husband and it descends to his heirs and not as stridhan 
of the widow. {Courtney Terrell , C. J and James , J.) 

Sankar Prasad Misrat. Brajamohan Deb. 

A. I. R. 1930 Pat 357. 

—S. 137—Lambardar. 

- Lambardar is not entitled to Mukaddam Gomasta's 

remuneration. 

The proprietors of a village cannot be made liable 
for the money paid to a Mukaddam Gomashta over and 
above 5 per cent, on the land revenue. ( Batten , 0. J. 
C.) Govindram v. Manakchand. 

63 I. C. 1000 = A. I. R. 1921 Nag. 88. 


—S. 137—Lambardari haq. ,, . 

-The amount of cesses must be excluded in cal¬ 
culating Lambardari haq. ( Batten , 0. J. C.) GOVIND- 

ram v. Manakchand. 631. C. 1000 = 

A.I. R. 1921 Nag. 88. 

—S. 152 (a)—Jurisdiction. 

-—In the case of an estate of disqualified Chief 

under Government supervision the Pclitical Agent gave 
sub-lease of Chief’s gauntia interest. The Local Govern¬ 
ment sul^sequently granting protected status on the kadar 
—Original lease if not fraudulent, civil Court connot try 
question about validity of grant of protected status. If, 
however, the sub-lease on which the protected status 
was granted is obtained by fraud and is voidable on 
that ground the sub lessee can gain nothing by the fact 
that the protected status has been granted on a fraudu¬ 
lent sub lease. {Courtney Terrel , C. J. and James , J.) 

Sanker Prasad Misra v. Brajmohan Deb. 

A. I. R. 1930 Pat. 357. 

-(II of 1917). 


S. 2—Agriculture. 

Khudkhast land left under grass—Tenants can - 

_ < ■ j i / -4 A a\ 


“ “ ■ - — — — » «» 

tot graze free of charge—C. P. Tenancy Act (1920), 

S. 2— Agriculture. 

Keeping land under grass is “agriculture” within the 
meaning of that term in the Tenancy Act and therefore 
where a plot is recorded as khudkhast, villagers are not 
entitled to graze their cattle free of charge therein 
merely because it is left under grass. {Pridcaux and 
Mohiuddin , A. J. Cs.) ABDUL Hai j,. BAPURAO. 

25 N. L.R. 16 = 116 I. C. 76 = 
A. I. R. 1929 Nag. 108. 

—S. 2 —Gaontiahi village. 

- Gaontia is proprietor of bhogra land and lessee of 

the rest from Government—All co-sharer Gaontias hold 
share in tenancy land. 

In a Gaontiahi village the Gaontia is the propiietor of 
the bhogra and the lessee from Government of all the 
rest and where out of all the co-sharers the Lambardar 
alone pays the land revenue in respect of the tenancy 
lands, and himself takes or pays the difference between 
that and the amount of rents he collects he would be the 
sole lessee of the tenancy lands. ( Hallifax , A. J. C.) 

Raghubar LaL v. NARAYAN. 96 I. C. 381 = 

A. I. R. 1926 Nag. 373. 

—S. 2 —Lambardar. 

Lambardar may include person subsequently 


easing to be proprietor. 

The definition of lambardar may include a person who 
as been appointed a lambardar and has subsequently 
eased to be a proprietor of a mahal. {Macuair y A . J . 

\) Raghubar v. IIukumchand. 1231.0.897= 

A. I. R. 1930 Nag. 210. 

-S. 2 —Rights of Mulguzar. 

Held that escheated malik-makbuza plots, when 


made over to the mulguzar for the term of settlement 
are not survey numbers within the meaning of the C. P. 
Land Revenue Act. Held further , that where such 
plots are made over to the mulguzar for the term of the 
settlement, unless the mulguzar continues to cultivate 
the land he will have no rights when the settlement 
expires. {Macnair, A. J. C.) MOHANLAL v. MUKA. 

v 26 N. L. R. 181. 

—S. 2—Sir right. 

- Accrual—Proprietary and occupancy right must 

be in same person. 

The sir right is undoubtedly made up of two parts, 
one the proprietary and the other occupancy and it can 
accrue synthetically by the union of these two parts in 
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CENTRAL PROVINCES LAND REVENUE ACT 
(1917), S. 66 -Cause of action. 

the same person, and this is made clear in the proviso 
to section 2 (17) of the Land Revenue Act, 1917. But 
it must be in the same person. (Halii fax, A. J. C.) 
SHEORAM v. Tikaram. 19 N. L. R. 26 = 

711. C. 129 = A. I. R. 1923 Nag. 93. 

—S. 66—Cause of action. 

- Entries by Pat wari in khasra aud jamabandi do 

not cast cloud on title of person affected thereby making 
it necessary for him to bring suit—Cause of action ari¬ 
ses when such wrong entries are maiie by Settlement 
AOfficer utuler S. 66 (1). 

The entries made by the Patwaris in the khasras and 
Jamabandis are merely a piece of inclusive evidence as 
to the real position of the persons and do not carry the 
same weight as the entries made in the Record-of-Rights 
by the Settlement Officer. Thus wrong entries made by 
the Patwari do not cast any cloud on the title of the 
person affected thereby making it necessary for him to 
rush into Court with a suit. The cause of action to 
sue arises when such entries are made in the Record-of 
Rights by the Settlement Officer. ( Subbedar , A. /. 6.) 
RAO SARDARSING v. RAO VlSHALSlNG. 

26 N. L. R. 94 = 120 I. C. 321 = 
A. I. R. 1930 Nag. 92. 

—S. 80—Limitation. 

- Where Revenue authorities decline to interfere no 

question of limitation arises. 

No question of limitation arises where the only order 
passed by the Revenue authorities was on declining to 
interfere. (Baker, J. C .) Rambax v. MOTI. 

20N.L.R. 70 = 78 1. C. 872 = 
A. I. R. 1924 Nag. 256. 

—S. 80—Presumption. 

1 —Settlement Officer's order not produced—No pre¬ 
sumption can be made in favour of his having duly 
enquired into question involved. 

The lower Court had held on the evidence that the 
Settlement Officer had not made an enquiry on the point 
involved in the case. Neither party produced the order 
•of the Settlement Officer. 

Held, that although there was a presumption in favour 
of the Settlement Officer having passed his orders after 
■due enquiry, yet in the absence of the order passed by 
him, the Court could not make any presumption that it 
-contained or did not contain any reference to the matter 
in question as being passed after enquiry, because the 
party relying on it had not produced it either, although 
it would have materially strengthened hi e case. (Baker, 
J. C.) RAGHO v. R. M. DOVE. 8 N. L. J. 36 = 

87 I. C. 81 = A. I. R. 1925 Nag. 324. 

—S. 80—Scope. 

~ —S. 80 applies to an entry made in accordance 
with the order of the Settlement Officer and not to an 
•entry made contrary to his order. (Baker, J. C .) 
JAGANNATH V. BaBU. 81 I. C. 1039 = 

A. I. R. 1925 Nag. 34. 

—S. 80—Wajib-ul-arz. 

-Wajib-ui-arz prepared at the time of granting 

proprietary rights not restricting them—Restrictions in 
a subsequent wajib'ul-arz are incorrect — Proprietor was 
not deprived of any rights ordinarily due. 

In 1903, inferior proprietary rights were conferred on 
the mailk makbuza holder of mouza Deosur in Amagarh 
Chowki which was transferred from Chanda to Drug 
District in 1907. The wajib-ul-arz of 1904 prepared 
about the time when the inferior proprietary rights were 
.granted does not record restrictions on the rights of the 
inferior proprietor. 

Held, that the entries in a subsequent wajib-ul-arz 
'which curtail such rights are incorrect and that it could 


CENTRAL PROVINCES LAND REVENUE ACT 
(1917). S. 107—Lease. 

not be presumed that the inferior proprietor was deprived 
of any rights, which are ordinarily enjoyed by inferior 
proprietors. (Mohiuddin and Macnair, A. J . Cs.) 
Sheoshankar v, Lal In dr a Shah. 

116 I.C. 666 = A. I. R. 1929 Nag. 139. 

- Suit to set aside entry — Copy of wajib-ul-arz not 

produced—Copy applied for but not granted—Suit is 
not bad. 

Where a certified copy of the wajib-ul-arz was applied 
for but was not granted, the same not being ready, its 
non-production cannot vitiate a suit to set aside an entry 
in the Settlement Record. 13 C. P. L. R. 140, Dist. 
7 N. L. R. 176, Ref. to & Foil. (Baker, J. C.) RAGHO 
z/. R. M. DOVE. 8 N. L. J. 36 = 87 I.C. 81 = 

A. I. R. 1925 Nag. 324. 

—S. 82—Presumption. 

- Every etitry of the settlement is not, but only entry 

in the record-of-rights is presumed to be correct. 

S. 82 of the Land Revenue Act shows that when the 
record-of-rights is duly made and attested all entries 
therein shall be presumd to be correct until the contrary 
is shown. This presumption does not apply to every 
entry of the settlement, but as the clear wording of S. 82 
shows it applies only to such entries as are to be found 
in the record-of-rights. The decision which the Settle¬ 
ment Offieer has to make after the due enquiry into all 
claims to hold lands rent-free is required to be embodied 
in paragraph 8 of the wajib-ul-arz which is a part of the 
record-of-rights or the village. An entry in the jama¬ 
bandi or a settlement parcha which is only a certificate 
given to a tenant showing the list of lands held by him 
is not such an entry. No presumption can therefore be 
attached to any of these documents in the absence of a 
copy of the village wajib-ul-arz. (Kinkhedc, A.J.C.) 
KHUB CHAND MULLOO. 89 I. C. 741 = 

A. I, R. 1925 Nag. 452. 

—S. 106—Jurisdiction. 

—- Deputy Commissioner's order regarding village 

customs—Civil Court can set aside order. 

Where a Deputy Commissioner passed an order declar¬ 
ing that the tenants had the right to take water and 
earth free and that they could take fuel and timber, 
also that they were entitled to graze a number of cattle 
and that the excess grazing dues taken by the plaintiff 
should be refunded to the defendants. 

Held, that a suit lay for a declaration that the order 
complained of was erroneous and for a declaration of the 
proper rights of the defendants and for an injunction 
against them. (Prideaux, A. J. C.) MADHORAO v. 

Laxmanrao. 87 1.0.1054 = 

A. I. R. 1925 Nag. 371. 

—S. 107—Lease. 

- Lease i7i A’s name — Money belonging to A and B 

—B’s right against A is not affected—Principle applies 
whether lease is granted voluntarily or lessor is compel¬ 
led to give it — Benami. 

When any person takes in his own name a lease in 
perpetuity, or indeed any other lease or any other con¬ 
tract, with money belonging to himself and others, the 
rights of these others against him are not affected by 
his omission to mention their names, though their rights 
and liabilities in respect of the other party to the con¬ 
tract may be. There is no difference in principle when 
the lessor does not grant the lease voluntarily but is 
compelled to do so under the provisions of S. 107 of the 
Land Revenue Act. (Halii fax, A. J . C.) SUKHDEO 
z/. UjAL.^ 100 I. C. 772 = A. I. R. 1927 Nag. 207. 

- Plea challenging lease and kabuliyat is barred. 

Anyone, who is entitled to the benefits of a protected 
thekadar, is equally bound to perform the duties pres- 
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CENTRAL PROVINCES LAND REVENUE ACT 

(1917), S. 108—Lease. 

cribed by the law for such a thekaclar. Therefore, the 
thekadar is not entitled to question the conditions laid 
flown in the lease and kabuliyat. 10 N. L. R. 64, Foil. 

( Findlay , Offg. J. C.) NAKTU v. RAMCHANDRA 

BaPU. 91 L 0. 304. 

—S. 108—Lease. 

- Leases and kabuliyats drawn by Settlement Offi¬ 
cer under S. 108— Civil Court cannot question terms 
of such lease. 

Where under the provisions of S. 108 the Settlement 
Officer enquires into the conditions under which the 
villages are held and draws up written leases and kabu* 
liyats by which the theka-jamas are enhanced consider¬ 
ably, the civil Court has no jurisdiction to question the 
terms of the lease and kabuliyats. ( Macnair, A. J. C.) 
SHAMSHERKHAN 7'. ABDUL WAHID. 

A. I. R. 1930 Nag. 209. 

—S. 109—Exclusive possession. 

- Members of thekadar*s family taking exclusive 

possession of a village—No arrangement for joint or 
divided enjoyment proved—Thekadar is entitled to 
claim exclusive possession. 

A protected thekadar, who has been excluded from 
a village and a house therein included in the theka by 
the other members of his joint family, is entitled to 
absolute possession of the village as well as the house 
on the strength of his protected status certificate, even 
though the other members be held to be co-sharers in 
the theka with the thekadar when there is no arrange¬ 
ment for the joint or divided management and enjoy¬ 
ment of the village or part thereof among the members 
as provided in S. 109 (1) (a). ( Sir John Wallis .) 

Bhagwan Singh v. Darbar Singh. 

55 Cal. 725 = 55 I A. 150 = 24 N. L. R. 179 = 

27 M. L. W. 763 = 108 I. C. 365 = 
A. I. R. 1928 P. C. 96 = 54 M. L. J. 576 (P.C.). 

- Exclusive possession can't be granted to protected 

thekadar against other members of his family. 

No decree for exclusive possession of a village can be 
granted to the manager of a joint Hindu family who is 
the recorded protected Thekadar of the village against 
other members of that family who are co-sharers in the 
theka. S. 109 of the Land Revenue Act (1917) certain¬ 
ly makes the tenure impartible but that does not take 
away the ownership of any person who has a share in it 
nor his right to joint possession. (10 N.L.R. 64, Ref.) 
(1/alii fax, A. J. C.) KHEDU SlNGH v. BHAGWAN 
Singh. 79 I. C. 400 = A. I. R. 1924 Nag. 163. 

—S. 109—Interpretation. 

-- Words “protected thekadar shall be entitled on 

the expiry of his lease to a renewal and on the occurrence 
of any such renewal the provisions of S. 108 shall 
apply ” do not mean that no enquiry under S. 108 shall 
be made unless lease has expired . 

Words “protected thekadar shall be entitled on the 
expiry of his lease to a renewal and on the occurrence of 
any such renewal the provisions of S. 108 shall apply” 
refer to the expiry of the lease before the enquiry under 
S. 108 has been made and does not lead to the inference 
that no enquiry under S. 108 should be made unless the 
lease has expired. The only inference that can be 
drawn is that a valid lease affords some protection to a 
protected thekadar and that on the expiry of that lease, 
his position requires special consideration. ( Macnair , 
A.J.C.) SHAMSHERKHAN V. ABDUL WAHID. 

A. I. R. 1930 Nag. 209. 

—S. 109—Jurisdiction. 

- Deputy Commissioner upon application under 

S. 112 transferring theka to applicant—Subsequent 


CENTRAL PROVINCES LAND REVENUE ACT 
(1917), S. 128—Sale. 

application under S. 109(3) rejected by him—Such 
order rejecting transfer is not without jurisdiction 
though transfer was not made by thekadar but by Deputy 
Commissioner — C. P. Land Revenue Act (1917), S. 112 
—(Obiter). 

When the Deputy Commissioner upon application 
under S. 112 and upon proper enquiry and with the 
consent of the then thekadar transferred the theka to 
the applicant and where subsequently an application was- 
made under S. 109 (3) to set aside transfer and it was 
rejected by him as there was nothing bad in the previous 
transfer such order rejecting an application is not with¬ 
out jurisdiction although the transfer was not made by 
the thekadar but by Deputy Commissioner upon appli¬ 
cation and will bar a suit in a Civil Court to set aside 
the transfer. ( Staples , A. J. C.) KUNWARIA v „ 
PANDI. 118 I. c. 469 = A. I. R. 1929 Nag. 201. 

- Civil Court cannot entertain application under 

S. 109 (3)— C. P. Land Revenue Act (1917), S. 220— 
(Obiter). 

The fact that S. 109 is not expressly mentioned in 
S. 220 (1) does not in any way prejudice the general 
provisions of S. 220 and a civil Court has no authority 
to entertain an application under S. 109 (3). {Staples, 

A. / C.) KUNWARIA V. PaNDI. 118 I. C. 469 = 

A.I.R. 1929 Nag. 20L 

—S. 109— Surrender. 

- Thekcdars co-sharers can have private partition 

so as to affect surrenders by tenants of several co . 

sharers . 

There is no distinction between a private partition 
and a partition effected under the Land Revenue Act. 

If the proprietors elect to partition the village and if 
they agree that each proprietor shall collect the rents- 
from those tenants whose lands fall within his share, 
and if the tenants in their turn make attornment, then 
each proprietor becomes ihe landlord of his path within 
the meaning of the T enancy Act, and therefore if a 
tenant in one patti surrenders land to the owner of an¬ 
other patti, the surrender is not binding on the proprie¬ 
tor of the first patti who is consequently entitled to 
possession. 12 C. P. L. R. 66, Ref. {Baker, J. C.) 

Khet Singh v. Manmod Singh. 78 1.0.134= 

A. I R. 1924 Nag. 383. 

—S. 112 —Jurisdiction. 

-Order by Revenue Court upon matter within 

jurisdiction is not ultra vires, though based on mistake 
of fact—Application under S. 112 by person purporting 
to be member of family of protected thekadar—Deputy 
Commissioner upon enquiry holding appellant entitled 
to be maintained out of income of theka and transfer¬ 
ring theka to him—His order not without jurisdiction 
though as matter of fact applicant not entitled to be 
maintained out of income of theka—S. 220 bars juris¬ 
diction of civil Court to question such order. 25 Bom. 
337; A. I. R. 1926 Nag. 379; 5 N. L. R. 1/6. Ref.; 

8 N. L. R. 107 ; 8 N. L. R. 169; A. I. R. 1922 Nag. 
10; 25 Cal. 833 ; 37 Cal. 107 ; A. I. R. 1924 Bom. 1, 

Dist. {Staples, A. J. C.) KUNWARIA v. PANDI. 

118 I. C. 469 = A.I.R. 1929 Nag. 201. 
—S. 128—Sale. 

- Co-operative Societies Act, S. 44— Agriculturist's- 

house is not exempt from sale for debts due to the- 

Society. . 

Under S. 44, Co-operative Societies Act, read with 

S. 128, Land Revenue Act, an agriculturist’s house as 

such is not exempt from sale for the recovery of debt due 

from him to the Society. {Findlay, J.C.) B.4LAJI 

SAO v. ANAND PRASAD. 23 N. L. R. 66 = 

1031. 0.131 = A. I. R. 1927 Nag. 217. 
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CENTRAL PROVINCES LAND REVENUE ACT 
(1917)—S. 131—Offence under. 

—S. 131—Offence under. 

-- Penal Code , 6". 353— C. P. Code , 0. 21, R. 24— 

O. 21, R. 24 applies to warrants under L. R. Act, 
S. 131 —Resistance to a time-barred warrant issued 
under S. 131 is no offence. 

Where the date fixed for the return of the warrant 
had already expired on the day that the process-server 
went to execute it : 

Held , that he was not acting in the execution of his 
duty and the conviction under section 353 for assaulting 
him was bad. 0.21, R. 24, C. P. Code applies to a 
warrant issued under S. 131 of the Land Revenue Act. 
10 C. 18 and 31 C. 424, Foil. ( Baker , Offg. J. Cf) 
N andlal v. Emperor. 19 N. L. R. 183 = 

76 I. C. 655 = 25 Cr. L. J. 223 = 

A.I.R. 1924 Nag. 68. 

—S. 151—Pre-emption. 

-A claim to pre-empt under S. 151 is enforceable 

in execution proceedings, and not by separate suit. A 

I. R, 1926 Nag. 193 and 21 N. L. R. 157, Overruled 
(Halii fax , Kinkhcdc and Macnair , A. J. Cs.) GO- 
VINDA v. MURLIDHAR. 23 N. L. R. 141 = 

10 N. L. J. 228 = 106 I. C. 170 = 

A. I. R. 1928 Nag. 48. 

- Civil Court executing decree—Application for 

pre-emption cannot be entertained . 

An application under S. 151 for pre-emption of pro¬ 
perty sold by a civil Court in execution under C. P. 
Code, cannot be entertained, though such an application 
■would be entertainable before a Revenue Officer 
conducting a sale. ( Findly , 0. J. C.) SlTARAM v. 
KANIRAM. 21 N. L. R. 157 = 911. C. 962 = 

A. I. R. 1926 Nag. 193. 
[Overruled See A.I.R. 1928 Nag. 48.] 

—S. 156—Set-off. 

- To claim set-off no agreement is necessary. 

S. 156 does not contemplate an agreement between 
parties in order to entitle a co-sharer to claim set-off 
although it cannot be claimed without the permission of 
the Court. (Halii fax , A. J. Cf) MAN MOHAN 

Singh v. Bishal Singh. 100 I. C.’812 = 

A. I. R. 1927 Nag. 175. 

—S. 159—Bar to suit. 

- Suit for revenue chargeable but not assessed 

is for apportionment of revenue and is barred by 

S. 220. 

The proper course for the proprietor to recover land 
revenue not assessed from a person who has not paid it 
is to apply to the Deputy Commissioner to assess a 
proportionate share of the land-revenue of the village 
on the land under S. 159 and a suit in a civil Court is 
barred by. S. 220 (<?), (Baker, J. Cf) LAXMANRAO 
V. SadaSHEO. ' 22N.L.R. 121 = 89 I. C. 292 = 

A.I.R. 1925 Nag. 419. 

—S. 160—Limitation. 

- Period of Limitation under , is 3 years and one 

day—Limitation Act, S. 12. (1). 

By S. 12 (1) of the Lim. Act, or S. 8 of the General 

Clauses Act and S. 160 of the Land Revenue Act the 

% # • • • 

period of limitation is not three years but three years 
and one day. Therefore either the claim in respect of 
the first year is not time-barred'or' the claim in respect 
of the fourth year is not'.premature, if the suit is brought 
on the first day of the Revenue year which is the first 
day of limitation in respect of the fourth year and last 
day in respect of the first year. ( Hallifax, A. J. C.) 
Narayan Patel v s Abdul Ghani. 691. C. 527= 

A. I. R. 1922 Nag. 261. 


CENTRAL PROVINCES LAND REVENUE ACT 
(1917)—S. 182—Suit for ejectment. 

— S. 160(3)—Scope. 

-Operation of Limitation Act,S. 6 is not excluded. 

(Hallifax, A. J. C.) iMADHO RaO GROTATE v. 

Balaji Narayan. 911. C. 563 = 

A. I. R. 1926 Nag. 236. 

—S. 169—Limitation. 

- Time for suit as directed by S. 169(1) (b) runs 

from the date of Deputy Commissioner's order and not 
Commissioner's order in appeal therefrom. 

An order was passed by Deputy Commissioner on 
15th February, 1921 under S. l69(l)(/>) requiring 
plaintiff to institute within six months a suit in the Civil 
Court for the determination of the questions raised. 
The plaintiff went up to the Commissioner in second 
appeal but that appeal was dismissed on 21st November, 
1921. The suit as directed by Deputy Commissioner 
was instituted on 3rd March, 1922 for a declaration of 
title to the lands. 

Held, that the suit not having been brought within 
six months from the date of the order of the Deputy 
Commissioner, namely 15th February, 1921, was barred 
by S. 169 (2) (If) of the C. P. Land Revenue Act II of 
1917. (Kinkhede, A , J. C.) LABHNA SaO v. CHETAN. 

20 N. L. R. 145 = 79 I. C. 161 = 
A. I. R. 1924 Nag. 275. 

- Partition order to file Civil suit—Suit need not 

be filed within 6 years from date of order—Limitation 
Act , Art. 120. 

A Civil Court can enquire into the question as to 
whether the khudkasht or sir lands are or are not the 
sole property of a person or whether they are joint pro¬ 
perty ; though it cannot decide whether there should be 
a partition or not, the question of tit’e may have to be 
decided for other purposes for partition. Even as re¬ 
gards the question of partition the Civil Courts are not 
1 precluded from giving a declaratory decree as to what 
are the pre-existing titles of the parties, though of 
course they can give no direction whatever as whether 
there should be a partition or how a partition should 
proceed. So far then as a suit is a suit for ascertaining 
what the titles of the parties respectively are over the 
lands in the mahal , the suit cannot be lime-barred 
merely because the Revenue Officer declined more than 
six years before the institution of the suit to proceed 
with a partition until the question of title had been 
decided in a Civil Court. ( Batten, J. C.) DONGAR 

Singh v. Vishwanath Singh. 19 N. L. R. 11 = 

711. C. 205 = A. I. R. 1923 Nag. 86. 
—S. 173—Partition. i: 

-Where, Sir or khudkasht land, held merely .in 

severalty by a co-sharer and not as his own exclusive 
property, is allotted, at an imperfect partition, to a patti 
.other than his, and there is no express order, of the 
Deputy Commissioner making him a tenant, or he is 
not recognised or created a tenant of that land by the co¬ 
sharer in whose patti it fell, he does not become a tenant 
of that land. ( Hallifax , A. J. C .) JaGESHWaR v. 
Krishna. 17 N. L. R. 107 = A. I. R. 1921 Nag. 80. 
—S. 173—Rent. , 

-Where a person does not hold the $ir land from 

another person,.he is not liable to pay rent to the latter. 
A. I. R. 1928 Nag. 39,.Foil. (Findlay, J. Cf) KaSHI 
Rao v. S.ANTOSH RAO. , , 111 I. C. 527. 

—S. 182—Suit for ejectment* 3 

- Lambardar can sue for e-jectment of tramferee of 

absolute occupancy holding transferred without his con¬ 
sent but with consent of other co-sharers. r , ,, 
.Notwithstanding consent of other co-sharers to the 
transfer of an absolute occupancy holding the lambardar 
is entitled,- to maintain a suit for the ejectment of the 
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CENTRAL PROVINCES LAND REVENUE ACT 
(1917)—S. 187—Lambardar. 

transferee when the transfer has been made without his 
consent. ( Pndeaux, A. J. C.) WITHAL v. WaMAN. 

21 N. L. R. 139 = 82 I. C. 495 = 
A. I. R. 1925 Nag. 140. 

—S. 187—Lambardar. 

- Appointment of lambardar under S. 187— lie 

must be presumed to have all the Powers of lambardar j 

under S. 188. ^ j 

Where a lambardar has been appointed under S. 187, ’ 
until his appointment as lambardar is upset, he must be 
presumed to have all the ordinary powers of the lambar- ; 
dar under S. 188, Land Revenue Act. {Findlay, J. C.) 

Raoii Mr. Girjabai. ll N. L. J. 1 = 

107 I. C. 527-A. I. R. 1928 Nag. 123. 

—Ss. 187 to 189—Lambardar. 

- Lambardar of one path—A lambardar of a 

mahal can exercise pinners in another path, though not a 

proprietor therein. # | 

S. 188 (2) does concentrate in the lambardar certain 
powers appertaining to the whole proprietary body, 
which before 1917 were in almost all cases given to him 
by that body, sometimes expressly but more often tacitly 
but which need not have been so given and could be 
withdrawn or modified at any time ; now under the new 
Act the lambardar has those powers by law, and his co¬ 
proprietors can neither refuse or limit them at the begin¬ 
ning nor withdraw or modify them subsequently. But 
this does not by any means involve the impossibility that 
a lambardar appointed for a mahal should continue to 
exercise those powers over a separate patti in which he 
is not even a proprietor. {Haitifax, A. J . C .) RAM 

Kkishnapuri v. Tanka. 6 N. L. J. 85 = 

711.C.777 = 19 N.L.R. 59 = A. I. R. 1923 Nag. 153. 
—S. 188 —Consent. 

- Condition in a wajib-ul-arz— Consent of roery co¬ 
sharer in petty cases is not necessary. 

Where under the wajib-ul-arz of the village the 
lambardar was to manage the village with the consent of 
the co-sharers, the lambardar need not obtain the consent 
of every individual co-sharer, in petty cases such as 
allowing a cow to graze in the village. {Baker, J. C.) 

Parasram v. Kanhiya. 7 N. L. J. 193 = 

84 I. C. 862= 26 Cr. L. J. 382 = 
A. I. R. 1923 Nag. 336. 

—S. 188—Construction. 

- Section was intended to give legislative sanction 

to pre-existing practice—Landlord means whole body of 
landlords. 

Before 1917 the custom of appointing the lambardar 
as the agent of the whole of the proprietary body was so 
general that it was held that he must be deemed to have 
been so appointed unless and until the contrary was 
proved and the enactment in S. 188 (2) {a) of the Act II 
of 1917 can only have been intended to give the legisla¬ 
tive sanction and confirmation to this view, which after 
all is only an inference of fact drawn in each particular 
case from the known facts of that case and the judge’s 
knowledge of the common course of human conduct and 
public and private business. 13 C. P. L. R. 113; 8 N. L. 
R. 29, Disc. {Haitifax, A. J. C.) LACHMAN v. 
Thakur Balwant Singh. 6 N. L. J. 231 = 

84 I. C. 639 = A. I. R. 1923 Nag. 286. 

—S. 188—Co sharers. 

- Remuneration of mukaddam, gum ash fa and 

havildar — Co-sharers are not bound to share unless they 
have agreed and their services are necessary. 

There is no authority for the view that when a lam¬ 
bardar chooses to engage a havildar or mukaddam 
gumashta he is entitled to saddle the co-sharers with a 
share of his wages. At any rate, before he can be entitled 


CENTRAL PROVINCES LAND REVENUE ACT 
(1917)—S. 188—Lambardar. 

to charge the co-sharers with such expenses, it must be 
proved that their entertainment was absolutely essential 
for the collection of the rent and land revenue, and the 
co-sharers agreed thereto. The legislature intended the 
lambardari haq to cover expenses like these. {Findlay, 

J. C.) Mt. Sarji Bai v. DURGA. 102 I. C. 612 = 

A. I. R. 1927 Nag. 267. 

- Expenses of public festivals — Co-sharers are not 

bound to share unless they have agreed to—Payment in 
past does not constitute implied agreement. 

Before the co-sharers can be made liable for money 
which the lambardar spends on celebration of public 
festivals, distinct proof of a prior agreement to share 
these expenses on the part of the other co-sharers would 
be necessary. Such items cannot be regarded as essential 
expenses for village management. The mere fact that 
they were shared in the pasc is not sufficient to assume 
that there was an implied agreement to pay. ( Findlay, 

J. C.) Mt. Sarji Bai v. Durga. 

102 I. C. 612 = A. I. R. 1927 Nag. 267. 

- C.P. Code, S. 34. 

There is certainly no ground for granting interest 
where a co-sharer makes no demand for his share of the 
profits. ( Batten, j. C .) MAKUNDRAM v. SRI 

Krishna. 19 N. L. R. 24 = 73 I. C. 142= 

A. I. R. 1923 Nag. 197. 

—S. 188—Interest. 

- Suit for profits against landlord—Interest should 

be allowed from 1st November of the year for which 
profits are due. 

Under S. 188 {2){c) of the Land Revenue Act, 1917, 
the cause of action accrues from 1st of November, there 
fore, interest on profits should be allowed from that date 
and not from the last day of the agricultural year when 
they became due. (H alii fix, A. J. C.) NARAYANDAS 
v. RadhabaI. 9N.L. J. 7 = 931. C. 196 = 

A. I. R. 1927 Nag. 62. 

- Refusal to pay debt—Interest must be allowed. 

An offer to pay about half the sum really due is 
clearly a refusal to pay the debt. The plaintiff is there¬ 
fore entitled to interest. Interest should not be awarded 
in suits of this nature unless the plaintiff proves special 
circumstances entitling him to claim interest one of such 
circumstances is the refusal to pay the debt. ( Hallifax , 

A. J. C.) Yado Prasad r. Gangaram 

70 I. C. 72 = A. I. R. 1923 Nag. 211. 

—S. 188-Interpretation. 

- Term “collect village profits ” explained. 

The term “collect the village profits” in S. 188, sub- 
S. (2) (r), includes profits said to have been derived by 
co-sharers in the village from excess sir and khudkasht 
land in their possession. {Findlay and Prideaux , 

A. J. Cs.) Shankar Rao v. Gyanba 

11 N. L. J. 113 = A. I. R. 1928 Nag. 176. 

—S. 188—Lambardar. 

- Lambardar of undivided village has no sole 

right to appoint village servants. 

There is no authority to support the proposition that a 
person as the lambardar of the undivided village has 
the right to appoint persons who simply make a living in 
the village by their labour as village servants and a 
co-sharer has no right to interfere with their appointment. 
{Subhcdar, A.J.C.) KASH1RAM HAZARI v . A AS ARAM. 

1929 Or. 0. 532= 31 Cr. L. J. 20= 
1201. 0. 215 = A. I. R. 1929 Nag. 328. 

- C.P. Tenancy Act (1920), S. 49 — Ex-proprietor 

becoming an occupancy tenant of his six land held in 
severalty is tinant of the purchaser of his village share — 
The latter and not the lambardar can claim rent from 
him. 
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CENTRAL PROVINCES LAND REVENUE ACT 
(1917), S. 18 8 —Lambardar.; k 

Where a co-proprietor of a village sells his share to a 
third party and becomes an occupancy tenant of his sir 
held in severalty, such an ex-proprietor is the tenant of 
his vendee and the vendee is primarily entitled to claim 
the rent and not the lambardar. Having regard to the 
definition of “landlord” and “tenant,’ in S. 2 (7) and 
(11) respectively of the Tenancy Act, this conclusion is 
inevitable. A. I. R. 1928 Nag. 39 (1), Foil. S. 
188 (2) (a), Land Revenue Act, does not exclude the co¬ 
sharer concerned in such a case from demanding rent 
from his tenant. ( Findlay , J. C.) BaPU v. SANTOSH 
RAO. 108 I. C. 790 = A. I. R. 1928 Nag. 229. 

- Section does not authorise lambardar to grant 

lease of land held separately by other co-sharers. 

S. 188 of the Land Revenue Act gives no authority to 
the lambardar to grant a lease of land already separately 
held by other co-sharers and thus to oust them. {Kin- 
khede,A. J. C.) SHEIKH DANGU v. NARAYAN. 

7 N. L. J. 241 = 85 I. C. 73 = A. I. R. 1925 Nag. 181. 

- Lambardar cannot transfer rights of other co¬ 
sharers 'without their consent. 

Under S. 188 of the C. P. Land Revenue Act the lam¬ 
bardar has authority to manage the village on behalf of 
the proprietors. But under that section the lambardar 
has no authority to dispose of the proprietary rights of 
other co-sharers without their consent. {Baker, J. C .) 
MT. Rangubai v. Madho KAO. 81 I. C. 276 = 

A. I. R. 1925 Nag. 101. 

- Suit within six months of the etui of the year is 

not pretnature. 

A suit within six monihs of the end of the year by co¬ 
sharers against lambardar mentioned in S. 188 (2) {c) 
is not premature in view of S. 6 . ( Priaeaux , A. J. C.) 

SARJI Rao v. Harakchand. 6 N. L. J. 234 = 

A. I. R. 1923 Nag. 287. 
- Leasable trees not leased by lambardar— -No negli¬ 
gence can be presumed . 

Where a lease of the sindi trees for tapping could ad¬ 
mittedly bring in Rs. 50 a year, but no such lease was 
given, held , until it is at least alleged that the actual 
reason was negligence it is not incumbent on the lam¬ 
bardar to deny or disprove it, and the presumption is 
that it was not negligence. 15 N. L. R. 85, Ref. 
{Hallifax, A. J. C.). YADO PRASAD v. GANCARAM. 

70 I. C. 72=A. I. R. 1923 Nag. 211. 

—S. 188—Landlord and tenant. 

- Fractional co-sharer leasing his sir land — Lessee 

recorded as occupancy tenatit surrendering land to 
lambardar—Land becomes original grantor's separate 
khudkasht and lambardar cannot lease it to any one — 
Original tenant is entitled to possessioti. 

A fractional co-sharer in a village holding land in seve¬ 
ralty as sir leased it to another who was recorded as an 
occupancy tenant. Then the latter surrendered the land 
to the lambardar who put in another as an occupancy 
tenant. In a suit by the fractional shareholder against 
this last named person for possession. 

Held , that immediately on the extinction of the origi¬ 
nal lessee’s rights the land became the plaintiff’s separate 
khudkasht , that the lambardar was not entitled to grant 
a lease of it and that plaintiff was entitled to possession. 
{Halii fax, A. J. C.) UMED SlNGH v. RAMDAYAL. 

63 I. C. 733 = A .1. R. 1921 Nag. 163 (2). 

—S. 188—Suit for rent. 

- Lambardar can sue for arrears of retit due for 

the period of his predecessor . 

A suit for arrears of rent by a lambardar for the 
period for which his predecessor' held office is maintain¬ 
able. {Kotval, A. J. C .) Temple of Shri Ram- 

CHANDRA OF KAMTIA (THROUGH MANAGER, BALA- 


I CENTRAL PROVINCES LAND REVENUE ACT 
I (1917), S. 192—Lambardar. 

ram) v. Kanhaiyalal. 22 N. L.R. 11 = 

98 I. C. 357 = A. I. R. 1926 Nag. 244. 

—S. 189—Lambardar. 

- Lambardar continues to be so even after he ceases' 

to be proprietor. 

Where a person who is a proprietor and is appointed a 
lambardar, the appointment continues even after he 
ceases to be a proprietor till he is removed from ofiice 
under S. 189. A. I. R. 1928 Nag. 123, Rel. on; A. 1. R.. 
1923 Nag. 153, Expl. {Macnair, A. J. C.) RacHU- 
BAR v. HUKUMCHAND. 123 I. C 897 = 

A. I. R. 1930 Nag. 210. 

—S. 192—Cost of Collection. 

- Cost of collection can be awarded on general 

principles or under Contract Act, S. 70. 

Even if S. 192 does not entitle lambardar to get 5 per 
cent of the revenue payable as costs of collection in the 
absence of any order by the Deputy Commissioner, he is 
entitled to get it on general principles of equity or under 
S. 70 of the Contract Act. {Halii fax, A. J. C .) 
Shankargir Guru v. Chinniji. 6 N. L. J. 1 = 

711. C. 140 = A. I. R. 1923 Nag. 164. 
—S. 192—Lambardar. 

-In all appointments of lambatdars the remunera¬ 
tion of that post, unless fixed by a revenue officer is not 
recoverable by suit. A. I. R. 1926 Nag. 274 and 6 N. L. 

R. 27, Foil. Similarly, if such a suit is not maintain¬ 
able, on the same analogy a defence also may not be 
available. ( Kinkhede , A. J. C.) H.ARPRASAD v . 
CHHADAMI. 105 I. C. 567 = A. I. R. 1928 Nag. 68. 

--Sadar lambardar as such is not entitled to any 

remuneration. A. I. R. 1926 Nag. 274, Foil. {Hallifax. 
A. J. C.) Manmohan Singh v . Bishal Singh. 

100 I. c. 812= A. I. R. 1927 Nag. 175.. 

-A sadar lambardar is not entitled as such under 

the Land Revenue Act to any remuneration at all. 
{Hallifax, A. J. C.) KESHAO RaO BUTI v . KRISHNA 
Rao Komti. 23 N. L. R. 31 = 931. C. 121 = 

A. I. R. 1926 Nag. 318.. 

- Fixation of lambardar's remuneratioti is not a 

condition precedent for a suit for its recovery in Civil 
Court — S. 192 does not abrogate lambardar's right to' 
recover lambardari dues fixed under rules under 

S. 137 where he is appointed before the new Act. 

S. 192 (1) does not say that the fixation of the- 
remuneration payable to a lambardar is a condition pre¬ 
cedent to his maintaining a suit for the recovery of such 
remuneration in a Civil Court although the section as- 
amended by Act VI of 1923 confers exclusive jurisdic¬ 
tion on a Revenue Court to fix such remuneration. 
S. 192 does not abrogate the right of a lambardar who 
has been already appointed, before the new Act came- 
into force to recover his lambardari dues at the rate- 
fixed by the rules under S. 137 of the repealed Act. 
S. 229 of the new Act expressly saves this right. {Kin¬ 
khede, A. J. C.) Jan Rao v • Laxman. 

20 N.L.R. 142 = 83 I.C. 172 = A.I.R. 1925 Nag. 129. 

- Lambardar was entitled to get remuneration. 

Defendant’s contention was that the plaintiff was not: 
entitled to get any remuneration at all as lambardar 
because the Deputy Commissioner had never fixed the- 
remuneration for the lambardar of that village under 
S. 192 of the Land Revenue Act, 1917 

Held , that as the defendant has admitted in the first 
Court that the plaintiff was legally entitled to recover 
this money from him, he could not deny it in appeal, and 
that in any case S. 229 of the Act II of 1917 continued’ 
the state of things existing under Act XVIII of 1881 im 
regard to the remuneration of lambardars {Hallifax 

A. J. C .) Bholaram v. Tukaram. 
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bntral provinces land revenue act 

(1917), S. 203—Abadi. 

66 I.C. 465 = A. I. R. 1922 Nag. 111. 
S. 203— Abadi. 

-A tenant tn one patti of a mahal cannot hold 


a m ^ ^ • 

house site in the abadi land of another patti, when the 
abadi land is sub-divided into pat its. 

Where the abadi of the mahal has been divided into 
pattis so that each pattidar has his separate abadi for 
the tenants or agriculturist of his patti, the agriculturists 
or non-agriculturists of each patti have a separate pro¬ 
vision made for their residence in the abadi of their own 
patti and have no right to look to another patti or its 
abadi for residential quarters. ( Kinkhede , A.J.C.) 
D-WARAM GANPATSA S'. DASHRATH RATI RAM. 

10 N.L J. 262 = 110 I.C. 834 --A. I. R. 1928 Nag. 86. 

_ House site— Owner of house having no intention 

of constructing a house for residence there—Landlord is 
entitled to its possession. 

Sub-section (1), S. 203 means that each person des- 
cribed in it is entitled to a site of reasonable dimensions 
for his house, his house meaning his residence. Unless, 
then there is an intention to construct a house for a 
residence, there is no right to any site and such a person 
is liable to ejectment at the will of the landlord. 11 N. 
L. R. 126, Foil. (Macnair, A.J.C.) M'J ■ RaMKAHV 
., RAO Narayanrao. 23N.1jR.10U- 

109 I.C. 177 = A. I. R. 1928 Nag. 69. 

_ Occupation by tenant con be ended by landlord 

selling the land unless tenant was given the land as 

house site. . 

A tenant occupying Abadi site in a village is only a 

licensee S. 203 of the Act does not help him unless the 

land is given to him as house site. If the landlord sells 

the land, the license will come to an end. A prescriptive 

title cannot be acquired by the tenant in regard to such 

land in the absence of any assertion of adverse title 

against the landlord. ( Baker , J. C .) PUNJARAJSA v. 

CHAGANLALSA. 82 I. C. 182 = A. I. R. 1925 Nag. 81. 

—- Even person becoming agriculturist subsequent to 

his entering abadi is not competent to transfer site. 

Even a person who originally held site in abadi as a 

non-agriculturist but became agriculturist subsequently 

is equally incompetent to transfer the same as a person 

who entered the abadi as an agriculturist. (Hallifax , 

/ j r ) Abdul Aziz Khan v. Bairodan. 

751. C. 925 = A. I. R. 1924 Nag. 225. 
—S. 203—Abandonment. 

_ Mortgage of a house is not necessarily abandon¬ 
ment—License is heritable — Burden of proof is on 
stranger to prime that his transferer had transferable 

interest. ... , , 

A license granted to a non-agriculturist labourer to 

occupy the abadi site is heritable but if the heir has 

never signified his intention to take it up, themalguzar 

cannot be presumed to have knowingly extended the 
licence to him. A landlord has a right to demand back 
possession of abadi site from a stranger in possession of 
the house on it and the burden of the proof lies on the 
latter to establish that his transferer had a transferable 
interest in the abadi and not merely a license to occupy 
or that the terms of the license were such as disentitled 
the proprietor from re-entering on the site. Execution 
of a possessory mortgage deed by an agriculturist resi¬ 
dent of an abadi site does not work a forfeiture so as to 
give a right of re-entry to the proprietor, where there is 
no proof that the agriculturist has abandoned the site 
finally. The mere fact that the equity of redemption 
has not yet been foreclosed does not necessarily indicate 
that the mortgagor or his heirs have maintained their 
hold on the abadi site of the house. ( Kinkhede , A.J.C.) 
BHAGWAN v. Raghubar Dayal.- 


CENTRAL PROVINCES LAND REVENUE ACT 
(1917), S. 203—Interpretation. 

86 I. C. 763 = A. I. R. 1925 Nag. 396. 

—S. 203—Alienation. 

- Transfers of all kinds of houses in abadi without 

malguzar's permission are forbidden. 

Wajib ul-arz forbids all kinds of transfers, whether by 
sale or otherwise of houses in the abadi without malgu- 
zar’s consent. Thus a mortgage of such a house without 
malguzar’s permission is void against him and can only 
be enforced as against the superstructure. ( Jackson , 

A. J. C.) JADURAM v. BHAWANISAO. 13 N. L. J. 1 = 

1211. C. 666 = A. I. R. 1930 Nag. 89. 
- Person having site insufficient for his agricul¬ 
tural needs can purchase abadi site 7uithout landlord's 
consent—Civil Court can decide validity of transfer. 

The words “such site” in Cl. (3) do not refer to the 
site which it is desired to transfer. They refer to the 
words “a house-site of reasonable dimensions in the 
abadi.” A person having a site insufficient for his 
requirements as agriculturist is, therefore, entitled to 
purchase an abadi site without the permission of the 
landlord. Cl. (4), S. 203 does not prevent Civil Court 
from deciding whether such a transfer is valid. ( Mac- 
nair , A. J. C .) PkAMADAS v. BALKISAN. 

114 I. C. 452 = A. I. R. 1929 Nag. 64. 

- A tenant has right to transfer site subject to 

exceptions without landlord's consent. 

A tenant has a right of transfer subject to certain 
exceptions mentioned in the secti >n. A transfer of a site 
to a person entitled to and not already in possession of 
it being perfectly legal is not voidable at the instance of 
the landlord, because the transferrer and the transferee 
settled the bargain without reference to him. ( Kinkhede , 
A.J.C J DATTATRAYA Balwant BHARADE z/. Waman 
Rao Rustam Rao. 11 N. L. J. 240 = 113 I.C. 176= 

A. I R. 1929 Nag. 59. 

- Mortgage by tenant does not entitle landlord to 

sue for re-entry. 

As a mortgage is not a transfer, which permanently 
extinguishes a tenant’s interest, it affords no cause of 
action to a landlord to sue for re-entry. In respect of 
an Abadi site the landlord does not get any right of re¬ 
entry under S. 203 of the C. P. Land Revenue Act 
unless there is a permanent transfer such as a sale, etc. 

It is not competent for him to sue for ejectment from 
the Abadi site when there is only a temporary loss of a 
right of enjoyment of occupation of the site on account 
of an execution of a possessory mortgage. ( Kinkhede , 

A.J.C.) Labhchand v. Darya Singh. 

82 I. C. 1056 = A. I. R. 1925 Nag. 204. 

—S. 203—Interpretation. 

- Word “ contract ” does not include entry in wajib- 

ul-arz. 

The word “contract” cannot be so liberally or widely 
interpreted as to include within its scope an entry in the 
wajib ul-arz that the landlord’s permission is necessary 
for the validity of a transfer. ( Kinkhede , A. J. C.) 
DATTATRAYA BALWANT BHARADE V. WAMAN RAO. 
RUSTAM RAO. 11 N. L. J. 240 = 113 I.C 176 = 

A.I.R. 1929 Nag. 59. 

- '"Every person" includes females but excludes a 

married female living with her husband. * 1 ' 

“Every person” must include females, but excludes 
married females living with their husbands as by their 
doing so they are deemed to have no intention to have 
separate house for themselves and so they are not entitl¬ 
ed to house sites in the abadi land. (Macuair, A . /, C .) 
MT. R AN I BAH U V. RAO NARAYAN RAO, t . 1 

23 N.L.R. 150 = 109 I.C. 177=A.I.R. 1928 Nag. 69. 

-- Sub-Section (2) merely lays down. that the right 

to a site is forfeited when certain contingencies happen: it 
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<C. P. LAND REVENUE ACT (1917), S. 203— 
Wajib-ul-arz. 

it does not state that a right which exists cannot cease 
unless one of those contingencies happens. ( Macnair , 
A. J. C. .) MT. RANIBAHU V. RAO NAKAYAN RaO. 
.23 N.L.R. 150 = 109 I.C. 177 = A.I.R. 1928 Nag. 69. 

—S. 203 (8)—Wajib-ul-arz 

- Express provision that tenant of 30 years can 

transfer his house site—No consent of lambardar was 
held necessary. 

Where wajib-ul-arz provided that such of the tenants 
as are in possession of village sites from before the 
thirty years settlement are fully entitled to transfer the 
said sites and it was contended that lambardar’s con¬ 
sent was necessary to a transfer of a house in abadi. 

Held , that no consent was necessary in view of the 
explicit language of the wajib-ul-arz. 11 N. L. R. 126i 
Dist. ( Findlay, /. C. ) BALAJI JAGANATH KaLa/ 
v. SARFRAJKHAN. 24 N. L. R. 85=109 I.C. 647^ 

11 N. L. J. 123 = A. I. R. 1929 Nag. 41. 
—S. 212—Ryotwari lands. 

- Where ryotwari lands are in possession of one 

heir other heirs have a right to share therein — Ryot¬ 
wari Helds for 7n part of the estate of a t/ian. 

Where ryotwari fields are in the possession of one heir 
and they are entered in his name in the Revenue papers, 
the right of other heirs to a share therein is not lost by 
such entry. They can sue for a share in the produce or 
they may apply for partition to the Dy. Commissioner. 
8 C. P. L. R. 11, Dist. (Baker, J. C.) RAHMAT Bl v. 
BHURI Bi. 6 N. L. J. 161 = 73 I.C. 959 = 

A.I.R. 1923 Nag. 307. 

—S. 219 -Jurisdiction. 

- Deputy Commissioner can eject a trespasser on 

communal land temporarily but tiot permanently. 

The right to exclude a trespasser on communal land 
permanently is not a matter which the Deputy Commis¬ 
sioner can determine under S. 219, C. P. L. R. Act, he 
can only eject him summarily and the section itself ex¬ 
pressly saves the jurisdiction of the Civil Court to decide 
the question of the right of permanent exclusion. (Halli- 
fax , A. J. C .) SAKHARAM v. RAMCHANDRA. 

75 I. C. 914=A.I.R. 1923 Nag. 326. 
—S. 220—Applicability. 

- Does not apply where no correction is sought nor 

any ruling is sought on matters in S. 220. 

Where plaintiffs do not ask for any correction of the 
Record-of-Rights or for any ruling in respect of any of 
the matters referred to in S. 220, that section does not 
apply. (Baker, J. C .) RAM BAX v. MOTI. 

20 N. L. R. 70 = 78 I.C. 872=A.I.R. 1924 Nag 256. 
—S. 220—Jurisdiction. 

- Order by Revenue Court upon niatter within 

jurisdiction is not ultra vires though based on tnistake 
of fact—Application under S. 112 by person purporting 
to be member of family of protected thekedar—Deputy 
Commissioner upon enquiry holding appellant entitled 
to be maintained out of income of theka and transferring 
theka to him—His order not without jurisdiction though 
as matter of fact applicant tiot entitled to be maintain¬ 
ed out of income of theka — S. 220 bars jurisdiction of 
Civil Court to question such order — C.P. Land Revenue 

Act (1917), .S’. 112. 

An order passed by a competent Revenue Court upon 
a matter within its jurisdiction is not ultra vires or with¬ 
out jurisdiction even though it is based upon a mistake 
of fact. Where an application is made under S. 112 by 
a person purporting to be a member of the family of 
protected thekedar, who is entitled to share in the theka 
or to be maintained out of its income'and the Deputy 
Commissioner upon enquiry holds that that member is 
entitled to be maintained out of the income and trans¬ 
it D.—VOL. 1—63 


CENTRAL PROVINCES LOCAL SELF-GOV¬ 
ERNMENT ACT (1920), S. 73-Scope. 

fers the theka in his favour, his order cannot be with¬ 
out jurisdiction even though as a matter of fact the 
applicant is not entitled to be maintained out of the 
income ; and S. 220 bars the jurisdiction of the Civil 
Court to question such order as it is not without jurisdic¬ 
tion. 25 Bom. 337 ; A. I. R. 1926 Nag. 379 ; 5 N. L. R. 
176, Ref.; 8 N. L. I<. 107 ; 8 N. L. R. 169 ; A.I.R. 
1922 Nag. 10 ; 25 Cal. 833 ; 37 Cal. 107 ; A. I. R. 
1924 Bom. 1, Dist. (Staples, A. J. C.) KUNWARiA v. 
Pandi. 118 I.C. 469 = A.I.R. 1929 Nag. 201. 

- Civil Court cannot entertain application under 

S. 109(3). 

Obiter : The fact that S. 109 is not expressly men¬ 
tioned in S. 220 (1) dees not in any way prejudice the 
general provisions of S. 220 and a Civil Court has no 
authority to entertain an application under S. 109 (3). 
Staples. A. J. C.) KUNWARIA V. PANDI. 

118 I. C. 469 = A. I. R. 1929 Nag. 201 (206). 

- Question regarding any engagement with Go7'cru- 

rnent or agreement by proprietors not involved — Juris¬ 
diction of Civil Courts is not excluded. 

Where no question as to the validity of any engage¬ 
ment with the Government for the payment of land 
revenue or of any agreement entered into by superior or 
inferior proprietors in a settlement or sub-settlement 
arises, the jurisdiction of the Civil Court is not excluded. 
(Mohiuddin and Macnair, A. J. Cs.) SHEOSHANKAR v. 
LAL INDRA Sh \H. 116 I. C. 666 = 

A.I.R. 1929 Nag. 139. 

- Suit for possession of abadi. 

A suit for possession of an abadi site, by a co-sharer 
to whose share it has fallen, against persons who own 
another patti in the same village can be entertained by 
Civil Courts. (Ghulam Mohiuddin , A.J.C.) NANHE v. 
Gangdeo. 112 I.C. 648=A.I.R. 1929 Nag. 17. 

•Suit by lambardar for arrears of his remunera¬ 
tion—Civil Court can try. 

A Civil Court is not precluded by anything in S. 220 
of the Act from maintaining a claim by lambardar to 
recover, the arrears of his remuneration. (Kinkhede, A.J. 
C.) Gan Rao v . Laxman. 20 N. L. R. 142 = 

83 I. C. 172 = A. I. R. 1925 Nag. 129 
—S. 220—Lambardar. 

- Sadar lambardar is entitled to remuneration 

like lambardars but not until it is fixed. 

S. 2 (15) implies that sadar lambardar has to collect 
the land revenue from his fellow-lambardars and pay it 
to Government along with the land revenue of his own 
patti. He is no more and no less liable than the other 
lambardars for any deficiency on the part of any of the 
lambardars. The sadar lambardar is not prima facie 
entitled to the whole of remuneration. This share can 
only be fixed by the revenue authority under S. 220 (p). 
(Findlay, O.J.C . and Kotval, A.J.C.) ANANDRAO v. 
Daulat. 22 N. L. R. 37 = 92 I. C. 909 = 

A. I. R. 1926 Nag. 274. 

CENTRAL PROVINCES LOCAL SELF-GOV¬ 
ERNMENT ACT (IV OF 1920). 

—S. 73—Scope. 

- —Clainis arising out of contract are not governed 

by S. 73. 

The words 14 anything done or purporting to be done 
under the Act or any rule or bye-law made under it ” in 
S. 73 must be interpreted as relating only to an act done 
or purporting to be done in direct execution of the Act 
or of a rule or bye-law. Breach of a duty imposed or 
exercise of a power conferred, by a contract is not such 
an act. 2 Mad. 124 ; 22 Mad. 524 ; 31 Mad. 522 ; 19 
Bom. 407 and 2 C. W. N. 689, Rel.; A. I. R. 1922 
Bom. 380, not Appr.; A. I. R 1923 All. 267, Dist. 
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CENTRAL PROVINCES MUNICIPAL ACT 
(1903), S. 21 —Bye laws, Cl. 4. 

(Jackson and Mohiuddin, A. J • Cs.') K. L. NE\OGI & 

co. district Council, Buldana. 

26 N L.R. 81 = 1231. C. 903=13 N.L.J. 71 = 

A. I. R. 1930 Nag. 179. 

CENTRAL PROVINCES MUNICIPAL ACT 

(XV OF 1903). 

—S. 21 —Bye laws. Cl. 4. 

_ Committee, if it adepts procedure of sending 

round one notice of special meeting to all members 
should send it round to every member concerned that call 

may come to his notice- . 

Obiter. Taking into consideration the intention of either 

sending, giving or serving notice of a special meeting 
which is to invite every member because he must be given 
facility to exercise his right to attend it and to influence 
his deliberations, the committee, if it adopts the proce¬ 
dure of sending round one common notice to all mem- 

bers can be reasonably expected to send it round to 
every one of the members concerned as often as possible 
in order that the call may come to his notice. 

(Pndeaux and Kinkhede , A. J. Cs.) MUNICIPAL 

Committee, Khandwa?'. Radhakison. 

A. I.R. 1930 Nag. 157. 

_ Mere circumstance that proof of service of notice 

of special meeting to a member is not forthcoming is no 
reason for holding that meeting is not duly summoned 
and properly conducted. 

Where Municipal records are in due order and state 
that meetings are held, it will be presumed in the 
absence of clear evidence to the contrary that such meet¬ 
ings are duly summoned and properly conducted. Thus 
mere circumstance that the matter of personal service 
of notice of a meeting to a member is left in doubt and 
its proof is not forthcoming is no reason for holding 
that meeting is not duly summoned and properly con¬ 
ducted. (Pridcaux and Kinkhede, A.J.Cs.) MUNICI¬ 
PAL COMMITTEE KHANDWA v. RADHAKISON. 

/A. I. R. 1930 Nag. 157.1 

-- Provisions as to certificate are not mandatory. 

Obiter : The provisions in respect of the certificate 
that the proceedings have been confirmed as required by 
cl. 19 of the bye-laws are merely discretionary and not 
mandatory. ( Pridcaux and Kinkhede , A. J. Cs.) 
MUNICIPAL COMMITTEE, KHANDWA V. RADHA 

KISON. A. I. R. 1930 Nag. 157. 

—S. 24 —Irregularity. 

-- Irregularity of decision by circulating papers is 

not curable by S. 24. 

Where there was no meeting of the Building Sub- 
Committee and all that the Engineer did was to circulate 
the papers to a majority of the members of such Build¬ 
ing Sub-Committee who endorsed on them their opinions 
that the application should be refused, 

If eld, that the expedient of circulating the papers to 
individual members is highly inexpedient, and the defect 
in question was not curable or cured by S. 24. ( Find - j 

lay o J-C.) Marotrao v. Municipal Committee, 
Nagpur. 92 I. 0. 796 = A. I.R. 1926 Nag. 281. 
—S. 30 —Auction sale. 

- Auction sale held on behalf of Municipality and 

confirmed by President in a meeting becomes a contract. 

The word ‘’contract” as used in Ss. 30 and 31 of the 
C.P. Municipal Act must be taken in its ordinary mean¬ 
ing.* Where a Municipal Committee sold certain grass 
by auction to the plaintiff as the highest bidder and the 
sale was confirmed in a resolution of the municipality 
and memorandum of auction was signed by plaintiff 
(highest bidder) and the Vice-President and Secretary 

of the Municipality, 

Held, that the contract as contemplated by bs. 30 and 


CENTRAL PROVINCES ' MUNICIPAL ACT* 
(1903), S. 64—Building. 

31 was complete. (Baker, J.C.) ABDUL AZIZ Khan 
V. Municipal Committee, Khandwa. 

78 I. 0.1052 = A. I. R. 1924 Nag. 227. 
—S. 35—Market due. ^ j - 

Market due ” meaning—Unpaid lease—Money 

_ _ * ^ A A 


is not a tax recoverable under S. 44. 

At an auction held by the Municipal Committee of 
Nagpur of the right to sell provisions at a certain stall 
in the Cotton Market near the Railway Station the ap¬ 
plicant Yeshwant made the highest bid. He paid a 
portion of the amount of his bid and the sale was pre¬ 
sumably sanctioned in due course. But before Yesh¬ 
want executed the deed required of him, the Committee: 
broke one of the conditions of the contract and he filed 
a suit for damages. The Committee then applied under 
S. 44 to a Magistrate to recover the unpaid balance of 
the lease money from him by distress and sale of his 
moveable property. , . 

Held, that the unpaid lease money was not a 
“market-due” or tax of the kind mentioned in S. 35 as- 
it was never imposed in the manner prescribed by that 
section and, therefore, not recoverable by the summary 
procedure provided by S. 44. (Haitifax, A. J. C.) 

Yeshwant Rao v. Nagpur Municipality. 

19 N. L. R. 122 = 73 I. C. 52= 24 Cr. L. J. 516 = 

A. I. R. 1923 Nag. 264. 

—S. 39—Notice. , 

- Service of notice cn members forming quorum is 

not necessary. 

Obiter : The statutory requirement is the presence of 
a particular quorum for the validity of a special 
meeting. It does not require that the quorum must be 
of members served with notice of meeting. (Pridcaux 
and Kinkhede, A. J . Cs.) MUNICIPAL COMMITTEE, 
Khandwa v. Radhakison. A.I.R. 1930 Nag. 157. 

—S. 39—Notification of imposition of tax. 

- It is not only under S. 67 (8) but even under 

the old Act, laze makes notification of imposition of tax 
issued by Local Government conclusive proof of the fact 
that “the tax has been imposed in accordance with the 
provisions of the law applicable 

The new S. 67 (8) has not introduced any new change 
in the existing state of the law beyond making S. 67 
self-contained; it expressly dispenses with the necessity 
of reading it in conjunction with the corresponding pro¬ 
visions of Ss. 22 (5) and 23, C. P- General Clauses Act 
(I of 1914). Therefore whether the old C. P. Munici¬ 
palities Act or the new one is applied, the law makes 
the notification of the imposition of the tax issued by the 
Local Government the conclusive proof of the fact that 
“the tax has been imposed in accordance with the pro¬ 
visions” of the law applicable and so the moment the 
notification is proved to have been published the Judge- 
is expressly directed to dispense with all corroborative- 
evidence and to forbid all opposing evidence and to draw 
the presumption of law that the tax is imposed in accord¬ 
ance with the provisions of the law authorizing its im¬ 
position. (Pridcaux and Kinkhede, A.J.Cs.) MUNI¬ 
CIPAL Committee, Khandwa v. Radhakison 
Jaikisan. A. I. R. 1930 Nag. 1ST. 

—S. 39—“Purposes of the Act.” 

Obiter : The Act being intended to make better pro~ 
vision for organization and administration of munici¬ 
palities, any tax imposed as a means to this end is 
within its purposes. (Pridcaux and Kinkhede, A.J.Cs.)' 

Municipal Committee, Khandwa v. Radha¬ 
kison. A. I. R. 1930 Nag. 167. 

64—Building. 

—Hut is a building —68 does not apply to least& 
nazul-land . 
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CENTRAL PROVINCES MUNICIPAL ACT 
(1903), S. 66-rBuilding. 

Cowshed is a building. S. 68 has no application in 
the case of a nazul plot specifically let out for a long 
term of years for building thereon by a private indivi¬ 


dual. (Findlay , O.J.C.) 
Committee, Nagpur. 


Marotraoz/. Municipal 

921. C. 796 = 

. .... A. I. R. 1926 Nag. 281. 

—S. 66—Building.. 

-A building means a structure with a roof. (Drake 

Brockman, J.C.) THAKUR LaL^. SECRETARY, MUNI¬ 
CIPAL Committee, Khandwa. 22 Cr. L. J. 754 = 

64 I. C. 274= A. I. R. 1921 Nag. 147. 
—S. 105—Bye-law 5 (a). 

-- —Lease can only be terminated according to law 


and it does not come to end at mere will of Committee — 
Transfer of Property Act, S. 106. 

A lease can only be terminated according to law and 
it does not come to an end, at the sweet wiii of the 
Committee, by passing a resolution. A Municipal Com¬ 
mittee granted a lease of immovable property. The 
lease was from month to month. No 15 days’ notice as 
required by law was given, but the Com mittee passed a 
resolution by which the lessee was to quit the land after 
seven days’ notice. On lessee’s failure to do so he was 
convicted for breach cf the b)e-law 5 (a ). 

Held, that the lease could only be terminated with 15 
days’ notice and as no such notice was given there was 
no breach of the bye-law 5 ( a ), and the conviction was 
illegal. ( Mihiuddin, A.J.C.) MULCHANJD BaLBA- 

dhar v. Municipal Committee, Gondia. 

• • 1929 Cr. C. 511 = A. I. R. 1829 Nag. 332. 

—S. 105 (1)—Bye-Law No. 7 and S. 139. 

-Bye-law Nc. 7 dees net apply to the case cf a 

refusal to vacate land held fcr seme years and subse¬ 
quently found to be nazul. ( H alii fax , A.J.C.) 8hri- 

pati v. Secretary, Municipal Committee. 

A. I. R. 1923 Nag. 157. 

—S. 114—Permission. 

—- Evidence Act , S. 91— Previsions of S. 91 arc net 

applicable to permission granted under S. 114. 

The provisions of S. 91 are r.ot' applicable to permis¬ 
sion granted by municipality under S. 114 for connect¬ 
ing the private drain with the municipal drain. ( Subhe- 
dar , A.J.C.) ABDULLA V. AMBADAS. 

fl20 I. 0. 221= A. I. R. 1930 Nag. 130. 

—S. 122—Encroachment. 

I * I • t 

- Encrcdchntent by previo/:s owner—Present owner 

omitting to remove it is net guilty. 

• S. 122 cannot be interpr eted as making punishable 
an omission to remove an existing encroachment not 
made by the accused person. The w r ord “obstructs” in 
S. 122 of the Act applies to the persons who built or 
caused to be built the encroachment and not to the 
accused who originally had nothing to do with its erec- 
tion. Sub-S. ( 2) of S. 67 read with S. 139 provides a 
remedy in the case of an encroachment not made by the 
present owner. (Pridcaux, A. J. C.) CHUNILAL v. 

Municipal Committee, Arvi. 23 Cr. L. J. 127 = 

65 I. C. 559 = 18 Nag. L. R, 92 = 
A. I. R. 1922 Nag. 167. 

CENTRAL PROVINCES MUNICIPALITIES 
ACT (II OF 1922). 

—Notification. ' ■ . 

-- Berar Municipal Lew (1886), S. 41 (1 ) A ( b )— 


CENTRAL PROVINCES MUNICIPALITIES 

ACT (1922), S. 66—Interpretation. 

GURUPRATAPSING. 22 N. L. R. 153 = 99 I. C. 422 = 

, A.I.R. 1927 Nag. 102 (104). 

—S. 12—Vote. 

" Any member of joint Hindu family having an 
annual income of not less than Ps. 120 is entitled to vote 
—Explanation to cl. ( a) applies oily when total income 
exceeds Ps. 120 but net the separate income individually. 

Where a member of a joint Hindu family is clearly a 
person in receipt of an annual income cf not less than 
Rs. 120, he is entitled to vote under S. 12 (1) (a). It 
matters not, whether such person pa)S in or dees not 
pay in his income or pait thereof to the joint family 
fund. He is clearly under cl. (a,) entitled to a vote. 
The explanation to cl. (a) is not a disabling provision, 
but only applies where the total income of a joint Hindu 
! family exceeds Rs. 120 but the income of individual 
members is less than that amount. In such a case, the 
Legislature intended to provide that the manager of a 
joint Hindu family alcr.e should have a vote in a quasi - 
representative capacity on behalf of the family. 
(Findlay, O. J. C.) N/CIUR MUNICIPAL COM¬ 
MITTEE V. DeyidaS. 21 N. L. R. 182= 88 I.C. 480 = 

A.I.E. 1926 Nag. 66. 

I —S. 25—Payment of allowance. 

■ Bin den cf obtaining sanction fir payment of 
l allowance is cn Municipal Ccv.n.ittcc ai.d unless it is 
refused , party receiving allowance , receives it legally. 

In the M Municipal Ccnn ittee, A was originally 
employed as a Sanitary Inspector. Three jears later he 
was appointed Secretary on a monthly consolidated pay 
cf Rs. 75. Later cn he applied to the Ccmmittee to 
give him some allowance for doing the work of supervi¬ 
sion cf sanitalicn and the Chairman of the Public 
, Health Ccn mittee proposed that A should get Rs. 12 
as monthly allowance fci; doing adcliticnal work from 
the dale on which he became Secretary. This pr oposal 
was ultimately confirmed by the Municipal Ccmmittee 
and A was accordingly paid this allowance with retros¬ 
pective effect. The payment of this allowance was, 
however, objected to by the auditor on the ground that 
it required sancticn cf the Local Government under the 
proviso to S., 25. The Ccmmittee applied for sancticn 
but the Commissioner returned the application without 
forwarding it to the Lccal Government. • The Com¬ 
mittee thereupon sued A for the recovery of the amount 
of allowance paid to him. 

Held, that assuming that sancticn of Lccal Govern¬ 
ment was necessary the burden cf cbiainirg it was cn 
the Committee and that unless the Local Government 
was approached and it refused to accord its sanction, 
the pajment already made to A could not be said to 
have been illegally received by him so as to give the 
Ccmmittee a right to recover the amount frem him. 
(Subhcdar, A. J. C.) WARTAN BALKRlSHNA 

M unicipal Committee, Murtizapur. 

116 I. C. 418 = A. I. R. 1929 Nag. 213, 
—S. 66—Interpretation. 


v. 


Notification No. 456, dated 29th April , 1912— Effect. 

The eperatien of tie Notification Nc. 456, dated the 
29th April, l9]3,.isr.ct subject to , the maximum cf 
Rs. 5C0 imposed by proviso 1 to R. 1 of the Hyderabad 
Residency O. jl2, dated the 18th March, 1899. (Kin- 
khede, A. jfC.) DEPUTY COMMISSIONER, AKOLA v. 


-‘ According to their circumstances and property 

within those limits'' meaning explained. 

When the Act speaks of circumstances within certain 
limits it means circumstances within these limits and 
not property giving rise to them and circumstances 
arising cut of agricultural property (situated in the 
same district as the limits mentioned or elsewhere) are 
in this respect not different from circumstances arising 
out of other kinds of property .-Malguzari villages outside 
the limits of the Municipality cannot be called circum¬ 
stances within the limits cf the Municipality.But 
words “ within those limits ” do qualify the.-,“.circum¬ 
stances ” and “ the circumstances ” do not include land- 
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pt’NTRAL PROVINCES MUNICIPALITIES ; CENTRAL PROVINCES MUNICIPALITIES 
ACT (1922), S. 66-Taxation. ACT (1922), S. 218 -Complainant. 

revenue payable. ( Hallifax , A. J. C.) KASTURCHAND concerned are not ultra vires. 

v Secretary, Municipal Committee, Betul. If a person who does not give notice in writing of his 

107 I. C. 902 = A. I. R. 1928 Nag. 243. intention to erect or re-erect any building as required 

_g gg_Taxation. by Sub S. (2), erects or re-erects or commences to 

——Power to vary tax under S. 66 (4) is not depend - j erect or re-erect the building without the sanction of 

. uPon imposition of maximum under sufi-S . (2). the Committee which is necessary under Sub-S. (1) of 

It is not obligatory upon the Local Government to fix S. 98 of the new Act, the person can be prosecuted for 

any maximum under S. 66(2) and, if none is fixed, the not giving the notice in the manner prescribed by bye- 

MuniciD ll Committee is still competent to effect varia- laws framed by the Committee in exercise of the power 

ti under S 66(4). A. I. R. 1927 Nag. 102, Rel. on. conferred under Sub-S. (3) of the said section. Such 

( c OI '//,./ir 1 J C) B\GM AT Ginning FACTORY r. bye-laws are not ultra vires. (Kinkhedc, A. J. C.) 

MiTNIrIP \L COMMITTEE. 13 N. L. J. 13= KlNG-E\tPEROR v. SHRIBALLABH. 

MUNICIPAL um ^ o 691=A x E 1930Nag 153 26Cr.L. J. 1084=88 1.0.28 = 

_ Mai si vat tax—Payment towards income-tax may A. I. R. 1925 Nag. 393. 

he excluded, but those towards insurance premia and —S. 176-Sanction Of allowance. 

Luse rent mav not be wholly excluded. - Rules under S. 176 do not author,se Commts - 

In assessine the haisiyat tax the Municipal Committee si oner to withhold application to Local Government for 
should make allowance for income-tax paid by the sanction of allowance—Refusing to forward such appli. 
assecsee but the extent to which allowance should be cation by Commissioner ,s 'ultra vires, 
made in respect of hoase-rent and insurance premia is a Rule 1 of the rules under S. 176 (2) (if ,) not only 
™, pr to be decided in connexion with each case by the does not delegate to the Commissioner the power of the 
Municipal Committee or the Deputy Commissioner. I.ocal Government of according sanction in a case 
Commissioner or other officer hearing the appeal and no covered by the proviso to S. 2a, Municipalities Act but 
nrincinle can be laid down on the point. {Kotwal. A. J. does not even authorise the Commissioner to withhold 
r VMl) Hamid v MUN 1 CIPALITV. 23N.L.R. 161 = forwarding such a proposal and the action of the Com- 
' 1 106 i q 397 = A.I.R. 1928 Nag. 71. missioner in refusing to forward to the Local Govem- 

67 —Imposition of tax. ment the representation of the Municipal Committee for 

_ // i s n 0t 0 „i v under S. 67 (8) but even under the sanction of the amount is ultra vires. ( Subhedar , /. 

old Act Jaw makes notification of imposition of tax C.) WAMAN B.ALKRISHNA v. MUNICIPAL COM- 
issued by Local Government conclusive proof of the fact MITTEE, MUTIZAPUR. ^qoq^kt^ ^ 

that “ the tax has been imposed in accordance with the A.. I. K. 1929 Nag. 213. 

provisions 0 of the law applicable"—C.P. Municipalities __S. 199—Interpretation. 

Act (XV of 1903), S. 39. - Words “every day after the first ” must be 

The new S. 67 (8) has not introduced any new change interpreted as every day after first day to which con - 
in the existing state of the law beyond making S. 67 viction relates , 

self-contained ; it expressly dispenses with the necessity The words “ every day after the first ” must be inter- 
of reading it in conjunction with the corresponding pro- preted as every day after the first to which the convic- 
visions of Ss. 22 (5) and 23, C. P. General Clauses tion relates. If a person has been committing a breach 


Act (I of 1914). Therefore whether the old C. P. Muni- ( 
cipalities Act or the new one is applied, the law makes | 
the notification of the imposition of the tax issued by ; 
the Local Government the conclusive proof of the fact 
that “ the tax has been imposed in accordance with the 
provisions ” of the law applicable and so the moment 
the notification is proved to have been published the 
Judge is expressly directed to dispense with all corrobo- 1 
rative evidence and to forbid all opposing evidence and 
to draw the presumption of law that the tax is imposed j 
in accordance with the provisions of the law authorizing ' 
its imposition. ( Prideaux and Kinkhede , A. J. Cs.) 
MUNICIPAL COMMITTEE, KHANDWAt/. R.ADHAKISON 

Jaikison. A. I. R. 1930 Nag. 157. 

—S. 68—Jurisdiction. 

__ —Civil Court can consider legality of tax in spite 

of its being imposed in pursuance of its notification in 
Gazette—Berar Municipal Law , S. 44 (9). 

S. 44 (9), Berar Municipal Law and S. 68 (9), C. P. 
Municipalities Act, do not oust the jurisdiction of Civil 
Court to determine if a particular tax purporting to be 
imposed under those enactments is illegal or ultra vires 
even when the tax is levied in pursuance of notification 
published in the Government Gazette. 15 N. L. R. 42, 
Expl. ; 8 N.L.R. 107 ; A. I. R. 1922 Nag. 10 ; 35 Cal. 
859 and A. I. R. 1928 Lah. 53, Rel. on. (Subhedar , A. 

j.C.) bagmal Ginning Factory v. Municipal 
COMMITTEE. 13 N. L. J. 13 = 122 I 0.691 = 

A. I. R. 1930 Nag. 153. 

—S. 98—Bye laws. 

-- Breach of Sub-S. (2 )—Bye laws framed under 

Sub-S. (3) enabling Municipality to prosecute party 


of a bye-law since 8th July, 1928, he can be properly 
fined Rs. 50 on 21st November, 1928. It is misreading 
S. 199 to think that he should be fined Rs. 5 only on 
21st November, 1928, because he was on that date con¬ 
tinuing the offence. ( Macnair , Offg. J. C.) SECRE¬ 
TARY, Municipal Committee, Nagpur v. Yenka 
KHAT lSH. 1929 Or. C. 684 =1211. C. 64= 

A. I. R. 1929 Nag. 360. 

—S. 199—Proof 

- Lawful direction by a notice lawfully issued 

and disobedience to such a direction must be proved. 

What the prosecution has to prove under S. 199 is 
that a lawful direction was given to the accused by a 
notice lawfully issued under the powers conferred by 
Part 3 of the Act and that the accused disobeyed the 
said direction. ( Kolhatkar^ A. J . C .) WaSUDEO v. 

Akola municipality. 10 A. I. Or. R. 566= 

29 Or. L. J. 785= 111 I. C. 113= 

A. I. R. 1928 Nag. 337. 

—S. 218 —Complainant. 

- Police officer authorised to make complaints by 

committee—Police officer making complaint and not 

committee is complainant. 

Where a police officer is authorized under S. 218 by 
the Municipal Committee to make complaints with 
1 regard to offences under the Municipal Act, that police 
officer making the complaint and not the committee is to 
be regarded as complainant. (Staples y A. J . C.) 

Nanhe v • Municipal Committee, Iubbulpore. 

25 N. L. R. 194 = 1930 Cr. C. 89 = 31 Or. L. J. 382= 
l 12 N. L. J. 127 = 122 I. C. 258= 

»I A. I. R. 1930 Nag. 33. 
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CENTRAL PROVINCES MUNICIPALITIES 
ACT (1922), S. 218—Public servant. 

—S. 218 —Public servant. 

- Committee delegating authority to public servant 

by virtue of his office—Such public servant acts in his 
capacity as public servant when making ccmplaint and 
his personal attendance in Court for examination is not 
necessary—Cr . P. Code , 6”. 200, proz'iso (aa ). 

As a Municipal Committee is empowered to delegate 
its authority of making complaint under S. 218 (2), 
when such authority is delegated to a public servant by 
virtue of his office and not by name, he acts in his capa¬ 
city as a public servant when making a complaint 
within the meaning of S. 200, proviso {aa), Cr. P. Code, 
and his personal attendance for examination is not 
necessary. ( Staples , A. J. C.) NANHE v. MUNI¬ 

CIPAL Committee, Jubbulpore. 25 N.L.R. 194= 
122 I. C. 258 = 1930 Cr. C. 89 = 31 Cr.L.J. 382 = 
12 N. L. J. 127 = A. I. R. 1930 Nag. 33. 

CENTRAL PROVINCES STAMP LAW RUL¬ 
INGS CIRCULARS (1887), Nos. 7, 9,11 and 12. 
—Agreement. 

— ■ Agreement must be for price paid or premised. 

An agreement for sale of goods or merchandise 
w’ithin the meaning of the C. P. Stamp Law Rulings 
Circulars Nos. 7, 9, 11 and 12 of 1887 is one in consi¬ 
deration of a price paid or promised and not one to 
deliver goods in exchange for gcods and further it must 
be unattested. ( Kinkhcde , A. J. C.) COLLECTOR OF 
NIMAR v. LAKHMICHANDRA. 98 I. C. 631 = 

A. I. R. 1927 Nag. 72. 

CENTRAL PROVINCES TENANCY ACT (IX 
OF 1883). 

—S. 38—Interest. 

For the purposes of S. 38(2) of the Tenancy Act 
of 1883 (or S. 41 (2) of the Act of 1898, which is 
identical with it) interest on previous mortgage for five 
years or for the period since its execution whichever is 
greater should be included as part of the sum secured 
thereby. {Haitifax, A. J. C.) SHF.OBAKHSH SlNGH 

V. Jagannath., 64 I. C. 99 = A. I. R. 1921 Nag. 161. 
—S. 38—Mortgage. 

A Zur-i-peshgi lease is usually nothing less than a 
mortgage and might well be held to be included in the 
term “ mortgage ” in S. 38 (2) of the Tenancy Act. 

(.Haiti fax , A. /.C.) SHEOBAKHSH SlNGH v. JaGAN- 
NATH. 64 I. C. 99 = A. I. R. 1921 Nag. 161. 

—S. 42—Vendor and Vendee. 

- Evidence Act , S. 115— C. P. Tenancy Act (1883), 

S. 42, requiring express words for passing sir rights — 
Express words not used , by agreement between the 
parties who wanted the question to remain open—Vendor 
cannot plead the statute as objection to vendee's claiming 
those rights. 

Where the decree did not contain an express direction 
for the sale of the judgment-debtor’s rights in the sir 
land due to the fact that by agreement of the parties the 
question was purposely left open, held, that the judg¬ 
ment-debtor was prevented by estoppel from setting up 
the plea that as there was no sale of his rights in the 
sir lard expressly directed by the decree, the auction- 
purchaser by virtue of S. 42 of the C. P. Tenancy Act 
was not entitled to those rights. ( Lord Buckmaster.) 

Gulab Singh v. Ballabhdas. 48 I. A. 220 = 

48 Cal. 591 = 19 A. L. J. 361 = 611.C. 769 = 
34 C. L. J. 1 = 25 C. W. N. 938 = 14 M. L. W. 228 = 

1921 M. W. N. 310 = 17 N. L. R. 84 = 

. A. I. R. 1921 P. C. 13 = 40 M. L. J. 418 (P.C.). 
—S. 43—Limitation. 

— Limitation Act {IX of 1908), Sch. /, Art. 91— 
Applicability—Suit by landlord against a transferee of 
tenant—Transfer voidable. 


CENTBAL PROVINCES TENANCY ACT (1898), 
S. 2—Tenant. 

To a suit by the landlord against the transferee of a 
tenant in C. P. who has taken possession of a holding in 
execution cf a decree cn a mortgage voidable at the 
instance of the landlord, Art. 91 cf the Limitation Act 
(1908), 1st Schedule, is inapplicable. The transfer is 
binding cn the tenant ar.d carnet Le cancelled by the 
landloid theugh it can le declared void ai against him. 
34 Cal. 329 (P. C.), Ref. to. {Mitra, A . /. C.) 
Seth Sagunchand v. Lala Chhabileram. 

18 N. L. R. 11 = 761. C. 884 = 
A. I. R. 1922 Nag. 60(b). 

—S. 50-B (2)—When inapplicable. 

-- Grant’—Village sera ice tenure—Two Kotwars — 

I)i the settlement one selected for service and the other 
recorded as f ub-tenant of the first—In the next settle¬ 
ment this arrangement not recorded and sub-tenant 
dispossessed—Right to possession and record of his life- 
tenancy—This case not giverned by the S. 50-Z? (2). 

At the last settlement the Settlement Officer decided 
that one Kotwar sufficed for the village. Of the two 
Kotwars one was retained by lot and the other dismissed. 
The latter was however to retain possession of the field 
under his cultivation as sub-tenant of the retained 
Kotwar, paying him the assessed rental as embodied in 
the Settlement Record and Wajib-ul-arz. At the 
current settlement the entire village service holding was 
recorded in the sole name of Kotwar’s son and the new 
Wajib-ul-arz emitted the clause as to the sub-tenancy. 
On ejectment the sub-tenant sued for re-instatement in 
possession and correction of the new Wajib-ul-arz. 

Held , a right of sub-tenancy was created in favour 
of the Kotwar whose services were dispensed with and 
he is entitled to remain in possession of the field in his 
cultivation and the new wajib-ul-arz should be modified 
by insertion of an entry that the sub-tenancy enjoyed 
by him until ejectment will enure for his life-time 
only. 

Held also that the case was not governed by S. 50-B 
(2) of the Tenancy Act, 1883. {Drake-Brockman, J. Cf) 
Jhiblia V. Dawlatia. 18 N. L. R. 34 = 

A. I. R. 1922 Nag. 158. 

—(XI OF 1898). 

—Jurisdiction. 

-Suit by tenant to maintain a person as his sub¬ 
tenant is cognizable only by the Revenue Court. 
{Hallifax, A. J. C.) LAKSHMI PRASAD v. DADU. 

A. I. R. 1923 Nag. 4. 

—Landlord. 

-“ Landlord ” must act as a whole proprietary 

body. 

Anything which the landlord is required or authorised 
to do under the Tenancy Act must be done by the whole 
proprietary body or by an agent acting on their behalf. 
{Drake-Brockman, J. C.) DEOKARAN v. NATHU. 

4 N.L.J. 138 = 63 1.0. 352 = A.I.R. 1921 Nag. 12. 

—S. 2—Tenant. 

- Holder of land for growing vegetables. 

Where land is let for the purpose of growing vege¬ 
table crop, the holder of such land comes within the 
category of a tenant as defined in the Tenancy Act 
because cultivation of gardens, orchards or planting 
of agricultural gardens is a species of agriculture, and 
there is nothing inherently impossible w T hich would pre¬ 
vent the holder of such land from claiming to acquire 
the status of a tenant on the basis of such letting of the 
land to him. The mere circumstance that the period 
or the term for which he holds the land is only a part 
of the year or particular season of the year does not 
and ought not to make any difference in his status. 
{Kinkhede, A. J. C.) GOPALRAO v. SlTARAM. 
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CBtfrftA.L PftOVINOE3 TENANCY ACT (1898), 
S. 5—Mortgage. * ‘ 

9 N. L. J. 215 = 97 I. C. 694 = 
A. I. R. 1927 Nag. 19. 

—S. 5—Mortgage. 

- Consent of malguzar—Mortgage without valid¬ 
ity. 

There is no authority for saying that a mortgage which 
has not been consented to by the malguzar must be 
held to be in abeyance, to have no real existence and to 
be in fact void until it is s a con sente ! to by the malgu¬ 
zar and can, until it is s_> consented to. have no priority 
against another mortgage of a later date. As between 
the mortgagor and mortgagee a mortgage is valid unless 
and until it is avoided by the molgazar. ( Batten , J.C.) 
KUNJI LVL v. PaMNALAL. 19 N. L. R. 10 = 

711. C. 325 = A.I.R. 1923 Nag. 91. 

—S. 6—Jurisdiction. 

- Landlord ejecting transferee—Vested rights of 


CENTRAL PROVINCES TENANCY ACT (1898), 
S. 41—Mortgage. ; • ' 

the malguzar or anybody else and the rent is paid in full. 
There is clearly an implied surrender. (Hallifax :, A. 

j. C .) Lakshmi Prasad v. Dadd. 

A. I. R. 1923 Nag. 4. 
—S. 35—Surrender by Hindu widow. 

•A surrender of an ordinary tenancy if not im¬ 
peachable for fraud or on other like ground is binding 
on the widow’s husband’s reversioners. 9 N.L.R. 126, 
Foil. ( Prideaux , A.J.C.) MUKUNDA v. DlWAKAR. 

73 I. C. 126 = A.I.R. 1924 Nag. 95. 
—S. 36- Jurisdiction. 

- Claimant put in possession by Revenue authorities 

—Civil Court cannot interfere. 

Where an occupancy holding is surrendered and the 
heir of the person surrendering applies to the Revenue 
authorities to be put in possession and he is so put in 
possession, there is no power in any outside authority 
to revise the decision of the Revenue Officer and divest 


tenant. 

Landlord’s right to eject the transferee is correlative 
with tenant’s right to force the landlord to put him in 
possession, and therefore if the landlord is entitled to 
enforce his right under the provisions of S. 41 of the 
old Act, it follows that the tenant’s right to be rein¬ 
stated must be enforced under the provisions of sub- 
S. (8) of the old section. Rights already acquired 
under the repealed enactment were expressly saved by 
S. 110 of the new Act of 1920. S. 6 of the new Act 
which abolishes the provisions of sub-S. (8) of S. 41 of 
the old Act cannot override a right alreidy vested and 
acquired under the old Act. 7 N. L. R. 125, Diss. 
from. 

Consequently, Revenue Officer has jurisdiction to 
entertain an application for reinstatement by the tenant. 
13 C.P.L.R. 143 and A.I.R. 1923 Nag. 33, Rel. on. 
( Kinkhede. O.A.J.C .) LAL SINGH v. WaMAN RAO. 

22 N. L. R. 114 = 96 I. C. 905 = 
A. I. R. 1926 Nag. 499. 

—S. 32—Compensation. 

- Tenant's right to. 


the claimant of the right vested in him under the order. 

( Kinkhede. A.J.C.) FaKIRA v. RAMK1SAN; 

21 N. L. R. 25 = 87 I. C. 1045 = 
A. I. R. 1925 Nag. 277. 

—S. 36—Surrender set aside—Female heir—Nature 
of holding. 

-Female heir applying to have surrender of occu¬ 
pancy holding set aside—Surrender set aside and female 
heir placed in possession—Statutory liabilities paid 
from her separate funds—She does not become absolute 
owner. A. I. R. 1923 Nag. 34, Overruled. ( Baker. 
/. C. and Kinkhede. A. J.C.) WASUDEO v. BHIMA.) 

21 N. L. R. 62 = 89 1. C. 44 = 
A. I. R. 1925 Nag. 306. 

—S. 39—Interpretation. 

-Absolute occupancy right is a tenancy and not a 

proprietary right, (Hallifax. A. J.C.) RAMCHANDRA 
BALKRISHNA v. RAMCHANDRA JAIRAM. 

65 I. C. 952= A. I. R. 1922 Nag. 222. 

—S. 41—Jurisdiction. , 

-Landlord ejecting transferee—Tenant can apply 


Improvement, compensation for, can be claimed only to Revenue Officer for reinstatement under sub-S 


ppiy 
• ( 8 ) 


if tenant is ordinary or occupancy tenant—Sub-tenant 
can claim it only if landlord has consented to improve¬ 
ment. ( Batten. J.C.) BALARAM v. BHAGIRATHIBAI. 

A.I.R. 1922 Nag. 47. 

—S. 34—Surrender. . 

- 'Holding left; uncultivated without payment of 

rent for more than two years—Holding deemed to be 
surrendered—Execution of decree by malguzar by eject¬ 
ment of teunfit—/Vo right of forfeiture could exist 
which could be waived. 

Where a tenant leaves his holding uncultivated and 
without paying its rent for a period of more than two 
years his tenancy is deemed to have been surrendered 
under S. 35 (4).. The malguzar cannot at his option 
treat the tenancy as still subsisting and make the tenant 
liable for the rent of the subsequent years. There is no 
right of forfeiture in such cases which the malguzar can 
be said to have waived by applying for ejectment. 
( Macnair , Offg. J. C.) AN AND v. PAN DU RANG. 

120 I. C. 334 = A.I.R. 1930 Nag. 139. 
—S. 35 -Surrender. 

-“Surrender of portion of holding is invalid. 

( Prideaux , A.J.C.) ALLTBHAI v. SHAMRAO. 

18 N. L. R. 82 = 64 I. C. 902 = 
A. I. R. 1922 Nag. 216. 
—S. 35—Surrender, when implied 

— " An ordinary tenant is deemed to leave the hold¬ 
ing uncultivated and the rent of it unpaid after a trans¬ 
fer (after which he leaves the village), even if it is 
cultivated by the transferee who is not a sub-tenant or 


even after the new Act coming into force—S. 6 of Act 
of 1920 cannot override vested right under S. 41 (8) of 
old Act—C. P. Tenancy Act (1920), Ss. 110 and 6. 

13 C.P.L.R. 143 and A. I. R. 1923 Nag. 33, Rel. on. 

(. Kinkhede , O.A.J.C.) LAL SINCE v. WaMANRA.0. 

22 N. L. R 114 = 96 I. C. 905 = 
A. I. R. 1926 Nag. 499. 

—S. 41—Limitation. 

- Limitation Act. Art . 120— Tenant giving notice 

of sale — Suit for pre-emption — Art. 120 applies . 

In a suit for pre-emption under S. 41 (5) where the 
tenant had merely given notice but had not actually sold 
his holding, 

Held, that Art. 120 applied to the case. 1 N. L. R. 
6; 6 C.P.L.R. 67; Dist. (Haitifax. A.J.C.) RaI v . 
SlDAKALI. 651.0.959 = 

A. I. R. 1922 Nag. 14. 

—S. 41—Mortgage. 

-5. 6 does not validate mortgage which is voidable 

under S. 41 (7). 

S. 6 applies only to mortgages effected after the date 
of its coming into force. It does not do away with the 
voidability under cl. (7), S. 41 .(Tenancy Act of 1898) ? 
attached to mortgages executed in contravention of that 
section. (Kotval. A. J. O.) KALVRAM v. MOHAN 
Singh. 24 N.L.R. 153 = 1181.0.128= 

A IR. 1929 Nag. 30. 

- Transfer of defined part—Right of entry ^— 

Consent to mortgage by conditional sale. " ' 1 

A transfer without the consent of the landlord of a 





1005 


CIVIL, CRIMINAL AND REVENUE 1006- 


(CENTRAL PROVINCES TENANCY ACT (1898), 
S. 41 —Mortgage ov Lease—Test. 

part of an absolute occupancy holding, even though de¬ 
fined and demarcated, will not give the landlord a right 
of re-entry under S. 41 of the Tenancy Act. Consent 
to the mortgage by conditional sale is consent to the 
conditional sale as well as to the mortgage. An 
involuntary transfer under compulsion is something 
more than a voluntary transfer, not something less, and 
consent to the greater naturally includes consent to the 
less. 8 N.L.R. 147, Diss.; 12 N. L.R. 86, Dist. 
(Hallifa. r, A.J.C.) BAPUJI v. RAM RAO. 

7 N. L. J. 99 = 81 I.C. 664 = 
A. I. R. 1924 Nag. 139. 

—S. 41—Mortgage or Lease—Test. 

-Whether mortgage or lease depends on whether 

the document secures a debt or discharges a debt. 
( Dhobiey , A.J.C.) RAMPRASAD v. C'HANDULaL. 

4N.L. J. 262 = 65 I.C. 241 = 
A. I. R. 1922 Nag. 156. 

—S. 41—Notice. - 

-A notice under S. 41 (2) of the C. P. Tenancy 

Act need not be worded with the accuracy of a plea. 
Where the information given in the notice is amply 
sufficient to inform the landlord of the tenant’s intention 
to mortgage the whole of his absolute occupancy hold¬ 
ing, it is sufficient compliance with the law. S. 41 (2) 
does not say that the particulars specified in that sub¬ 
section should be given in the notice but it merely states 
the circumstances under which the tenant must give 
notice, and presupposes a knowledge on the part of 
both landlord and tenant as to the particulars of the 
tenant’s holding. ( Batten , A. J. C.) RAGO II RAO v. 
RAJESWAR. , r 65 I. C. 816. 

—S. 41—Occupancy holding. 

— 'Devolution of-—Inheritance and not survivor¬ 
ship . 

Under the Tenancy Act of 1898 the devolution of 
absolute occupancy holdings was governed by the rule 
of inheritance and not by the rule of survivorship 
■obtaining under the Hindu Law, irrespective of the 
question whether the person or persons who held the 
tenancy or was or were interested in the holding for the 
time being, was or were the sole tenant or co-tenants 
thereof or members of a joint co-parcenary. ( Kinkhede , 

Offg. A. J. C.) Mulchand v. Chandra Singh. 

9 N. L. J. 207 = 95 I. C. 589 = 
A. I. R. 1926 Nag. 433. 

- Law as to—As at the date of devolution. 

: The law applicable to the devolution of occupancy 
holding is the law existing at the date of devolution. 
The mere fact that during the interval the Legislature 
thought fit to change the law is no ground for thinking 
that the old law which it repealed was of the same 
nature as the repealing enactment itself. ( Kinkhede , 

Offg. A. J. C.) Mulghand v. Chandra Singh. 

9 N. L. J. 207 = 95 I. C. 589 = 
A. I. R. 1926 Nag. 433. 

—S. 41—Possession. 

- Voidable mortgage with possession by tenant — 

Malguzar buying rights of tenant—He is entitled to 
possession even against mortgagee. 

A malguzar who has bought up the rights of an abso¬ 
lute occupancy tenant is entitled to possession as against 
a mortgagee when the mortgage is voidable at the option 
-of the malguzar. 12 C. P. L. R. 127 and 12 C. P. L. R. 
134, Overruled. 12 C. P. L. R. 158, Rel. on. ( Macnair , 
Offg. J . C. and Subhedar , A. J. C.) JAIRAM v. JANKI- 
BAI. , 12 N. L. J. 156= 122 I. C. 697 = 

. A. I. R 1930 Nag. 119. 

—S. 41—“ Premium.” 

--The term “ premium ” should be regarded as the 


CENTRAL PROVINCES TENANCY ACT (1898), 
S. 41—Suit for ejectment. 

equivalent of the vernacular nazarana by which is com¬ 
monly meant, a payment made in lump when a lease is 
granted or renewed. In the Central Provinces, it is 
usual when nazarana is taken to take also a periodical 
rent. The term “ rent ” as defined in S. 2 (8) of the 
Tenancy Act may include a nazarana. In S. 41 (2), 
however, the term “ premium ” is used in contradiction 
to rent and so, similarly, to its employment in S. 105, 
Transfer of Property Act. But the restriction in S. 41 
(2) of the Tenancy Act should be strictly construed. 
The term “ premium,” therefore, should not be pressed 
so as to make it include what is ostensibly a merely 
periodical payment. 6 N. L. R. 65, Foil. ( Drake- 
Brockman , J . C .) JAGANNATH v. BEHARI. 

59 I. C. 419 = A. I. R. 1921 Nag. 137. 
—S. 41—Procedure. 

-Tenant applying for reinstatement—Time fixed 

for depositing landlord’s costs—Time can be extended. 
(. Kinkhede , O. A. J. C .) LaL SINGH v. WAMANRAO. 

22 N. L. R. 114 = 96 I. C. 905 = 
A. I. R. 1926 Nag. 499. 

—S. 41—Reinstatement. 

- - Forcible possession not equivalent to. 

Where a lessee from a tenant has been ejected by 
landlord through Court the tenant must apply within 
one year for reinstatement. In the absence of such an 
application to the revenue Court tenant cannot be 
deemed to be reinstated by his taking forcible possession 
of the holding. (Hallifax, A. J. C.) MADHAO RaO 
v. JHAMA DHANGAR. 931. C. 125 = 

A. I. R. 1926 Nag. 328. 

—S. 41—Sale. 

- Sale of portion voidable by landlord. 

The landlord has a right to eject the transferee of a 
portion of absolute occupancy holding assuming that 
there was a genuine transfer and that such transfer was 
not consented to by the landlord. (S. A. 203 of 1905, 
dated 4tlv*August, 1905, Dist.; 8 N. L. R. 147, Foil.) 
(Prideauv, A.J.C *) GaNPAT v. MANOHAR HaR- 
BAJI. 7 N. L J. 105 = 78 I. C. 834 = 

A. I. R. 1924 Nag. 264. 

—S. 41—Suit for ejectment. 

- C. P. Tenancy Act (1920), S. 110— Mortgage of 

occupancy holding prior to Act of 1920— Possession, 
under mortgage decree taken after Act of 1920— Mal¬ 
guzar has no right to sue in ejectment. 

Where a mortgage of absolute occupancy holding was 
executed without malguzar’s consent, when the Tenancy 
Act (1898) was in force, but possession in execution of 
decree on that mortgage was taken by the mortgagee 
decree-holder after the Act of 1920 came into force, 

Held , that the cause of action for ejectment suit by 
the malguzar arose on the date possession was taken 
and the new Act of 1920 not providing for an ejectment 
suit, the malguzar’s suit for ejectment was not maintain¬ 
able. A.I.R. 1927 Nag. 127, Affirmed. (Case-law con¬ 
sidered.) (Findlay, J.C.) YESHWaNTRAO v. SADASHEO 
Rao. 103 I.C. 71 = A. I. R. 1927 Nag. 277 

- Mortgage in contravention of S. 41— Foreclosure 

decree obtained before but tenant actually dispossessed 
after the Act of 1920— Landlord cannot eject the mort¬ 
gagee. ; - 

Where an absolute occupancy holding was mortgaged 
in contravention of S. 41 of the Act of 1898 and a fore¬ 
closure decree was obtained before but the tenant was 
actually dispossessed after the Act of 1920 came into 
force, v • ; ...... 

Held , that the landlord cannot eject the mortgagee 
as no complete vested right accrued in favour of the 
landlord before the Act'of 1920 came into force. (Find- 
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S. 41—Transfer by Tenant. 

lay, /. C.) KEDARNATH BHARGAVA?'. NETRAM. 

‘23 N. L. R. 50 = 10 N. L. J. 29 = 1011. C. 284 = 

A. I. R. 1927 Nag. 127. 

—S. 41—Transfer by Tenant. 

-On receipt of notice by tenant of the intended 

transfer by tenant, landlord must intimate his desire to 
purchase and must apply for fixing the value to revenue 
officer or should bring a regular suit within the prescrib¬ 
ed period on paymtnt of the price fixed. Otherwise the 
transfer becomes unavoidable. {Findlay, O. J. C.) 
PILURAMr. MAHADEO. 22N.L. R. 19 = 

91 I. C. 290 = A. I. R. 1927 Nag. 110. 

- S. 41 (7) and (8)—.S'. 6 of the new Act of 1920— 

Transfer by tenant- — landlord's right to sue tenant in 
ejectment under old Act not taken atony by the new Act. 

S. 41 of the Act of 1898 gave the landlord more than 
a mere right of pre-emption. The landlord had right to 
sue the transferee in a case where the sale had been 
made without his consent. S. 6 of the Act of 1920 does 
not give the landlord the power to bring the suit; but 
if his right to do so had already arisen under the former 
Act, it would not be taken away by the change in the 
new Act. ( Pridcanx, A. J. C.) VlNAYAK v. M.4HE- 
bulla Khan. 68 I. C. 427 = 

A. I. R. 1923 Nag. 33. 

- Landlord and Tenant—Transfer of part of 

absolute holding—Right to sue for ejectment. 

In order to maintain an action for ejectment a plain¬ 
tiff (landlord) must be entitled to immediate entry into 
possession and before a landlord can eject his tenant’s 
transferee he must prove abandonment by the tenant. A 
tenant’s holding is one and indivisible ; where it is not 
alleged that he has refused to pay the rent of the whole, 
he cannot be said to have abandoned the holding while 
still in possession of part. The landlord’s interests are 
safeguarded by recognising his right to hold the original 
tenant liable for the rent of the entire holding; if he 
fails to pay, S. 43 will enable him to sell the holding 
and the sale cannot be opposed by the transferee. S. A. 
No. 203 of 1905, Ref. {Haitifax. A. J. C .) CODHARAJ 
v. Dawlat. 18 Nag. L. R. 109 = 

A I. R. 1922 Nag. 241. 

—S. 45—Application of. 

- Devolution by death. 

S. 45 of the Tenancy Act has no possible application 
to a case of devolution by death, and therefore sub-S. 3 
of that section does not forbid the registration of a will 
by which sir land is bequeathed. {Hallifax and Pri- 
deaitx, A. J. Cs.) MURLIDAS r. HAK1DAS. 

4 N. L. J. 43= 62 I. C. 246 = A. I. R. 1921 Nag. 34. 
—S. 45—Lease. 

-Where a proprietor executes an instrument 

of tenancy to commence in future in regard to sir land 
but in the meanwhile loses his proprietary rights, the 
would-be tenant cannot claim the protection of S. 45 
(5). The fact that he is already in possession under a 
previous tenancy makes no difference so far as his rights 
to possession under the subsequent instrument is con¬ 
cerned. 11 N. L. R. 170, Dist. {Dhobicy, A. J. C .) 
Lakmichand Bojirao. 5 JA. L. J. 251 = 

69 I. C. 870 = A. I. R. 1921 Nag. 170. 
—S. 45—Sir lands—Lease of. 

-The Tenancy Act contemplates leases to ordinary 

tenants of sir lands apart from transfers of the kind 
provided for in S. 45 (1) which applies only to leases or 
other transfers of proprietary rights in sir fields and 
does not apply to agricultural leases which do not affect 
the proprietary rights. ( Kinkhedc , A. J. C.) I)URGA- 
PRASAD V. THAKURPRASAD. 87 I. C. 72 = 

A. I. R. 1925 Nag. 377. 


CENTRAL PROVINCES TENANCY ACT (1898).. 

S. 45—Surrender. 

—S. 46—Sir land. 

- Registration Act, Ss. 49, 17 and 18— Will — 

Transfer of sir land without reservation of occupancy 
ri ght—Will illegally registered—Will is admissible in 
evidence. 

A deed of gift or transfer of sir land without reserva¬ 
tion of occupancy rights and of other property as welL 
would be wholly inoperative and wholly inadmissible in 
evidence only by reason of the provisions of S. 49 of the 
Registration Act, which apply only to documents of 
which registration is compulsory under S. 17 of the 
same Act. They do not forbid the operation or admis¬ 
sibility in evidence of documents of which registration 
is optional under S. 18, and a will is such a document.. 
Provided, therefore, that the will has been properly 
proved it can operate in respect of all property mention¬ 
ed in it which the testator legally was competent to 
devise even if it was illegally registered. {Hallifax 
and Pridcanx, A. J. Cs.) MURLIDAS v. IIA RIDAS. 

4 N. L. J. 43 = 62 I. C. 246 = A. I. R. 1921 Nag. 34. 

- Alienation by toill, of cultivating rights in sir 

land'—No sanction is necessary . 

Under the Hindu Law’ a malguzar can alienate the full 
cultivating and proprietary rights in his sir land without 
any sanction at all. The restriction on the power of 
transfer is imposed only by the Tenancy Act and not by 
the Hindu Law. Even so, S. 45 of the Tenancy Act 
does not take away the proprietor’s right to alienate the 
cultivating rights in his sir land. It merely lays down a 
condition which must precede the exercise of that right 
inter vivos. {Hallifax and Pri deaitx, A. J. Cs.) 
MURLIDAS v. HARIDAS. 4 N. L. J. 43 = 

62 I. C. 246 = A. I. R. 1921 Nag. 34. 

—S. 45—Surrender. 

- Surrender taking place 9 months after sale— 

Agreement to surrender entered into cm the date of sale 
—Both are one transaction but the surrender only is 
void. 

If a covenant to relinquish the sir lands is part of the 
transaction of sale or of mortgage, the agreement to- 
surrender will be void and unenforceable. Where the 
surrender took place nine months after the sale but there 
was an agieement of even date between the parties as te 
the surrender, 

Held, that the two were one transaction but that 
only the surrender was void. 39 All. 173 (P. C.) and 

39 All. 645. Foil. {Baker, J. C. and Prideaux+ 
A. J.C.) BHAGWAT re ANANDRAO. 22 N. L. R 136 = 

86 I. C. 515 = A. I. R. 1925 Nag. 302. 

- Sale of trees and surrender of occupancy holding 

executed on the same day—Both are one transaction and 
are invalid. 

Where an occupancy tenant executed a sale-deed in 
respect of mango trees standing on the holding and on 
the same day surrendered the holding to the co-sharer 
malguzar, 

Held, that the sale and the surrender together 
constituted a single transaction, the object of which 
was to avoid necessity of obtaining the sanction 
prescribed by S. 45 (1), Tenancy Act, and was- 
therefore illegal and void. 39 All. 173 (P. C.) and 

40 All. 449. Rel. on. 

Held, further that the mere fact that the vendee 
obtained possession did not suffice to separate the 
surrender from the sale, nor does the mere fact that the 
sale-deed purporting to deal with the trees apart from 
the soil was executed first and the surrender of the soil,, 
pure and simple, followed it make any difference. In 
order that there could be a valid severance of interest or 
property in the trees, the trees must themselves have 
already become the separate property of a person other 
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than the owner of the soil on which they stand, by an 
independent transaction, and further the interest in 
the trees as also in the soil must be of a nature transfer¬ 
able under the law applicable to the land. ( Kinkhede , 
A. J. C.) FAKIRA v. RAMKISAN. 21 N.L.R. 25 = 

87 I. C. 1045 = A. I. R. 1925 Nag. 277. 

—S. 46—Gift. 

- Gift not to the nearest heir — Effect. 

In regard to the view that S. 46 contemplates a trans- , 
fer only to the nearest existing heir at the time it is made, 
if the words of that section and S. 47 did not make it ' 
clear that this is not so, it seems the matter would be set 1 
beyond doubt at least for all practical purposes by sub* , 
S. 2 of the latter section. Even if a gift of his holding 
to his daughter by an occupancy tenant who has a son is | 
invalid and the landlord sets it aside, the daughter can 
immediately re-enter, and the result is exactly the same 
as if the gift were valid, except that there have been 
two sets of procedure and one change of possession more 
than was necessary. {Haitifax, A./.C.) MT. KriSH- 
nabai v. Debi Singh. 711. C. 409= ' 

A. I. R. 1923 Nag. 195 (196). 

—S. 46—In the male line. I 

-The expression “ in the male line ” does not 

necessarily mean that the person at the lower end of the 
line must be a male. S. 46 does not disqualify a female 
from inheriting an occupancy holding if she is otherwise 
qualified according to the personal law to which she is 
subject. Sayer v. Bradly , (1856) 5 H. L. C. 873, 
Referred to. ( Hallifax , A. J. C.) Sakhu Bai v. i 
Hari. 5N. L. J. 261 = 67 I. C. 229 = 

A. I. R. 1922 Nag. 207.! 

—S. 46 —Mortgage. 

- Trees standing on sir— Chunership in sir rights 

separate from that in trees—Mortgage of trees not 
illegal. 

Where property in trees is separate from that in sir 
land on which they stand and cultivating and other sir 
rights are separated from the ownership of such trees, I 
there is nothing illegal in these trees being included in j 
mortgage by the owner of the trees. A. I. R. 1925 Nag. 

277, Dist. {Findlay, J.C.) Ram GopAL v. Amba- 
PRASAD. 113 I. C. 891 = A. I. R. 1929 Nag. 6. 

-Mortgage of occupancy land is invalid even inter 

partes. {Baker, J. C.) OMRAO v. RaMDHAR. 

811. C. 873 = A. I. R. 1925 Nag. 130. 

—S. 46—Occupation. 

-Partition of holding and accretion by one co¬ 
sharer to his share—Death of such co-sharer—Other 
sharers cannot be said to have “ occupied the holding ” 
of the deceased sharer and cannot resist claim of land¬ 
lord for possession. {Hallifax, A. J. C.) SONSINGH 
v. THAKKURAM. 18 N. I*. R. 48 = 69 I. C. 369= i 

5 N. L. J. 243 = A. I. R. 1922 Nag. 21. 
—S. 46 (1)—“ Occupy” 

-—A proprietor holding cultivating possession of sir , 

land can be said to “ occupy ” that land for the purposes 
of S. 46 (1) : Case-law discussed. ( Hallifax, A. J. C.) 
Pandu V. Kantika Bai. 23 N.L.R. 75= 

103 I. C. 178 = A. I. R. 1927 Nag. 245. 

-S. 46 —Registration. \ 

■- Registration contravening S. 46 is ineffective. 

Registration in contravention of S. 46, Tenancy Act, 1 
is ineffectual whether it be brought about by the fraud 
of the parties to the document or effected owing to 
ignorance or inadvertence on the part of the registering 
officer. ( Hallifax, A. J. C. Afterwards Kotval and 
Prideaux , A.J. C's.) CHINDHU v. RaMESWARNATH. 

22 N. L. R. 128 = 971. C. 1015 = 

A. I. R. 1927 Nag. 30. 

D. D.—VOL. 1—64 
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—S. 46—Succession. 

- Daughter's daughter's son and brother's son — 

Latter is preferred. 

The brother’s son, who will as a collateral ordinarily 
be excluded from succeeding to an occupancy holding if 
not cultivating jointly with the previous holder will be 
preferred to daughter’s daughter’s son. The condition 
requiring the collateral who claims succession to have 
shared in the cultivation is a disqualification which dis¬ 
entitles the nearest collateral if he has not fulfilled the 
condition. But it does not confer any right of the 
succession to the occupancy tenure on a more remote 
relation, like a Bandhu even though he may have shared 
in the cultivation. ( Batten, J. C.) AHILIA v. BADAN 
Singh. 5 N. L. J. 270 = 67 1.0. 292 = 

18 N. L. R. 105 = A. I. R. 1922 Nag. 117. 

—S. 46—Transfer. 

- Inadvertent inclusion of ocmpancy field along 

with others in jnortgage deed—Validity of the tran¬ 
saction. 

Inadvertent inclusion of an occupancy field amongst 
fields, other than occupancy, in a mortgage-deed in a 
case of genuine and bona fide mistake on the part of the 
parties to a mortgage, where the mortgage deed does not 
purport to transfer any rights in occupancy land, does 
not vitiate the registration of the deed and does not 
strike at the root of the whole transaction. Its inclusion 
is to be treated merely as a surplusage. A. I. R. 1928 
Nag. 1, Dist. ; Nag. F. A. No. 95 of 1924 and Nag. 
Misc. Appeal No. 5 of 1923, Appr.; Nag. S. A. No. 481 
of 1918, Ref. {Fitidlay, J. C.) Ram GOPaL v. AMBA- 
PRASAD. 113 I. C. 891 = A. I. R. 1929 Nag. 6. 

-S. 46 prohibits registration of deeds of transfer, 

or in other words, such transfers as could not be made 
except by registered instruments. Transfers which can 
be made otherwise than by a registered instrument, such 
as an oral sale for less than Rs. 100 under S. 54, T. P. 
Act, are not prohibited. {Kinkhede, A. J. C.) BEHARI 
v. Battulal Gendalal. 9 N. L. J. 123 = 

96 I. C. 353 = A. I R. 1926 Nag. 432. 

- Trees statiding on occupancy holding—Transfer 

of, is invalid. 

An occupancy tenant has the same analogous rights in 
the trees as he has in the hotding on which they stand* 
and therefore he cannot transfer the trees by sale as 
apart from the land on which they stand. ( Kinkhede * 
A. J. C.) Fakira V. Ramkisan. 21 N. L. R. 25 = 

87 I. C. 1045 = A. I. R. 1925 Nag. 277. 

- A proprietor or a tejiant purchasing the tenant's 

or proprietor's right, the result is the same in both cases . 

When the rights of co-sharer and an occupancy or ab¬ 
solute occupancy tenant converged in the same person he 
is an occupancy or absolute occupancy tenant according 
to the nature of the tenancy. {Baker, J. C .) KESAR- 
BAI V. Jamadar. 20 N. L. R. 162 = 

821.C. 126 = A. I. R. 1926 Nag. 125 (127). 

- Transfer of trees is tra7isfer of rights in occu¬ 
pancy tenure. 

Mortgage of trees amounts to a transfer of the rights 
in the occupancy tenure in a portion of the tenancy 
holding and the document cannot be registered in con¬ 
travention of S. 46 (5). The mortgage is not operative 
as regards the other property except the trees covered 
by it. An instrument so registered cannot operate in 
respect of any part of the property ostensibly transfer¬ 
red by it. {Prideaux, A. J. C.) TUKARAM v. NaRBA. 

70 I. C. 34=A. I. R. 1922 Nag. 252. 
—S. 47—Exchange. 

-About 1903 the defendant started to cultivate an 

absolute occupancy holding belonging to one H and al¬ 
lowed H to cultivate an occupancy holding of his own in 
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exchange, each finding the land of the other more con¬ 
veniently situated than his own. The record remained 
unchanged and each paid rent for the land he cultivated, 
but in the name of the other till in 1917-18, the Settle¬ 
ment Officer recorded each of them as the occupancy 
tenant of the land he was actually cultivating. 

//eld, if the arrangement of 1903 was an out-and-out 
exchange, the landlord lost his right to set it aside many 
years before he filed his suit. If it was only an arrange¬ 
ment by each tenant for the cultivation of land by the 
other which it undoubtedly was, he has no right what¬ 
ever to interfere with it. (//aliifa. r, A. J . C .) CH1MAN- ! 
LAL PAUL v. INDRARAJ SINGH. 83 I. C. 946= | 

A. I. R. 1923 Nag. 144. , 

—S. 47—Transfer. 

- Transfer by occupancy tenant to non-co-sharer 

A'on cdy of landlord. 

If an occupancy tenant of land belonging to the sole 
landlords of the whole of it transfers it to a stranger or 
a person who is not a co-sharer landlord, and if the 
document is by mistake admitted for registration, the 
proper remedy for the landlords is to make an applica¬ 
tion to the Revenue Courts unless there is fraud involved 
in which case Civil Courts will have jurisdiction. S. 47 
refers not only to sub-section 3 of S. 46 but also to sub- 
S. 5. (//aliifax, A. J. C .) CHINGA PRASAD V. 
Phulwa. 67 I. C. 121 = A. I. R. 1922 Nag. 126. 

—S. 49—Lessee. 

- Lessee is not “ proprietor" within S. 49. 

A lessee, whether permanent or not, is not a 
proprietor within the meaning of that section, and there¬ 
fore he does not retain any interest as an occupancy 
tenant in the Sir land on the determination of the lease. 
(Baker, J. C.) IIALWANT RAO v. FARID SaHEB. 

8 N. L. J. 44 = 87 I. C. 253 = 21 N. L. R. 133 = 

A. I. R. 1925 Nag. 274. 

—S. 49—Private contract. 

- Private contract is effective only up to next settle¬ 
ment. 

The combined effect of Ss. 49 and 5l is to make the 
occupancy tenant liable for the rent fixed at the settle¬ 
ment for the term of the settlement. A private agreement 
not inconsistent with the Act as to the rent payable may 
be given effect to only until the next settlement ; but at 
the next settlement the agreed rate of rent is superseded 
by a rate of rent fixed by the Settlement Officer. 

7 N. L. R. 17, Rel. on. ( Kinkhede , A. J. C.) 
KhubchaND V. MULLOO. 89 I. C. 741 = 

A. I. R. 1925 Nag. 452. 


of rent and executed an agreement to that effect. In 
the pattas of both the settlements, i.e., 1897 and 1913 a 
note was made to the effect that the landlord would pay 
the rent. • ' 1 1 " ! ' 

Held , that the Settlement Officer in 1913 has not 
decided as he is supposed to have decided, that the terms 
of the original agreement would be binding on the suc¬ 
cessors of the parties, and S. 63 of the Tenancy Act, 
1898, plainly enacts that no agreement for reduction or 
remission of rent can prevail for more than one settle¬ 
ment. 15 C. P. L. R. 9, Ref. ( Batten , J.C .) MAHILAL 
V. BlNDRABAN. A. I. R. 1923 Nag. 247. 

—S. 69—Procedure. ’ 

- Defendant inducted on khudkasht and sir land 

by widow, sold malguzar, having Hindu widow's estate 
—Reversioner suing to eject defendant as trespasser 
after widow's death—Defendant setting up unregistered 
perpetual leases by widcrw — Plaintiff's remedy lies in 
Revenue Ccurt under S. 97. 

Defendant was put in possession of the land in dis¬ 
pute, which consisted of sir and khudkasht, by a woman 
who was the sole malguzar of the village,holding a Hindu 
widow’s interest in it. The plaintiff was the sole rever¬ 
sionary heir after her death and sued to eject the defen¬ 
dant alleging that he was a trespasser. The defendant 
alleged that the widow had given him the sir and khud- 
kasht land under two separate written perpetual leases 
which were not registered. 

Held, that plaintiff’s remedy lay in Revenue Court 
under S. 97. 1 N. L. R. 4, Dist. (Halit fax, A. J . C.) 
aman Singh v Churman Singh. i. »; 

611. C. 593 = A. 1. R. 1921 Nag. 169. 

—S. 70— Mortgage. ’ • 

- Mortgage property including trees and a well in 

an ordinary field—Registration of the mortgage is 

invalid as a whole. % 

Where, by a mortgage-deed a house and crops situat¬ 
ed in occupancy and ordinary fields as well as certain 
trees and a well situated in an ordinary field were hypo- 
t h cc c cl 

Held] that under S. 70, sub-S. (3), the mortgage of 
the well and trees situated in the ordinary field was 
invalid and that the whole mortgage-deed was, therefore, 
void, having been registered in contravention of S. 70, 

; sub-S. (5): 13 N. L. R. 165 and 1 N. L. R. 112, Foil.; 
A. I. R. 1928 Nag. 41, Expl. and Dist. (Findlay, J.C.) 
TARACHAND V. NOK.HE SlNGH. 11 N. L. J. 119 = 

109 I. C. 586 = A. I. R. 1928 Nag. 248. 

—S. 70—Sale. 


—S. 49—Transfer. I 

- Transfer in favour of next reversioner by widcrw 

without sanction of revenue authorities is invalid. 

The transfer by a widow of occupancy rights in sir 
land in favour of her next reversioner is invalid in 
absence of the sanction of revenue authorities. Ss. 49 
and 50 do not make any exceptions in the case of a 
transfer to an heir and reversioner. (Baker, J. C .) 

MT. Bhagyvati Bai V. Dadu Khushiram. 

811. C. 878 = A. I. R. 1925 Nag. 95. 

—S. 60—Contract. 

-Section does not apply to contracts before the 

Act. (Mittra, Offg. A. J. C.) MT. LAHANI v. BALA. 

18 N. L.R. 85 = 77 I. C. 798 = 
A. I. R. 1922 Nag. 227. j 

—S. 63—Remission of rent. 

- Agreement for, cannot prroail for more than one 

settlement. 

The respondent claimed the right to hold his tenancy 
field free of rent on the ground that in 1874 the then 1 
landlord agreed to allow his father to hold the field free , 


- Sale void—Return of consideration. 

In the case of a sale made to circumvent the Statute 
prohibiting the sale of ex-proprietary rights the consi¬ 
deration is not recoverable. Defendant, if he fails to get 
possession, cannot recover-the consideration, on the 
ground that the so-called surrender was a sale in con¬ 
travention of the Tenancy Act, and the Registration 
obtained was a fraud upon the Registration Statute j 
he can, however, claim compensation, before he delivers 
back possession. (Prideaux, A. J. C.) DHONDIBA v . 
PAN DU RANG. 68 I. C. 252 = 

A. I. R. 1923 Nag. VI. 

—S. 71—Tenancy. 

- Widow of tenant transferring tenancy to daugh¬ 
ter—Death of daughter — Succession — Lapse . » 

B, an ordinary tenant, died and his widow transferred 
in 1907 all his moveable and immoveable property to his 
daughters with the Malgusar's consent. The daughters 
died in 1918 and their husband took possession of the 
ordinary holding. In a suit by the Afalgutar for reco¬ 
very of possession on the ground, that the tenancy lapsed 
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C. P. TENANCY ACT (1898), S. 92-Jurisdiction. 

in the absence of any heir to B, 

Held, that (1) the transfer by B's widow to his 
daughters was not a transfer but an acceleration of the 
succession ; that (2) in all matters of tenancy the per¬ 
sonal law applies except in so far as it is limited or 
altered by the Tenancy Law and there is nothing in the 
Tenancy Act to limit a Hindu widow’s power to accele¬ 
rate succession by retiring from the ownership of it; (3) 
that the daughters of B were not absolute owners of the 
tenancy, but held a limited estate -so that it passed on 
their death to their father’s heirs and not to their own 
heir, the husband. In the absence of heir the tenancy 
lapses and the landlord can resume possession. ( Halli - 

fax, A. J. C.) Sunder Lal v. Bisambur. 

A. I. R. 1922 Nag. 24. 

—S. 92—Jurisdiction. 

-Suit by an ejected tenant against a co-sharer who 

had since ceased to be a lambardar is not a suit between 
a landlord and tenant and is triable by a judge who is 
not a Revenue Officer. [IVote .—This question of juris¬ 
diction will not now arise since the passing of the new 
Tenancy Act of 1920]. {Hallifax, A. J. C.) JAGAN- 
NATH z/. SahebraO. 65 I. C. 127 = 


C. P. TENANCY ACT (1920)—Occupancy holding. 

repealed enactment were expressly saved by S. 110 of 
the new Act of 1920. S. 6 of the new Act which abolishes 
the provisions of sub-S. (8) of S. 41 of the old Act 
cannot override a right already vested and acquired 
under the old Act. 7 N. L. R. 125, Dissented from. 

Consequently Revenue Officer has jurisdiction to 
entertain an application for re-instatement by the tenant, 
13 C. P. L. R. 143 and A. I. R. 1923 Nag. 33, Rel. on. 

. {Kinkhede, Offg . /. Cl) Lal SINGH v. A, AMAN RaO 

22 N. L. R. 114=96 I. C. 905 = 
A. I. R. 1926 Nag. 499. 

—(I OF 1920). 

—Absolute Occupancy. 

- Absolute occupancy holding—Purchaser in execu¬ 
tion—Rights of'. 

The auction-purchaser in execution of a rent decree of 
an absolute occupancy holding does not get it free from 
all incumbrances. He steps into the shoes of the holder 
of the first charge and has the capacity to redeem qua 
holder of the equity of redempton. He lias the option 
to fall back on the prior charge or offer to redeem the 
mortgage (. Kinkhcde , A. J. Cl) ASARAM v. KaN- 
CHED1LAL. 9 N. L. J. 229 = 99 I. C. 445 = 


' A. I. R. 1922 Nag. 27. j 

—S. 92—Landlord and Tenant. 

- "Occupancy holding acquired by operation of law 

—Status of Tenant. 

Where the occupancy holding of a certain tenant is 
acquired by some persons under a foreclosure decree, 
their becoming tenants of the entire proprietary body is 
only one of several possibilities, and that status can only 
arise by its acceptance by both parties. 4 N. L. R. 120, 
Foil. {Hallifax, A . J. C.) NlLKANTH v. KaSUBAI. j 
4 N. L. J. 55 = 63 I. C. 46 = A. I. R. 1921 Nag. 17. 

—Ss. 93—Costs. / 

-- Court having jurisdiction not ordering costs — : 

Subsequent suit therefor does not lie . j 

If the Court is not entitled to order costs, and costs 
are incurred, they may be made the subject of considera¬ 
tion as to damages in a subsequent suit. If the Revenue 
•Officer has power to award costs, and he does not do so, 
he must be held to have disallowed them and a sub¬ 
sequent suit will not lie. All Revenue Officers holding 
•enquiries of the nature described in S. 95 of the Tenancy 
Act, which includes enquiries under S. 93 have, by 
rules having the force of law, been given the powers of 
Civil Courts in the matter of costs. {Batten, J. Cl) ! 
MOTI Ram v. HaRI. 18 N. L. R. 65=65 I. C. 67 = 

A. I. R. 1922 Nag. 169. 

—S. 93—Applicability—Disputes between neigh- j 
bouring tenants. 1 . ' 


- Neighbouring tenant—Dispute — Act does not 

-apply. 

The Tenancy Act is an act mainly to provide for the 
relations between landlord and tenant, and contains no 
provisions, for settling disputes between neighbouring 
tenants as such. They must have recourse to the 
common law. ( Batten, J. C.) MOTr Ram v. HaRI. 
18 N. L. R. 65 = 65 I. C. 67= A. I. R. 1922 Nag. 169. 

—S. 110—Reinstatement. 

—-- Landlord ejecting transferee—Tenayit can apply 

to Revenue Officer for reinstatement under S. 41. (8) of 
the old Act, even after the new Act came itUo force. 

Landlord’s right to eject the transferee is correlative 
■with tenant’s right to force the landlord to put him in 
possession, and therefore if the landlord is entitled to 
-enforce his right under the provisions of S. 41 of the 
-old Act, it follows that the tenant’s right to be reinstated 
must be enforced under the provisions of sub-S. (8) of 
the old section. Rights already acquired under the 


A. I. R. 1927 Nag. 119. 

- Retrospective operation . 

Act I of 1920 has ho retrospective operation. A.I.R. 
1922 Nag. 227 and A.I.R. 1923 Nag. 227, Foil. {Mohi- 
uddin, A.J.Cl) I.ILADHAR v. MOOLCHAND. 

109 10. 543 = 11 N.L.J. 41. 

—Benami Tenancy. 

-Although tenancy Is personal, there is nothing in 

the C. P. Tenancy Act to prevent a tenancy being held 
benami. {Subhedar, A.J.Cl) PURA v. JALAM SlNGH. 

118 I. C. 684. 

—Lambardar. 

- Lambardar cannot recover beyond his share with¬ 
out consent of co-sharers. 

Even after the C. P. Land Revenue Act, 1917, lam¬ 
bardar cannot recover beyond his share, on transfer in 
contravention of S. 12, C.P. Tenancy Act, without con¬ 
sent of other co-sharers. 4 N.L.R. 120, Foil. ( Findlay, 
O.J.Cl) W AM AN RAO z/. SHRAWAN. 22 N.L.R. 86 = 
9 N.L.J. 90 =94 I.C. 941 = A.I.R. 1926 Nag. 345. 
—Object. 

* ’ •’ll' * 1 

- Ifitention of law is against disposition by will . 

The intention of enacting the law of tenancy in the 
Central Provinces has been understood, in all the law 
Courts for all these years, to be to recognize a tenant’s 
right of a restricted character as regards its heritability, 
transferability, partibility under certain conditions and 
limitations, but it has never been understood to carry 
with it the incident of divisibility by will at the ins¬ 
tance of the tenant. It is property in which the inte¬ 
rest carved out is more of a limited or personal charac¬ 
ter, than of a character conveying unlimited powers of 
disposition to the incumbent for the time being. The 
whole trend of the decisions on the question of tenancy 
has always been one way and consistent with such in¬ 
tention. {Kinkhede, A. J. Cl) SHEODYAL v. REWA- 
PRASAD. 90 I.C. 247= A.I.R. 1926 Nag. 222. 
—Occupancy holding. 1 • ■ 

- Law as to devolution of occupancy holding is 

law existing at date of devolution. 

The law applicable to the devolution of occupancy 
holding is the law existing at the date of devolution. 
The mere fact that during the interval the Legislature 
thought fit to change the law is no ground for thinking 
that the old law which it repealed was of the same 
nature as the repealing enactment itself. ( Kinkhede , 
Offg. A.J.Cl) MULCHftND v. Chandrasingh. 
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C. P. TENANCY ACT (1920), Right to sue. 

9 N.L.J. 207 = 95 I.C. 589 = 
A.I.R. 1926 Nag. 433. 

—Right to sue—Mortgagee. 

- Possessory mortgagee of fractional interest in 

village is not landlord and cannot sue for rent. 

The position assignable to a mortgagee in possession 
of a fractional interest in a village is that of a mere 
transferee of a money claim to a portion of the arrears 
of rent when they have been proved due to the landlord 
of the holdings held by tenants of the village. There¬ 
fore such mortgagee is not a landlord within the mean¬ 
ing of the C. P. Tenancy Act and a suit for rent against 
the tenants is not maintainable by him. ( Kinkhede , 
A.J.C.) Seth Harbax v. Lachman. 82 I.C. 201 = 

A.I.R. 1925 Nag. 183. 

—S. 1—Absolute occupancy. 

- —Absolute occupancy right is tenant right. 

The inevitable consequence of placing the holder of 
an absolute occupancy right in the category of a ‘tenant’ 
is to make his enjoyment of the tenant right subject to 
the acceptance by him of the responsibilities attaching 
to that right in so far as they may be incidental to his 
position as such tenant towards his landlord under the 
general law which must govern the relations of land¬ 
lord and tenant. 6 N r . L. R. 6, Ref. ( Kinkhede and 
Staples , A.J.Cs.) MT. GOURA V. SHRIRAM. 

25 N. L. R. 198=122 I.C. 259 = 

A.I.R. 1930 Nag. 124. 

—S. 2—Co-lambardars. 

-One out of two lambardars can bring a suit to re¬ 
cover a village site, when he is not acting adversely to 
the interests of the other lambardar. 12 N.L.R. 24, 
Dist. ( Prideaux , A.J.C.) BABURAO v. I<AM KRISHNA. 

108 I.C. 434 = A.I.R. 1928 Nag. 275. 

—S. 2—Grazing. 

- C. P. Land Revenue Act (1917), S. 2— Khud- 

hhast land left under grass—Tenants cannot graze free 
of charge 

Keeping land under grass is “agriculture” within the 
meaning of that term in the Tenancy Act and therefore 
where a plot is recorded as khudkhast, villagers are not 
entitled to graze their cattle free of charge therein 
merely because it is left under grass. ( Prideaux and 
Mohiuddin A.J.Cs.) ABDUL IlAI v. BaPU RAO. 

25 N.L.R. 16 = 116 I.C. 76 = A.I.R. 1929 Nag. 108. 
—S. 2—Tenancy. 

- —Person in possession of holding for five years 

without protest — A r o tenancy is created even by acquies- 
cence. 

A tenancy cannot be created by implication or 
acquiescence. Tenancy can only be created by a contract. 
The failure of the landlord to protest against a person’s 
possession of a holding for five years is entirely insuffi¬ 
cient as proof that the landlord had entered into a 
contract with that person. 8 N.L.R. 163, Rel. on. 
( Macnair , A.J.C.) GULAB SlNGH v. NANAJI. 

114 I.C. 622 = A.I.R. 1929 Nag. 13. 

- Tenancy can be held benami though it is perso¬ 
nal. 

In the Central Provinces under the C. P. Tenancy 
Act the contract of tenancy is a personal one. But a re¬ 
corded tenant may hold land benami for some other 
person. If there are circumstances showing that the 
landlord knew that the recorded tenant was merely a 
benamidar he is not entitled to treat the tenancy as 
abandoned, when the benamidar disappears and the 
person for whom the benamidar was holding the benami 
cultivated the holding. ( Findlay , 0. J. C.) MT. 
Kaukari v. TIKARAM. 92 I.C. 80 = 

A.I.R. 1926 Nag. 239. 


C. P. TENANCY ACT (1920), S. 6—Alienation by 
widow. 

—S. 4—Absolute occupancy. 

•-Landlord can create absolute occupancy tenancy.. 

( Hallifax , A. J. C.) RAMCHANDRA BaLKRISHNA v * 

Ramchandra jAIkAM. 65 I.C. 962= 

A.I.R. 1922 Nag. 222. 

—S. 5—Absolute occupancy. 

- Absolute occupancy right cannot be bequeathed. 

An absolute occupancy tenant is not empowered to 
bequeath any right in his holdings. 15 C. P. L. R. 1, 
Affirmed. ( Kotval and Prideaux , A.J.Cs. then Halli¬ 
fax , A.J.C.) MT. Rupir v. Sadasheo. 

82 I.C. 1038 = A.I.R. 1925 Nag. 190. 

—S. 5 —Occupancy holding. 

- Surrender by widmu — S. 89, C. P. Tenancy Act „ 

A Hindu widow has not the right to surrender her 
late husband’s holding, whether absolute occupancy or 
occupancy, in such a manner as to defeat the expec¬ 
tancy of a reversioner when the object of the surrender 
is to defeat that expectancy, although according to the 
nature of property she may surrender it to escape lia¬ 
bility for rent. 6 C. P. L. R. 135 ; 15 C. P. L. R. 89 ; 

8 N. L. R. 154 ; 6 C. P. L. R. 138 ; 5 N. L. R. 172 ; 
A.I.R. 1925 Nag, 306, Foil. ; A. I. R. 1927 Nag. 129; 
A.I.R. 1927 Nag. 330, Not Appr. ( Macnair , Offg. J.C. 
and Mohiuddin , A.J.C.) LAXAMAN v. BhULABAI. 

26 N.L.R. 1 = 123 I.C. 449 = A.I.R. 1930 Nag. 65. 
—S. 5—Scope of. 

All that S. 5 of the Central Provinces Tenancy Act 
does is to legislate for the rights of succession to a hold¬ 
ing after the tenant has died. It does not make all the 
incidents applicable to the joint Hindu family apply 
during the life-time of the tenant. ( Findlay \ /. C.) 
RAMAPPA v. Bapu SaHEB. 121 1. C. 661. 

—S. 5—Succession. 

- Son dying—Mother getting his property by pres¬ 
cription—On her death the reversioners of the son suc¬ 
ceed — Hindu Law — Succession — R a e rsi one rs. 

The title to an absolute occupancy field acquired by a 
mother by prescription after her son’s death is a limited 
title of a female heir, and on her death the person entitl¬ 
ed to inherit the property would be the reversionary heir 
of the son. ( Kolhatkar , A. J. C.) MAHEPAT v. 

MukundraO. 114 I.C. 454 = A.I.R. 1928 Nag. 329. 

-— Under S. 41, Tenancy Act (1898), survivorship 

was not applicable so there was no vested right by birth. 

The law of survivorship was not applicable to absolute 
occupancy land under the Tenancy Act of 1898; a person 
could, therefore, get no vested right by birth in the 
absolute occupancy land before the introduction of the 
Tenancy Act, 1920. 4 N. L. R. 9; 5 N. L. R. 103 and 
A. I. R. 1926 Nag. 433, Foil. ( Findlay , J.C.) GaN- 
PAT V. Bhanu Das. 104 I.C. 291 = 

A.I.R. 1927 Nag. 381. 

—S. 5—Landlord’s right of re-entry. 

- 1f nearest heir fails to take up tenancy landlord 

is entitled to re-enter. 

In the case of an absolute occupancy tenant if the 
nearest heir fails to take up the tenancy the malguzar 
thereupon is entitled to re-enter and the whole line of 
more remote heirs need not be exhausted before the 
malguzar can claim to come in. 2 C. P. L. R. 6 ; 
16 C. P. L. R. 55 and 2 N. L. R. 101, Ref. (.Kinkhede 
and Staples , A. J. Cs.) MT. GOURA v. SHR1RAM. 

25 N.L.R. 198 = 1221.0.259 = 

A. I. R. 1930 Nag. 124. 

—S. 6—Alienation by Widow. 

- Hindu law—Sale of absolute occupancy holding 

without necessity is invalid though landlord consents 
to the transfer. 
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C. P. TENANCY ACT (1920), S. 6—Mortgage. 

A sale by a widow in possession, of her husband’s 
absolute occupancy fields without legal necessity is liable 
to be set aside by the reversioners and the landlord’s j 
consent to the transfer cannot validate the transfer so as 1 
to amount to a surrender^ plus a subsequent grant of 
tenancy. 8 N. L. R. 154, Foil. ( Findlay, 0. J. C.) 
MAROTI v. CHINTU. 95 I. C. 626 = 

A. I. R. 1926 Nag. 367. i 

—S. 6—Mortgage. 

*- S. 6 does not validate mortgage which is voidable 1 

under Tenancy Act (1898), S. 41 (7). ! 

S. 6 applies only to mortgages effected after the date ; 
of its coming into force. It does not do away with the 
voidability under Cl. (7), S. 41 (Tenancy Act of 1898), 
attached to mortgages executed in contravention of that 
section. ( Kotval, A. J C .) K ALU RAM v. MOHAN- 

SINGH. 24 N. L. R. 153 = 1131. C. 128 = 

A. I. R. 1929 Nag. 30. 

—S. 6—Occupancy tenancy. 

- Hindu widow—Interest of, in occupancy tenancy, 

is same as that of a widow's estate subject to provisions 
of Tenancy Act. 

Though a Hindu widow’s interest in an absolute occu¬ 
pancy tenancy which has devolved on her at her hus¬ 
band’s death is the same in all respects as the estate of 
a Hindu widow in land inherited from her husband, 
there is the important exception that the limitations of 
her interest in the tenancy are subject to the provisions 
of the Tenancy Act as to surrender and alienation. 
fHalii fax, A. J. C.) RAMCHANDRA BaLKRISHNA v. 
Ramchandra Jairam. 65 I. C. 952 = 

A. I. R. 1922 Nag. 222. 

—S. 6 (2) and S. 105—Pre-emption. 

Tenant a minor—His mother contracting to sell 
the field—Notice to landlord and he exercising his right 
of pre-emption—Plaintiff cannot subsequently recover 
possession on the ground of want of legal necessity— 
Jurisdiction of Civil Court—Bar of. 

Plaintiff’s mother, as guardian, entered into an agree¬ 
ment to sell an occupancy field to a third party. In 
accordance with sub-S. (2), S. 6, she gave notice to the 
lambardar of her intention to sell, who claimed the right 
to purchase the field in exercise of his pre-emptive title. 
In the revenue proceeding, the question of valuation 
alone was contested. The plaintiff brought a suit for 
possession alleging that there was no legal necessity for 
his mother to have made the transfer to the third party 
and the possession of the field by the defendant was 
illegal and that the plaintiff was entitled to retain pos¬ 
session. 

Hdd, that the statutory right of pre-emption given 
to the landlord under S. 6, Sub-S. (2) cannot be regarded 
as an ordinary transfer. That right having been duly 
exercised, having regard to S. 105 ( a ) of the Act, the 
jurisdiction of the Civil Court was excluded and it was 
not open to the plaintiff, to come to Court on the 
alleged cause of action of want of legal necessity for 
the intended transfer. (Findlay, J. C.) BALAJI 
KHOSHTI V. RambilaS. 11 N. L. J 125 = 

109 I. 0. 615 = A. I. R. 1928 Nag. 249. 
— S. 6—Surrender. 

——Surrender and transfer by limited holder—No 
distinction can be drawn. 

There is no distinction between a surrender and a 
transfer by a limited holder where the limited holder 
has done all that was required of her under Ss. 5 and 6, 
C. P. Tenancy Act (1920), before making the transfer. 
A.I. R. 1925 Nag. 306 and A. I. R. 1927 Nag. 129, 
Foil. ( Findlay, J. C.) GHULBA v. MAROTI. 

10 N.L.J. 257=105 I.C. 559 = A.I.R. 1928 Nag. 32. 
—S. 9—Execution. 

6*. P . Code, S. 68 —Collector to 7uhom decree has 


C. P. TENANCY ACT (1920), S. 11—Occupancy 
holding. 

been transferred for execution under S. 68 and S. 9, 
C. P. Tenancy Act, has powers of exec ution only and not 
of deciding other matters. 

A Collector, executing a decree under S. 9, C. P. 
Tenancy Act, and S. 68, C.P. Code, is a Judge of a Civil 
Court to which the decree has been transferred for exe¬ 
cution, but his powers are limited to those which the 
Court from which the decree was transferred to him 
could exercise in the execution, of the decree only. He 
has no power to enquire into objections to attach¬ 
ment or applications for rateable distribution or matters 
of that kind. ( Hallifax , A. J. C.) NANHELAL v. 
JAMNADAS. 109 I. c. 381 = A. I. R. 1928 Nag. 297. 

—S. 11—Applicability. 

- Provisions apply to female tenant also. 

The provisions of S. 11 are to be read as applicable 
to male as well as female tenants mutatis mutandis. 
(.Kinkhede, A. J. C.) BHAGWANDAS v. GaJADHAR. 

23 N. L. R. 9 = 9 N. L. J. 221 = 98 I. C. 669 = 

A. I. R. 1927 Nag. 68. 

—S. 11—Inheritance. 

- Mere separation in mess and residence of a son 

is not sufficient to cause exclusion from inheritance if 
there is no separation in estate. 

The personal law of the Hindus has no doubt to be 
administered in dealing with cases of inheritance to 
occupancy tenancy holdings ; but it does not follow that 
the rule of Hindu Law that a ‘joint’ son excludes a ‘sepa¬ 
rated’ son must hold good even where the separation con- 
sists only in mess and residence and not in estate. (Kin¬ 
khede, A.J. C.) Kaliram Kunbi v. Bajilal. 

9 N.L.J. 163 = 97 I.C. 730 = A. I. R. 1927 Nag. 107. 

—S. 11—Interpretation. 

-“ Collaterals ” and “ kindred ”—Words should 

be construed differently so as to suit the principles of 
personal law of each tenant. 

The primary meaning of the words “ collaterals ” and 
“ kindred ” cannot be treated as the only meaning which 
the legislature intended to assign to them when used in 
the Tenancy Act. It would be proper to say that those 
words have only such technical meaning as they may 
bear under the system of personal law' applicable to the 
tenant concerned, so that it should be open to the Court 
to put such different constructions on them as the perso¬ 
nal law of inheritance of the particular tenant may 
justify. (Kinkhede, A. J. C.) BHAGWANDAS v. Gaja- 
DHAR. 23 N. L. R. 9 = 9 N. L. J. 221 = 

98 I. C. 669 = A. I. R. 1927 Nag. 68. 

Collaterals ”—In the case of Hindu married 
woman's self-acquired occupancy tenancy rights “ colla¬ 
terals ” means her husband's collaterals. 

In interpreting the rule of inheritance enunciated in 
S. 11, read with second proviso, as applicable to the devo¬ 
lution of a Hindu married woman’s self-acquired occu¬ 
pancy tenant right, the word “ collaterals ” should be 
construed as the collaterals of her husband. (Kin¬ 
khede, A. J. C.) BHAGWANDAS v. GaJADHAR. 

23 N. L.R. 9=9 N.L.J. 221 = 98 I.C. 669 = 

A. I. R. 1927 Nag. 68. 

—S. 11—Occupancy holding. 

—-- Surrender of occupancy holding by Hindu 

widow—Reversioners cannot challenge. 

A surrender of occupancy holding by a Hindu widow 
cannot be challenged by the reversioners of the last 
male holder on the ground of want of legal necessity 
A. I. R. 1927 Nag. 129; 9 N. L. R. 126 ; and 
o N. L. R. 172, Foil.: A. I. R. 1925 Nag. 306, Expl. 
(Findlay, J. C.) Mr. JANI z/. BAPU. 

102 I. C. 888 = A. I. R. 1927 Nag. 362 



1019 


DECENNIAL DIGEST, 1921—1930. 


1020 


C. P. TENANCY ACT (1920), S. 11 —Occupancy 1 C. P. TENANCY ACT (1920), S., 12—Tenancy 
holding. holding. . 


- Surrender by widow of tenancy inherited from a 

mole is net invalid against reversioners. 

The surrender to the landlord by a Hindu woman of 
a tenancy inherited from a male without legal necessity 
for making it is not invalid against that male’s rever¬ 
sionary heirs: 5 N. L. R. 1/2 and 9 N. L. R. 126, Foil, 
A. 1. R. 1925 Nag. 306, Fxpl. {Hallifax, A. J. C.) 

BlKKAM V. THAKUR GaNESH SlNGH. 

23 N. L. R. 1 = 99 1. C. 187 = 
A. I. R. 1927 Nag. 129. 

- Hindu Law—Jeint family—Lease which is 


joint family properly though in name of manager passes 
by survivorship—This principle applies to occupancy 
holding in C. P. 

Ordinarily in the case of a lease taken by the manager 
of a joint Hindu family in his own name but with 
family funds and really on behalf of the whole family, 
it is universally accepted that the lease and the benefits 
of it belong to the whole family and il it is heritable it 
will pass by survivorship and not by inheritance, what- ! 
ever the mutual rights and liabilities of the lessor and 
the members of the family other than the manager may 
be This principle applies to an occupancy holding; 
13 C. P. L. K. 137 ; 7 N. L. R. 36 and 10 N. L. R. 64, 
Foil. {Hallifax, A. J. C.) BARATI v. SUR1T. 

92 I. C. 916 = A. I. R. 1926 Nag. 277 (278b | 

- Hindu wi'lenv cannot make a Will in respect of 

her husband's occupancy holding—Suit to challenge 
such Will lies in Civil Court. 

A Hindu widow in possession of her husband’s estate 
as limited owner cannot make a testamentary disposi¬ 
tion of the inherited occupancy holding of her husband 
so as to defeat the provisions of S. 11 of the new 
Tenancy Act, 1920, which provides that the occupancy ( 
holding shall on the death of the tenant pass by inherit¬ 
ance in & accordance with his personal law. (8 N. L. K. 154 
and 6 N. I.. R. 47, Ref.) A suit to set aside such 
a disposition lies in Civil Court, a “ Will ” not being a I 
“ transfer 33 All. 233 and 5 C. P. L. R. 1, Foil. \ 
(Kinkhcde, A. J. c.) Sheodayal V. Rewaprasad. : 

90 I. C. 247 = A. I. R. 1926 Nag. 222. j 


—S. 11—Procedure. 

- Difference in wording is merely curiosity in 

drafting. . . 1 

The omission to mention survivorship in the case ot 

an occupancy holding in S. 11 seems to have no more 

meaning or effect than the omission to state that the ; 

interest in that section is the interest in the holding, and j 

the difference in the wording of the two sections seems j 

to be merely a curiosity in drafting. ( Hallifax, A.J.C.) j 

DURLU v. SHEOLAL. 102 I. C. 711 = 

A. I. R. 1927 Nag. 272. 


—S. 11 —Tenancy. \ 

_ _ -Hindu Law of survivorship does not apply to j 

tenancies in C. P—Hindu Law. 

The Hindu Law of Succession by survivorship and 
the vesting of a son’s interest by birth is not applicable 
to a tenancy governed by the Central Provinces Tenancy 
Act. {Baker, Offg. J. C.) MST. GOWRA v. CHA1T- 
ram. 781. C. 63 = A. I.R. 1924 Nag. 372. 

—S. 11—Proviso (ii). 

-- Female tenant—Succession to occupancy holding 

—Collaterals of husband. 

There is nothing in S. 11, Proviso (ii) of the C. P. 
Tenancy Act to show that it was ever intended that the 
succession should be confined to the collaterals of the 
female tenant only. The collaterals of the female tenant’s 
husband can also succeed. {Mohiuddin, A. J. C.) 

Dau Gend Singh v. Bhagwan Pershad. 

122 I.C. 377. 


—S. 12—Lambardar. 

- Ex-proprietary tenant of sir land held in seve¬ 
ralty surrendering it to the proprietor—Lambardar is 
not entitled to dispossess the proprietor under S. 13. 

Where co-sharers, holding sir land in severalty sell 
their share to a stranger and then surrender their 
ex-proprietary rights to him, the lambardar is not 
entitled to apply under S. 13 to set aside the transaction 
and the revenue Court has no jurisdiction to put the 
lambardar in possession. A. I. I<. 1924 Nag. 381, ReL 
(Findlay, J. C .) MURLIDHAR v. HUSAIN KHAN. 

103 I. C. 818 = A. I. R. 1927 Nag. 326.. 

—S. 12—Occupancy holding. 

- Registration Act , Ss. 17 and 49— Deed of lease 

of occupancy holding is . not compulsorily registrable- 
because of C. P. Tenancy Act (1920), 6*. 12 (4). 

A deed of lease of an occupancy holding is not a 
document required by S. 17 of the Registration Act to- 
be registered, and is not affected by the provisions of 
S. 49 of that Act because of C. P. Tenancy Act (1920),. 

S. 12, (4). (Hallifax, A. J. C.) FAR1RA v. RaM- 
CHANDRA. 93 I. C. 633 = A. I. R. 1926 Nag. 335_ 

—S. 12 —Occupancy rights. 

- Surrender of — Voidable — Contract Act , .S'. 23—- 

Co-sharcr. ■ 

Surrender of occupancy rights contrary to S. 12 is not 
void but only voidable, and therefore the consideration 
of such a transfer is not illegal within S. 23, Contract 
Act, so as to debar the rights of contribution among 
the transferees inter sc. ( Findlay, 0. J. C.) WaMAN- 
raO v. SHRAWAN. 22 N. L. R. 86= 9 N. L. J. 90 = 

94 I. C. 941 = A. I.R. 1926 Nag. 345.. 

—S. 12 —Registration. 

- The provision does not prohibit registration- 

merely for inclusion of trees standing on occupancy land.. 

Where a mortgage deed draws an explicit distinction 
between the land and the trees thereon and implies that 
trees are held under a different title from the land held' 
under occupancy right and are, unlike the land, capable- 
of being validly mortgaged, then the mortgage deed does 
not come within the prohibition laid down in sub-S. 5 

of S. 46 of the act of 1898. 7 C. P. L. R. 7 ; 7 N.L R.. 
63 ; A. I. R. 1925 Nag. 277 and 13 N. L. R. 165, Dist. 

(Findlay, J. C.) NARA1N v. MAHADEO. 

23 N. L. R. 174 = 104 I. C. 843 = 10 N.L.J. 162 = 

A.I.R. 1928 Nag. 41.. 

—S. 12—Scope. 

-S. 12 (4) is an incidental provision and only a 

further safeguard. 

Section 12, sub-section (4) is obviously an extra: 
safeguard introduced to prevent or discourage as far as 
possible improper transfers ; it is an incidental provision- 
so to speak, while the real nature of the transaction, as 
well as the extent to which it can be avoided are laid 
down in S. 13 of the Tenancy Act. Nagpur. S. A. 210' 
of 1920 and A. I. R. 1926 Nag. 310, Diss. {Findlay, 
0 J. C.) WAMANRAO v. SHRAWAN. 22 N. L. R. 86 = 

9 N. L. J. 90 = 94 I. C. 941 = A.I.R. 1926 Nag. 346. 
—S. 12—Tenancy holding. * , 

- Land originally tnalik makbuza treated by- 

holder as tenancy holding for more than 12 years— 
Holder becomes an occupancy tenant—His decree-holder 

cannot therefore attach the land. . 

Where land originally malik makbuza has been 
treated by the holder as his tenancy holding for more 
than 12 years, he cannot claim any rights greater than 
those of a tenant in the land, and as an auction-pur¬ 
chaser cannot obtain any rights which the- judgment- 
debtor can no longer enforce, and as tenancy rights are 
not attachable, the rights of such malik makbuza cannot: 
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C. P. TENANCY ACT (1920), S. 12— Transfer. C. P. TENANCY ACT (1920), S. 13— Surrender. 


be attached and sold. ( Macnair, A. J. C.) KRISHNA 
v. NARAYAN. 1031. C. 697 = 

A. I. R. 1927 Nag. 330. 

—S. 12 —Transfer. 

- Surrender of occupancy field and creation of 

tenancy—Transfer is gooa until set aside under Ss. 12 
and 13. 

Where an occupancy field has been surrendered to 
landlord and lease has been created in favour of a third 
person, the transfer stands good until it has been set , 
aside in the manner contemplated by the provisions of 
Ss. 12 and 13. (. Findlay , J. C .) TiKARAM v. SUKKA. 

Ill I. C. 358= A. I. R. 1928 Nag. 338. 

- Transfer from a tenant in another person's patti 

—Owner of the patti can prove his claim in a Civil 

Court. 

If an owner of an independent patti chooses to accept 
a surrender or a transfer from a tenant in another 
person’s patti and then gives the land out to another 
tenant, the owner of the patti is not debarred from 
presenting his claim in a Civil Court. (. Pridcaux, A. 
J. C.) JUGALKISHORE V. NACO. 107 I. C. 671= 1 

A. I. R 1928 Nag. 221. 

- Transfer by occupancy tenant—Transfer valid j 

between the parties , but for S. 12— T rans fer can be 
avoided only in manner and to extent mentioned in S. 13 
—Civil Court cannot entertain suit to avoid the 
transfer. ' 

No landlord can sue in a Civil Court to evict a person 
to whom an occupancy tenant has made over his holding 
unless that person is one of those mentioned in S. 12 
(1), (2) of the Tenancy Act, 1920 or holds under a lease 
for not more than one agricultural year granted not 
more than two months before the beginning of that 
year, without any covenant to renew being attached 
to it; in all other cases he must apply to a Revenue 
Officer under S. 13 of the Act. (Case-law discussed.) 

(. Hallifax, A. J. C.) TlJAN v. GOPI. 

87 I. C. 826 = A. I. R. 1925 Nag. 442. 

- Salt of occupancy right to distant heir in 

presence of nearer heir is not opposed to S. 12 (1) (ii). 

The intention of the Legislature in framing S. 12 (1) 
(zz), was to clothe an occupancy tenant with a power to 
transfer his right in the holding to any distant heir even 
during the life-time of other nearer heirs, provided the 
transferee is a person to whom the right is likely to go 
by inheritance to the transferring tenant, in the absence 
of nearer heirs entitled to succeed under the new Ten¬ 
ancy Act and therefore a sale by an occupancy tenant to 
a distant heir is not in contravention of S. 12 (1) (zz). 

(. Kinkhede, A. J. C.) MOHAN v. BODHAN. 

21 N. L.R. 144 = 941.0. 655 = 
A.I.R 1925 Nag. 421. 

- Mortgage of trees fully owned in occupancy 

fields is valid , 

Where the property mortgaged was fruit trees in 
occupancy fields and where the mortgagors were pro¬ 
prietors of ithe trees : ; 

Heidi that the mortgage deed was validly registered. 
{Hallifax, A. J. C.) MURALIDHAR v. ANAND RaO. 

8 N.L. J. 153 = 93 1.0. 850 = 
A. I. R. 1925 Nag. 414. 

—S. 13—Applicability. 

- Question between landlord and trespasser—Act 

does not apply. 

The plaintiff as lambardar sued to recover possession 
of the suit land fiom the defendants alleging that K the 
original tenant had actually surrendered the land.to him 
on 18-6-1918 and put him in possession. On 1-7-1920 
the defendants took wrongful possession. The defend¬ 
ants pleaded that they were in possession under an 


agreement (which was held to be a sub-lease) dated 
25-12-1907 executed byA' in favour of their father. They 
denied their surrender and pleaded that the suit was not 
tenable under S. 47 of the old C. P. Tenancy Act and 
under S. 13 of the new Tenancy Act, and that the suit, 
was not triable by a Civil Court, and was barred by 
limitation. 

Held , the agreement of 25-12-1907 was a sub-lease 
that when K surrendered his tenancy, the sub tenancy 
was determined also ; that this is not a case between 
landlord and tenant but between landlord and tres¬ 
passers, and thus triable by a Civil Court; that S. 47 does 
not apply and that no question of adverse possession 
arises. (6 C. P. L. R. 74, Foil. 8 N. L. R. 22, Dist.). 
{Baker, Offg. J. C .) GOPALA v. SAKHARAM. 

6 N. L. J. 224 = 73 I. C. 15 = 
A.I.R. 1923 Nag. 261. 

—S. 13—Lambardar. 

- -Tenant living and his right existing—Lambar¬ 
dar has no preferential right to possession. 

The lambardar as such has no perferential right and 
cannot be allowed to take possession of the land sold to 
stranger, when the tenant is alive and his tenant right 
has not come to an end. ( Mohiuddin , A. J. C'.V 
MAKSUDANSING v. DARBARGIR. 113 I. C. 110 = 

A. I. R. 1929 Nag. 65- 

- Co-sharer—Surrender to one—Suit by others for 

Posses si oil-contribution . 

Where one co sharer gets a surrender of a field from 
the tenant, the lambardar suing for joint possession is 
bound to contribute to the costs of acquisition of the 
surrender : A.I.R. 1926 Nag. 345, Foil. ( Findlay , J. 
c.) MahadeO V. Budharam. 108 I. C. 878.. 

—S. 13—Occupancy holding. 

- Holdingtransferred to one co-sharer—Lambardar 

consenting—Suit to challenge lies only on ground of 
fraud—Ejectment proceedings can lie in Revenue Court 
under S. 13. 

If an occupancy holding transferred to one of several- 
co-sharers in the village is regarded as khudkasht, then 
it is admittedly transferred to the whole proprietary 
body. In that case if the separate holding of it as- 
khudkasht has the consent of the lambardar, that is of 
the whole body of co-sharers, no member of that body 
can set aside that agreement except on the ground of 
fraud, or under S. 215 or S. 216 of the Contract Act or 
S. 90 of the Trusts Act if the lambardar has allotted the- 
land to himself. In either case the whole proprietary 
body would have to sue, except of course the defendant.. 
But a co-sharer who buys an occupancy holding does it 
for his own benefit, and he must surely be considered an 
outsider for the purposes of ejectment as well as in the- 
transfer ; he is simply the transferee of an occupancy 
holding, and can be ejected only on application to a 
Revenue Officer under S. 13 of the Tenancy Act, 1920 
by the whole proprietary body ; after ejectment he- 
would of course go into possession as a co-sharer with 
the others, but he would be entitled to no contribution 
from them of a share in the cost of acquisition • 
Remarks in 4 N. L. R. 120 held as obiter and not Foil’ 
{Hallifax, A. J. C.) DEVAJI v. GOVIND. 

100 I. C. 27=A. I. R. 1927 Nag. 161. 
—S. 13—Surrender. 

- Surrender to landlord—Landlord creating ten¬ 
ancy—Surrender can be contested under S. 13. 

Where surrender of occupancy field has been made 
in favour of landlord, and landlord has created the ten¬ 
ancy in favour of a third person the surrender can be 
contested under S. 13 : A.I.R. 1927 Nag. 330, Rel on 
{Findlay, J. C.) TiKARAM v. SUKKA. 

Ill I.C. 358=A. I. R. 1928 Nag. 338.. 
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C. P. TENANCY ACT (1920), S. 13—Surrender. 

■IVidcnu can surrender the tenancy even to defeat 


the reversioners — Reversioners ’ remedy is to attach it as 
transfer under S. 13. 

S. 11, is the only provision which makes any distinc¬ 
tion between the tenancy of a house and an agricultural 
tenancy of an occupancy field. Tenancy, like other 
contracts, is essentially personal and there is nothing 
apart from the said provision which limits the rights of 
a Hindu woman in respect of the contract of tenancy. 
A Hindu widow is therefore entitled to surrender the 
tenancy and that holds good, even if her motive is to 
affect the reversioners’ rights and to secure the tenancy 
for her intended husband ; A. I. R. 1927 Nag. 129. 
Foil. ; A. I. R. 1925 Nag. 306, Dist. The only remedy 
the reversioners have is to attack the surrender as a 
transfer under S. 13, C. F. Tenancy Act, 1920. 
(Findlay , J. C.) MT. GaNCOO V. LAXMAN. 

103 I. C. 801 = A. I. R. 1927 Nag. 330. 


_g _Transfer. 

-- —Transfer of holding by occupancy tenant can be 

set aside only by applying to Revenue Officer under S. 13 
— Remedy in Civil Court is barred by S. 105 

A transfer of his holding by an occupancy tenant can 
be set aside and the landlord can recover possession only 
by application to a Revenue Officer under S. 13 ; under 
S. 105 he cannot be given any remedy by a Civil Court. 
(//aliifax. A. J. C.) BlSHAN 7'. SUMER SlNGH. 

89 I. C. 231 = A. I. R. 1926 Nag. 177. 

- Transfer by tenant—Lambardar not taking steps 

under S. 13 —Lease by lambardar is illegal. 

On a tenant transferring his right to a co-sharer the 
lambardar does not get the right to lease the land to a 
third person without taking any steps under S. 13 to set 
the transfer aside. (Baker, J. C.) DHEKAL v. RAGHU. 

8 N. L. J. 52=87 I. C. 115 = 
A. I. R. 1925 Nag. 259. 

—S. 21—Liability. 

- Sub-tenant is not liable for arrears under S. 21. 

A sub-tenant of an occupancy holding who has grown 
and reaped crops in such holding is not liable to the 
landlord of the village for arrears of rent under S. 21. 
( Prideaux , A. J. C .) SUKHRANI v. WaSUDEO. 

11 N. L. J. 82=109 I. C. 775 = 
A. I. R. 1928 Nag. 211. 

—S. 21—Limitation. 

-The plaintiff claimed arrears of rent from defen¬ 
dants of whom defendant No. 3 was the purchaser of 
the standing crops prior to three months of the suit. 

Held , that purchase of crops not brought to the 
knowledge of the landlord would not start limitation 
against the landlord. Appropriation commences from 
the date when crops began to be cut and limitation runs 
from that date. (Baker, J. C.) NATHU LALSA r. 
SHANKARLAL. 7 N. L. J. 80 = 811. C. 651 = 

A. I. R. 1924 Nag. 87. 

—S. 27-Rights. 

-According to S. 27 (2) ( b ), any person who holds 

sir land as a tenant shall be deemed to be a sub-tenant 
of such land, but as the provisions of Act I of 1920 are 
not retrospective, the rights which were acquired under 
the Tenancy Act of 1898, remain unaffected, and, there¬ 
fore, ordinary tenants of sir land remain ordinary ten¬ 
ants and do not become sub-tenants. (Mohinddin , A. 
J. C.) LILADHAR v. MOOLCHAND. 109 I. C. 543 = 

11 N. L. J. 41. 

—S. 35—Transfer. 

-—The mere transfer of a right of occupancy does not 

entail a forfeiture of such right and if a landlord elects 
to set aside such transfer, all parties revert to the status 
in quo ante : 15 C. P. L. R. 17; 14 C. P. L. R. 14; 11 


C. P. TENANCY ACT (1920), S. 41—Absolute 
Occupancy. 

N. L. R. 124; 18 N. L. R. 82, Rel. on. ( Jackson , A. J . 

C.) Gan i atrao v. Ragho. A JR. 1930 Nag. 193= 

26 N. L. R. 190 = 1241. C. 262. 

—S. 37—Occupancy. 

- Occupancy rights in malik makbuza acquired 

before 1884 can be extinguished by S. 37— Such occu¬ 
pancy tenant if not recorded in last settlement before 
1920 is a sub-tenant. 

Though occupancy rights acquired before the first 
January, 1884 were left untouched by Act IX of 1883 (as 
amended) they can be extinguished under S. 37 of Act 
of 1920. The intention of S. 37, as regards occupancy 
rights under a malik makbuza is that, though a person 
might have acquired such rights, yec, if he was not 
recorded in the settlement records of the last settlement 
made before the Tenancy Act of 1920 came into force, 
he would be deemed to be a sub-tenant: 6 C. P. L. R. 
101; 8 N. L. R. 39 and A. I. R. 1923 Nag. 227, Expl. 

( Jackson , A. J. C.) RlWAIN v. MARDAN SlNGH. 

116 I. C. 80 = A. I. R. 1929 Nag. 112. 

—S. 37—Occupancy Tenancy. 

- Status of. 

If a person is not recorded an occupancy tenant in 
the papers of the settlement of 1913 which preceded the 
Tenancy Act of 1920, but on the contrary he is recorded 
as a sub-tenant, he does not acquire the status of occu¬ 
pancy tenant in view of S. 37, C. P. Tenancy Act of 
1920. ( Kinkhede , A. J. C.) SANDU v. GOPIKABAI. 

107 I. C. 661. 

—S. 37—Tenancy. 

- Person cultivating on partnership basis is a 

tenant , that in sir is sub-tenant and in khudkasht att 
occupancy tenant. 

The ordinary presumption is that a man who culti¬ 
vates the land of the trialguzar whether on batai or on 
payment of rent is a tenant. The status of a person 
cultivating the proprietor’s sir land under S. 37 of the 
new Act of 1920 is that of a sub-tenant. Where sir 
land and other land is given to a person under one lease 
or one set of conditions so as to constitute one holding, 
the status of the defendant so far as the sir land is con¬ 
cerned, is that of a sub-tenant. The landlord in an 
ejectment suit can therefore be given a decree declaring 
that defendants are liable on partition by proper autho¬ 
rities. In the case of khudkasht lands the status of 
defendant is that of an occupancy tenant and as such 
he is not liable to be ejected therefrom by the landlord 
except under S. 25 of the said Act. ( Kinkhede , A. J.C.) 
GOKUL 7/. SHYAMLAL SlNGH. 90 I. C. 76= 

A. I. R. 1926 Nag. 36. 

—S. 38—Tenancy. 

- Sub-tenancy for one year does not continue after 

that year. 

There is no presumption that a sub-tenanay for a 
single year continues after that year expires: 14 N.L.R. 
3, Dist. ( flfacnair , A. J C.) MOOKAT SlNGH r. 
MUNI LAL. 23 N. L. R. 148 = 103 I. C. 713= 

A. I. R. 1927 Nag. 320. 

—S. 39—Notice. 

- No notice or order of ejectment is necessary . 

No notice and no order of ejectment is necessary after 
the passing of a decree for arrears before actual eject¬ 
ment under S. 39 as it is under S. 24. ( Mohinddin , 
A. J. C.) RAMALAL Ganapat LAL v. RAMACHANDRA 

Shamarad. 25 N. L. R. 119 = 12 N. L. J. 67= 

1161. C. 426 = A. I. R. 1929 Nag. 120. 

—S. 41—Absolute Occupancy. 

- •Absolute occupancy holding — Mortgage with 

possession—Suit by Mnlguzar in ejectment — Maintaina¬ 
bility. • ■ ' ' : 
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CENTRAL PROVINCES TENANCY ACT (1920) I CENTRAL PROVINCES TENANCY ACT (1920), 
S. 46—Interpretation. i S. 49—Sir land. 


Where the mulguzar sued to eject the mortgagees in 
possession of an absolute occupancy land on the ground 
that the mortgage was without his consent and it also 
appeared the mortgagees had taken possession after the 
new Act came into effect. Held that the mulguzar had 
no vested right to eject the mortgagees under the old 
Act that therefore he could not eject them after the new 
Act came into force and that his leniedies were only 
those prescribed in the new Act. {Baker, 0. J. C .) 
GOPAL RAO v. HARPRASAD. 98 I. 0. 767 (1) = 

9 N. L. J. 192. 

—S. 46 —Interpretation. 

- —Mukaddam Gumaskta is a village servant. 

The Mukaddam Gumashta is a village servant and 
in that respect is in exactly the same class as the Kot- 
war, being merely higher than the Kotwar in the per¬ 
formance of practically the same duties. A holding 
granted to him in lieu of service is village service holding. 
{Hallifax, A.J.C .) BASANT IvAUR z/. SHIOCHARAN. 

101 I. C. 693 = A. I. R. 1927 Nag. 208. 

—S. 49—Interpretation. 

-“ To occupy any portion of his sir land as 

proprietor .” 

The words “ to occupy any portion of his sir land as 
a proprietor ” in S. 49, mean to enjoy the proprietary 
rights in any portion of sir land. ( Macnair , Offg. J. C.) 
NAGOBA v. A. V. ZlNZARDE. 12 N. L. J. 117 = 

26 N. L. R. 46 = 121 I. C. 54 = 


A. I. R. 1929 Nag. 338. 

- Section is not retrospective. 

The provisions of S. 49 (1) of the Tenancy Act of 
1920 relating to the lapsing of the tenancy rights granted 
by an ex proprietor in the sir land cannot have retros¬ 
pective effect over the tenancy rights created by him 
before the passing of the Act. {Baker, J. C.) 
CHAMPALAL V. KANJILAL. 83 I. C. 752 = 

A. I. R. 1925 Nag. 249. 

- Last portion has no retrospective effect. 

The latter portion of sub-S. (1) of S. 49 has no retros¬ 
pective effect. ( Batten , J. C.) HINDU SINGH v. 
MANGAL. 19 N. L. R. 110 = 6 N. L. J. 227 = 

72 I. C. 438 = A. I. R. 1923 Nag. 227. 

—S. 49—Occupancy Tenancy. 

- —Owner of sir land adjudged insolvent—Order 

passed vesting his land in receiver—Owner becomes 
occupancy tenant of sir land—Provincial Insolvency 

Act , .S'. 28 (5). 

The intention of S. 49 appears to be that whenever 
proprietary possession temporarily passes from the 
owner of sir land he becomes an occupancy tenant. 
If an owner of sir land is adjudged insolvent and order 
is passed vesting his property in the receiver, he no 
doubt loses his right to proprietary rights in the sir land 
but by the vesting order he becomes the occupancy 
tenant of the sir land and is entitled to possession of the 
land. A. I. R. 1924 Nag. 158, Rel. on. ( Macnair , Offg. 
J. C.) NAGOBA v. A. V. ZlNZARDE. 

12 N. L. J. 117 = 26 N. L. R. 46 = 1211. C. 54 = 

A. I. R. 1929 Nag. 338. j 


—S; 49 (2)—Procedure. 

•- Registration Act , S. 87 —Mistake in following 

the Procedure laid down in C. P. Tenancy A t, S. 49 
(2) does not invalidate registration. 

S. 49 (2), Tenancy Act, lays down the way in which 
a registering officer must satisfy himself that proper 
sanction has been given to the transfer of the right to 
occupy sir land before'registering a document purporting 
to transfer that right, that is, it regulates the procedure 
and'nothing else. If, therefore, a registering officer 
commits a-mistake in following the procedure, the regis¬ 


tration is not invalidated thereby, 1 N. L. R. 112 and 
8 N. L. R. 22, Dist. {Hallifax and Mohiuddin , A. 
j. Cs.) Mt. Chhitia Bai v. Raj Kumar. 

Ill I. C. 148 = A. I. R. 1928 Nag. 283. 

- Sanction by Sub-Divisional Officer is valid 

though not in accorda)ice with orders of Financial Com¬ 
missioner. 

All that is required in the way of sanction by Ss. 49 
and 50 of the Tenancy Act, 1920 or even by any of the 
rules on the subject made under S. 109 oi the same Act, 
is the sanction of the Revenue Officer, that is, the Sub- 
Divisional Officer. There is nothing in the Act of the 
rules making the sanction of the Financial Commissioner 
(or the Deputy Commissioner) necessary for the validity 
of a transfer, even in these cases which have to be 
forwarded for orders ; and a sanction granted by a Sub- 
Divisional Officer, after forwarding the case to the pro¬ 
per authority for orders, would be valid and sufficient 
even in the unlikely event of its being not in accordance 
with those orders. {Hallifax, A. J. C.) PREM 

Narayan z>. Man Singh. 941. C. 829= 

A. I. R. 1926 Nag. 343. 
—S. 49—Rent—Right to recover. 

- Ex-proprietor becoming an occupancy tenant of 

his sir land held in severalty is tenant of the purchaser 
of his village share—The latter and not the lambardar 
can claim rent from him — C. P■ Land Revenue Act 
(1917), 6*. 188 (2) (a). 

Where a co-proprietor of a village sells his share to a 
third party and becomes an occupancy tenant of his sir 
held in severalty, such an ex-proprietor is the tenant of 
his vendee and the vendee is primarily entitled to claim 
the rent and not the lambardar. Having regard to the 
definition of "landlord” and "tenant” in S. 2 (7) and 
(11) respectively of the Tenancy Act, this conclusion is 
inevitable. A. 1. R. 1928 Nag, 39 (1), Foil. S. 188 (2) 
(< 7 ), Land Revenue Act does not exclude the co-sharer 
I concerned in such a case from demanding rent from his 
tenant. ( Findlay , J. C.) BaPU v. SaNTOSH RaO. 

108 I. C. 790 = A. I. R 1928 Nag. 229. 

—S. 49—Rights in sir lands. 

- Rights in sir lands already extinguished before 

the Act cannot be revived by compromise between the 
parties after the new Act. 

The predecessor of the respondents took a mortgage 
from the appellant’s father under which some pazt of 
the property in dispute was mortgaged by conditional 
sale, and he obtained a foreclosure decree on the mort¬ 
gage, which was made absolute in 1897. Subsequently 
the present appellant brought a suit to have the former 
decree set aside. This suit ended in a compromise in 
1923 under which the property was divided between the 
parties, some portion being left to the mortgagee as his 
absolute property and some passing to the mortgagor fre° 
from incumbrance on the mortgage. In the course of 
the execution proceedings for obtaining possession the 
mortgagor objected that the mortgagee could not obtain 
actual possession of the sir lands, as the occupancy 
tenancy rights vested in him under S. 49 of the new 
Tenancy Act. 

Held, that the effect of the compromise decree was 
merely to vary the original decree, but even if it be taken 
to have superseded and extinguished the original decree, 
it did not purport to revive the rights of the mortgagor 
regarding the sir fields, under S. 49 of the new Tenancy 
Act. {Baker, J. C. and Prideaux , A. J. C.) GOPAL A 
v. Laximichand. ’ , 901. C. 162 = 

A. I. R. 1926 Nag. 216. 

—S. 49—Sir land. 

- —S. 49 impliedly treats sir as held in severalty . 


D. D.— VOL. 1—65 
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CENTRAL PROVINCES TENANCY ACT (1920), 

S. 49—Surrender. 

S. 49 impliedly treats sir land as held in severalty, j 
Where a mortgage on sir lands was foreclosed and the 
mortgagor afterwards surrendered the lands to the 
lambardar who leased them to another. , 

Held that the lease was invalid, that the lambardar . 
had no right to accept the surrender and that on surrender 
the lands became the mortgagee’s khudkasht and not 
that of the proprietary body. (Kotval , A. J. C .) 

Nand kishoke v. lal Singh. 78 1. C. 730= , 

A. I. R. 1924 Nag. 381., 

—S. 49 — Surrender. 

_ Surrender of sir land is void if it forms part of , 

the transaction of sale. , 

If a covenant to relinquish the sir lands is part of the 
transaction of sale or of mortgage, then only the agree¬ 
ment to surrender will be void and unenforceable. 
Where there was a difference of more than three months 
between the dates of the two transactions, sale of one 
anna share of a particular village and surrender of 
occupancy rights in sir land, and where no evidence was 
led to show that the two transactions were ready one. j 
the surrender was held to be not invalid. Nag. Second ! 
Appeal No. 530 of 1918, Appr. ( Jackson , A. J. Cf) 
kAJESHWAR V. A JABSING H . 118 I. C. 865 = 

12 N. L. J. 86 = A. I. R. 1929 Nag. 257. 

—S. 49—Tenant. 

- Ex-proprietary occupancy tenant is not a tenant 


of the proprietor) body. 

An ex-proprietor becoming an occupancy tenant of sir 
held by him in severalty is the tenant of his vendee and 
the vendee is entitled to claim the rent and not the | 
lambardar. ( Findlay , J. C. and A otval, A.J-C.) 
MT. HaRIBAHU r. GANESHSINGH. 23 N. L. R. 160 = 

10 N. L. J. 167 = 106 I. C. 429 = 

A. I. R. 1928 Nag 39. 

- Mortgagor becomes occupancy tenant also of lands 

becoming sir a fter the date of mortgage. 

On the transfer of a village by foreclosure the mort¬ 
gagor becomes an occuoancy tenant not only of so much 
of the sir land as had that character at the date of the 
mortgage but also of that part which has become in the 
interval. (Baber, J . C. and Ha/hfax A. J. C .) 
BHIMRAJA T'. MllKUNDl IwVL. 76 I. C. 637 = 

A. I. R. 1924 Nag. 155. 

- Execution sale against widow—Widow becoming 

occupancy tenant--Right of , will pass to reversioners 
after her death. 

The tenant right in his sir land left in proprietor 
after alienation of his ownership is all along a con¬ 
stituent part of the right he held in the sir 'and and is 
not something new which is created by the law. There¬ 
fore the heirs of the husband of a widow, who became 
an occupancy tenant owing to loss of proprietary right, 
by sale in execution of a decree against her, succeed to 
her occupancy right. (Hallifax, A. J.C,) SHKORAM 

v. Tikaram. 711. C. 129= 19 N. L.R. 26 = 

A. I. R. 1923 Nag. 93. 


CENTRAL PROVINCES TENANCY ACT (1920), 
S. 62—Rent. 

would defeat the provisions” of S. 49, completely. 
(Hallifax and Mohiuddin , A.J.Csf) KHUSHAL v*. 
Lalhan RAO. 110 I. C. 351 = 

A. I. R. 1928 Nag. 232. 

- Relinquishment by Hindu widow is not transfer 

—Registration Act , S . 77. 

A relinquishment by a Hindu widow of the whole 
estate including sir , inherited from her husband, in 
favour of his reversionary heirs without reservation of 
the cultivating rights in it, does not requiie permission 
from a revenue officer and its registration cannot be 
refused on the ground of its absence. A. I. R. 1927 
Nag. 44, Foil. ( Hallifax , A. J. C.) SAKHARAM v . 
Kantikabai. 102 I. C. 30 = A. I. R. 1927 Nag. 394. 

—S. 50—Rules under. 

- Sanction to transfer cultivation rights in sir 

granted—Transfer may be made in any form unless 
sanction restricts the form—Sanction for whole includes 
sanction for part . 

Permission by the proper Revenue Officer to transfer 
the cultivating rights in sir land is permission to trans¬ 
fer them in any way for any consideration to any person 
at any time the owner pleases, unless the permission is 
expressly limited in any of these ways, and sanction for 
a complete transfer by sale includes sanction for a 
partial transfer by mortgage. ( Hallifax , A. J. C.) 
PREM NARAYAN v. M.ANSINGH. 94 I. C. 829 = 

A. I. R. 1926 Nag. 343. 

-S. 50—Sir. 

Contract to sell a share in a village with cultivat¬ 


ing rights in sir— Conditions necessary for sanction to 
transfer sir existing—Specific performance can be 
granted—Specific Relief Act, S. 21. 

A contract to sell a share in certain village with the 
cultivating rights in the sir is specifically enforceable 
where sanction to transfer sir land cannot be refused, 
the conditions necessary for sanction being satisfied. 

6 N. L. R. 185, I)iss. from. ( Hallifax , A. J. C. and 
Kinkhede , 0. A. J. C.) JANKI *. SETH SOBHAGMAL. 

22 N. L. R. 101 = 9 N.L.J. 125 = 
96 I. C. 898 = A. I. R. 1926 Nag. 466. 

- Cultivating right in sir is not alienable — Insol¬ 
vency Court cannot apply under S. 50. 

A proprietor’s lights in sir land are composed of two 
component parts. The proprietary right is alienable 
I and attachable but the cultivating right is neither. 
Under S. 12, para. 2, of the Tenancy Act, 1920. a Re¬ 
ceiver cannot be appointed to manage an occupancy 
holding and the tenant’s right does not vest in the Court 
or in the Receiver under the Provincial Insolvency Act 
of 1907. The Legislature contemplated that no one but 
the proprietor of sir land could divest himself of the 
occupancy rights and that the Insolvency Court cannot 
even apply under S. 50 of the Tenancy Act. (Prideau.r % 
A. J. C.) SHRIK1SHAN v. NAGOBA. 

76 I. C. 634 = A I. R. 1924 Nag. 158. 


—S. 49—Transfer. 

— Sale of a village without reservation of occu¬ 
pancy in the sir land which had not been sanctioned by a 
revemte Court constitutes a void agreement—Contract 

Act , S 23. 

Sale of a village without reservation of occupancy 
rights in the sir land which had not been sanctioned by 
a revenue officer, constitutes a void agreement. The 
whole agreement has to be set aside and not one or other 
of the two parts to which the parties try to give the 
appearance of separate agreements. The reason for 
holding such an agreement void is that the subject of 
the agreement “is of such a nature that, if permitted, it 


—S. 62—Rent. 

- Part of holding compulsorily acquired—Steps 

not taken by Government officials to hai>e the rent 
reduced—Landlord can initiate proceedings to get the 
rent reduced. 

If there is any failure on the part of the land acquisi 
tion officials to take the necessary steps, it is open to 
the landlord to initiate the necessary proceedings under 
S. 62 to have the rent of the holding proportionately 
reduced when a part of it is compulsorily acquired by 
Government. (Findlay, J, C.) SADASHEO RaMJI 
BENDE v . GOPAL PaTIL. 1061. C. 666= 

A. I. R. 1928 Nag. 143. 
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CENTRAL PROVINCES TENANCY ACT (1920), 
S. 65—Applicability. 

- S. 65 does not apply to sub-tenants. 

S. 65, does not say that it will apply to sub-tenants 
also and, therefore, a sub-tenant can neither claim 
suspension nor remission of his rent because his land¬ 
lord may so claim it under S. 65. The tenure of a sub¬ 
tenant is governed by the terms as settled between him 
and the tenant from whom he holds. (Gulam Mohiud- 
din, A. J. C.) JAGANNATH RAMKISHAN r;. MT. 

Laxmi Bai. 108 I. C. 881 = A. I. R. 1928 Nag. 149. 
—S. 68-Title. 

- Transfer of Property Act , 5. 50— Tenant kn<nu- 

ing about dispute as to claim to landlord's title but 
choosing one claimant—He is not protected—In case of 
doubt he can proceed as under S. 68. 

Where a tenant knew of the dispute between two rival 
claimants to the title of landlord but chose one of them 
and paid rent to him. 

Held, that the payment cannot be said to be bona 
fide and S. 50 did not cover the case. 

Held , further, that if he had entertained any genuine 
doubt as to whom the payment should be made, an easy 
way of escape was provided for him by S. 68. ( Find¬ 
lay, j. C.) Gambhirya v. Sakharam. 

101 1.c. 647 = A. I. R. 1927 Nag. 237. 

—S. 75 (1)—Interpretation. 

-Rent ceases to be due within S. 75 (1) when a 

decree therefor has been passed. ( Kotval, A. J. C.) 

(Mahant) Harnarayangir v. Gangaram. 
22N.L.R. 63 = 96 I.C. 1027 = A.I.R. 1926 Nag. 352. 
—S. 89—Alienation by widow. 

-A Hindu widow is not at liberty to defeat the 

rights of a reversioner by alienating or wasting property 
of any kind inherited from her husband : A. I. R. 1925 
Nag. 306, Foil. ; 9 N. L. R. 126, Deemed overruled by 
21 N. L. R. 62; A. I. R. 1925 Nag. 306 ; 89 I. C. 44 
and A. I. R. 1927 Nag. 30, Not Appr. 4 N. L. R. 57 
and 8 Mad. 304, Ref. {Macnair, Offg. /. C. and 
Mohiuddin, A. J. C.) LAXMAN v. BHULABAI. 

26 N. L. R. 1 = 123 I. C. 449 = 
A. I. R. 1930 Nag. 65. 

—S. 89 (1)—Applicability. 

- Section is not applicable to a landlord willing to 

end the tenancy. 

S. 89 provides only for the case where the tenant 
wishes to put an end to his tenancy without reference 
to the wishes of the landlord and has not application to 
a case where the landlord is willing to end the tenancy. 
{Kotval, A. J. C .) GANPATRAO v. THALLUA. 

24 N. L. R. 3 = 105 I. C. 495 = 
A. I. R. 1928 Nag. 70. 
—S. 89—Gift with landlord’s consent. 

- Gift with the consent of landlord can be regard - 

ed as surrender and re grant to transferee. 

A transfer by gift with the consent of the landlord, 
even though it was a subsequent consent, can be regard¬ 
ed as a surrender to him by the widow and afresh 
grant by him to the transferee. ( Hallifax, A. J. C.) 

Ramchandra Balkrishna v. Ramchandra Jai- 
RAM. 65 I. C. 952 = A. I. R. 1922 Nag. 222. 

—S. 89—Rights of absolute Occupancy. 

-Per Macnair, Offg. J. C .—The lights of an 

absolute occupancy tenant are now so similar to those of 
owner of property that it seems impossible to hold that 
a Hindu widow can wilfully defeat the expectancy of a 
reversioner. {Macnair , Offg. J. C. and Mohiuddin, 
A. J. C .) LAXMAN v. BHULABAI. 26 N. L. R. 1 = 

.' \ 123 I. C. 449=A. I. R. 1930 Nag. 65 (71). 

- -’Per Mohiuddin , A. J. C. — In the case of absolute 

occupancy holding the basis of contract is wholly in¬ 
applicable. It is a right,.created by Government and 


CENTRAL PROVINCES TENANCY ACT (1920), 
S. 89—Surrender of undivided share. 

conferred on old malguzars who had lost their pro¬ 
prietary rights in course of time. It is, therefore, not 
a contractual tenancy right but a sort of semi-pro¬ 
prietor’s right with certain restrictions. {Mamair, Offg. 
J. C. and Mohiuddin, A. J . C.) LAXMAN v. BHULA¬ 
BAI. 26 N. L. R. 1 = 123 I. C. 449 = 

A. I. R. 1930 Nag. 65 (73). 
—Ss. 89, 5 and 11—Surrender by widow. 

- Hindu widow cannot surrender absolute occup¬ 
ancy or occupancy holding so as to defeat expectancy of 
reversioner—She may surrender it to escape liability for 
refit. 

A Hindu widow has not the right to surrender her 
late husband’s holdirg, whether absolute occupancy or 
occupancy, in such a manner as to defeat the expectancy 
of a reversioner when the object of the surrender is to 
defeat that expectancy, although according to the natuie 
of property she may surrender it to escape liability for 

rent. 6 C.P.L.R. 135 ; 15 C.P.L.R. 89 ; 8 N.L.R 154 ; 
6 C.P.L.R. 138 ; 5 N.L.R. 172 ; A.I.R. 1925 Nag. 306, 
Foil.; A. I. R. 1927 Nag. 129 ; A.I.R. 1927 Nag. 330, 
not Appr. (Macnair , Offg. J.C. and Mohiuddin, A.J.C.) 
LAXMAN v. BHULABAI. 26 N.L.R. 1 = 

123 I.C. 449 = A.I.R. 1930 Nag. 65 (70) 

- Hindu widow can surrender without consent of 

nearest reversioner. 

A Hindu widow can surrender a tenancy without the 
consent of the next reversioner. A.I.R. 1925 Nag. 306 : 
21 N.L.R. 62, not Foil. ( Hallifax, A.J.C.) MT. Bayan 
Bai V. PARAS. A.I.R. 1926 Nag. 431 = 96I.C. 466. 

- Lambardar is the proper person to whom surren¬ 
der must be made—Surrender to a fractional co-sharer 
is not valid and he cannot claim contribution from 
other co-sharers—He must pay other co-sharers their pro¬ 
per shares. 

The lambardar is the proper person to whom the sur¬ 
render should be made, and the fractional owners of 
the village have not the power to accept the surrender 
of a holding. Such a surrender in favour of a fractional 
co-shaier is a device to evade the tenancy law as to the 
transfer of the holding. It is, therefore, an agreement 
forbidden by law. Therefore, when a tenant is induced 
to part with his land to a fractional co-sharer and not 
to the lambardar, the land thus becoming khudkasht of 
the whole proprietary body, the purchasing co-sharer 
should not be allowed to claim compensation from his 
other co-sharers, because he had obtained possession by 
a device intended to defeat the Tenancy Law ; and 
that unless the proper mode of procedure, viz. , a 'sur¬ 
render to the lambardar, is followed, other co-sharers 
can claim shares according to their shares in the vil¬ 
lage without the payment of compensation. {Baker, J. 
C. and Pridcaux . A.J.C.) ZlNGOBA v. KaNTIKABAI.* 

93 I.C. 106 = A.I.R. 1926 Nag. 310(311). 

- Surrender—Effect of—Collusive surrender—In¬ 
junction may be granted. 

A surrender by a Hindu widow under S. 89 operates 
only on the widow’s interest in the holding and the sur¬ 
rendering Hindu female should be treated as dead as it 
were by a fiction of law unless the surrender may be 
deemed to be in the best interests of the estate which 
she represents. Injunction can be granted to restrain 
collusive surrender of the holding by the widow. {Kin- 
khcde, A. J. C.) PANDURANG v. BaIJAJA. . 

8 N. L. J. 14 = 95 I.C. 371=A. I. R. 1925 Nag. 261. 
—S. 89—Surrender of undivided share. 

--- Surrender of undivided share by co-tenant is 

valid when the co-tenant's softs succeed and are accepted 
by the landlord . ,. - 

•;Where a co-tenant relinquishes his undivided share 
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CENTRAL PROVINCES TENANCY ACT (1920), 
S. 89—Surrender to co-sharers. 

and on such relinquishment his sons succeed and 
where they are recognized by the landlord as tenants 
instead ot their father, the arrangement is valid. 

(,Baker J 6\) SHER SINGH v. KaLUSINGH. 

22 N.L R. 17 - 80 I. C. 734 = A. I R. 1925 Nag. 124. 
_g 89 —Surrender to co sharers. 

__ Surrender to sonic co-sharers is not a surrender 

but a transfer and is not binding on the lambardar . 

Where surrender was made to some of the co-sharers 
without the intervention of the lambardar. 

Held, that such a transaction is a transfer, not a 
surrender and does not put an end to the tenancy un¬ 
less the lambardar chooses to recognize it, and any ar¬ 
rangement between the co-sharer and the tenant is not 
binding on the lambardar. 4 N. L. R. 120, loll. 

{Ba 'J' ’ 89 I. 0.51 = A.I.R. 1926 Nag. 178. 

_g 89—Surrender when not allowed. 

- Surrender made by four out of five brothers , in 

discharge of debt binding on all—Value of surrendered 
holding not more than amount of debt Surrender is 
valid and binding even on fifth. 

Every act done by one joint tenant for the benefit ot 
himself and his companion binds the other, but not 
those acts which prejudice the other. Tbus where sui* 
render is made by four brothers who are joint tenants 
with the fifth and who are in sole charge and 
management of the holding in consideration of a debt 
which is binding on all the tenants and where the value 
of the surrendered holding is not more than the amount 
of debt, such surrender made in discharge of the debts 
is not prejudicial to the fifth tenant and is valid and 
binding even on him. Right v. Cut hell, / R- R- /d2 ’ 
Rel. on ; 8 N.L.R. 29, Ref. ( Subhedar , A.J.C.) GaJA- 
dh \r v. Seth Meghkaj. 26 N.L.R. 130- 

1211 C. 39 = A.I.R. 1930 Nag. 8. 


—S. 89 —Termination by agreement. 

__ Tenancy can be terminated in any way at the 

desire of both parties. 

S. 89(1) specifies the conditions under which an 
absolute occupancy or an occupancy tenant may surren¬ 
der hi s holding without consulting the wishes of his 
landlord. It does not state that the contract of tenancy 
cannot be terminated in other ways at the desire of both 
contracting parties. ( Macnair, A.J.C.) MOORAT 

SiNGH v. muni Lal. 23 N.L.R. 148= 103 I.C. 713 = 

A.I.R. 1927 Nag. 320. 

—S. 95—Right to fruits. 

_The right of removing the fruits from the trees 

standing in the field of a tenant by a third person cannot 
be acquired by prescription and it is immaterial whether 
that person (though he is the malguzar) has been 
for years taking the produce, for his doing so does not 
destroy tenant’s right of annually recurring rent for the 
use thereof ; 5 N. L. R. 52, loll.; A. I. R. 1925 Nag. 
277 Ref. (Prideaux, A.J.C.) Ghoti v. AMRUT Lal. 
’ 1091. C. 58. 


CENTRAL PROVINCES TENANCY ACT (1920), 

S. 105—Jurisdiction of Civil Court. 

—S. 100—Lease of sir land. 

- Lease of sir— Subsequent sale of proprietary 

interest —Purchaser purchasing also lessee's interest — 
Purchaser becomes only a lessee from occupancy tenant. 

Where the proprietor lets out his sir, and then sells his 
proprietary interest, he becomes the occupancy tenant 
of the sir, and if the purchaser of the proprietary 
interest also purchases the interest of the lessees of sir, 
he still remains the lessee of the occupancy tenant, 
the original proprietor and the original proprietor is 
entitled to possession as occupancy tenant on the expir¬ 
ation of the lease term. (Halii fax, A. J. C.) D. B. 

BALLABHDAS PUNABAl. 88 I. C. 126 = 

A. I. R. 1925 Nag. 383. 

—S. 104 —Applicability. 

- C. P. Land Revenue Code (II of 1917), 5. 80— 

Mortgagee foreclosing mortgage without impleading 
owners of equity of redemption—Entry in settlement 
records on basis of that decree—Mortgagee cannot set up 
6\80 an i .S’. 104 to defeat right to redemption of owner of 
equity of redemption—Transfer of Property Act , S. 91. 

On the principle that a man cannot take advantage 
of his own wrong, he may not plead in his own interest 
a self-created necessity, a mortgagee who forecloses a 
mortgagor, omitting to implead the owner of the equity 
of redemption as a party to the suit and at a time when 
he had left in him no interest to foreclose, cannot plead 
that the settlement entry based on a foreclosure, which 
brought him no part of the equity of redemption that 
had already vested in another person and gave him 
nothing beyond his own right as prior mortgagee, 
secured to him the status of an absolute occupany tenant 
under the provisions of S. 80, C.P. Land Revenue Code, 
and also under S. 104 of the Tenancy Act, and deprive 
the owner of the right of redemption which the Transfer 
of Property Act secure^ to him. ( Kinkhcde , A. J.C.) 

R \M AN AT H V. HAZARILAL. 25 N. L. R. 19 = 

A. I. R. 1929 Nag 246. 
—S. 104—Limitation Act—Applicability. 

- Tenancy right is extinguished with the loss of 

the remedial right to recover possession— Limitation Act , 

.S’. 28. 

S. 28, Limitation Act, does apply in view of the pro¬ 
vision contained in S. 104, Sub-S. (4), C. P. Tenancy 
Act, to a case where the remedy by way of suit by the 
tenants is lost, having regard to Art. 1, Sch. 2, 
Tenancy Act and the tenancy right is extinguished with 
the loss”of the remedial right to recover possession. 21 
All. 204 and A.I.R. 1928 Nag. 280. Relied on. A.I.R. 
1926 Nag. 99, I list. ( Findlay , J.C.) DaDOO 7 .. SUKHA. 

109 I.C. 403 = A. I. R. 1928 Nag. 281 (1). 

-S. 28, Limitation Act, applies to the right in a 

tenancy in the Central Provinces. A.I.R. 1926 Nag. 99, 
Diss. from. {Hallifax, A. J. C.) PH ARAM v. 

D alsingh. A. I. R. 1927 Nag. 362. 

—S. 105—Jurisdiction of Civil Court. 

- Civil Court's jurisdiction is not barred where 

transfer by occupancy tenant is void independently of 


—S. 96 —‘Trees’. 

_The word “Trees” in S. 96 does not refer to 

palas trees only but refers to all trees on which lac can 
be propogated. (Mohiuddin , A. J. C.) BaNSIPHAR v. 
BAIRAOI. 13 N. L. J. 62= 122 I. C. 440 = 

A. I. R. 1930 Nag. 143. 

—S. 97—Scope. . 

- Trees in a stranger's field can be attached. 

Attachment of trees standing in land telonging to 
another person is not prohibited by S. 97. {Baker, Offg. 

J. C.) Gulsher Khan ?■. Ramswarup. 

19 N.L.R. 160 = 77 I.C. 620 = 
A.I.R. 1924 Nag. 42. 


At. 

Whe’-e the transfer by the occupancy tenant is invalid 
independently of the prohibition of the Act, the juris¬ 
diction of the Civil Court to avoid transfer is not barred. 

A. I. R. 1927 Nag. 30 and 8 N. L. R. 22 Rel. on; 11 
N. L. R. 124, not Foil. ( Jackson . A.J.C.) GaNPATRAO 
v, RaGHO. 26 N. L. R. 190 = 124 I. C. 262= 

A. I. R. 1930 Nag. 193. 

- Unregistered sale-deed of occupancy bidding for 

erocr Rs. 100 —Purchaser is trespasser—Civil Court has 
jurisdiction to try suit for possession. 

Where an occupancy holding is sold by an unregis¬ 
tered document for more than Rs. 100, the sale being 


1033 


CIVIL, CRIMINAL AND REVENUE 


1034 


CENTRAL PROVINCES TENANCY ACT (1920), CENTRAL PROVINCES TENANCY ACT (1920), 
S. 105—Jurisdiction of Civil Court. Sell. 2-'Limitation for suit for possession. 


for more than Rs. 100, registration is necessary and 
as the docun.ent cannot be registered, there is no ttans- 
fer and the vendee is a trespasser and the Civil Court 
has jurisdiction to entertain a suit to recover possession. 
A. I. R. 1927 Nag. 30, Rel. on. ( Mohiuddin, A. J. C.) 
MAKSUDANSINGH v. DARBARGIK. 113 1. C. 110 = 

A. I. R. 1929 Nag. 65. 

Absolute occupancy holding—Alienation intended 
by mother—Statutory right of pre-emptors exercised by 
landlord—Suit by minor son for possession on the 
ground of want of legal necessity—Whether barred. 

Plaintiff’s mother as guardian entered into an agree¬ 
ment to sell on occupancy field to a third party. In 
accordance with sub-section (2), S. 6, she gave notice to 
the lambardar of her intention to sell, who claimed the 
right to purchase the field in exercise of his pre-emptive 
title. In the revenue proceeding, the question of 
valuation alone was contested. The plaintiff brought a 
suit for possession alleging that there was no legal neces¬ 
sity for his mother to have made the transfer to the 
third party, and the possession of the field by the 
defendant was illegal and that the plaintiff was entitled 
to retain possession. 

Held, that the statutory right of pre-emption given to 
the landlord under S. (2) cannot be regarded as an* 
ordinary transfer. That right having been duly 
exercised, having regard to S. 105 (a) of the Act, the 
jurisdiction of the Civil Court was excluded and it was 
not open to the plaintiff, to come to Court on the alleged 
cause of action of want of legal necessity for the intend¬ 
ed transfer. ( Findlay , J. C.) BaLAJI KOSHTI v. RaM 
BilaS. 11 N. L. J. 125 = 109 I. C. 615 = 

A. I. R. 1928 Nag. 249. 

- Transfer bad under general law—Jurisdiction 

of Civil Court is not excluded. 

S. 12 of the Tenancy Act lays down certain limita¬ 
tions on the right of an occupancy tenant’s transfer of 
his holding. If the said provision is transgressed, S. 13 
allows “any person who, if he survived the tenant with¬ 
out nearer heirs, would inherit the holding or the land¬ 
lord of such tenant to apply” for a certain remedy in 
the Revenue Court. In such a case the Revenue Court 
has exclusive jurisdiction, and this would naturally 
cover a case of transfer which was good under the 
general law and only bad under the special provision of 
the tenancy law. But where the alleged transfer is bad 
under the general law the jurisdiction of the Civil Court 
is not excluded. A.I.R. 1925 Nag. 442, Foil. ( Findlay , 
/. C.) Deoram Gujar v , Biju Gujar. 

10 N. L. J. 90 = 1011. C. 822 = 
A. I. R. 1927 Nag. 226. 

- Transfer of holding by occupancy tenant can be 

set aside only by applying to Revenue Officer under 
S. 13 —Remedy in Civil Court is barred by S. 105. 

A transfer of his holding by an occupancy tenant can 
be set aside and landlord can recover possession only 
by application to a Revenue Officer under S. 13 ; under 
S. 105 he cannot be given any remedy by a Civil Court. 
{Haitifax, A. J. C.) BlSAHU v. SUMER SlNGH. 

89 I. C. 231=A. I. R. 1926 Nag. 177. 

■ -Civil Court cannot entertain a suit by a service 
tenant for restoration to possession on ejectment by 
landlord after the Act came into force. {Haitifax, 

A. J. C.) Balaram z/. Atm a ram. 

711. C. 48 = A. I. R. 1923 Nag. 51. 

Rent-free land — Suit—Civil Court's jurisdic¬ 
tion is barred ,. 

Where the land has been recorded rent-free, and held 
without payment of rent and the tenant claims it to be 
held rent-free, S. 105 (2) applies and the suit is re¬ 


moved from the cognizance of the Civil Court. {Kotval, 

A. J. C.) Ganpat v. Mohanlal. 

A. I. R. 1922 Nag. 207. 
—S. 105—Occupancy holding. 

: - Revenue Officer placing person in possession of 

occupancy holding under S. 13— Civil Court has juris¬ 
diction to consider whether there had been a transfer or 
\ not. 

The grant of a special jurisdiction does not carry with 
it the power to act beyond and outside that jurisdiction 
and so any question of exercise of power which is ultra 
vires can be agitated in the Civil Court. Thus if the Re¬ 
venue Officer takes action under S. 13 by placing a per¬ 
son in possession of the occupancy holding, the jurisdic¬ 
tion of the Civil Court to consider whether there had 
been a transfer is not barred for otherwise it would be 
possible for the Revenue Court to hold that a set of in¬ 
cidents amounted to a transfer although in fact or law 
they were not so, and so to oust the jurisdiction of the 
Civil Court. A.I.R. 1927 Nag. 30. Re!, on. ( Findlay, 
/. C.) BALAJI KUNBI v. CHINDYA. 

13 N. L. J. 33 = 1221. C. 703 = 
A. I. R. 1930 Nag. 205. 
—S. 106—Trial of suit for rent, 

- Suit for arrears is triable by a Judge who is 

also a Revenue Officer—Only three years rent can be 
claimed. 

Under S. 106 of the new Act suits for arrears of 
rent are to be heard by a Judge who is also a Revenue 
Officer. Where a suit is brought in such Court against 
a person as trespasser, that suit is not maintainable, 
but where the plaintiff, in the course of suit, admits the 
defendant as tenant the suit becomes a suit for arrears 
and thus triable by the Court but if the date of admis- 
' sion happens to be after the coming into force of the 
new Act, the suit should be regarded as filed on the date 
of admission and arrears for three years only can be 
claimed. {Baker, J. C.) SETH GaNFSHDAS v. 
HiRALAL. 90 I. C. 279 = A. I. R. 1926 Nag. 212. 

—S. 109—Rights of tenants. 

- Civil and Revenue Courts—Tenant may sue or 

apply for possession at his option . 

The rights of tenant to sue in Civil Court under 
Specific Relief Act, S. 9, for possession or to apply to a 
Revenue Officer are alternative remedies, and the ten¬ 
ant’s right to sue in Civil Court is not conditional on the 
rejection of his application by the Revenue Officer. 
{H alii fax, A. J. C.) D. B. BALLABHDAS v. PUNABAI. 

88 I. C. 126 = A. I R. 1925 Nag. 383. 

—S. 110—Effect of new Act on suit for eject¬ 
ment. 

- C. P. Tenancy Act (1898), S. 41— Mortgage of 

occupancy holding prior to Act of 1920— Possession 
under mortgage decree taken after Act of 1920— Mai - 
guzar has 7io right to sue in ejectment. 

Where a mortgage of absolute occupancy holding was 
executed without malguzar’s consent, when the Tenancy 
Act (1898) was in force, but possession in execution of 
decree on that mortgage was taken by the mortgagee 
decree-holder after the Act of 1920 came into force. 

Held , that the cause of action for ejectment suit by 
the malguzar arose on the date possession was taken 
and the new Act of 1920 not providing for an ejectment 
suit the mulguzar’s suit for ejectment was not maintain¬ 
able. A. I. R. 1927 Nag. 127, Affirmed. Case-law con¬ 
sidered. {F Midi ay, J. C.) YESWANT RaO MULEY 

v. SadaShiva Rao. 103 I. C. 71 = 

A. I. R 1927 Nag. 277. 

—Sell. 2—Limitation for suit for possession. 

- Surrefider by tenant—Limitation for suit for 
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CENTRAL PROVINCES TENANCY ACT (1920), 
Sch. 2 -Applicability. 

possession against licensee from tenant, by fresh grantee 
of the tenancy runs from the grant. 

On the surrender of a tenancy the license granted by 
the former tenant expires. In the absence of a fresh 
license granted by the new grantee of the tenancy, the 
possession of the licensee is adverse to the new tenant 
from the date on which the tenancy rights were granted 
to him. A suit for possession by the incoming tenant 
after two years of his becoming tenant is barred. 
(Baker, J. C.) MaHaMAD NIYAJUDUIN KHAN V. 

JETHU. 87 I.C. 823 = A. I. R. 1926 Nag. 61. 

—Sch. 2 —Applicability. 

_ Article is applicable to the lessee of an absolute 

occupancy tenant—Art. 1 applies to claims for joint pos¬ 
se s si on. 

Article 1, Sch. 2, is applicable to the lessee of an ab¬ 
solute occupancy tenant. In such a case the lessee is 
the person who holds land of the tenant and is, or but 
for a special contract would be, liable to pay rent to 

him. 

A right to joint possession being a lesser right than 
that of exclusive possession is included in the special 
provision of limitation relating to the exclusive right 
and therefore the limitation prescribed by Art. 1 or 
Sch. 2, Tenancy Act, will apply alike to claims for ex¬ 
clusive joint possession. A. I. R. 1926 Nag. 305, Ref. 
4 N. L. R. 120, Dist. ( Mohiuddin , A. J. C.) GaNESH 

Prasad v. Bhawani Pershad. 

A. I. R. 1928 Nag. 178 = 1081. C. 785. 

-- Art. \ applies in preference to Art. 47, Limita¬ 
tion Act. 

Where the specific article applicable is the one con¬ 
tained in the Tenancy Act, while the more general 
article is the one contained in the Limitation Act, the 
former applies. ( Findlay , J. C.) RAM RAO v. 
Gulab RaO. 10 N. L. J. 246 = 106 I. C. 431 = 

A. I. R. 1927 Nag. 402. 

- Limitation Act, Art. 141— Starting point. 


In a suit by co-widow to set aside a gift of husband’s 
property by her co-widow, the limitation begins to run 
from the date of co-widow’s death. Art. 1 of the 
second schedule of the Tenancy Act does not apply. 
{Findlay, J. C.) DEORAM GuJAR v. BlJU GujAR. 

10 N. L. J. 90 = 1011, C. 822 = 
A. I. R. 1927 Nag. 226. 

- Suit to enforce mortgage of absolute occupancy 

holding — Art. 1 does not apply. 

Suit to enforce mortgage of absolute occupancy hold¬ 
ing does not come within the purview of Art. 1. 
{Kinkhede, A. J. C.) ASARAM v . KANCHEDILAL. 

9 N. L. J. 229 = 99 I. C. 445 = 
A. I. R. 1927 Nag. 119. 

- Dispossession—Widow declaring that her adopt¬ 
ed son was tenant since adoption—Widow cannot be said 
to be dispossessed. 

Where a Hindu widow having adopted a son alleges 
that she has in law ceased to be entitled to hold the 
land, the adopted son having taken her place as tenant, 
that does not amount to an unqualified abandonment 
and the cessation of her possession cannot be said to be 
brought about by any act of dispossession or exclusion 
withinArt. 1. {Kotval, A. J. C.) SADASHIVA v. Mt. 

Annapurnabai. 98 1.0.637 = 

A. I. R. 1927 Nag. 76. 

- Article applies to suit by occupancy tenant dis¬ 
possessed from part of holding. 

The period of two years’ limitation prescribed by 
Schedule II, Art. 1 applies to a suit by an occupancy 
tenant who is dispossessed from a part of his holding. 
{Kinkhede, A. J. C.) MANSINGH v. SARNA. 


CENTRAL PROVINCES TENANCY ACT (1920), 
Sch. 2, Art. 1—-Interpretation. 

83 I. C. 3 = A. I. R. 1925 Nag. 226. 

- Article applies to dispossession from part. 

There is no reason whatever for holding that the 
words of article (1) have reference only to an entire 
holding and not a part of it. {Haitifax, A. J. C.) 

Budga v. Chain. 78 I. C. 214= 

A. I. R. 1926 Nag. 197. 

- Applies to dispossession of a tenant by any person 

whether the landlord or not. 

The plaintiff’s suit was for recovery of possession of a 
holding on the ground that the plaintiff was an occu¬ 
pancy tenant of the holding who had been dispossessed 
by the defendant in July, 1920. Defendant contended 
that the plaintiff had been out of possession since 1918 
and had surrendered his tenancy and that the malguzar 
had placed the defendant in possession. Plaintiff in 
the course of the pleadings, stated through his pleader, 
that he had been out of possession since the end of 
1918 and that the defendant had not actually dispossess¬ 
ed him but that the suit was filed against him as he was 
in wrongful possession. It was pleaded in reply that 
plaintiff not having been in possession of the land within 
two years of the suit, Art. 1 of Sch. II stood as a bar to 
his claim. On the day fixed for hearing arguments the 
('plaintiff put in an application to amend his pleadings on 
the ground that he had by some oversight stated that 
he was dispossessed in 1918 whereas he was dispossessed 
of two fields out of three in 1919 and of one in 1920 
and the plaintiff also applied to file copies of jama- 
bandies in support of the statement. 

Held, that the plaintiff not having in his plaint relied 
on the jamabandis he was debarred from amending 
his pleadings in order to get out of the effect of his 
admission and that under Art. 1 of Sch. II was not 
necessary that the dispossession should necessarily have 
been caused by the landlord and that the plaintiff’s suit 
was undoubtedly barred under that article. {Baker, 

j. c.) Raghunath Singh v. Gobdoo. 

80 I. C 355 = A. I. R. 1925 Nag. 127. 

- Period of limitation is the same in case of dis¬ 


possession! by third person as in that by landlord. 

The words “ by any person” have their ordinary mean¬ 
ing and are not confined to a person claiming under the 
landlord. Dispossession by one tenant of another is 
governed by the same rule of limitation as dispossession 
by landlord. {Baker, J.C.) MEGHRAJ v. RAMGOPAL. 

20 N. L. R. 103 = 78 I. C. 743 = 
A. I. R. 1924 Nag. 249. 

—Sch. 2. Art. 1—Holding used for building. 

-An absolute occupancy holding originally granted 

for agricultural purposes but which for long has been 
utilized for building upon is still a holding within the 
meaning of Art. 1. {Prideaux and Kinkhede, A.J.Cs.) 

Khundalalz-. Shimandlal. 25N.L. R. 9 = 

112 I. C. 657 = A. I. R. 1929 Nag. 5. 
—Sch. 2, Art. 1—Interpretation. 

- Article applies to possession from part. 

The woids “ possession” and “ person” do not com¬ 
prise within their scope a claim for joint possession,” 
nor do they include a dispossession or exclusion from 
possession by a co-owner or a co-tenant. ( Kinkhede , 
A. J. C.) Amarchand v. RAMJIWAN. 

10N. L. J. 174 = 1111.0.76 = 
A. I. R. 1928 Nag. 96. 

-Holding includes part of holding. A. I. R. 1925 

Nag. 197, Foil. {Hallifax, A.J.C.) THAKURSINGH v. 
MT. SONKUWAR. 921. 0. 824 = 

A. I. R. 1926 Nag. 387. 

-“ Holding ” includes a part of holding. 

The word “ holding” in Art. 1 of the Act means not 
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Sell. 2, Art. 1—Interpretation. 

only an entire holding but also a part thereof. (Hall if ax, 

A. J. C.) Parmanand v. Madho Kao. 

22 N. L. R. 46 = 93 I. C. 110 = 
A. I. R. 1926 Nag. 305. 

■ —“ Tenant ” includes a holder of survey number in 

Sambalpur territory. 

The holder of a survey number in the Sambalpur 
territory is included in the word “ tenant” used in Art. 1. 
(Haitifax, A. J. C.) MANSARAM v. BUDHU. 

92 I. C. 708 = A. I. R. 1926 Nag. 289. 

- Tenant includes absolute occupancy tenant. 

The word tenant in Art. 1 does include an absolute 
occupancy tenant. ( Hallifax, A. J. C.) SHLDSAHAI 

Sonar v. Ramkrishna. 92 I. C. 62 = 

A. I. R 1926 Nag. 61. 
—Sell. 2, Art. 1—Suit for possession. 

-- —Owner wrongfully obtaining possession through 

Revenue Officer , but subsequently dispossessed—Suit 
within two years of dispossession is maintainable. 

If rightful owner obtains possession though wrong¬ 
fully through a Revenue Officer and is subsequently dis¬ 
possessed, a suit brought within two years from such 
dispossession is not barred. 11 W. R. 49; 5 Bom. 382 ; 
22 Bom. 733 ; 28 Mad. 338, Dist. ( Macnair, Offg.J.Cf) 
NARBADI v. CHOOTI. 117 I. C. 281 = 

A. I. R. 1929 Nag 129. 

—Sch. 2, Art. 1—Trees. 

- Trees do not constitute holding or portion of 

holding — Non-exercise by tenant of his right under 
S. 96 to propagate lac for more than two years does not 
■extinguish it. 

Trees do not constitute holding or a portion of a hold¬ 
ing and therefore the period of limitation laid down in 
Art. 1 does not apply to them. Where therefore tenant 
does not exercise the right under S. 96 to propagate lac 
for more than two years and malguzar propagates lac 
•during that period, the tenant’s right is not extinguished. 
{Mohiuddin , A. J. C.) BANSIDHAR v. BAIRaGI. 

13 N. L. J. 62 = 122 I. C. 440 = 
A. I. R. 1930 Nag. 143. 

CEREMONIES. 

See (l) Hindu Law—-Marriage. 

(2) Pre-emption. 

CERTIFICATE. 

^(i;c. P. Code, Ss. 41, 86, 0.21, R. 2, 0.21, 
R. 93. 

(2) Evidence. 

(3) Evidence Act. 

CERTIFYING COUNSEL —See Legal Practi¬ 
tioners. 

CERTIORARI. 

—When issued. 

——Writ of—Jurisdiction of High Court—English 
cases should be followed. 

In the matter of issuing a writ of certiorari the High 
Court acts not under statute but under the inherent 
powers which devolve upon it from the old Supreme 
■Court. The High Court, therefore, stands with regard 
;to prerogative writs in the same position as the Court of 
King’s Bench in England and it ought to follow the 
jules laid down by that Court. (Coutts-Trotter, C.J., 
Jackson and Sundaram Chetty, /./.) O. A. O. K. 

Latchmanan Chettiar v. Commissioner, Cor¬ 
poration of Madras. 50 Mad. 130 = 

24 M. L. W. 778 = 1926 M. W. N. 985 = 
99 I. C. 152=A. I. R. 1927 Mad. 130 = 

51 M. L. J. 742 (F.B,.). 

—When not issued. 

- HMadras Local Boards Act , Ss. 54 (1), 52 and 5l— 


CEYLON EVIDENCE ORDINANCE (1895),— 
Effect. 

President for Union Panchayat rejecting nomination of 
person who was not on Union Electoral Roll—His act in 
rejecting nomination not being judicial but ministerial 
and he moving within rides , no writ of certiorari can 
be issued. 

The President of a Union Panchayat issued a notice 
for the election to be held, and fixed a day for nomina¬ 
tions. On the same day a new election roll was publish¬ 
ed which omitted the name of the petitioner, appa¬ 
rently on the ground that he had not paid his taxes. The 
date for the scrutiny of nominations was fixed a few days 
later. On that day, the President scrutinized the nomi¬ 
nations on the footing of the new electoral roll, and 
rejected the petitioner’s nomination as he was not on the 
new electoral roll. 

Held , that the decision of the President was a minis¬ 
terial act and not a judicial one. And even if it be held 
that his act in rejecting the nomination was judicial, 
still his act was in accordance with rules and there was 
no fault to find with it. There was no ground, therefore, 
for the issue of a writ of certiorari. The petitioner’s 
remedy was by way of election petition. A. I. R 1923 
Mad. 475, Dist. (Wallace and Madhavan Nair, J J j) 

Desi Chettiar v. Chinnasami Chettiar. 

28 M. L. W. 642= 1928 M. W. N. 727 = 
113 I.C. 874 = A.I.R. 1928 Mad. 1271 = 

56 M.L.J. 162. 

- Writ of—Applicant not ob jecting to jurisdiction 

and getting decision on merits in lower Court—Writ 
cannot be issued. 

Where the applicant armed with a point either of law 
or of fact which would oust the jurisdiction of the lower 
Court has elected to argue a case on its merits before 
that Court, he must be taken to have submitted himself 
to a jurisdiction which he cannot be allowed afterwards 
to seek to repudiate by applying for a certiorari. (Coutts- 
T rotter, C. /., Jackson and Sundaram Chetty , J J j) 

O. A. O. K. Latchmanan Chettiar, v. Commis¬ 
sioner, Corporation of Madras. 

50 Mad. 130=24 M.L.W. 778=1926 M.W.N. 985 = 

99 I.C. 152=A.I.R. 1927 Mad. 130 = 

51 M.L.J. 742 (F.B.). 

- Other remedy open—Writ is not generally grant¬ 
ed. 

Madhavan Nayar, J. —Writs of certiorari are not 
generally granted when other equally efficacious remedies 
exist under the law for the satisfactory redress of the 
grievances complained of. ( Odgcrs and Madhavan Nair 

//.) Md. Raza Saheb v. Sadashiva Rao. 

49 Mad. 49 = 92 I.C. 918 = 
1926 M.W.N. 467 = A.I.R. 1926 Mad. 297. 

prcc 

.SVc (1) B. T. ACT, S. 74. 

(2) Landlord and Tenant. 

(3) Madras Estates Land Act, S. 143. 
etc. 

CESSION OF TERRITORY. 

See (1) ACT OF STATE. 

(2) Crown. 

(3) Grant. 

CESTUI QUE TRUST. 

See (l) Trust. 

(2) Trusts act. 

CEYLON EVIDENCE ORDINANCE (XIV OF 
1895). 

—Effect. 

- Ordinance is application of Evidence Act to 

Ceylon—Evidence Act , S. 1. 
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CEYLON EVIDENCE ORDINANCE (1895), 
S. 9—Intercepted correspondence. 

The Evidence Ordinance of Ceylon is merely the appli¬ 
cation to Ceylon of the Indian Evidence Act, S. 1. 
(Lord Darling.) Yk ASA PILL AI 7/. ELIATAMBY. 

52 I. A. 372 = A. I. R. 1925 P. C. 229. 

—g. 9 —Intercepted correspondence. 

- Intercepted eorrespondctiee is no evidence. 

Any intercepted correspondence between the respon¬ 
dents in divorce cases cannot be considered as evidence 
against the person to whom it is addressed for any pur¬ 
pose whatever. 10 1LL.R. 301, Ref. {Lord Darling.) 
VR \SAPILLAI v. ELIATAMBY. 52 I.A. 372 = 

A. I. R. 1925 P.C. 229. 

CEYLON LAND ACQUISITION ORDINANCE 
(XLIV OP 1917). 

—Not Retrospective. 

- Tin ordinance is not retrospective. 

The amending Land Acquisition Ordinance of 191/ 
is prospective and not retrospective in its operation. 
(lord Phi Hi more.) FERNANDO v. GUNATILLAKA. 

1921 (II) A. C. 357 = A. I. R. 1921 P.C. 138. 

CEYLON LAW. 

—Presumption. 

Marriage— Persons living as man and wife 


should be presumed to be legally married. 

According to the law of Ceylon, where a man and 
woman arc proved to have lived together as man and 
wife, the law will presume, unless the contrary be clearly 
proved, that they were living together in consequence of 
a valid marriage, and not in a state of concubinage. 
Sastry Ve/aider Aronegary v. Sembecutty Vaigalie, 
(1881) 6 A.C. 364, Kef. Breadalbane case. 2 H. L. Sc. 
269, Rel on. ( Lord Shaw.) A. DlNOHAMY v. Y\ . L. 
BALAHAMY. 4 O.W.N. 759 = 10 * 3 27 = 

A. I. R. 1927 P.C. 185 = 54 M.L.J. 388. 

CEYLON ORDINANCE (X OP 1863). 

—S. 9—Rights of Crown. 

- Partition decree does not affect the rights of the 

Crown under Waste Lands Ordinance of 1897. 

There is nothing in the Ordinance to bind the Crown 
and a partition decree has not the effect of depriving 

the Crown of the important rights conferred under the 

Waste Lands Ordinance of 1897. ( Lord Bucbnaster.) 

Hameed v. Special Officer under the Waste 
Lands Ordinances. (1922) 1 A. C. 262- 

A.I.R. 1921 P.C. 173. 

CEYLON TRUST ORDINANCE (IX OF 1917). 

—S. 93—Meaning not affected by object. 

- Proviso explained—Object of legislature cannot 

affect meaning of words used—Interpretation of Sta¬ 
tutes. 

S. 93 of the Ordinance of 1917 is in the following 
terms : “Where a person acquired property with notice 
that another person has entered into an existing contract 
affecting that property of which specific performance 
could be enforced the former must hold the property for 
the benefit of the latter to the extent necessary to give 
effect to the contract. Provided that in the case of a 
contract affecting immovable property such contract 
shall have been duly registered before such official.” 

Held on a question as to the construction of the final 
w'ords of the section that the prior registration of the 
contract was a condition of the application to it of the 
benefit conferred by the section. The proviso applied 
even though the contract was incapable of registration 
for want of proper description. The object in the mind 
of the legislature in imposing such a condition even if it 
could be known, would not affect the meaning of the 
words used, {Lord Warrington of Clyffc.) ROBERT 


CHARITABLE AND RELIGIOUS TRUSTS ACT, 
(1920),—Applicability. i ■ 

Hall v. Pelmadulla Valley Tea and Rubber 
CO., LTD. 1930 M.W.N. 211 = A.I.R. 1930 P.C. 214. 

CEYLON WASTE LANDS ORDINANCE OP 

1897. 

—S. 24—Chena lands. 

- Presumption of ownership of Crown—Words 

“which can only be cultivated after intervals of several 
years ” do not apply to Chena lands. 

Chena lands are jungle lands subjected to periodic 
cultivation by means of burning down the jungle and 
then growing some grain crop upon the site. After this 
crop has been grown the land relapses once more into 
jungle until the period has come when it can again be 
profitably burned and the process of cultivation resumed. 
The character and quality of Chena lands must be deter¬ 
mined by the actual use of the land itself and not by its 
potential possibilities. Land which is Chena land can¬ 
not be taken out of the category merely by evidence to 
show that by another method of cultivation, by the appli¬ 
cation of other processes in other hands, it might be 
cultivated in a different way. 1 Sup. Ct. Cir. 26 Foil. 
The expression “Which can be only cultivated after in¬ 
tervals of several years” has no application to Chenas. 
The section means that each enumerated head stands 
alone and unqualified and the last of these is the “other 
lands which can only be cultivated after intervals of 
several years.” 4 Ceylon N.L.R. 135 and (8 Ceylon 
N.I..R. 265 Approved. ( Lord Bucbnaster .) HAMEED 
r'. Special Officer under the Waste Land Or¬ 
dinances. 1922 (1) A. C. 262 = 

A.I.R. 1921 P.C. 173. 

CHAIRMAN. 

See (1) COMPANY. 

(2) Corporation. 

CHAMPERTY. 

See Contract Act, S. 23. 

CHANDAWAND. 

See Custom (Punjab). 

CHARGE. 

See (1) CR. P. Code, Ss. 221-240 

(2) Deed—Construct ion. 

(3) Mortgage. 

(4) T. P. ACT, Ss. 58, 95,100. 

- — Equitable charge—Company appointing banian — 

Banian undertaking to collect bills and pay dues — 
Banian whether acquires equitable charge for adj'ances. 

Where under an agreement the banian was to collect 
all moneys due to the company and to see that the 
company’s dues were properly credited, held, that the 
banian had a valid equitable charge for his advances on 
the outstanding bills due to the company. {Ranbn,C. J. 
and Buck-land, J.) PROBODH CHANDRA MlTRA r. 

Road Oils (India), Ltd. 34 C. W. N. 570. 

CHARGE TO JURY. 

See Cr. P. code, Ss. 297-307. 

CHARITABLE AND RELIGIOUS TRUSTS ACT, 
(XIV OF 1920). 

—Applicability. 

-Where a substantial portion of the profits of the* 

endowed property is earmarked for the support and 1 
maintenance of certain specified individuals who are also* 
the relations of the settlor and the remaining portion for 
public of Shia community, the wakf is not wholly for 
public purposes and the Acts 14 of 1920 and 42 of 1923 
are not applicable to it. A.I.R. 1929 Oudh ?25(F.B.), 

Rel. on. ( Wazir Hasan and Misra, JJ .) MOHAMMAD 

Abid v, Jafar Husain. 1191.0. 365= 

A.I-K. 1930 Oudh 5S. 
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CHARITABLE AND RELIGIOUS TRUSTS ACT ' CHARITABLE AND RELIGIOUS TRUSTS ACT 
(1920)—Applicability. 1 ( 192 O), S. 3—Interpretation 


- Scope . 

A trust covered by the provisions of the Charitable 
and Religious Trusts Act of 1920 is not to be so wide 
in its purpose as a wakf under the Mussulman Wakf 
Act of 1923. The Act of 1923 deals with a trust by a 
person professing the Mussalman faith whatever its pur¬ 
pose, public or private, or partly public and partly private. 
On the other hand, the Act of 1920 covers such trusts 
only as are created or exist for a public purpose only. 
(Wazir Hasan, Ag. C. J., Misra and Kaza , //.) 

Shabbir Hussain v. ashiq Husain. 

6 0. W. N. 316 = 117 I. C. 739 - 4 Luck. 429 = 

A. I. R. 1929 Oudh 225 (F. B.). 

- Charitable Endoaoments Act (1890), S. 2— Pub¬ 
lic charity—Provisions for sadabarat—Contributions 
towards inarriages and education of Brahman children 
—Religious and charitable trusts come within the 
purview of. 

A Hindu lady executed a deed of trust whereby she 
settled her properties by way of private gifts to 
relations, to friends, to Brahmans and Pandas and to 
others ; there were gifts to the adopted boy too. In 
addition to these by Cl. 3 of the document she provided 
for maintenance and Puja of the deity of Thakurji, for 
public alms or food called sadabarat, for contribution 
towards the marriages and education of Brahman 
children. The lady called these as “ religious and 
charitable purposes.” 

Held, that the charity referred to in the document un¬ 
doubtedly meant public charity within the meaning of 
S. 2. 

Held further , that the trust created by Cl. 3 is not a 
private trust and comes well within the purview of 
Charitable and ^ Religious Trusts Act, 1920. Jones v. 
Williams , ^1867) Amb. 651 ; Goodman v. Mayor of 
Seltash , (1882) 7 A. C. 633 ; Commissioners v. Ptmsel , 
(1891) A. C. 531 ; Nash v. Morley , (1842) 5 Beav. 177 
and Re Gosling , (1900) 48 W. R. 300, Ref. ; 23 Bom. 
659, Foil.; 8 Bom. 432 and 34 All. 468, Rel. on. 
(Jwala Prasad and Wort , //.) JaDAB JHA v. SATDEO 
Jha. 10 P. L. T. 677=A. I. R. 1929 Pat. 723. 


ency. The possibility of such a trust cannot be conceived 
, in a tenure where the tenure can come to an end on 
default or even on the exercise of a volition on the part 
of the trustee. Where the right of occupancy which 
| the plaintiff’s predecessor had obtained in the lands in 
suit from the settlement Court is liable to be extinguish- 
ed altogether in the event of non-payment or refusing 
( to pay rent to the superior proprietor, the case is not 
one of trust falling within the purview of Act XIV'of 
: 1920. A. I. R. 1924 P. C. 109 and 5 Cal. 438 (P. C.), 
Foil. ( Stuart, C. J. and Wazir Hasan , J.) JAGAT- 

jit Singh v. Brij Mohan Das. 3 Luck. 392 = 

108 I. C. 98 = 5 O. W. N. 50 = 

, A. I. R. 1928 Oudh 241 (245, 246). 

—S. 2—Nature of action under Act. 

- —District Judge is subordinate to High Court . 

In the cases under Charitable and Religious Trusts 
Act, Judge acts as a Court of law and therefore under 
S. 3, C. P. Code, District Judge’s Court is a Court 
subordinate to the High Court. ( Mukerji and Young , 

//.) Mohammad Abdul Wahid Khan v. Radha 
Kishun. 51 All. 957=1211. C. 267 = 

1929 A. L. J. 911 = A. I. R. 1929 All. 581. 

—S. 3—Applicability. 

- Wakf for benefit of specified person or class of 

persons such as kindreds , dependants and ethers is not a 
trust for a public purpose. 

The signification of “ charity ” is very wide in the 
Mahomedan law generally and it is wider in the Imamia 
law. Provision for the maintenance of one’s kindred, 

; dependants, servants and persons occupying similar 
position in relation to the wakf is “charity” in the eyes 
of the Mahomedan law and a wakf made in favour of 
any such person or class of persons is a valid wakf. 
But it cannot be said according to the same law that 
every wakf made for the benefit of a specified person or 
class of persons including persons and class of persons 
of the character described above is a trust for a “public 
purpose.” ( Wazir Hasan, Ag. C. J ., Misra and Raza , 

//.) Shabbir Husain v. ashiq Husain. 

6 O. W. N. 316 = 117 I. C. 739 = 4 Luck. 429 = 


—— —Grant—Land given to a Mahant of a temple and 
his heirs as occupancy tenants under a settlement decree 
without a right of transfer with condition that the 
grant to last so long as temple would be in existence— 
No condition of income being devoted to expenses of 
the temple—Grant is not for temple but is personal — 
Land covered by settlement decree is not wakf property — 
Act does not apply. 

The Settlement Officer gave a Mahant and his heirs 
rights as occupancy tenants without a right of transfer, 
without any condition as to the purposes to which the 
income of the land was to be devoted, without any refe¬ 
rence to their being Mahants of a particular temple and 
without suggesting that the temple was to benefit 
from their possession. There were no conditions requi¬ 
ring the Mahant and his successors to devote any portion 
of the income towards the expenses of the temple. They 
were granted the property subject only to the condition 
that they might retain it so long as the temple was in 
existence. 

Held , that the grant was not a grant to the temple, 
but a grant to an individual on the condition that he 
satisfied certain expenses of the temple from the income 
of the property granted, and the land given by the 
settlement decree was not wakf property given for reli¬ 
gious or charitable purpose and Act XIV of 1920 was 
not applicable. 

Wazir Hasan, J .—The essence of a trust for a public 
or religious purpose lies in its characteristic of perman- 

D, D.—Vol. I—66 


A.I.R. 1929 Oudh 225 (F. B ). 

-— Mussalman Wakf Act (42 of 1923), S. 4— Trust 

partly private and partly public—Interested person can 
apply under S. 4— S. 3 is not applicable. 

Where a trust is of a public nature any person having 
an interest in the said trust is entitled to make the 
application contemplated by S. 3, Charitable and Reli¬ 
gious Trusts Act of 1920, but he is not so entitled if the 
purpose of the trust created by a Mahomedan is partly 
public and partly private. In the latter case his remedy 
lies to make an application under S. 4 of the Act of 
1923. ( Wazir Hasan, Ag. C. J., Misra and Raza, //.); 
Shabbir Husain v. ashiq Husain. 

6 O. W. N. 316 = 1171. C. 739 = 
4 Luck. 429=A.I.R. 1929 Oudh 225 (229) (F.B.). 

—S. 3—Interpretation. 

Interpretation of words “public purpose”—Real 
substance and primary intention of creator must be 
looked at. 

The words “ public purpose ” in S. 3 of the Act of 
1920 should not be interpreted in such a sense as to 
allow a trust which is created or exists for a public pur¬ 
pose in its substance and essence though supplemented 
by an illusory or wholly trifling provision, the purpose 
of which may not be public or may be even private to 
be taken out of the provisions of the Act of 1920. The 
real substance of the trust and the primary intention of 
the creator of the trust must be looked at in every case. 
(Wazir Hasan , Ag. C. Misra and Raza , J J.) 
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CHARITABLE AND RELIGIOUS TRUSTS ACT 
(1920), S. 3—Interpretation. 

Shabbir Husain v. ashio Husain. 

6 O. W. N. 316 = 117 I. C. 739 = 4 Luck. 429 = 

A. I. R. 1929 Oudh 225 (F. B.). 

- 4 Interest in trust' explained . 

Words “ having an interest in trust ” must in each 
case depend upon the nature of the trust. {Maker;i 
and ftane r ji , JJ.) LAKHPAT R.M v. DUROA PRASAD. 

50 All. 880 = 111 I. C. 129 = 26 A. L. J. 1379 = 

A. I. R. 1928 All. 758. 

—S. 3—Proper Parties. 

- Persons not liable under S . 3 are not proper par- 

lies. 

In proceedings under the Act a person who has 
claims adversely to the trust and who is liable under S. 3 
is not a proper party. {Suhrawardy, J.) SYFD RAZA 
ALI 7'. Ka/I NUR-UD-DIN AHMKD. 78 I. C. 174 = 

A. I. R. 1925 Cal. 537. 

—S. 3 —Scope. 

- See ret ary of another public institution is , as such 

and as one entitled to stay in Dharmsala created by 
trust , interested in such trust. 

A Secretary of a public institution is a person who 
has an interest in a Dharmsala created by a trust instru¬ 
ment, inasmuch as he is entitled to stay in the Dharm¬ 
sala and as .Secretary of a public institution, andean 
ask for accounts from the trustee of the Dharmsala. 

( Maker ji and Bancrji , J J.) LAKHPAT RAI V. DURGA 

Prasad. 50 All. 880 = 1111. C. 129 = 

26 A. L. J. 1379 = A. I. R. 1928 All. 758. 

—S. 5—Failure to comply with order. 

- Alleged trustee failing to institute suit for which 

permission given under S. 5 —District Judge passing 
order against him—He can bring regular suit for 
declaration of his right to property — C . P . Ceae, S. 11. 

Per Niamatulla, J.. Maker ji, J.. contra .—Where the 
alleged trustee fails to institute a suit for which permis 
sion is granted to him under S. 5, and consequently an 
order against him is passed by the District Judge, a 
regular suit by him for declaration that the property is 
held by him in private ownership or in the alternative 
that it is not held in trust which is governed by Act 14 
of 1920, is maintainable contra. 30 All. 44 ; A. I. R. 
1925 All. 615, not applied. {Makerji and Mia mat all ah . 
JJ.) MAHADKO BHARTH1 v. MAHADEO RAM. 

1929 A. L. J. 653 = 118 I. C. 513 = 51 All. 805 = 

A. I. R. 1929 All. 506. 

—S. 5—Parties. 

-All the trustees of a temple should be made par¬ 


ties and given notice in case of application under S. 3. 

Where the management of the temple is by the vote 
of the majority of the archakas it is absolutely necessary 
under S 5(1) for a petitioner vinder S. 3 to make all 
the archakas respondents to his petition and for the 
Court to serve a copy of the petition together with notice 
of the date fixed for the hearing of the petition on each 
of these archakas or trustees. (Krishnan , /.) SRINI¬ 
VASA AYYANGARt'. ANNATHANAM Ayyar. 

A.I.R. 1925 Mad. 135. 

—S. 6—Failure to comply with order. 

-— C. P. Code , S. 92 —Failure to comply with order 

under S. 5 (5) —Charitable and Religious Trusts Act — 
Suit instituted for breach of trust under S. 6 —District 
Judge can grant any relief under S. 92 (1). 

When the order of the District Judge for filing of 
accounts under S. 5, Charitable and Religious Trusts 
Act, had not been complied with there is a breach of 
trust, by virtue of S. 6. which could be made the basis 
of a suit under S. 92, C. P. Code. Once such a suit is 
filed the District Judge has jurisdiction to grant any or 
all the reliefs mentioned in S. 98 (1), C. P. Code. 


CHARITABLE ENDOWMENTS ACT (1890)— 
Claim against Committee. 

{Sulaiman and Kendall , JJ.) UMRAO SlNGH v. HaR 

Prasad. A. I. R. 1930 All. 682. 

—S. 6—Powers of Court. 

- Suit on basis of S. 6, Charitable and Religious 

Trusts Act filed—Accounts for whole period of trustee¬ 
ship can be ordered. 

Where a regular suit under S. 92, C. P. Code, is insti¬ 
tuted on the basis of S. 6, Charitable and Religious 
Trusts Act, Court has jurisdiction to order a trustee to 
render accounts for the whole period of his trusteeship, 
if such accounts have not been rendered before. {Sulai¬ 
man and Kendall, //.) UMRAO SlNGH v. HAR Pra. 

SAI). A. I. R. 1930 Ail. 582. 

—S. 7—Application by trustee. 

- Application to District Judge for advice is case. 

When trustee makes an application to the District 
Judge to obtain his opinion or advice, a case is present¬ 
ed before the District Judge for decision. A. I. R. 1917 
P. C. 71, Appl. {Mukerji and Young , JJ.) MOHAM¬ 
MAD Abdul Wahid Khan v. radha Kishun. 

1929 A. L. J. 911 = 1211. C. 267 = 51 All. 957 = 

A.I.R. 1929 All. 681, 

—S. 10-Interpretation. 

- Defendant may either furnish security or deposit 

money. 

The section can only mean that the option of furnish¬ 
ing the security or depositing the money rests with the 
defendant. The Court can order that he shall do one of 
these two things but it cannot specify which he is to do. 
The case is quite different from one where security for 
costs has been taken under the Code of Civil Procedure 
under which an order may subsequently be passed 
directing the person who has furnished the security to pay 
the costs for which security has been given and this 
order can then be executed against the surety under 
S. 145, Civil Procedure Code. But the security furnished 
under S. 10 of Act XIV of 1920 relates to the expendi¬ 
ture actually incurred or likely to be incurred by the 
plaintiff which is quite a different matter from the costs 
of the suit. The Court cannot order execution against 
the surety. {Brasher , J.) KlRPAL SlNGH v. NIRANJAN 

Singh. 69 I. C. 658 = A. I. R. 1924 Lah. 408. 

—S. 10 —Nature of order. 

- C. P. Code , S. 115 —Order under is a ‘ case ’. 

An order asking defendant to deposit money in Court 
under S. 10 of Act XIV of 1920 is a 4 ca<e ’ within 
S. 115 and revision lies. ( Brasher, J.) KlRPAL SlNGH 
7 /. NIRANJAN SlNGH. 69 I. C 658 = 

A. I. R. 1924 Lah. 408. 


—S. 12—Revisional powers. 

_ C. P. Code, S. 115— High Court has rroisional 

powers under Charitable and Religion ^Endowments Act. 

The acts of a District Judge under Act 14 of 1920 
are open to correction by the High Court under its revi¬ 
sional jurisdiction exercisable under S. 115, C. P. Code 
Legislators were not ignorant of the existence of 
revisional jurisdiction in the High Court when they 
framed S. 12. They might have said that neither an 
appeal nor a revision shall lie. The omission of the 
word revision confirms the opinion that a revision is not 
shut out. {Mukcrji and Young, JJ.) MOHAMMAD 

Abdul Wahid Khan v. Radhh Kishun. 

51 All. 957 = 1211. C. 267 = 1929 A. L. J. 911= 

A. I. R. 1929 All. 581. 

CHARITABLE ENDOWMENTS ACT (VI OF 

1890). 

—Claim against Committee. 

- Suit against Secretary alone , is bad. 
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CHARITABLE ENDOWMENTS ACT (1890), 

S. 2—Applicability. 

There is no justification for suing the Secretary alone 
in respect of a claim which is directed against the Com¬ 
mittee as a whole. The mere fact that the Secretary ' 
is described in the plaint as “ ex officio Secretary of the 
King’s Unani Hospital Committee ” would not be 
sufficient to enable the plaintiff to execute against the 
Committee any decree which might be granted in his ! 
favour. {Daniels, J. C.) AjODHYA NaTH v. The 
City Magistrate ok Lucknow. 26 0. C. 333 = 

80 I. C. 495-A. I. R. 1924 Oudh. 128. 
—S. 2—Applicability. 

- Public charity—Profusions for sadabarat — Con- j 

tributions towards marriages and education of Brah- I 
man children—Religious and charitable trusts come 
within the purview of Charitable and Religious Trust* 
Act , 1920. 

A Hindu lady, executed a deed of trust, where by (the 
document) she settled her properties by way of private 
gifts to relations, to friends, to Brahmans and Pandas 
and to others; there were gifts to the adopted boy too. In 
addition to these by Cl. 3 of the document she provided 
for maintenance and Puja of the deity of Thakurji, for 
public alms or food called sadabarat, for contribution 
towards the marriages and education of Brahman child¬ 
ren. The lady called these as “ religious and charitable 
purposes.” 

Held , that the charity referred to in the document un- 


CHIT FUND-Legality. 

49 Mad. 349 = 96 I. C. 1011 = 1926 M. W. N. 897 = 

A. I. R. 1926 Mad. 706 = 50 M. L. J. 699. 

CHARTER PARTY. 

See (1) Bill of Lading. 

(2) CONTRACT. 

CHASTITY —See Hindu Law—Widow. 

CHAUKIDARI CHAKRAN LAND. 

See (l) Bengal VillageChaukidari Act. 

(2) Tenures. 

CHEATING— See PENAL CODE, Ss. 415-420. 
CHELAS— See HINDU Law— SUCCESSION. 

CHEMICAL EXAMINER’S REPORT. 

See Cr. P. Code, S 510. 

CHEQUE. 

See (l) Banker and Customer. 

(2) Negotiable Instruments Act. 

CHIEF COURT—JURISDICTION. 

See (l) Jurisdiction. 

(2) c. P. CODE, S. 115. 

i CHILD. 

[ See (1) Cr. P. Code, S. 488 (2). 

(2) Fatal Accidents act. 

! (3) Penal Code, S. 317. 

CHIN HILLS REGULATION (V OF 1896). 

—S. 4—Interpretation. 


•doubtedly meant public charity within the meaning of 

S. 2. 

Held , further, that the trust created by Cl. 3 is not a 
private trust and comes well within the purview of 
■Charitable and Religious Trusts Act, 1920. Jones v. 
Williams, (1867) Amb. 65l \ Goodman v. Mayor of 
Seltash , (1882)7 A. C. 633 ; Commissioners v. Penis el, 
<1891) A. C. 531 ; Nash v. Morley, (1842) 5 Beav. 177 
and Re Gosling. (1900) 48 W. R. 300, Ref.; 23 Bom. I 
659, Foil.; 8 Bom. 432 and 34 All. 468, Rel. on. ( Jwala I 

Prasad and Wort , //.) JADAB JHA v. SATDEO JHA. 

10 P. L. T. 677 = A. I. R. 1929 Pat. 723. 
—S. 14—Scope. j 

- S. 14 does not bar suit , in defiance of trust 

based on title paramount to settlor's. 1 

Suit for property alleged to be vested in the Treasu- 


- An application under S. 488, Cr. P. Code , 

is not of a civil nature — S. 4, Cl. 1 is qualified by 
clauses 4 and 5. 

An application under S. 488, Cr. P. Code, cannot be 
regarded as a proceeding of a civil nature within S. 12 
although the failure to maintain a child is not a cri¬ 
minal offence. Cl. 1 of S. 4 is qualified by Cls. 4 and 
5. The words ‘‘so far as regards persons other than 
Chins ” in S. 4 (i) must be construed as meaning “ so 
far as regards liabilities impo$ed by Law on persons 
other than Chins.” {Mac Coll, A. J. C.) MAUNG v. 

Mang tom. 25 Cr. L. J. Ill = 76 I. C. Ill = 

4 U. B, R. 169 = A. I. R. 1925 Rang. 140. 

CHIT FUND. 

—Legality. 


rer of Charitable Endowments is maintainable, where 
settlor is alleged to have only a life interest based on a 
title paramount to the settlor’s. The Act has nothing to 
do with a case where the claim is made in defiance of 
the trust and on a title paramount to the settlor’s. (Stu¬ 
art, C. J. and Hasan, J.) JaGDEO SlNGH v. DEPUTY 

Commissioner, Partabgarh. 2 Luck. 507 = 
29 O. C. 176 = 3 O. W. N. Sup. 56 = 96 I. C. 47 = 
13 O. L. J. 762 = A. I. R. 1926 Oudb 431. 
CHARITY. 

See (1) C. P. CODE, S. 92. 

(2) Cypres. 

(3) Hindu i.aw—religious Endowment; 
Will. 

(4) Mahomedan law—Wakf. 

(5) T. p. ACT, S. 14. 

(6) Will. 

CHARTER ACT (3 & 4 WILL. IV, Ch. 85). 

—S. 1—Interpretation. 

- Trust' is not used in strict sense as in Trusts 

Act — Crown. r 

The word “ trust ” is not used in the Charter Act in 
its strict technical sense and it will be far-fetched to hold 
that because the word used is “ trust ”, therefore the 
law of trusts as strictly understood should govern the 
relations of the Company and the Crown. {Venhata- 
subba Rao and Srinivasa Ayyangar, J J.) SECRETARY 

of State v. Rata Parthasarthy. 


-The plaintiffs were subscribers to a chit fund, the 

feature of which was that lots were drawn for prizes 
monthly and the winners got Rs. 50 the full amount of 
the chit, without any liability for further subscriptions. 
Alter the fiftieth drawing the unsuccessful subscribers 
would get back the full amount of their subscriptions 
but without interest. The plaintiffs brought this suit to 
recover Rs. 36 the amount paid by them for 18 instal¬ 
ments at Rs. 2 per month till it was stopped. 

Held, that the chit transaction was not a wagering 
contract within the meaning of S. 30 of the Indian 
Contract Act. (1925) I. L. R. 48 M. 661, Followed ; 
(1925) 49 M. L. J. 791 and (1919) M.W.N. 570, Over¬ 
ruled. 

Quaere. —Where a chit transaction is a wagering con¬ 
tract, the moneys paid to the stakeholder by a subscri¬ 
ber for subscriptions cannot be recovered from him. 
(Kumaraswami Sastri, Ramesam and Beasley, JJ.) 
NARAYANA AlYANGAR V. Vf.llachami Ambalam. 

103 I. C. 318 = 1927 M. W. N. 545 = 

38 M.L.T. 390=50 Mad. 696 = 26 M. L. W. 796 = 
A. I. R. 1927 Mad. 583=52 M. L. J. 687. 

-In a chit transaction 500 persons undertook each 

to subscribe Rs. 2 at each instalment and there were to 
be 50 drawings at each of which the winner was to get 
Rs. 100 and walk out without any liability to subscribe 
for any subsequent instalments. After the 50th draw- 
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CHIT FUND -Legality. 

ing those who had not drawn a prize were entitled to get 
their money back without interest. After subscribing 
for 48 instalments, one of the subscribers sued the stake¬ 
holder for the amounts subscribed by him with interest. 

Held, that the whole transaction amounted to a lottery 
and the agreement between the promoter and the sub¬ 
scribers, amounted to a wagering agreement within the 
meaning of S. 30 of the Contract Act. 

IleLf further, that the agreement to repay the subscrip¬ 
tions in a case like this is not severable from the prize 
arrangement and the provisions of S. 65 cannot be invok¬ 
ed, for the agreement in this case did not become void 
nor was it discovered to be void but it was void for 
illegality from its inception. A. I. R. 1925 Mad. 870, 
Dist. ; A. I. R. 1925 Mad. 281, Rel. {Spencer and 
Madhavan Nair, .//.) I\V. VEERANNAN AMBALAM 
v. AYYACHI AMBALAM. 22 M. L. W. 772 = 

1926 M. W. N. 857 = 92 I. C. 968 = 
A. I. R. 1926 Mad. 168 = 49 M. L. J. 791. 

-—The defendant was carrying on a chit fund. There 

were 500 subscribers each paying one rupee per month. 
The chit was to go on for 50 months and every month 
two prizes of Rs. 25 each were to be drawn by lot ; 
any subscriber who happened to win a prize would get 
Rs. 25 at once and had to pay thereafter only 8 annas a 
month, while if he won a second prize he would be 
given another Rs. 25 and thereafter his subscriptions 
would cease and his name would no longer be included 
in drawing the prize. At the end of 50 months all sub¬ 
scribers who had won no prize would be paid back the 
whole of the money they had subscribed. Held , the 
arrangement was clearly a lottery. Where the stakehol¬ 
der discontinued the chit after 27 months and thereupon 
a subscriber sued him for refund of the subscriptions he 
had paid, held, per Krishnan , J. {Odgers, /., holding 
contra') the main point was to pay back the total amount 
of subscriptions paid while the arrangement to give 
prizes were only a collateral one serving as an induce¬ 
ment to join the chit and hence the former was severa¬ 
ble from the latter and the illegality of the latter did not 
necessarily attach to the former. The suit for refund 
was therefore maintainable. Sankunni v. IP kora Kirtti , 
(1919) M. W. N. 570. not Followed. 

Per Odgers , /.—As a material part of the illegal pur¬ 
pose had been carried out, the subscriber was not entitl¬ 
ed to recover the amounts paid, as both the plaintiff 
and defendant were in pari delicto and there was no 
ground for holding they were not potir est conditio 
possidentis. Nor is the case one to which S. 65, Contract 
Act, would apply as the contract was illegal from the 
beginning. {Krishnan and Odgers, //.) NAGAPPA 
PlLLAI AKUNACHALAM CHETTY. 85 I.C. 1016 = 

A. I. R. 1925 Mad. 281 =47 M. L. J. 876. 

—Liability. 

- Defaulting sub sc riber . 

If a trustee who is bound to collect the funds for the 
benefit of beneficiaries fails to do so, he commits breach 
of trust and the proper procedure is to have the default¬ 
ing trustee removed and have another trustee appointed 
or to sue for the administration of the trust by the Court. 
A subscriber to the kuri chit made default in the pay¬ 
ment of an instalment and he bid for and obtained the 
proceeds of a sale fit auction and executed a security 
bond in favour of the manager. Plaintiff who was a 
successful highest bidder sued to enforce the security 
and joined the representatives of the defaulting sub¬ 
scriber and manager as defendants. 

Held, that he was not entitled to enforce the security 
against the defaulter. The manager with respect to the 
transaction of security must be regarded in law only as 


CHIT FUND-—Penalty. ' ^ ’ i , 

a trustee and proper course would be a suit for the en¬ 
forcement of a trust against the trustee or for the ad- 
ministration of the trust. {Srinivasa Aryan gar, 

Kudkanjee TlMMARSA PAI v. Kanjarpane Subba 
RaO. 1927 M. W.N. 721 = 108 1.0.404 = 

A. I. R. 1928 Mad. 266. 

- Charge. 

13y the rules of a kuri a subscriber who took a prize 
was to furnish security for the payment of future 
subscriptions. The subscribers who took a prize execut¬ 
ed a bond to the stake holder which was stamped as if 
it was a mortgage, by which the executants undertook, 
when required, to give the stakeholder a mortgage on 
the property. But there was another clause which was 
added to the deed as a sort of supplement before it was 
signed by the executants. This clause ran as follows: 

We and the properties are liable for any arrears of 
future subscription mentioned above.’’ 

Held, that the supplementary clause was as much part 

of the completed deed as the undertaking to give a 
mortgage when required and the intention of the execu¬ 
tants was to create a charge on the properties. The 
United Realization Co., Ltd. v. Commissioners of Inland 
Revenue , (1899) 1 Q. B. S. 361, Referred to. {Waller 
and Madhavan Nair, JJ.) VALIA RAJA AVERGAL v. 

Official Receiver, South Malabar, Calicut. 

39 M. L. T. 404 = 106 I. C. 508 = 
A.I.R. 1927 Mad. 1069 = 53 M. L. J.730. 

-Apart from a specific agreement to that effect the 

default by the stakeholder in the payment of the prize 
does not relieve the subscriber from his liability to pay 
future subscriptions. {Beasley, J.) S. A. MUTHAYAN 

Chettiar v. P. Panchavakna Nadar. 

23 M. L. W. 210 = 93 I. C. 641 = 
A. I. R 1926 Mad. 926. 

—Liability under contract. 

- Default by stakeholder in paying prize money 

does not justify non-payment by subscriber of further 
subscriptions. 

Apart from special agreement default in the payment 
of the prize-money does not relieve the subscriber from 
liability to pay future subscriptions. Such a termina¬ 
tion of liability can only be on the ground that the 
whole contract is put an end to. (1911) 1 M.W.N. 79, 
Foil. {Beasley, J.) MUTHAIYAN v. PANCHAVARNA. 

23 M. L. W. 210 = 93 I. C. 641 = 
A. I. E. 1926 Mad. 926. 

-Penalty. 

Provision was made in a document that was executed 
by a subscriber to chit fund in favour of the stake¬ 
holder giving security for the amount of the instalment, 
engaging to pay the sum as and when they fell due 
regularly, for the payment of substantial interest on the 
amount of the chit or instalment omitted to be paid 
and for the payment of the whole amount if further 
default should be made for a period of one month ; 

Held , that on a proper construction of the document 
each instalment, on the due date and then alone, 
accrues as a debt due and in that view there can be 
no doubt whatever that the provision with regard to the 
whole amouut becoming payable on default must be 
regarded as a penal clause and should be relieved 
against. A. I. R. 1925 Mad. 177, Rel. on. (Srinivasa 

Aiyangar, /.) SUBBIAH PlLLAI. v. SHANMUGAM 

PlLLAI. 1927 M. W. N. 527 = 

108 I.C. 319 = A. I. R. 1928 Mad. 245. 

-A bond executed by the successful bidders of the 

first chit in favour of the stake-holders of the regular 
payment of instalments due provided that on default of an 
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CHIT FUND—Penalty. 

instalment, the whole of the arrears should fall due, held , 
the provision was penal and could be relieved against! 
Test of penal stipulations pointed out. ( Srinivasa 
Aiyangar y J.) RAMALINGA ADAVIAR v. MEENAK 
SHISUNDARAM PlLLAI. 21 M. L. W. 54 = 

85I.C. 261=A.I.R. 1925 Mad. 177 = 47 M.L.J. 833. 

-The defendant, the successful bidder at the second 

auction, executed in favour of the plaintiff, the stake¬ 
holder, a bond which provided, inter alia , that in case 
the defendant failed to pay his subscriptions, he was not 
only to forfeit the dividend, interest and premium, but 
was also to pay the whole amount on demand with in¬ 
terest thereon at 1| per cent, per mensem from the date 
of the auction, and that the defendant should within 15 
days execute another document to the plaintiff for the 
due payment of the chit amounts of the subsequent in¬ 
stalments and for abiding by the terms of the bond. 
The defendant executed the other document referred to 
above. He paid the third, fourth and fifth instalments 
correctly and defaulted in payment of the sixth. In a 
suit by the plaintiff to recover the amount due under 
Exhibit A, held that the terms of the bond as regards 
(1) the defendant’s liability for future instalments from 
the date of his default; (2) his deprivation of the 
dividend and interest; and (3) the imposition on him of 
liability for interest on the amount due from him at 18 
per cent, from the date of his default, did not either each 
taken by itself, or altogether, amount to a penal stipu¬ 
lation. In cases such as the above, the Court has to 
decide whether the terms are unreasonable as a whole 
and whether they are so unreasonable that the parties 
never contemplated that they should receive effect. 

_ Held, further, that the waiver by the plaintiff of his 
right to enforce the terms of the bond in connection 
with the fourth and fifth instalments did not affect his 
right to use the coercive measures provided by the bond 
m cases of future default. {Oldfield and Ramesam, 

//.) Vaithinatha Iyer v. Govindaswami Oda- 
YAR. 1922 M. W. N. 203 = 67 I. C. 995 = 

A. I. R. 1922 Mad. 67 = 42 M. L. J. 551. 

—Validity of Chit Fund Contract. 

- Contract Act, S. 30—Chit fund—Winners to 

get prizes and subscribers to get refund of contribution 
in the e?id without interest—Contract is not wagering. 

Where the cardinal feature of the chit fund in suit is 
that lots are drawn for prizes monthly and that the 
winners get Rs. 50, the full amount of the chit without 
any liability for further subscription and after the 50th 
drawing, the unsuccessful subscribers get back the full 
amount of their subscriptions, but without interest. 

Held , that the suit chit fund is not a wagering con¬ 
tract and there is no objection to enforce its terms in a 
Court of law. 48 Mad. 661, Affirmed ; Wallingford v. 
Mutual Society , 5 A. C. 685, Foil. ; 92 I. C. 968 = 
A. I. R. 1926 Mad. 168 = 49 M. L. J. 791 and 52 I. C. 
989, Overruled. {Kumaraswami Sastri , Ramesam and 
Beasley , //.) NARAYAN AlYANGAR v. VeLLACHAMI 

Ambalam. 1927 M. W. N. 545 = 38 M. L. T. 390 = 
50 Mad. 696 = 26 M. L. W. 796 = 103 I. C. 318 = 
A. I. R. 1927 Mad. 683 =52 M. L. J. 687 (F. B.). 

CHITTAGONG PORT ACT (BENGAL ACT V OF 
1914). 

—S. 29—Effect of non-compliance. 

-Non-compliance with the provisions of S. 29 

renders the agreement not binding upon the Commis¬ 
sioners. Case-law discussed. ( Chatterji , A. C. J. and 
Banton, J.) MaHOMED IBRAHIM v. COMMISSIONER 
FOR THE PORT OF CHITTAGONG. 54 Cal. 189 = 

■ < . ' 103 1. c. 2= A. I.R. 1927 Cal. 465. 


CHOTA NAGPUR ENCUMBERED ESTATES 
ACT (1876), S. 2—Effect of order under. 

—S. 38 (g)—Scope. 

-The words used in S. 38 {g) are wide and it is not 

ultra vires of the Commissioners to let out a steam tug 
for operations outside the Chittagong river. {Chatter ji 
Ag. C. J. and Panton , /.) MaHOMED IBRAHIM v. 
COMMISSIONER FOR THE PORT OF CHITTAGONG 

54 Cal. 189 = 103 I. C. 2 = A. I. R. 1927 Cal. 465. 

CHOSE IN ACTION. 

See (1) Contract Act, S. 78. 

(2) T. P. ACT, SS. 132 TO 137. 

CHOTA NAGPUR ENCUMBERED ESTATES 
ACT (IMPERIAL ACT VI OF 1876). 

- Applicability. 

- Does not apply outside Chota Nagpur. 

The Chota Nagpur Encumbered Estates Act (Bengal 
Act VI of 1876) does not apply to immoveable property 
outside Chota Nagpur. That being so, the Act cannot 
in any case apply to properties in the district of 
Midnapur. 45 I. A. 105, Foil. {N. R. Chatterjee and 
Chotzner , //.) PRATAB CHANDRA z/. JAGDISH 
Chandra. 40 C. L. J. 331 = 82 I. C. 886 = 

A. I. R. 1925 Cal. 116. 

—Language of Act. 

Language of the Act is obscure. 

The Act is so framed as to render it not easy to 
construe ; the language of the Act is obscure. {N. R 
Chatterjee and Chotzner , JJ.) PRATAP CHANDRA 
z/. JAGDISH CHANDRA. 40 C. L. J. 331 = 

82 I. C. 886 = A. I. R. 1925 Cal. 116 (139). 
—Manager. 

-Per Das, /.— Whether manager under the Act 

is a Court. {Das, James and Rowland , JJ.) MAHA- 
BIR PROSAD V. BHUPAL RAM. 

10 P. L. T. 879 = A.I.R. 1929 Pat. 694 (F. B.). 
—Object and scope of Act. 

-Object is to relieve embarrassed landholders in 

Chota Nagpur—Scheme and scope explained. {N. R. 
Chatterjee and Chotzner , JJ.) PRATAP CHANDRA v 

Jagdish Chandra. 40 C. L. J. 331 = 

82 I. C. 886 = A. I. R. 1925 Cal. 116. 
—Title by lapse of time. 

- Title by lapse of time is not void. 

A title acquired by lapse of time cannot under the 
Chota Nagpur Encumbered Estates Act be regarded as 
void since there is nothing in the Act to suggest that it 
expressly or by necessary implication abrogates the law 
of limitation. 4 Bom. L. R. 797, Dist.; 33 Bom. 116, 
Rel. on. {Das and Adami , JJ.) BagESVVaRI 

Charan v. Jagarnath Kuari. 8 Pat. 549 = 

115 I.C. 699= A. I. R. 1929 Pat. 117. 
—S. 2—Effect of order under. 

- Vesting order under S. 2— Effect is to prohibit 

suit —No suit need be instituted to keep claim alive. 

Per Rowland and James , //.—On proper construc¬ 
tion of S. 3 of the Act, the institution of the suit is 
prohibited and this prohibition is not restricted to debts 
notified under S. 7. The fact that no suit was instituted 
by the creditor does not bar the claim by limitation 
except as regards the claim allowed by the Commissioner. 
A. I. R. 1928 Pat. 179, not Appr.; 20 Cal. 609, Rel. on; 
A. I. R. 1926 Pat. 260 ; A. I. R. 1922 Pat. 287 ; 33 
Cal. 1065 ; 4 P. L. J. 321; 11 All. 47 (P. C.) ; 12 
M.I.A. 244 (P. C.); 23 Cal. 775 (P. C.) ; 43 Mad. 185 
(F. B.); 35 Cal. 209 ; A. I. R. 1916 P.C. 96 ; 4 P.L.J. 
321 and 33 Cal. 1065, Appl. {Das, James and 
Rowland , JJ.) MAHABIR PROSAD v. BHUPAL Ram 

10 P. L. T. 879 = A. I. R. 1929 Pat. 694 (F. B.). 
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CHOTA NAGPUR ENCUMBERED ESTATES 
ACT (1876). S. 3—Applicability. 

—S. 3—Applicability, v 

- Usufructuary mortgage of part of estate by 

laud lord—Suit for rent by mortgagee against tenants— 
Decree obtained—Estate taken subsequently under 
charge by the manager—Proceedings in execution of 
rent decree are not barred. 

Where a usufructuary mortgagee of a part of an 
estate brought a suit for rent against certain tenants ot 
that estate and obtained a decree and the estate was 
subsequently placed under a manager under the provi¬ 
sions of the Chota Nagpur Encumbered Estates Act, 

Held . that the decree obtained by the mortgagee was 
not barred under S. 3. S. 3 could not in any way be 
applied to the liability of a tenant to pay rent or his 
liability to have his holding sold under a decree for rent 
by the mortgagee in possession. That liability arose 
before the landlord’s estate was placed under manage¬ 
ment and from the moment the decree was passed the 
liability under it was a liability of the tenant under the 
decree and in no sense a debt or liability of the landlord 
mortgagor under the mortgage. The section is applica¬ 
ble only to debts or liabilities of the disqualified pro¬ 
prietor and not the debts oi liabilities of somebody else 
s U ch as a tenant, ( Dawson Miller , C.J. and Kulwant 
\nhav / ) SRIKANTA MANJHI V. BALAK SlNGH. 

6 Pat. 742-109 I. C. 833 = A.I.R. 1928 Pat. 153. 

- Usufructuary mortgage by proprietor—Decree 

for rent against tenants—Estate vested in manager— 
Decree cannot be executed. 

Where the proprietor of the encumbered estate grants 
a usufructuary mortgage and the tent due by the tenants 
is taken by the mortgagee in lieu of interest on the loan, 
Held , that in recovering a decree for rent against the 
tenants, the mortgage? is only recovering interest against 
his debtor and it is a debt or liability of the proprietor 
of the encumbered estate ; and that, consequently, no 
proceedings in execution of the decree can be taken after 
the estate has vested in the manager. (Ross, J.) 

Balak Singh Bhumji v. Skikanta Manjhi. 

96 I. C. 587 = A. I. R. 1926 Pat. 524. 

- •Suit pending—Estate taken over under the Act — 

Suit cannot proceed. # 

S. 21-B cannot restrict the provisions of S. 3 ; this 
section refers to suits other than proceedings in regard 
to the debts or liabilities referred to in S. 2-A. The suit 
instituted before the estate is taken over cannot proceed 
after the estate is taken over, even though the manager 
is brought on record. ( Coutts and Macpherson , //.) 

Bansjdhar Dak v. Tikait Har Naravan Singh. 

1922 P. H. c. C. 112 = 6 P. L. J. 685 = 65 I. C. 283 = 

A. I. R. 1923 Pat. 85. 

—S. 3—Decree against manager. 

- Notice of claim need net be given. 

In a decree against the manager of an incumbered 
estate, the decree-holder need not notify his claim to the 
manager as Ss. 3 (thirdly) (b), 5 and 6 do not apply to 
such decree. yDas and Ross, JJ.) BURTON v. 
MlDNAPORE ZEMINDARY CO. 

611. C. 902 (Pat.). 

—S. 3—Distinction. 

- Protection of Estates—Estate release of — Cre- 

ditor's rights which were in abeyance will revive. 

S. 3 gives a statutory protection to a person whose 
property is brought within the operation of the Encum¬ 
bered Estates Act, and S. 12 removes that protection 
when the proprietor is restored to possession and pro¬ 
vides in effect that all remedies which, but for S. 3, the 
creditor could enforce against the proprietor shall be 
enforcible against the proprietor as soon as he is restor- 


CHOTA NAGPUR ENCUMBERED ESTATES 
ACT (1876), S. 3—Interpretation and scope. 

ed to possession. (Das and Ross , JJ.) KAJA jYOTl 
Prasad Singh Deo v. Ranjit Singh. 

3 Pat.L.T. 94 = 1922 P.H.C.C. 152 = 6 P.L.J. 328 = 

63 J. C. 743 = A. I. R. 1922 Pat. 287. 

—S. 3—Institution of Suit. 

- Institution of suit is not barred—Limitation 

Act , 5”. 15. 

There is no provision in the Chota Nagpur Encum¬ 
bered Estates Act providing that a vesting order under 
S. 2 has the effect of barring the institution of suits. 

20 Cal. 609, Diss. But if such a suit be instituted, the 
institution of the suit has the effect of keeping the claim 
alive as against the person whose estate is attached 
under the Act. But where no such suit is filed, the- 
period during which the property was under attachment 
cannot be excluded by the mortgagee of the attached, 
property from limitation for instituting his suit on 
mortgage. (Das and All an son, JJ.) KHAIRULLAH 
Khan v . Each mi Ram. 7 Pat. 109= 

9 P. L. T. 252 = 105 I. C. 643 = 

A. I. R. 1928 Pat. 179. 

—S. 3—Interpretation. 

_For the purpose of ascertaining the intention of the 

statute it is not necessary to draw a distinction between 
institution of suit and issue of summons. Regard should 
be had to the general scope of the statute. (Das, James 
and Rowland, JJ.) MAHABIR PROSAD v. BHUPAL 
Ram. 10 P. L. T. 879 = A.I.R. 1929 Pat. 694 (F.B.). 

- “Such debts and liabilities ” mean "'all debts and 

liabilities to which the holder is subject.” 

The words “ such debts or liabilities ” in S. 3 no doubt 
refer to the debts and liabilities mentioned in S. 2-A, 
but the Act contemplates that the holder should disclose 
all debts and liabilities to which the holder is subject 
and “ such debts and liabilities ” must mean “ all debts 
and liabilities to which the holder is subject.” (Das and 
Ross , JJ.) PURNENDU NARAIN v. MUKHAN LAL. 

7 Pat. 480 = 10 P. L. T. 21 = 112 I. C. 236= 

A. I. R. 1928 Pat. 457. 

—S. 3—Interpretation and Scope. 

- A Court is incompetent to execute a decree in res¬ 
pect of debts or liabilities of defaulting proprietor 
except debts due or liabilities incurred to Government . 

The words 44 process as aforesaid ” in para. (£), S. 3,. 
must mean 44 process for or in respect of such debts and 
liabilities ” and the words that follow, namely, 44 except 
for or in respect of debts due, or liabilities incurred to 
Government ” support this view and, therefore, a Court 
is incompetent to execute a decree in respect of debts or 
liabilities of the defaulting proprietor except debts due 
or liabilities incurred to Government. (Das and Ross 
JJ) PURNENDU NARAIN 7'. MAKHAN LAL. 

7 Pat. 480 = 10 P. L. T. 21 = 1121. C. 236 = 

A. I. R. 1928 Pat 457- 

- Scheme of payment of debts by manager , and 

approval of scheme by Commissioner—Period during 
which estate is under protection under Act excluded in 
computing limitation — Manager—Liability of, in draw¬ 
ing up scheme—Determination of debt by manager not 
judicial decree. ' 

There is no doubt that the Act is inartistic in its 
drafting. Too strict interpretation cannot be placed on 
S. 12. It could never have been in contemplation of 
the Legislature that the mere approval by the Commis¬ 
sioner of a scheme should for ever deprive all creditors 
of redress. The first clause of S. 3 becomes ineffectual 1 
when the vesting order itself is cancelled by a subse¬ 
quent notification by merely drawing up a scheme for 
payment. The manager does not make himself liable 
to creditor since there is no contract between the mana- 
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ger and the creditor. The determination of a debt by 
the manager is not a judicial proceeding and his decision 
as to what the debt is does not amount to a decree. 
The word bar ” in regard to pending proceedings in 
cl. (1) of S. 3 means that all pending proceedings shall 
be stayed. ( Adami and Knlwant Sahay, JJ.)'' 

Mathura prosad Singh v. Jageshwar Prasad 1 
Singh. 5 Pat. 404 = 1926 P. H. C. C. 65 = 1 

94 I. C. 624 = A. I. R. 1926 Pat. 260. 
—S. 3—Mortgage suit. 

- Mortgage suit is pending till a final decree is 

passed or the same beuvus tarred by limitation — 
C. P. Code , 0 . 34. j 

A mortgage suit does not come to an end with the 
preliminary decree and the proceedings are still pending 
at least until a final decree is made or the same be° | 
comes barred by limitation. Therefore, proceedings in 
a mortgage suit are deemed to be pending within the 
meaning of S. 3 of the Chota Nagpur Encumbered 
Estates Act after preliminary decree has been passed 
and before application for a final decree has been made. 
{Dawson Miller, C. J. and Foster , /.) TEKAIT 

Mahabir Prasad Narayan Deozl Chota Nagpur 
Banking Association, Ltd. 1926P.H.C. C. 358 = 
8P.L. T. 189 = 99 1. C. 959 = A.I.R. 1927 Pat. 105. ! 
—S. 12—Effect. I 

- Alienation is void from beginning although i 

charge good for holder' 1 s lifetime. 

S. 12 provides that an alienation is void from the 
moment of such alienation although it suggests that a 
charge may be good for lifetime of the holder of the 
property. {Das and Adami , //.) BageSWAR] 
CHaran v. JaGarnath Kuari. 8 Pat. 549 = 

1151. C.699 = A.I.R. 1929 Pat. 117. 
—S. 12—Interpretation and scope. 

- Though under the Act the estate is to be restored 

at end of management, only to the heir, he can be ousted 
through a Civil Court by a devise ". 

It is true the Act recognises only the heir and not the 
devisee, and the restoration of the estate is to be made 
to the heir on the death of the holder. But under S. 23, 
the Civil Courts in Chota Nagpur have jurisdiction to 
entertain and dispose of suits relating to the succession 
to immovable property. “Succession” would include 
intestate as well as testamentary succession, so that 
although the heir would be restored to possession and a 
person claiming under a testamentary disposition would 
have to establish such claim in the Civil Court the pos¬ 
session of the heir would be subject to the result of such 
suit. {N. R. Chatterjee and Chotzncr , //.) PROTAP 

Chandra v. Jagadish Chandra. 40 C. L. J. 331 = 

82 I. C. 886 = A. I. R. 1925 Cal. 116. 
—S. 12—Revival of proceedings. 

- Holder restored to property but not under cir¬ 
cumstances jnentioned in Cl. (2)— Proceedings stayed 
under S. 3 cannot revive. 

It is impossible to hold that there is a revival of pro¬ 
ceedings w r hich were stayed under the provision of S. 3. 
where the holder of the property or his heir has been 
restored but not under the circumstances mentioned in 
the second clause of the section. {Das and Allanson , 

//.) Khairullah Khan v. Panslay Lachmi 
Ram. 7 Pat. 109 = 1051. C. 643 = 9 P. L. T. 252 = 

A. I. R. 1928 Pat. 179. 

—S. 12—Scope. 

- 'Enforcing mortgage and not personal covenant 

implied in the mortgage is prohibited. 

AH that is prohibited or meant to be prohibited is the 
alienation of the property or the creation of any charge 
on the property without the sanction of the Commis¬ 


sioner. There is nothing in the section to suggest that 
a person who is affected by the Act is debarred from 
borrowing money altogether. Though a mortgage can¬ 
not be enforced against the propeity under the terms of 
the Act the personal covenant to repay which is always 
implied in a mortgage can be enforced. A.I.R. 1925 
Pat. 470, Foil.; A.I.R. 1916 P. C. 59, Dist. {Das and 
Fazal Ali, JJ.) BALMUKUND v. BHAGWAT NARA- 

van. 8Pat. 212 = 121 I. C. 367 = 11 P.L. T. 258 = 

A. I. R. 1929 Pat. 375. 

—S. 12—Applicability. 

- Duly alienations inter vivos and not wills are 

referred to. 

S. 12-A refers to alienations inter vivos and not to 
wills. And if the expression “alienate” has been used 
in that sense in S. 12-A, it should be taken to have 
that meaning in S. 3 also, unless it is clear that some 
other meaning was intended. {A r . R. CJiatterjce and 
Chotzncr . JJ.) Pra'JAB CHANDRA £/. JaGDISH 
CHANDRA. 40 C. L. J. 331 = 82 I. C. 886 = 

A. I. R. 1925 Cal. 116. 

- Property released on 2-10-1915 — Mortgage on 

10-10-1915 was held void. 

The estate was attached under the provisions of the 
Encumbered Estates Act: but it was released on the 2nd 
October, 1915. On 10th October, 1915; a mortgage of 
the property was executed. 

Held, that the mortgage was void under the provision 
of Sub-S. (1), Cl. {b) read with Sub-S. 3 of S. 12-A of 
the Encumbered Estates Act. {Das and Adami, JJ.). 
Ladu Narain Singh v. Goberdhan i>as. 

4 Pat. 478= 861. C. 721 = 6 P. L. T. 497 = 
1925 P.H.C.C. 104 = A. I. R. 1925 Pat. 470. 

—S. 17—Powers of Managers 

Contract made with Bengal Government does not 
bind the estate—Powers of manager under the Act dis¬ 
cussed. 

Under the Act the owner is disabled not only from 
acts of management but from mortgaging, charging, 
leasing or alienating the property, whereas on the other 
hand the manager is vested and alone vested with such 
powers. Therefore a contract for sale for part of such 
estate entered into w-ith Lieutenant-Governor of Bengal 
is neither binding on the manager nor on the estate. 
{Lord Shaw.) PJUKUMCHAND v. 1<AN BAHADUR 
SINGH. 511. A. 208 = 80 I. C. 841 = 3 Pat. 625 = 
34 M.L.T. 120 = 22 A.L.J. 935 = 5 L. R. P. C. 190 = 
29 C.W.N. 342 = 1924 M.W.N. 710 = 21 M.L.W. 1 = 

5 P. L. T. 639 = 3 Pat. L. R. (Civ.) 157 = 
A. I. R. 1924 P. C. 156 = 47 M. L. J. 562. (P.C.) 

—S. 23—Jurisdiction of Civil Court. 

- Though under the Act the estate is to be restored 

at end of management, only to the heir, he can be ousted 
through a Civil Court by a devisee—Encumbered Estates 
Act {VI of 1876), 12. 

It is true the Act recognises only the heir and not the 
devisee, and the restoration of the estate is to be made 
to the heir on the death of the holder. But under S. 23, 
the Civil Courts in Chota Nagpur have jurisdiction 
to entertain and dispose of suits relating to the succes¬ 
sion to immoveable property. “Succession” would 
include intestate as well as testamentary succession, so 
that although the heir would be restored to possession 
and a person claiming under a testamentary disposition 
would have to establish such claim in the Civil Court the 
possession of the heir would be subject to the result of 
such suit. (N. R. Chatter jee and Chotzner, JJ.) Pro 

tap Chandra v. Jagadish Chandra. 

40 C. L. J. 331 = 82 I.C. 886 = A.I.R. 1S25 Cal. 116. 
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CHOTA NAGPUR ENCUMBERED ESTATES 
(AMENDMENT) ACT (B. & O. VIII OF 1922). 

—Applicability. 

- Act applies rani to estates zested before it came hi 

force. 

The prov isions of the amending Act were intended to 
apply to estates already under management as well as to 
those which might be vested in a manager subsequently. 
The provisions relate to procedure only and no question 
of vested rights arises. ( Dawson Miller , C.J. and 
Foster , /.) "TeKAIT MAHABIR PRASAD NARAYAN 

Deo v. Chota Nagpur Hanking association, 
Ltd. 1926 P. H. C. C. 358 = 99 I. C. 959 = 

8 P. L. T. 189 = A. I. R. 1927 Pat. 105. 
CHOTA NAGPUR LANDLORD AND TENANT 
PROCEDURE ACT(I OF 1879 )—see Column 1079. 

CHOTA NAGPUR TENANCY ACT (BENGAL 
ACT VI OF 1908). 

—Application. 

-Provisions of the Act, are provisions which primarily 

affect and regulate the lelationship between the landlord 
and tenant, and not the rights of the tenant in relation¬ 
ship to third persons. (Kulwant Sa/iay and Macpher- 
son , //.) M r. KISHUNI KUAR v. ANPU iMAHTON. 
10P.L.T. 595=120 I.C. 300 = A.I.R. 1929 Pat. 734. 
—Entry in Khewat as Khuntkatti. 

- Entry of certain persons in khewat as having 

khuntkatti rights under the proprietor of the village 
doesn't necessarily sin w that they were permanent 
tenure-holders. 

Where in the khewat the plaintiffs were shown as 
having khuntkatti rights in the lands in question under 
the proprietor of the ullage, 

Held, that the suivey entry does not necessarily show 
that the plaintiffs possessed the right of a raiyat having 
khuntkatti rights and that it cannot be definitely said 
that the plaintiffs were permanent tenure-holders and 
not temporary tenure-holders. ( Jwala Prasad and Pass, 

//.) Jeo Lal Singh v. Wazir Narain Singh. 

2 P. L. T. 638 = 63 I. C.764 = A.I.R. 1921 Pat. 426 

—Entry in Record of-Rights. 

- Entry in record-of-rights showing relationship 

of landlord and tenant is sn/fieient basis for suit for 
rent in Revenue Court. 

That the Record-of-Rights showed the relationship of 
landlord and tenant is sulficient basis for the suit in the 
Revenue Court for rent under Act although that rela¬ 
tionship may not be admitted. ( Das and Ross,JJ.) 

Rachunandan Saha v. Kamakhya Nakayan 
Singh. 11 P.L.T. 387 = 120 I. C. 35 = 8 Pat. 581 = 

A. I. R. 1930 Pat. 24. 

—Exemptions from sale. 

- Rent decree —Execution—Court cannot exempt 

any portion f holding f rom sale. 

There is nothing in the Act which would authorise the 
Court to exempt from sale in execution of rent decree, 
any portion of a holding or to forbid an intending pur¬ 
chaser to bid for a portion of it. The order of Court 
exempting the portions of the holding from sale is with¬ 
out jurisdiction and the sales themselves which purport 
to exclude the portions of the holdings which were put 
up for sale are also clearly without jurisdiction. ( Coutts 
and Das , //.) (KUMAR) RaMYAP SlNGH v. CHHEniA 

Barhi. 1 Pat. 750 = 71 I. C. 345 = 4 P. L. T. 439 = 

A. I. R. 1923 Pat. 64. 

—Goraiti lands. 

- Goraiti tenure—Services refused by grantee — 

Zamindar can eject grantee. 

Where the lands were goraiti lands and the grantees of 
that land have refused to perform services the zemindar 
can resume possession by ejecting the grantee. 22 Cal. 
938, Foil. ( Das and Kulwant Sahay , JJ.) PULO NAIK 
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CHOTA NAGPUR TENANCY ACT (1908), S. 3— 

No presumption. 

V. BAGESHWARI Chakan. a. I. R- 1929 Pat. 587. 
—No notice necessary. 

- Giving of notice to under-raiyat is not necessary. 

Giving of notice to an under-raiyat before ejectment 
is not provided for by Chota Nagpur Tenancy Act and 
the Transfer of Property Act does not apply to such a 
case by reason of S. 117. Therefore want of notice does 
not deprive a mortgagor to take khas possession of land 
after redemption of mortgage. (Jwala Prasad and 
Wort, JJ.) JHAGRU MAIN v. RaGHUNATH. 

10 P.L.T. 625 = 119 I. C. 551 = A.I.R. 1929 Pat. 630, 
—Omission of definition of agricultural lands. 

- Definition of agricultural land appears pur¬ 
posely omitted. 

Agricultural land has not been defined in the Act, and 
it would appear that this omission is intentional. (Das 
and Ad ami y J J.) PP.ATAP UDA1NATH SAHA DEO v. 

Gobind Nath Saha Deo. 6 Pat. 48 = 

P. L. T. 641 = 97 I. C. 789 = A. I. R. 1926 Pat. 527. 
—Part purchaser in execution. 

_Where in execution of rent decree in respect of a 

holding, the decree amount is deposited in Court by the 
purchaser of part of the holding and the landlord with¬ 
draws such amount he is precluded from denying that he 
recognised the pait purchaser as co-tenant of the 
holding. ( Ross and Sen , JJ.) RaJENDRA NARAYAN 
Singh v. Mahesh Chandra. 1924 P.H.C.C. 281 = 

83 I.C. 203=6 P. L. T. 220 = 3 Pat. L. R. 268 = 

A. I. R. 1924 Pat. 669. 
—Under valuation in execution. 

- In execution sale under-valuation of property is 

material irregularity though valuation is not enforced 
by law . 

Though there is no provision in the Chota Nagpur 
Tenancy Act requiring the Court to assess the value of 
property sought to be sold, and there are no rules in the 
said Act requiring the parties to assess the value the 
mention of a low valuation in the sale proclamation at 
the instance of the decree-holder amounts to a material 
irregularity which will vitiate the sale if low price is the 
result of the sale. (1898) 20 All. 412, Appl. (Das and 
Rats, JJ.) Jagat Mohan Nath Saht v. Jaipal 
Singh 3 Pat. 325= 83 I.C. 772= 

5 P. L. T. 88 = A. I. R. 1924 Pat. 524. 
—S. 3—Decree for cess. 

-Provided certain formalities are adopted the 

decree in suit for cess operates as a rent decree. A.I.R, 
1922 Pat. 303, Foil. (Das and Adami , JJ.) SHRI- 
mati Tulshi Mahatan v. Gajadhar Marwari. 

6 Pat. 317 = 103 I. C. 464 = A.I. R. 1927 Pat. 266. 
—S. 3 - Interpretation. 

-Under the Act ient does not include personal ser¬ 
vices. (Das and Kulwant Sahay, JJ.) TULO NAIK v. 
BageSHWari Charan. A. I R. 1929 Pat. 587. 

-A landlord is not the same as a proprietor and a 

tenant may also be a landlord as defined in S. 3. 

( All an son , J.) LAL S.AHAI v. DEBA MuNPAR. 

105 I. C. 58 = A. I.R. 1928 Pat. 87. 

S. 3—‘Korkar’. 

-Korkar is land reclaimed from waste for the pur 

poses of rice cultivation. (Alla ns on, J.) LAL SAHA1 

V. Deba Mundar. 105 I. C. 58 = 

A. I. R. 1928 Pat. 87. 

—S. 3—No presumption. 

- Resnmable tenure—Grant to J and his brothers 

— Ps branch extinct — Grant cannot be presumed . 

Where a grant is made to ./and his brothers and not to 
/alone the mere fact that /’s branch has become extinct 
does not entitle the successors of the grantor to resume 
the grant so long as the branches of J y s brother are 
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CHOTA NAGPUR TENANCY ACT (1908), S. 3- 
Scope. 

also not extinct. (Das and Ada mi , JJ.) DeONATH 

Singh v. Debendranath Rai. 1231. c. 640 = 

A. I. R. 1930 Pat. 78. 

—S. 3—Scope. 

- Classification is not exhaustive and does not 

cover all tenants contemplated by S. 3 (26). 

The classification of tenants under S. 4 is not exhaus¬ 
tive. There are tenants, for example, tenants of private 
land who though they are tenants under the general de¬ 
finition of the tenant under S. 3 (26) are not tenants 
under S. 4 and as such are not dealt with by the Act. 
Such class of tenants is governed by the general law 
laid down in the Transfer of Property Act. A.I.R. 1922 
P. C. 142, Rel. on. (Jwala Prasad and Wort, JJ.) 

Pratap Udai Nath v. Jagannath. 

10 P. L. T. 453 = 1181. C. 305 = 
A. I. R. 1929 Pat. 444. 

—S. 3—Suit for cess. 

■Suit to recover cess—Revenue Court can try. 

A suit for recovery of cess is triable by the Revenue 
Court as under S. 3, Cl. (23) of the Chota Nagpur Ten¬ 
ancy Act, rent includes cess. (Das and Adami, JJ.) 

Tulsi Mahatani v. Gajadhar Marwari. 

6 Pat. 317 = 103 I.C. 464 = 
A. I. R. 1927 Pat. 266 

—S. 3—Usufructuary mortgage by landlord. 

* Usufructuary mortgagee of landlord’s interest be¬ 
comes landlord since mortgage—So where landlord 
making usufructuary mortgage of his interest sues for 
cess accruing due prior to mortgage date and obtains 
decree, that decree is not rent decree but merely money 
decree. A.I.R. 1914 P.C. Ill, Appl.; 18 C. W. N. 1016, 
Rel. on. (Das and Ross, JJ.) GOSAINDAS BaiSTAL v. 

Gopal Singh. 8 Pat 366 = 118 I. c. 727 = 

e , A. I. R. 1929 Pat. 321. 

—S. 4—Mundari Khuntkattidar. 

“ A Mundari Khuntkattidar is a tenant under S. 4. 
(Allansan, J.) Lal SaHI v. Deba MUNDU. 

„ 4 „ 105 *• C. 58 = A. I. R. 1928 Pat. 87. 

—S. 4—Scope. 

--The enumeration of tenants in S. 4 is not exhaus¬ 
tive. K Jwala Prasad and Ross , JJ.) JEOLAL SlNGH 
v. Wazie Narain Singh. 2 P. L. T. 638 = 

63 L C. 764 = A. I. R. 1921 Pat. 426. 

—S. 4—Thika dowami tenancy. 

' " Origin and nature explained. 

1 he name thika dowami is given in the Record-of- 
Rights to a cultivating tenancy which has arisen after 
the desertion of a village or part of a village by a khunt- 
katti founder’s family. When a family settles down on 
a deserted village site and carries on reclamation on 
land already cleared or partially cleared of jungle a 
tenancy arises which will not be within the definition of 
khuntkatti but which will be permanent and non-resum- 
.Ie« Such tenancies partake so much of a raiyali type, 
m being reclaiming tenancies, that in some old judgments 
the holders have been held to possess a right of occu¬ 
pancy in their tenure. But while by their nature and by 
custom they are permanent, neither permanency of rent 
nor tramferability (early partnership is not understood 
as transfer) is an inherent characteristic of the tenancies; 
periodical settlement of rent are made between landlord 
and tenant on the basis of the permanency of the ten- 
ancy. (Kulwant Safuiy and Macpherson, JJ.) KRISH¬ 
NA Prasad v. Budhan Manjhi. 7 Pat. 752= 

9P.L.T. 379 = 1111. C. 675 = 

q k n . A. I. R. 1928 Pat. 451. 

—o. o—Construction of lease. 

^ w , Tenu r e bolder—Execution sale—Pattak-Raiyat. 
Where a pattah grant something more than the mere 
gnt to cultivate, in fact, where it grants all the rights 
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CHOTA NAGPUR TENANCY ACT (1908), S. 11- 
Burden of proof. 

save and except the right to receive the rent payable to 
the superior landlord, the grantee comes within the de¬ 
finition of tenure holder under S. 5 of the Chota Nagpur 
Tenancy Act. Therefore there is no bar to the sale of 
his interest in execution of a decree. (Mullick and 
Jwala Prasad, JJ.) BAIKUNTHA GORAIN v G aNGA 

Prasad Trivedi. 70 I. c. 976 (Pat.) 

—S. 5—Nature of tenancy. 

- Whether person is tenure-holder or occupancy- 

raiyat is to be determined by intention at inception of 
tenancy of person acquiring right and not that of land¬ 
lord creating it. 

In deciding whether a person is a tenure-holder as 
shown in the Record-of-Rights or an occupancy-raiyat 
as he asserts relying on the original settlement, the Court, 
has to see what was the intention at the inception of the 
tenancy, and it is the intention of the person acquiring 
the right and not the intention of the landlord who 
creates it, that has to be looked to. (Das and Adami 

JJ.) Fuleshwar Singh v. Ambica Prasad. 

119 I. C. 545 = A. I. R. 1929 Pat. 220 
—S. 7—Dowami Thikas. 

- Dowami thikas are raiyati tenancies grown into 

tenures—Leases granted for reclaiming and settling 
land—Mere description of tenants as tenure-holders does 
not prove that their interest is not permanent. 

The tenancies of the type which are usually dealt with 

under the category of dowami thika are in fact raiyati 

tenancies which have grown into tenures. Where there 

is nothing in the kabuliyats to show that the lease was 

granted to the ancestors of the tenants for the purpose 

of collecting rents or bringing it under cultivation by 

establishing tenants upon it. But on the other hand 

these leases were given for the purpose of reclaiming the 

lands of the village and for bringing them into cultiva¬ 
tion. 

Held • that in origin the tenancy was essentially a 
cultivating or raiyati tenancy though it may now have 
all the appearance of a tenure and the mere fact that the 
tenants were described now as tenure-holders did not 
necessarily show that their interest was not permanent 

£ \ l): 1928 Pat. 451, Rel. on. (Kulwant Sahay and 
Fazl Ah , JJ.) JAGADISHWAR v. BULAK MaHTO 

10P.L. T. 359 = 121 I. C. 360 = 
A. I. R. 1929 Pat. 376. 
—S. 7—Who are Dowami Thikadars. 

' Ancestor of defendants-tenants reclat?nin cr and 
settling land from earliest times but not founder of 
village—Defendants are dowami thikadars. 

Even though the ancestor of the tenants through 
whom they claim dowami thikadari rights was not the 
founder of the village in the strict sense of the terms but 
if he came upon the scene during the earlier stages of re¬ 
clamation and did the most of the reclamation and 
otherwise improved and settled the land through himself 
and his partners as well as their descendants, it is im¬ 
possible to deny to the renants the status of a dowami 
thikadar. (Kulwant Sahay and Fazl Ali . JJ.) Jag A- 
dishwar v. Bulak: Mahto. 10 p. L T. 359 = 

1211. C. 360 = A. I. R. 1929 Pat. 376’ 

—S. 11—Burden of proof. 

Onus of proof of registration is on claimant for 

rent. 

The onus of proving registration is on the plaintiff 
whose claim for rent is questioned on the ground of non' 
registration under S.'11. 23 I.C. 844 Dist. ( Coutts and 
Macpherson , //.) SHIVASAHAY Ram v. SHIVA BHO- 

JANLal. 2 P. L. T. 580 = 641.0.358 = 

1921 P. H. C. C. 355 = 6 P. L. J. 677 = 

A. I. E. 1921 Pat. 357. 
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CHOTA NAGPUR TENANCY ACT (.1908), S. 11. [ CHOTA NAGPUR TENANCY ACT (1908), S. 46 
—Effect of unregistration. 1 —Applicability. 


—S. 11—Effect of unregistration. 

- Registration is imperative for maintainability of I 

suit for rent—Decree cannot be obtained first and exeat- i 
ted after registration. 

In the absence of registration under S. 11, the trans¬ 
feree cannot maintain a suit for rent at all. It cannot 
be held that registration may be made after the suit has i 
been filed and a decree has been obtained therein and I 
that the decree may be executed after such registration. I 
1917 P.H.C.C. 63 Dist. ( Contts and Macpherson, JJ .) 1 

Shivasahay Ram v, Shiva bhajanlal. 

2 P. L. T. 580 = 641. C.358 = 
1921 P. H. C. C. 355= 6 P. L. J. 677 = 

A. I. R. 1921 Pat. 357. 
—S. 14—Effect of resumption. 

- Resumption of Jagir tenure annuls all Sub- 

tenures—Lands on which mines sunk are excepted—Onus 
of proof of consent. 

“ Land whereon a mine has been sunk under lawful 
authority is expressly excepted from annulment by 
exception (a) of S. 14. When a jagir tenure is resumed all 
sub tenures created by the previous Jagirdars are annul¬ 
led and became void, and not merely voidable. The 
words “ grantee or any of his ancestors” clearly mean 
‘ succeeding grantees’ and under tenures, created by 
whichsoever grantee (who successively held the tenures), 
would be annulled on resumption. To prove consent 
to the under-tenure is upon him who asserts it. A 
grantee or any of his successors could not create an 
under-tenure to exceed in duration the subsistence of 
their own tenure. S. 14 expressly provides that on 
resumption of the tenures all sub-tenures granted by 
the grantee of tenure whom he succeeded should be 
deemed to be annulled. 27 Cal. 156,24 Cal. 7l5 and 
17 M.L.J. 598 Foil. (Ad ami , /.) MAHARAJA PRATAB 
v. SUNDERBANS KOER. 71 I. C. 999 = 

3 P. L. T, 628 = 24 Cr. L. J. 279 = 

A.I.R. 1923 Pat. 76. 


A Thiekadar cannot acquire occupancy or non¬ 
occupancy right in the land that he cultivated as a 
thiekadar , under the sections. {Adami and Bucknill y 

//.) rajanath Singh v. Wahid Khan. 

3 Pat. L.T. 107=1921 P. H. C. C. 296 = 

A. I. R. 1922 Pat. 28. 

—S. 23—Testamentary Disposition. 

- Testamentary disposition of rayati holding in 

favour of third persons. 

Although testamentary disposition by a raiyat in 
| respect of his holding may or may not be binding upon 
I the landlord there is nothing in the provisions which 
would prohibit such disposition in relation to third 
1 persons. {Kulwant Sahay and Macpherson , //.) 

1 Mr. KISHUNI KUAR v. ANDU MAHTON. 

; 10 P. L.T. 595 = 120 I.C.300 = 

A. I. R. 1929 Pat. 734. 

- Raiyat can make valid testamentary disposition 

and it can be challenged only by landlord. 

A raiyat governed by theChota Nagpur Tenancy Act, 
can make a valid testamentary disposition of his occu¬ 
pancy holding and such disposition cannot be challenged 
by persons other than landlord ; A. I. R. 1929 Cal. 127; 
A. I. R. 1922 Pat. 114 (F.B.). Ref. 42 Cal. 254; 18 C. 
i W.N. 1294 and 22 C.W.N. 474, Piss. from. {Kulwant 
Sahay and Macpherson , //.) MT. KISHUNI KUAR 
v. ANDU MAHTON. 10 P. L. T. 595 = 

120 I. C. 300 = A. I. R. 1929 Pat. 734. 

—S. 25—Scope. 

i - Occupancy tenant—Enhancibility of rent is ordi - 

I nary incident. 

Enhancibility of rent is an ordinary incident of occu¬ 
pancy holding, but there is nothing incompatible bet¬ 
ween the nature of an occupancy holding and fixity of 
rent under Chota Nagpur Tenancy Act. {Adami and 
Scroope,//.) ACHAIMBI MAHATA v. RAJ KUMAR 

Tekait. IIP. L.T. 251 = 

A. I. R. 1930 Pat. 392. 


3 


—S. 14—Limitation. 

- Limitation for annulling starts from date of the 

suit—Resumption occurs on unequivocal demand for 
re-entry — Sub-tenancy by successor de facto is covered by 
the section. 

Limitation for annulling sub-tenancy under S. 14 
starts from the date the suit to resume the tenure is 
filed and not from the date of actual resumption. The 
word ‘resumption ’ does not mean in S. 14 actual re¬ 
entry upon or actual physical possession of the tenure 
nor does it refer to the happening of an even entitling 
the landlord to resume the tenure. Resumption means 
nothing more than an unequivocal demand for posses¬ 
sion so as to operate as a final election by the landlord 
to re-enter. The word ‘ successor ’ in S. 14 includes a 
successor dc facto. Sub tenancy created by a successor 
de facto is one contemplated under S. 14. {Das and 
Ross, //.) Kamakshya Narain Singh v. Suraj 
Nath Misra. 3 Pat. 320 = 

78 I. C. 474 = 5 P. L.T. 85 = 
2 Pat. L. R. (Civ.) 69 = 1924 P. H.C. C. 60 = 

A. I. R. 1924 Pat. 449. 

—S. 19—Scope. 

S. 19 is confined to “ land for the time being held by 
him as a raiyat ” and in the village of which he is a 
-ettled raiyat; (1919) P.H.C.C. 235 and 14 C.L.J. 170 
Dist. {Kulwant Sahay and Dhavle, JJ.) JOY CHAND 
Kumar v. Bhutnath Khan. 11 P. L. T. 207 = 

A. I. R. 1930 Pat. 236. 

—S. 20—Thiekadar. 

■ Ss. 20 and 39— Thiekadar cannot acquire oecu- 
paa y right in the land held under a thicka. 


—S. 26— Intention and effect. 

- The section does not invalidate agreements which 

were valid at their inception—Chota Nagpur Landlord 
and Tenant Procedure Act , S. 21. 

S. 26 was not contemplated to invalidate agreements 
which were valid in their inception but to validate 
agreements in special cases out of such agreements as 
would otherwise have been invalid owing to the provi¬ 
sions of S. 21 of the Chota Nagpur landlord and 
Tenant Procedure Act. {Ross and Sen, J J .) BHOLA 

Nath Majhi v. Shiva Prasad Sinha. 

6 P. L. T. 144 = 82 I. C. 988 = 
1924 P.H.C.C. 307 = A. I. R. 1925 Pat. 297. 

—S 41—Scope. 

- Non occupancy raiyat. 

Where a non-occupancy raiyat is admitted into the 
land under a registered lease for a term, he is liable to 
ejectment under S. 41, Cl. {d) upon the termination of 
that period. {Mullick and Kulwant Sahay, //.) 

rikhi Nath Kuari v. Rango Mahto. 

7 Pat. 675 = 9 P. L.T. 811 = 110 I. C. 494= 

A. I. R. 1929 Pat. 18. 

—S. 46—Applicability. 

- Surrender to landlord or sale by tenant to 

stranger with consent of landlord is not invalid. 

It is open to a tenant to give back his holding or to 
let his landlord take his holding (/.<*., surrender it) 
for a pecuniary consideration. A surrender is not a 
transfer within the meaning of S. 46. Even where a 
third party had paid consideration to a tenant as a result 
of which the tenant had agreed with the landlord 
to surrender his holding whilst the landlord had agreed 
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CHOTA NAGPUR TENANCY ACT (1908), S. 46 
—Jurisdiction of civil court. 


CHOTA NAGPUR TENANCY ACT (1908), S. 52 
—Suspension of right to rent. 


to resettle the property with the person who had given 
the consideration to the outgoing tenant. Held , this 
circuitous arrangement could not in law be regarded as 
definitely illegal. ( Bucknill.J.) BariO SanthaL v. 
Fakir Santhal. 75 1 q 60 i = 

A. I. R. 1924 Pat. 793 

—S, 46—Applicability. 

-The mere fact that the plaintiff misdescribed the 

defendant as korfa raiyat in his notice, although he 
was actually a trespasser, cannot exclude the jurisdic¬ 
tion of the civil Court and bring the case within the 
provisions of S. 46 of the Chota Nagpur Tenancy Act. 
{James and Chatter,ji , JJ .) MUCHI RAM BaGAL v. 

Balaram Bhumi. 11 p l.T. 539. 

—S. 46 (4)- Jurisdiction of civil court. 

- Suit by landlord to eject under-raiyat does not 

lie in civil Court. 

If in a suit to eject a party the landlord admits that 
the party was his under-raiyat and it is also found to be 
so from evidence, the suit is not maintainable in the 
civil Court, for under S. 46 (4) the remedy of the land¬ 
lord is by way of an application within three years of 
the expiration of the period for which the lease was 
granted to the Deputy Commissioner to put the landlord 
in possession. {Das and Kulwant Sahay, J J.) SlTA 

Majhi v. Karlick modi. 

A. I. R. 1929 Pat. 577 (1). 

Claim made by the landlord not ccming under 
l). 46 (4)— Jurisdiction of the civil Court is not ousted. 

The Chota Nagpur Tenancy Act makes no provision 
for suits to eject under-raiyats, but it does make provi¬ 
sion for suits to eject raiyats and non-occupancy raiyats. 
All that it provides for the ejectment of under-raiyats is 
that the Deputy Commissioner may entertain an appli¬ 
cation for the ejectment of an under-raiyat under the 
circumstances provided in Cl. (4), S. 46. If the claim 
made by the landlord is such that he cannot ask the 
Deputy Commissioner to intervene, then the jurisdiction 
of the Civil Court is not ousted ; 9 W.R. 5l3, 14 C.W. 
N. 297 ; and 23 I. C. 407 ; Foil.: A. I. R. 1926 Patna 
403, Dist. ( Mullick , /.) CHINTA Saha v. Mt. 
Budhan Sahun. 108 I. C. 887 = 

A. I. R. 1928 Pat. 232. 

—S. 46—No period fixed. 

- When no period fixed , lease is for five years only. 

In the absence of definite period agreed to between 
the parties a lease of a holding continues to be governed 
by S. 46 and is legal only for a period of five years, a 
term fixed by statute. Therefore, suit for ejectment in 
such case lies to revenue Court : A. I. R. 1926 Pat. 403 
Ref. {Das and Wort , //.) JYOTIRMOY MANDAL v. 

BANAM Ali. 10 P. L. T. 661 = 121 1.c. 328 = 

A. I. R. 1929 Pat. 635. 
—S. 46—Retrospective effect. 

-S. 46 clearly shows that it is intended to be re¬ 
trospective except as regards transactions after 1903. 
{Mullick. Ag. C. J. and Jwala Prasad , /.) SUKUL 
Lakhpat Ram v. Raghu Koeri. 8 P. L. T. 850 = 

1051. 0. 33 = A. I. R. 1928 Pat. 109. 
—S. 46—Scope. 

—-The house and homested lands of an insolvent 

raiyat forming part of his raiyati holding cannot be sold 
by the receiver in insolvency in view of the provisions 
of Ss. 46 and 47. ( Ross and Allanson, JJ.) KaMaKHYA 

Narain Singh v. ramsaran Lal. 8 P. L. T. 669 = 

106 I. C. 298=A.I. R. 1927 Pat. 353. 

~ Suit for ejectment of under-tenant by his imme¬ 
diate landlord is barred as application lies under S. 46 
to Deputy Commissioner . 


Under S. 46 an application for the ejectment of an 
under-tenant was cognizable by the Deputy Commisioner 
and under Cl. ( 8 ) of S. 139, as it stood before the 
amendment of 1920; and as it still stands an applica- 
tion under S. 46 is an application cognizable by the 
l Deputy Commissioner. Thus it seems clear that under 
the teims of S. 139-A no suit could be brought in the 
civil Court for the ejectment of an under-tenant by his 
1 immediate landlord. {Das and Adami, JJ.) MADHAB 

Poddar v. Lall Singh Bhumij. 6 Pat. 69 = 
8 P. L. T. 231 = 1926 P. H. C. C. 288 = 97 I.C. 175 = 

A.I.R. 1926 Pat. 403. 
—S. 46—Year to year Tenancy. 

- Act does not recognize tenancy of raiyat from 

i year to year — S. 46 forbids it. 

The Act does not contemplate creating of an under- 
raiyat a tenant from year to year. This is expressly 
forbidden by S. 46 of the Act which does not recognize 
the lease by a raiyat for a period exceeding five years. 
{Jwala Prasad and Wort, JJ.) JHAGRU MIAN v. 
RAGHUNATH. 10 P. L. T. 625 = 119 I. C. 551 = 

A.I.R. 1929 Pat. 630. 
—S. 47—Sale in Contravention. 

- Sale of raiyati holding in contravention of S. 47 

cannot take place—Objection is not necessary. 

It is altogether illegal to sell a raiyati right in land 
even in execution of a decree or order directing such a 
sale. Not only may an objection be taken in execution 
that the land sought to be sold in execution is not sale¬ 
able but whether the judgment-debtor took the objec¬ 
tion or not, the sale of a holding which is found to be 
raiyati cannot take place in face of clear provisions of 
S. 47, A I.R. 1928 Pat. 227 Foil. {Kulwant Sahay and 
Dhavle, JJ.) JOY CHAND KUMAR v. BHUTNATH 

khan. 11 P. L. T. 207 = A. I. R. 1930 Pat. Z&%. 
—S. 47—Sale in execution. 

Sale of a raiyati holding cannot take place even 
in execution. 

Even if there is a mortgage decree for the sale of a 
raiyati holding such a decree cannot be executed. Not 
only may an objection be taken in execution that the 
land sought to be sold is not saleable, but it is the duty 
of the executing Court itself to endeavour to prevent 
abuse of its process in contravention of S. 47 : 49 Cal. 
534 and 1 P. L. J. 33 Foil. {Kulwant Sahay and Mac - 
pherson , JJ.) RUP NATH MANDAL v. JAGANNATH 
MANDAL. 7 Pat. 178 = 9 P. L. T- 228 = 

107 I. C. 146 = A. I. R. 1928 Pat. 227. 
—S. 50—Dismissal of application. 

-Application under S. 50 by landlord—Title 

denied by tenant—Application dismissed but not on the 
ground of denial of title—Tenand is not liable to be 
ejected. {Adami and Macpherson, JJ.) BHIMKU 

Sanar v. Bengal Nagpur Coal, Ltd 

1926 P. H. C.O. 332 = 97 I. C. 123 = 

8 P. L. T. 171 = A. I. R. 1927 Pat. 57. 
—S. 52—Suspension of right to rent. 

- *.Landlord and tenant —Suit to recover arrears of 

rent—Limitation -Co-sharer landlords—Apportionment 
of rent—Suspension of right to recover rent. 

Under Ss. 52 and 234 of the Act, rent falls due on 
the last day of each quarter of the agricultural year. A 
suit for arrears of rent should be brought within three 
years from the end of the agricultural year in w T hich the 
arrears became due. Where, however, a co-sharer land¬ 
lord brings a suit for apportionment of rent making the 
tenants and the other co-sharers parties to the suit the 
right to recover rent is deemed to be, held in suspense 
till a decree is passed in the suit. {Jwala Prasad. /.) 

Midnapur Zemindary Company v. Jaga Nath 
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CHOTA NAGPUR TENANCY ACT (1908), S. 63 
—Appeal against order. 

Sakangi. 59 I. C. 314 (Pat.). 

— S. 63—Appeal against order. 

- Order under »y. 03 is appealable under S. 215 

and not under Criminal Procedure Code. 

An order tinder S. 63 shall have the force and effect 
of a decree of a civil Court and consequently it follows 
that any procedure to be adopted by a party subsequent 
to the making of that order cannot be governed by the 
Code of Criminal Procedure but comes under S. 2l5 and 
the appeal lies to the officers named therein. {Adami 
and Wort , JJ ) KRISHNA PRASAD v. EMPEROR. 

7 Pat. 421 = 9 P. L. T. 496 = 29 Cr. L. J. 420 = 

108 I. C. 556 = 10 A. I. Cr. R. 154 = 


A. I. R 1928 Pat. 370 

• 

_S 64 —Ejectment of tenant 

--—Where the tenants reclaimed lands of a certain 

village and Mundari Khuntkattidar sued as Maliks to 
eject them after the expiry of two years from the com¬ 
mencement of that reclamation. 

Held they cannot be ejected from the land as the suit 
was barred under S. 64 (3). {Allanson, J.) LAL SaHI 

v. DEBA MUNDA. 105 I. C. 58 = 

A. I. R. 1928 Pat. 87. 

—S. 64—Korkar. 

_It is n ot merely a tenant or resident of a village 

who can make Korkar in that village. A. I. R. 1921 Pat. 
506. Foil. ( Allanson , /.) LAL SAHI v. I)EBA 
Munda. 105 I. C. 58 = A. I. R. 1928 Pat. 87. 

—S. 67 —Failure to apply for ejectment. 

- Korkar land—Occupancy right acquisition of 

ejectment. 

Under S. 67 of the Chota Nagpur Tenancy Act, 1908, 
a raiyat who cultivates or holds, lands which he or any 
member of his family has converted into korkar has a 
right of occupancy therein. Nothing in the definition of 
korkar expressly or impliedly'requires that the cultivator 
who artificially levels or embanks land primarily for the 
cultivation of rice must at the time when he commences 


the preparation of the land for cultivation be a raiyat of 
the landlord of such land or of the village wherein the , 
land is situated. If no application to the Deputy Com¬ 
missioner for the ejectment of the korkardar has been 
made by the landlord within two years from the time 
when they commenced to convert the lands into korkar 
the consent of the landlord to the conversion is, under 
the provisions of S. 64 (3) deemed to have been given, 
and they are not only raiyats of the landlord but have 
under S. 67, also an occupancy right in the lands and 
cannot be ejected. ( Coutts and Maephrrson, J J.) 

Parashram Deogharia v. protaop Udai Nath 
SaHI Deo. 2 P. L. T. 635 = 631. C. 783 = 

A. I. R. 1921 Pat. 506. 

—S. 67— Jalsasan tenure. 

- Jalsasan tenure cultivated by raiyat becomes 

occupancy holding. 

In the absence of anything to show that the tenancy 
created was in the nature of a tenure, the definition of 
the word “korkar” including jalsasan given in S. 3 (13) 
read with the statutory provision in S.67 inevitably leads 
to the conclusion that a jalsasan tenure cultivated oi 
held by a raiyat comes to be an occupancy holding. 
A. I. R. 1921 Pat. 506, Rel. on. ( Jivala Prasad and 
Wort, JJ.) Jhagru Mian v. Raghunath. 

10 P. L. T. 625 = 119 I. C. 551 = 

A. I. R. 1929 Pat. 630. 

—S. 71—Intention of amending Act. 

-— Amending Act (1920) was not intended to take 

away vested rights under old Aet.—Bihar and Orissa 

Act, VI of 1920, Ss. 38 and 39. 


CHOTA NAGPUR TENANCY ACT (1908), S. 74- 
A—Applicability. 

The amending Act of 1920 was not intended or ex¬ 
pressed to have retrospective effect. A suit for possession 
by tenant against his landlord in 1921 the cause of action 
for which arose in 1919 was held to be cognizable by 
civil Court. {Adarni and Bucknill , JJ.) CHOTE LAL 

Nand Kishore Nath Shah Deo v. Tula Singh. 

8 P. L. T. 397 = 1926 P. H. C. C. 293 = 

97 I. C. 608 = A. I. R. 1926 Pat. 561. 

—S. 71—Tenant’s status. 

- Suit for possession by tenant against landlord _ 

Question of tenant's status is immaterial. 

This question of the status of the tenant makes no 
difference in determining whether a suit is a suit by a 
tenant to recover possession from his landlord. {Adami 
and Bucknill , J J.) CHOTE LAL NaND KlSHORE 

Nath Shah Deo v. Tula Singh. 8 P. L. T. 397= 

1926 P. H. C. C. 293 = 97 I. C. 608 = 

A. I. R. 1926 Pat. 661. 
—S. 72—Incumbrance by tenant. 

- Does not contain profusion similar to Cl. (6) of 

S. 86 of B. T. Act—Incumbrance by tenant is not bind¬ 
ing on landlord. 

The provisions contained in S. 72 of the Act are 
similar to those contained in S. 86 of the B.T. Act with 
this difference that the provisions contained in clause ( 6 ) 
of the B. T. Act do not find place in S. 72 of the Chota 
Nagpur Tenancy Ai t. The absence of a provision similar 
to clause ( 6 ) of S. 86 of the B. T. Act from S. 72 of the 
Chota Nagpur Tenancy Act leaves no power to surrender 
conferred by the section, unhampered by the existence of 
any incumbrance over the property. Therefore in spite 
of a prior sale or mortgage by a raiyat he is free to 
exercise his right of surrender of the holding in favour 
of the landlord, for under clause (2) of S. 46 no transfer 
by a raiyat of his right in his holding on portion thereof 
is binding on the landlord unless it is made with his 
consent in writing. 25 C.W.N. 29 (F.B ) Dist. ( Jwala 
Prasad and Ross, JJ.) R AMOR AON DOMAN KALAL. 

2 Pat. 898 = 75 I. C. 209 = 4P.L. T. 562 = 
1924 P. H. C. C. 117 = A. I. R. 1924 Pat. 100. 

—S. 72 —Rights of under-raiyat. 

-S. 72, Cl. (4), does not require an ejectment suit 

to be brought against the under-raiyat, nor is any notice 
or formality necessary to eject him. The landlord is 
entitled to enter on the holding immediately after sur¬ 
render by the raiyat and either let it to another or take 
it under cultivation. The right of an under-raiyat ceases 
after surrender by the raiyat and he becomes a trespasser 
so far as the landlord is concerned. 40 Cal. 858; 4 C. 
W. N. 792; A. I. R. 1922 Pat. 197; and A. I. R. 1926 
Pat. 244 foil. ( Jwala Prasad, J.) llARPRASAD 
Singh v. HULSAN Chamar. 10 A. I. Cr. R. 420 = 
110 I C. 98 = 9 P. L. T. 728 = 29 Cr. L. J. 642. 

—S. 74—No retrospective effect. 

- The section has no retrospective effect . 

S. 74 apparently cannot possibly have retrospective 
effect inasmuch as it affects the substantive rights of 
parties. Therefore, all agreements entered into prior to 
the date when the Act came into operation would obvi¬ 
ously be beyond the scope of the section. The section 
contemplates only the case of a lease executed “ with a 
view to the continuance of such occupation. ” (Ross and 

Sen, JJ.) Bhola Nath Majhi*. Siva Prasad 
Sinha. 6 P. L. T. 144 = 82 I. C. 988 = 

1924 P. H. C. C. 307 = A. I. R. 1925 Pat. 297. 
—S. 74 A—Applicability. 

- 5 . 74-A applies to both classes of village headman- 

ship whether or not held in conjunction with land . 

On the death of the village headman, A on his applica¬ 
tion was appointed headman of the village. The 
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CHOTA NAGPUR TENANCY ACT (1908), S. 77 

—Ghatwali lands. 

Deputy Commissioner declined to interfere on a sub¬ 
sequent application with the order already made. There¬ 
upon, the villagers instituted a case before the Sub Divi¬ 
sional Officer to set aside A's appointment. The Sub- 
Divisional Officer’s order was confirmed by the Deputy 
Commissioner by which B was appointed Munda ot the 
village. Plaintiff then sued for a declaration that the 
second order was made without jurisdiction. 

Held , that on a careful perusal of the section and 
particularly of sub-S. (3) what was intended by S. 74-A 
was to deal with all applications whether the village 
headmanship was held in conjunction or not in conjunc¬ 
tion with land. By the words used in sub-S. (3) it was 
intended to express that the village headmanship was 
held in accordance with the custom of the village, and 
that the legislature did not intend to limit the section to 
one class of cases and, therefore, it could not be said 
that the Deputy Commissioner in making his order had 
no jurisdiction. 

Held also , that the Sub-Judge had jurisdiction to enter 
into the merits of the cate. {Wort and James, JJ.) 

Pandea Munda v. ladura Munda. 

A. I. B. 1929 Pat. 436. 

—S. 77—Ghatwali lands. 

C hot a Nagpur Landlord and Tenant Procedure 
Act {/ of 1879), <9. 6 — Acquisition of occupancy rights in 
ghatwali lands. 

A person in possession of ghatwali lands for only ten 
years prior to the C.P. Tenancy Act of 1908 is not entitl¬ 
ed to occupancy right under Act I of 1879 when Act VI 
of 1908 came into force. S. 77 of Act VI of 1908 pre¬ 
vented the occupancy lights being acquired in respect of 
ghatwali land as soon as the Act came into force. ( Boss 
and Sen, //.) LAL SlNGH BHUMJJ v. KRISHTO 
KHUTYA. 6 P. L. T. 534 = 84 1 C. 383 = 

1924 P. H. C. C. 304= A. I. E. 1925 Pat. 306. 
—S. 78—Applicability. 

—S. 7% only applies to save homestead so long as 
tenant continues to be raiyat in respect of other land but 
no longer. 

S. 78 ( 1 ) ( c ) save> a tenant from ejectment notwith¬ 
standing any contract with the landlord made even 
before the commencement of the Act, and the section 
would apply even if a tenant took a settlement of the 
homestead before taking a raiyati or agricultural settle¬ 
ment. . But the moment the holding ceases to exist, the 
raiyati incidents of the homestead cease to exist and 
S. 78 will only apply so long as the tenant of the home¬ 
stead continues to be a raiyat in respect of other land 
but no longer. A. I. R. 1930 Pat. 224. Rel. on. 43 
Cal. 195 and A. I. R. 1926 Cal. 1199, Ref. {Kulwant 
Sahay and Dhavle , //.) JOY CHAND KUMAR v. 

Bhutnath Khan. 11 p. l. T. 207= 

„ A. I. R. 1930 Pat. 236. 

—S. 78—Scope. 

-S. 78 regulates incidents of tenancy of homestead 

and does not create raiyati interest. 21 C.L.J. 475 Ref. 
{Kulwant Sahay and Dhavle, JJ.) JOY CHAND 
Kumar v. Bhutnath Khan. ii p. l. T. 207 = 

„ A. I. R. 1930 Pat. 236. 

—S. 81—Applicability. 

; Entry to the effect “ occupancy raivat with rent 
subject to enhancement ” does not attract operation of 
S- 51-A (5) in Manbhum. {Adami and Scroope, J J.) 
ACHAIMB'T Mahatu V. Raj Kumar Tekait. 

0 o. D P- L.T. 251 = A.I.R. 1930 Pat. 392. 

—s. 81 —Presumption. 

- Becord-of-Rights—Particulars recorded will be 

presumed to be contacted in the order under S. 80 —Party 
alleging to the contrary must produce the order—Evi- 
dence Act. 


CHOTA NAGPUR TENANCY ACT (1908), S. 84 
—Presumption. 

The ordinary rule with regard to official documents 
like record-of-rights is that they must be presumed to 
be correct until the contrary is shown, that is to say, 
it must be presumed that the entries made in the record- 
of-rights were those entries and those entries only which 
are required to be made in the order passed under S. 80, 
and if any party wishes to dispute the validity of the 
entry, then the onus would be on him to produce 'he order 
passed under S. 80 to show that these particulars were 
not in fact required. {Dawson Miller, C. J. and Jwala 
Prasad , /.) KALAYANDAS ADHIKARY v. JYOTI LAL 

Patar. 1926P.H.C.C. 338 = 99 I. C. 492 = 

8 P. L. T. 239 = A. I. R. 1927 Pat. 97. 
—S. 81—Rent of trees. 

- •Jurisdiction under—Settlement officer has to 

make entries regarding rent of tree if apart from rent 
of holding. 

If payment beyond the rent of the holding has to be 
made by the raiyat in respect of the trees standing there¬ 
on it would also be the duty of the settlement officer to 
record the fact in the remarks column and he has juris¬ 
diction to do so under S. 81. {Adami and Macpherson, 

JJ.) Upandra Singh v. Surjan Singh. 

8 Pat. 266=120 I. C. 756=10 P. L. T. 311 = 

A. I. R. 1929 Pat. 328. 

- -S. 83—Admissibility of draft record in evidence. 

- Draft record-of-rights is admissible against final 

record -of-rights. 

Only the finally published record-of-right carries 
with it any presumption in its own favour. But this 
presumption is rebuttable and the draft record-of-rights 
and the proceedings leading to the final record may be 
put in evidence for rebbutting the presumption in its 

favour. (55 1. C. 922 and 18 C. W. N. 896, Expl.) 

1 {Dawson Miller , C. J.and Kulwant Sahay. J.) CHAND 

Ray v. Bhagwati Charan Goswami. 

2 Pat. 814 = 811. C. 326 = A. I. R. 1924 Pat. 248. 

—S. 83—Scope. 

-Any order passed under S. 83 relates to the draft 

record only. {Dawson Miller C. J. and Mullick, /.) 

Kamakhya narain Singh Jawahir khan. 

94 I. C. 1007 = A I. R. 1926 Pat. 369. 

—S. 84—Jurisdiction of Civil Court. 

- Suit under S. 87 not filed — Entry is presumed 

to be correct and cannot be altered by civil Court . 

If the entry in the khewat is not rectified under S. 87, 
the entry stands and cannot be altered by the civil 
Court, and under S. 84 (3) it is to be “ evidence of the 
matter referred to in such entry ” and is to be presumed 
to be correct until it has been proved by evidence to be 
incorrect. {Sir John Wallis .) SlJRENPRA NATH 

Karan Deo v. Kamakhya Narain Singh. 

31 M. L. W. 352= 32 Bom. L. R. 515 = 
123 I. C. 145 = 51 C. L. J 502 = 

A. I. R. 1930 P. 0. 45. 

—S. 84—Presumption. 

- Order under S. 80 containing particidars not 

mentioned in S. 81— Such particulars are proper to be 
recorded in the recerd-of rights—Presumption under 
S. 84 (3) applies to them. 

Any particulars appearing in the record-of-rights which 
are specified in the order made under S. 80 are proper 
particulars to be recorded in the record whether they 
come within the different classes mentioned in S. 81, or 
whether they are in addition thereto and the Dresump 
tion under S. 84 (3) will also attach to such particulars. 
{Dawson Miller , C. J. and Jwala Prasad, /.) KALYAN. 
DAS ADHIKARY v. JYOTI LAL PATAR. 

1926 P. H. C. C. 338=99 I. C. 492= 

8 P. L. T. 239 = A. I. R. 1927 Pat. 97 
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CHOTA NAGPUR TENANCY ACT (1908), S. 84 ; 

—Scope. I 

—S. 84—Scope. 

- Record-of-rights not conclusive proof of tenancy 

rights. 

S. 132 applies only to Khuntkati lands and under 
S. 84 (3) a record-of-rights is not a conclusive proof of 
any tenancy right. ( Adatni and Bucknill, JJ.) RAJA. 

nath Singh v. Wahid Khan. 3 Pat. L. T. 107 = 
1921 P. H. C. C. 296 = A. I. R. 1922 Pat. 28. 
—S. 87—Decision not a decree. 

- Decision under S. 87— Second Appeal docs not 

lie to High Court. 

A decision under S. 87 of the Chota Nagpur Tenancy 
Act is not a decree ; it is a decision and there is no 
appeal to the High Court under the Civil Procedure 
Code from a decision not under S. 224 (2). ( Das and 
AW, //.) FOUJDAR SAHU V . NEMA BHOGTA. ' 

1922 P. H. C. C. 109 = 65 I. C. 285= , 
6 P. L. J. 634 = A. I. R. 1923 Pat. 135. 
—S. 87—Variation of decree by agreement. 

- Decree wider S. 87 can be varied by subsequent 

agreement. 

Under S. 258, a decision under S. 87 gives a finality 
to the decree in a suit under that section and places it 
on the same footing as a decree of the civil Court and 
there is nothing to warrant that the parties cannot vary 
it by an agreement arrived at subsequent to such a 
decision. {Scroope, J.) MaNM0HANLaLv.8I.SHUN 
Lai. Singh. 122 I. C. 831 = A. I. R. 1930 Pat. 384. 
—S. 89—Applicability and effect. 

- Order under S . 89 of Attestation Officer can be < 

revised by settlement Officer and such revision bars a j 
suit in Civil Court by reason of S. 258. 

All orders whether by khanapuri officers or by 
Attestation Officers have to be made during the prepara¬ 
tion of the draft Record-of-Rights and all such orders 
passed before final publication of the Record-of-Rights 
are subject to revision under the provisions of S. 89 of 
the Act. The order of the Attestation Officer is an 1 
entry made in the draft Record-of-Rights within the 
meaning of S. 89 and therefore the Settlement Officer 
has jurisdiction to revise that entry under the provisions 
of S. 89 of the Act and, therefore, S. 258 which provi¬ 
des that such an order of revision will be final and shall 
have the force and effect of a decree of civil Court, 
operates as a bar to the suit in Civil Court to set aside 
the order. ( Kulwant Sahay, J.) GOVINDA B.AURI 
v. KRISTO SURDAR. 90 I. C. 489 = 

A. I. R. 1926 Pat. 64. 

—S. 139—Applicability. 

- Suits on application under the Act only are 

barred . 

In otder to bar a suit or an application to eject a 
tenant of an agricultural land from the jurisdiction of 
civil Courts it must be shown that such a suit on an 
application is made under the Act. Since there are no 
provisions dealing with ejectment of a tenant of a pro 
prietor’s private land known as manjhihas or zerait land 
the suit for such ejectment lies in the civil Court. 
(Jwala Prasad and Wort , J J.) PR AT A P UDAI NATH 

Jagannath. 10 P.L.T. 453 = 118 I.C. 305 = 

A I.R-1929 Pat. 444. 

~Prevision refers only to a suit as between a land- 
lord and a tenant. 

The provision of cl. (4), S. 139 refers only to a suit 
as between a landlord and a tenant Where a plaintiff 
brought a suit for the recovery of a certain share in a 
tank on the footing that the defendants had no tenancy 
rights in the tank and though it was quite true that the 
record-of-rights was in favour of the defendants lx>th 
the courts below had concurrently found that the re¬ 
cord-of rights in so far as it recorded the defendants as 


CHOTA NAGPUR TENANCY ACT (1908), S. 139 
—Jurisdiction of Civil Court. 

tenants of the 6 -annas shareholders was incorrect. 

Held that cl. (4), S. 139, had no application to the 
facts of the case. A.I.R. 1926 Pat. 363, Dist. {Das and 
All an son, JJ.) AGHOR MANJHI v. KSHIR1DA 

Sundari. 7 Pat. 82=109 I c. 477 = 

9 P.L.T. 724 = A.I.R. 1928 Pat. 198. 

- Suit for declaration that defendant tenant is not 

occupancy tenant and that he has no right to hold land 
against plaintiff's wish—Civil Court—Jurisdiction of. 

A suit filed not to eject the defendants-tenants or to 
cancel the lease but to declare that the defendants are 
not the occupancy raiyats and that they have no right 
to continue to hold possession of the land against the 
wish of the plaintiff-landlord after the expiry of the 
term of the lease is not barred by S. 139 (4). {Jwala 
Prasad, J.) RADHANATH TR1PATHI v. CHAUDRAI 
BHATTA. 8 P. L. T. 606=104 I. C. 800 = 

A.I.R. 1927 Pat. 348. 

- Tenant putting another in charge of his land — 

That other taking possession—Case is not of ejectment 
within S. 139 (5). 

Where a tenant, being in possession of the land gave 
up possession voluntarily to the defendants for purposes 
of management, and he remained away for some years, 
then returned and when he tried to get back possession 
the defendants refused to give it up. 

Held that this was not a case of ejectment and 
S. 139 (5) did not apply. {Dawson Miller, C.J. and 
Adatni , J.) BAKU HaPAN MaNJHI v. GOPI MANJHI. 

6 Pat. 436 = 104 I.C. 205 = A.I.R. 1927 Pat. 326. 

- Person sued need not be raiyat—Rent payable 

must be in respect of agricultural land. 

A suit against a person who is not a raiyat but a 
tenure-holder, and is collecting rent in respect of agri¬ 
cultural land for the determination of the rent payable 
by him comes expressly under the provision of S. 139. 

In order that S. 139, cl. (2), may apply, it is not neces¬ 
sary that the defendant should be an agricultural raiyat, 
but it is nece^ary that the rent should be payable for 
agricultural land. {Das and Adami, JJ.) PRATAP 

Udainath Sah Deo v. Gobind Nath Sah Deo. 

6 Pat. 48 = 7 P.L.T. 641 = 97 I.C. 789= 

A I R. 1926 Pat. 527. 

- Suit filed as against trespasser but found to be 

non-occupancy tenant must be dismissed though it is 
I triable only by Deputy Commissioner. 

Where the suit as framed was one to eject trespassers, 
but on the facts found the defendants were not tres¬ 
passers but non-occupancy raiyats. 

Held, the suit should be dismissed and the plaint can¬ 
not be returned for presentation to proper Court, viz., 
i that of Deputy Commissioner. {Dawson Miller, C.J. 
and Foster, J.) MT. J AGES WAR KUER v. TlKAK- 

DHARl SINGH. 2 Pat. 746 = 77 I.C. 587 = 

6 Pat. L.T. 422 = A I.R. 1924 Pat. 267. 
—S. 139—Ejectment of under tenant. 

- Suit for ejectment of an under-tenant is not 

ma i ntaiha ble i n C 7 1 il Cou rt . 

In a suit for the ejectment of an under-tenant, the 
plaintiff must seek his remedy by application or 
i suit before the Deputy Commissioner and such a suit is 
not maintainable in the civil Court. A.I.R. 1926 Pat. 
403, Foil. {Adatni and Allanson, JJ.) NANDI MaNJHI 

v. Dwarka Nath Dubey. 101 I.C. 645 = 

A.I.R. 1927 Pat. 402. 
—S. 139—Jurisdiction of Civil Court. 

—- Act presides for ejectment of trespasser if land¬ 

lord claims alternatively that defetidants be declared 
liable to pay rent—Revenue Court has exclusive juris¬ 
diction in such case—Jurisdiction of Civil Court is not 
i ousted, if no alternative relief is asked. 
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CHOTA NAGPUK TENANCY ACT (1908). S. 139 , CHOTA NAGPUR TENANCY ACT (1908), 
—Pradhani rights. j S. 139-A—No retrospective effect. 


Clause (4), S. 139, only applies to the ejectment of 
persons to whom Cls. (a), (b), (c) and (<?), S. 41, are 
applicable. It does not apply to a person who has ceased 
to be a tenant and who has become a trespasser and is 
holding adversely to the landlord. Under S. 139 (4) (a) 
a trespasser is ejected if the landlord claims as an alter¬ 
native relief that the defendants shall be declared 
liable to pay rent for the land, and in that case the suit 
is exclusively triable by the revenue Court, but if no 
such alternative relief has been asked, the jurisdiction 
of the civil Court is not ousted. A.I.R. 1924 Pat. 26 7, 
Dist. (Milllick and Kulwant Sahay , //.) RIKHI NATH 
Kuari v. RaNGO Mahto. 7 Pat. 675 = 

9 P.L.T. 811 = 110 I.C. 494 = A I.R. 1929 Pat. 18. 

—S. 139—Pradhani rights. 

—-- Suit among rival claimants for declaration of 

Pradhani rights lies in revenue Court. 

A suit for declaration that the plaintiff has pradhani 
rights in a certain mauza and for possession by dispos¬ 
sessing defendant is cognizable only by a revenue 
Court. 5 P. L. W. 199, Expl. (Kulwant Sahay and 
Macpherson , //.) LaCHMAN MaHTON v. LaLU 

Mahton. 7 Pat. 816 - 9 P.L.T. 544 = 

112 I.C. 309 = A.I.R. 1928 Pat. 515. 

—S. 139— Question of title. 

- Case involving question of title does not fall 

within the section. 

S. 139 does not contemplate a case where there is a 
dispute with regard to title: and where the relationship 
of landlord and tenant is not admitted, a suit for pos¬ 
session of an occupancy holding on the ground of the 
defendants’ denial of the tenancy right is not cogniza¬ 
ble by the Deputy Commissioner. A.I.R. 1926 Pat. 64, 
Foil. (Bucknill and Ross , //.) HEM AT RAM v. KaRU 

Sahu. 96 I.C. 452=1926 P.H.C.C. 246. 

—S. 139—Suit for cess. 

- Suit to recover cess—Revenue Court can try. 

A suit for recovery of cess is triable by the Revenue 
Court as under S. 3, Cl. (23) of the Chota Nagpur 
Tenancy Act, rent includes cess. (Jwala Prasad , /.) 
JAGROSHAN BHARTHI V. MaDAN PaNDA. 

6 Pat. 317 = 103 I.C. 464 = A.I.R. 1927 Pat. 266. 
—S. 139—Summary suits for possession. 

- Summary suits for possession are barred from 

cognizance of Civil Courts but not title suits. 

The words “suits” and “applications” in S. 139, were 
not interchangeable terms, S. 139 (5), prior to amend¬ 
ment by S. 38 of Act VI of 1920, barred only applica¬ 
tions under S. 71 to be tried by Civil Courts, but it 
did not bar suits. 13 C.L.J. 250, Ref. But the new ! 
S. 139-A, which came into force on the 5th November, 
1920, and the amended S. 139, cl. (5), which by the 
amendment included “suits” also, bar the cognizance of 1 
purely possessory suits under the Specific Relief Act 
by Civil Courts and to restore the law as it stood prior 
to 1908. These new provisions in the Act do not in any 
way take away the jurisdiction of the Civil Courts to 
entertain suits for possession based upon the determi¬ 
nation of title. Only summary suits for possession, and 
not title suits with consequential relief for possession 
are barred by these provisions. Nor do they bar suits 
in which the right to sue had accrued prior to their 
coming into force. A.I.R. 1926 Pat. 363, Diss. from ; 
A.I.R. 1926 Pat. 561, Appr. (Dawson Miller , C.J. and 
Jwala Prasad , /.) CHAUDHRY GURSARAN DaS v. 

akhouri Parmeshwari Charan. 6 Pat. 296 = 

8 P.L.T. 841 = 104 I.C. 580 = 
A.I.R. 1927 Pat. 203. 
—S. 139—Termination of tenancy. 

- Plaint showing tenancy duly terminated — Juris¬ 


diction—Civil Court. 

Where a plaint sets out that tenancy having been 
duly terminated no longer exists, the suit lies in Civil 
Court though of course it is liable to dismissal if the 
averment of the termination of the tenancy is not 
substantiated. (Kulwant Sahay and Macpherson, JJ .) 

Nandu Mahaton v. Bholu Mahton. 

123 I.C. 609 = A.I.R. 1930 Pat. 143. 

—S. 139—Underlying intention. 

-—S. 139 contemplates a case where the relationship 

of landlord and tenant is admitted to exist between the 
| parties ; it does not contemplate cases where there is a 
dispute as regards title. Where the relationship of 
landlord and tenant is not admitted a suit for possession 
• of occupancy holding on the ground of defendant’s 
i denial of the tenancy right is not cognizable by the 
Deputy Commissioner, and S. 139 does not operate as a 
bar to the maintainability of such a suit in the Civil 
I Court. (Kulwant Sahay, J.) GOBINDA BAURI v. 

I KRISTO Surdar. 90 I. C. 489 = 

A. I. R. 1926 Pat. 64. 

—S. 139 A—Applicability. 

-—A suit for declaration of title as occupancy rai- 

| yats with consequential relief of recovery of possession 
by tenants who have been dispossessed of their lands by 
the landlord who settled the land with other tenants is 
! cognizable by a civil Court: A. I. R. 1927 Pat. 203, 
Foil. (Das and James , //.) DeONANDAN PANDE 

i v. Anhach Kahar. 9 P. L. T. 340 = 

105 I. C. 561 = A. I. R. 1928 Pat. 128. 
—S. 139-A—Effect of Section. 

- Suit for ejectment of under-tenant by his im¬ 
mediate landlord is barred as application lies under 
S. 46 to Deputy Commissioner. 

Under S. 46 an application for the ejectment of an 
under-tenant was cognizable by the Deputy Commis¬ 
sioner; and under Cl. (8) of S. 139, as it stood before 
the amendment of 1920; and as if still stands, an 
application under S. 46 is an application cognizable by 
the Deputy Commissioner. Thus it seems clear that 
under the terms of S. 139-A no suit could be brought in 
the civil Court for the ejectment of an under-tenant by 
his immediate landlord. (Das and Adami, JJ.) Ma- 
DHAB PODDAR v. LALL SlNGH BHUMJI. 

6 Pat. 69 = 8 P.L.T. 231 = 1926 P.H.C.C. 288 = 

97 I.C. 175 = A.I.R. 1926 Pat. 403. 

- Suit for declaration as occupancy tenant and for 

possession is barred. 

A suit based on the allegation that the plaintiff had 
an occupancy right in the land but had been disposses¬ 
sed by the defendant, whom the landlord set up as a 
tenant in order to get rid of the plaintiff is clearly 
barred by the provisions of S. 139-A, and the case is 
not excluded from the operation of S. 139 A by the 
mere fact that a declaration as to his occupancy status 
was asked for in the suit. (Das and Adami , J J.) 

Dhuplal Sahu ?/. Bhekha Mahto. 6 Pat. 64 = 

7 P.L.T. 870 = 1926 P.H.C.C. 223 = 96 I.C. 1036 = 

A.I.R. 1926 Pat. 363. 
—S. 139-A—No retrospective effect. 

-S. 139-A cannot have any retrospective operation 

over a right of action occurring prior to 1920 and 
S. 139, cl. (5), as amended in 1924, cannot have also 
any retrospective effect upon a right which accrued 
before 1924: A.I.R. 1927 Pat. 203, Foil. (Mullick, 
Ag. J. C. and Jwala Prasad , /.) SUKUL LAKHPAT 

Ram v. Raghu Koeri. 8 P. L. T. 850 = 

105 I. C. 33 = A. I. R. 1928 Pat. 109. 

-There is nothing in the Amending Act VI of 1920 

to show that the Legislature intended to give the new 
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CHOTA NAGPUR TENANCY ACT (1908), S. 177 
—Appeal against decision of title. 

S. 139*A retrospective effect and to destroy the right 
which had already accrued prior to the section coming 
into force. (Dawson Miller, C. J. and Jwala Prasad , 

J.) Chaudh ary Guksaran Das v. Akhori Par- 
meshwari Charan. 6 Pat. 296 = 8 P. L. T. 841 = 

104 I. C. 580-A. I. R. 1927 Pat. 203. 

—S. 177—Appeal against decision of titled 

- Appeal lies to Judicial Commissioner from 

Deputy Collector if he decides question of title in pro¬ 
ceedings under S. 177. 

Where proceedings are taken under S. 177 the Court 
will not come to a decision as to the respective title 
of parties to the suit, but where the Deputy Collector 
has decided a question regarding the interest in land as 
between the parties appeal lies to the Judicial Commis¬ 
sioner and not to the Deputy Commissioner. 

\\ here in a suit for rent a person was joined under 
S. 177 of the Chota Nagpur Tenancy Act as an inter- 
venor and the Deputy Collector decided a question of 
title or interest in land. 

//eld, that though the value of the suit was less than 
Rs. 100 appeal lay to Judicial Commissioner. ( Ad ami , 
J .) JANK1 CHOWDHURY v . SAMBODH KURMI. 

1924 P. H. C. C. 278 = 84 I. C. 286 = 

A. I. R. 1924 Pat. 807. 

—Ss. 177 and 218-Appeal against order. 

- Appeal against order under S. 177 lies not to 

Judicial Commissioner but to Deputy Commissioner. 

Question as to title or interest in land cannot arise to 
be decided under S. 177 and so appeal from an order 
under that section can lie not to the Judicial Commis¬ 
sioner but to the Deputy Commissioner: A.I.R. 1924 
Pat. 807, Dist.; 4 P.L.J. 163, Foil. (Manchherson, J.) 
Madho DASS v. Kunta Kuary. 1201.0.320 = 

A.I.R. 1929 Pat. 258. 

—S. 177—Applicability. 

- Pent suit—Plea of payment to third person — 

S, 177 does not apply . 

In a suit for recovery of rent, the defendants pleaded 
that they paid the rent to a third person namely the 
minor son of the previous proprietor. 

Held, the case did not fall within S. 177, no claim to 
receive payment having been made by or on behalf of a 
third person. (Das and Adamic J J.) BaLKI LaL ». 
Surendra Nath Ray. 1 Pat. 255 = 

69 I.C. 858-A.I.R. 1922 Pat. 480. 
—S. 177—Claim for rent by Tenant. 

- —Claim to receive rent on behalf of third person 

cannot be made by the tenant himself '. 

What the tenants had done in this case is to claim 
the right, or rather, to acknowledge an obligation, to 
pay rent to a third person. 

Held, a right to receive rent can only be claimed by 
or on behalf of the person entitled to receive it and not 
by a person who is under the obligation to pay it. 
(Coutts and Ross J J.) GHURA MaNJHI V. PRABODH 

Chandra Muzumdar. 3P.L.T. 131 = 

64 I.C. 1003 = 1922 P.H.C.C. 54-6 P.L.J. 603 = 

A.I.R. 1923 Pat. 55. 

—S. 177—Question of title. 

-No question of title to land can arise under 

S. 177—If it is determined, it is only incidental. (Mac- 
pherson , J.) PRADHAN v. SATRUGHAN. 

A. I. R. 1930 Pat. 273. 
—S. 177—Stranger entitled to rent. 

-A person who is alleged to have been entitled to 

eceive rent should be made a party to the suit and the 
matter must be decided in his presence (Jwala Pra¬ 
sad\ j.) Paghalan Garain v. Chotu Kunja. 

2 Pat. L. R. (Civ.) 24 =79 I.C. 601 = 


CHOTA NAGPUR TENANCY ACT (1908), S. 208 
—Decree for cess. 

5 Pat. L. T. 614 = A. I. R. 1924 Pat. 522. 

—S. 177—Zur-i-peshgidais. 

-Zur-i-peshgidars were entitled to be registered 

under the old Act; but they were not necessary or pro¬ 
per parties to a rent suit. (Ross and Fatal Alt, JJ.) 

Baldeo Das v. Nilmani Nath. 8 Pat. 122= 

9 P.L. T. 627 = 113 I. C. 681 = 
A.I.R. 1928 Pat. 615. 

—S. 178—Scope. 

- Ejectment executed—Time cannot be extended 

thereafter. 

The Power vested in the S. D. O. under S. 178 (3) 
is not exercisable after the decree for ejectment has 
been fully executed. (Jwala Prasad and Adami, JJ.) 

Biseswar Sahu v. Md. Zainul Rahman. 

3 Pat. L. T. 108= 63 I. C. 779= 6 P. L. J. 300 = 
1921 P.H.C.C. 195 = A. I. R. 1922 Pat. 29. 

—S. 181—Starting point of limitation. 

-The starting point of limitation for execution of 

a revenue decree runs from the date when the decree is 
signed. (Ross and Das, JJ.) BlSHUN LAI. 7’. BlND- 
ESWARI Sahu. 6 P.L.T. 374 = 78 I. C. 224 = 

2 Pat. L. R. 7 = A. I R. 1924 Pat. 712. 

—S. 181-A—Assignee of decree. 

-Where a landlord assigns a decree for arrears of 

rent but not his interest in the land his assignee cannot 
apply for its execution. (Das and Allanson, JJ.) 

Nayamat Ram v. Rameshwar Nath. 

6 Pat. 807=108 I. C. 432 = 

9 P. L. T. 678 = A. I. R. 1928 Pat. 144. 

—S. 185- Interpretation. 

-—The term “ warrant of execution ” is not limited 

to cases of attachment of the person or moveable property 
only of the judgment-debtor. (Ross and Fazal Ali, JJ.) 

Baldeo Das Birla v. Lal Nilmani Nath. 

8 Pat. 122 = 9 P. L. T. 627 = 1131. C. 681 = 

A. I. R. 1928 Pat. 615. 

—S. 190—Scope. 

- Sale of tenure for arrears—Notice is necessary 

to give jurisdiction to sell . 

Where a tenure is sold under S. 208 of the Act for 
arrears of rent, a notice under S. 190 of the Act is 
necessary to give the Court jurisdiction to sell the 
property. ( Ross and Fazl Ali, JJ) BaLDEO DaS v. 
Nilmani Nath. 8 Pat. 122 = 9 P. L. T. 627= 

113 I. C. 681 = A. I. R. 1928 Pat. 615. 

— S. 208—Conditions for applicability. 

- For S. 208, Chota Nagpur Tenancy Act and 

Ch. 14 of B. T. Act, all tenants of tenure are necessary 
parties—Representative must be selected by the ' tenants 
and not chosen by landlord. 

All the tenants of a tenure are necessary parties to 
the suit in order that the decree and the sale in execu¬ 
tion of it may have the important consequences 
described in S. 208, Chota Nagpur Tenancy Act, or 
Ch. 14, Bengal Tenancy Act. It is not sufficient to 
show that the landlord has chosen to obtain a decree 
for rent against one out of several heirs ; but it has to 
be established that all the tenants have held out one of 
them as their representatives in their transaction with 

the landlord. 17 C. W. N. 833 and A. I. R. 1921 Cal. 
434. Foil. 26 Cal. 677 and 10 Cal. 996. Ref. (Das and 

James , JJ.) HARBANS SlNGH v. TAGADISHWAR. 

10 P. L. T. 125 = 8 Pat. 620 = 116 I. C. 538 = 

A. I. R. 1929 Pat. 188. 

—S. 208—Decree for cess. 

-—Provided certain formalities are adopted the 

decree in suit for cess operates as a rent decree. A.I.R. 
1922 Pat. 303, Foil. (Das and Adami , JJ.) TULSI 
Mahatani v. Gajadhar Marwari. 6 Pat. 317= 
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CHOTA NAGPTJE TENANCY ACT (1908), S. 208 
—Effect of Sale. 

103 I. C. 464 =A. I. R. 1927 Pat. 266. 
—S. 208—Effect of sale. 

- Sale in execution of rent decree—Interest of 

judgment-debtor in the tenancy only is transferred to 
the purchaser. 

The sale purported to be effected in execution of a 
rent decree under the provisions of S. 208. Chota 
Nagpur Tenancy Act, can only pass the interest of the 
judgment-debtor in the tenancy in respect of which the 
rent decree is passed. ( Kulwant Sahay and Macpher- 

son, JJ.) Dwarika Nath v. Jasoda Devi. 

9 Pat. L. T. 372 = 106 I. C. 563 = 
A. I. R. 1928 Pat. 243 at. 244. 
—S. 208—Part of holding. 

-Deputy Commissioner has no jurisdiction to sell 

under S. 208 anything less than the whole holding on 
which the arrear ot rent has accrued. Such a sale is 
not merely irregular. A. I. R. 1922 Pat. 64, Foil. 
A. I. R. 1922 Pat. 114. (F. B.), Dist, ( Kulwant 
Sahay and Macpherson , //.) HARLAL CHAUBEY v. 

Rameshwar Narayan Singh. 

7 Pat. 832=10 P. L. T. 36=119 I. C. 894 = 

A. I. R. 1929 Pat. 28. 
—S. 208—Power of Civil Court. 

-;—The power of the Civil Court to question a rent 

sale is limited to cases of fraud and want of jurisdiction. 
{Ross and Fazl Ali, //.) BaLDEO DaS v. NlLMANI 
Nath. 8 Pat. 122=9 P. L. T. 627 = 

113 I. C. 681 = A. I. R. 1928 Pat. 615. 

—S. 208—Rights of purchaser. 

-- Bengal Rent Recovery Act {VJ11 of 1865), 

16 S. 16 applies to sale of tenure for arrears of cess. 
S. 16 of the Bengal Rent Recovery Act of 1865 does 
apply to the sale of a tenure or holding for arrears of 
cess by virtue of S. 208 of the Chota Nagpur Tenancy 
Act. It follows, therefore, that the purchaser acquires 
the property free from all incumbrances unless the case 
comes within the proviso to S. 16. {Das and Ada mi, 

JJ.) lULSl Mahatani v. Gajadhar Marwari. 

6 Pat. 317=103 I. C. 464 = 

o „ A - L R * 1927 Pat - 266. 

—S. 208-Scope. 

S. 208, Chota Nagpur Tenancy Act with Rent 
Rccoz'ery Act forms a complete Code for actual process 
of selling and effect of sale but operation of sections 
dealing with institution of execution proceedings is not 
prevented—Bengal Rent Recovery Act {VIII of 1865)— 
C. P. Code, O. 21, R. 22. 

No doubt S. 208 with the Rent Recover)' Act forms 

a complete Code for the actual process of selling and 

the effect of the sale of a tenure of holding, but this 

does not prevent the operation of sections dealing with , 

the institution of the execution proceedings themselves ; i 

and if a decree is more than one year old, there is no 

reason why it should be executed, without notice, against 

a tenure or holding. {Ross and Fazl Ali , JJ.) BaL- 

deo Das v. Nilmani Nath. 8 Pat. 122= 

9 P. L. T. 627 = 1131. C. 681 = 

o A. I. R. 1928 Pat. 615. 

—S. 212—Applicability. 

” Persons interested in portion only. 

The fact that certain persons are interested in a 
portion only of the property does not exclude them from 
the class of persons “ who claim an interest therein.” 
{Ross and Fazl Ali, JJ.) BaLDEO DAS v. NlLMANI 

Nath. 8 Pat. 122=9 P. L. T. 627 = 

113 I. C. 681 = A. I. R. 1928 Pat. 615. 
—S. 213—Khorposhdars. 

‘Khorposhdars not being owners of property 
cannot come under S. 213. A. I. R. 1923 Pat. 29, Foil. 

D. D.—VOL. 1—68 


CHOTA NAGPUR TENANCY ACT (1908), S. 215 
—Appeal against order extending time. 

{Ross and Fazl Ali , JJ.) BaLDEO DaS v. NlLMANI 
Nath. 8 Pat. 122 = 9 P. L. T. 627 = 

113 I. C. 681 = A. I. R. 1928 Pat. 615. 

—S. 213—Scope. 

- Execution Sale—Suit to set aside is not barred. 

S. 213 of the Act does not bar a suit to set aside an 
execution sale on account of want of jurisdiction. 
{Coutts and Das, J J.) KUMAR RAMYAD SlNGH v. 

Chhadia Bashi. 1 Pat. 750 = 71 1. C. 345 = 

4 P. L. T. 439 = A. I. R. 1923 Pat. 64. 

—S. 214—Scope. 

-S. 214 is no bar for declaring effect of particular 

sale. A. I. R. 1928 Pat. 615 Dist. Das and Ross, JJ.) 
Gosain Das Baishnab v. Gopal Singh. 

8 Pat. 366 = 118 I.C. 727 = A. I. R. 1929 Pat. 321. 

- Rent suit if entertained without jurisdiction , 

| S. 214 allows another suit to set aside the sale there • 
under on the ground of want of jurisdiction. 

Court cannot entertain a rent suit under Chota 
Nagpur Tenancy Act where a tenant who is a necessary 
parly is omitted, and the whole tenancy is not repre- 
• sented by the members on record, another suit is 
maintainable under S. 214 to set aside the sale there¬ 
under, because the former suit was entertained for want 
of jurisdiction. {Das and James, JJ.) HARBANS 

Singh v. Jagadishwar Dayal. 10 P. L. T. 125 = 

8 Pat. 620 = 116 I.C. 538 = A. I. R. 1929 Pat. 188. 

i - Suit for declaration that certain auction-sale , 

although ostensibly rent sale, was not so in fact and 
, cannot operate as rent sale, is a suit “ to set aside or at 
: all events to modify the effect of the sale ” within 
, section—Limitation Act, Art. 12 applies—Suit does not 
1 fall under Chota Nagpur Tenancy Act, S. 177— Lim. 
j Act, Art. 12. 

A suit for declaration that certain auction-sale, 
although ostensibly a rent sale was not so in fact and 
cannot operate as a rent sale, but will pass only the 
right, title and interest of the judgment-debtor is a 
“ suit ” to set aside the sale or at all events to modify 
the effect of the “ sale ” within S. 214 of the Act and 
such a suit can only be brought on the ground of fraud 
or want of jurisdiction. To hold otherwise would be to 
destroy the special jurisdiction which the Act is designed 
to create. To a suit to set aside a sale operative as 
against the plaintiff, though liable to be set aside for 
fraud or want of jurisdiction, Art. 12, Limitation Act 
applies, 25 Bom. 337 (P. C.), Foil. The suit is not one 
contemplated by proviso to S. 177, Tenancy Act. {Ross 
and Fazl Ali , J J.) BALDEO DAS v. NlLMANI 
Nath. 8 Pat. 122 = 9 P. L. T. 627 = 

113 I. C. 681= A. I. R. 1928 Pat. 615. 

—S. 215—Appeal against order extending time. 

- Order extending time under S. J 78 (3)— Appeal 

lies to Judicial Commissioner . 

In a suit under Section 139, Clauses (3) and (4) for 
arrears of rent and ejectment a decree was passed by 
the S. D. O. in the terms of Section 178. After the 
decree was fully executed the S.D.O. extended the time 
for payment under Section 178 (3). On the question, 
whether an appeal lay to the Judicial Commissioner. 

Held, that the order was one coming under Sec¬ 
tion 215 (3) and that, consequently the appeal frem 
an order, such as was passed in the present case, lay to 
the Judicial Commissioner under Section 224. (1912) 

16 C. L. J. 520, Dist. {Jwala Prasad and Adami, 
JJ.) Biseswar Sahu v. Md. Zainul Rahman. 

3 Pat. L. T. 108 = 631. C. 779 = 

6 P. L. J. 300 = 1921 P. H. C. C. 195 = 

A. I. R. 1922 Pat. 29. 
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CHOTA NAGPUR TENANCY ACT (1908), S. 217 , 
—Applicability. j 

—S. 217—Applicability. 

- Rent suit —Ex parte decree—«Application to set 


aside — Dismissal—No appeal lies. 

A suit for rent was tried by the Dy. Collector as Dy. 
Commissioner and was decreed ex parte. An application 
to set aside the decree was dismissed in default and a 
further application for restoring the previous one was 
also dismissed. In an appeal to I)y. Commissioner who 
set aside the decree and remanded the suit for re-trial, 
Held, on revision that (1) the second application is in¬ 
competent not being provided for in the Act, (2) that no 
appeal lay to the Dy. Commissioner against the order 
dismissing the application and therefore the Dy. 
Commr’s order setting aside the ex parte decree was in¬ 
valid but could not be revised by Revenue authorities 
under S. 227 but the High Court could revise the order 
and set it aside, if illegal. ( Mullick and Jwala Prasad , 
JJ.) MUNSHI LAL CHAUDHARI v. NlDHl RAM 

Durr. 60 I. C. 175 = 3 U. P. L. R. Pat. 13. | 

—S. 218—Appeal from order under S. 177. 

- Appeal against order under S. 177 lies not to ; 

Judicial Commissioner but to Deputy Commissioner 


CHOTA NAGPUR TENANCY ACT, S. 231- 
Applicability. 

Ambika Bala Dasi v. Gobind Naik. 

113 I. C. 697 = A. I. R. 1928 Pat. 667 (1). 
—S. 224—Appeal when question of title is decided. 

- Appeal lies to Judicial Commissioner from Deputy 

Collector if he decides question of title in proceedings 
under S. 177. 

Where proceedings are taken under S. 177 the Court 
will not come to a decision as to the respective title of 
parties to the suit, but where the Deputy Collector has 
decided a question regarding the interest in land as be 
tween the parties appeal lies to the Judicial Commis¬ 
sioner and not to the Deputy Commissioner. Where in 
a suit for rent a person was joined under S. 177 as an 
intervenor and the Deputy Collector decided a question 
of title or interest in land. v 

Held, that though the value of the suit was less than 
Rs. 100 appeal lay to Judicial Commissioner. ( Adami , 
/.) JANKI CHOWDHURY^. SAMBODH KURMI. 

1924 P. H. C. C. 278 = 84 I. C. 286 = 

A. I. R. 1924 Pat. 807. 

—S. 225—Applicability. 

- Rent suits , value of one abiroe Rs. 100 and others 


Question as to title or interest in land cannot arise to i Maw Rs \W-Appealspreferred in latter suits to 

Deputy Commissioner and transferred under S. 225 to 

Judicial Commissioner—Judicial Commissioner has 

jurisdiction to try them. 

One out of the rent suits tried by the Deputy Collector 
was of the value of above Rs. 100 and the others were 
below Rs. 100. No question relating to title to land or 
to some interest in land was involved in any of the suits. 
An appeal was filed before the Judicial Commissioner 
in the suit which exceeded Rs.100 in value and the other 
appeals where preferred to the Deputy Commissioner 
but under S. 225 of the Act of 1908 were transferred to 
the Court of the Judicial Commissioner and all the 
appeals were heard and decided by him. 

Held : the Judicial Commissioner had jurisdiction to 
deal with the transferred appeals. (Mullick and Atkin- 
son , JJ.) SADANAND TEWARI v. I)EB NATH MaNJHI. 
1922 P. H. C. C. 154 = A.I.R. 1922 Pat. 184. 


be decided under S. 177 and so appeal from an order 
under that section can lie not to the Judicial Commis¬ 
sioner but to the Deputy Commissioner. A. I. R. 1924 
Pat. 807; Dist.; 4 P. L. J. 163, Foil. ( Macpherson , /.) 
MADHO DaSS v. KUNTA KuaRY. 120 I. C. 320 = 

A. I. R. 1929 Pat. 258. 

—S. 218—Appeal when no question of title. 

- No question of title decided under S. 177— Appeal 

lies to Deputy Commissioner. 

Where no question of title is decided the appeals 
certainly lie to the Deputy Commissioner and he does 
not act without jurisdiction in hearing and determining 
them. A. I. R. 1929 Pat. 258, Foil. ( Macpherson , J.) 
PradhaN v. Satrughan. A. I. R. 1930 Pat. 273. 

S. 218—Appeal when question of title is decided. 

- Appeal lies to Judicial Commissioner from 


Deputy Collector if he decides question of title in , __ , a 00 „ 

. ^ j. , o . ,, . rr . . —s 227—Finality of order under S. 227. 

proceedings under S. 1/7, Chota Nagpur Tenancy Act. I ° Vi“ “ ,0 .c i 

Chota Nagpur Tenancy Act , S. 224 

Where proceedings are taken under S. 177 the Court 


will not come to a decision as to the respective title of 
parties to the suit, but where the Deputy Collector has 
decided a question regarding the interest in land as 
between the parties appeal lies to the Judicial Commis¬ 
sioner and not to the Deputy Commissioner. Where in 
a suit for rent a person was joined under S. 177 as an 
intervenor and the Deputy Collector decided a question 
of title or interest in land. 

Held , that though the value of the suit was less than 
Rs. 100 appeal lay to Judicial Commissioner. ( Adami , 
J.) IANKI CHOWDHURY v. SAMBODH KURMI. 

1924 P. H. C. C. 278 = 84 I. C. 286 = 

A. I. R. 1924 Pat. 807.1 

S. 218—Applicability. 

- Rent suit under Rs. 100 —No revision lies to 

High Court against appellate judgment of Deputy Com¬ 
missioner on the decree of Deputy Collector. 

Under S. 218 of the Act the judgment of the Deputy 
Collector in a suit for rent, where the amount sued for 
is less than Rs. 100, is not open to revision or appeal, 
except an appeal to the Deputy Commissioner. In such 
a suit no revision lies against the appellate judgment of 
the Deputy Commissioner on a decree passed by the 
Deputy Collector. The Courts of appeal and revision 
in rent suits are the Commissioner and Board of 
Revenue, and the High Court has got nothing to do 
with them where there is no question of title. (Ross, J.) 


Ss. 227. 228, 157— Order under S. 227 setting 
aside decree is final—Dec rec need not appear on face of 
it as ex-parte, to be within S. 157. 

An order under S. 227 setting aside such a judgment 
is final under S. 228. A decree need not appear on the 
face of it to have been passed ex-parte so as to be with¬ 
in S. 157, it is sufficient it it is shown to have actually 
been passed ex-parte. (Coutts and Macpherson , JJ.) 

Chaudhuri Shyam Narain Singh, v. Si\v- 
CHARAN Sahu. 1 Pat. 32 = 62 I. C. 886= 

1921 P H. C. C. 345 = 2 P. L T. 734= 

A. I. R. 1922 Pat. 400. 

—S. 231—Applicability. 

- Limitation Act , Arts. 95 and 12— Suit to set 

aside sale under Chota Nagpur Tenancy Act on the 
ground of fraud is governed by Art. 95—*5. 231, ( hot a 
Nagpur Tenancy Act , does not apply . 

A suit for possession of land and the right to ask for a 
declaration that a sale under the Chota Nagpur Tenancy 
Act has been fraudulently confirmed is clearly not a suit 
under the Chota Nagpur Tenancy Act. It is governed by 
Limitation Act, Art. 95. It is true that the Act in seme 
cases takes away the right to sue for seiting aside a sale, 
but it nowhere grants that right although to some 
extent it limits it. (Daioson Miller, C. J. and Foster , 

j.) Rameshwar narayan Singh v. Mahabir 
Prasad. 5 Pat. 759 = 1926 P. H. C. C. 225 = 

8 P. L. T. 124 = 96 1.0.529 = A. I. R. 1926 Pat. 401, 

- Suit to set aside an execution sale on the ground 
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CHOTA NAGPUR TENANCY ACT (1908), S. 240 
—Appeal in respect of small amounts. 

of fraud is governed ?iot by S. 231 but by Limitation 

Jet, Art. 95. 

S. 214 bars a suit to set aside a sale under Chapter 
16 of the Act except on the ground of fraud or want of 
jurisdiction. S. 258 contains a provision similar to that 
in S. 214. These sections do not create right to institute 
a suit to set aside a sale for a holding made under the 
Act. They bar the institution of such a suit except on 
the ground of fraud or wane of jurisdiction. The right 
to institute a suit to set aside a sale has not been created 
but has been taken away under the provisions of these 
sections. The right exists in a person to bring a suit to 
set aside a sale under the general law and it was taken 
away by these sections except the right to bring a suit 
on the ground of the fraud or want of jurisdiction. 
Therefore a suit to set aside an execution sale on the 
ground of fraud is not a suit instituted under the pro¬ 
visions of the Chota Nagpur Tenancy Act as contem¬ 
plated by S. 231 of the Act; and consequently the period 
of limitation is not the one provided by that section but 
the one provided by Art. 95 of the Limitation Act and 
the period ol limitation is three years from the time when 
the fraud became-known to the plaintiffs. ( Kulwant 
Sahay , /.) RAMESWAR NARAYAN SlNGH r. MAHAB1R 

Prasad. 90 I. C. 325 = A. I. R. 1926 Pat. 47. 

—S. 240—Appeal in respect of small amounts. 

- Suit under for more than Rs. 100— Appeal i n 

respect of Rs. 41—Forum of appeal is not changed. 

When a rent suit is brought against several tenants 
or sets of tenants collectively under section 240 of the 
Chota Nagpur Tenancy Act, and the total amount sued 
for exceeds Rs. 100, the appeal lies to the Judicial Com¬ 
missioner even though the appeal relates to a tenant or 
a set of tenants against whom the claim does not exceed 
Rs. 100. {Coutts and Macpherson , //.) CHAUDHURI 
Shyam Narain Singh v. Siwchuran Sahu. 

1 Pat. 32 = 62 I. C. 886 = 1921 P. H. C. C 345 = 
2 P. L. T. 734= A. I. R. 1922 Pat. 400. 

—S. 258—Interpretation. 

- Words ** directly or indirectly ” explained. 

The words “ directly or indirectly” in S. 258 apply to 
the machinery used for the purpose of altering the deci¬ 
sion and not to the result. {Ross and Wort , //.) LaL 

•Govind Nath v. Mahesar Nath. 

10 P. L. T. 854 = 118 1. C.135 = 7 Pat. 388 = 

A. I. R. 1928 Pat. 244. 

- Fraud refers to order passed under S. 213. 

The fraud or want of jurisdiction contemplated in 
S. 258 is fraud or want of jurisdiction in the order 
passed under S. 213 refusing to set aside the sale. 
*(Adami and Kulwant Sahay, //.) GOSAIN Das BaiSH- 

nab V. Gopal Singh. 8 P. LT. 688 = 

106 I. C. 430 = A. I. R 1927 Pat. 382. 

- Fraud in obtaining decree under S. 139— Decree 

can be questioned. 

Section 258 contemplates that a decree passed under 
S. 139 can be questioned in a suit on the ground of 
fraud in obtaining the decree. (Adami and Kulwant 
■Sahay , //.) GOSAIN DaS BAISHNAB v. GOPAL SlNGH. 

8 P. L. T. 688 = 106 I. C. 430 = 
A. I. R. 1927 Pat. 382. 
—S. 258—Jurisdiction of Civil Court. 

- Provisions of S . 139 are different from S. 258— 

Question of possessioti or title to land ejected from under 
S. 65 is not cognizable by Civil Court under S. 258. 

Section 139 gives a list of suits and applications which 
are cognizable only by a Deputy Commissioner. That 
is a very different thing from the express provisions 
under S. 258 that where an order has been passed by 


CHOTA NAGPUR TENANCY AMENDMENT 
ACT (1920), S. 38—Intention of amendment. 

a Deputy Commissioner under S. 65 no suit shall be 
entertained in any Court to vary, modify or set aside 
directly or indirectly such order or decision, and so the 
Civil Court has no jurisdiction, to enter into question of 
title or possession to land ejected from under S. 65. 
{Adami, J.) THAKUR CHANDRA MOHAN SlNGH 
v. Ahlad Mahato. A. I. R. 1929 Pat. 467. 

—S. 258—Object of section. 

- Issue decided by Revenue Court in its decree can 

be raised by defendant in a subsequent suit brought 
against him . 

S. 258 does not contemplate that no Court shall try 
any issue already decided by a decree of any Deputy 
Commissioner or Revenue Officer so as to bar a defen¬ 
dant in a suit brought against him from raising the 
issue. {Dawson Miller , C. J. and Jwala Prasad ', J.) 

Maharaja Pratap TJdai Nath Sahi Deo v. 
Ganesh Narain Sahi. 1921P. H. C. C. 369 = 

70 I. C. 232 = A. I. R 1921 Pat. 218. 
—S. 258—Removal of bar. 

- Fraud is the only ground to remove the bar. 

Under S. 258 fraud and gross laches are not identical; 
and it is fraud, not gross laches, which removes the bar 
imposed by that section, i.e., so long as fraud, as dis¬ 
tinct from gross negligence, is not established. S. 258 is 
a bar : 12 Cal. 69, Rel. on. {Ross and Macpherson , //.) 
Rajgopal acharjya V. Upendra acharjya. 

5 Pat. 768 = 96 I. c. 437 = A. I. R. 1926 Pat. 528. 
—S. 258—Scope and effect. 

- Record-of-Rights recording a tenure to be non- 

rcsumable—Suit to declare that tenure is resumable is 
not barred. 

S. 258 does not bar a suit for declaring that a parti¬ 
cular tenure recorded to be non resumable in the Record- 
of Rights is resumable; S. 84 (3) creates a statutory 
presumption in favour of the correctness of the finally 
published record, but implies the right to bring a suit 
averring the contrary. {Dawson Miller , C. J. and 
Mullick , /.) Kamakhya Narain Singh r-. 
Jawahir Khan. 941. C. 1007 = 

A. I. R. 1926 Pat. 369. 

- S. 270—Object of section. 

- Laudlora recognising transfer—Finding of Dy. 

Collector that registration 7oas not necessary—Finding 
is not ultra vires. 

S. 270 provides for giving certain powers of control 
both to the Commissioner and to the Deputy Commis¬ 
sioner over acts performed by subordinates whilst exer¬ 
cising the powers of their superiors. If it can be shown 
that the Deputy Collector whilst exercising the powers 
delegated to him of the Deputy Commissioner has failed 
to exercise a jurisdiction which he might have exercised 
or has usurped a jurisdiction which it was not within 
his competency to exercise then the Deputy Commis¬ 
sioner would have power to order him either to exercise 
that jurisdiction or to refrain from exercising it as the 
case may be. The same, of course, would apply in the 
case of the Commissioner and the Board dealing with 
acts performed by the Deputy Commissioner. {Dawson 
Miller , C. J. and Das , J .) TlKAIT GaNESH NARAIN 
v. CHaNDU MiSTRI. 1922 P. H. C. C. 3 = 

A. I. R. 1923 Pat. 83. 

CHOTA NAGPUR TENANCY AMENDMENT 
ACT (VI OF 1920). 

—Ss. 38 and 39—Intention of amendment. 

— - Chota Nagpur Tenancy Act (1908), Ss. 71, 139 

and 139- A—Amending Act (1920) was not intended to 
take away vested rights under old Act. 

The amending Act of 1920 was not intended or ex¬ 
pressed to have retrospective effect; that is to say, it 
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CHOTA NAGPUR LANDLORD AND TENANT 
PROCEDURE ACT (1879), S. 5—Applicability. 

was not intended to take away rights of action which had 
already vested. A suit for possession by tenant against 
his landlord in 1921 the cause of action for which arose 
in 1919 was held to be cognizable by Civil Court. 

(Ad ami and Bucknill , //.) CHOTI LAL NAND 
Kishore v. Tula Singh. 8 P. L. T. 397= 

1926 P. H. C. C. 293 - 97 I. C. 608 = 

A. I. R. 1926 Pat. 561. 

CHOTA NAGPUR LANDLORD AND TENANT 
PROCEDURE ACT (I OF 1879), S. 10 (b) (As 
Amended by Bengal Act V of 1903. 

—S. 5—Applicability. 

- Section governs transfers between 1st January 

and Ath November, 1903. 

S. 10 {/>) contemplates that all transfers whether 
made before the Act came into operation or not, provid¬ 
ed they were made after the 1st of January 1903, would 
come within the provisions of this section ; though the 
section is silent as regards the fate of the transfers be- I 
tween the 1st day of January and 4th November, 1903, 
yet the meaning is plain and such transfers would come 
within the operation of the section, and would be ren¬ 
dered invalid, by the operation of that section. Where 
such title is invalid, the title remains in the original 
tenant or his heirs. It is not permissible to add words 1 
to the section in order to construe it. The section must 1 
be construed as it stands ( Ross and Kul want So hay, 

jj.) Pr at a p Udai Nath v. Mahakir Sahu. 

4 Pat. 838 = 88 I. C. 1032= 6 P. L. T. 500 = 
1925 P. H. C. C. 320 = A. I. R. 1925 Pat. 741. 

—S. 21—Intention of section. 

- Chota Nagpur Tenancy Act, S. 26— The section 

does not invalidate agreements which lucre valid at their 
inception. 

S. 26 of the Chota Nagpur Tenancy Act was not con¬ 
templated to invalidate agreements which were valid in 
their inception but to validate agreements in special 
cases out of such agreements as would otherwise have 
been invalid owing to the provisions of S. 21 of the 
Chota Nagpur Landlord and Tenant Procedure Act. 
{Ross and Sen, JJ.) BHOLA NATH MAJH1 v. SHIVA 

Prasad Sinha. 1924 P. H. C. C. 307 = 

82 I. C. 988= 6 P. L. T. 144 = A.I.R.1925 Pat. 297. 


CHRISTIAN MARRIAGE ACT (XV OP 1872). 

—S. 88—Interpretation and Scope. 

Meaning of “ personal law" explained—Act does 
not deal with objections to validity of marriage. 

The Act is only concerned with the forms in which 
the marriage is to be solemnized, and does not deal with, 
objections to the validity of the marriage. The expres¬ 
sion “personal law” in S. 88 includes any personal law, 
apart from any personal law’ as to the form of the mar¬ 
riage, forbidding any of the parties to enter into a con¬ 
tract of marriage with one another. ( Case-law discussed ) 
{Blackwell and Kemp, JJ.) (PETER PHILIP). SAL- 

danha v. (Anne-Grace) Saldanha. 

54 Bom. 288 = 124 I. C. 776 = 
32 Bom. L. R. 17 = A. I. R. 1930 Bom. 105. 

—S. 88—Interpretation. 

- Personal law is that applicable to religious com¬ 
munity. 

The words ‘the personal law applicable to either 
parties’ in S. 88 refer to the personal law of the religious 
community to which either of the parties belong. {Black- 
well and Kemp, JJ.) (PETER-PHILIP) SALDANHA V. 

(Anne grace) Saldanha. 

54 Bom. 288 = 124 I. C. 776 = 32 Bern. L. R. 17 = 

A. I. R. 1930 Bom. 105 

CHUR. 

See (1) ALLUVION AND DlLUVION. 

{2) Bengal Alluvion and Diluvion Regn 
(XI of 1825). 

(3) Fishery. 

(4) Landlord and Tenant. 

CHUR LANDS. 

See (l) Alluvion and Diluvion. 

(2) Landlord and Tenant. 

j CIRCUMSTANTIAL EVIDENCE. 

i See (l) Criminal Trial. 

! (2) Evidence. 

CITATION —See PRACTICE—PRECEDENTS. 

CIVIL COURT. 

See (1) C. 1>. CODE, S. 9. 

(2) Jurisdiction. 

CIVIL AND REVENUE COURTS. 

See (l) Agra Tenancy act. 

I (2) Jurisdiction. 

(3) Madras Estates Land Act 
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0. 32, r. 12(4) 

516 

Do. 

10 


391 


S. 78 

453 

0 0 

0. 33, r. 12(5) 

517 

Do. 

11 


392 


0. 26, r. 9 

454 

• • 

0. 32, r. 13 

518 

Do. 

12 


393 


0 . 26, r. 10 

455 

• • 

0. 32, r. 14 

519 

Do. 

13 


394 


0 . 26, r. 11 

456 

• • 

0. 32, rr. 3 (2) 

520 

Do. 

14 


395 


0 . 26 r. 12 



(3), 4 (4) 

521 

Do. 

15 


396 


0. 26, rr. 13, 14 ! 

457 

• • 

0. 32, r. 4 ( 1 ) 

522 

Do. 

16 


397 


0. 26, r. 15 

458 

• • 

0. 32, r. 11 (1) 

523 

Do. 

17 


398 


0 . 26, r. 16 

459 

• • 

0. 32, r. 11(2) 

524 

Do. 

19 


399 


0. 26, r. 17 

460 

• • 

Omitted 

525 

Do. 

20 


400 


0 . 26, r. 18 

461 

• • 

0. 32, r. 6 

526 

Do. 

21 


401 


0. 33, r. 1 

462 

• • 

0. 32, r 7 

527 

0. 36, r. 1 



402 


Omitted 

463 

• • 

0. 32, r. 15 

528 

0. 36, r. 2 



403 


O, 33, r. 2 

464 

• • 

0. 32, r, 16 

529 

0. 36, r. 3 



404 


0. 33, r. 3 

465 

• • 

0 . 28, r. 1 

530 

0. 36. r. 4 



405 


0. 33, r. 5 

466 

• • 

0 . 28, r. 2 

531 

' 0. 36, r, 5 



406 


0. 33, r. 4 

467 

• • 

0. 28, r. 3 

532 

0. 37, r. 2 



407 


Q. 33, r. 5 

468 

• • 

0. 5. rr. 28, 29 

533 

0. 37, r. 3 



408 


0. 33, r. 6 

469 

• • 

Omitted 

534 

0. 37, r. 4 



409 


0. 33, r. 7 

470 

• • 

S. 88 

535 

0. 37. r. 5 



410 


0. 33, r. 8 

471 

• • 

O. 35, r. 1 

536 

0 . 37, r. 6 



411 


0. 33, r. 10 

472 

• • 

0. 35, r. 2 

537 

0. 37, r. 7 



412 


0. 33, r. 11 

473 

• • 

0. 35. r. 4 

538 

0. 37, r. 1 



413 


0. 33, r. 15 

474 

• • 

0. 35, r. 5 

539 

Ss. 92 and ' 

93 


414 


0. 33, r. 9 

475 

• • 

0. 35, r. 6 

540 

S. 96 



415 


0. 33, r. 16 

476 

• • 

0. 35, r. 3 

541 

0. 41, r. 1 



416 

417 


S. 79 ; 0. 27, r. 1. 

0. 27, r. 2 

477) 
478 j 

• • 

• • 

0. 38, r. 1 

542 

543 

0. 41, r. 2 
0. 41, r. 3 



418 


0. 27, r. 3 

479 

• • 

0. 38, r. 2 

544 

0.41, r. 4 



419 


0. 27. r. 4 

480 

• • j 

0. 38, r. 3 

545 

0. 41, r, 5 



420 


0. 27, r. 5 

481 

• • 

0. 38, r. 4 

546 

0. 41, r. 6 



421 


0. 27, r. 6 

482 

• • 

Omitted. 

547 

0. 41, r. 7 



422 


0. 5, r. 27 

483) 


0. 38, r. 5 

548 

0. 41, r. 9 



423 


0. 27, r. 7 

484) 

• • 

'49 

0. 41, r. 10 



424 


S. 80 

485 

• • 

0. 38, r. 6 

550 

0. 41, r. 13 



425 


Omitted [Sec. 55, 

486 

• • 

0. 38, r, 7 

551 

0.41, r. 11 





sub-sec. ( 2 )] 

487 

• • 

0. 38, r. 8 

552 

0. 41, r. 12 



426 


0. 27, r. 8 (1) 

488 

• • 

0. 38, r. 9 

553 

0. 41, r. 14 



427 


0. 27. r. 8 (2) 

489 

• • 

0. 38, r, 10 

554 

0, 41, r. 15 



428 


S. 81 

490 

• • 

0. 38, r. 11 

555 

O. 41, r. 16 



429 

9 9 

S. 82 

491 

• • 

S. 95 

556 

0. 41, r. 17 



430 

m . 

S. 83 

492 

• • 

0. 39, r. 1 

557 

0. 41, r. 18 



431 


S. 84 

493 

• • 

0. 39, r. 2 

558 

0. 41 r. 19 



432 


S. 85 

494 

• • 

0. 39, r, 3 

559 

0. 41, r. 20 



433 


S. 86 

495 

• • 

0. 39, r, 5 

560 

0. 41, r. 21 



434 


S. 87 

496 

• • 

0. 39, r. 4 

561 

0. 41. r. 22 



435 


0. 29, r. 1 

497 

• • 

S. 95 

562 

0, 41, r . 23 



436 


0. 29, rr. 2, 3 

498 

• • 

0. 39, r. 6 

563 & 564 .. 

Omitted. 



437 


0. 31, r. 1 

499 

• • 

0. 39, r, 7 

565 

O. 41, r. 24 



438 


0. 31, r. 2 

500 

• v 

0. 39, r. 8 

566 

0. 41, r. 25 



439 


0. 31, r. 3 

501 

1 

• • 

0. 39, r. 9 

567 

0. 41, r. 26 



440 


0. 32, it. 1, 4 (2) 

502 

• • 

0. 39, r. 10 

568 

0. 41, r. 27 



441 


O. 32, r. 5 (1) 

503 

• • 

0. 40, rr. 1 to 3 

569 

0. 41, r. 28 



442 


0. 32, r. 2 

504 

• • 

O. 40, r. 5 

570 

0. 41, r. 29 


% 
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571 

572 

573) 

574) 

575 

576 

577 

578 

579 

580 

581 

582 

582-A 

583 

584 

585 

586 

587 

588 

589 

590 

591 

592 

593 

594 

595 

596 

597 



O. 41, r. 30 

Cf. S. 135 

O. 41. r. 31. 

S. 98 

O. 41, r. 34 
O. 41, r. 32 
S. 99 

O. 41, r. 35 
O. 41, r. 36 
0.41, r, 37 
S. 107(2) ; O. 22, 

r. 11 

Cf. S. 146 
Cf. S. 144 (1) 

Cf. S. 100 
Cf. S. 101 
S. 102 

S. 108 ; O. 42, r. 1 
S. 104 ; O. 43, r. 1 
S. 106 

S. 108; O. 43 r. 2 
S. 105 
O. 44, r. 1 
O. 44, r. 2 
O. 45, r. 1 
S. 109 
S. 110 
S. Ill 


598 

599 

600 
601 
602 

603 

604 

605 

606 

607 

608 

609 

610 
611 

612 to 615. 
616 

617 

618 

619 

620 
621 
622 

623 

624 

625 

626 

627 

628 
629 


O. 45, r. 2 
Omitted 
O. 45, r. 3 
O. 45, r. 6 
O. 45. r. 7 
O. 45, r. 8 
O. 45, r. 9 
O. 45, r. 10 
O. 45. r. 11 
O. 45, r. 12 
O. 45, r. 13 
O. 45, r. 14 
O. 45, r. 15 
O. 45, r. 16 
Omitted 
S. 112 

S. 113; O. 46, r. 1 
O. 46, r. 2 
O. 46, r. 3 
O. 46, r. 4 
O. 46, r. 5 
S. 115 

S. 114 ; O. 47, r. 1 
O. 47 r. 1 
O. 47, r. 3 
O. 47, r. 4 
O. 47, r. 5 
O. 47, r. 6 
O. 47, rr. 7, 9 


630 

631 

632 

633 

634 

635 

636 

637 

638 

639 

640 

641 

642 

643 

644 

645 

645- A 

646 

646- A 
646-P 

647 

648 

649 

650 
650-A 

652 

653 


0 . 

47. r. 8 

s. 

116 

s. 

117 

s. 

122 

I s. 

118 

! s. 

119 


. O. 49, r. 1 
. S. 128(2) (i) 

. S. 120 (1); O. 49, 
r. 3 

. S. 120 (2) 

. S.132 
. S. 133 
. S. 135 • 

. Omitted 
. O. 48. r. 4 
. S.137 
. S.140 
. Omitted 
. O 46, r. 6 
. O. 46, r. 7 
. S. 141 
. S. 136 
. Ss. 36, 37 
. Omitted 
S. 29 

. Ss. 122, 129, 130 and 
131 
.. S. 59 


CIVIL PROCEDURE CODE (VIII OF 1859.) 

—S. 15—Applicability. 

- Declaratory decree without possibility of cause- 

//uefilial relief cannot be passed. 

S. 15 of the C P C. (1859) has to be construed 
■with reference to the principles upon which the Court of 
Chancery proceeds with such slight modification as the 
conditions in India may require. On such principles, a 
declaratory decree cannot be made unless there be a 
right to consequential relief capable of being had in the 
same Court or in certain cases in some other Court. So 
a suit for a declaration of a bare chance of succession 
would not have been allowed bv the Courts. (Spencer 
O. C. J. and K umaraswamx Sastri , /.) MAHARAJA 

of Kolhapur v. sundaram ayyar. 

93 I. C. 705 = 48 Mad. 1 = 
A. I. R. 19 l 5 Mad. 497. 

-(XIV of 1882.) 

—S. 13—Interlocutory orders. 

Finality of — Decree—Interpretation of — Refer¬ 
ence to judgment and decree. 

The validity of an order made at one stage of a liti¬ 
gation, unless forthwith challenged by an appropriate 
proceeding in a superior tribunal, must be regarded as 
conclusive between the parties and cannot be questioned 
or collaterally attacked at a later stage. Case-law refer¬ 
red. On the other hand, reference may legitimately be 
made to the judgment in the suit and if need be to pro¬ 
ceedings to interpret the decree and to ascertain what 
the Court has really decided. ( Mockeriee and Panton , 

//.) Sashikanta Acharya v. Sarat Chandra 
Rai. 34 C. L J. 415 = 70 I C. 6 = 

A. I. R. 1921 Cal. 699. 


C. P. C. (1882), S. 211—Ascertainment of mesne 
profits. 

— S. 36—Interpretation. 

- Pleader appointed by special agent—Can act on 

behalf of principal. 

A pleader is not appointed, on behalf of the inter¬ 
mediary or agent, to act on the agent’s behalf, but by 
the agent on behalf of his principal, the litigant, to act 
on the litigant’s behalf. The pos-essive pronoun ‘ his * 
all through in S. 36 refers to the “ party ”, i.e., the liti¬ 
gant, not the intermediary or agent. ( Lord Atkinson .) 

Thiruvenkatasnvami Iyengar pavadai Pillay. 

26 C. W. N. 376 = 70 I. C. 281 = 
24 Bom. L. R. 606 = 30 M. L T. (P. C.) 109 = 
48 I. A. 534 = 44 Mad. 736 = 14 M. L. W. 244 = 
1921 M. W. N. 552 = A. I. R. 1922 P. C. 225 = 

41 M. L. J. 645. 

—S. 206 —Decree—Interpretation of. 

-The decree where necessary may be interpreted 

by reference to the judgment. 16 Cal. 173. P. C. Ref. 

(Mookerjee and Panton , //.) RAJA S.ASHIKANTA 

' Acharya v. Raja Sarat Chandra Rai Chaudhu- 
Rl. 34C. L.J. 415 = 701. c. 6 = 

A. I. R. 1921 Cal. 699. 
—S. 211—Ascertainment of mesne profits — Na¬ 
ture of proceedings. 

- C. P. C. (1908) O. 20, R. 12 and O. 22, A*. 12. 

Under the Code of 1882, a proceeding for the ascer¬ 
tainment of mesne profits is a proceeding in execution. 
Where the decree had been passed under the Code of 
1882. 

Held that the proceedings for the ascertainment of 
mesne profits must be held in execution and not in the 
suit and that therefore O. 22, R, 1? appped and siibsti. 
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€IVIL PROCEDURE CODE (1882), S. 211- 
Assessment of mesne profits. 

tution was not necessary. (Lord S/unu.) KEDARNATH 
v. Anant Prasad. 26 P.L.R. 213 = 88 I.C. 482 = 

1925 M.W.N. 313 = 2 O.W.N. 355 = 
41 C.L.J. 339 = 6 P.L.T. 366 = 27 Bom. L.R. 848 = 
4 Pat. 507 = 52 I.A. 188 = 22 M.L.W. 7 = 
A. I. R. 1925 P.C. 117 = 30 C.W.N. 361 = 

48M.L.J. 482. 

—S. 211—Assessment of Mesne profits. 

- From when defendant offered possession. 

In no case can the plaintiff claim mesne profits for 
any period subsequent to an offer by the defendant to 
restore him possession. ( Mookerjee and Panton,JJ.) 

Sashikanta Acharya v. Sarat Chandra Rai. 

34 C.L.J. 415 = 70 I. C. 6 = A. I. R. 1921 Cal. 699. 

—S. 211—Decree—Interpretation of. 

The decree where necessary may be interpreted by re¬ 
ference to the judgment, 16 Cal. 173 (P.C.), Ref. (Moo¬ 
kerjee and Panton , //.) SASIKANTA ACHARYA v. 

Sarat Chandra Rai. 34 C.L. J. 415 = 701. C. 6 = 

„ A. I. R. 1921 Cal. 699. 

—S. 211—“Decree”. 

The term “decree” in Section 211 signifies the ulti¬ 
mate decree which alone has operative force and is cap¬ 
able of execution. 3 Pat. L.j. 116 and 35 Cal. 1017, 
Foil. (Case-Law discussed.) (Mookerjee and Panton , 

JJ.) Sashikanta Acharya v, Sarat Chandra 
Rai. 34 C.L.J. 415 = 70 I.C. 6 = 

A. I. R. 1921 Cal. 699. 

—S. 211—Suit for partition. 

- No preliminary decree. 

There was no such thing as a preliminary decree un¬ 
der the old C.P.C. in a suit for partition, and of course 
no such thing as a final decree. As a matter of prac¬ 
tice, the order ascertaining the several parties interested 
in the property to be divided and their several rights 
-therein used to be treated as itself a decree subject to 
appeal and as such an order contained the adjudication 
■as to the rights and shares and persons interested, the 
description of that order as a decree may not be consi¬ 
dered inapt. The so-called decree then is not a preli¬ 
minary decree but an interlocutory order ascertaining 
the rights and shares with a view to pass the partition 
decree. (Oldfield and Venkatasubba Rao, J J.) RaMA- 

swami aiyar v. Subramania Aiyar. 

16 M.L.W, 297 = 741. C. 804 = 46 Mad. 47 = 
A. I. R. 1923 Mad. 147 = 43 M.L.J. 406. 
—S. 248— Execution without notice. 

- {Act V of 1908), O. 21, R. 22. 

An order for execution passed without notice under 
Section 248 of the old Code (Order 21, Rule 22 of the 
Code of 1908) is without jurisdiction and a sale at such 
execution cannot stand. The notice under Section 248 
must be served on the judgment-debtor in order to be 
•effective. Mere issue of notice is not enough. Similar¬ 
ly a mere issue of notice without its being actually ser¬ 
ved is not enough for the purpose of the proviso to 
Section 248. (Chatterjea and Newbould , JJ.) GuRU- 

das Biswas v. Bhowanipore Zamindary Co., ltd. 

25 C.W.N. 972 = 64 I.C. 476 = A.I.R. 1921 Cal. 609. 

—S. 294.—Purchase by Decree-holder without per¬ 
mission. 

-- Validity . r . \ 

A purchase by a decree-holder who has not obtained 
permission is not void nor a nullity but is only to be 
avoided on the application of the judgment-debtor or 
some other person interested. It would be injurious 
to those interested in the sale, if a decree-holder who 
had been forced up in the bidding to give a large sum 
of money could escape from fulfilling his contract by 

D. D,—VOL. I—69 


CIVIL PROCEDURE CODE (1882), S. 443— 
Certificated guardian. 

getting the sale declared a nullity and it would make all 
titles under such sale insecure, if at later periods they 
were liable to be treated as nullities. A sale is to be set 
aside upon application and upon cause shown. (Lord 
Phi Hi more.) RADHAKRISHNA r. BESHESHAR SAHAY. 

16 M. L. W. 190 = 67 I.C. 914 = 
3 Pat. L.T. 529 = 31 M. L.T. 209 = 49 I.A. 312 = 
1 Pat. 733=21 A. L. J. 23 = 27 C.W. N. 294 = 

37 C L. J. 430 = 25 Bom. L. R. 630 = 
A.I.R. 1922 P.C. 336 = 44 M.L.J. 718 (P C ) 
-S. 315. 

-- No saleable interest—Refund of purchase money 

—Suit for. 

Under S. 315 of the Old Code an execution purcha¬ 
ser, when he discovers that the judgment-debtor had no 
saleable interest in the property sold, can maintain a 
suit for refund of purchase money, and was not restric¬ 
ted to the special procedure in execution mentioned in 
S. 315. (Mookerjee and Chotzuer, JJ.) MAKAR A LI 
Sarf ADDIN. 36 C.L.J. 132 = 70 I.C. 606 = 

27 C.W.N. 183 = 50 Cal. 115 = A.I.R. 1923 Cal. 85. 
-S. 335. 

- Order after notice—Binding nature of. 

A person claiming to be in possession of the property 
and offering obstruction to an auction-purchaser is bound 
by an order under S. 335 passed after notice to him 
though he may not be bound by the decree and the sale 

held under the decree. 25 Bom. 337 and 32 Cal. 296, 

Disl. (Shah and Crump , JJ.) BHIMAJI RaMCHAN- 

dra V. Bhimabai Hiroji. 45 Bom. 573 = 

23 Bom. L. R. 62 = 61 I.C. 764 = 
A. I. R. 1921 Bom. 122. 

—S. 335. 

Notice under S , 335 to person not bound by de¬ 
cree. 

On the application of the auction-purchaser notice 
under S. 335 for removal of obstruction was issued to 
a person in possession of the property who had been a 
party to the suit but had not been party to the compro¬ 
mise on which the decree was passed. He merely filed 
a statement alleging the property to be his own but did 
not take any other proceedings. The Judge passed an 
order for removal of obstruction without mentioning 
the section under which it was passed, but wrongly giv¬ 
ing as the reason for the order that the personln pos¬ 
session was bound by the decree, having been a party to 
the suit. 

Held, that under the circumstances of the case the 
order must be deemed to be one under S. 335 and not 
under S. 334. (Shah and Crump , JJ.) BHimaJI 

Ramchandraz/. Bhimabai Hiroji. 

45 Bom. 573 = 23 Bom. L. R. 62 = 61 I.C. 764 = 

A.I.R. 1921 Bom. 122. 

—S. 354—Vesting of property. 

-—Where proceedings in Insolvency are taken under 

the C. P.C, of 1882 the whole property of the insolvent 
vests in the Receiver under S. 354 of the Code whether 
it be mentioned in the application or not and the Pun¬ 
jab Laws Act is inapplicable. (Broadway and Wilber- 
force , JJ.) BALKISHEN DaS v. DEVISARaN. 

4 Lah. L.J. 164 = 62 I. C. 929 = 

0 4JO „ _ A.I.R. 1922 Lah. 103. 

—S. 443—Certificated guardian. 

-- Consent presumed— C. P.C. (1908), O. 32, R , 4, 

Under the Code of 1882 where a certificated guardian 
was proposed for appointment as guardian ad litem the 
Court might, unless he declined the appointment, pre¬ 
sume his consent. (Mookerjee and Panton , JJ ,) SARAT 
Chandra v. Bibhabati debi. 34 C.L. J. 302 = 

66 I.C. 433 = A.I.R. 1921 Cal. 584. 
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CIVIL PROCEDURE CODE (1882\ S. 462- 
Leave of Court. 

—S. 462—Leave of Court. 

Guardian under Bengal Court of Wards Act. 


I 


Bengal Court of Wards Act (1879)— Guardian ap¬ 
pointed under, can compromise proceedings without 
leave of Court. (Lord Buckmastcr.) NAKIMO DE- 
nvani v. Mt. Pf.mba Dichen. 48 Cal. 469 = 

69 I.C. 911 = 19 A.L.J. 171 = 23 Bom. L.R. 698 = 
33 C. L.J.211 = 26 C.W. N. 797 = 14 M. L. W. 253 = 
1921 M. W.N. 115 = 48 I.A. 27 = 29 M. L. T. 202 = 

A.I.R. 1921 P.C. 22 = 40 M.L.J. 201, 

—S. 539—Death of person obtaining permission. 

- Others can continue the suit. 

Where persons initially obtaining permission die dur¬ 
ing the pendency of the suit, other members of the pub¬ 
lic can continue the suit. ( Lord Dunedin ,) RAJA AN- 

and RaO z. Ramdas Daduram. 48 Cal. 493 = 
48 I,A, 12 = 25 C.W.N. 794 = 13 M. L, W. 318 = 


CIVIL PROCEDURE CODE (1882), S. 639— 
Interpretation. 

1921 M.W.N. 24 = 30 M.L.T. (P.O.) 194 = 

17 N.L.R. 37 = 62 I.C. 737 = 
A.I.R. 1921 P. C. 123. 

—S. 539—Interpretation. 

- Permission granted under S, 539 is not limited 

to any particular species of suits mentioned in it. 

Where sanction by the Advocate-General is granted, 
“to institute a suit under Section 539,” that means any 
suit which may be raised under Section 539 and it is not 
confined merely to one of the species of suits that could 
be so raised, namely, the appointment of new trustees. 
{Lord Dunedin?} 1<AJA ANAND RaO v. RAMDAS 
Daduram. 48 Cal. 493 = 48 I. A. 12= 

25 C.W.N. 794 = 13 M.L.W, 318 = 1921M W.N. 24 = 

30 M.L.T. (P.C.) 194 = 17 N. L. R. 37 = 
62 I.Cl 737 = A.I.R. 1921P. C. 123. 


CIVIL PROCEDURE CODE (ACT V OF 1908.) 


STATUTE 

Abatement, none by reason of marriage. O. 22, R. 7 
Abatement, none when death occurs after hearing, 

O. 22,R. 6 

Abatement of appeals, O. 22, R. 11 
Abatement of suit, effect of, O. 22, R. 9 
Abatement of suits and appeals, O. 22 
Abatement, setting aside, O. 22, R. 9 (2) 

Abatement when no legal representative brought on 
record, O. 22, R. 3 (2) 

Acceptance of deposit by plff., O. 24, R. 4 
Acceptance of pauper application, O. 33, 1\. 8 
Acceptance of summons, O. 5, R. If) 

Accidental mistakes, S. 152 

Account book to accompany plaint, O. 7, R. 1/ 

Account to be rendered by Collector, Sch. Ill, Para. 9 
Accounts between principal and agent, decree in a suit | 
for, O. 20, R. 16 . , - I 

Accounts, commission to examine, S. 75 (e) and 
O. 26, Rr. 11, 12 

Accounts, commission to examine or adjust, S. 75(c) 
and 0.26, Rr. 11, 12 
Accounts, decree for, O. 20, Rr. 15, 16, 17 
Accounts of trust property, S. 92 (d) 

Accounts, special directions as to, O. 20, R 17 
Added defts. limitation against, O. 1, R. 10(5) 

Adding parties, O. 1, R. 10 
Adding respondents, O. 41, R. 20 
Adding to rules in Sch. I, S. 122 and Ss. 125—131 
Additional evidence in appeal, 0.41, R. 27 
Additional evidence, mode of taking, O. 41, R. 28 
Additional written statement, O. 8, R. 9 
Addition of parties, amendment of plaint, O. 1, R. 10 
(4) _ r 

Adjourned hearing, absence of parties on, O. 17, R. 2 
Adjournment, costs of, O. 17, R. 1 (2) 

Adjournment, Court’s power of, O. 17, R. 1 
Adjournment of hearing of appeal, O. 41, R 20 
Adjournment of sale in execution, O. 2, R. 69 
Adjournments, O. 17 

Adjournment when not granted, O. 17, R. 1 proviso 
Adjudication appealable as order is not decree, S. 2 
(2) (a) 

Adjusting accounts, commission for, S. 75 (e) 
Adjustment of decree, O. 21, R. 2 
Adjustment of suit, O. 23, R. 3 
Admiralty causes, Assessors in, S. 140 


INDEX. 

Administration suit, decree in, O. 20, R. 13 
Administrator, claim by or against, O. 2, R. 5 
Administrator, suit by or against, O. 31 
Admission, Forms of, Sch. I, Appendix C. 

Admission of a case, notice of, O. 12, R. 1 
Admissions of fact or document, Evidence of, O. 12, 

R. 7 

Admission of P. C. appeal, O. 45, R. 8 
Admissions, O. 12 

Admissions, judgment on, O. 12, R. 6 
Admissions of claim of opposite party, O. 10, R. 1 
Admitted documents, record of, O. 13, R. 7 
Admitted documents, return of, O. 13, R. 9 
Admitting documents, notice for, O. 12, R. 2 
Admitting facts, notice for, O. 12, R. 4 
Advocate General’s powers exercisable by Collector, 

S. 93 

Advocate-General, consent of, to suits, Ss. 91. 92 
and 93 

Affidavit as to opinion, O. 19, R. 3 
Affidavit by proposed guardian of minor, O. 32, R. 3(3) 
Affidavit by whom to be taken S. 139 
Affidavit, costs of, O. 19, R. 3 (2) 

Affidavit in respect of production of documents, O. 11, 

R. 13 

Affidavit of signature on admissions, O. 12, R. 7 
Affidavit, on what matters to be taken, O. 19, R. 3 
Affidavit, power of Court as to, S. 30 (a) 

Affidavits, O. 19 
Affidavits on facts, O. 19, R. 3 
Affidavit to answer interrogatories, O. 11, R. 8 
Agent cannot file interpleader suit, O. 35, R. 5 
Agents of Princes and Chiefs, S. 85 
Agent to accept service of process, O. 3, R. 6 
Agreement by next friend or guardian for suit, O. 32, 

R. 7 

Agreement by persons under disability, S. 147 
Agreement to be filed as suit, O. 36, R. 3 
Agreement to refer to arbitration, Sch, II, Para. 17 
Agricultural land, Rent of, Non-applicability of C. P 
Code to recovery of, S. 4 
Agricultural produce, exemption, S. 61 
Agricultural produce not attachable before judgment* 
O. 38, R. 12 

Arbitration, S. 89 and Sch. II 
Arbitration by parties to suit, Sch. II, Para. 1 
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Arbitration, costs of Sch. II, Para. 13 
Arbitration in suits, Sch. II 
Arbitrator, appointment of, Sch. II, Para. 2 
Arbitrator, powers of, Sch. II, Para. 6 
Arbitrator to state case, Sch. II, para. II. 

Arithmetical mistakes, S. 152 
Alienation of property after attachment, S. 64 
Alienation of property by judgment-debtor prohibited, 
Sch. Ill, Para. 11 

Alien enemy, meaning of S. 83, expl. 

Alien enemy, suit by, S 83 

Allowance for maintenance of judgment-debtor, S. 57 
Allowance for maintenance of judgment-debtor, how 
paid, O. 21, R. 39 

Altering rules in Sch. I, S. 122 and Ss. 125-131 

Ambassador, execution of decree against, S. 86 (3) 

Ambassador, suits against, S. 86 

Amending issues, O. 14, R. 5 

Amending of enactments, Sch. IV 

Amendment of Acts, S. 155 

Amendment of appeal, O. 41, R. 3. 

Amendment of decrees, orders and judgments, S. 152 
Arnend^m of execution application, O. 21, R. 17 

Amendment of plaint on addition of parties, 0 . 1 , 

Amendment of pleadings, O. 6 , R. 17 
Amendments of enactments, Sch. IV 
Ancestral property, Liability under decree, S. 53 
Annulling rules in Sch. I, S. 122 and Ss. 125—131 
Answering interrogatories, S. 30 0) 

Answers to interrogatories, use in evidence O. 11 
R. 22 

Answer to be taken down, O. 18, R. 10 

Answer to interrogatories, O. 11, R. 8 

Appeal, abatement of, O. 22, R. 11 

Appealable cases, evidence in, how taken, O. 18, R. 5 

Appealable orders, S. 104 

Appeal, adjournment of hearing, O. 41, R. 20 

Appeal by pauper, rejection of, 0.44, R. 1 

Appeal by pauper, Rules as to, O. 44, R. 1 

Appeal, contents of memo, O. 41, R. 1 (2) 

Appeal, decree not to be varied for irregularities, S. 99 
Appeal, dismissal for appellant’s failure to pay process 
fees, O. 41, R. 18 

Appeal, dismissal for default, O. 41, R. 17 

Appeal dismissed for default, re-admission of, O. 41, 
R. 19 

Appeal, form of, O. 41, R. 1 
Appeal, Forms of, Sch. I, Appendix G 
Appeal from appellate decree, S. 100 
Appeals from appellate decrees, orders under C. P. 

Code and other Jaws—Procedure, S. 108 
Appeal from certain orders maintainable, S. 104 
Appeal from decree relating to set-off, O. 20, R. 19 (2) 
Appeal from ex parte appellate decree, S. 100 (2) 

Appeal from ex parte decree, S. 96 (2) 

Appeal from final decree, S. 97 

Appeal from order in execution of P. C. decree or 
order, O. 45, R. 16 

Appeal from orders, Forum to hear, S. 106 
Appeal from orders in execution, O. 41, R. 8 
Appeal from orders, when lies, O. 43 
Appeal from original decree, S. 96 
Appeal from remand order, S. 105 (2) 

Appeal grounds which can be taken in, O. 41, R. 2 
Appeal heard by Bench, S. 98 
Appeal, hearing ex parte , O. 41, R. 17 (2) 

Appeal, hearing of by another Bench on difference of 
opinion, S. 98 proviso 

Appeal, judgment and decree in, O. 41, Rr. 31, 35 
Appeal, none from decree passed by consent, S. 96 (3) 
Appeal, none from orders passed in appeal, S. 104 (2) 


Appeal, none on rejection of review, O. 47, R. 7 
Appeal, notice to be given to Court passing the decree, 
O. 41,R. 13 

Appeal, order in execution by Collector, Sch. Ill, 
Para 6 

Appeal, registering of, O. 41, R. 9 
Appeal, rejection or amendment of, O. 41, R. 3 
Appeal, right to begin, O. 41, R. 16 
Appeal right to, not affected by new Code, S. 154 
Appeal, rules as to apply to second appeals, O. 42, R. 1 
Appeals, Ss. 96—112 (part VII) 

Appeals by pauper, objections in, O. 41, R. 22 
Appeals from appellate decrees, O. 42, R. 1 
Appeals in forma pauperis , who can file, O. 44, R. 1 
Appeals from orders, Rules as to, O. 43, R. 2 
Appeals to P. C., S. 102 of C. P. Code applies, S. Ill 

W 

Appeal, summary dismissal of, O. 41, R. 11 
Appeal to King in Council, Ss. 109—112 and O. 45 
Appeal to Privy Council, Ss. 109—112 and O. 45 
Appeal to P. C none in some cases, S. Ill 
Appearance by one plff. or deft, for another, O. 1, R. 12 
Appearance by recognised agent or pleader, O. 3, R. 1 
Appearance, exemption from, Ss. 132, 133 
Appearance in person, O. 3, R. 1 

Appearance, none except by partner, O. 30, R. 7 
Appearance of parties, O. 9 
Appearance of partners, O. 30, R. 6 

Appearance, security for, when to be called for, O. 38, 
Rr. 1, 2 

Appearance under protest by supposed partner, O. 30, 
R. 8 ’ 

Appellant’s pauperism, inquiry into, O. 44, R. 2 
Appellant to furnish security for cause, 0.41, R. 10 
Appellate Court can stay execution, O. 41, r’. 5 ’ 
Appellate Court judgment and decree, O. 41, Rr. 30, 35 
Appellate Court may itself issue notice, O. 41, R. 14 
Appellate Court, powers of, S. 107 and O. 41, R. *33 
Appellate Court, power to take evidence, O. 41 R 27 
Appellate Court, Remand, 0.41, R. 23 

Appellate Court to give notice to lower Court, O. 41, 
R. 13 

Appellate Court, transmission of papers to, O. 41. 
R. 13 

Appellate decree, appeal from, S. 100 
Appellate decree, Procedure in appeal from, S. 108 
Appellate Judge to record dissent, O. 41, R. 34 

Appellate Judge may decide on another ground, O. 41, 

R. 24 

Applicability of certain rules to Chartered High Courts 

0.49, R. 3 ‘ 

Applicability of C. P. Code, S. 4 
Applicability of C. P. Code to Revenue Courts, S. 5 (l) 
Applicability of C. P. Code to Small Cause Courts 
Ss. 7 and 8 

Applicability of O. 11 to minors, O. 11, R. 23 

Applicability of O. 22 to appeals, 0. 22, R. 11 

Applicability of O. 22 to execution proceedings, O. 22 . 

R. 12 

Applicability of O. 23 to execution proceedings, O. 23- 
R • 4 

Applicability of O. 37, R. 1 

Applicability of rules as to stay of suit, Sch. II, Para. 19 

Applicability of Sch. I to Chartered High Court, O. 49 
R. 2 

Applicability of Sp. Rel. Act, S. 21, to arbitration, Sch 
II, Para. 22 

Application by joint decree holders, O. 21, R. 15 
Application by transferee of decree, O. 21, R. 16 
Application for certificate to appeal to P. C., 0.45, R. 2 
Application for discovery of documents, O. 11, R. 12 

Application for execution, amendment of, O. 21, K. 17 
(2) and (3) 
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Application for execution, contents of written one, 

O. 21, R - 11 (2) 

Application for execution, O. 21, Hr. 10 to 23 
Application for execution, procedure after its filing. 

(). 21, R. D 

Application for execution to contain extracts from 
Collector’s register. O. 21, R. 14 
Application for execution, to which Court to be made, 

0.2!,R. 10 ^ . 

Application for execution when oral, O. 21, R. 11 W 
Application for execution where cross-claims are claimed 

C). 21, R. 19 

Application for review, form of, O. 47, R.J* 

Application for review to whom lies, O. 47, R. 2 
Application for review when lies, O. 47, R. 1 
Application for summons to witness, O. 16, R. 1 
Application for transfer, Procedure after, S. 24 
Application for transfer, to which Court maintainable, 

S. 23 

Application of C. P. Code to High Courts, S. 117 
Application of sale proceeds, S. 73 
Application to attach immoveable property, contents 
of, 0.21, R. 13 

Application to execute cross-decrees, O. 21. R. 18 
Application to produce records of Court, O. 13, R. 10 
Application to set aside dismissal for default, O. 9, R. 9 
Application to set aside ex parte decree, O. 9, R. 13 
Application to sue as pauper, contents, O. 33, R. 2 
Application to sue as pauper, presentation of, O. 33, 

R. 3 

Appointing new trustee, S. 92 (b) 

Appointment of arbitrator, Sch. II, Para. 2 
Appointment of pleader, O. 3, R. 4 
Appointment of Receiver, O. 40, R. 1 
Arrears of rent can be claimed along with property, 

O. 2, R. 4 (a) 

Arrest applied for on insufficient grounds, b. 9:> 

Arrest before judgment, O. 38, Rr. 1 -4 
Arrest by warrant for disobeying summons S. 32 (a) 
Arrest, cancellation of warrant of, S. 59 (1) 

Arrest, contents of warrant of, O. 21, R. 38 
Arrest, discharge of judgment-debtor from, O. 21, 

R. 40 , 

Arrest, in execution, females exempted, S. 56 
Arrest in execution, of decree, O. 21, Rr. 37—40 
Arrest, no exemption for women from, S. 132 (2) 

Arrest of judgment-debtor, S. 55 

Arrest of person beyond jurisdiction, S. 136 

Arrest of witness for not obeying summons to attend, 

O. 16, R. 10(3) 

Arrest other than in execution of decree, S. 134 
Arrest under Civil Process, exemption from, S. 135 
Ascertainment of pleadings, O. 10, R. 1 
Assessors in Salvage, Towage or Collision Causes, 

S. 140 

Assets, distribution of, S. 73 
Assignee’s failure to continue suit, O. 22, R. 8(2) 
Assignment of interest during suit, O. 22, R. 10 
Attached coin or currency notes, delivery of, O. 21, 

R. 56 

Attached crop, custody of, O. 21, R. 45 

Attachment, agricultural produce exempted from, 

S. 61 

Attachment and sale, property not exempt in rent decree, 
S. 60(2) . c ft- 

Attachment applied for on insufficient grounds, S. ;:> 
Attachment before judgment, O. 38, Rr. 5 — 12 

Attachment before judgment, claim to property attach¬ 
ed. O.38, R. 8 

Attachment before judgment continues after , decree, 

O 38 R« 11 

Attachment before judgment, effect on strangers, O. 38, 
R. 10 


Attachment before judgment, if cause not shown or 
security not furnished, O. 38, R. 6 
Attachment before judgment, mode of making, O. 38, 

R. 7 

Attachment before judgment, none in the case of agri¬ 
cultural produce, O. 38, R. 12 
Attachment before judgment, notice to show cause, 

O. 38, R. 5 

Attachment before judgment removal of, O. 38, R. 9 
Attachment, claims and objections to, O. 21, R. 58 
Attachment, continuance of, O. 21, R. 62 
Attachment, determination of, O. 21, R. 57 
Attachment in execution of decree, O. 21, Rr. 41—63 
Attachment in execution of decrees of several Courts, 

S. 63 

Attachment in execution not necessary if property 
attached before judgment, O. 38, R. 11 
Attachment in execution, property liable to, S. 60 
Attachment in execution, property not liable to, S. 60 
(a) to ( p ) 

Attachment of agricultural produce, O. 21, R. 44 
Attachment of crops cut and gathered, O. 21, 

R. 44 (/>) 

Attachment of debt, O. 21, R. 46 (<*) 

Attachment of decrees, O. 21, R. 53 
Attachment of defendant’s property to enforce appear¬ 
ance, S. 94 ( b ) 

Attachment of growing crop, O. 21, R. 44 (a) 

Attachment of immoveable property, O. 21, R. 54 
Attachment of moveable property, O. 21, R. 43 
Attachment of moveables not in judgment-debtor’s 
possession, O. 21, R. 46 (c) 

Attachment of negotiable instrument, O. 21, R. 51. 
Attachment of partnership property, O. 21, R. 49^ 
Attachment of property beyond jurisdiction, S. 136 
Attachment of property for disobeying summons, 

S. 32 {b) 

Attachment of property in custody of Court or public 
officer, O. 21 R. 52 

Attachment of property in dwelling-houses, S. 62 
Attachment of property not in judgment-debtor’s posses¬ 
sion, O. 21, R. 12 

Attachment of property subject to decay, O. 21, R. 43 
proviso 

Attachment of property of witness for disobeying sum¬ 
mons, O. 16, R. 10 (3) and R. 13 
Attachment of Public Officer’s property, S. 81 
Attachment of salary or allowance, O. 21, R. 48 
Attachment of share in Corporation, O. 21, R.^45 ( b ) 
Attachment of share in moveables, O. 21, R. 47 
Attachment, Private alienation after, S. 64 
Attachment, provisions as to, Ss. 60—64 
Attachment, release of property from, 0.21, R. 60 
Attachment, removal on satisfaction of decree, 0.21, 

R. 55 

Attachment, Suits in respect of, O. 21, R. 63 
Attachment, Suits to recover property under, S. 16 (/) 
Attachment under decree for rents or mesne profits, 
O. 21, R. 42 

Attachment under money decree, O. 21, I\. 41 
Attachment under precept, S. 46 

Attendance and examination of witnesses before Com¬ 
missioner, O. 26, R. 17 
Attendance of arrested witness, O. 16, R. 18 
Attendance of parties and witnesses before Collector, 

Sch. Ill, Para. 13 

Attendance of person making affidavit, O. 1 ^ E. - 
Attendance of person on Govt s, behalf, O. 2/, K. 6 
Attendance of witness beyond jurisdiction, O. 16, 

R. 19 

Attendance of witnesses, O. 16 

Attendance of witnesses, at adjourned hearing, C. 10, 

R. 16 
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Attendance of witnesses at the hearing, O. 16, Rr 15, 
16. 


Attendance of witness in person when ordered, O. 16 
R. 19 ' 

Attendance of witness, Rules as to apply to parties, 
0. 16, R. 21 

Attorney to serve processes of High Court, Original 
Side, 0. 49, R. 1 

Award, Court’s power to modify or correct, Sch. II, 
Para. 12 

Award, judgment and decree on, Sch. II, Para. 16 
Award, remitting of, Sch. II, Para. 14 
Award, setting aside, Sch. II, Para. 15 
Award to be signed and filed, Sch. II, Para. 10. 

Award without intervention of Court, Sch. II, Para. 20, 

Balance due on mortgage, O. 34, R. 6 

Banker’s Books Evidence Act, 1891,0. 7, R. 17 

Bar to further suit, Ss. 11 and 12 

Benami sales, S. 66 

Bench, appeal heard by, S. 98 

Beneficiary may be joined but not necessary party, 
O. 31, R. 1 

Bidding by the decree-holder, O. 21, R. 72 
Bid of co-sharer preferred, O. 21, R. 88 
Buying property by decree-holder, O. 21, R. 72 
Case to be stated, 0. 36, R. 1 
Causes of action, joinder of, O. 2, R. 3 
Certificate by executing Court, S. 41 

Certificate of fitness or value for appeal to P. C. O 45 
R. 3 ’ ‘ : 


Certificate of sale, O. 21, R. 94 
Certificate to appeal to P. C., Refusal of, O. 45, R. 6 
Certification of adjustment of decree. O. 21, R. 2 
Charge, enforcement of, O. 34, R. 15 

_ —. * ? in interpleader suits, O. 35, R, 6 

Charge, O. 34 applies to, O. 34, R. 15 
Charge, suit on, S. 16 (c) 

Charities, suit in respect of, Ss. 92, 93 

Chartered High Courts, applicability of certain Rules, 
O. 49, R. 3 

Chartered High Courts, applicability of Sch. I, 0. 49, 
• 2 


Chartered High Courts, Provisions relating to, Ss. 116 
120 (Part IX) 

Chiefs, Execution of decree against, S. 86 (3) 

Chiefs, suits against, S. 86 
Chiefs, recognised agents of, S. 85 
Chiefs, suits by, S. 87 

Chiefs, suits by or against not governed by, O. 3 
R. 16. 


Civil Prison for disobeying summons, S. 32 (d) 

Civil servant is a public officer, S. 2 (17) (b) 

Claimant to adduce evidence, O. 21, R. 59 
Claimants, notice by Collector, Sch. Ill, Para 3 
Claim arising under mortgage, decree for, O. 34, R. 14 
Claim to attached property, disallowance of, O. 21, R. 61 
Claim to property attached before judgment, O. 38, R. 8 

Claims by or against executor, administrator or’ heir 
O. 2, R. 5 ’ 

Claims enforceable under attachment, S. 64 
Claims, investigation by Collector, Sch. Ill, Para 4 
Claims to attached property, O. 21, R. 58 
Clerical mistakes, S. 152 
Code applies to High Courts, S. 117 
Code, defined, S. 2 (1) 

Code not retrospective in certain matters, S. 157 
Code not retrospective in rights of appeal, S. 154 
Coins, delivery after attachment, O. 21, R. 56 
Collateral security, 0. 2, R. 2, Expl. 

Collector deemed to act judicially in executing decrees, 
o. 71 


Collector, execution of decrees by, Sch. Ill 
Collector’s powers in execution, Sch. Ill, Para. 1 


Collector’s power in special cases, Sch. Ill, Para 2 
Collector’s power to enforce attendance of witnesses 
and production of documents, Sch. Ill, Para. 13 
Collector, statement by, to Dist. Court, Sch. Ill, Para. 5 
Collector to exercise powers of Advocate-General, S. 93 
Collector to receive a copy of decree in pauper suits, 
O. 33, R. 14 

Collector to render account to Court, Sch. Ill, Para. 9 
Collector when to be Ktceiver, O. 40, R. 5 
Commencement of suit to be by plaint, O. 4, R. 1 
Commencement of the Code, S. 1 (2) 

Commissioned officer is public officer, S 2 (17) (c) 
Commissioner, powers of, O. 26, R. 16 
Commissioner to be examined, O. 26, R. 10 
Com missioner to be given necessary instructions, O. 26, 
R. 12 

Commission, expenses of, 0. 26, R. 15 
Commission for accounts when to issue, O. 26, R. 11 
Commission for local investigation, 0. 26, Rr. 9, 10 
Commission for whose examination to be issued, O. 26, 
R. 4 


Commission or letter of request. O. 26, R. 5 
Commission, return of, 0. 26, R. 7 
Commissions, O, 26 

Commissions, Provisions as to, applicable to non- 
British Indian Courts, S. 78 
Commission to another Court, S. 76 (1) 

Commission to examine accounts, 0. 26. Rr. 11, 12 
Commission to examine a person, S. 75 (d) 

Commission to examine or adjust accounts, S. 75 (c) 
Commission to examine pauper applicant, O. 33, R. 4 
Commission to examine person out of British India, 
S. 77. 

Commission to examine witness, O. 26, Rr. 1—8 

Commission to examine witness, order for,0. 26, R. 2 

Commission to examine witness, to whom to be issued, 
O. 26, R. 3 

Commission to examine witness when to be issued, 
O. 26, R. 1 

Commission to make local investigation, S. 75 (i) 
Commission to make partition, S. 75 (d) and O 26 
Rr. 13, 14 

Committee to frame rules, S. 123 
Common right, res judicata as to, S. 11, Expl. 6 
Compensation for attachment, arrest or injunction 
applied for on insufficient grounds, S. 95 
Compensation for wrong to immoveable property, S. 16(e) 
Compensation for wrong to person or moveables, S. 19 
Competency of Court to try suit, S. 11, Expl. 2. 

Competency to act as next friend or guardian for suit, 
O. 32, R. 4 

Compromise of suit, O. 23, R. 3 

Compromise by next friend or guardian for suit, 0. 32, 

R. 7 


Conduct of sales by Collector, Sch. Ill, Para. 10 
Conduct of suit, O. 1. R. 11 -v 

Conduct of witness, 0.18. R. 12 
Conflict of jurisdiction, S. 17 

Conjugal rights, discretion in executing decree for resti¬ 
tution of, O. 21, R. 33 

Conjugal rights, restitution of, execution of decree for, 
O, 21, R. 32 


Consent by person under disability, S. 147 
Consent decree, no appeal from, S. 96 (3) 

Consolidation of suits for valuation, O. 45, R. 4 
Constitution of Rule Committee, S. 123 
Constructive res judicata , S. 11, Expls. 4 and 6 
Contagious disease, ground for release from arrest. 

S. 59 (3) (a) 

Contents, notice of appeal, O. 41, R. 15 
Contents of appellate judgment, O. 41, R. 31 
Contents of application to sue as pauper, O. 33, R. 2 


1099 


DECENNIAL DIGEST, 1921 — 1930 . 


1100 


Contents of application when immoveable property to 
be attached. O. 21, R. 13 
Contents of decree, O. 20, R. 6 
Contents of execution application, O. 21, R. 11 (2) 
Contents of judgment, O. 20, R. 4 
Contents of memo, of appeal, O. 41, R. 1 (2) 

Contents of plaint in interpleader suit, O. 35, R. 1 
Contents of plaint in suits on negotiable instruments, 
O. 37, R. 2 

Contents of sale proclamation, O. 21, R. 66 
Contents of summons to witnesses, O. 16, R. 5 
Contents of warrant of arrest, O. 21, R. 38 
Contingent decree, O. 46, R. 2 
Continuance of attachment, O. 21, R. 62 
Continuance of breach, injunction to restrain, O. 39, 
R. 2 

Co-owner, bid of, to prevail, O. 21, R. 77 
Co-partners, suits between, O. 30, R. 9 
Copies of appellate judgment and decree to be given, 
O. 41, R. 36 

Copies of documents, O. 11, R. 19 
Copies of documents admitted endorsement on, 0.13, 
R. 5 


Copies of exhibits, O. 41, R. 13 
Copies of judgment and decree to be 


R. 20 


given, O. 20, 


Copy of decree and judgment to 'accompany appeal, 
0.41, R. 1 

Copy of judgment and decree to be sent to lower Court, 
O. 41, R. 37 

Copy of plaint to accompany summons, O. 5, R. 2 
Corporation, decree against, O. 21, R. 32(2) 
Corporation, injunction to, O. 39, R. 5 
Corporation, interrogatories to, O. 11, R. 5 
Corporation, personal attendance of principal officer, 
O. 29, R. 3 

Corporation, place of business, S. 20, Expl. 2 
Corporation, suit by or against, O. 29 
Co-sharer, preference to bid of, O. 21, R. 88. 

Cost of process, O. 48, R. 1 
Costs, S. 35 

Costs, Appellant to give security for, O. 41, R. 10 
Costs in interpleader suit, O. 35, R. 6 
Costs, interest on, 8. 35 (3) 

Costs not ascertained, execution of decree, S. 118 
Costs of adjournment, O. 17, R. 1 
Costs of affidavits, O. 19, R. 3 (2) 

Costs of arbitration, Sch. II, Para. 13 
Costs of commission, O. 26, R. 15 
Costs of inquiry as to pauperism, O. 33, R. 16 
Cost of interrogatories, O. 11, R. 3 
Costs of mortgagee subsequent to decree, O. 34, R. 10 
Costs of notice to produce documents, O. 12, R. 9 
Costs of noting when negotiable instrument dis¬ 
honoured, O. 37, R. 6 
Costs of reference, O. 46, R. 4 
Costs, Reasons to be given for disallowing, S. 35 (2) 
Costs, security for, O. 25 
Costs, security for, in P.C. appeals, O. 45, R. 7 
Costs should be stated in decree, O. 20, R. 6 
Costs, want of jurisdiction no bar to award, S. 35 (1) 
Costs when pauper succeeds, O. 33, R. 10 
Court competent to entertain review, O. 47, R. 2 
Court executing decree bound by order passed by 
Couit passing it, O. 21, R. 28 
Court-fee by pauper, O. 33, R. 10 

Court-fee by pauper Government’s right to apply for, 

O. 33, R. 12 

Court-fee in lieu of postage, S. 143 
Court Fees Act, 1870, amended, Sch. IV 
Court-fees, additional, to lie paid in questions in execu¬ 
tion, S. 47 (2) 

Court-fees, making up deficiency in, S. 149 


Courts passing decree, Stay by, O. 41, R. 5 (2) 

Court, Inherent powers, S. 151 
Court, Powers of amendment, Ss. 152, 153 
Court, Power to order separate trials, O. 1, R. 2; O. 2 
R. 6 

Courts entitled to execute decrees, S. 38 
Courts executing decrees, O. 21, Rr. 3 to 9 
Courts. Language of, S. 137 
Court’s power to adjourn hearing, O. 17, R. 1 
Court’s power to appoint arbitrator, Sch. II, Para. 5 
Court’s power to inspect, O, 18, R. 18 
Court’s power to modify or correct award. Sch. II, 
Paia. 12 

Court’s power to order proof by affidavit, O. 19, R. 1 
Court’s power to send for record, O. 13, R. 10 
Courts, superior and subordinate, S. 3 
Court to examine witness pursuant to commission, 

O. 26, R. 6 

Court to which application for execution to be made, 

O. 21, K. 10 

Court, to whom appeals from orders lie, S. 106 

Court, transfer of business, S. 150 

Court which passed a decree, meaning of, S. 37 

Creation of interest during suit, O. 22, R. 10 

Cross-claims, execution of, O. 21, R. 19 

Cross-claims in mortgage suits, O. 21, R. 20 

Cross-decrees, execution, O. 21, R. 18 

Cross-decrees in mortgage suits, O. 21. R. 20 

Cross-objections by respondent, O. 41, R. 22 

Currency notes, delivery after attachment, O. 21, R. 56 

Custody of crop attached, O. 21, R.45 

Day of hearing in suits by or against Govt., O. 27, R. 5 

Day of hearing of appeal, O. 41, R. 12 

Date of decree, O. 20, R. 7 

Death after hearing, O. 22, R. 6 

Death of deft, when right to sue does not survive, 
O. 22, R. 4 

Death of deft, when right to sue survives, O. 22, R. 1 

Death of guardian for suit, O. 32, R. 11 

Death of one of several plffs. or defts., O. 22, R. 2 

Death of partner, O. 30, R. 4 

Death of plff. if right to sue survives, O. 22, R. 1 

Death of plff. when right to sue does not survive, 

O. 22, R. 3 

Decided, meaning of, S. 11, Expl. 5 

Decision by appellate Court on another ground, O. 41, 

R. 24 

Decision of suit on issues of law, O. 14, R. 2 
Decree, adjustment or payment out of Court and certi¬ 
fication, O. 21, R. 2 

Decree affirming lower Court’s decree, appeal to P. C., 

S. 110 

Decree against Corporation, O. 21, R. 32 (2) 

Decree against firm, execution of, O. 21, R. 50 
Decree allowing set off, Appeal from, O. 20, R. 19 (2) 
Decree, application for execution by transferee of, 

O. 21, R. 16 

Decree, application for execution of O. 21, Rr. 10 to 23 
Decree, competency of Court to execute, S. 38 
Decree, contents, O. 20, R. 6 

Decree, contents of application for execution, O. 21, 
R. 11 (2) 

Decree contingent on order in reference, O. 46, R. 2 
Decree, copies of, to be given, O. 20, R. 20 
Decree, copy of, to accompany appeal, O. 41, R. 1 
Decree, copy to be given to applicant, O. 41, R. 36 
Decree, copy to be sent to lower Court, O. 41, R. 37 
Decree, Couit to which application for execution to be 
made, O. 21, 1\. 10 
Decree, date of, O. 20, R. 7 
Decree defined, S. 2 (2) 

Decree, defined for appeal to King in Council, O. 45, 
R. 1 
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Decree, execution by Collector, Sch. Ill 
Decree, execution by Foreign Court, S. 45 
Decree, execution by High Court, O. 21, R. 9 
Decree execution of, against Princes, Chiefs, Ambas¬ 
sadors and envoys, S. 86 (3) 

Decree, execution of, against public officer, S. 82 
Decree, execution of, before costs are ascertained, S. 118 
Decree, execution of, pending P.C. appeal, O. 45, R. 13 
Decree, execution to be transferred to Small Cause 
Court, 0. 21, R. 4 

Decree, execution when land situate in more than one 
jurisdiction, O. 21, R. 3 
Decree, ex parte, setting aside, 0. 9, R. 13 
Decree for accounts, O. 20, Rr. 15, 16, 17 
Decree for claims arising under mortgage, enforcement 
of, O. 34, R. 14 

Decree for delivery of immoveable property, O. 21 
Rr. 35, 36 

Decree for delivery of moveable property, 0. 20, R. 10. 
Decree for execution of document or negotiable instru¬ 
ment, O. 21, R. 34 

Decree for moveable property, execution of, O. 21, 
R. 31 

Decree for payment of money, execution of, O. 21, 
R. 30 

Decree for possession and mesne profits, O. 20, R. 12 
Decree for rent, property not exempt from attachment 
and sale, S. 60 (2) 

Decree for specific performance, restitution of conjugal 
rights and injunction, execution of, O. 21, R. 32 
Decree-holder defined, S. 2 (3) 

Decree holder, notice by Collector, Sch. Ill, Para. 3 
Decree-holder not to buy or bid without permission, 
O. 21,R. 72 

Decree in administration suit, O. 20, R. 13 
Decree in partition suit or suit for separate possession of 
share, O. 20, R. 18 

Decree in pauper suits, copy to be sent to Collector, 
O. 33, R. 14 

Decree in pre-emption suit, O. 20, R. 14 
Decree in suit for dissolution of partnership and 
accounts, O. 20, R. 15 

Decree in suits on negotiable instruments, Setting aside, 
O.37, R. 4 

Decree, mode of transfer of execution, O. 21, Rr. 5, 6 
Decree need not be signed by dissenting Judge, O. 41, 
R. 35 (4) Proviso 

Decree, Notice of execution when to be given, O. 21, 

R. 22 

Decree not to be varied in appeal, for irregularities, 

S. 99 

Decree of appellate Court, O. 41, R. 35 
Decree of Division Court, Appeal to P.C., S. Ill 
Decree of P. C.. execution of, 0.45, R. 15 
Decree of single Judge of H.C., Appeal to P.C. none, 
S. Ill 

Decree, oral application for execution, O. 21, R. 11(1) 
Decree passed by two or more Judges, Review by 
whom, O. 47, R. 5 
Decree, passing of, O. 20 
Decree, payment of, in Court, O. 21, R. 1 
Decree, payment under, O. 21, Rr. 1,2 
Decree, preliminary and final, defined, S. 2 (2), Expl. 
Decree, preliminary and final, in a foreclosure suit, 
O. 34, Rr. 2, 3 

Decree, preliminary and final, in a suit for sale, O. 34, 
Rr. 34, 35 

Decree, preliminary and final, in redemption suit, O. 34, 
Rr. 7,8 . 

Decrees, amendment of, S. 152 

Decrees, applications for executing cross ones, O. 21, 
R. 18 

Decrees appealable to P.C., S. 109 


l Decrees, execution of, O. 21 
' Decrees, Forms of, Sch. I, Appendix D 
Decrees, passed in Native States, Execution of, Ss. 43 
44 

Decrees, scheme for liquidation, Sch. Ill, Para. 7 
Decree, stay of execution by appellate Court, O. 41, 

R. 5 

Decree, stay of execution by Court passing decree, O. 41, 

R. 5 (2) 

Decree, stay of execution pending reference, O. 46, R. 2 
Decree, transferee of, S. 49 
Decree, Transfer of, S. 39 

Decree, transfer of execution to Subordinate Court, 
O. 21, R. 8 

| Decree, transfer of in another province, S. 40 
1 Decree to be signed, O. 20, R. 7 
Decree to be signed by successor of Judge, O. 20, R. 8 
Decree to conform with reference order, O. 46, R. 3 
Decree to direct instalments, O. 20, R. 11 
Decree to follow judgment, S. 33 
Decree to include a final order, O. 45, R. 1 
Decree to mention costs, O. 20, R. 6 
Decree to recover immoveable property, contents, 
O. 20, R. 9 

I Decree where mortgagee is overpaid, O. 34, R. 9 
Decree where set-off allowed, O. 20, R. 19 
Decree, which Courts can execute, O. 21, Rr. 3 to 9 
Default by purchaser in payment of full price, O. 21, 
R. 86 

Defaulting purchaser responsible for loss, O. 21, R. 7l 
Default, order of dismissal for, is not decree, S. 2 (2) 

Defence founded on separate grounds, O. 8, R. 7 
Defence, new ground of, allowed, O. 8, R. 8 
Defence to suits on negotiable instrument. O. 37, R. 3 
Defendant added, limitation against, O. 1, R. 10 (5) 
Defendant, failure to attend, O. 9, R. 6 
Defendant in jurisdiction of another Court, service of 
! summons how made, O. 5, R. 21 
I Defendant in prison, service of summons, O. 5, R. 24 
I Defendant minor, guardian for suit to be appointed 
O. 32, R. 3. 

Defendant need not be interested in all reliefs, O. 1. 

R. 5 

Defendant not in British India, service of summons 
O. 5, R. 25. 

Defendant of unsound mind, O. 32, R. 15 
Defendant, one may appear for others, O. 1, R. 12 
Defendant, order for personal appearance, O. 5, R. 3 
Defendant residing beyond jurisdiction, Service to be 
on agent, O. 5, R. 13 

Defendant’s death when right to sue does not survive 
O. 22, R.4 

Defendant’s death, when right to sue survives O 22 
R. 1 ’ 

Defendant’s failure to find out fresh surety or to fur¬ 
nish security, O. 38, R. 4 

Defendant’s interest and liability to be stated in plaint 

O. 7, R. 5 

Defendants, joinder of, O. 1, R. 3 
Defendant’s residence, S. 20, Expl. 1 
Defendant, Summons to, S. 27 
Defendant, Summons when to be issued, O. 5, R. 1 
Defendant to begin suit in some cases, O. 18,* R. 1 
Defendant to present written statement, O. 8,’ R. 1 
Defendant to produce his witnesses, O. 5, R. 8 
Deficiency of Court-fees, making up, S. 149 
Definitions, S. 2 

Delivery of coin or currency notes attached, 0.21, 

R. 56 

Delivery of immoveable property, O. 21, R. 35 
Delivery of interrogatories, S. 30 (a) 

Delivery of negotiable instrument or shares O. 21, R. 80 
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Delivery of property in judgment-debtor’s possession, 

O. 21, R. 95 

Delivery of property in tenant’s possession, O. 21, R.96 
Delivery of property sold, O. 21, Rr. 79, 80, 81 
Delivery of property when in tenant’s possession, O. 21, 

R. 36 

Demeanour of witness, Remarks on, O. 18, R. 12 
Departure of witness without lawful excuse. O. 16, R 17. 
Deposit, acceptance of, O. 24, R. 4 
Deposit by purchaser, O. 21. R. 84 
Deposit for expenses in l’.C. appeals, O. 45. R. 7 
Deposit in Court of negotiable instrument, O. 37, R. 5 
Deposit of expenses, refund of balance, O. 45, R. 12 
Deposit of money in Court by trustee, O. 39, R. 10 
Deposit of money in Court in money suits, O. 24, R. 1 
Deposit of subject-matter of suit, O. 39, R. 10 
Deposit to set aside sale, O. 21, R. 89 
Detention, effect of satisfaction of decree on, S. 58 (ii) 
Detention in civil prison for obstruction to execution, 

S. 74 

Detention in civil prison women exempted, S. 56 
Detention of judgment-debtor in civil prison, S. 55 
Detention of subject-matter of suit, O. 39, R. 7. 

Detention of witnesses, O. 16, R. 4 (2) 

Detention period in civil prison, S. 58 

Determination as to the question of legal representative 

O. 22, R. 5 

Determination of attachment, O. 21, R. 57 
Determination of suit at adjourned hearing, O. 17, 

R. 3 

Devolution of interest during suit, O. 22, R. 10 
Differences of opinion equal on review, O. 47, R. 6 
Directions as to taking accounts, O. 20, R. 17 
Directions in appellate judgment, O. 41, R. 32 
Director of Corporation to receive process, O. 29. R. 2 
Director of Corporation to sign plaint, O. 29, R. 1 
Disability, consent or agreement by persons under, 

S. 147 

Disallowance of claim or objection. O. 21, R. 61 
I) ischarge from arrest pending application for stav, | 
0. 21, R. 26(2) 

Discharge from debt, release under, S. 58, is not, S. 58, 

( 2 ). ... 

Discharge of injunction, O. 39, R. 4 
Discharge of judgment-debtor from arrest, O. 21, 
R. 40 

Discharge of surety for deft’s appearance, O. 38, R. 3 
Discharge under O. 21, R. 26, effect, O. 21, R. 27 
Disclosure of partner’s names, O. 30, Rr. 1, 2 
Discovery, O. 11 

Discovery by interrogatories, O. 11, R. I 
Discovery, Forms of Sell. 1, Appendix C 
Discovery of documents, S. 30 (a) 

Discovery of documents, Application for, O. 11. R. 12 
Discovery of documents when premature, O. 11, R. 20 
Discretion in execution decree for restitution of con- 
jugal rights, O. 21, R. 33 

Disease, ground for release from arrest, S. 59 (3) (^) 
Dismissal for default bars fresh suit, O. 9, R. 9 
Dismissal for default, order of, is not decree, S. 2 (2) 

w 

Dismissal for default, setting aside, O. 9, R. 9 
Dismissal for plff.’s default of appearance, O. 9, R. 8 
Dismissal not barring fresh suit, O. 9, R. 5 (2) 

Dismissal of appeal at first hearing, O. 41, R. 11 
Dismissal of appeal for default, O. 41, R. 17 
Dismissal of appeal for default, Restoration of 0.41, 
R. 19 

Dismissal of appeal when appellant does not deposit 
process fees, O. 41, R. 18 

Dismissal of suit as unreasonable or improper, O. 32, 
R. 14 


Dismissal of suit for non-service, restoration, 0.9, 

R. 4 

Dismissal of suit not barring fresh suit, O. 9, R. 4 
Dismissal of suit on plaintiff’s insolvency, O. 22, R. 8 (2) 
Dismissal of suit, setting aside, O. 22, R. 9 (2) 

Dismissal of suit under O. 22. effect, O. 22, R. 9 
Dismissal of suit where neither party appears, O. 9, 

R. 3 

Dismissal of suit where plaintiff fails to pay costs of 
summons, O. 9. R. 2 

Dismissal where plaintiff does not apply for one year for 
fresh summons, O. 9, R. 5 
Disobedience of summons, S. 32 

Disobedience of summons by witnesses, effect, O. 16 V 
Rr. 10, 11 

Disobeying summons for lawful excuse, O. 16, R. 11 

Dispaupering, O. 33, R. 9 

Disposal of case stated, O. 36, R. 5 

Disposal of suit at first hearing, O. 15 

Dispossession by decree-holder or purchaser, O. 21* 

R. 100 

Dissenting Judge need not sign decree, O. 41, R. 35 (4) 
pioviso. 

Dissent to be recorded, 0.41, R. 34 
Dissolution of partnership, Decree in a suit for and for 
account, O. 20, R. 15 

Distraint, Suit to recover property under S. 16 (/) 
Distribution of assets, S. 73 
Distribution of sale proceeds O. 34, I\. 13 
District Court, meaning of, S. 2 (4) 

District Court’s powers to revise and refer, O. 46, R. 7 
District Court to receive statement from Collector* 
Sch. Ill, Para. 5 
District defined, S. 2 (4) 

Division Court, Appeal to Privy Council, S. Ill 
Document, decree for execution, O. 21, R. 34 
Document if in possession must accompany plaint, O. 7* 

R. 14 

Document not produced with the plaint cannot be 
admitted later on, O. 7, R. 18 
Document requiring persons present in Court to pro¬ 
duce, O. 16, R. 7 

Documents admitted, endorsements on, O. 13, R. 4 
Documents admitted. Record of, O. 13, R. 7 
Documents admitted, Return of, O. 13, R. 9 
Documents, application for discovery of, O. 11. R. 12 
Documents, inspection, etc., S. 30 («) and O. 11, R. 15 
Documents, irrelevant or inadmissible, O. 13, R. 3 
Documents, list of, to be presented with plaint, O. 7, 
R. 14(2) 

Documents must be produced at first hearing, O. 13, 
R. 1 

Documents, non-compliance with order to produce, 

O. 11, R. 21 

Documents, non-production at first hearing, O. 13, R. 2 
Documents, notice to admit, O. 12. R. 2 
Documents, notice to produce, O. 11, R. 16 
Documents, not in party’s possession, O. 7, R. 15 
Documents, order for production, O. 11, R. 14 
Documents, order to impound, O. 13, R. 8 
Documents, premature discovery of, O. 11, R. 20 
Documents produced in answer to defendant’s case not 
inadmissible, O. 7, R. 18 (2) 

Documents, production, impounding and return, O. 13 
Documents, production of, before Collector, Sch. Ill* 
Para. 13 

Documents rejected, endorsements on, O. 13, R. 6 
Documents relied upon in plaint, O. 7, Rr. 14, 18 
Documents to cross-examine witnesses not inadmissible. 

O. 7, R. 18(2) 

Documents to refresh memory not inadmissible, O. 7* 
R. 18(2) 
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Document, Summons to produce when sufficient com¬ 
pliance with, O. 16, R. 6 
Documents, verified copies, O. 11, R. 19 
Duties of Receiver, O. 40, R. 3 
Duties of Receiver, enforcement of, O. 40, R. 4 
Effect of abatement of dismissal under, O. 22, R. 9 
Effect of marriage on suit, 0. 22, R. 7 

Effect of not producing documents at first hearing 
O. 13, R. 2 

Effect of set off, O. 8, R. 6 (2) 

Enactments amended, Sch. IV 
Enactments repealed, Sch. V 

Endorsement a_s to time and manner of service of sum¬ 
mons, O.5, R. 18 

Endorsement of negotiable instrument, decree for 
O. 21, R. 34 

Endorsement on process of execution, O. 21, R. 25 
Endorsement on copies of documents, O. 13, R. 5 
Endorsements on document admitted, O. 13, R. 4 
Endorsements on rejected documents, O. 13, R. 6 
Enemy, suit by alien enemy, S. 83 

Enforcement of award obtained without Court’s inter¬ 
vention, Sch. II, Para. 21 
Enforcement of Receiver’s duties, O. 40, R. 4 
Enforcement of surety’s liability, S. 144 
English, record of evidence to be in, S. 138 
Enlargement of time, S. 148 
Envoys, execution of decree against, S. 86 (3) 

Envoy, suit against, S. 86 
Examination before framing issues, O. 14, R. 4 
Examination of accounts, Commission for, S. 75 (c) 
Examination of a person, Commission for, S. 75 (a) 
Examination of applicant to sue as pauper, O. 33, R. 4 
Examination of judgment-debtor as to his property, 
O. 21, R. 41 

Examination of parties, O. 10 
Examination of parties to be recorded, O. 10, R. 3 
Examination of person out of British India, S. 77 
Examination of party, oral, O. 10, R. 2 
Examination of serving officer, O. 5, R. 19 
Examination of witness, O. 18 

Examination of witness, Commission for, O. 26, Rr. 1-8 
Examination of witness when to be immediate, O. 18, 
R. 16 

Examination to be in open Court, O. 18, R. 4 

Exception to affidavit in answer to interrogatories 
O. 11, R. 10 

Executing Court bound by order of Court passing 
decree, O. 21, R. 28 
Executing Court, certificate by, S. 41 
Execution, Ss. 36-74 (Part II) 

Execution against property and person, O. 21, R. 21 
Execution in case of cross-claims. O. 21, R. 19 
Execution of decree against firm, O. 21, R. 50 
Execution of decree against Princes, Chiefs, Ambassa¬ 
dors and Envoys, S. 86 (3) 

Execution of decree against public officer, S. 82 
Execution of decrees and orders, O. 21 
Execution of decree, application for, O. 21, Rr. 10-23 
Execution of decree, attachment under, O. 21, Rr. 41-63 
Execution of decree, before costs ascertained, S. 118 
Execution of decrees by Collector, Sch. Ill 
Execution of decree by Foreign Court, S. 45 
Execution of decree by High Court, O. 21, R. 9 
Execution of decree by Court passing decree, O. 41, R. 5 
( 2 ) 

Execution of decree, Court’s competency as to, S. 38 
Execution of decree for execution of document or en- 
dorsement on negotiable instrument, O. 21, R. 34 
Execution of decree for moveable property, O. 21, R. 31 
Execution of decree for specific performance, restitution 
of conjugal rights or injunction, O. 21, R. 32 
Execution of decree in another province, S. 40 
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Execution of decree, Modes of, S. 5l and O. 21. Rr. 30- 
36 

- Execution of decree, Mode of transfer of, O, 21, Rr. 5, 6 
I Execution of decree, notice of, when to be given. O. 21 

R. 22 

Execution of decree pending Privy Council appeal, O. 45, 
i R. 13 

Execution of decrees passed in Native States. Ss. 43, 44 
Execution of decree, stay by appellate Court, O. 41, R. 5 
Execution of decree transferable to Small Cau«e Court 
O. 21, R. 4 

Execution of document, decree for, O. 21, R. 34 
Execution of foreign decrees, S. 43 
Execution of money decree, O. 21. R. 30 
Execution of orders, rules as to, S. 36 

Execution of Privy Council decree, appeal from orders 
in, O. 45, R. 16 

Execution of Privy Council decree or order, O. 45, R. 15 
Execution of transferred decrees, S. 42 
Execution, Forms of Sch. I, Appendix E 
Execution, Procedure on, S. 5l 

Execution proceedings, O. 22 does not apply, O. 22, 

Execution proceedings, O. 23 does not apply, O. 23. R. 4 
Execution, process for, O. 21, Rr. 24, 25 
Execution, property liable and not liable, S. 60 
Execution, resistance or obstruction to, S. 74 
P^xecution sale, Suit against purchaser. S. 66 
Execution sale, vesting of property, S. 65 
Execution, Stay of, O. 21, Rr. 26, 29 
Execution, Stay of pending reference, O. 46, R. 2 
Execution, to which Court application for stay lies 

O. 21.R.26 

Execution, transfer of decree for, S. 39 
Execution when judgment-debtor’s property is in several 
districts, Sch. Ill, Para. 12 
Executor, claim by or against, O. 2, R. 5 
Executor, suit by or against, O. 31 
Exemption from arrest under Civil Process, S. 135 
Exemption from limitation from plaint should state 
grounds for, O. 7, R. 6 

Exemption, none from arrest of women, S. 132 (2) 

Exemption of agricultural produce from attachment, 

S. 61 

Exemption of other persons from personal appearance, 

S. 133 

Exemption of women from personal appearance, S. 132 
Exhibits,^copies of, to be given to applicant, O. 41, 
R. 13 

Ex parte appellate decree, Appeal from, S. 100 (2) 

Ex parte decree, Appeal lies, S. 96 (2) 

Ex parte decree, setting aside, O. 9, R. 13 
Ex parte decree to be passed, O. 9, R. 6 
Ex parte hearing of appeal, O. 41, R. 17 (2) 

Ex parte hearing of appeal, setting aside. O. 41. R. 21 
Expenses, deposit of, in Privy Council appeals, O. 45 r 
R. / 

Expenses insufficient, O. 16, R. 4 
Expense of commission, O. 26, R. 15 
Expenses of experts, O. 16, R. 2 (2) 

Expenses of summons, O. 16, R. 2 

Expenses of witnesses detained more than a day O 16 
R. 4 (2) ’ * ’ 

Expenses, payment of, to witnesses, O. 16. R. 3 
Expenses, scale of, O. 16, R. 2 (3) 

Experts, expenses of, O. 16, R. 2 (2) 

Extension of time, S. 148 

Extension of time for making award, Sch. II, Para. 8 
Extension of time in foreclosure decrees, O. 34 R. 3, 

(2) proviso 

Extension of time in redemption suits, O. 34 R. 8 
Extent of the Code, S. 1 (3) 

Extracts from Collector’s Register, O. 21, R. 14 
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Evidence as to pauperism, O. 33, R. 6 
Evidence by affidavit, O. 19, R. 1 
Evidence by successor of Judge, O. 18, R. 15 
Evidence, failure to produce, O. 15, R. 4 
Evidence in appeal, O. 41, R. 27 
Evidence in appealable cases, how taken, O. 18, R. o 
Evidence in appeal, mode of taking, 0.41, R. 28 
Evidence in non-appealable cases, O. 18, R. 13 
Evidence in support of claim to attached property, 
O. 21,R.59 

Evidence in transferred suit, O. 18, R. 15 (2) 

Evidence not taken down by Judge, O. 18, R. 8 
Evidence of admissions of facts or documents, 0.12, 

R. 7 

Evidence, recording of, in English, S. 138 
Evidence taken on commission not always admissible, 
(). 26, R. 8 

Evidence taken under S. 138, O. 18, R. 7 

Evidence to be interpreted, O. 18, R. 6 

Evidence when to be taken down in English, O. 18, 

R. 9 

Facts, notice to admit, O. 12, R. 4 

Facts to be proved by affidavit, power of Court as to, 

S. 30 (e) 

Failure of defendant to find fresh surety, O. 38, R. 4 
Failure of parties to appear at adjourned hearing, O. 17, 

R. 2 

Failure of parties to produce evidence at adjourned 
hearing, O. 17, R. 3 

Failure to amend pleading after order, O. 6, R. 18 
Failure to appear for examination, O. 10, R. 4 (2) 
Failure to apply for fresh summons, O. 9, R. 5 
Failure to furnish further security in Privy Council 
appeals, O. 45, Rr. 11, 14 

Failure to furnish security by defendant., O. 38, R. 4 
Failure to furnish security for costs, O. 25, R. 2 
Failure to present written statement, O. 8, R. 10 
Failure to produce evidence, O. 15, R. 4 
Females exempt from arrest and detention in execution 

S. 56 

Females exempt from personal appearance, S. 132 
Females not exempt from arrest, S. 132 f 2) 

Filing agreement to refer. Sch. II, Para. 17 
Filing award obtained without Court’s intervention 
Sch. II, Para. 20 

Filing of award, Sch. II, Para. 10 
Final decree, appeal, S. 97 
Final decree defined, S. 2 (2), Expl. 

Final decree in a foreclosure suit, O. 34, Rr. 2, 3 

Final decree in a suit for sale, O. 34, R. 5 

Final decree in redemption suit, O. 34, R. 8 

Findings on remand, O. 41, R. 26 

Fine for disobeying summons by a witness, O. 16, R. 12 

Fine for not obeying summons, S. 32 (c) 

Firm, execution of decere against, O. 21, R. 50 
Firms, suits by or against, O. 30 
First appeal, S. 96 

First appeal to Privy Council, S. 109 (b) 

Fixing day for defendant’s appearance, O. 5, R. 6 
Fixing day in suits by or against Government, 0.27, 

R. 5 

Foreclosure by mesne mortgagee, O. 34, R. 11 
Foreclosure of mortgage, or charge, Suit for, S. 16 (r) 
Foreclosure suit, decreeing sale in, O. 34, R. 4 (2) 
Foreclosure suit, decrees preliminary and finai, O. 34, 
Rr. 2, 3 

Foreclosure suits, extension of time, O. 34, R. 3 
Foreign Court, defined, S. 2 (5) 

Foreign Court, execution of decree by, S. 45 
Foreign Courts, Provisions relating to commission, 
applicable to, S. 77 
Foreign decrees, execution of, S. 43 
Foreign decrees, execution of, in British India, S. 43 


Foreign judgment defined, S. 2 (6) 

Foreign judgment, presumption as to, S. 14 

Foreign judgment when conclusive, S. 13 

Foreign States, Suits by, S. 84 

Foreign Summons, Service of, S. 29 

Former suits, meaning of, S. 11, Expl. 1 

Form of affidavit in answer to interrogatories, O. 11 

R. 9 

Form of appeal, O. 41, R. 1 

Form of interrogatories, O. 11, R. 4 

Form of notice to admit documents O. 12, R. 3 

Form of notice to admit facts, O. 12, R. 4 

Form of notice to produce documents, O. 12, R. 8 and 

O. 11, R 16 

Forms of processes, Appendix B 

Form of review application, O. 47, R. 3 

Forms in appendices to be used, O. 48, R. 3 

Forms, miscellaneous, Appendix H 

Forms of appeal, reference and review, Appendix G 

Forms of arbitration, Sch. II, Para. 23 and Appendix 

Forms of decrees, Appendix D 

Forms of description of parties, Appendix A (2) 

Forms of discovery, inspection and admission, Appendix 

C 

Forms of execution, Appendix E 
Forms of plaints, Appendix A (3) 

Forms of pleadings, O. 6, R. 3 

Forms of supplemental proceedings. Appendix F 

Forms of title of suits, Appendix A (1) 

Forms of written statement, Appendix A (4) 

Forms relating to arbitration, Sen. II, Appendix 

Forms, several, Appendices A to H 

Forum to hear appeals from orders, S. 106 

Frame of suit, O. 2 

Framing of issues, O. 14, R. 1 

Fraud, foreign judgment obtained by, S. 13 ( c ) 

Fraud in sale of immoveable property, O. 21, R. 90 
Fresh plaint not barred after rejection of first, O. /, 

R. 13 - 

Fresh suit not barred by reason of dismissal, O. 9, R. 

( 2 ) 

Fresh suit not barred though suit dismissed, O. 9, R. 4 
Furnishing security for disobeying summons, S. 32(d) 
Further inquiry after commission O. 26, R. 10 (3) 
Further suit barred, Ss. 11 and 12 
Further suit for compensation for arrest, etc., on in¬ 
sufficient grounds barred, S. 95 (2) 

Further suit for restitution barred, S. 144 (2) 

Gazetted Officer is public officer, S. 2 (17) ( c ) 
Government, a party in pauper suits, O. 33, R. lo. 
Government, persons authorised to act for, O. -7, R. 2 
Government pleader defined, S. 2 (7) 

Government pleader to receive process, O. 27, R. 4 
Government, security not to be taken from, O. 41, R. 7 
Government, suit by or against, S. 79 and O. 27, R. 1 
Government to apply for Court-fee payable by pauper, 

O. 33, R. 12 

Grant of review, O. 47, R. 4 
Grant of review, registering of, O. 47, R. 8 
Grounds for review, O. 47, R. 1 
Grounds which may be taken in appeal. O. 41, R. 2 
Guardian for suit, agreement or compromise by, O. 32, 

R. 7 

Guardian for suit, competency to act, O. 32, R. 4 . 
Guardian for suit not to receive property for minor 

°. 32, R. 6 , . 

Guardian for suit, retirement, removal or death ot, 

O. 32, R. 11 „ 

Guardian for suit to be appointed, O. 32, R.J> 

Guardian for suit to conduct suit, O. 32, R. 5 
Hearing of appeal, O. 41, R. 12 
Hearing of appeal, adjournment of, O. 41, R. 20 
Hearing of application to sue as pauper, O. 33, R. / 
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Hearing of case stated, O. 36, R 5 
Hearing of interpleader suit, O. 35, R. 4 
Hearing of suit, 0. 18 
Heir, claim by or against. 0. 2, R. 5 
High Court, Original Side, processes of, O. 49, R. 1 
High Court, Original Side, Provisions not applicable to, 
S. 120 

High Court, Reference to, S. 113 and O. 46, R. 1 
High Courts, Chartered, applicability of certain Rules, 
O. 49, R. 3 

High Courts, Chartered, applicability of, Sch. I to 
0. 49, R. 2 

High Court’s powers on reference, O. 46, R. 5 
High Court’s power to decide issue of fact, S. 103 
High Court’s power to make new rules, S. 122 and 
Ss. 125-131 

High Courts, Transfer of execution of decree to, 
O. 21, R. 9 

Houses, attachment of property in, S. 62 
Husband of trustee, administratrix or executrix not 
necessary party, O. 31, R. 3 

Illness,^as a ground for exemption from arrest, S. 59 

Illness, ground for release from arrest, S. 59 (3) (£) 
Immediate examination of witness, O. 18, R. 16 

Immediate possession of subject-matter of suit, O. 39, 
R. 9 

Immoveable property, decree to recover, O. 20, R. 9 
Immoveable property in tenant’s possession, O. 21, 

R. 36 

Immoveable property, joinder of claim with claim of, 
O. 2, R. 4 

Immoveable property, plaint to contain description, 

O. 7, R. 3 

Immoveable property, sale in execution, O. 21, Rr. 82- 
103 

Immoveable property, suit for compensation" for wrong 
to, S. 16 0) 

Immoveable properly, suit for partition, S. 16 0) 
Immoveable property, suit for right or interest in, 

S. 16 (d) 

Immoveable property, suit on mortgage or charge, 
S. 16 (<r) 

Immoveable property, suit to recover, S. 16 ( a ) 
Impounding documents, order for, O. 13, R. 8 
Impounding of document, S. 30 (a) and O. 13 
Imprisonment for disobeying summons, S. 32 ( d ) 
Imprisonment for resisting execution, S. 74 
Imprisonment in execution, Females exempted, S. 56 
Imprisonment in execution of decree, S. 55 
Improper suit, dismissal of, O. 32, R. 14 
Inability of pleader to answer questions, O. 10, R. 4 
Inadmissible documents to be rejected, O. 13, R. 3 
Incidental proceedings. Ss. 75-78 (Part III) 

Indian Civil Servant is a public officer, S. 2 (17) ( b ) 
Infectious disease, ground for release from arrest, 
S. 59 (3) GO 

Inherent powers of Court, S. 151 
Injunction, discharge of, O. 39, R. 4 
Injunction, execution of decree, O. 21, R. 32 
Injunction, grant of temporary one, S. 94 ( c ) 

Injunction, notice to be given before granting, O. 39, R. 3 
Injunction, temporary, when granted, O. 39, R. 1 
Injunction to Corporation, O. 39, R. 5 
Injunction to restrain repetition of injury, O. 39, R. 2 
Inquiry as to legal representative, O. 22, R. 5 
Inquiry as to pauperism, costs of, O. 33, R. 16 
Inquiry into appellant’s pauperism, O. 44, R. 2 
Inquiry into valuation in appeal to Privy Council, O. 45, 

R. 5 

Insolvency, judgment-debtor may apply in, S. 55 (3) 
Insolvency of plaintiff, O. 22, R. 8 
Inspection, O. 11 


Inspection of documents, S. 30 (b) and O. 11, R. 15 
Inspection of documents, Forms of, Sch. I, Appendix C 
Inspection of documents, order for, O. 11, R. 18 
Inspection of property by Court, O. 18, R. 18 
Inspection of subject-matter of suit, O. 39, R. 7 
Inspection, time for, O. 11, R. 17 
Instalment decree, passing of, O. 20, R. 11 
Institution of suit, S. 26 and O. 4 
Insufficient expenses for summoning witness, O. 16, R. 4 
Interest, S. 34 

Interest in immoveable property, suit for, S. 16 ( d ) 
Interest not expressly granted is deemed as refused, 

S. 34 (2) 

Interest on costs, S. 35 (3) 

Interest on deposit not allowed., O. 24, R. 3 
Interest, separate suit barred, S. 34 (2) 

Interim sale, O. 39, R. 6 
Interlocutory order, S. 94 ( e) 

International law, Judgment based on incorrect view 
of, S. 13 (c) 

Interpleader suit, S. 88 and O. 35 

Interpleader suits, agents and tenants cannot file, O. 35, 

R. 5 

Interrogatories, O. 11, R. 1 
Interrogatories, Affidavit in answer to, O. 11, R. 8 
Interrogatories, cost of, O. 11, R. 3 
Interrogatories, form of, O. 11, R. 4 
Interrogatories, objection to, O. 11, R. 6 
Interrogatories, scandalous or irrelevant or not bona 
fide , O. 11, R. 6 

Interrogatories, setting aside and striking out of, O. 11, 

R. 7 

Interrogatories to be submitted, O. 11, R. 2 
Interrogatories to Corporation, O. 11, R. 5 
Interrogatories, use in evidence of answers to, O.ll, 
R. 22 

Interrogatories, vexatious, unnecessary, prolix, oppres¬ 
sive or scandalous, O. 11, R. 7 
Investigation of claims and objections to attached 
property, O. 21, R. 58 

Investigation of claims by Collector, Sch. Ill, Para. 4 
Investigation of claim to property attached before 
judgment, O. 38, R. 8 
Irregularity in sale, O. 21, R. 78 
Irregularity in sale of immoveable property, O. 21, R. 90 
Irrelevant documents to be rejected, O. 13, R. 3 
Irrelevant interrogatories, O. 11, R. 6 
Issue and service of summons, O. 5 
Issue, none between parties, O. 15, R. 1 
Issue, none between plaintiff and one of several de¬ 
fendants. O. 15, R. 2 
Isaue of law, S. 100 
Issue of fact, Ss. 100, 103 
Issue of fact, High Court may decide, S. 103 
Issue of summons, O. 5, Rr. 1-8 
Issues, framing of, O. 14, R. 1 
Issues, how framed, O. 14, R. 3 
Issues of law, determination of, O. 14, R. 2 
Issues, settlement of, O. 14 
Issues, stated judgment on, O. 14, R. 7 
Issue, stating of, O. 14, R. 6 
Issues, striking out or amending of, O. 14, R. 5 
Joinder of causes of action, O. 2, R. 3 
Joinder of cause of action, objection as to, O. 2, R. 7 
Joinder of claim with claim to recover immoveable 
property, O. 2, R. 4 
Joinder of defendants, O. 1, R. 3 
Joinder of defendants, in doubtful cases, O. 1, R. 7 
Joinder of parties liable on the same contract, O. 1, R. 6 
Joinder of parties, objection to, O. 1, R 13 
Joinder of plaintiffs, O. 1, R. 1 

Joinder of trustees, administrators or executors O 31 
R. 2 ’ 
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Joint decree-holders, application by, O. 21. R. 15 
Joint parties, judgment for or against, O. 1. R. 4 
Judge defined, S. 2 (8) 

Judge is a public officer, S. 2 (17) (a) 

Judge’s successor, evidence by, O. 18, R. 15 
Judgment, O. 2 

Judgment according to award, Sch. II, Para. 16 
Judgment, amendment of, S. 152 
Judgment by successor of Judge, O. 20, R. 2 
Judgment, copies to be given, O. 20, R. 20 
Judgment, copy of, to accompany appeal, O. 41, R. 1 
Judgment, copy to be given to applicant, O. 41, R. 36 
Judgment, copy to be sent to lower Court, 0.41, R. 37 
Judgment-debtor defined. S. 2 (10) 

Judgment-debtor may apply in insolvency, S. 55 (3) 
Judgment-debtor not to alienate property, Sch. Ill, 
para. 11 

Judgment-debtor’s representative, liability of, S. 50 
Judgment defined, S. 2 (9) 

Judgment (Foreign) based on breach of British Indian 
law, S. 43 (/) 

Judgment (Foreign) based on incorrect view of Inter¬ 
national law, S. 13 (c) 

Judgment (Foreign) by incompetent Court, S. 13 (a) 
Judgment (Foreign) not on merits, S. 13 (/?) 

Judgment (Foreign) obtained by fraud, S. 13(c) 
Judgment (Foreign) opposed to natural justice, S. 13 

W 

Judgment for or against joint parties, O. 1, R. 4 
Judgment of appellate Court, contents of, O. 41, R. 31 
Judgment of appellate Court, directions in, O. 41, 

R. 32 

Judgment of appellate Court to be in open Court. O. 41 
R. 3 

Judgment of Small Cause Court, O. 29, R. 4 

Judgment, contents, O. 20, R. 4 

Judgment to be given, S. 33 

Judgment to be in open Court, O. 20, R. 1 

Judgment to be signed, O. 20, R. 3 

Judgment to contain reasons, (). 20, R. 5 

Judgment when one of several clefts, not at issue, O. 15. 

R. 2 

Judgment when parties at issue, O. 15, R. 3 
Judgment when parties not at issue, O. 15, R. 1 
Judgment on admissions, O. 12, R. 6 
Judgment on issues stated, O. 14, R. 7 
Judicial officers are public officers, S. 2 (17) (</) 
Jurisdiction, objection net allowed in appeal or revision 

S. 21 

Jurisdiction of Civil Courts barred in transferred 
decrees, S. 70 (2) 

Jurisdiction of Court when causes of action joined, O. 2, 
R. 3(2) 

Jurisdiction of Courts, Ss. 9—14 

Jurisdiction conflicting, S. 17 

Jurisdiction pecuniary, S. 6 

Jurisdiction, reference as to, O. 46, R. 6 

Jurisdiction to try all suits of civil nature, S. 9 

Jurisdiction uncertain, S. 18 

Landlord, non-applicability of C. P. Code to, S. 4 

Language of Court different from that of witness, O. 18, 

R. 7 

Language of Subordinate Courts, S. 137 

Legal representative, decree against mode of execution, 

S. 52 

Legal representative, decree executable against, S. 50 
Legal representative defined, S. 2 (11) 

Legal representative, enquiry as to, O. 22, R. 5 
Legal representative need not be added, O. 30, R. 4 
Legal representative of judgment-debtor, Liability under 
decree, S. 50 (2) 

Legal representative personally liable. S. 52 (2) 

Letter i n lieu of summons, O. 5, R. 30 


Letter of request to examine person out of British India. 

S. 77 

Liability of ancestral property under decree, S. 53 

Liability of surety to be enforced, S. 145 

Liability to be re-arrested, O. 21, R. 27 

Limitation Act (1877), Art. 180 not affected by S. 48,. 

S. 48 (2) (/)) 

Limitation against added deft., O. 1, R. 10 (5) 

Limitation, exemption from, plaint to contain grounds* 

O. 7, R. 6 

Limitation, extension of, S. 148 

Limitation for amending pleadings, O. 6, R. 18 

Limitation for execution, S. 48 

Limitation for payment of full purchase-money, O. 21, 

R. 85. 

Limitation for striking out interrogatories, O. 11, R. 7 
Limitation law applicable to withdrawals of suits, O. 23, 

R. 2 

Limitation to apply for fresh summons, O. 9, R. 5 
Liquidation of decrees, scheme for, Sch. Ill, Para. 7 
List of documents must accompany plaint, O. 7, 1\. 14 1 
( 2 ) 

List of documents to accompany documents, O. 13, R. 1 

( 2 ) 

Local Investigation, commission for, S. 75 (It) and O. 26,. 
Rr. 9, 10 

Local law, Procedure in appeals from orders under. 

S. 108 

Maintenance allowance for judgment-debtor, S. 57 
Maintenance allowance for judgment-debtor under 
arrest how paid, O. 21, R. 39 
Manner of service, endorsement as to O. 5, R. 18 
Marriage, no abatement of suit, O. 22, R. 7 
Material for framing issues, O. 14, R. 3 
Material objects. Provisions as to, O. 13, R. 11 
Matter in issue, explained, S. 11, Expl. 3 
Memorandum of appeal, contents of, O. 41, R, 1 (2) 
Memorandum of appeal, registering of, 0.41, R. 9. 
Memorandum of evidence, O. 18, R. 8 
Memorandum of evidence, inability of Judge to make,. 
O. 18, R. 14 

Mesne mortgagee, right to redeem and foreclose, O. 34,. 
R. 11 

Mesne profits can be claimed with property, O. 2, R. 4 1 

(4 

Mesne profits decree for, O. 20, R. 12 
Mesne profits defined, S. 2 (12) 

Might and ought, meaning, S. 11, Expl. 4 
Military, men, suit by or against, O. 28 
Military officer is public officer, S. 2 (l7) (c) 

Minor deft, guardian for suit to be appointed, O. 32, R. > 
Minor plff. attaining majority, O. 32. R. 12 
Minors, applicability of, O. 11, R. 23 
Minor, suit by, to be by next friend, O. 32, R. 1 
Miscellaneous, Ss. 132 — 158 (Part XI) 

Miscellaneous forms, Sch. I, Appendix II 
Misjoinder not to defeat suit, O. 1, R. 9 
Misjoinder of causes of action, objection to, O. 2, R. T 
Misjoinder of parties objection to, O. 1, R. 13 
Modes of execution, S. 51 and O. 21, Rr. 30—36 
Mode of attaching property of witness for disobeying' 
summons, O. 16, R. 13 

Mode of execution against legal representative, S. 52 
Mode of making attachment before judgment O. 38, 

R. 7 

Mode of taking additional evidence, O. 41, R. 28 
Money decree, execution of, O. 21, R. 30 
Mortgage decree where mortgagee is overpaid, O. 34, R. 9* 
Mortgage suit, S. 16 (c) 

Mortgage suits, cross-claims and decrees, O. 21, R. 20 
Mortgage suits, parties to, O. 34, R. 1 
Mortgagor to pay balance, O. 34, R. 6 
Moveable property, decree, to deliver, O. 20, R. 10 
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Moveable property defined, S. 2 (13) 

Moveable property, Suit to recover, S. 16 (/) 
Moveables, suit for compensation for wrong to, S. 19 
Native States, execution of decrees passed in, Ss. 43, 44 
Natural justice, judgment opposed to, S. 13 (d) 

Naval officer is public officer, S. 2 (17) ( c ) 

Negotiable instrument decree for endorsement, O. 21 
R. 34 

Negotiable instrument, deposit in Court, O. 37, R. 5 
Negotiable instrument lost, Suit on, O. 7, R. 16 
Negotiable instrument, ordinary procedure applies to 
suits on, O. 37, K. 7 
Negotiable instruments, Suits on, O. 37 
Neither party appearing, O. 9, R. 3 
New defence allowed, O. 8, R. 8 
Next friend, agreement or compromise by, O. 32, R. 7. 
Next friend, competency to act as, O. 32. R. 4 
Next friend not to receive property, O. 32, R. 6 
Next frienci of minor, O. 32, R. 1 
Next friend, removal of, O. 32, 1\. 9 
Next friend, retirement of, O. 32, R. 8 
Next friend, suit without. O. 32, R. 2 
Next friend to conduct suit, O. 32, R. 5 
Non-appealable cases, evidence in, O. 18, R. 13 
Non-appearance of deft., O. 9, R. 6 

Non-appearance of deft.. Sufficient cause shown, O. 9, 
R. 7 

Non appearance of one of several defts., O. 9, R. 11 
Non-appearance of one of several plffs., O. 9, R. 10 
Non-appearance of parties, O. 9 
Non-appearance of plff., O. 9, R. 8 
Non-applicability of C. P. Code, S. 4 
Non-attendance of parties at adjourned hearing, O. 17 
R. 2 

Non-comphance of order for discovery of documents 
O. 11, R. 21 

Non joinder not to defeat suit, 0. 1, R. 9 
Non-joinder of parties, objection to, O. 1, R. 13 
Non-production of documents at first hearing O. 13 
R. 2 * 

Non-recognition of British Indian Law, S. 13 (r) 

Non service of summons for plaintiff’s failure to pay 
costs, O. 9, R. 2 

Notice, allegation of in pleadings, O. 6, R. 11 

Notice by Collector to decree-holders and claimants 
Sch. Ill, Para. 3 

Notice in lieu of warrant of arrest, O. 21, R. 37 
Notice in representative suits, O. 1, R. 8 
Notice in suits against Secretary of State, S. 80. 

Notice of admission of a case, O. 12, R. 1 
Notice of appeal, contents, O. 41, R. 15 

Notice of appeal may be served by appellate Court 
0.41, R. 14 

Notice of appeal to Court passing decree appealed from, 
0.41, R. 13 

Notice of appointment of minor’s guardian for suit, 
O. 32, R. 3 (4) 

Notice of day of judgment to be given to parties 
O. 20, R. 1 

Notice of deposit by deft., O. 24, R. 2 
Notice of execution, procedure after issue, O. 21, R. 23 
Notice of execution required in certain cases, O. 21 
R. 22 

Notice of hearing evidence as pauperism, O. 33, R. 6 
Notice of hearing of appeal, O. 41, R. 14 
Notice of interim sale or detention, etc., of property, 

0.39, R. 8 , • 

Notice of payment of decree in Court, O. 21, R. 1 
Notice of process to partners, O. 30, R. 5 
Notice of setting aside dismissal for default, O. 9, R. 9 
.( 2 ) 

Notice of setting aside ex parte decree, O. 9, R. 14 
Notices, service of. O. 48, R. 2 


Notices to be in writing, 8. 142 
Notice to admit documents, O. 12, R. 2 
Notice to admit facts, O. 12, R. 4 
Notice to be given before issuing injunction, O. 39 

R. 3 

Notice to produce documents, O. 11, R. 16 
Notice to produce documents, costs of, O. 12, R. 9 
Notice to produce documents. Forms of, (). 1 1 R. 16 
and O. 12, R. 8 

Notice to surety before enforcing liability, 8. 144. 
proviso 

Notification for re-sale, O. 21, R. 87 
Nuisance, suit in respect of, 8s. 91, 93 
Numerous plffs., O. 1, R. 8 
Oath by whom to be administered, S. 139 

Objection as to misjoinder of causes of action, O 2 

R. 7 

Objections to findings on remand, O. 41, R. 26 
Objection to attachment of property, O. 21, R. 58 
Objection to grant of review, O. 47, R. 7 
Objection to interrogatories, O. 11, R. 6 
Objection to joinder, non-joinder or misjoinder of par¬ 
ties, O. 1, R. 13 

Objection to jurisdiction must be raised earliest possible, 

S. 21 

Objection to question or answer to be taken down 
O. 18, Rr. 10, 11 

Objector to adduce evidence, O. 21, R. 59 
Obligation and collateral security, O. 2, R. 2 Expl. 
Obstruction by bona fide claimant, O. 21, R. 99 
Obstruction by judgment-debtor, 0. 21, R. 98 
Obstruction to delivery of possession, O. 21, R. 97 
Obstruction to execution, 8. 74 

Officer in charge of sale not to bid or buy, O. 21, R. 73 
Officers that are public officers, S. 2 (17) ( c ) to ( k) 

Old Codes, references to, S. 158 
Omission to pay subsistence allowance, S. 58 (iv) 
Omission to sue for one of several reliefs, O. 2, R. 2 

( 3 ) 

One of several defts., non-appearance, O. 9, R. 11 
One of several plffs., non-appearance, O. 9, R. 10 

One of several plffs. or defts., can appeal from whole 
decree, O. 41, R. 4. 

Opinion, affidavit as to, O. 19, R. 3 
Oppressive interrogatories, O. 11, R. 6 
Oial^application for execution of decree, 0. 21, R. 11 

Oral examination of parties, O. 10, R. 2 
Order defined, S. 2(14) 

Order 11 applies to minor parties, 0. 11, R. 23 

Order for discovery of documents, non-compliance 
O. 11, R.21 

Order for further security or payment, O. 45, Rr. 10, 14 
Order for impounding documents, O. 13, R. 8 
Order for inspection of documents, O. 11, R. 18 
Order for producing documents, O. 11, R. 14 

Order in execution by Collector is decree, Sch. Ill, Para. 

6 

Order in execution of P. C. decree, appeal from, O. 45, 

1 ^. 1 

Order of dismissal for default is not decree, S. 2 (2) 

GO 

Order of Privy Council execution, O. 45, R. 15 
Order of reference to arbitration, Sch. II, Para. 3 
Order of reference to arbitration to provide for differ¬ 
ence of opinion, Sch. II, Para. 4 
Order of remand, appeal, S. 105 (2) 

Orders, amendment of, S. 152 
Orders appealable to P. C., S. 109 
Orders, appeal from, S. 104 and O. 43, R. 1 
Orders, appeals from, Rules as to, O. 43, R. 2 
Orders, Court entitled to hear appeals from, S. 106 
Orders, execution of, O. 21 
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Orders, impeachable in appeal from decree, S. 105 
Ordeis in execution, appeal from, O. 41, R. 8 
Orders, no second appeal, S. 104 (2) 

Orders, Rules relating to execution of, S. 36 
Orders, service of, O. 48, R. 2 

Order to answer furthei the interrogatories, O. 11, 

R. 11 

Orders to be in writing, S. 142 

Orders under C. P. Code, Procedure in appeal from 

S. 108 

Original decree, appeal from, S. 96 
Original Side of the High Court, Provision not applica¬ 
ble to. S. 120 

Original Side, Powers to make rules relating to, S. 129 
Particular question or answer to be taken down, O. 18. 
R. 10. 

Particulars to be contained in plaint, O. 7, R. 1 
Parties, addition or substitution or striking of, O. 1, 
R. 10 

Parties at issue, judgment, O. 15, R. 3 
Parties, attendance before Collector, Sch. Ill, Para. 13 
Paities, examination of, O. 10 

Parties in case stated subject to Court’s jurisdiction. 
O. 36, R. 4 

Parties not at issue, O. 15, R. 1 
Parties, one of several not at issue, O. 15, R. 2 
Parties, oral examination of, O. 10, R. 2 
Parties to appear before Commissioner, O. 26, R. 18 
Parties to appear on the day fixed in summons. O. 9, 

R. 1 

Parties to execution should apply to executing Court, 

S. 47 (1) 

Parties to mortgage suits, O. 34, R. 1 
Parties to representative suit, O. 1, R. 8 
Parties to suit, O. 1 
Parties to suit, meaning of, S. 47 Expl. 

Partition, commission for, S. 75 ((/) and O. 26, Rr. 13. 
14 

Partition decree, O. 20, R, 18 
Partition of estate under decree, S. 54 
Partition, Suit for, S. 16 (/>) 

Partners, appearance of, O. 30, R. 6 
Partnership, dissolution and accounts Decree in suit 
for, O. 20, R. 15 

Partners’ names, disclosure of, O. 30. Rr. 1, 2 
Partners, suits between, O. 30, R. 9 
Party, beneficiary not a necessary one, O. 31, R. 1 
Party, constructive, who is, S. 11, Expl. 6 
Party on whom burden of proof lies may begin evidence, 
O. 18, R. 3 

Pauper appeal, rejection of, O. 44, R. 1 

Pauper appeal, rule as to, O. 44, R. 1 

Pauper appeals, objections in, O. 41, R. 22 

Pauper appeal, who can file, O. 44, R. 1 

Pauper applicant, examination of, O. 33, R. 4 

Pauper application, contents of, O. 33, R. 2 

Pauper application, fresh one barred if one disallowed, 

O. 33, R. 15 

Pauper application, rejection of, O. 33, R. 5 
Pauper defined, O. 33, R. 1 Expl. 

Pauperism, evidence as to, O. 33, R. 6 
Pauperism of appellant, inquiry into, O. 44, R. 2 
Pauper not debarred to sue in ordinary way, O. 33, 

R. 15 

Pauper suit, Govt, a party, O. 33, R. 13 
Pauper suits, O. 33 

Payment of decree in Court, O. 21, R. 1 
Payment of decree out of Court, O. 21, R. 2 
Payment of expenses to witnesses, O. 16, R. 3 
Payment of thing in Court in interpleader suits, O. 35, 
R. 2 

Payment under decree, O. 21, Rr. 1, 2 
Pecuniary jurisdiction, S. 6 


Penalty for disobeying summons, S. 32 
Peiiod of detention in Civil Prison, S. 58 
Personal appearance, exemption from, Ss. 132, 133 
Personal appearance not to be ordered, O. 5, R. 4 
Personal appearance of deft, or plff. O. 5, R. 3 
Personal attendance, non compliance of order of, O. 9, 

R. 12 

Personal attendance of officer of Corporation, O. 29, 

R. 3 

Personal attendance of public officer not necessary,. 

S. 81 (6) 

Personal attendance of witness when ordered, O. 16, 

R. 19 

Personal decree against mortgagor for balance, O. 34, 

R. 6 

Personal liability of legal representative under decree, 

S. 52(2) 

Person authorised by military men may appoint pleader, 

O. 28, R. 2 

Person authorised by military men may receive process, 

O. 28, R. 3 

Person carrying on business in another name, suit 
against, O. 30, R. 10 

Person out of British India, commission to examine, 

S. 77 

Persons authorised to act for Govt., O. 27, R. 2 
Person, Suit for compensation for wrong to, S. 19 
Persons under disability, consent or agreement by, 

S. 147 

Person to be authorised by military men, O. 28, R. 1 
Place of business of Corporation, S. 20, Expl. 2 
Place of suing, Ss. 15—20 
Plaint, O. 7 

Plaint document if in possession must accompany, O. 7, 

R. 14 

Plaint, document not accompanying, not admissible later 
on, O. 7, R. 18 

Plaint document relied upon in, O. 7, Rr. 14—18 
Plaintiff becoming major during suit, O, 32, R. 12 
Plaintiff of unsound mind, O. 32, R. 15 
Plaintiff, one may appear for others, O. 1, R. 12 
Plaintiff, order for personal appearance, O. 5, R. 3 
Plff .’s death, if right to sue survives, O. 22, R. 1 
Plaintiff’s death when right to sue dees not survive, 

O. 22,R. 3. 

Plaintiff’s insolvency, O. 22, R. 8 
Plaintiffs, joinder of, O. 1, R. 1 
Plaintiff to begin suit, O. 18, R. 1 
Plaint in interpleader suit, contents, O. 35, R. 1 
Plaint in money suits, O. 7, R. 2 
Plaint in representative suits, O. 7. R. 4 
Plaint in suit on lost negotiable instrument, O. 7, R. 16 
Plaint in suit by Corporation to be signed by Secretary 
or Director, O. 29, R. 1 

Plaint in suit by Firm may be signed by one partner, 

O. 30, R. 1 

Plaint in suits by or against Govt., contents of, O. 27, 

R. 3 

Plaint in suits on Neg. Instrument, O. 37, R. 2 
Plaint in suits relating to immoveable property, O. 7, 

R. 3 

Plaint, list of documents to accompany, O. 7, R. 14 (2) 
Plaint, particulars to be contained in, O. 7, R. 1 
Plaint, procedure after rejection of, O. 7, R. 12 
Plaint, procedure on admission, O. 7, R. 9 
Plaint, rejection may not bar fresh plaint, O. 7, R. 13 
Plaint, rejection of, O. 7, R. 11 
Plaint, rejection of, is decree, S. 2 (2) 

Plaint, return of, O. 7, R. 10 
Plaint, should state relief specifically, O. 7, R. 7 
Plaint, should state separate reliefs separately, O. 7, 
R. 8 
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Plaint, to be amended on addition of parties, O. 1, 
R. 10 (4) 

Plaint to contain deft.’s interest and liability, O. 7, R. 5 
Plaint to contain ground for exemption from limitation 
law, O. 7, R. 6 

Plaint to contain statement if documents not in party’s 
possession, O. 7, R. 15 
Pleader, appointment of, O. 3, R. 4. 

Pleader defined, S. 2 (15). 

Pleaders, O. 3. 

Pleader, service of process on, O. 3, R. 5 

Pleader to be appointed by person authorised by military 
men, O. 28, R. 2. 

Pleading not to be varied, O. 6, R. 7 

Pleadings, ascertainment of those of opposite parties 
O. 10, R. 1 

Pleadings, containing denial of contract, effect of, O. 6 
R. 8 

Pleadings, failure to amend after order, O. 6, R. 18 

Pleadings, forms of, O. 6, R. 3 and Sch. I, Appendix A 

Pleadings generally. O. 0 

Pleadings may be amended, O. 6, R. 17 

Pleadings may be struck out or amended, O. 6, R. 10 

Pleadings, meaning of, O. 0, R. 1 

Pleadings must state effect of document, 0. 6. R. 9 

Pleadings need not contain presumptions of law, O. 6, 

R. 13 

Pleadings, order for further and better particulars, 0.6, 
R. 5 

Pleadings simply to allege notice, O. 6, R. 11 
Pleadings to allege implied contract, O. 6, R. 12 
Pleadings to allege malice, knowledge, etc., O. 6, R. 10 
Pleadings to be signed, O. 6, R. 14 
Pleadings to be verified, O. 0, R. 15 

Pleadings to contain particulars as to fraud, etc O 6 
R. 4 

Pleadings to contain statement of condition precedent 
if any, O. 6, R. 6 

Pleadings to state material facts and not evidence, O. 6, 
R • 2 

Political Agent, Service of summons through. O. 5 
R. 26 

Possession, decree for, O. 20, R. 12 
Postage, S. 143 

Postponement of sale of immoveable property, O 21 
R. 83 

Postponement of sale pending investigation to attach¬ 
ment, O. 21, R. 58 
Power of arbitrator, Sch. II, Para. 6 
Power of Court to adjourn hearing, O. 17, R. 1 
Power of Court to appoint arbitrator, Sch. II, Para. 5 
Power of Court to inspect, O. 18, R. 18 
Power of Court to order proof by affidavit, O. 19, R. 1 
Power of Court to order separate trials of suit, O. 1, 
R. 2 ; O. 2, R. 6 

Power of High Court to decide issue of fact, S. 103 
Powers, Inherent, S. 151 
Powers of amendment, Ss. 152, 153 
Powers of appellate Court, S. 107 and O. 41, R. 33 
Powers of Collector in execution, Sch. Ill, Para. 1 
Powers of Collector to enforce attendance, Sch. Ill, 
Para. 13 

Powers of Commissioner, O. 26, R. 16 
Powers of Court executing transferred decrees, S. 42 
Powers of Court on transfer of business, S. 150 
Powers of District Court to revise and refer, O, 46. R. 7 
Powers of High Court on reference, O. 46, R. 5 
Powers of High Court to make new rules, S. 122 and 
Ss. 125—131. 

Power to amend or strike out issues, O. 14, R. 5 
Power to enlarge time, S. 148 
Power to make up deficient Court-fee, S. 149 
Power to modify or correct award, Sch. II, Para. 12 


I Power to require persons present in Court to give evi¬ 
dence or produce document, O. 16, R. 7 
Power to state case, S. 90 
Precept, S. 46 

Pre emption suit, decree in, O. 20, R. 14 
Preliminary decree, appeal, S. 97 
Preliminary decree, defined, S. 2 (2) Expl. 

Preliminary decree in a suit for sale, O. 34, R. 4 
Preliminary decree in foreclosure suit, O. 34, R. 2 
Preliminary decree in redemption suit O. 34, R. 7 
Premature discovery of documents, O. 11, R. 20 
Prerogative of King not affected, S. 112 
Prescribed, meaning of, S. 2 (16) 

Presentation of application to sue as pauper, O. 33, R* 3 
Preservation of subject-matter of suit, O. 39, R. 7 
Presidency Small Cause Courts, Application of Code to 
S. 8 

Presumption as to foreign judgment, S. 14 
Princes, execution of decree against, S. 86 (3) 

Princes, recognized agents of, S. 85 
Princes, Suit against, S. 86 
Princes, Suits by, S. 87 

Princes, suits by or against not governed by, O. 32, R. 16 
Principal and Agent, decree for accounts between, O. 20 
R. 16 

Printing expenses in P. C. appeals, O. 45, R. 7 
Privy Council, Appeal to. Ss. 109—112 and O. 45 
Privy Council decree cf order, execution of, O. 45, R. 15 
Procedure after application for transfer of suit, S. 24 
Procedure after notice of execution of decree, O. 21 
R. 23 

Procedure after transfer of execution of decree, O. 21 
Rr. 7, 8 

Procedure at hearing of pauper application, O. 33, R. 7 
Procedure if pauper application admitted, O. 33, R. 8 
Procedure if pauper fails, O. 33, R. 11 
Procedure in appeals from appellate decrees and orders, 
under C. P. Code and other laws, S. 108 
Procedure in execution, S. 5l 
Procedure in special cases, Sch. Ill, Para. 2. 

Procedure of attaching property for failing to obey 
summons, O. 16, R. 13 

Procedure of suits applies to proceedings, S. 141 
Procedure of transfer of decree, O. 21, R. 6 
Procedure on admitting plaint, O. 7, R. 9 
Procedure on filing of execution application, O. 21, R.17 
Procedure on rejection of plaint, O. 7, R. 12 
Procedure on returning plaint, O. 7, R. 10 (2) 

Procedure, usual, applies to suits on negotiable instru¬ 
ment. O. 37, R. 7 

Procedure when summons delivered for service. O. 5, 
R. 29 ' 

Procedure when deft. is suing plff. in interpleader suit, 
O. 35, R. 3 

Procedure where deft, only appears, O. 9, R. 8 
Procedure where insufficient expenses are paid, O. 16 S 
R. 4 

Procedure where plff. only appears, O. 9, R. 6 
Proceedings, Procedure of suits applies to, S. 141 
Proceedings, stay of, on removal of next friend, O. 32. 
R. 10 

Proceedings to be treated as suit, S. 47 (2) 

Proceeds of auction-sale, application of, S. 73 (c) 

Proceeds of sale wrongly paid, refund of, S. 73 (2) 

Process against Govt, to be received by Govt. Pleader., 

O. 27, R. 4 

Process, cost of, O. 48, R. 1 

Process for execution, O. 21, Rr. 24, 25 

Process, Forms of, Sch. I, Appendix B 

Process in suits against Firm, O. 30, R. 3 

Process of High Court, Original Side, O. 49, R. 1 

Process on corporation to be on secretary or director, 

O. 29, R. 2 
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Process to be served on person authorised by Military 
men, O. 28. R. 3 

Proclamation of sale, (). 21, R. 66. 

Proclamation on re-sale, O. 21, R. 87. 

Production of additional evidence in appeal, O. 41, 

R. 27 

Production of documents, S. 30 (</) and O. 13 
Production of documents before Collector, Sch. III. 
Para. 13 

Production of documents, Notice for, O. 11, R. 16 
Production of documents, order for. O. 11, R. 14 
Production of evidence, failure in, O. 15, R.4 
Production of shop book, O. 7, R. 17 
Prolix interrogatories. O. 11, R. 7 
Proof by affidavit, O. 19, R. 1 
Property in several districts, Sch. Ill, Para. 12 
Property liable to attachment and sale in execution, 

S. 60. 

Property means one in British India, S. 16. expl. 

Property not liable to attachment and sale, S. 60 {a) to 

0 >) 

Property situate in jurisdiction of different Courts, S. 17 
Property subject to decay, sale of, O. 39, R. 6 
Property subject to Natural decay, O. 21, R. 43 proviso 
Property subject to prior mortgage, O. 34, R. 12 
Provincial Small Cause Courts, application of Code to. 

S. 7 

Provincial Small Cause Courts. Rules relating to, O. 50, 

R. 1 

Provisions applicable to High Courts only, S. 116 
Provisions as to documents applying to material objects, 

O. 13, R. 11 

Provisions not applicable to High Court Original Side. 

S. 120 

Publication of day of hearing of appeal. O. 41, R. 14 
Publication of rules, Ss. 127 and 131 
Public charities, suit in respect of, Ss. 92, 93 ^ 

Public nuisances, suit in respect of, Ss. 91, 93 
Public officer, defined, S. 2 (17) 

Public officer, exe.ution of decree against, S. 82 
'Public officer, exempt from personal appearance, S. 81 (/>) 
Public offi:er, exemption frv>m arrest, S. 81 
Public officer. Property of, not liable to attachment, 
S. 81 

Public officer, security not to be taken from, O. 41, R. 7. 

Public offirer. service of summons on, O. 5, R. 27. 
Public officer, suits against, O. 27. R. 8 
Public right, res judicata as to, S. 11. expl. 6 
Public sale of land, stay of, S. 72 
Public trusts, suit in respect of, Ss. 92, 93 
Purchase by decree-holder, O. 21, R. 72 
Purchase by officer, O. 21, R. 73 
Purchase-money, return of, O. 21. R. 93 
Question as to representative to be decided by executing 
Court, S. 47 (3) 

Question of fact, Ss. 100, 103 
Question of fact, High Court may decide, S. 103 
Question of law, S. 100 
Question of law in appeals to P. C., S. 110 
Questions relating to execution discharge and satisfac¬ 
tion, S. 47 (1) 

Question, to be taken down, O. 18, R. 10 
Question under S. 47 is decree, S. 2 (2) 

•Question under S. 144 is decree, S. 2 (2)^ 

Railway servant, service of summons, O. 5, R. 27 
Rateable distribution, S. 73 

Rateable distribution, claim to, not affected by transfer 
after attachment, S. 64 

Re-admission of appeal dismissed for default, O. 41, 
R. 19 

■Re-arrest, liability of, S. 59^(4). 

Re-arrest, non-liability S. 58 (2) 


Reasons for allowing evidence in appeal, O. 41, R. 27 

( 2 ) 

Reasons for decision to be stated, O. 20, R. 5 
Reasons to be given for not making memo of evidence, 

O. 18, R. 14 

Re-attachment not necessary, O. 38, R. 11 
Re-calling of witness. O. 18, R. 17 
Receiver, appointment of, S. 94 ( d) 

Receiver, duties of, O. 40, R. 3 
Receiver, remuneration of, O. 40, R. 2 
Receiver’s duty, enforcement of, O. 40, R. 4 
Receiver, when Collector to be appointed, O. 40, R. 5 
Receiver, when to be appointed, O. 40, R. 1 
Recognised agents, O. 3 

Recognised agent, Service of process on, O. 3, R. 3. 
Recognised agents of Princes or Chiefs, S. 85 
Recognised agents, who are, O. 3, R. 2 
Record, Court’s power to send for, O. 13, R. 10 
Record of documents admitted, O. 13, R. 7 
Record of evidence in English, S. 138 
Record of examination of Parties, O. 10. R. 3 
Record of points where additional evidence taken, 

O 41, R. 29 

Recovery of balance by Collector, Sch. Ill, Para. 8 
Recoveiy of balance due on mortgage. O. 34, R. 6 
Recovery of immoveable property, suit for, S. 16 
Recovery of moveable property under attachment or 
distraint, S. 16 (/) 

Redemption by mesne mortgagee, O. 34, R. 11 
Redemption of mortgage or charge, Suit for, S. 16 (r) 
Redemption suit, decree preliminary and final, 0.34, 
Rr. 7, 8 

Redemption suit, extension of time, O. 34, R. 8 
Reference, O. 46 

Reference as to jurisdiction, O. 46, R. 6 
Reference by District Court, O. 46, R. 7 
Reference, cost of, O. 46, R. 4 
Reference, forms of, Sch. I, Appendix G. 

Reference, High Court’s powers in O. 46, R. 5 
Reference, order in. Decree to conform with, O. 46, R. 3 
Reference, stay of execution pending, O. 46, R. 2 
Reference to arbitration by parties to suit. Sch. II, 
Para. 1 

Reference to Govt, extension of time for, O. 27, R. 7 
Reference to High Court, S. 113 (Part VIII) and O. 46, 
R. 1 

Reference to old Codes, S. 158 
Referring issues to trial Court, O. 41, R. 25 
Refund of balance of deposit in P. C. appeals, O. 45, 
R. 12 

Refund of sale proceeds wrongly paid, S. 73 (2) 

Refusal of certificate to appeal to P. C., O. 45, R. 6 
Refusal of party to give evidence or to produce docu¬ 
ment, O. 16, R. 20 

Refusal of pleader to answer questions, O. 10, R. 4 
Refusal to accept summons, O. 5, R. 17 
Refusal to allow suing as pauper bars fresh pauper 
application, O. 33, R. 15 
Registering grant of review, (). 47, R. 8 
Register of appeals, O. 41, R. 9 
Register of memo, of appeal, O. 41, R. 9 
Register of suits, O. 4, R. 2 

Rejected documents, endorsements on, O. 13. R. 6 
Rejection of appeal, O. 41, R. 3 
Rejection of documents, O. 13, R. 3 
Rejection of pauper appeal, O. 44, R. 1 
Rejection of pauper application, O. 33, R. 5 
Rejection of plaint, O. 7, R. 11 
Rejection of plaint is decree, S. 2 (2) 

Rejection of plaint not barring fresh plaint, 0.7, R. 13 
Rejection of review, O. 47, Rr. 4, 6. 

Rejection of review not appealable, O. 47, R. 7 


1121 


CIVIL, CRIMINAL AND REVENUE 


1122 


Release after arrest in execution. S. 55 (1). 

Release from detention, effect, S. 58 (2) 

Release of property from attachment, O. 21, R. 60. 

Relief, if separate, should be separately stated O 7 

R. 8 ’ * ’ 

Relief not expressly granted is deemed as refused, 

S. 11, Expl. 5 

Relief should be specifically stated in plaint, 0. 7, R. 7 
Religious rites and ceremonies, S. 9, Expl. 

Religious trusts, suit in respect of. Ss. 92, 93 
Relinquishment of claim, O. 2, R. 2 (2) 

Remand of case, O. 41, R. 23 
Remand order, appeal, S. 105 (2) 

Remarks, demeanour of witness. O. 18, R. 12. 

Remitting issues by appellate Court, O. 41, R. 25 
Remitting of award, Sch. II, para. 14 
Removal of attachment before judgment, O. 38, R. 9 
Removal of attachment on decree being satisfied, O. 21, 

R. 55 

Removal of guardian for suit, O. 32, R. 11 
Removal of next friend, O. 32, R. 9 
Removal of trustee, S. 92 (a) 

Remuneration of Receiver, 0. 40, R. 2 

Rent decree, property not exempt from attachment, and 
sale, S. 60 (2) 

Rent, recovery of, non-applicability of C. P. Code to, 

S. 4 

Repeal of enactments, Sch. V. 

Reply to deft,, O. 18, R. 2 (3) 

Report of Commissioner, O. 26, R. 10 
Report to be made by Rule Committee, S. 124 
Representative capacity, res judicata as to, S. 11, 
Expl. 6 

Representative, question as to, to be decided by execut¬ 
ing Court, S. 47 (3) 

Representative, rights of S. 146 
Representative suit, Plaint in, O. 7, R. 4 
Representative suits. Parties to, O. 1, R. 8 
Repudiation of suit by plaintiff becoming major, O. 32, 
Rr. 13,14 

Re-sale, loss caused by O. 21, R. 7l 
Re-sale of immoveable property, O. 21, R. 87 
Re-sale on default, in making deposit, O. 21, R. 84 
Residence of deft, S. 20, Expl. 1 
Resistance by bona fide claimant, O. 21, R. 99 
Resistance by judgment-debtor, O. 21, R. 98 
Resistance to delivery of possession, O. 21, R. 97 
Resistance to execution, S. 74 
Res judicata, S. 11 

Respondents addition of, O. 41, R. 20 
Respondent to file cross objections, O. 41, R. 22 
Restitution, S. 144 

Restitution of conjugal rights, discretion in executing 
decree for. O. 21, R. 33 

Restitution of conjugal rights, execution of decree for, 

O. 21, R. 32 

Restitution of property, pending application for stay, 
O. 21, R. 26 (2) 

Restitution, suit for, is barred, S. 144 (2) 

Restoration of appeal dismissed for default, O 41 
R. 19 

Restoration of suit dismissed, O. 9, R. 4 
Restoration to possession, O. 21, R. 101 
Retirement of guardian for suit, O. 32, R. 11 
Retirement of next friend, O. 32, R. 8 
Retrospective effect, none in certain cases, S. 157 
Return of account books, O. 7, R. 17 (2) 

Return of admitted documents, O. 13, R. 9 

Return of commission, O. 26, R. 7 

Return of commission issued to another Court, S. 76 (2) 

Return of documents. S. 30 (a) and O. 13 

Return of plaint, O. 7, R. 10 

Return of purchase-money, O. 21, R. 93 
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Return of summons issued through another Court, 

O. 5, R. 23 

Revenue Courts, application of Civil Piocedure Code to, 
• S. 5(1) 

Revenue Courts in S. 5(1), meaning, S. 5 (2) 

Review S. 114 (Part VIII) and O. 47 
Review application, form of, O. 47, R. 3 
Review application, to whom lies, O. 47, R. 2 
Review application, when lies, O. 47, R. 1 
Review, Forms of, Sch. I, Appendix G 
; Review, grant and rejection of, O. 47, Rr. 4, 6 
Review, none from order on review, O. 47, R. 9 
Review, objection to grant of, O. 47, R. 7 
Review, of review not allowed, O. 47, R. 9 
Review order, no review of, O. 47, R. 9 
Review, registering grant of, O. 47, R. 8 
Review, rejected on equal difference of opinion, O 47 
R. 6 * 

Review, rejection of, not appealable, O. 47, R. 7 
Review where decree passed by two or more Judges 

O. 47, R. 5 h ’ 

Revision, S. 115, (Part VIII) 

Revision by Pligh Court through District Court, O 46 
R. 7 


Revocation of acceptance of security in Privy Council 
appeal, O. 45, R. 9 

Rights of appeal not affected by new Code, S. 154 
Rights of Government not affected to claim assets, S. 73 

( 3 ) 

Rights of representative, S. 146 

Right to begin appeal, O. 41, R. 16 

Right to begin suit, O. 18, R. 1 

Right to immoveable property suit on, S. 16 (d) 

Right to reply, O. 18, Rr. 2, 3 
Royal prerogative not affected, S. 112 
Rule Committee, S. 123 
Rules, Ss. 121—131, (Part X) 


Rules as to attendance of witness apply to parties 
O. 16, R. 20 P 

Rules as to transfer of decrees to Collector for execution 
Ss. 68, 70 


Rules defined, S. 2 (18) 

Rules in Sch. I are part of the Code, S. 121 

Rules of procedure, Sch. I 

Rules on matters other than procedure, S. 130 

Rules, powers of High Courts to make, S. 122 and 
Ss. 125 to 131 

Rules, publication of, Ss. 127 and 131 
Rules regarding conduct of sale, S. 67 
Rules relating to original side, power to frame, S. 129 
Rules relating to Provincial Small Cause Courts, O. 50, 
R. 1 


Rules, subject-matter of, S. 128 
Sale, adjournment or stoppage, O. 21, R. 69 
Sale, agricultural produce exempted, S. 61 
Sale, bid of co-owner to prevail, O. 21, R. 77 
Sale by Collector, O. 21, R. 70 
Sale certificate, O. 21, R. 94 

Sale, delivery of property after, O. 21, Rr. 79, 80, 81 
Sale in case of mortgage or charge, suit for, S. 16 ( c ) 
Sale in execution, properly liable to, S. 60 * 

Sale in execution, property not liable to, S. 60 (a) to (p\ 
Sale in foreclosure suit, O. 34, R. 4 (2) 

Sale, irregularity in, does not vitiate, O. 21, R. 78 
Sale of agricultural produce, O. 21, R. 74 
Sale of attached property, O. 21, Rr. 64 —103 
Sale of growing crops, O. 21, R. 75 

Sale of immoveable property in execution, O. 21. 
Rr. 82-103 

Sale of immoveable property, postponement of, O. 21. 
R. 83 

Sale of land, stay of, S. 72. . 

Sale of negotiable instrument, O. 21, R. 76. 
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Sale of property before judgment, O. 39, R. 6^ 

Sale of property by Collector, Sch. Ill, Para. 7 
Sale of property for disobeying summons, S. 32 (6) 

Sale of property for not obeying summons, O. 16, K. 12 
Sale of property subject to decay, O. 21, R. 43 proviso 
Sale of property subject to prior mortgage, O. 34, R. 12 
Sale of share in Corporation, O. 21, R. 76 
Sale, postponement pending investigation, O. 21, R. ^8 

( 2 ) ... 

Sale proceeds, application, of S. /3. 

Sale pioceeds, distribution of, O. 34, R. 13 

Sale proceeds to be paid to decree-holder, O. 21, R. 64 

Sale proceeds wrongly paid, Refund of, S. 73 (2) 

Sale proclamation, O. 21, R. 66 

Sale proclamation, mode of making. O. 21, R. 67 

Sale property not exempt from, in rent decree, S. 60(2) 

Sale, Provisions as to, Ss. 65—67 

Sale, Rules regarding its conduct, S. 67 

Sales, conduct of, by Collector, Sch. Ill, Para. 10 

Sale, setting aside for irregularity, O. 21, R. 90 

Sale setting aside, Judgment-debtor having no interest, 

O. 21, R. 91 

Sale, setting aside on deposit, O. 21, R. 89 

Sale setting aside, when decree-holder purchases, O. 21, 

R. 72 (3). 

Sale, suit for, decrees preliminary and final, O. 34, 
Rr. 4, 5. 

Sale, suit for, when necessary, O. 34, R. 14 
Sale time of, O. 21, R. 68. 

Sale to become absolute, O. 21, R. 92 

Sale under decree, how conducted, O. 21, R. 65 

Sale, vesting of property, S. 65 

Sale when to become absolute, O. 21, R. 77 

Satisfaction of cross decrees, O. 21, R. 18 

Saving of His Majesty’s pleasure to entertain appeals, 

S. 112 

Savings from the Code, S. 4 
Scale of expenses, O. 16, R. 2 (3) 

Scandalous interrogatories. O. 11, Rr. 6, 7 
Scandalous pleadings, O. 6, R. 16 
Schedule I, Rules in, are part of the Code, S. 121 
Schedule I, Rules in High Court can annul, add or 
alter, S. 122, and Ss. 125—131 
Schedule III of the Code applies to decrees transferred 
to Collector, S. 69 
Scheme, Settlement of, S. 92 (_£■) 

Second appeal, S. 100 

Second appeal, none except as in S. 100, S. 101 
Second appeal, none from orders, S. 104 (2) 

Second appeal, none in certain Small Cause Suits S. 102 
Second appeals, Rules as to, O. 42, R. 1 
Secretary of Corporation to receive process, O. 29, R. 2 
Secretary of Corporation to sign plaint, O. 29, R. 1 
Secretary of State, Notice of suits against, S. 80 
Section 16 not applicable to High Court Original Side, 

S. 120 

Section 17 not applicable to High Court Original Side, 
S. 120 


Security pending application for stay, O. 21, R. 26(3) 
Security when order for execution appealed from, O. 41,. 
R. 6 


Seizure of property in dwelling houses, S. 62 
Separate possession of share, decree in a suit for, O. 20„ 
R. 18 

Separate suit, barred in questions in execution, S. 47 (1) 
Separate suit, Power of Court to order, O. 1, R. 2 : 
O. 2, R. 6 


Separation of share in execution, S. 54 
Serious illness, a ground for exemption from arrest, 
S. 59(1) 

Serious illness, ground for release from arrest, S. 59 (3) 

w 

Servant of local authority, service of summons on, O. 5, 

R. 27 

Servant not a member of defendant’s family, O. 5, R. IS 
(expl.) 

Service of orders, notices and other documents, O. 48,. 
R. 2 

Service of processes of High Court Original Side, O. 49, 


R. 1 

Service of process on pleader, O. 3, R. 5 
Service of process on recognised agents, O. 3, R. 3 
Service of summons, O. 5, Rr. 9—30 
Service of summons by Court to whom summons sent 
for service. O. 5, R. 23 

Service of summons, endorsement as to time and man¬ 
ner of, O. 5, R. 18 

Service of summons in Presidency towns, O. 5, R. 22 

Servic e of summons in prison, O. 5, R. 24 

Service of summons, mode of, O. 5, R. 10 

Service of summons on agent in charge of property, 

0.5, R. 14. 

Service of summons on agent when defendant, is beyond 1 
jurisdiction, O. 5, R. 13 

Service of summons on defendant in person or his agent, 

O. 5, R. 12. 

Service of summons on male member of defendant’s 

family, O. 5, R. 15 

Service of summons on public officer, railway servant or 
servant of local authority, O. 5, R. 27. 

Service of summons on several defendants. O. 5, R. 11 
Service of summons on Soldier, O. 5, R. 28 
Service of summons through Political Agent, O. 5, R. 26* 
Service of summons to witness, O. 16, R. 8 
Service of summons when defendant cannot be found 
O. 5, R. 17 

Service of summons when defendant, is within jurisdic¬ 
tion, O. 5, R. 8 

Service of summons when defendant, is within jurisdic¬ 
tion of another Court, O. 5, R. 21 
Service of summons when defendant not in British India,. 

O.5, R. 25 

Service of summons when defendant, refuses to accept 

O. 5, R. 17 

Serving officer, examination of, O. 5. R. 19 

Set off, Appeal from decree allowing one, O. 20, R. 19* 


Section 20 not applicable to High Court Original Side, 
S. 120 

Section 102 applies to appeals to Privy Council in 
certain cases, S. Ill (/>) 

Security for appearance when to be called upon, O. 38, 
Rr. 1, 2 

Security for costs, O. 25 

Security for costs, appellant to give, O. 41, R. 10 
Security for costs, failure to furnish, O. 25, R. 2 
Security for costs in Privy Council appeals, O. 45, R. 7 
Security for defendant’s appearance, S. 94 (<*) 

Security for disobeying summons, S. 32 (</) 

Security from plaintiff for costs, O. 25, R. 1 
Security, not to be taken from Government or Public 
officer, O. 41, R. 7 


Set off, decree where one is allowed, O. 20, R. 19 
Setoff—Effect, 0.8, R. 6 (2) 

Set off on separate grounds, O. 8, R. 7 

Setting aside, abatement or dismissal, O. 22, R. 9 (2) 

Setting aside award, Sch. II, Para. 15 

Setting aside decree in suits on negotiable instruments- 

O. 37. R.4 

Setting aside dismissal for default, O. 9, JL 9 
Setting aside ex parte decree, O. 9, R. 13 
Setting aside ex parte hearing of appeal, O. 41, R. 21 
Setting aside interrogatories. O. 11, R. 7 
Setting aside sale for irregularity or fraud, O. 21, R. 90 
Setting aside sale, Judgment-debtor having no interest,. 
O. 21, R. 91 
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Setting aside sale on deposit, O. 21, R. 89 
Settlement of issues, O. 14 
Settling a scheme of trust, S. 92 (g) 

Several defendants—place of suing, S. 20 

Several defendants, service of summons on, 0. 5. R. 11 

Share in a corporation defined, S. 2 (19) 

Signed includes ‘stamped,’ S. 2 (20) 

Simultaneous execution, O. 21, R. 21 
Single Judge, appeal to Privy Council none from order 
of, S. Ill 

Small Cause Court, judgment of, O. 20, R. 4 

Small Cause Court, reference as to jurisdiction, 0. 46, 

R. 6 

Small Cause Courts, applicability of Code to, Ss. 7 
and 8 

Small Cause Courts, Provincial, Rules relating to 
O. 50, R. 1 6 

Small Cause Suit, no second appeal in, S. 102. 

Soldier, seivice of summons on, O. 5, R. 28 

Special law, Procedure in appeals from orders under, 

S. 108 

Special Proceedings, Ss. 89—93 (Part V) 

Special Provisions relating to Chartered High Courts, 
Ss. 116—120 (Part IX) 

Specific performance, execution of decree for, O. 21 
R. 32 

Stated issues, judgment on, O. 14, R. 7 
Statement by Collector to District Court, Sch. Ill, 
Para. 5 

Statement of case and production of evidence, O. 18, 
R. 2 

States, execution of decrees passed in Native States 
Ss. 43, 44 

States, Suit by foreign, S. 84 
Stating case, S. 90 and O. 36, R. 1 
Stating case by arbitrators, Sch. II, Para. 11 
Stating case for High Court’s opinion, S. 113 
Stating issue, O. 14, R. 6 

Stay of cross suit in interpleader suits, O. 35, R. 3 
Stay of execution, O. 21, Rr. 26—29 
Stay of execution by appellate Court, O. 41, R. 5 
Stay of execution by Court which passed the decree 
O. 41, R. 5(2) 

Stay of execution pending cross suit, O. 21, R. 29 
Stay of execution pending Privy Council appeal, O. 45, 
R. 13 

Stay of execution pending reference, O. 46, R. 2 
Stay of execution, to which court application lies O 21 
R 26 ’ ' * 

Stay of proceedings on removal of next friend, O. 32 
R. 10 

Stay of public sale of land, S. 72 
Stay of suit, S. 10 

Stay of suit on agreement to refer, Sch. II, Para. 18 
Stoppage of sale in execution, O. 21, R. 69 
Strangers not affected by attachment before judgment 
O. 38, R. 10 

Strangers, Summons by Court of its own accord, O. 16 
R. 14 

Striking out interrogatories, O. 11, R. 7 
Striking out issues, O. 14, R. 5 
Striking out parties, O. 1, R. 10 (2) 

Subject-matter in appeal to Privy Council must be ten 
thousand rupees, S. 110 
Subject-matter of Rules, S. 128 
Subject-matter of suit, detention, preservation and 
inspection, O. 39, R. 7 

Subject-matter of suit, immediate possession to be 
•given, O. 39, R. 9 

Subject-matter of suit to be deposited in Court, O. 39, 

R. 10 

Subordinate Courts, Language of, S. 137 
Subordinate Court, transfer of execution of 


decree to, O. 21, R. 8 
Subordination, of Courts, S. 3 
Subsistence allowance for judgment-debtor, S. 57 
Subsistence allowance, how and when paid, O. 21. 

R. 39 

Subsistence allowance, omission to pay, S. 58 (w) 

Substantial question of law in appeals to Privy Council, 

S. 110 

Substituted service, O. 5, R. 20 
Substituting parties, O. 1, R. 10 
Substitution of letter for summons, O. 5, R. 30 
Successive claims, O. 2, R. 2, Expl. 

Successor of Judge to sign decree, O. 20, R. 8 
Successor of Judge, evidence by, O. 18, R. 15 
Suit against auction purchaser, S. 66 
Suit against Secretary of State, Notice of, S. 80 
Suit by Alien enemy, S. 83 
Suit by foreign States, S. 84 
Suit by minor, O. 32, R. 1 
Suit by or against Corporation, O. 29 
Suit by or against Firms, O. 30 
Suit by or against Government, S. 79 and O. 27, R. 1 
Suit, by or against military men, 0.28 
Suit, compromise of, O. 23, R. 3 
Suit, disposal of, at first hearing, O. 15 

Suit for compensation for wrong to person or moveables 
S. 19 

Suit for foreclosure, decrees preliminary and final 
O. 34, Rr. 2, 3 
Suit for partition, S. 16 (^) 

Smt for redemption, decrees preliminary and final, 
O. 34, Rr. 7, 8 

Suit for restitution barred, S. 144 (2) 

Suit for rights or interest in immoveable property, 

Suit for sale, decrees preliminary and final O 34 

Rr. 4, 5 ’ 

Suit for sale when necessary, O. 34, R. 14 
Suit, frame of, O. 2 
Suit, hearing of, O. 18 
Suit, institution of, O. 4 

Suit in the name of wrong plaintiff, O.l, R. 10 
Suit on lost negotiable instrument, O. 7, R. 16 
Suit on negotiable instrument. O. 37 

Suit on negotiable instruments ordinary procedure to 
apply O 37. R. 7 
Suit, Parties to, O. 1 

Suits against Princes, Chiefs, Ambassadors . and En¬ 
voys, S. 86 

Suits against public officer, O. 29, R. 8 
Suits between partners, O. 30, R. 9 

Suits by or against Princes or Ruling Chiefs not govern- 
ed by O. 23, O. 32, I< 16 S 

Suits by or against trustee, administrator or executor, 

0. 31 

Suits by paupers, O. 33 
Suits by Princes and Chiefs, S. 87 
Suits m General, Ss. 9—35 (Part I) 

Suits in particular cases, Ss. 79—88 (Part IV) 

Suits in respect of attached property, O. 21, R. 63 
Suits on mortgages, parties to, O. 34, R. 1 
Suits of civil nature liable, S. 9 
Suits, procedure of, applies to proceedings, S. 141 

Suits, Register of, O. 4, R. 2 

Suit, stay of, S. 10 
Suits, transfer, Ss. 22 to 25 

Suit to be dismissed for non-service of summons for 
plaintiff’s failure to pay costs. O. 9, R. 2 

Suit to be dismissed where neither party appears, O. 9, 

R. 3 

Suit to be framed with a view to final decision, O. 2. 

R. 1 

Suit to be treated as proceedings, O. 47 (2) 
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Suit to commence by plaint, 0.4, R. 1 

Suit to establish right to possession, O. 21, R. 103 

Suit to include whole claim, O. 2, R. 2 11) 

Suit to recover immoveable property, S. 16 (a) 

Suit to set aside sale, O. 21, R. 78 

Suit, transfer, application to which Court to be made, 

S. 23 t „ 

Suit transferred, evidence in, O. IK, R. Id (2) 

Suit, withdrawal of, O. 23, K. 1 
Suit without next friend, O. 32, R. 2 
Summary dismissal of appeal, O. 41, R. 11 
Summons, acceptance of, O. 5, R. 16 
Summons, copy of plaint to accompany, O. 5,_R. 2 
Summons delivered for service, procedure, O. 5, R. 29 
Summons, disobedience of witness to obey, O. 16, R. 10 
Summons, disobedience, penalty for, S. 32 
Summons duly served but defendant not appearing, O. 9, 
K. 6 (a) 

Summons, failure to obey for lawful excuse, O. 16, R. 11 
Summons, foreign service of, S. 29 

Summons, in Small Cause suit to be for final disposal 
only, 0.5, R. 5, proviso 
Summons, issue of, O. 5, Rt. 1—8 
Summons must be obeyed, O. 16, R. 15 
Summons not duly served-defendant’s absence, O. 9, R. 6 

G) 

Summons not served for failure of plaintiff to pay costs 

thereof, O. 9, R. 2 

Summons served but not in sufficient time, O. 9, R. 6 (r) 

Summons, service of, O. 5, Rr. 9—30 

Summons to defendant, S. 27 and O. 5 

Summons to defendant to produce document, O. 5, R. 7 

Summons to defendant when issued, O. 5, R. 1 

Summons to enforce personal attendance, S. 30 (f>) 

Summons to produce document, S. 30 (/)) 

Summons to produce document, compliance when suffi¬ 
cient, O. 16, R. 6 

Summons to settle issues or final disposal, O. 5, R. 5 
Summons to strangers by Court, O. 16, R. 14 
Summons to witness, S. 31 and O. 16 
Summons to witness, contents of, O. 16 R. 5 
Summons to witnesses, expenses, O. 16. R. 2 
Summons to witness, service of, O. 16, R. 8 
Summons to witness, time of service, O. 16, R. 9 
Summons to witness to appear before arbitrators 
Sch. II, Para. 7 

Summons to witness to give evidence or produce docu¬ 
ment, O. 16, R. 1 

Summons where defendant resides in another province, 
S. 28 

Superiority of Courts, S. 3 
Supplemental proceedings, Ss. 94,95 (Part VI) 
Supplemental proceedings Forms of, Sch. I, Appendix F 
Surety for defendant’s appearance, discharge of, O. 38, 

R. 3 

Surety’s liability to be enforced, S. 145 
Temporary injunction, grant of, S. 94 (r) 

Temporary injunction when granted, O. 39, R. 1 
Tenants cannot file inter-pleader suits, O. 35, R. 5 
Territorial jurisdiction, S. 15 
Time, extension of, S. 148 

Time for payment of purchase money, O. 21, R. 85 

Time for serving summons to witness, O. 16, R. 9 

Time limit for execution. S. 48 

Time of inspection, O. 11, R. 17 

Time of sale, O. 21, R. 68 

Time of service, endorsement as to, O. 5, R. 18 

Title of the Act, S. 1 (1) 

Transfer during suit, O. 21, R. 102. 

Transferee of decree, application by, O. 21, R. 16 
Transferee of decree, rights, S. 49 
Transferee pend nte lite , O. 21, R. 102 
Transfer of couit’s business, S. 150 


Transfer of decree for execution, S. 39 
Transfer of decree in another province, S. 40 
Transfer of decrees to Collector, Rules as to, Ss. 68, 70 
Transfer of execution of decree to a subordinate court, 

O. 21, R. 8 

Transfer of negotiable instrument or shares after sale, 

O. 21, R. 80 

Transfer of property after attachment, S. 64 
Transfer of property by judgment-debtor prohibited, 
Sch. III. Para. 11 

Transfer of suit, application to what court lies, S. 23 

Transfer of suit from one High Court to another, S. 25 

Transfer of suit, procedure alter application for, S. 24 

Transfer of suits, Ss. 22, 23, 24, 25 

Transferred decrees, execution of, S. 42 

Transferred suit, evidence in, O. 18, R. 15 (2) 

Transmission of papers to appellate Court, O. 41, R. 13 

Trustee, suit by or against, O. 31 

Trusts, suit in respect of, Ss. 92, 93 

Umpire, powers of, Sch. II, Para. 6 

Umpire to arbitrate, Sch. II, Para. 9 

Umpire to state case, Sch. II, Para. 11 

Unappealable cases, evidence in, O. 18, R. 13 

Unauthorised person not to address court, S. 119 

Uncertain jurisdiction, S. 18 

Unnecessary interrogatories, O. 11, R. 7 

Unreasonable interrogatories, O. 11, R. 7 

Unreasonable suit, application for dismissal, 0.32. 

R. 14 

Unsound mind, plff. or deft, of, O. 32, R. 15 
Use of answers to interrogatories, O. 11, R. 4 
Use of forms in appendices, O. 48, R. 3 
Valuation in appeals to Privy Council., O. 45, R.4 
Valuation in appeal to Privy Council inquiry into, 

O. 45, R. 5 

Value of subject matter in appeal to Privy Council, S. 110 
Value of subject-matter must be stated, O. 36, R. 2 
Verified copies of documents, O. 11, R. 19 
Ve.>ting of property after execution sale, S. 65 
Vexatious interrogatories, O. 11, R. 7 
Warrant for disobeying summons, S. 32 (a) 

Warrant of arrest, cancellation, S. 59 (1) 

Warrant of arrest, contents of, O. 21, R. 38 
Warrant of arrest to enforce defendant’s appearance ; 

S. 94 (a) 

Withdrawal of suit, O. 23, R. 1 

Withdrawal of suits subject to limitation law’, O. 23, R. 2 
Witness about to leave Court’s jurisdiction, 0.18, R. 16 
Witness, arrested, attendance of, O. 16. R. 18 
Witness, attendance at adjourned hearing, O. 16, R. 16 
Witness, attendance before Commissioner, O. 26, R. 17 
Witness beyond jurisdiction, attendance of, O. 16, R. 19 
Witness, commission to examine, O. 26, Rr. 1—8 
Witness, demeanour of, O. 18, R. 12 
Witness, departure without lawful excuse, O. 16 , R. 17 
Witnesses, attendance before Collector, Sch. III. Para. 13 
Witnesses, examination of, O. 18. 

Witnesses, expenses of detention, (X 16, R. 4(2) 
Witnesses, recalling of, O. 18, R. 1/ 

Witnesses, summoning and attendance of, O. 16 
Witness, examination when to be immediately, 0.18, 

R. 16 

Witness, failure to obey summons, O. 16, Rr. 10, 11 
Witness payment of expenses to, O. 16, R. 3 
Witness, personal attendance when order, O. 16, R. 19 
Witness, rules as to attendance apply to parties to suit, 
O. 16, R 21 

Witness, summons to. S. 31 

Witness, summons to, to appear before arbitrators, 

Sch. II, Para. 7 

Witness to be examined in open Court, O. 18, R. 4 
Women exempt from arrest and detention in execution, 

S. 56 
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Women exempt from personal appearance, S. 132 
Women not exempt from arrest, S. 132 (2) 

Writing, notices and orders should be in, S. 142 
Written application for execution, contents of, 0. 21, 
R.11 (2) 

Written statement, additional, O. 8, R. 9 
Written statement, denial of plaintiff's claim must be 
specific, 0. 8, R. 3 

Written statement, effect of, not presenting, O. 8, R. 10 
Written statement, evasive, denial, not allowed, O. 8, 

R. 4 

Written statement, facts must be specifically 


raised, O. 8, R. 2 , 

Written statement not specifically denied are deemed as 
admitted, O, 8, R. 5 

Written statement to be presented by defendant., O. 8, 

R. 1 

Written statement to give particular of set off, O. 8, R. 6 
Written statement to set off, 0. 8, R. 6 (3) 

Wrong payment of sale proceeds, Refund of, S. 73 (2) 
Wrong plaintiff., suit in the name of, O. 1, R. 10 
Wrong to immoveable property, suit for compensation, 

ST 16 0) 

Wrong to person or moveable, S. 19 


CIVIL PROCEDURE CODE fV OF 1908). C. P. CODE (1908), S. 1-Applicability to 

—Applicability. foreigners. 


-1 he provisions as to arbitration as laid down in 

the C. P. Code do apply to proceedings under the 
Arbitration Act of 1899. {Mukherji and Dalai. JJ.) 
Firm Kachauri Mal Kalyan Mal Firm Wali 
MD. ABDUL Latif. 47 All. 179 = 22 A.LJ. 1031 = 

5 L.R A. (Civ.) 756 = 85 I.C. 341 = 

A.I.R. 1925 All. 154. 
—<7. P. Land Revenue Act , 6*. 233, Clause (1)— 
Civil Court cannot declare that 30 years leave is oz>er — 
Specific Relief Act , .S'. 42. 

Although no case for granting a declaratory 
relief under S. 42, Specific Relief Act, be made out on 
pleadings, yet there may be such evidence on the record 
and such attitude taken by the defendant as may have 
the effect of casting a cloud on the plaintiff’s title, so as 
to justify the Court in granting the relief. A cloud 
upon a title is but an apparent defect in it. If the 
title, sole and absolute in fee, is really in the person 
moving against the cloud, the density of the cloud can 
make no difference in the right to have it removed. 
30 C. 365 Appr. 5 O.C. 118 ; 20 L.J. 335 ; 48 I. A. 56 
Foil. 

Where a plaintiff asked a Civil Court to declare that 
according to a Settlement Court decree the defendant 
was a 30 years’ lease-holder of certain land and that 
period had expired. 

Held, that the Civil Court had no jurisdiction to 
grant such a relief. {Dalai, J. C. and IVazir Hasan, 

A. J. C.) Bishunath Saran Singh v. Sitla 
Bakhsh Singh. io O.L.J. 315 = 791. C. 784 = 

A. I. R. 1924 Oudh 69. 

—Applicability to jurisdiction under Letters 

Patent. 

—Regulations duly made by Orders and Rules 
under the Code of Civil Procedure, 1908, are applicable 
to the jurisdiction exercisable under the Letters Patent, 
except that they do not restrict the express Letters 

Patent appeal. 25 Mad. 555 and 27 Mad. 121 over¬ 
ruled. 

There is no reason why there should be any general 
difference between the procedure of the High Court in 
matters coming under the Letters Patent and its pro¬ 
cedure in other matters. The Code is framed on the 
scheme of providing generally for the mode in which the 
High Court is to exercise its jurisdiction, whatever it 
may be, while specifically excepting the powers relating 
to the exercise of original civil jurisdiction, to which the 
Code is not to apply. It confers a general rule-making 
power saving only what is excepted in the body of the 
Code. {Lord Sumner .) MT. SAB1TRI THAKURAIN 
v. Savi. 48 Cal. 481 = 48 1.A. 76 = 19 A.L.J. 281 = 

23 Bom. L.R. 681 = 25 C. W. N. 557 = 
33 C.L.J. 307= 14 M.L.W. 362 = 
1921 M.W.N. 159 = 60 I. C. 274 = 
A. I. R. 1921 P. C. 80 = 40 M.L.J. 308. 


—Chief Court—Whether High Court. 

- Chief Court of Oudh is a High Court. 

The Chief Court of Oudh is a High Court within the 
meaning of C. P. Code. {Stuart, C. J. and Raza, J.) 

Punjab National Bank v. Jai ram Das. 

4 O.W.N. 1114= A.I.R. 1928 Oudh 89 (1). 

—Essentials of a Code. 

- For matters covered by the Code, Court cannot 

go beyond the Cede. 

The essence of a Code is to be exhaustive on the 
matters in respect of which it declares the law, and it is 
not the province of a Judge to disregard or go outside 
the letter of the enactment according to its true con¬ 
struction : 29 Cal. 707 (P. C.), Foil. {Suhrawardy 
, and Mukerji, JJ.) GANG.4PRASAD CHAUDHARI v. 

! Kuladananda ROY. 44 C. L. J. 399 = 

30 C. W. N. 415 = 94 I. C. 235 = 
A. I. R. 1926 Cal. 568. 
The essence of a Code is to be exhaustive on the 
matters in respect of which it declares the law and it is 
. not the province of a Judge to disregard or go outside 
the letter of the enactment according to its true con¬ 
struction. 29 Cal. 707 (P.C.) Foil. {Raymond, A. J. 
C.) Firm of Notandas v. Firm of Pribhdayal. 
63 I.C. 131 = 15 S.L.R 61 = A. I. R. 1921 Sind 38. 

—Interpretation with reference to old law. 

It is not right to interpret the Code of 1908 with 
reference to the Codes of 1859 and 1882 : 23 Cal. 563 
(P.C.) and A.I.R. 1928 P. C. 2, Ref. {Stuart, C. /., 
IVazir Hasan and Srivastava, JJ.) BAHADUR SlNGH 
V. Ram Phal. 7 O.W.N. 232 = 

A.I.R. 1930 Oudh 148 (159) (F.B.). 
—Relation with Limitation Act. 

■ Code of Civil Procedure and the Indian Limi¬ 
tation Act are the two great procedure Codes in 
India and they were amended in the same year and 
were to come into operation on the same day. They 
are statutes in pari materia and are to be taken together 
as forming one system, and as interpreting and enforc¬ 
ing ^each other. (1784) I Leach, C. C. (4th Ed.), 
p. 355, Foil. {Das, Ross and Kulwant Sahay , J J.) 
Balmukund Marwari v. Basanta Kumari. 

3 Pat. 371 = 78 I.C. 200 = 5 P. L. T. 145 = 
1924 P. H. C. C. 33 = A. I. R. 1925 Pat. 1 (F.B.). 
—Scope. 

--The C. P. Code is a Code conferring powers on 

a Court and is not a Code restricting and delimiting its 
unlimited powers. {Wallace, Beasley and Madhavan 
/Vair, JJ.) ALAGASUNDARAM PlLLAI v. PlCHUVIER. 

30 M.L.W. 424 = 52 Mad. 899 = 120 I.C. 567 = 
A. I. R. 1929 Mad. 757 = 57 M. L. J. 381. 
—S. 1—Applicability to foreigners. 

The Code of Civil Procedure extends to the 
whole of British India, and there is no limitation in the 
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C. P. CODE (1908), S. 1—Applicability to foreig¬ 
ners. 

Code or in any other Act in force in this country except¬ 
ing foreigners fiom the jurisdiction of British Indian 
Courts: 22 Cal. 222 (P. C.), Dist. ( Boys and Ken¬ 
dall, JJ.) V. E. SMITH v. INDIAN TEXTILE, CO. 

49 All. 669 = 25 A.L.J. 356 = 1011.C. 673 = 

A.I.E. 1927 All. 413. 

-—It is a fundamental principle of international 

jurisprudence that a sovereign of a country acting 
through the Courts thereof has no jurisdiction over any 
matters with regard to which he cannot give effective 
judgment or which he can render effective only by inter¬ 
fering with the authority of a foreign sovereign or the 
jurisdiction of a foreign Court. Effective judgment 
means a decree which the sovereign under whose autho¬ 
rity it is delivered, has, in fact, the power to enforce 
against the person bound by it, and which, therefore, 
his Courts can, if he chooses to give them the necessary 
means, enforce against such person. ( Rupchand Bila- 
ram, A. J. C.) DOONGERS1 v. HAR1BHOY PRAGJI. 
23 S.L.R. 46= 1011.C. 438 = A.I.R. 1927 Sind 601. 
—S. 1—Applicability. 

- Land in Agency tract. 

The Subordinate Judge of Vizagapatam has no juris¬ 
diction in a suit pending before him to attach before 
judgment properties which admittedly are in the Agency 
tracts over which his Court has no jurisdiction. 42 M. 
813 P.C. Rel. on. {Wallace and Madhavan Nair , //.) 
ZUBEDA BEG AM SAHEBA V. KOMMaNa KANNIAH. 

88 1.0. 430 = A.I.R. 1925 Mad. 1100 = 

48 M. L. J. 680. 

—S. 1—Government of India Act, S. 65. 

The regulation of civil procedure has nothing to do 
with the obligations formerly vesting in the East India 
Company as a trading corporation, for it is incidental 
to the duties of the ruling power, and cannot be said to 
be subject to the Government of India Act, 1858, S. 65. 
(Viscount Sumner.) BHAGCHAND DAGDUSA Guj- 

rathi v. Secretary of State for India. 

- 25 A.L.J. 641 = 104 1. C. 257 = 
'29 Bom. L. R. 1227 = 46 C.L.J. 76 = 
1927 M.W.N. 561 = 1 LC. 291 = 64 I. A. 338 = 
51 Bom. 725 = 32 C.W.N. 61 = 26 M. L. W. 809 = 

A. I. R. 1927 P.C. 176 = 63 M.L.J. 81. 

—S. 2 (2). 

Decree, Preliminary or Final. 

Decree, What is. 

Decree, What is not. 

Order in Execution. 

Miscellaneous. 

—S. 2 (2)—Decree—Preliminary or final. 

-The direction in a final decree dissolving partner¬ 
ship that a partner should take good outstandings as 
found in the commissioner’s report and account for them 
to the other partners leaves undetermined and undispos¬ 
ed of the distribution of assets and is in essence a preli¬ 
minary decree; and the decree is final as regards 
matters finally decided and preliminary as regards 
matters still undisposed of: 42 Mad. 296 ; A.I.R. 1924 
Cal. 160; Dist.; 35 All. 159, Ref. 44 I C. 671: 19 All. 

155, App. (C urge riven, J.) RAMANATHAN CHETTY 

v. Alagappa Chetty. 53 Mad. 378 = 

A. I. R. 1930 Mad. 528. 
Where final decree for partition cannot be drawn up 
without a partition having been effected as directed 
by a preliminary decree but the Court though no parti¬ 
tion is made uses the form of the final decree and signs 
it, the decree does not amount to final decree for parti¬ 
tion. ( Subhcdar , A. J. C .) Mt. LAXMIBAI v. TUKA- 
RAM. 13 N.L.J. 83 = 122 I C. 441 = 

26 N.L.R. 166=A. I. E. 1930 Nag. 206. 


C. P. CODE (19081, S. 2 (2)—Decree, Preliminary 
or Pinal. 

-—When a decree is made for possession, that por¬ 
tion of the decree is final; and when a decree is made 
for mesne profits in a suit it is only preliminary, because 
the final decree for mesne profits cannot be made unless 
the amount due is found upon further enquiry. In such 
a suit, although one decree is made, it is partly preli¬ 
minary and partly final. The final part of the decree 
can be executed apart from the preliminary part and it 
falls within the provision of Arc. 182, Limitation Act. 
Time for execution of the decree for possession runs at 
the latest from the date of the final decree of the appel¬ 
late Court and not from the time when the decree as¬ 
certaining the mesne profits was passed. (B. B. Ghose 
and Panton. JJ.) SATISHCHANDRA v. SARAT Ka- 
M1N1. 118 I. C. 852 = A. I. R. 1929 Cal. 383. 

-If the Court in a suit for possession after ascer¬ 
taining mesne profits passes a decree for past and future 
mesne profits besides directing defendant to deliver 
possession to plaintiff without directing an inquiry, the 
decree is not preliminary but final. A.I.R. 1922 Mad. 112, 
Rel. on. (Venkata Subba Rao and Madhavan Nair , 

//.) Muthu Alagappa Chettiar v. Ahmed 
Ibrahim. 22 M.L.W. 347 = 90 I.C. 789 = 

A. I. R. 1925 Mad. 1276. 

- Preliminary print decided first but no formal 

preliminary decree drawn up—No appeal lies. 

The drawing up of a decree, or the omission to do so 
must be taken as conclusive on the question whether 
the Court has in fact passed, or not passed, a prelimi 
nary decree and this is the only proper test to apply in 
considering whether the provisions of S. 97 are or are 
not applicable. 37 B. 480 and 16 Bom. L.R. 67 Ref. 
Ss. 2 and 96 of the Code, upon which alone the right 
of appeal is based, must be construed with reference to 
S. 33, which distinguishes between a judgment and a 
decree, and O. 20, R. 6, which prescribes the contents 
of a decree. If no such formal document has been 
drawn up, then, no decree has been “passed” from 
which an appeal can be brought under S. 96 or S. 97. 
(Fawcett and Pratt, J/.) VAMANACHARYA RaMA- 

charya v. Govind Madhavcharya. 

25 Bom. L.R. 826 = 76 I. C. 1014 = 

A. I.R. 1924 Bom. 33. 

- Finding under the Deccan Agriculturists' Relief 

Act, S. 15. 

A finding on an issue whether a party to a suit was 
an agriculturist prior to taking accounts under the pro¬ 
visions of Deccan Agriculturists’ Relief Act is not a 
preliminary decree within the meaning of Ss. 2 and 97 
of C.P.C. 39 Bom. 422 = A.I.R. 1921 Bom. 220, Foil. 
(Macleod, C.J. and Kanga , /.) JaISHINGRAO MaD- 

harao Ram v. Venkatrao Satwajirao Bhosle. 

70 I. C. 728 = A. I. R. 1922 Bom. 336. 

-- Remand order. 

Where in a case falling under O. 20, R. 12, C. P. 
Code the Appellate Court held that a party was entitled 
to possession and mesne profits and remanded the case 
to the Lower Court held that the decision of the Court 
left nothing to be done by the lower court and that 
under the circumstances the remand order must be 
construed to be a preliminary decree and is appealable. 
(Kumaraswami Sastri and Drvadoss, JJ.) SUBBE 

Goundan v. Krishnamachari. 45 Mad. 449 = 

68 1.0. 869 = 1922 M.W.N. 269 = 
15 M.L.W. 537=30 M L.T. 217 = 
A.I.R- 1922 Mad. 112 = 42 M. L. J. 372. 

-- Finding under the Deccan Agriculturists' Re - 

lief Act. 

The finding that a party is an agriculturist within the 
meaning of the Deccan Agriculturist Relief Act is not 
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C. P. CODE (1908), S. 2 (2)—Decree-Preliminary 
or Final. 

by itself an adjudication which can be embodied in a 
■decree, though it may result in the plaint being returned 
for presentation in the proper Court. So such finding 
is not a preliminary decree within S. 2 or S. 97, C.P. , 
Code. j 

Per Macleod , C.J. —Issues of law on which a case 
may be disposed of most often raise questions of juris¬ 
diction or of limitation. But a finding that the court , 
has jurisdiction or that the plaintiff has brought his 
suit within the time prescribed by the law of limitation, 
does not determine the rights of the parties with regard 
to all or any of the matters in controversy in the suit, 
it merely enables the court to proceed to inquire into 
those rights. So, too, an issue of res judicata found in 
the plaintiff’s favour enables the court to deal with the 
merits of the case. It cannot be said that decisions in 
the plaintiff’s favour on such issues as these determine 
his right to sue which is a matter of controversy in a 
suit, for there is no such right known to law as the 
‘right to sue’. A plaintiff in a suit claims to be entitled 
to a remedial right on the consequences, of an infraction 
of an antecedent right. Holland's Jurisprudence pp. 290 
and 291 Ref. But an aggrieved party is not debarred 
from appealing at the end of the case from certain find¬ 
ings during the hearing of the case which merely de¬ 
cide that the suit must proceed, or which decide ques¬ 
tions without disposing wholly or partially of the case. 

( Macleod , C. J. and Fawcett, /.) DATTATRAYA PUR- 
SHOTTAM V. RADHABAI BaLKRISHNA. 

45 Bom. 627 = 23 Bom. L. R. 92-60 I. C. 885 = 

A. I. R. 1921 Bom. 220. 

- Single appeal from. 

In a suit for accounts it is competent for the appel¬ 
lant to prefer a single combined appeal against the pre¬ 
liminary and the final decrees if the dates permit him 
to do so. The Court-fee calculated upon the amount 
ascertained and embodied in the final decree is not suffi¬ 
cient to enable the appellants to appeal against the pre¬ 
liminary decree also. If the appeal in a suit for ac¬ 
counts is from the whole decree, the appellant is bound 
by tii plaintiff’s valuation in the plaint. 39 Mad. 725 
Foil. 32 All. 5l7 Dissented from. ( Spencer. J.) DAMO- 
DHAR PADHANO v. HARIBA'DHU PaTNAICK. 

14M.L.W. 389 = 70 I. C. 392 = 
1921 M.W.N. 558 = A.I.R. 1921 Mad. 406. 

—S. 2 (2)—Decree—What is—Abatement. 

-Suit abating against one of the defendants—Ap¬ 
plication for setting aside abatement—Court dismissing 
application for setting aside abatement and holding 
that consequently suit abated in toto in special circum¬ 
stances of the case—Former adjudication is appealable 
under O. 43, R. 1 {k) and later adjudication is appeal- 
able as a decree. ( Shadi Lai, C. J ., and Campbell , J.) i 
Raghbir Saran v. Mt. Sohan Devi. 

26 P.L.R. 32 = 86 1.0. 101 = A.I.R. 1925 Lab. 456. 

—S. 2(2)—Decree—What is—Accounts. 

-—O rder defining made and period of taking ac- 

►rounts is a decree. ( Mookcrji and Rankin , J J.) (Raja) 

Peary Mohan modkerjeez/. Manohar Muker- 
JEE. 38 C.L.J. 255 = 741.C. 373 = 

27 C.W.N. 989 = A.I.R. 1924 Cal. 160. 
—S. 2 (2) -Decree —What is—Order refusing 
adjournment. 

-A suit can be dismissed under O. 17, R. 3, only 

when time has been expressly granted for a specific pur¬ 
pose and the party to whom time has been so granted 
has failed to do what was necessary for that purpose. 
Where appellant prayed for adjournment on the ground 
of his illness but the Court refused and the next day 
passed orders refusing adjournment and dismissing suit, ! 


C. P. CODE (1908), S. 2 (2)-Decree—What is— 
Mesne profits. 

Held that the order is a decree and is appealable as 
such. (Heald and Cunliffe , J J.) Ma CHON v. 
Maung Myint. 5 Rang. 838 = 6 Bur. L.J. 77 = 

1011.C. 618 = A.I.R. 1927 Rang. 148. 

—S. 2 (2)—Decree—What is—Adjustment. 

Application to record adjustment of a decree—Order 
of refusal is a decree ( Campbell , /.) RULATE Din 
v. HAZURIMAL. 26 P.L.R. 237 = 105 I.C. 724 = 

A.I.R. 1927 Lah. 809. 
—S. 2 (2)—Decree—What is—Court-fee. 

-Appeal—Order rejecting memoiandum of appeal 

for deficient Court-fee is appealable. {Drake Br ockman, 

J.C.) Gahba v. Kanchhedilal. 18N.L.R. 15 = 
j 67 I.C. 225 = A.I.R. 1922 Nag. 62. 

-Appeal—Rejection for failure to pay deficit 

i court-fee is a decree and not dismissal for default. 
{Dawson Miller, C.J. and Coutts , /.) SURAJ PAL 

Pandey v. Uttem Pandey. 3 Pat. L.T. 117 = 
63 I.C. 99 =1921 P.H.C.C. 337 = 6 P.L.J. 625 = 

A.I.R. 1922 Pat. 281. 

-Order rejecting plaint for non-payment of extra 

Court-fee is decree—Appeal therefrom must be stamped 
ad valorem. {Shadi Lai , C. J. and Wilber force . /•) 
SHAHAHU V. BaKRJ. 3 Lah.L.J. 237 = 67 I.C. 901 = 

A.I.R. 1921 Lah. 43. 

I 

—S. 2 (2)—Decree—What is—Dismissal under 
O. 41, R. 11. 

-The expression of opinion dismissing the appeal 

is a judgment, although as a matter of practice such 
judgments are not pronounced in the form prescribed 
under O. 41, R. 31. and so the dismissal of an appeal 
under O. 41, R. 11, by the High Court is a decree within 
the definition of a decree in S. 2 (2). 24 Cal. 759; 22 
Mad. 293; 30 All. 290 and 21 C.W.N. 430, Foil. {B.B. 
Ghote, /.) ALTAP’ ALI v. JaMSUR ALI 

30 C.W.N. 334 = 93 I.C. 909 = A.I.R. 1926 Cal. 638. 
—S. 2 (2)—Decree—What is—Execution proceed¬ 
ings. 

-<-(Per Kennedy, J. C.) —Appeal in execution 

matter—Appellate Court’s order quashing plaintiff’s 
decree and remanding case for fresh decree—Appellate 
Court’s order is “decree” and appealable. 

Contra —Per Madgavkar, A.J.C. ( Kennedy , J.C. 
and Madgavkar, A.J.C.) SANGAT MaL LlLARAM v. 

Jan Mahmed Gulam Khan. 16 S.L.R. 260 = 

79 1. C. 553 = A.I.R. 1921 Sind 102. 

—3. 2 (2)—Dacree—What is—Land Acquisition 
Act. 

-Decision in reference under S. 30 being one on 

rights of contending patries, is a decree within S. 2 
(2). and is appealable under S. 96. B.L.R. Sup. Vol. 
985, Rel. on. {Devadoss and Jackson , J J.) MAHA- 
LINGA KUDUMBANz/. THEETHARAPPA MUDALIAR. 

29 M.L.W. 237 = 115 I.C. 345 = 1929 M.W.N. 62 = 

A.I.R. 1929 Mad. 223 = 56 M.L.J. 387. 
—S. 2 (2)—Decree- What is—Legal representative. 

-If an order rejecting the claim of a person to be 

the legal representative of a deceased plaintiff is to have 
the character of a decree it must conclusively determine 
the right of the parties in the suit. {Jackson, J.) RUK- 
MANI AM MAL v. VEERASWAMY AlYANGAR. 

35 M.L.T. 82 = 80 I.C. 942 = 1924 M.W.N. 763 = 

A.I.R. 1924 Mad. 813=47 M.L.J. 370. 
—S. 2 (2)—Decree—What is—Mesne profits. 

--An order directing the decree-holder purchaser to 

pay mesne profits by way of restitution consequent upon 
setting aside of the sale is appealable even though the 
amount has not been worked out. It determines the 
rights of the parties finally with regard to matter in 
question and so it falls within the definition of decree 
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C. P. CODE (1908), S. 2 (2)—Decree—What is— 
Mesne profits. 

under S. 2 ot the Code. 15 Bom. 125 and 17 All. 112, 
Kel. on. 15 C. L. J. 187, Dist. {B. B. Ghose and 

Bose , //.) Sarat Chandra Rakshit v. Suba- 

shini Devi. 56 Cal. 550 = 120 I. C. 807-= 

A. I. R. 1930 Cal. 89. 

-In so far as the Court declines to ascertain the 

mesne profits and holds that the plaintiff’s claim is be¬ 
yond time under Art. 181 it is the formal expression of 
an adjudication conclusively determining the rights of 
the parties with legard to a matter in controversy in the 
suit within the meaning of S. 2, Cl. (2), C. P. Code. 
In such a case the decision of the lower Court operates 
as a decision and, therefore, a second appeal lies. 
(.Patkar and Baker, //.) SHANKAR APPAJ1 v. 

Gangaram Bapuji. 52 Bom. 360 = 109 I. C 734 = 
30 Bom. L. R. 503 = A. I. R. 1928 Bom. 236. 

-An older limiting the right of the decree-holder 

to recover mesne pofits for a certain period is of the 
nature of a final decree as defined in S. 2 and is appeal- 
able as such. 23 All. 152 (P. C.), Foil. (B. B. G/iosc 
and Bose. J J.) KHATEMANNESSA BlBl V. UPENDRA- 
CHANDRA. 115 I. C. 591 = A. I. R. 1928 Cal. 804. 

-An order declaring the defendants not liable for 

mesne profits, amounts to a decree and is therefore 
appealable. {Newbould, J.) NAIMUDDIN SARKAR v. 
IMANI MONDAL. 67 I.C. 93 -A.I.R. 1923 Cal. 308. 
—S. 2 (2) —Decree—What is. 

- Amended decree as the final one. 

The decree which can be called the final decree is the 
one which finally settles all disputed questions between 
the parties. And if a decree is mod’fied in review, to 
whatever extent it may be, the modified decree is the 
decree which must be considered as the final decree in 
the case. (Suhrawardy and Costello , //.) ADITYA 

Kumar v . Abinash Chandra. 34 C. W. N. 1002. 
—S. 2 (2)—Decree—What is—Mortgage suit. 

-Where in a suit by mortgagee for a final decree 

debarring the mortgagor from redeeming the mortgaged 
land the Court merely refuses to pass a final decree in 
terms of the preliminary decree but leaves it open to 
the mortgagee to file another application under O. 34, 
R. 8 (2). C. P. Code, for a final decree in some other 
form according to law, it is doubtful whether the order 
is a final order against which an appeal can lie. 42 
Mad. 52, Dist. ( Tekchand and Bhidc , //.) ATMA 
Ram v. SURJAN. 10 L. L. J. 198 = 

1101. C. 81 = A.I.R. 1928 Lah. 355. 
—S. 2 (2)—Decree—What is—Order finally deter¬ 
mining rights. 

-If a decision really determines the rights of the 

parties fully and finally, it is in the eye of the law a 
decree and as such appealable even though the Court 
giving the decision has not formally embodied its result 
in the form of a decree. 20 C. L. J. 476 and A. I. R. 
1923 Cal. 308. Foil. A. I. R. 1921 Nag. 108, Rel. on. 
37 Bom. 480 ; 38 Bom. 331, Not Foil. {Subhcdar. A. 
J. C.) Punjaji v. JA1RAM. 26 N. L. R. 24 = 

A. I. R. 1930 Nag. 1£2. 

—S. 2 (2)- Decree—What is—Revenue decree. 

■-“Decree” includes Revenue Court decree. 

( Sul aim an and Mnkerji . JJ.) FATFH I AL v. SHER 
SINGH. 6 L. R. A. Civ. 63 = 85 I. C. 660 = 

A. I. R. 1925 All. 264. 
—S. (2) 2—Decree—What is—Revenue Officer's 
Order. 

--It was competent to the Collector or other 

Revenue Officer to institute the enquiries specified in 
Regn. 2 of 1819 and Regn. 9 of 1825, and to follow 
the procedure laid therein and he was to record in a 
robokari his judgment as to the liability of the lands to 
assessment or otherwise in manner directed by S. 20, 


C. P. CODE (1908), S. 2 (2)—Decree—What is not. 

Regn. 2 of 1819 and such decision has the force and 
effect of a decree. {Rankin, C. J. and C. C. Ghose , J.) 

Tarakeshwar V. Satish Kanta. 

51 C. L. J. 297 = A. I. R. 1930 Cal. 411. 

- S. 2 (2)— Decree—What is—Review. 

The'effect of allowing an application for review is 
to vacate the decree originally passed. The decree that 
is subsequently made on the review, even if it does not 
modify the decree originally passed, is a new decree 
superseding the original one and therefore no appeal 
can lie from the decree originally passed. 28 All. 240 • 

34 All. 282 ; 44 Cal. 1011; and 140 P. R. 1919, Rel. on. 

( Mnkerji , /.) NlBARAN CHANDRA v. ABDUL 
Hakim. 107 I. C. 751=A.I. R. 1928 Cal. 418. 

—S. 2 (2)—Decree—What is—Stay of execution. 

-The order for staying execution of a decree till 

the decision of the appeal clearly falls under S. 2 (2) 
read with S. 47 and is appealable as a decree. The 
order finally and conclusively determines the question 
concerning the very important right of the decree-holder 
to reap forthwith the fruits of the decree and arising 
between parties to the suit and relating to the execution 

of the decree. 7 All. 73 ; 7 Cal. 733 ; 8 Cal. 477 ; 12 
Cal. 624 ; 13 Cal. Ill ; 12 Bom. 30 ; 39 Mad. 541 and 
14 C. L. J. 489 ; Ref. A. I. R. 1922 Lah. 480 ; A. I. R. 

1923 Lah. 514 ; A. I. R. 1924 I.ah. 631 ; A. I. R. 1925 
Lah. 69; A. I. R. 1924 Lah. 602 and A.I.R. 1927 
Lah. 915, Rel. on. A. I. R. 1921 Bom. 203, Diss from.; 
A. I. R. 1924 All. 808 ; 41 Cal. 160 ; 55 I.C. 228. 
A. I. R. 1922 Lah. 400 and A. I. R. 1927 Lah. 852, 
Expl. ( Tekchand and Johnstone . JJ.) DURGA DEVI 

v. Hans Raj. A.I.R. 1930 Lah. 187. 

—S. 2 (2)—Decree—What is—Trust—Scheme of 
Management for wakf. 

-An order of the Court appointing a committee to 

draw up a scheme of management with regard to a wakf 
is a decree within the meaning of S. 2 (2) and is there¬ 
fore appealable. ( Zafar Ali and Jai Lai, JJ .) 

Muhammad Shafi v. Md. Abdul Rahim. 

31 P.L.R. 220= 121 I.C. 74 = A.I.R. 1930 Lah. 476. 
S. 2 (2)—Decree, what is—Trust. 

- Scheme of election of trustees framed by Court — 

i Court reserving right to confirm them—Application for 
c 07i fir mat ion made and opposed—Order thereon is a 
; decree and hence appealable. 

; Where the Court reserves to itself the right to confirm 
elections held under a scheme framed by it and where 
1 application for confirmation is made by parties on one 
I side in the suit and is opposed by parties on the other 
I side, the order which the Court makes is not really an 
order in execution but is a deciee in the suit itself and 
is, therefore, appealable as a decree under the Code. 

A. I. R. 1923 Mad. 284 ; 43 I. C. 772 ; and A. I. R. 

1924 Cal. 330, Ref. ; 11 Mad. 26 (P. C.) ; 36 Bom. 47 ; 
40 Pom. 509 ; National Telephone Co. v. Postmaster - 

| General. (1913) A. C. 546 ; A. I. R. 1917 P. C. 71 ; A. 

I. R. 1924 Mad. 561 ; A. I. R. 1926 Rang. 25 (F. B.) ; 

! A. I. R. 1927 Mad. 93 ; 7 Bur. L. T. 298 ; 24 Bom. 
45 ; and 28 Mad. 319, Dist. {Heald and Mya Bu , JJ.) 
U Ba Pt r\ U TO Sein. 6 Rang. 97 = 

110 I. C. 41 = A. I. R. 1928 Rang. 168. 

—S. 2 (2)—Decree, what is not. 

1 -Order refusing to stay execution is not decree. 

| {Sulaiman, Ag. C. J. and Kendall , J.) INAYAT BEG 

i v. Umrao Beg. 122 I.C. 182 = A.I.R. 19S0 All. 121. 
- Ex parte order granting leave to apply for execu¬ 
tion dees not have the force of decree. {Sulaiman and 

1 Sen , JJ.) athfrton & Co. v. Habib Baksh. 

1929 A. L. J. 553 = 115 I. C. 865 = 

A. I. R. 1929 All. 390. 
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C. P. CODE (1908), S. 2 (2) —Decree—What is not. 

-- Decision under Chap. 7 of the Presidency Small 

Cause Courts Act. 

Proceedings instituted under Chap. 7 are not suits 
within the meaning of the C. P. Code. The decision 
of the Court based on such proceedings cannot be 
said to be a decree under S. 2 (2), C. P. Code ; 17 
Mad. 216 ; 43 M. L. J. 2S8 ; and 25 I.. \Y. 115 ; Foil.; 
31 Bom. 259 ; 45 Bom. 972 ; and 57 Bom. 885, Ref.; 45 
Mad. 320 (P. C.), Dist. ( Coutts-Trotter , C. J. and 
Ananthabishna Aiyar , J.) HVDER A LI SAHIB v. 

Amirudin Sahib. 1929 M. W. N. 174 = 

1151. C. 504 = 29 M.L. W. 537 = 
A. I. R. 1929 Mad. 69 = 56 M. L. J. 199. 

Order striking off objection of judgment-debtor 
for default is not appealable {obiter) —Remedy is S. 151 
or 0.47. ( Sulaiman, Ag. C. J. and Ben net, J.) 
SUMERCHAND V. BENI PRASAD. 

26 A. L. J. 1395 = li2 I. C. 380 = 

A. I. R. 1929 All. 123. 

Suit dismissed against some defendants on 
account of non - represent at ion—PI a intiff not responsible 
for non-representation. 

1 he dismissal of a suit against some defendants on 
account of non-representation for which plaintiffs are 
not to blame is not a decree within the meaning of 
S. 2 (2). As regards these defendants there is no 
adjudication, far less any expression of an 
adjudication determining the rights of the parties with 
regard to any of the matters in the suit. ( Mukerji and 
Mallik, JJ.) MAKSHUD MaNDAL v. KHEDU MON- 
DAL. 33 C. W. N. 742 = A. I. R. 1929 Cal. 669. 

——-Preliminary decree for taking accounts and disso¬ 
lution of partnership—Court finding account books to 
be in possession of particular partner and making order 
that accounts should be taken up to certain date—Such 
a finding is only a finding of fact and is not decree and 
therefore not appealable. A. I. R. 1924 Cal. 160, Dist. 
and Doubted; other case-law Ref. ( Zafar Ali and Jai 
Lai, JJ.) BaBU LaL v. HARI BakSH. 1201. C. 429 = 

A. I. R. 1929 Lah. 699. 

-An order for security to stay execution is not an 

order determining any rights of the parties. It is neither 
an order under S. 47, nor is it a “decree” within the 
meaning of S. 2 (2). It is therefore, not appealable: 41 1 
Cal. 160, Foil. (Zafar Ali, J.) CHAR AN jr LAL 77 . 
Raja Ram. 106 I. C. 890 (Lah.). 

- Withdrawal— C.P. Code, 0. 23, P. 1 . 

An order permitting the withdrawal of a suit or 
appeal is not a decree within the meaning of the C. 
P. Code: 15 Bom. 370; 18 Cal. 322 and 27 Cal. 
362, Ref. ( Kumaraswami Sastri and Wallace, JJ.) 
Kulandai V. INDRAM Ramaswami. 51 Mad. 664 = 

27 M. L. W. 286 = 108 I. C. 539 = 
A. I. R. 1928 Mad. 416 = 55 M. L.J. 345. 

- Directions to Official Commissioner. 

Directions given to an Official Commissioner appoin¬ 
ted to determine certain matters in a partnership suit 
by a preliminary decree to allow credit to one of the 
parties in respect of partnership goods is not a decree 
and so no appeal lies therefrom: 39 Bom. 339; 35 All. 
159; A.T.R. 1921 Oudh 224; 20 C.L.J. 476; and 24 Cal. 
725 (F.B.), Foil. {Pcrcival, J. C ., and Aston, A. J. C.) 
Udhavdas v. Devi Das. 23 S.L. R. 87 = 

107 I. C. 214 = A. I. R. 1928 Sind 100. 

Appellate Court framing additional issue and 
remanding the case reversing the decree, instead of cal¬ 
ling for a finding retaining the case on its file—Order 
of remand is not appealable either under 0. 43, P. 1 {u) 
or under S. 100, as it is not a decree . 

D. D.—Vol. 1—72 


C. P. CODE (1908), S. 2 f2)—Decree—What is not. 

Whether an order of remand is appealable or not 
should depend on whether the conditions laid down by 
O. 41, R. 23, have been complied with and not on 
whether appellate Court purported or did not purport to 
make the order under R. 23. (Page and Graham, JJ.) 

Banka Behari Deb v. Birendka Nath Dutta. 

47 C. L. J. 69 = 103 I. C. 864 = 55 Cal. 219 = 

A. I R. 1927 Cal. 850. 

0. 41, P. 23 —Pemand under inherent fiwer 
Rule 23 operates only when one of the preliminary 
issues is tried by the Court of first instance and it dis¬ 
poses of the suit on that ground and says that it is not 
going to try the suit on any other issue. Where the 
trial Court tries all the issues, but the lower appellate 
Court frames some more and remands the case for 
decision thereon, the remand is not under R. 23, but 
one in the exercise of the inherent power of the Court. 
The order is not appealable as an order, nor is it a 
decree within S. 2. {Das and Adami; JJ.) CHaNDRIKA 

Prasad Singh v. Mithu rai. 6 Pat 380 = 

1031. C. 722 = A. I. R 1927 Pat. 296 

-Order under 0. 1, r. 10 (2). 

An order under O. 1 , r. 10 (2) discharging a defen¬ 
dant from a suit cannot be legarded as falling within 
the definition of a “decree” in S. 2 (2) and as such is 
not an appealable order; 42 Mad. 219, Diss. The mere 
drawing up a formal decree dees not ipso facto make 
the corresponding order an appealable one, if it does 
not, in itself, really fall within the definition of a decree; 
17 N.L.R. 66 , Foil. {Findlay, O.JC.) SHANKAR I<AO 
V. RAGHUNATH Rao. 89 I. C. 331 = 

A. I R. 1926 Nag. 75. 

* 'Not a decree and so not appealable. 

Whenever any Court delivers a decision in default of 
the plaintiff that decision will be an order and not a 
decree and will not be appealable. {Dalai, J. C. and 
Wazir Hasan, A.J.C.) MaHAMMAD Z.AKA ULLAH v . 
Mr. GULKANDI. 28 O. C. 124 = 85 I. C 393 = 

A. I. R. 1925 Oudh 485. 

- Dismissal for default. 

Per Mukerji t J. — Obiter. The whoie object of 
defining a “decree” in the Code appears to be to classify 
orders in order to determine whether an appeal or in 
certain cases a second appeal lies therefrom. Apart 
from that object this definition is of no value. It is not 
possible to reconcile either in principle or in theory why 
an order rejecting a plaint should stand on a different- 
footing from orders of dismissal for default and yet one 
is a decree and the other is not. It is true that an order 
cf rejection of a plaint has been expressly included in 
the definition of “decree” but the legislature has inclu¬ 
ded it and no analogy can be drawn therefrom. The 
question whether an adjudication is an order or decree 
is to be tested not by general principles but by the 
expressions of the Code and those words are to be con¬ 
strued in their plain and obvious sense; only such orders 
of dismissal for default as are treated as such by the 
Code itself are excluded from the definition. 23 All. 152 
P.C., Ref. {Walmsley and M. A r . Mukerji, JJ.) KaLI- 
muddin Ahamed v. Fsabuddin. 51 Cal 715 = 

83 I. C. 220 = 28 C. W. N.795 = 39 C. L. J. 399 = 

A. I. R. 1924 Cal. 830. 

-Order simply referring to Official Referee to take 

accounts without datermining any matter in controversy 
is not a Decree-Letters Patent (Madras), cl. 15. 
{Kumaraswami Sastri, J.) ABDUL WAHAB v. M 

Rokia Bibi Sahiba. 731 . c. 903 = 

. „ . A. I. R. 1924 Mad. 406. 

An Order striking out names of parties under 
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c. P. CODE (1908), S. 2 ( 2 )—Decree—What is not. 


C. P. CODE (1908), S. 2 ( 2 >—Miscellaneous. 


O. 1, R. 10 is not a decree and so not appealable. {Old- 
Held and RamcsamJJ, .) SHANMUKHA NADAN v. AKU- 
NACHALA CHETTY. 45 Mad. 194-69 I. C. 961- 

30 M. L. T. 172 = 14 M. L. W. 642 = 
1921 M. W. N. 799 = A. I. R. 1922 Mad. 332 = 

42 M. L.J 97. 

--An order granting permission to a plaintiff to with¬ 
draw a suit under O. 23. R. 1, is not a decree and is, 
therefore, not appealable. {Abdul Raoof ana Marti mau , 

/J.) s ant ram v. M r. Sahib K a u r . 

65 I . C. 719 = A. I. R. 1922 Lah. 267. 


An order granting an application to^ set aside an 
exparte-dn cree "with costs” was made on 27th February, 
1915. On the 8th March, 1915 a document, described 
as a "rubkari” was drawn up fixing the amount of the 
costs payable on 6th March, 1918. 1 he applicant 

applied in execution for realisation of his costs 
but his application was dismissed as time barred, the 
Court holding that the rubkari was a decree, jand that 
limitation began to run on 27th February, 1915. 1 

Held, that the rubkari was not a decree under S. 2(2), 
C.P. Code but was an order within S. 2 (4) of the Code 
which completed and rendered the order of 27th Feb¬ 
ruary 1915 capable of execution. Limitation commenced 
to run from 8—3—1815 and therefore, the application , 
for execution was within time. {Tcunon and Beacheroft , 

jj.) Nookoor Chandra mullick v. rajani- 
kanta Ghose. 59 I. C. 51 (1) (Cal) 

-A finding, unless it operates in the eye of the law 

as a decree, will not be a decree merely because the 
Judge chooses to make use of a printed form entirely 
inapplicable to that finding. Conversely, the absence of 
a formal decree will not make an adjudication any the 
less a decree, if in point of law the adjudication oper¬ 
ates as a decree. ( Mittra, 0. A. J. C.) PaNDURaNG 
v. GAYABAI. 17 N. L. R. 66= 62 I. C. 467 = 

A. I. R. 1921 Nag 108. 

- Order rejecting application wider S. 73, C. P. 

Code , Ss.,2 (2) and 73. 

An order under S. 73 is not an order under S. 47 in¬ 
asmuch as the question which arises is not one between 
the parties to the suit and the order rejecting the appli¬ 
cation under S. 73 does not otherwise come within the 
definition of decree in S. 2, because it does not conclu¬ 
sively determine the rights of the parties. It would also 
be unduly extending the meaning of the word “suit” in 
that section, to make it include an application under 
■S. 73,42 Cal. 1. Foil. {Cout ts and Ad ami, JJ .) MST. 

Hurmoozi Begum v. Mst. ayasha. 1 

1921 P. H. C. C. 204 = A. I. R. 1921 Pat. 401 (b). 

—S. 2 (2)—Order in execution. 

-The order to have the force of a decree must not 

only relate to a question which falls within S. 47, but 
it must also determine the rights of the parties with re¬ 
gard to any matter in controversy between them as re¬ 
gards the decree. Hence an order passed under O. 21, 
R. 22. for arrest, not being a final order, is not a decree 
which can be appealed against. 14 C. L. J. 489, Foil. 
(; Thiruvenkatachariar , /.) SOMU AYYAR v. CHEL- 
LIAH PillaI. 30 M. L. W. 230= 119 I. C. 43 = 
1929 M. W. N. 74 = A. I. R. 1929 Mad. 718. 

-In order to be appealable : an order under S. 47 

must be of such a nature as to come within the word 
“decree” as defined by S. 2 (2). {Iqbal Ahmad , /.) 
ALIMUDDIN V. GOBIND PRASAD. 

99 I. C. 455 = A. I. R. 1927 All. 208. 

--No appeal lies from an order accepting security 

concerning sufficiency thereof. 41 Cal. 160, Foil. {Dulip 

Singh, J.) Chattar Singh v. M. Hari Dati- 


Lakh mi Datt. 1061. C. 866. 

-An order passed in execution cannot be appeal* 

able merely because it fulfils the conditions laid down in 
S. 47. In order to be appealable it must fall within the 
definition of decree in S. 2 (2). ( Sulaiman , /.) HlRA- 

lal v . Tikam Singh. 94 I. C. 1 = 

A. I. R. 1926 All. 401. 

- Auction purchaser . 

A bona fide auction-purchaser for value is not a 
party to the suit within the meaning of section 2 or 
S. 47 of the C. P. Code and an order refusing restitu¬ 
tion against him is not a decree and therefore not 
appealable. (. Motisagar , /.) MT. ASGHARI BEGUM v. 
IRSHAD-UD-D1N. 79 I.C. 67 = 

A.I.R. 1926 Lab. 176. 

-Order granting stay of execution is not appeal- 

able as decree under S. 47. {Daniels and Boys, JJ.) 

Husain Bhai 7*. Y. Beltu Shah Gilam. 

46 All. 733 = 83 1.0. 1035 = 

22 A. L. J. 706 = 6 L.R.A. Civ. 482= 

A. I. R. 1924 All. 808. 

- Question if execution is time-barred is under 

S. 47 and its decision is “ decree ” and is appealable. 

The question whether or not an execution was time 
barred is a question within S. 47 arising between the 
parties and relating to the execution of the decree and 
therefore its decision is a decree as defined in S. 2. 
{Dawson Miller , C. J • and Foster, J.) SHIVA 
Narayan Lal v. Narayan Prasad. 

2 Pat. L. R. 222 = 84 I C. 676 = 

A I. R. 1924 Pat. 683. 

-Every order made in proceedings under S. 47 is 

not necessarily appealable. {Dawson Miller, C. J. and 
Foster , J.) SHIVA NARAYAN LAL v. NARAYAN 
PRASAD. 2 Pat. L. R. 222=841.0.576 = 

A. I. R. 1924 Pat. 683. 

-Order in proceedings under S. 47 is decree only 

if it determines a question which parties ask court to 
decide as to their rights or liabilities and not if it decides 
merely incidental questions of procedure. The duty of 
the Court to decide any of the questions that may arise 
does not come into existence till the parties are brought 
before the Court or after having been served they fail to 
appear. {Dawson Miller , C.J. and Poster, J.) SHIVA 

Narayan Lal Choudhary v. Narayan Prasad. 

2 Pat. L. R. 222=841. C. 576 = 
A. I. R. 1924 Pat. 683. 

-Admission of execution application—Order is 

appealable. {Coutts and Ross , J J.) RAM BHAGHW'AN 

Prasad Singh v. Natho Ram. 3 Pat L. T. 146 = 

70 I. C. 483 = A. I. R. 1922 Pat. 59. 

- Order under O. 21, R. 66. 

An order under O. 21, R. 66 is not a decree within 
S. 2 (2) and is not therefore appealable. {Jwala 
Prasad and Ad ami, JJ.) BRAJA SUNDER DER 

Siv aranjan Dei. 59 I. C. 282 = 1 Pat. L. T. 647. 
-S. 2^2)—Miscellaneous. 

- —Suit for damages -Agreement by parties to deter¬ 
mine damages themselves—Judgment before ascertain¬ 
ing damages—Case is not finally and completely dis¬ 
posed of—Appeal against decree is premature . 

In a suit for damages parties agreed to calculate the 
damages themselves but before they determined them, a 
judgment was passed without the amount of damages 
being ascertained. The defendants filed an appeal. 

Held , that the appeal was premature as the suit had 
not been finally and completely disposed of by the Court 
below and consequently there was no decree against 
which an appeal could be filed. {Fforde and Agha 
Haidar , JJ.) BEGG SUTHERLAND AND CO. v. 

I Bahadur Chand. 110 I. 0.177— 
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C. P. CODE (1908), S. 2 (2)-Mis c ellaneous. 

A. I. R. 1928 Lah. 841. 

-“ Matters in controversy 

IVazir Hasan, J .—“ Matters in controversy in the 
suit” are not merely matters which arise on the face of 
the plaint as at first presented ; they may include 
matters which are of vital importance between the par¬ 
ties, but which may come to arise, and in respect of 
which the parties may be at controversy, at a subsequent 
stkge of a suit. ( Stuart , C. J. IVazir Hasan and 
G oka ran Nath Misra , //.) RaMPAL SlNGH v. ABDUL 

Hamid. 5 O. W. N. 633 = 3 Luck. 628 = 

1101. C. 826 = A. I. R. 1928 Oudh 362(F.B.). 

- Decree validly Passed-event subsequent to decree. 

When a decree is validly passed, the appellate Court 
will not set it aside merely on the ground that an event 
happens subsequent to such decree which, happening 
before its passing, would have led to the dismissal of 
the suit. (Shadi Lai , C. J. and Agha Haider , /.) 
MT. NandaN V. Wazipa. 8 Lah. 215 = 

100 I. C. 84 = 28 P. L. R. 341 = 
A. I. R. 1927 Lah. 198. 

- Final order. 

If all the data for the ascertainment of liability of 
each tenant to his landlord can be found on the face 
of an order of Court, that order can be regarded as a 
final order although the actual liability of each such 
tenant may not have been worked out in detail. (Das 
and Ad ami, JJ.) GOPAL SARAN NARAYAN SlNGH 

v. Deonandan Mahton. 8 P. L. T 141 = 

102 I. C. 106 = A. I. R. 1927 Pat. 171. 

1 Order of dismissal for default'. 

The expression “order of dismissal for default” refers 
not only to dismissal of suit for default but also to an 
order of the execution Court dismissing an objection for 
default. (Sulaiman, J.) HlRALAL v. TlKAM SlNGH. 

94 I. C. 1 = A. I. R. 1926 All. 401. 

- No appeal—Expiry of time for appeal makes 

decree final. 

Where there is a decree but there is no appeal, the 
decree becomes final on the date on which time for filing 
an appeal expires. (1908) A.W.N. 13, Ref. to. ( Mukerji, 
y.) Fazal Husain v. Fazaluddin. 47 All. 533 = 

23 A. L. J. 215 = 86 I. C. 957 = 

A. I. R. 1925 All. 291. 

- Decree a gain it legal representative. 

Decree passed against a legal representative is not a 
personal decree and consequently only the property of 
the deceased and not the property of the judgment- 
debtor, is to be proceeded against in execution of the 
decree. (IVazir Hasan , J. C.) KUNWAR JUNG 
Bahadur v. Lalagur Prasad. 27 0. c. 238 = 

11 0. L. J. 554 = 80 I. C. 600 = 

A. I. R. 1925 Oudh 113. 

- Preliminary decree—Scope of. 

In a partition suit, what the plaintiffs are required 
to do is to plead their title to and possession of and 
share in the property that is to be partitioned. It is not 
necessary for the plaintiffs to plead that particular lands 
purchased by the defendants at a sale in execution were 
liable to partition because that is a matter to be deter¬ 
mined at the time of final decree. (Ross and 
Kulwant Sahay, JJ,) LACHMI NARAYAN v. Ram- 
SARAN Tewari. 6 P. L. T. 152 = 86 I.C. 785 = 

A. I. R 1925 Pat. 433. 

- Suit cannot be dismissed after preliminary 

decree. 

The Court has no jurisdiction to dismiss the suit after 
a preliminary decree has been passed in a partition suit 
merely because there has been delay in producing the 
commissioner’s fee. (Ross and Kuhoant Sahay , JJ.) 

Lachmi Narayan v. Ramsaran Tewari. 


C. P. CODE (1908), S. 2 (11)—Auction purchaser. 

6 P. L. T. 152=86 I. C.785 = 
A. I. R. 1925 Pat. 433. 

-A preliminary decree must define the lights of 

the parties, though it does not necessarily lead to a final 
and complete disposal of the case. ( Mittra , Offg. A.J.C.) 
Pandukang V. Gayabai. 17 N. L. R. 66 = 

621. C. 467 = A. I. R. 1921 Nag. 108. 

—S. 2 (3)—Attaching creditor. 

-Decree holder does not include an attaching 

creditor. ( Mukerji , J.) Ram BADAN SlNGH v. Ram 
Prasad. 5 L. R. A. Civ. 629 = 80 I.C. 947 = 

A. I. R. 1925 All. 123. 

—S. 2 (3)— Decree-holder not the plaintiff. 

-It is not necessary that a decree-holder in a decree 

for the sale of immoveable property should necessarily 
have been the plaintiff in the case. A sub-mortgagee and 
a puisne or a prior mortgagee sometimes become decree- 
holder as against the judgment-debtor in suits brought 
for foreclosure or sale of mortgaged property or for 
redemption thereof, as on the happening of certain con¬ 
tingencies, they acquire the right to have the property 
sold to discharge the amount declared to be due to them. 
(Jai Laf J.) MATHURA DAS v. BRIJ Ran I. 

116 I. C. 212 = A. I. R. 1929 Lah. 492. 
-—Where the plaintiff got a decree for specific per¬ 
formance of an agreement to sell immoveable property 
against defendant but did not want to execute the decree, 
held that the defendants were also ‘decree-holders’ 
within S. 2 (3) of the Code and as such could take out 
execution of the plaintiff. ( Macleod , C. J. and 
Coyajee , J.) BAI KARIiMABIBI v. ABDEREH.MAN 
Sayad Banu. 46 Bom. 990 = 24 Bom. L.R. 496 = 

67 I. C. 667 = A. I. R. 1923 Bom. 26. 
— S. 2 (4)—High Court original side. 

-Though the word “District” in the C.P. Code, does 

include the local limits of a High Court in its ordinary 
original civil jurisdiction, still it is not legitimate to 
construe the words “ District Court ” wherever they 
appear to mean and inciude a High Court in its ordinary 
original civil jurisdiction. 12 C. W. N. 446, Diss. 
from. ( Rankin , C. J. and C. C. Ghose , /.) HyOD 

Mahomed v. Shaikh Mannu. 45 C. L. J. 71 = 

100 I. c. 331= A. I. R. 1927 Cal. 290. 
—S. 2 (5)—Definition inapplicable to Provincial 
Insolvency Act. 

-The definition of the term “foreign Court” as con¬ 
tained in the Code is not applicable to all other enact¬ 
ments. In Provincial Insolvency Act, there is nothing 
as regards the definition of the term and though for the 
purpose of sending processes or of execution, provision 
is made in the Code, it is only for those purposes alone. 

36 Cal. 233, Rel. on. (Kumaraswami Sastri, J.) 
Venkanna V. Chennayya. 30 M. L. W. 531 = 

A. I. R 1929 Mad. 900 = 57 M. L. J. 393. 
—S. 2 (9)—Shorthand notes. 

--The shorthand notes dictated by, but never ap¬ 
proved by, the Judge, cannot be considered as part of 
his actual judgment. (Marten, C. J. and Kemp , /.) 

Matheran Steam Light Tramway v. B.N. Lang. 

51 Bom. 267 = 100 I. C. 941 = 29 Rom. L. R. 126 = 

A. I. R. 1927 Bom. 113. 

—S. 2 (11)—Auction purchaser. 

-The auction-purchaser in execution of a decree 

for sale on a mortgage of an under proprietary tenure 
cannot be called the legal representative of the original 
under-proprietor because the term legal representative 
only denotes the class of persons on whom the status of 
a representative is fastened by reason of the death of a 
person whose estate they are held to represent. Further 
such an auction-purchaser cannot be called the repre¬ 
sentative of the original under-proprietor in respect of a 
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c. P.CODE (1908). S. 2 ( 11 )—Choice 
Rival claimants. 


between C. P. CODE (1908), S. 2 ( 11 )—Manager of Hindu. 

family. 


liability arising subsequent to the mortgage on which 
the decree for sale is founded and in execution of which , 
decree he becomes the purchaser, though he is certainly 
a representative of the under-proprietor qua the rights 
and liabilities which stood on the date of the mortgage. 

') O. C. 185, Kef. ,12 0. C. 45. Rel. on. (iVazir \ 

Ilauni ami Raza , //.) BlSHLSHAR CAVA!. */. , 

Bajrang Bahadur. 6 0. W. N. 469- 

117 I. C. 452 = A. I. R. 1929 Oudh 353. 

—S. 2 (11) —Choice between Rival claimants. 

-Where there are two rival claimants to the estate 

of the deceased it is open to the plaintiff or decree- 
holder to choose as the legal representative, the one who 
in the circumstances as they then exist appears to have 
the prim a facie title. ( IVallacc ami T' hiruvenkata 
Chariar , //.) SANNA GoVAPPA v. SaNNA GOVAPPA. 

30 M. L. W. 778=120 1. C. 65 = 
A. I. R. 1929 Mad. 482. 

—S. 2 (11)—Death of member of joint Hindu 
family. 

-When a member of a Hindu joint family, who 

has been sued on a pro-note, dies and it is contended 
that his brothers can be impleaded as legal representa- i 
tives, it must be shown pritna facie that the deceased i 
has an estate before the first definition in S. 2(11), | 
can be applied. ( Jackson , /.) RENGATHAMMAL v. \ 

Venkataohariar. A. I. R. 1930 Mad. 575. 

— S. 2 (11)—Decree against one representative. 

- Ostensible sole heir brought on record—Decree 

binds 70hole estate. I 

When a Court has issued notice to a person supposed 
to be the only legal representative of a deceased defen¬ 
dant or judgmentdebtor and held that service is suffici¬ 
ent, the decree passed and the execution thereof will be 
considered sufficient to cover the entire estate including 
the shares of those heirs of the deceased defendant or 
judgment-debtor who were not brought on the record 
and who had not received notice. Rights of party com¬ 
plaining of non-representation indicated. (Da.fi/, J. C. 
and Aslnvorth, A. J. C.) MT. KaNIZ A BRAS r\ LALA , 
BALA Din. 12 0. L. J. 37 = 87 I. C. 892 = 

2 0. W. N. 34=28 O. C. 177= | 
A. I. R. 1925 Oudh 330. 
—S. 2 ( 11 )—Decree against person in possession. 

-Where a decree is passed for a debt due by a , 

deceased debtor in a suit brought against a person in 
possession, but who is not the heir of the deceased 
debtor’s estate, the decree and the proceedings in execu¬ 
tion of such decree bind the interest of the real heir. 38 
M. L. J. 106. Foil. A decision obtained on contest on 
the merits against the holder of a property, who is 
subsequently found to be a trespasser, does, in the 
absence of anything to show that the decision was 
obtained through fraud or collusion, bind the rightful 
holder of the property. 

Ali that is necessary in such cases is a sufficient 
representation of the estate through a person who has 
the estate under his control. ( Kinkhcde , A. J. C.) 

Taniabai v. Rangnath. 9 N. L. J. 183 = 

96 I. C. 963 = A. I. R. 1926 Nag. 476. 
—S. 2 (11)—Decree against wrong person. 

-The properties in suit belonged absolutely to 

the testatrix who by her will, dated 23-3-1872. appointed 
her sons J and N as trustees and directed them to main- 
tian the relations of the testatrix and gave them during 
their life time the income from the estate after meeting 
all the charges. On the death of J and N , their sons 
were to be equally entitled to, and divide the proper¬ 
ties with no power of sale, etc. They had power how¬ 
ever if the income of the estate was insufficient to mort¬ 


gage the estate for necessary purposes, J having died 
Usueless probate of the will was granted to N who in 
1889 mortgaged the estate for necessity. N died 
intestate in 1891 and letters of administration of the 
estate were granted to his daughter. The mortgagee 
instituted a suit on his mortgage and obtained a decree, 
in 1892 impleading the daughter of N as representing 
the estate. In execution of the decree the property 
was sold and purchased by the defendants. In a suit 
by the daughter’s son of the testatrix held, that J and 
N having taken only a life estate in the properties of 
the testatrix, there was an intestacy on their death with¬ 
out male issue. Consequently on the death of N the 
plaintiff became the heir to the properties and decree 
passed against the daughter of Af did not bind the estate 
in his hands. (Teunon and Greaves, JJ.) GURUDAS- 
KUNDU CKOWDHURY v . KAMAL KUMaR DUTT. 

70 I. C. 886 = 37 C. L. J. 90. 

—S. 2 (11)—Executor de son tort. 

-Executor de son tort need not be added when 

there is other legal representative. (Sanderson, C. J. 
and Chakravarti, J.) SATYA RANJAN v. SARAT 

Ch andra 30 C. W. N. 565 = 96 I. C. 695 = 

A. I. R. 1926 Cal. 825- 

—S. 2 (11)—Heirs of intestate Parsi. 

-Heirs of intestate Parsi who intermeddle with¬ 
in* estate are his legal representatives and proper 
parties to suit on mortgage by the deceased Parsi. 
(Fawcett and Patkar , JJ.) RATANBAI v. N.ARAYAN- 
das. 29 Bom. L. R. 900 = 104 I. C. 794 = 

51 Bom. 771 = A. I. R. 1927 Bom. 474. 

—S. 2 (11)-Intermeddler. 

-When a person intermeddles with the property of 

the deceased he is a legal representative of the deceased 
for the purposes of procedure to the extent of the pro¬ 
perty with which he has intermeddled, but there is no 
principle of law which makes him the representative of 
the deceased so far as succession to the propertyof the 
deceased is concerned. The definition of “legal repre¬ 
sentative” in the Code of Civil Procedure is only for 
the purposes of procedure in instituting and defending 
suits. Any definition for the purposes of adjective law 
cannot alter the rule of substantive law and the mere 
fact that an intermeddler is joined as a party to the suit 
for recovery of possession cannot make a decree in that 
suit in any way binding on the real heir who is not a 
party to that suit and who later on gets a decree 
against the intermeddler declaring his superior right. 
(Gokul Prasad, J.) LALSA R.AI r. UDIT RAD 

75 I. C. 114 = A. I. R. 1924 All. 717. 

—S. 2(11)—Mahant. 

-A decree for removal of the defendant as mahan f 

of a shrine on the ground of mismanagemen* 
cannot be executed against the succeeding mahant 
who was, on the death of the first, appointed by th“ 
Bhek, since the successor could not in any sense b° 
treated as the legal representative of the deceased. 
(Shadi Lai, C. J. and Martincau , J.) RAM SlNGH v . 

Wary am Singh. 6 L. L. J. 459 = 771. C. 585= 

A. I. R. 1924 Lab. 251. 

—S. 2 (11)—Manager of Hindu family. 

-Where a managing member sues and the suit 

1 refers to joint family estate, it is really a suit in a re¬ 
presentative character for all the members of the family. 
When he dies, the next managing member can come 
in. as the legal representative. 42 B. 504, not Appr. 
(Krishnan and Odgers, JJ.) N.AGAPPA NADAR v. 

Karuppiah Nadar. 21 M. L. W. 21 = 

861. C. 178 = A. I. R 1925 Mad. 456 % 
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C.P. COBE (1908), S. 2 (11) —Nominee of deceased. 
—6. 2(11)—Nominee of Deceased. 

- Right to receive money after depositor's death. 

A person deposited a certain amount in a Bank and 
•signed a nomination form prescribed by the Bank 
whereby he nominated a certain person to receive the 
amount of deposit on his death. The depositor died 
before withdrawing the deposit. 

Held, that the nominee cannot recover the deposit if 
the nomination does not observe all the necessary forma¬ 
lities of a will. Also the nomination cannot be enforced 
;as a contract between the Bank and the depositor as 
the nominee being a stranger to the contract cannot take 
advantage under it. Nor can the nomination be con¬ 
sidered as a mandate as ic became revoked after deposi¬ 
tor’s death. 33 M. L. J. 476, Dissented from ; Re 
Williams : Williams v.Ball, (1917) 1 Chan, land 
Towers v. Hogan, 23 I.. R. Ir. 53, Rel. on ; Ashby v. 
■Costin, (188S) 21 Q. B. D. 401, Dist. ( Wallis , C. J. 
- <*nd Krishnaii, J.) NaNa TAWKER v. BHAVANI 
BOYEE. 1921 M. W. N. 70 - 60 I. C.239 = 

A. I. R. 1921 Mad. 199. 

—S. 2 (11)—No possession of assets. 

-Suit against legal representatives of a deceased 

should not be dismissed merely on the ground that they 
are not in possession of any assets of the deceased. 
'(Wadegaonkar, A. J. C.) SHANKARLAL v. GaNESH 
Singh. 89 I. C. 236 = A. I. R. 1926 Nag. 170. 

—S. 2 (11)—Notice as representative in execution. 
--Judgment-debtor attaining majority is not en¬ 
titled to fresh notice of execution proceedings as legal 
representative—C.P. Code, O. 21, R. 22. (Oldfield and 
Devadoss, JJ.) NAGAPPA CHETTY v. MUTHTJRAMAN 

'Chetty. 78 I. c. 12 = A. I. R. 1925 Mad. 158. 
—S. 2 (11)—Person in possession. 

-The person in possession of the property of a 

deceased judgment-debtor after his death is the legal 
.representative of the deceased according to the definition 
in S. 2(11) and if he is properly substituted as the 
legal representative in the execution proceedings the 
sale passes the title which the deceased debtor had in 
the property to the auction purchaser. ( Ghose, J.) 
Kusum Bandhu Chakravakty v. Rampayal 
Bhattacharjee. 69 I. C. 179 = 

A. I. R. 1924 Cal. 362. 

—S. 2 (11)—Purchaser of co-parcener’s share. 

-Hindu Law—Joint family—Possession of pur¬ 
chaser of portion of joint family property or of the 
■interest of co-parcener in specific property is not wrong¬ 
ful — Co-parcener's acquiescence in such purchaser's 
.possession disentitles him to mesne profits. 

A co-parcener can recover possession of the joint 
family property from an outsider but if he stands by it 
and allows the outsider to remain in possession he 
cannot demand account for the past profits though his 
‘interest in the property remains unaffected by the ac¬ 
quiescence. The possession of a purchaser of a parti¬ 
cular portion of a joint family property or the purchaser 
of interest of one of the members of the joint family in 
•any particular item of joint family is not wrongful 
possession against the other members, though the pur¬ 
chaser is not entitled to possession, he is not liable to 
account for the mesne profits. (Macleod, C. J. and 
Shah, J.) GaNGABISAN JEEVANRAM MaRWADI 

-v. Vallabhdas Shankar Lal. 

48 Bom. 428 = 87 I. C. 703 = 
26 Bom. L. R 464 = A. I. R. 1924 Bom. 433. 
—S. 2 (111—Sale of equity of redemption. 

’ Heirs of deceased mortgagor whose equity of 
redemption has already been sold are not his legal re¬ 
presentatives relating to that property but the proper 
representatives are the purchasers of the equity of re- 


C. P. CODE (1908), S. 2 (11)—Scope. 

demption. 33 Mad. 6 ; 14 M. I. A. 605 and 29 M. L. 
J. 698, Dist. ( Phillips and Odgers, JJ.) CHETTIVAN- 
KANDI V. MOZHUVAMMAL AHMAD. 

951. C. 904 = 1926 M. W. N. 276. 
—S. 2 (11)—Scope. 

- Decree against wrong representatives—Binding 

nature of. 

Prima facie no person can be held bound by a decree 
or order to which neither he nor the person from whom 
he claims was a party. But when a person, who is 
impleaded as the legal representative of another which 
he is not, in a suit or in proceedings of the execution of 
a decree, sufficiently represents the estate the result is 
that a decree or order which is passed against him an 
assumed representative character is held to be binding 
on the true representative though the latter was no 
party to the same. The conditions necessary for making 
such representation effective against the true represen¬ 
tative are that the plaintiff or decree-holder, must have 
acted, bona fide, the decree obtained must be free from 
fraud or collusion, and the person wrongly impleaded 
must have been impleaded in a representative capacity 
and the decree or order must have been passed against 
him as representing the estate of the deceased, the 
plaintiff must have been ignorant of facts which operate 
to displace the title of the supposed legal representative, 
and the person having the real title must not have inter¬ 
vened during the pendency of the suit. 31 M. L. J. 
222; 32 Cal. 296 (P. C.), Dist. ; 14 M. I. A. 605 
(P. C.) ; 29 M. L. J. 698 ; 26 Mad. 230 ; 25 Bom. 337; 
33 Mad. 6, Ref. ( Wallace and Thiruvenkata Chariar, 

JJ.) Sanna Govappa v. Sanna Govappa. 

30 M. L. W. 778 = 120 I. C. 65 = 
A. I. R. 1929 Mad. 482. 

- Decree against wrong legal representative — 

Binding nature of. 

A suit was brought on a mortgage executed by a 
minor with his step-mother as his heir. The grandfather 
of the minor was also made a party but was subsequently 
struck off cn his pleading that he was an unneces¬ 
sary party. Subsequently, on an objection raised by 
certain transferees from the grandfather and the step¬ 
mother it was held that so far at least the grandfather 
and persons claiming under him were concerned, the 
decree must be deemed to have validly passed. ( Shah 
and Fawcett, JJ.) CHHAGAN LAL SAKARLAL v. 
Jay ARAM Deoraj. 51 Bom. 125 = 

29 Bom. L. R. 107 = 100 I. C. 956 = 

A. I. R. 1927 Bom. 131. 

-Where a person has been brought on the record in 

some capacity as a representative of the deceased, then 
although such a person is not impleaded as a representa¬ 
tive in his real capacity, there is sufficient representa¬ 
tion. (Dawson Miller, C. J. and Foster, J.) JaGaL 

Prasad Singh v. surjoo Lal. 

1926 P. H. C. C. 353 = 99 I. C. 865 = 

8 P. L. T. 287 = A.I.R. 1927 Pat. 114. 

-—Where the widow of a person asserted in de¬ 
fence to a suit that her husband had dedicated the pro¬ 
perty in dispute to religious purposes. 

Held , she acted in a representative character and 
that on her death her husband’s step-mother for whose 
maintenance also provision was made by his will, be¬ 
came her legal representative for the purposes of the 
suit inasmuch as all the male heirs of the deceased had 
refused to recognise the dedication. (Martineau and 
Campbell, JJ.) MT. TFHL KUAR t'. AMaR NATH. 

17 P. W. R. 1923 = 79 I. C. 670 = 

A. I. R. 1925 Bah. 2. 

—S. 2 (11)—Surviving Co parceners. 
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C. P. CODE (1908), S. 2 (11)—Surviving Co- 
Parceners. 

__Surviving co-parceners in a Hindu joint family 

are not “legal representatives”. 42 Bom. 504 & Maynes 
Hindu Law, 8th Edn., K. 329. Ref. (Chevis and Scott 
Smith if) Dwarka Das v. Krishna Kishoke. 

’ 2 Lah. 114-61 I.C.j628-3 L.L J. 349 = 

73 P.L.R-. 1921 — A. I. R. 1921 Lah. 34. 

—S. 2 (II)—Trustees 

-Within S. 2 (11), trustees are not legal represen 

tatives of their predecessors-in-office. ( Phillips , /.) 

Third malai Pielai v. Arunachala PadayachI. 

92 I.C. 520-A. I. R. 1926 Mad. 540. 
—S. 2 ( 11 )—Undivided Hindu father as Legal 
representative of his son. 

Where a father and son are co parceners and where 
after the son’s undivided share is attached in execution 
of a decree against him alone, the son dies, the equity 
of redemption in the property in respect of which the 
charge is created by the attachment vests in the father 
and the father is the legal representative of his deceased 
son and the decree can be executed against him. {Sulat - 
man and Daniels, JJ-) FAQIR (HAND v. SAN1 LaL. 

48 All. 4=23 A.L.J. 877 = 6 L. R. A. (Civ.) 511 = 

89 I.C. 291 = A. I. R. 1926 All. 157. 

—S. 2 (12)—Against possessory mortgagee. 

As long as mortgage subststs possession of a mort¬ 
gagee who is in possession under a pos>essory mortgage 
i, not wrongful and therefore mesne profits cannot be 
ordered against him. 3 U.B.R 141, Rel. on. ( IIcald , 
/.) MAUNG MY A re Maung Kya Thi. 

A.I. R. 1930 Rang. 152(1). 

—S. 2 (12)—Alienation by widow. 

-A transfer by a Hindu widow is only voidable and 

until the reversioner signifies his intention to avoid it, the 
transferee cannot be deemed to be in wrongful posses¬ 
sion. So, the transferee is not liable for any mesne pro¬ 
fits or to pay any compensation for the use of the land 
until the transfer is repudiated. 34 Cal. 329 (P.C.), Foil. 
14 C.P.L.R. 129 Dist. {Kotwal , A.J.C .) MT. RA1JI 
v. Shrikam. 69 I.C. 368 = A.I. R. 1921 Nag. 133. 

—S. 2 (12)—Arrears. 

-“Mesne profits” does not exclude arrears for pre¬ 
vious years which may be claimed and recovered at later 
years. ( Pullan , /.) IlAKNARAlN DAS v. GaJRAJ 
Singh. 119 I.C. 366 = A I.R. 1930 Oudh 51. 

—S. 2(12) —Basis of Calculation. 

-Mesne profits should be calculated on the basis of 

the profits the trespasser might have made and not what 
the rightful owner was receiving before eviction—Joint 
trespassers are severally and jointly liable for whole of 
the profits. A trespasser is liable jointly with his lessees 
for the entire amount of mesne profits and not merely to 
the extent of the rents realized by him. {Cumingand 
Pa ere //.) PROMODE NATH ROY 7'. SECRETARY OF 

State. 53 Cal. 992 = 31 C. W. N. 112 = 

99 I.C. 428 = A.I.R. 1927 Cal 182. 

-—The ordinary use to which thepirties would put 

the land is what should be taken into account in deter¬ 
mining mesne profits. Where parties are big zamindars 
who would not ordinarily cultivate lands in khas, mesne 
profits should not be awarded on the basis of actual 
produce. ( Greaves and Mukerji, J/.) MAHARAJ 

Bahadur Singh v. Bhupendra Nakayan Singh. 

44 C.L.J. 182= 98 I.C. 198 = A.I.R. 1926 Cal. 1233. 

-In a suit for title and possession where the land 

was in the occupation of tenants, mesne profits should be 
awarded not on the basis of the pro luce but on the 
basis of rent. ( Mukerji , /.) MAJID MIA v. MUNSHI 

Mia. 94 I. C. 255 = A. I. R. 1926 Cal. 860. 

-The defendant in a suit for mesne profits was 

found to have been directly in possession during nine 


C.P CODE (1908), S. 2 ( 12 )—Decree under Specific 
Relief Act. 

consecutive seasons and suffered considerable loss 
throughout. 

Held , that in such a case he cannot be said to be 
dealing with due diligence, for if the lands had been let 
out they would have fetched some rent however low it 
may be. But in such case the person claiming mesne 
profits must produce some affirmative evidence as 
regards the amount for which the lands might have 
been reasonably let out. In the absence of such evi¬ 
dence it is not possible to ascertain mesne profits. The 
party claiming mesne profits must bear the onus of 
proving what profits might with diligence have been 
received in a year but the party in actual possession is 
bound to prove what profits he actually received when 
that question arises. Mesne profits are in the nature of 
compensation for damages except in cases in which it 
can be proved that what was received or recovered 
actually by the party in possession was below what 
would have been so recovered or received if due dili¬ 
gence was exercised. Tne proper measure to award is 
to be determined by what the party in possession 
actually received. ( Spencer , Offg. C. J. and Srinivasa 
Aiyangar , /.) MAHOMED ABDUL GAFFUR 

Rowther v. Mahomed Samsuddin Rowther. 

92 I. C. 139 = A. I. R. 1925 Mad. 297 = 

47 M. L. J. 730. 

-Mesne profits are in the nature of damages 

which the Court may mould according to the justice of 
the case. 27 Cal. 951, Foil. Mining differs from 

agricultural operations on the surface. ( Richardson and 
Shamsul Hilda , //.) SHAMBHU NATH v. SATISH 
Chandra. 25 C. W. N 369=66 1.0.49 = 

A. I. R. 1921 Cal. 363. 

—-Mesne profits must be calculated on the actual 

outturn in the years in suit and where the defendants 
have been in possession of separate plots of land 
within those years, mesne profits ought to be calculated 
as against each defendant on the basis of his possession. 

(Sultan Ahmed , J.) RAM BlLAS SlNGH v. AMIR 

Singh. 61 I. C. 425 = 1 Pat. L. T. 235. 

—S. 2 (12)—Bona fide claimant. 

-—Persons in possession of mines under a bona fide 

claim of title and not “without any colour of title” or 
“in a manner wholly unauthorised and unlawful’', 
though found to be trespassers, are entitled to the 
allowances for royalties paid and to compensation for 
expenses incurred in working the mines. ( Richardson 
and Sham sul Hilda , //.) SHAMBU NATH v, SaTISH 
Chandra. 25 C. W. N. 369 = 66 I. C. 49- 

A. I. R. 1921 Cal. 363. 
—S. 2 (12)—Claim against co sharer. 

-In case of co-sharers, if a decree for mesne pro¬ 
fits or for compensation is to be passed, it must be found 
that there was dispossession. ( Mukerji, J.) MAJID 
Ml A v. MUNSHI Ml A. 94 I. C. 255 = 

A. I. R. 1926 Cal. 860. 
—S. 2 (12) -Conditional possession. 

-Where a deed is only to be set aside on payment 

of certain sums, the person holding under such a deed 
must be deemed to be lawfully in possession until it is 
set aside and is not therefore accountable for me*ne 
profits. 41 All. 63 (P. C.), Foil, and 35 Cal. 420 (P. C.). 
Not Foil. ( Macnair , A. /. C.) MAROTI 7\ ABHIMAN. 

61 I. C. 543 = A. I. R. 1921 Nag. 132. 

—S. 2 (12)—Decree under Specific Relief Act. 

-A person who has secured a decree under S. 9 of 

the Specific Relief Act is entitled to recover mesne 
profits as against a person in possession other than the 
true owner and it is for the person in possession to 
I prove that he has superior right to possession and to 
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C P. CODE (1908). S. 2 (12)-Delay in taking 
possession. 

appropriate the profits. 24 All. 501, Foil. ( Kinkhede , 
A. J. C.) Nago v. MULTANMAL. 97 I.C. 1028 = 

A.I.E. 1927 Nag. 9. 

—S. 2 (12)—Delay in taking possession. 

-—Where plaintiff had not taken steps to get 

possession as soon as he had become entitled, he can 
claim mesne profits only from date of filing suit. ( Ross 
and Sen , JJ .) HARI MOHAN PRASAD CHAUDHURY 
Vs Md. BaSHIDUL Haque. 1924 P.H.C.C. 268 = 
84 I.C. 130 = 5 P.L.T. 616 = A. I. R. 1924 Pat. 780. 

—S. 2 (12)—Future mesne profits. 

-Where the plaintiff obtained a decree for ‘future 

mesne profits from the date of the suit to be ascertain¬ 
ed in the execution department,’ 

Held , that under the decree the plaintiff is entitled 
to recover whatever rents have been realized by the 
judgment-debtor in the years in question irrespective of 
the fact whether those were arrears of rent for the years 
previous to the institution of the suit or whether they 
were on account of the current year. With regard to 
collections in villages the word ‘profits’ has always been 
intended to include realizations of arrears for past years 
as well as for current years. (1887) A.W.N. 250 and A. 

I. R. 1924 All. 481 (F.B.), Foil. ( Sulaiman , /.) LALLU 

Singh v. Gur Narain. 92 I.C. 768 = 

A. I. R. 1926 All. 404. 

—S.2 (12)—Interest. 

-’Statutory definition of mesne profits includes 

interest. (S. K. Chose , /.) SAT1SH CHANDRA 

Chaudhuri v. Sasi Kanta ACHARJYA. 

A.I.R. 1930 Cal. 525. 

-Mesne profits now include interest ; so the 

decree-holder is entitled to interest up to the date of 
realisation of the mesne profits. ( Jwala Prasad , A. C. 

J. and Kitlwant Sahay, J.) HARAKHPAN MlSSIR v. 

JaGDEE MlSSIR. 4 Pat. 57 = 84 I C. 272 = 

5 P.L.T. 626 = 1924 P.H C.C. 265 = 
3 Pat. L. R. (Civ.) 32 = A. I. R. 1924 Pat. 781. 

- Mesne profits include also interest on such 

profits. 

The definition of mesne profits includes not only the 
profits of immoveable property but also interest on such 
profits. (Shadi Lai , C. J.) CHHABER SlNGH v. 
Radhu Ram. 4 L.L.J. 333 = 68 I. C. 807 = 

A.I.R. 1921 Lab. 234. 

- Discretion of Court. 

Interest on mesne profits is in the discretion of 
the Court. ( Greaves and Mukerji , //.) MAHARAJ 

Bahadur Singh v. Bhupendra Narayan Singh. 
44 C.L.J. 182 =98 I.C. 198 = A. I. R. 1926 Cal. 1233. 

-—Rate of interest on mesne profits is a matter 

entirely within the discretion of the Court and the 
High Court will not interfere with its decision. ( Das 
and Pass, JJ.) SURAJ PRASAD PANDEY v. SOMRA 

Mahto. 2 P.L.T. 648 = 68 I.C. 903 = 

A. I. R. 1921 Pat. 430. 

- —Decree silent as to interest. 

Where a decree declares that the plaintiff is 
entitled to mesne profits and says nothing about interest, 
if the amount of mesne profits is left for determination 
by the Court of execution, the decree-holder is entitled 
to interest upon the mesne profits and to have such 
interest added to the mesne profits when they are ascer¬ 
tained. But if the Court which ascertains the mesne 
profits has omitted to allow interest, it is not open to 
the Court which executes the decree for mesne profits to 
allow' interest in execution proceedings. 6 C. L. J. 462 
and Wallace, J.. in No. 74 of 1924, Foil.; A.I.R. 1922 
All, 117, not Foil. ( Madhavan Nair , J.) RAMAN 
Menon v. Pangunni MENON. 96 I.C. 697= 


C. P, CODE (1908), S. 2 (12)—Suit by lessee. 

A. I. R. 1926 Mad. 952 = 50 M.L.J. 563. 

- Decree silent about interest. 

Where a decree grants mesne profits but says nothing 
about interest, 

Held , that the decree-holdcu- can claim that the simple 
decree for mesne profits carries interest. ( Walsh and 
Stuart. J J.) LALTA PRASAD v. SRI GaNESHJI. 

44 All. 579 = 67 I.C. 219 = 20 A L.J. 348 = 

A. I. R. 1922 All. 117. 
-S. 2 (12)—Mesne profits after decree. 

--Where execution of a decree is stayed on the 

judgment-debtor giving security for mesne profits from 
the date of the decree up to the disposal of an appeal 
therefrom, 

Held , that the order certainly meant that such mesne 
profits (as would be determined by the executing Court) 
would be realized in the execution proceedings and that 
no further proceedings by way of a separate suit would 
be necessary. ( Addison , J.) JWALA SlNGH v. vSUNDAR 

Singh. 28 P.L.R. 178 = 103 I.C. 328 = 

A. I. R. 1927 Lah. 346. 

—S. 2 (12)—Mesne profits—Burden of proof— 
Basis of calculation. 


-On an application by defendant for recovery of 

mesne profits, as regards the amount of mesne profits 
which might with ordinary diligence have been received 
by the person in occupation, the onus lies on the person 
claiming it, (here) the defendant. A court cannot act 
on the report of a Commissioner based opon the evid¬ 
ence of persons not recorded by him. {Spencer and 
Venkatasubba Pao, JJ.) RaMaKKA v. NAGESAM. 

47 Mad. 800 = 92 I.C. 792 = A.I.R. 1925 Mad. 145 = 

48 M. L. J. 89. 

—S. 2(12)—Mesne profits—Possession by Court. 

-In an action for mesne profits when the ground 

of the action is the bare fact of possession, damages can 
only be recovered for the time possession was actually 
retained. Where lands remained under attachment by 
the operation of the order under S. 146, Cr. P. Code,, 
and Court was in custody of it on behalf of the rightful 
owners, held, that it cannot be said that the defen¬ 
dants were in possession of the lands. ( IValmsley and 
M. N. Mukerji , JJ.) CHHAGANMULL AGARWALLA 

v. Amanatulla Mohammad Prodhan. 

51 Cal. 853 = 80 I.C. 529 = 39 C.L.J. 447 = 

A. I. R. 1924 Cal 1010. 


—S. 2 (12)—Rate of interest—Discretion of Court 
—Bona fide trespasser. 

-Interest should ordinarily be allowed on mesne 

profits, though inasmuch as the interest forms an inte¬ 
gral part of mesne profits, the interest is as much in the 


discretion of the Court as the mesne protits themselves. 
The cases in the books do not disclose a uniform rule as 
to the rate of interest allowable on mesne profits. But 
there is a distinction between the respective liabilities of 
bona fide and mala fide trespassers. Thus, although 
all trespassers whether bona fide or mala fide , are 
liable for mesne profits the bona fide trespasser may be 
allowed to deduct collection charges, while no such 
concession is made in favour of the mala fide trespasser. 
Similarly, in regard to the rate of inierest also, the 
fact of the trespasser being a bona fide one may be 
taken into consideration. Case law referred. ( Mukerjee 
and Panton , JJ.) SASHIKANTA ACHARYA v. SaRAT 

Chandra Rai. 34 C.L.J. 415 = 70 I.C. 6 = 

„ „ „ A. I. R. 1921 Cal. 699. 

—S. 2 (12)—Suit by lessee. 


No suit is maintainable for mesne profits by 
lessee for period subsequent to expiry of lease on dis¬ 
possession by lessor. {Halii fax r, A. J. C.) ABDUL 

Karim ~ Lutudhar. 101 1.c. 733 = 
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C P CODE (1908). S. 2(12)—Tenant holding over. 

A. I. R. 1927 Nag. 373. 

_S. 2 ( 12 )—Tenant holding over. 

_—Tenant holding over, receiving premium from 

sub tenant—Landlord can recover premium as mesne 
profits. (,Macleod , C. J. and Crump , /.) GULAM 
Mohiuddin v . Dayabhai chimanlal. 

25 Bom.L R. 447- 73 I.C. 442 = 

A. I. R. 1923 Bom. 398. 

—S. 2 (12)—Test for calculation. 

_Tne test set by the statutory definition of mesne 

profits is clearly not what a person has lost by his ex¬ 
clusion, but what the trespasser has or might reasonably 
have made by his w rongful possession. W hat the per¬ 
son in such a case might or would have made can only 
be relevant as evidence of what the trespasser might 
with reasonable diligence have received. The true test 
in calculating mesne profits is what the ordinary piu- 
dent agriculturist would have grown. (Sir George 

Louudcs.) Marry Kempsor Gray?. Bhagu Mian. 
1930 A.L.J. 128 = 121 I.C. 540 = 34 C.W.N. 257 = 

7 0.W.N. 303 = 31 M.L.W. 425 = 
32 Bom.L.R. 525 = 57 I.A. 105 = 
A.I.R. 1930 P.C. 82 = 58 M.L.J. 215 (P.C.). 

—S. 2 (12)—Test. 

-True criterion for mesne profits is not the loss 

caused to the person wronged but the gain made by the 
wrong-doer. 62 I. C. 25, Foil. (Courtney Terrell , C. J. 
and Ross, J.) BALGOVIND M AN PAR 7'. B. DWARKA 
Prasad. 10 P.L.T. 525 = 1161. C. 40 = 

A.I.R. 1929 Pat 530. 

—S. 2 (12)—Trespasser. 

-A trespasser cultivating land must pay mesne 

profits to its owner on the basis of its produce. (Cum¬ 
ing and B. B. Chose. JJ.) EaSIN SHEIKH v. SlKAN- 
dar. 94 I.C. 118 = A.I.R. 1926 Cal. 847. 

—S. 2 (12)—When not allowed. 

- Mortgage — Construction—Possessory mortgage — 

Mortgagor to discharge debt in Jeth—Mortgagor's 
default—No right to mesne profits from date of suit up 
to delivery of possession. 

In a mortgage with a stipulation for redemption in 
Jeth, the mortgagee can only be called upon to vacate 
possession in favour of the mortgagors if all steps neces¬ 
sary to redemption have been taken so as to enable the 
mortgagee to vacate possession in the fallow season of 
Jeth. If in one particular year the mortgagors fail to 
take all the necessary steps to obtain redemption in the 
fallow season the mortgagee is entitled under the terms 
of the mortgage to remain in possession till the fallow- 
season of the following year and it could not therefore 
be said, where the plaintiffs have made default in taking 
proceedings for redemption in one year, the mortgagee is, 
for the year which follows, in wrongful possession. On 
the contrary he is in possession in strict accordance with 
the terms of the mortgage contract and therefore in such 
a ca^e mesne profits cannot be allowed from the date of 
the suit til) the date of delivery of possession. (Mears, 
C.J. and Lindsay, /.) GOKUL K.ALWAR v. CHANDAR 
Sekhar. 48 All. 611 = 24 A.L.J. 769 = 96 I.C. 1 = 

A.I.R. 1926 All. 665. 

—S. 2 (12)—Whan reasonable. 

-Mesne profits can be claimed only against the 

person who is in actual possession and limitation for its 
recovery is three years from the date when the cause of 
action for its recovery arises. (Abdul Raoof and Abdul 
Qadir . //.) RAC.HO AND MaI.I.O v. DWARKA DaS. 
10P.W.R. 1923 = 79 I.C. 687 = A.I.R. 1924 Lah. 738. 
—S. 2(12)-Wrongful possession. 

-In a suit for mesne profits defendants, who were 

in wrongful possession, gave no evidence to show that 
'they could not cultivate the lands themselves or that the 


C. P. CODE (1908). S. 2 (17)—Official Receiver. 

lands were in possession of tenants before they entered 
upon them as trespassers. 

Held , that under these circumstances the defendants 
were bound to pay mesne profits on the basis as if they 
were in direct possession of the lands in suit. (B. B. 
Ghose , and Cammiade , JJ.) SARADA CHARAN Sen v. 
Banka Behari Das. 108 I.C. 584= 

A.I.R. 1928 Cal. 474. 

—S. 2 (15)—Advocate—Authority to Compromise. 

-An advocate of the High Court has, when briefed 

on behalf of a party in a subordinate Court, the implied 
authority of his client to settle the suit. He must be 
treated as though briefed on the trial of the suit, though 
he may be engaged to press an interlocutory application. 
The power to compromise a suit is inherent in the 
position of an advocate in India. The considerations 
which have led to this implied power being established 
in the advocate of England, Scotland and Ireland, apply 
in equal measure to India. (Lord Atkin.) SOURENDRA 

Nath Mitra v. Tarubala Dasi. 34 C.W.N. 453 = 
123 I.C 545 = 1930 A.L.J. 489 = 32 Bom. L R. 645 = 

51 C.L J. 309 = 11 P.L.T. 461=31 M.L.W. 803 = 

A.I.R. 1930 P.C. 158 = 58 M.L.J. 551. 

—S. 2 ( 15 )—Vakalatnama—Construction. 

-“ Vakalatnama ” empowering filing of compro¬ 
mise does not empower to enter into compromise or sign 
it—C. P. Code. O. 3, R. 1. ( Pullan , /.) RAM Kirat 
V. Gajadhar Shukla. 7 O.W.N. 153 = 

A.I.R. 1930 Oudh 112. 

—S. 2 (17)—Sheriff. 

-The Sheriff of Bombay is a “ public officer *\ 

(Marten, C.J. and Blackwell , /.) SHERIFF, BOMBAY 
v. HAKMAJI MOtaJI & Co. 51 Bom. 749 = 

29 Bom. L.R. 1071 = 104 I.C. 685 = 

A.I.R. 1927 Bom. 521. 
S. 2 (17)—Municipal Council. 

-A Municipal Council is not an officer of the 

Government. (Madhavan Nair , J.) VASUDEVA RaO 
v. MUNICIPAL COUNCIL, ANANTAPUR. 

1930 M.W.N. 821. 

—S. 2 (17)—Officer working on commission charge 
to private person. 

-The payment to an officer of commission charged 

to a private person for service rendered or the refunding 
by Government of such commission for the purpose of 
meeting the cost of an officer who is paid a fixed salaiy 
by Government does not affect the question of such 
officer being a public officer. It is the performance of 
a public duty by an officer which renders him a public 
officer. The Court of Wards discharges the functions 
of Government delegated to it by the Act and the officer- 
in-charge is amenable to Government in every way. 
Even a private person appointed by the Court of W ards 
to act as a manager of the property of a Government 
ward has been declared by the statute to be a public 
officer. (Ru pc hand Bilaram , A.J.C.) ^ 1SHNOMAL v. 

Court of Wards, Sind. 22 S.L.R. 63= 

105 I.C. 729 = A.I.R. 1928 Sind 76. 

—S. 2 (17)—Official Assignee. 

-The Official Assignee is a public officer within 

S. 2 (17). (T a raporeu* ala, J.) HARDAYAL SH1VLAL 
v Haji Adam Gool Mahomed. 49 Bom. 638 = 

87 I.C. 1011 = 27 Bom. L.R. 546 = 

A.I.R. 1925 Bom. 344. 

—S. 2 (17)—Official Receiver. 

-An Official Receiver appointed under Provincial 

Insolvency Act is a public officer within the meaning of 
S. 2. Sub-S. 17 and he is protected by S. 80. An Official 
Receiver stands on a higher footing than a receiver 
appointed in a particular case and therefore no suit is 
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€. P. CODE (1908), S. 2 (17)—Sanitation Pancha- 
yat. 

maintainable against him without the requisite notice. 
A sanction granted by Insolvency Court ex parte cannot 
betaken as an adequate compliance with the requirs- 
ments of S. 80 of the Code of Civil Procedure. (Lindsay 
and Kanhaiya Lai . JJ.) MURARl LAL v. E.V. David. 
47 All. 291 = 84 I.C. 739 = 2% A.L. J. 1116 = 

6 L.R.A. Civ. 106 = A.I.R. 1925e*Jfil. 241 (2) (a). 
—S. 2(17)—Sanitation Panchayat. 

-Village Sanitation Panchayat is not a Public 

Officer within the meaning of S. 80 and no notice of suit 
is necessary. 34 Bom. 583, I)iss. ( Macnair , A.J.C.) 

Village Sanitation Panchayat Committee*. S. 

R. DESHMUKH. 114 I.C. 288 = A.I.R. 1929 Nag. 70. 
—S. 2 (20)—“ Signed ’’—Use of stamp. | 

-Use of stamp bearing the name of the party is j 

sufficient even in cases where he is able to sign. I 
3 All. 75, Appl. {Kumarasiuami Sastn and Wallace , i 
JJ.) MUTHU RAMALINGA SETHUPATHI v. SHUN- ; 
MUGHA NadaN. 51 Mad. 242 = 107 I.C. 804= I 

27 M.L.W. 237 = 1927 M.W.N. 885= ! 
A.I.R. 1928 Mad. 175 = 54 M.L.J. 65. : 
—S. 3—Court subordinate to the High Court. 

- Collector acting under S. 18 of the Land Acqui¬ 
sition Act (/ of 1894) if a. j 

The Collector though he may be acting judicially ' 
when exercising his functions under S. 18 of the Land 
Acquisition Act and though he may even be called a 
Court, is certainly not a Court, subordinate to the High 
Court. ( Mohiuddin , A.J.C.) SETH GOVERDHANDAS 

*. Collector of Bhandara. 123 I.C. 911 = 

A.I.R. 1930 Nag. 271. 

—S 4—Letters Patent. 

- Letters Patent ( Madras ), Cl. 36 —Procedure to 

be adopted by High Court in case of equal division is to 
he governed by Cl. 36 and not by S. 98. 

Per Full Bench .—Whether the appeal is under C. P. 
Code or under the Letters Patent, the procedure to be 
adopted in either case by the High Court in case of an 
equal division of opinion between the Judges is to be 
governed by Cl. 36, Letters Patent, and not bv S.98. 
C. P. Code. A.I.R. 1921 P.C. 6 and A.I.R. 1921 P.C. i 
80, Rel. on. Case-law discussed. {Knmarasivami 
Sastri , Ramesam and Reilly , JJ.) DHANARAJU v. 
MOTILAL DaGAR. 29M.L.W. 823=116 I.C. 343 = 

52 Mad. 563 = A.I.R. 1929 Mad. 641 = 

57 M.L.J. 264 (F. B.). 

—S. 4—Revision in rent suit. 

-The plaintiffs filed certain suits for rent which 

were heard by an Assistant Collector of the second 
class. On appeal his decrees were confirmed by the i 
Collector. There were further appeals to the District 
Judge, which were unsuccessful. The defendant then 
applied in revision under S. 115, C. P. Code, for the 
discharge of the decree passed by the District Judge. 

Held , that an application for revision to the High 
Court in these circumstances is not maintainable. 
{Kanhaiya LafJ.C.) KaLI BaKSH SINGH v. BHAG- 
wan Das. 10 O.L.J. 191 = 72 I.C. 1023 = 

5 L.R. Oudh 17 = A.I.R. 1924 Oudh 16. 
—S. 6—Applicability. 

--The proceedings before the President of the 

Calcutta Improvement Tribunal is not a suit, and S. 6 
does not apply to an order passed in such proceedings. 
{Cumingand B.B. Ghose , JJ.) NaNDLAL *. NRITYA- 
kali Devi. 31 C.W.N. 142 = 94 I.C. 170 = 

1 ' ' • ' * f ’ A.I.R. 1926 Cal. 853. 

—- Bengal N.W.P. and Assam Civil Courts Act , 

Si 19—Court’s jurisdiction is ?iot ousted where mesne 
profits allowable under O. 20, R. 12 (2), C. P. Code , 
exceed its jurisdiction—Application for final decree is 

D. D.—VOL. 1—73 


C. P. CODE (1908), S. 7—Attachment before Judg¬ 
ment. 

not a plaint and neither this application nor original 
plaint can be returned for want of jurisdiction — C. P, 
Code, 0. 20, R. 12(2). 

Per Full Bench ( Walmsley , /., dissenting). —Where 
a Judge has in the proper exercise of his jurisdiction 
passed a decree for possession and also a preliminary 
decree for mesne profits, he must be held to have juris¬ 
diction to make a final decree in accordance with his 
decision. This jurisdiction is not limited, if, as a result 
of the inquiry directed by him, the mesne profits are 
found to exceed the amount of his pecuniary jurisdiction 
as regards the value of the suit. If a suit is rightly 
entertained as within the jurisdiction of the Judge and 
a decree passed, his power to grant the proper and 
adequate relief is not affected by any event which 
increases the value of the relief during the pendency of 
the suit. The forum of appeal is determined with refer¬ 
ence to the value of the suit, and not the amount decreed. 
The plaintiff is neither required nor bound to state any 
amount in his application. The application is not a 
plaint, and the admission of both parties that the plaint 
should be returned for presentation to a higher Court 
cannot be accepted for the reason that a preliminary 
decree has aheady been passed in the case by the 
Munsif on the original plaint, and the only thing that 
remains to be done is to give effect to the preliminary 
decree by a final decree. There is no provision in the 
law for the return of a plaint after a preliminary decree 
has been passed. ( Walmsley , C. C. Ghose , Suhrawardy , 

B. B. Ghose and Duval , JJ.) BlDYADHAR BACHAR *. 
Manindra Nath Das. 53 Cal. 14= 89 I.C. 726 = 

42 C.L.J. 49 = 29 C.W.N. 869 = 
A.I.R. 1925 Cal. 1076 (F.B.). 

—S. 6—“ Court of Competent Jurisdiction”. 

Transfer of decree to Court of competent juris¬ 
diction. 

If a Court has no pecuniary jurisdiction to entertain 
and try an original suit it is incompetent to execute the 
decree in that suit. The suit, therefore, cannot be trans¬ 
ferred to it for execution under S. 39 of the Civil Proce¬ 
dure Code. S. 39, Clause (2) of the new Code which 
modifies S. 223 of the old Code requires that when the 
Court sends a decree suo motu to another Subordinate 
Court, the latter must be a Court “ of competent juris¬ 
diction.” The competency cannot be determined irrespec¬ 
tive of its pecuniary jurisdiction. (Jwala Prasad and 
Bucknill. JJ.) AMRIT LAL *. MURLIDHAR. 

1 Pat. 651 =3 Pat. L. T. 422= 67 I. C. 538 = 

1922 P. H. C. C. 229 = A. I. R. 1922 Pat. 188. 
—S. 6—Remand. 

- —Order of remand cannot confer jurisdiction — 

C. P. Code , O. 41, R. 2 3— Punjab Courts Act , S. 26. 

A remand order cannot confer on the subordinate 
Court a jurisdiction which that Court would not have 
had but for the remand. It would be highly anomalous 
to hold that a Court not having jurisdiction in the ordi¬ 
nary course becomes competent in consequence of a 
remand by a superior Court. {Dalip Singh and Skemp 
JJ.) ISHAR Singh v. Dhanpat Rai.30 P.L.R. 244 = 

116 I. C. 324 = A. I.‘ R. 1929 Lab. 534. 
—S. 7—Attachment before judgment. ; : 

- —Small Cause Court—C. P. Code , O. 38, R. 5. 

A Small Cause Court has power to attach immovable 
property before judgment under O. 38, R. 5. {Devadoss 
and Wallace , JJ.) KOTHENDAP.AMA CHETTlAR *. 
Annamalai Pillai. 1925 M. W. N. 169 = 

48 Mad. 488 = 87 I. C. 399 = 22 M. L. W. 103 = 

A. I. R. 1925 Mad. 589 = 48 M. L. J. 406. 

- Small Cause Court. 

Under the Code of 1908, Provincial Small Cause 
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C.P CODE (1908) S. 7—Attachment of immovable 
property. 

Court hap no power to attach immovable property 
before judgment and to decide a claim case thereon. 

6 M. H. ( . R. 90 Kef. (Rankin and B. B. Ghost, JJ.) j 
SADEK A LI v. SAMED ALI SEHANG. 28 C.W. N. 16= ! 

80 I. C. 300 = A. I. R. 1924 Cal. 193. I 
-S. 7—Attachment of immovable property. 

- Small Cause Court. \ 

A Small Cause Court cannot attach immovable pro- j 
perty in execution of a decree, even though it is also an 
ordinary Court, unless the decree has been formally 
transferred to the ordinary side. ( Addison , /.) SiRl 
Ram V. TULSI Ram. 30 P.L.R. 40 = 114 I.C. 329 = 

A. I. R. 1929 Lah. 398. j 
—S. 7—District Judge Jurisdiction of. 

- Decree of Madras Small Cause Court transferr- , 

ed to Mofussal District Munsif for execution—District j 
Judge can hear appeal from order in execution procee¬ 
dings. 

Where the decree of the Madras Small Cause Court j 
had been transferred to the original jurisdiction of a | 
District Munsif’s Court. j 

Held , that the C. 1*. Code was applicable to the exe* ■ 
cution of such proceedings, and that the District Judge ' 
had jurisdiction to hear an appeal from the decision of | 
the District Munsif in execution proceedings and his ; 
order was not without jurisdiction. {Dcvados r and Wal- | 
lace, JJ.) PONNAPPA REDDI v. THIRUVENGADA 

PlLLAI. 22 M. L. W. 465 = 1925 M. W. N. 713= j 

90 I. C. 509 = A. I. R. 1925 Mad. 1179 = ; 

49 M. L. J. 104. 1 

-S. 9. 

Act of state. 

Arbitration. ' 

Caste question. 

Civil Court. 

Civil Right. | 

Honours. i 

Jurisdiction. 

Religious Office. 

Religious Question. 

Special Tribunal. 

Statutory Body. 

Voluntary Offerings. 

—S. 9—Act of State. 

-—Political Agent appointed to manage State of 

minor Chief—Appointment cannot be questioned in ( 
Municipal Courts—Municipal Couits can, however, try 

suit by Chief for redress of breach of trust for embezzle¬ 
ment by Political Agent or his subordinates with regard 
to property in British India . {Courtney-Terrel, C. J. 
and James, J?) SaNKAR PRASAD MISRA V. BRAJA 
MOHAN DEB. A. I. R. 1930 Pat. 357. 

- Gcroernment of India Act (5 and 6 Geo. 5 c/i. 61 

etc.) Ss. 29 (b) and 32 —Commandeering order. 

A commandeering order is one which no one but 
Government can make, and being an act of the Sove- I 
reign, the Secretary of State evidently cannot be sued in 
respect of it. ( Chotzncr , /.) KeSSORAM PODDAR AND 

Co. v. Secretary of State. 54 Cal. 969 = 

107 I. C. 360 = A. I. R. 1928 Cal. 74 (81). 
—S. 9—Arbitration. 

- Suit to set aside proceedings under Sch. 2, C. P. 

Code lies if proceedings are fraudulent, fictitious and 
vexatious and not to set aside award made on agreement 
to refer . 

A suit would lie to set aside the proceedings purport¬ 
ing to be taken under Sch. 2, C. P. Code, if the proceed- 
dings are fraudulent, fictitious or vexatious, but not if 
there has been an agreement to refer and the party 
wants to impugn the award made on such reference. 29 


C. P. CODE (1908), S. 9—Caste question. 

Cal. 167 (P.C.) Ref. and A. I. R. 1922 P. C. 374, Dist. 
{Kemp and Murphy , JJ.) RaOJI NARAINJI v. RaTAN- 

si Kanji. 32 Bom. L.R. 389 = A.I.R. 1930 Bom. 431. 

—S. 9—Caste question. 

-A Konkani Brahmin had been excommunicated 

by order of spiritual tribunal which was the recognized 
authority in all such matters the order having been 
passed in perfect good faith, without malice and in due 
exercise of spiritual authority. There was no negation 
of natural justice, on which ground alone such private 
quarrels could have been recognizable by law Courts. 

Held , that the suits by the Brahmin for declaration 
that he was in caste as weli as for damages, on the 
ground that the order of the spiritual tribunal was ille¬ 
gal and libellous ought to be dismissed as uncognizable. 
{Ramcsam and Jackson , J J.) SURATENPRA TlRTHA 
SWAMY Z'. N. N. PRABHU. 1929 M. W. N. 532 = 

123 I. C. 14 = A. I. R. 1930 Mad. 100. 

- Khojas and Cut chi Mem on—Excommunication 

—Decision of il Jamait ” not arrived at in consonance 
with principles of justice—Court has jurisdiction lo¬ 
in ter fere. 

The decision of the “ Jamait ” or Council of the 
Khoja community excommunicating a person is within 
the scope of its authority if anived at in a manner con¬ 
sonant with the ordinary principles of justice, but if it is 
not so arrived at, the Court would have jurisdiction to 
interfere. 26 Bom. 1 74, Foil. {Wild, A. J. C.) Fakir 
Mahomed Nanji v. agha Khan. 

A. I. R. 1930 Sind 204. 

- Member of panchayat, breakifig its rule not to 

marry second wife during lifetime of first—Dispute 
referred to arbitration and award made—Member 
consenting to award validity—Dispute involves purely 
caste question and no suit would lie — Award, if can be 
enforced—Civil Courts—If can entertain suit — C. P. 
Code, Sch. 2, para. 20 (1). 

A certain panchayat had passed a resolution to the 
effect that no member of the panchayat should marry a 
second wife in the lifetime of his first wife, and whoso¬ 
ever would do so disregarding the resolution of the 
panchayat, shall not be considered as a member of the 
brotherhood. A member married a second time when 
his first wife was living, and at a meeting of the pancha¬ 
yat an arbitrator was appointed to settle the dispute, 
who decided that the member should pay a certain sum 
as fine. The decision was accepted by the member as 
binding on him. When he refused to pay, a suit was 
brought to enforce the award. 

Held, that a suit of this nature would clearly relate to 
matters affecting the internal autonomy of the caste ancT 
its social relations and it will not be open to the Court to 
go into the question of the validity or otherwise of a 
rule laid down by the Panchayat. Although the delin¬ 
quent here agreed to pay the fine, yet the agreement 
involved a caste question and, therefore, no suit would 
lie to enforce it. 20 Bom. 190, Foil. 

Held, further, that as the disputes referred to arbitra- 
1 tion related to caste questions which could not be made 
; the subject of a suit, they could not also, be the subject 
| of an award enforceable in a Court of law, and even if 
the parties affected by such an award would agree not to 
challenge it, their consent cannot confer jurisdiction on a 
Court, where it has none, to enforce the award. (. Rup - 
chand Bilaram, A. J. C.) NARAINDAS ASANSAL v. 

Valabdas Vishandas. 23 S. L. R. 299 = 

111 I C. 425=A. I. R. 1929 Sind 1. 

- Court has jurisdiction over a matter not relating 

to internal administration of caste but to the property of 
the caste though there has been a dii’ision of opinion in 
1 them. 
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C. P. CODE (1908), S. 9—Civil Court. 

Where question at issue is not a matter relating to the 
internal administration and affairs of the caste, but to 
the property of caste the Court has jurisdiction to inter¬ 
fere. Such jurisdiction of the Court is not excluded in 
every case in which there has merely been a division of 
opinion in the caste. ( Macleod , C. J. and Coyaiee J.) 

Fulchand v. Harilal. 50 Bom. 124 = 

27 Bom. L. R. 1503 = 92 I. C. 549 = 

A. I. R. 1926 Bom. 69. 

—S. 9—Civil Court. 

Quest 1 07i of distribution of Government re- 
venue is duty of Collector-Civil Court cannot deal 
with it. 

The question of distribution of the Government re¬ 
venue is primarily the duty of the Collector, and it is a 

matter which the Civil Court cannot deal with. (Das 

and Allanson , //.) DOMA BHAGAT v. RAJA RAM 

9 P. L. T. 661 = 8 Pat. 95 = 
115 I.C. 225 = A. I. R. 1929 Pat. 22. 

Income-tax Act, S. 52— Suit to recover income- 
tax levied on income outside scope of Income-tax Act is 
maintainable . 

Where a certain income is outside the scope of the 
Act, such as agricultural income or income not earned 
in or brought into British India, any assessment in res¬ 
pect of such income would be outside the scope of the 
Act and a civil suit to recover it would not be barred 
by reason of S. 52. (Devadoss and Mackay, J J.) 

B. Raja Rajeswara Sethupathi Avergal v. 
Secretary of State. 114 I. c. 829 = 

52 Mad. 12 = 28 M. L. W. 667 = 
A. I. R. 1929 Mad. 179 = 55 M. L. J. 770. 


- —Proceedings before Collector without jurisdiction 

—Civil Court can determine rights of parties—Question 
of title—Suit raising—Jurisdiction of Civil Court 
barred by Bengal Land Revenue Sales Act {XI of 1859). 

Where the proceedings before the Collector are with¬ 
out jurisdiction, the Civil Court undoubtedly has the 
right to determine the rights of the parties, a question 
of title is a matter for the Civil Court and not for the 
revenue Court to decide, and the civil Court has the 
right to entertain any suit of a Civil nature unless barred 
by any express enactment. There is nothing in Act XI 
of 1859 to bar the right of the Civil Court to entertain a 
suit actually raising a question of title as to definite 
share : 13 W. R. 67 ; 15 W. R. 112, and 23 W. R. 104, 
Dist. {Doss and Allanson , //.) DOMA BHAGAT v. 

Raja Ram Singh. 9 P. L. T. 661 = 8 Pat. 95= 

115 I. C. 225 = A. I. R. 1929 Pat. 22. 


Landlord and tenant—Suit between rival clai¬ 
mants of qabzadari land is cognizable by a Civil Court. 

A suit between rival claimants of qabzadari lands is 
not a suit between a tenant-in-chief and a sub-tenant and 
therefore, is maintainable in a civil Court. A. I. R. 1926 
Oudh 205, Dist. ( Stuart , C.J. and Raza,J.) SaHEB DlN I 

V. Mahabir Singh. 1 L.c. 677 = 107 I. c. 326 = 

3 Luck. 273 = 9 L. R. A. Rev. 350 = 

A. I. R. 1928 Oudh 95 (a). 

Decision of Revenue authorities can be quashtd 
by Civil Courts. 

Proceedings of Revenue authorities may be subject 
to being quashed in the ordinary Courts of law if they 
are tainted by fundamental irregularity. A. I. R. 1924 
P. C. 175, Ref. {Newbould and Graham,J /.) MaHA- 
bunessa Bibi v. Secy, of State. 53 Cal. 561 = 

98 I. o. 334=A. I. R. 1926 Cal. 1064. 

Suit to recover balance of expenses ordered by a 

Criminal Court to be paid to witness lies in Civil 
Court . 

There is no provision in the Code under which the 
Court can order payment of diet money to a witness. 


C. P. CODE (1908), S 9- Civil Court. 

; That power is vested in the Court under the general 
rules of the High Court and therefore^ suit for recovery 
of such money is maintainable in a Civil Court. S. 547, 
Cr. P. Code, does not apply to such a case. {Suhra- 
wardyand Page , //.) KAMAL MANDAL1NJ v. PARAMA- 
SUKH Chakrabutty. 29 C. W. N. 1033 = 

90 I. C. 488 = A. I. R. 1926 Cal. 289. 

- Civil Courts are not debarred from trying a suit 

to contest the validity of an election by reason of S. 5l of 
the Bengal Village Self-Government Act—Bengal 
Village Self-Government Act {V of 1919), S. 51. 

It is not the intention of the Legislature to set up the 
Divisional Commissioner as the person finally to decide 
questions of franchise to the annulment of the ordinary 
Civil Courts’ right to decide such questions, and the Civil 
Courts are not debarred from exercising their ordinary 
powers to try all suits under their general power under 
S. 9, C. P. Code, including a suit to contest the validity 
of an election. {Suhrawardy and Duval, JJ.) NASARUD- 
din Mandal V. Ananth Nath. 52 Cal. 943 = 

90 I. C 700 = A. I. R.1926 Cal. 279. 

- Suit for damages against licensee u?ider Electri¬ 
city Act for failure to supply energy on a proper requi- 
i sit ion is not barred—Electricity Act , S. 22. 

There is nothing in the Indian Electricity Act which 
bars, either expressly or impliedly, a suit for damages 
against licensee for failure to supply energy on proper 
requisition. {Campbell. J) MUNICIPAL COMMITTEE 

Amritsar ?.. Shankar Das. 971. c. 537=’ 

. r „ A. I. R. 1926 Lah. 349. 

“ Hindu Law — Marriage. 

Civil Courts can declare a pat marriage to be invalid. 
{Prideaux, A. /. C.) MANI v. ZEHOO. 

22 N. L. R. 134 = 9 N. L. J. 160 = 95 I. C. 705 = 

^ f A. I. R. 1926 Nag. 488. 

-- Debt incurred after order of adjudication , 

though not prentable under the Insolvency Act , can be 
sued on in the ordinary Civil Court—Provincial 
Insolvency. Act (1920), S. 28. 

The jurisdiction of a Civil Court to try a suit in res¬ 
pect of a debt or liability incurred by an insolvent after 
the order of adjudication, is not barred by the Provin¬ 
cial Insolvency Act. Such a debt or liability is not prov¬ 
able under the Insolvency Act. ( Kinkhede , A. J. C.) 
HlRALAL v. TULSIRAM. 22 N. L R 118 = 

801. C. 946 = A. I. R. 1925 Nag.77(a). 

” B.T. Act , Ss. 158 and 188 -—S. 158 does not oust 
the general jurisdiction of Court under C.P. Code , S. 9 
to entertain a suit for settlement of fair rent—Hence 
suit by some only of the co-sharers is competent. 

S. 158 is not restrictive and tho right to claim a fair 
and equitable rent is an obligation arising out of the con¬ 
tract between the parties and is enforceable in the ordin¬ 
ary Civil Courts under the provisions of S. 9 of the 
C. P. Code. Hence S. 158 of the B. T. Act is no bar to 
the maintenance of a suit for fair and equitable rent, by 
plaintiffs who are not the entire body of the landlords 
It cannot be held that the only jurisdiction for assessing 
a fair rent, where no rent has at anytime been previously 
assessed, is that conferred by Ss. 52, 105. 157 and 158 
and similar sections of Act VIII of 1885. {Mullick and 
Ross , //•) Ram Gobind Singh v. Shashi Sekhar 
Prasad Singh. 1925 P. H. C. C. 153= 

88 I.C. 959 = 6 P. L. T. 849 = A. I. R. 1925 Pat. 517. 

Suit for fixing liability of defendant regarding 
revenue for which plaintiff is liable is a civil suit. 

Where the suit is not a suit for partition of revenue- 
paying lands, and the plaintiff does not ask the Court to 
separate the Government revenue as between the plaintiff 
and the defendants, but invites the Court to fix the lia 
bility of the defendants in regard to the Government 
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revenue for which the plaintiff is liable to the Collector. 
Held, this is a suit of a civil nature. {Das and Ross , 
//.) GULAM CHANI) V. DUKHI KAI. 

78 I.C. 188 = A.I.B. 1924 Pat. 795. 

- Civil natur,—Question as to validity of votes at 

,i meeting is one within the jurisdiction of a Court of 

law to try. 

The question of the validity of a vote is a question 
of law, and a Court of Law has jurisdiction to entertain 
it. It is an elementary principle of the law relating to 
joint stock companies that the Court will not inter ere 
with the internal management of companies acting within 
their powers, and in fact has no jurisdiction to do so. 
But surely questions relating to the validity of votes aie 
not questions relating to the internal management of a 
Corporation. They are questions that can be disposed 
of only by a Court of Law. {Mulla, J.) K. F. NARI¬ 
MAN v. MUNICIPAL CORPORATION, BOMBAY. 

25 Bom. L.R. 689 = 83 I.C. 856-47 Bom. 809 = 

A. I. R. 1923 Bom. 305. 

- Suit for declaration that plaintiff is a qualified 

voter is cognizable by Civil Court. 

Where the Chairman of a Municipality has acted in 
contravention of the rules, a suit ior a declaration that 
plaintiff is a qualified voter and for mandatory ^ injunc¬ 
tion against the Chairman to enter the plaintiff s name 
in the register of voters, lies in a C ivil Court. {Teunon 
and Newbould, J J.) ATAUL HUQ 7/. MANICKTALA 
MUNICIPALITY. 48 Cal. 378 = A.I.R. 1921 Cal. 85. 

—S. 9—Civil Right. 

'Right of burial". 


A right of burial is a civil right. 30 Mad. 15, Foil.; 

17 All. 87 and 23 Bom. 600, Ref. ( IVazir Ilasan , /.) 
Jang Bahadur v. Wazir Khan. 

6 O.W.N. 1109 = A.I.R. 1930 Oudh 54. 

_ Suit by relation of deceased for possession of 

corpse and declaration of right to bury it can be main¬ 
tained. 

The law regards the right to burial as a Civil Court 
right ana recognizes the rights of an executor to obtain 
or retain possession of a corpse. The rights of an exe¬ 
cutor may reasonably be extended to the nearest relation 
of the deceased in the absence of an executor. There¬ 
fore a suit by a relation for possession of a corpse and a 
declaration of a right to bury it will lie. 20 Bom. 198; 

7 Bom. 323 and 30 Mad. 15, Rel. on. {Mya Bn and 

Bagulley, JJ-) Ma KIN v. U. Ba. 

* 7 Rang 603 = 121 1. C. 775 = 

A. I. R. 1930 Rang. 143 (2). 
- Specific Relief Act , Ax. 42 and 54— Plaintiff j 

obstructed by defendants in sacrificing cirw is entitled 
to declaration that he can sacrifice his cow in his house 
in place not exposed to public view and is entitled to an 
injunction restraining defendants from interfering 
with such right. 

A plaintiff who is obstructed by the defendants in the 
sacrifice of his cow is entitled to a declaration that he is 
entitled to sacrifice a cow which is his own property in 
his own house at a place which is not exposed to the 
public view and is also entitled to a perpetual injunction 
restraining the defendants from obstructing him in the 
exercise of such a right. 1/ O.C. 354, 1 list.: 30 AH. 
181 and A.I.R. 1925 P. C. 30, Rel. {Bannerji and 
Kendall , //.) MUHAMMAD SALIM V. RAM KUMAR 
SINGH. 26 A.L.J. 1001 = 110 I.O. 657 = 

A. I. R. 1928 All. 710. 

-- Suit for declaration by a body of Brahmins that 

they have a right to recite Vedas, etc., m a temple ss 
maintainable. 

The 7’hengalai Vaishnava Brahmans, residents of 
Triplicane, brought a suit for a declaration that they 


C. P. CODE (1908), S. 9—Jurisdiction. 

were entitled to recite the Prabandam and Vedas in the 
Parthasarthi Swami temple and to receive the emolu¬ 
ments without being appointed or removed by the 

Dharmakarthas of the temple. „ 

Held, that the suit was maintainable in a Civil Court. 
{Kumaraswami Sastri , J.) ANNA RANGACHARIAR 

V . v. parthasarathy Iyengar. 

98 I. C. 229 = A. I. R. 1927 Mad. 131. 

- Plaintiff claiming to be carried in a palanquin 

in public street as Ja gad guru—Suit is not of civil 
nature. 

A claim that the plaintiff has the right of being car¬ 
ried in a cross-palanquin in processings Jagadguru if 
a religious dignity and privilege is not cognizable by a 
Civil Court. ( Macleod , C.J. and Fawcett , J.) ANDA- 
NISWAMI v. TOTADSWAMI. 45 Bom. 690 = 

23Bom.L.R. 76 = 60 1.0.907 = 
A. I. R. 1921 Bom. 140. 

' —S. 9 —Honours. 

- No suit lies for declaration of right to religious 

honours. ~. .. 

As religious honouis involve no civil right aC/ivil 

Court cannot entertain a suit for declaration of one’s 

right to such honour. {Phillips and Madhavan Nair , 

//) Chenna Basappa v. Sankara Bharati 

swamiGvru 29 M. L. W. 604 = 

‘ 1929 M. W. N. 341 = 1191. C. 149 = 

A. I. R. 1929 Mad. 493. 

____ Claim for honours as Gurikar — No sendees to be 

performed—Claim is not of a Civil nature. 

A claim for certain temple honours to be shown to 
Plaintiff as 1st Gurikar of a certain caste in a certain 
village, having no duties to be performed, not being a 
claim of a Civil nature cannot be maintained in a Civil 
Court. 2 Bom. 470 ; 19 Mad. 02 ; 7 Mad. 91 and 10 
Bom. 233 Foil. {Spencer and Ramcsam , //.) BABU 

Pujari v. Thukra Gurikara. 

1921 M.W.N. 395 = 63 I. C. 115 = 

41 M.L.J. 287. 

—S. 9 —Jurisdiction. 

—Rule taking out jurisdiction must be explicit. 


The jurisdiction of a Civil Court should not be taken 
away merely upon the ground that though the rule as 
formulated is not explicit enough, such a rule should be 
supplemented by a process of reasoning and the corollary 
or inference should be invested with the same legal effi¬ 
cacy as an express rule of law. {Boys and Scn,JJ.) 

bhagwati Prasad Singh v. Hari Har Prasad 
Singh. 26 A.L.J. 673 = 9 L.R.A. Rev. 200 = 

115 I. C. 650 = A. I. R. 1928 All. 511. 

- It is the authority to decide a case at all and not 

the decision given therein which constitutes jurisdiction. 

It is the authority to decide a case at all and not the 
decision given therein which constitutes jurisdiction. 
Jurisdiction is the power to hear and determine and it 
does not depend either upon the regularity of the exer¬ 
cise of that power or upon the correctness of the deci¬ 
sion pronounced, for the power to decide necessarily 
carries with it the power to decide wrongly as well as 
rightly. An irregular exercise of jurisdiction does not 
render the order made in the case without jurisdiction 
and such orders regularly made must be set aside and 
cannot be challenged in a collateral proceeding. A.I.R. 
1921 Cal. 34 and 25 Bom. 337, Rel. on. {Mittcr and 
Mai lick, J J.) MaHOMMAD HOSSEIN CHOUDHURY 


7-. KHANA Kazi. 


113 I. C. 670= 
A. I. R. 1928 Cal. 606. 

-It is for the party who seeks to oust the jurisdic¬ 
tion of the ordinary Civil Courts to establish his conten¬ 
tion. {Shadi Lai, C.J., Fforde and Teh Chand, JJ.) 

Ali Muhammad v. Hakim. r. 
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9 Lah. 504 = 108 I. C. 748=29 P.L.R. 396 = 

A. I. R. 1928 Lah. 121 (F.B.). 

-The venue in a particular case is determined by 

the nature of the claim as brought. 9 N.L.R. 54, Foil. 
(.Prideaux , A./.C.) JUGAL KlSHORE v. NaGO. 

107 I. C. 671 = A. I. R. 1928 Nag. 221. 

- Decision of chairman in a meeting—Civil Court 

can revise. 

The decisions of a chairman are not necessarily final, 
and if on any important question he wrongly rules out a 
particular amendment, then it is open for the Court to 
revise his decision and to hold if necessary that the re¬ 
solution passed thereafter was irregular and not binding. 
Henderson v. Bank of Australia (1890) 45 Ch. D. 330, 
Rel. on. ( Marten, C. J. and Crump , /.) GOPAL 

Narayan v. Sanmukappa Ningappa. 

29 Bom. L.R. 1325=106 I. C. 265 = 

A. I. R. 1927 Bom. 603. 

Court can decide that rights to the user of pro¬ 
perty in accordance with caste usage exist hut cannot 
decide whether a particular user is sanctioned by custom 
of caste. 

Court has jurisdiction to decide that the plaintiffs 
were entitled to the user of the properties in dispute in¬ 
accordance with the caste usage and custom because a 
question of property is involved. But once the Court 
holds that the Plaintiffs have that right then the way in 
which they might exercise their right is a question which 
is really one for the castes themselves to decide and not 
for any particular individual or faction and is certainly 
a question which no Court would possibly determine. 
{Maclcod, C. J. and Crump, /.) CHUN1LAL GULAB- 
DAS v. CHHOTALAL PRANJIVAN. 

76 I. C. 635 = A I. R. 1924 Bom. 522. 

Decree — Validity—Defendants in ejectment suit 
recorded as occupancy tenant in record of rights — 
Decree is not without jurisdiction. 

The fact that defendants in ejectment suits are entered 
in the record of rights as occupancy tenants is not a 
sufficient reason for holding that the decrees in these 
suits were without jurisdiction or were wrong in law. 
{Ross, J.) TUFANI LAL v. MT. BlBI UMATUL 
R \SOOL. 5 P L.T. 535 = 1924 P.H.C.C. 244 = 

A. I. R. 1924 Pat. 765. 

Civil and Criminal—Order for maintenance 
against father by Criminal Court-Civil Court can 
make declaration as to paternity of child — Cr. P. Code. 

S. 489. 

The jurisdiction of the Civil Courts to grant a de¬ 
claratory decree cannot be affected by the provisions of 
the Cr. P. Code relating to the maintenance of wives 
and children. The Civil Courts no doubt have no juris¬ 
diction to cancel an order for maintenance or to grant 
an injunction against a Criminal Court, but there is no ' 
reason why the Civil Court having issued a declaration 
the party who has obtained it should not apply to the 
Criminal Court, under the provisions of S. 489 of the 
Cr. P. Code or otherwise, for an order to stay the 
payment of maintenance. {Saunders, J. C ) NGA 
PO Thein V. Ma Me San. 1 Bur. L. J. 82 = 

70 I. C. 897 = 4 TJ. B. R. 120 = 

_ A. I. R. 1922 U. B. 20. 

- Suit in foreign Court—Person within jurisdic¬ 
tion of Court in British India can be ordered not to 
continue suit. 

A Court has jurisdiction to restrain a party within the 
jurisdiction from prosecuting a suit in a foreign Court 
if it thinks that the action of the party in filing the 
suit in the foreign Court is opposed to notions of equity, 
etc., of the Court seeking to restrain him. It cannot 
actually prevent the party from continuing his action in 
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the foreign Court but if he came within the jurisdiction 
of the Court, proceedings might be taken against him 
for contempt. 44 Bom. 272, Foil. {Macleod, C. J. and 
! Fawcett , /.) LAKHM1RAM KEVALRAM v. POONAM- 

1 CHAND PITAMBER. 45 Bom 550 = 59 1.0. 444 = 

A. I. R. 1921 Bom. 128. 

! —S. 9—Religious office. 

! - Appointment as Swamiyar—Specific Relief Act , 

^ 42. 

The hereditary right to appoint to the office of a 
Swamiyar is a possible legal right. {Lord Phillimore.) 

Manickavachaga Desikar V. Paramasivan. 

1929 M. W. N. 161 = 113 I. C. 476 = 
33 C. W. N. 382 = 29 M. L. W. 414 = 
A. I. R. 1929 P. C. 53 = 56 M. L. J. 121 (P. C.). 

Specific duty of being present at the performance 
of religious ceremonies—Emoluments attached—It must 
be regarded as an office within S. 9. 

The presence at the performance of religious cere¬ 
monies of persons who are or may be supposed to be 
well versed in the rituals and the manner of performance 
may be regarded as not only useful but necessary in the 
interests of the institution, and it is impossible to hold 
that even though the performance of obligation or duty 
of such character may not possess all the aspects of a 
regular office, still it does not constitute an office of such 
a nature as to make it a civil claim with regard to 
which Civil Courts will have jurisdiction. If there is 
at least one specific duty and there are also emoluments, 
it must be regarded as an office. {Srinivasa Iyengar 
and Curgenven, //.) THATHACHARIAR v. SlNGARA- 
CHARIAR. 109 I. C. 771 = A. I. R. 1928 Mad. 377. 

- Watan—Office of hereditary Joshipana exists in 

C. P.—Wat and ar Joshi can sue for his dues. 

The office of hereditary Joshipana exists in Central 
Provinces as separate from Berar, and a Watandar 
Joshi in the Central Provinces proper can sue for his 
dues. S. A. No. 172 of 1917, Foil. {Prideaux, A. J. C.) 
Nathu Bawa V. Pandurang. 

107 I. C. 911 = A. I. R. 1928 Nag 150. 

Suit for a right to religious office is of a civil 
nature though no emoluments are attached. 

A suit by a person, claiming to be entitled to a reli¬ 
gious office against a usurper, for a declara'ion of his 
right to the office is a suit of a civil nature and will 
therefore be entertained by a Civil Court though no 
emoluments are attached to the office at all. 15 Cal. 159 
and 27 Cal. 30, Foil. ; 19 Mad. 62 ; 28 Mad. 23 and 

2 Bom. 470, Not Foil, {Duval and Mitter J J.) 

Debendra Narain v. Satya Charan. 

54 Cal. 614=105 I. C. 188=A. I. R. 1927 Cal. 783. 

—-- Specific Relief Act, S. 54— Plaintiff, a Hindu 

priest—Defendant -prohibiting plaintiff from officiating 
Suit for injunction lies—But plaintiff's acquiescence 
is bar to granting of relief—Hindu Law—Religious 
Office —Nature of ri ght. 

A plaintiff is entitled to sue for an injunction restrain¬ 
ing defendant from prohibiting plaintiff from officiating 
as the family priest of a certain caste. (36 Bom. 94, 
Foil). But where the plaintiff has acquiesced in the 
defendant’s action such injunction will be refused. 3 
Bom. 232 Ref. to. ( Macleod , C. J. and Fawcett, Jj) 

Girjashankar Daji Bhat v. Murlidhar Narain 
Chaudhari. 45 Bom. 234 = 59 I. C. 271 = 

A. I. R. 1921 Bom. 209. 

Pujan of deity removed for misconduct by pri¬ 
vate tribunal duly constituted under previous agreement 
made by Pujari—Civil Court can determine if he was 
removed on valid grounds. 

There is nothing wrong in principle that the holder of 
a spiritual office should be subject to discipline and 
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liable to deprivation for what may be called misconduct 
from an ecclesiastical point of view or for flagrant and 
continued neglect of duty. 

Where a pujari of a deity was removed from office in 
accordance with his agreement after having been held j 
to have been guilty of misconduct by a private tribunal 
duly constituted as per agreement. i 

Held, that although, so far as Hindus are con- ! 
cerned, there is no State church and no Ecclesiastical 
Court, there is nothing to prevent Civil Courts from 
holding that a pujari has been removed from his office 
on valid grounds. (. Mookerjee , A.C.J. and Fletcher , J.) 

Nafak Chandra v. Kailashchandra- 

26 C. W. N. 201 = 62 I. C. 610 = 
A. I. R. 1921 Cal. 328. 

— S. 9—Religious Question. 

- Court cannot interfere with question of ritual. 

A Civil Court cannot interfere with a pure question of 
ritual. A. I. K. 1926 Mad. 559, Rel. on. ( Curgenven , 

/.) RAMALINGA MUDALIAR v. SUNDARA SASTR1AL. 

1929 M. W. N. 300 = 120 I. C. 874 = 

A. I. R. 1929 Mad. 626. 

" " Court will not decide mere questions of religious , 
rites or ceremonies unless it is necessary to decide rights 
to property. 

Speaking very generally, the protection of the law in 
religious matters is confined to the protection of reli¬ 
gious property or a religious office. The Court will not 
decide mere questions of religious rites or ceremonies, 
nor will it pronounce on any religious doctrine unless 
it is necessary to do so in order to determine rights to 
property. It is the policy of the State to protect all re¬ 
ligions, but to interfere with none. ( Marten , /.) AD- ; 

vocate-General of Bombay v. Yusuf Ali 
Ebrahim. 24 Bom. L. R. 1060 = 84 I. C. 769 = 

A. I. R. 1921 Bom. 338. 

—S. 9—Special Tribunals. 

- Dispute in Upper Burma involving ecclesiastical 

matter within competence of Buddhist ecclesiastical 
authorities—Civil Courts have no jurisdiction--Bud¬ 
dhist law ( Burmese)—Ecclesiastical jurisdiction. 

In a suit, the nature and extent of the rights of the 
monks to use and occupy monastic lands which is reli¬ 
gious property invokes a dispute regarding ecclesiasti¬ 
cal matter within the competence of the Buddhist 
ecclesiastical authorities to decide, consequently, the 
Civil Courts in Upper Burma have no jurisdiction to 

entertain the dispute. (1897-01) 2 U. B. R. 42; (1892- 
96) 2 U. B. R. 59 and (1892-96) 2 U. B. R. 72, Ref. 
(1902-03) 2 U. B. R. Buddhist Law, Ecclesiastical l\ 1, 
Rel. on. {Mya Bu and Baguley , J J.) U AHSAYA v. 

U Pyinnya. 6 Rang. 783-114 I. C. 540 = 

A. I. R. 1929 Rang. 77. 

- A Civil suit for restoration of property sold 

under Ss. 87 and 88, Cr. P. Code , is barred even 
though there have been irregularities in sale — Cr. P. 

Code , -S’. 89. 

A “proclaimed” person, whose immovable property 
has been attached and sold by a Criminal Court in pro¬ 
ceeding under Ss. 87 and 88, Cr. P. Code, has no 
right to maintain an ordinary civil action for the res¬ 
toration of the property sold, even chough the procedure 
laid down for issuing the proclamation and attachment 
have not been strictly followed. 8 W. R. 207 ; 5 Pat. 
L. J. 321 and A. I. R. 1923 Bom. 198, Dist.; 27 All. 
572, Diss. from and Dist. ; 39 P. R. 1917 ; 32 P. R 
1919 and A. I. R. 1926 Lah. 662, Rel. on. 

A civil suit for the purpose of setting aside such a 
sale is impliedly barred by the provisions of Cr. P. 
Code. ( Tekchand and Bhide, J J.) DEWA SiNGH v. 


C. P. CODE (1908), S. 9—Statutory Body. 

FazaLDAD. 10 Lab. 338 = 111 1, C. 608 = 

A. I. R. 1928 Lab. 662. 

- Interpretation of statute—Power given by legis¬ 
lature causing injury to an individual—Mode of 
redress also specified in the statute—Civil suit is barred. 

It is an established principle of law that when an act 
of Legislature gives power to any person for a public 
purpose from which an individual may receive an injury, 
then if the mode of redress is also specified in the statute 
jurisdiction of ordinary Courts will be ousted. {Tek¬ 
chand and Bhide , J J.) DEWA SINGH v. FaZAL DAD. 

10 Lah. 338 = 111 I. C. 608 = A. I. R. 1928 Lab. 662. 

- Suit for appointment of guardian does not lie — 

Guardians and Wards Act , S. 7. 

The question of the appointment of a guardian lor a 
minor’s person and property is a matter specially within 
the provisions of the Guardians and Wards Act, and no 
suit can be brought for that purpose. {Gulam Mohiud- 
din , A. J. C.) MT. ANJANI v. VlTHU. 

110 I. C. 46 = A. I. R. 1928 Nag. 297. 

- Guardians and Wards Act , .S’. 3 —Suit by minor 

with next friend for possession—Defendant claiming to 
be in possession as minor's guardian—Suit is barred , 
proper procedure being under the Guardians and Wards 
Act. 

A Suit by minor with next friend for possession of 
property against a person who admits the minor’s title 
but claims to be in possession as minor’s guardian is 
not maintainable, the proper procedure being under the 
Guardians and Wards Act for the appointment of a 
guardian. 26 All. 594, Appr. ( Prideaux , A. J.C.) 
Mt. Bhagi v. Kashiram. 21 N. L. R. 76 = 

89 I. C. 66 = A. I. R. 1926 Nag. 328. 

! — S. 9—Statutory Body. 

- Municipality acting ultra vires— Civil Court can 

interfere and grant relief to aggrieved party. 

If the Municipality acted ultra vires , the Civil Court 
has the power to interfere as also the power to grant 
proper relief to the aggrieved party. This is the princi¬ 
ple on which Civil Courts interfere with acts of public 
bodies such as Municipalities, created by statutes. 27 
Cal. 849, Foil. {Suhrawardy and Cammiade , //.) 

Nuddea Mills Co., Ltd. v. Sidheswar Chatter - 
i jee. 32 C. W. N. 1065 = 66 Oal. 280 = 

115 I. C. 616 = A. I. R. 1929 Cal. 33. 

- Punjab Municipal Act, S. 193 —Leave to build 

chabutra in front of applicant's house refused by Com¬ 
mittee as title to land was with them—A suit was 
brought for “ injunction to restrain Committee from 
prei'enting building on his land ”—Prayer for declara- 
' tion of his title and maintainability. 

A person intended to erect a chabutra in front of his 
house and gave notice of the intention to the Committee 
under the provisions of S. 189 (2). The Committee 
refused permission to build on the ground that the title 
of the land on which it was proposed to build vested in 
i the Committee. He brought a suit for “ an injunction 
against the Committee restraining it from preventing 
I him from building a platform on the land owned and 
possessed by him.” 

Held, that the relief claimed implied a prayer for the 
declaration of the person’s title and the Court should 
adjudicate on the question of title in the land and if it 
was found to vest in the person he was entitled to the 
injunction prayed for. {Jai Lai , /.) UTTAM CHAND 

v. Municipal committee, Nakodar. 

116 I. C. 766 = A. I. R. 1929 Lah. 774. 

- Bombay District Municipal Act (III of 1901), 

6“. 49— Karachi Municipality Rules — Dismissal in 

i accordance with rules and bye-laws—Court cannot 
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inquire further—But if dismissal is wanton or against 
rides and bye-laws, servant can succeed as in ordinary 
suit between master and servant. 

In a suit for damages for wrongful dismissal brought 
by an officer or servant of the Karachi Municipality 
against the Municipality, once the Court is satisfied that 
the plaintiff s dismissal has been in accordance with the 
rules and bye-laws of the Municipality, it has no 
jurisdiction to probe any further into the question. If, 
however, the Court finds that the plaintiff’s dismissal 
had been wanton and in utter disregard of the rules and 
bye-laws of the Municipality, the Municipality would 
forfeit the protection and privileges afforded to them by 
Statute and the plaintiff would be entitled to succeed as 
in an ordinary suit between master and servant for 
wrongful dismissal. R. v. Darlington School Governors, 
(1844) 6 Q. B. 682, Rel. on. (Case-law considered). 
(Lobo, A. J. C.) Abraham Reuben v. The Karachi 
Municipality. 113 I. c. 387 = 

A. I. R. 1929 Sind 69. 

'Suit for i nj unction against Municipality 
restraining demolishing plaintifjs latrine is maintain¬ 
able. 

A suit by the owner of a house for perpetual injunc¬ 
tion restraining Municipality from demolishing a latrine 
in the plaintiff’s house is maintainable in Civil Court, 
the object of the suit being to prevent an infringement 
of the plaintiff’s proprietary rights by the Municipal 
Board. ( Iqbal Ahmad , /.) MUNICIPAL BOARD 

Ferozepur v. Bhola Nath. 1011. C. 446= 

A. I. R. 1927 All. 432. 


;—Punjab Municipal Act , S. 152—Notice issued to 
plaintiffs to leave certain area , they being public pro¬ 
stitutes Suit to restrain Municipality from enforcing 
the notice lies in Civil Court. 

The Civil Courts have jurisdiction to decide in a suit 
by alleged public prostitutes against Municipal Committee 
for their having issued notice under S. 152 of the 
Municipal Act, the question whether or not the plaintiffs 
were public prostitutes and, on a finding of this issue in 
their favour, to issue an injunction restraining the 
Municipal Committee from enforcing their notice pro¬ 
hibiting them from residing within the specified limits 
of the Municipality. A. I. R. 1926 Lah. 461 Rel. on : 
A. I. R. 1924 Cal. 334, Dist. 

There is no express provision of the law which bars 
the jurisdiction of the Civil Courts in such a case and it 
is for the Municipality to show that such jurisdiction is 
barred by implication. 

It is only when the Municipal Committee acts bona 
fide, reasonably and in conformity with and strictly 
within the powers conferred by the law that it can 
escape the exercise of the restraining powers of the Civil 
Courts : and that if its requisitions go beyond the powers 
, conferred upon it then the Civil Courts have jurisdiction 
to restrain it from enforcing them. The Courts have no 
jurisdiction to interfere with the mode in which the 
powers of Municipal bodies are exercised, but they are 
competent to restrain such bodies if they act ultra vires, 
and as the act of the Municipal Committee issued a 
notice under S. 152 of the Municipal Act against persons 
who are proved not to be public prostitutes, the Com¬ 
mittee acted beyond the powers conferred upon it by the 
Legislature and its action in issuing the notice was ultra 
"vires, and hence Civil Courts would interfere, {Jai 

/.) Municipal Committee, Lahore v. Mt. 
Allah Rakhi. 1001 , c. 1010 = 

A. I. R. 1927 Lah. 358. 

-- Punjab Municipal Act {ill of 1911), S. 152— 

If action of Municipality is ultra vires Civil Courts can 
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i interfere—Mode of action is not . but power to take action 
is, open to examination by Civil Courts. 

It is a well-recognized rule of the law that when it is 
alleged that action of the Municipal Committee is ultra 
vires or is not covered by the authority of the Act, the 
Civil Courts have power to interfere. It is only when 
the action of the Municipal Committee has been exercis¬ 
ed in conformity with the powers conferred upon it by 
the Municipal Act that the jurisdiction of the Civil 
Courts is ousted. Their discretion as to the mode of 
action is not subject to a scrutiny by the Civil Courts 
but their power to take that action is always open to 
examination by such Courts. {Jai Lai, J.) MOTI JAN 

v. Municipal Committee of Delhi. 93 I.C. 827 = 

A. I. R. 1926 Lah. 461. 

—S. 9—Voluntary offerings. 

- Suit by priest for voluntary gifts made to 

another by jajman is not tenable either against the 
jajman or the other priest in the Provinces of Bihar 
and Orissa—Hindu Law—Religious office . 
j Both the hereditary priest as well as those appointed 
i by the sacrificer or jajman stand on the same footing in 
1 the matter of dismissal. As to whether a priest, of a 
whatever class he may be, is competent to perform the 
ceremonies and whether he is faultless or not must rest 
entirely upon the conscience, faith and judgment of the 
jajman, and a Court of Justice will be incompetent to 
deal with such.a question. He may be guided by his 
sentiments of good and evil, or even by caprice and 
superstitions- 12 C.L.J. 74 ; 13 C.L.J. 449 ; 20 All. 234 ; 
26 M.L.J. 482 (1850) S.D.A. 296 ; (1852) S.D.A. 398 
(1857) S. D. A. 362 ; 14 C. W. N. 1037 and 13 C. L. 

J. 449, Foil. (1818) 2 Select Rep. S. D. A. 332, Held , 
Overruled. So far as the Provinces of Bihar and Orissa 
are concerned, it is well settled that a jajman has a right 
to appoint any priest he chooses to perform the religious 
ceremonies and to dismiss any priest who formerly used 
to perform the ceremonies whether appointed by himself 
or by the former generations, that is hereditary priest ; 
and this is in accordance with the correct interpretation 
of the texts on the subject. {Courtney Terrell, C.J. 
and Jwala Prasad, J.) DlNANATH JHA v. GANESH- 

dutt. 10 P. L. T. 147 = 116 I. C. 513 = 

8 Pat. 677=A. I. R. 1929 Pat. 103 


- Rights of Acharajs inter se can be adjudicated 

upon and enforced by Civil Courts. 

A Court cannot control the selection of an acharaj by 
the jajman and if it transpires that that the jajman has 
chosen a particular acharaj to the exclusion of another, 
the Court will not give any decree so as to affect such a 
selection ; but as between the acharajs themselves in 
the absence of an express selection by the jajmans to 
whom it may be immaterial whether the brit is received 
by one or the other, the rights of the acharajs inter se 
can be adjudicated upon and enforced by the Civil Courts 
96 P. R. 1911, Expl. {Jayalal, /) LaDHARAM v. 
Rallaram. 10 L. L. J. 242 = 112 I.C. 262= 

A. I. R. 1928 Lah. 730. 


- Suit to recover share of offerings made by disci¬ 
ples—Offerings not connected with any office—Suit is 
not maintainable in Civil Court. 

A suit to recover a share of the offerings (technically 
called sishyadayam) made by disciples and collected by 
the guru, does not lie in a Civil Court when the existence 
of any office in connexion with which the voluntary 
offerings are made by the disciples has not been establi¬ 
shed : 19 Mad. 62 ; 32 All. 527 ; 1 L.W. 389 ; 1 P L 
J. 381 ; and 13 C. L. J. 449, Rel. on 17 M. L. J. 493 
and 27 Cal. 30, Ref. to. {PValler and Madhavan Nair 

JJ.) Bashyam Konayamma v. Bashyam Rama- 
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C. P. CODE (1908), S. 9—Voluntary offerings. i C.-P. CODE (1908), S. 10-Conflict of Jurisdiction. 


Sami. 110 I. C. 782 = A. I. R. 1928Mad. 851. j 

_ Suit to establish claim to performance of Ur us , 

and management of offerings lies in a Civil Court. 

A suit to establish a claim to perform the Uruscere- • 
monies and to manage the offerings, can be enteitained , 
in a Civil Court, because though the offerings may be ' 
uncertain and voluntary, still when they are made to a 
particular deity they are the property of the temple (or i 
shrine) concerned and can be the subject-matter of a 
civil suit. 13 Bom. 429 ; 2 Mad. 62 (P. C ) 45 Bom. 
683 and 12 Bom. 247, Foil. (Fawcett and Madgavkar , , 
//.) Kasam Khan v. Kaji Isul. 50 Bom. 148= i 

28 Bom. L. R. 60 = 93 I. C. 127= 1 

A.IR. 1926 Bom. 161. | 

- Suit chiefly with respect to the right to receive 1 

offering and incidentally to the right to worship is 1 
maintainable. \ 

Plaintiff sued for an injunction permanently restrain- j 
ing the defendant from obstructing him in worshipping 
the deity in question, in doing every other business in 
connection with the deity and appropriating the profits 
at the temple of the deity, on the basis that he was 
entitled to all those rights to the exclusion of the defen¬ 
dant. ! 

Held that there was a dispute between the plaintiff 
and the defendant as to the right to the property w-hich 
consisted of voluntary offerings made before the deity, 
and that is the property with reference to w hich the 
right was to be determined, hence the suit is maintain- , 
able. It is quite clear that there is a contest substantially 
as to the property, and incidentally as to the right to 
perform the worship at the temple which is connected 
with the right to take the offerings. (Shah and Coyajee. 
//.) LAXMAN BaVaLING GURVA V. VlSHRAM 
Mahadeo KANF.. 76 I. C. 629 = 

A. I. R. 1925 Bom. 209. 

- Suit lies for share of income earned as Hindu 

priest on the river banks. 

Gains made by the performance of services at the 
Spots called chaukis built on the banks of the river 
where one or the other of the members of Hindu priest 
family use to sit. receive his clients and help them in 
the observance of their religious ceremonies connected 
with the river such as bath, offering flowers etc. are 
property in law and a suit for a share in the business 
resulting in such gains is maintainable as a claim of a 
civil nature within S. 9 of the Code. 18 A. L. J. 679, 


lar spot. (Tudball and Sulaiman , //.) BaNSI z/. 

Kanhaiya. 43 All. 169 = 69 I. C. 659 = 

A. I. R. 1921 All. 374. 

- Offerings to deity—Suit for share in , is cogniz¬ 
able by Civil Courts. 

The offerings to the deity in temple may be uncertain 
and voluntary ; still when the offerings are made they 
are the property of the temple. So a suit by the pujari 
for recovering a share in the offerings relates to that 
property and the Civil Courts can try it. (Shah and 
Crump , //.) SAKHARAM I)AJI V. GaNU RAGHU. 

45 Bom. 683 = 23 Bom. L. R. 125 = 

60 I. C. 924 = A. I. R. 1921 Bom. 297. 

—S. 10—Appeal and connected appeal. 

- Appeal before the Dist. Judge—Another connect¬ 
ed first appeal before High Court between same parties 
— Ihi.h Court may order transfer of former before 
itself without any security. 

Where an appeal is pending before the District Judge 
and a connected first appeal between the same parties 
is pending in High Court, the High Court may order 
the transfer of the appeal before the District Judge to 
be heard with the appeal pending before it without any 
security as S. 10 does not contemplate the giving of any 
security for such transfer. ( Harrison , J.) RIKHI KESH 

v. Mela Ram. 8 L. L. J. 76 = 27 P. Xi. R. 185 = 

A. I. R. 1926 Lab. 304. 

—S. 10—Appeal and suit. 

1 - Same matter in issue in suit in another Court 

and appeal in High Court between same parties—High 
| Court can order stay. 

In a suit where the matter in issue is also in issue in 
an appeal pending in High Court through previous suit 
between the same parties. High Court is competent to 
order stay of suit under S. 10. Lah. L. P. A. 351 of 
1925, Foil. (Jai Lai , J.) RlKHI KESH 7/. MELA Ram. 
i 96 I.C. 958 = A. I. R. 1926 Lah. 692. 

—S. 10—Arbitration proceedings. 

- Arbitration proceedings are not in the nature of 

suit—Nor is arbitrator a party to proceedings to set- 
, aside an award. ' 

Arbitration proceedings are not' in the nature of a 
suit within the purview of S. 10 read with S. 141, C. 
P.Code, nor is an arbitrator a party to the proceedings 
I instituted by a person adversely affected by the award 
filed under the Arbitration Act, to have it set aside. 
• A. I. R. 1922 Sind 6, Doubted. (Rnpchand Bilaram , 


1923 All. 350 ; 43 All. 581, 15 C. L. J. 375, 5 O. C. , a. J. C.) Malotra & Co. v . Sukhdayal Kapur. 

225, Foil. 11 Q. C. 212, Dist. (IVazir Hasan and, 23 S. L. R. 427 = 112 I. C. 318 = 

Neave. J J.) Mt. RACHCHAPALI MT. CHANDESAR. | A. I. R. 1928 Sind 169. 

10 0. L. J. 595 = 78 I. C. 256=27 0. C. 114= _g 10—Conflict of jurisdiction. 

A. I. R. 1924 Oudh 252, i -Two points appear to be usual on considering 

- Hindu Law—Religious endowment — Temple —< whether the Court should have regard and defer to a 

Partition of offering—Suit by female is maintainable, jurisdiction with which it mi ay come in conflict or whether 
Where the plaintiff a female heir prayed with regard i the Court can fairly expect that other jurisdiction to 
to her share in the offerings of the temple that she defer to it. One is the priority in time and the other is the 
should be allowed to take a turn at the worship in the , extent of the relief asked for or obtainable in the other 
temple so that her full share in the offerings might jurisdiction. It is for the Court to say that the action is 
be secured to her without any future trouble and litiga- , a collusive action and to recall the order made by it for 
tion. ! the appointment of a receiver. It is of the utmost 

Held that such a suit is maintainable, 39 All. 651 and importance that where concurrent proceedings for simi* 
19 All. 428, Dist. ( Mears , C. J. and Bancrjce , /.) : lar relief are taken in two different and independent 
KUNJ Behari Lal v. MT. NARAINI. 45 All. 437= ! Courts, no order should be passed which may lead to 

71 I.C. 1026 = A. I. R. 1923 All. 425. j friction or conflict of jurisdiction. No other Court of 

- —Specific Relief Act , .9. M—Right to receive dan co-ordinate jurisdiction or independent jurisdiction can 

by offering kusha grass to pilgrims on river bank cannot treat it as of no effect in an interlocutory proceedings. 
be declared. (Das and Ross , //.) SRIDHAR CHOWDHURY v. 

Under S. 42 it cannot be declared that plaintiffs have 1 MUGNIRAM BANGAR. 3 Pat. 357 — 

a right to take dan that is, alms by offering kusha to 78 I. C. 620 = 6 P, L. T. 243 — 

Hindu pilgrims on the bank of the Ganges at a particu- ; 1924 P. H. C, C. 54 = A. I. R. 1924 Pat. 491. 
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C. P. CODE (1908), S. 10—Date of appearance 
after stay. 

—S. 10—Date of appearance after stay. 

-—-—-Suit stayed under S. 10 —The Court has no 
jurisdiction to fix a further date for appearance unless 
moved. 

Once a Court has made an order under S. 10 staying 
the proceedings in a suit, it has no jurisdiction to fix 
further dates for the hearing of the suit unless moved 
to do so by either party. (Jai Lai, /.) Fakir SlNGH 

v. Secretary of State. 1 X 21 . c. 324 = 

A. I. R. 1928 Lah. 751. 

—S. 10—Different parties. 

Same question but not same parties in two suits 
— Section does not apply. 

S. 10 does not apply where the two suits are not 
oetween the same parties or between parties under 
whom they or any of them claim, litigating under the 
same title, even though some of the questions in the two 
suits are the same. {Odgers, J.) S. RariaKRISHNA 
PILLAI v. KRISHNASWAMI PlLLAI. 

15 M. L. w. 667 = 68 I. C. 167 = 
1922 M. W. N. 521 = A. I. R. 1922 Mad. 321. 
—S. 10—Dismissal of suit. 

Does not bar suit nor justifies dismissal. 

A suit cannot be said to be premature under S. 10 
if there is a valid cause for it. S. 10 does not 
bar a suit nor can a Court dismiss a suit under the 
section. (Jwala Prasad and Ross , //.) MUSAMMAT 
DULJ1N v. MUSAMMAT BlBI A LI FATIMA. 

77 I. C. 157 = A. I. R. 1925 Pat. 201. 

—S. 10—Distinction. 

“ —Whilst S. 10 bars only a suit, S. 11 bars the 
trial of both the suit and of issue involved in that suit. 
11 All. 148, Rel. on. ( Wazir Hasan , Ag. C.J. and 
Misra , /.) CHANNARI KUER v. SAHDEO SlNGH. 

4 Luck. 573 = 1141. C. 775=7 O. W. N. 157 = 

A. I. R. 1929 Oudh 341. 
—S. 10—Execution proceedings. 

S. 10 does not apply to execution proceedings. 
Interlocutory orders under S. 10 occur in suits and 
not in execution proceedings. The section is not 
exhaustive and its application has been extended only to 
proceedings under certain Acts and miscellaneous 
proceedings by virtue of S. 141 and this latter section 
does not cover proceedings in execution of a decree. 
(. Johnstone , /.) MAHBOOB BEGUM v. GhULARI MAHO- 
RlED. 119 I. C. 488= A. I. R. 1929 Lah. 694. 

—S. 10—Interlocutory orders after stay. 

Stay of suit—Does not prevent passing of inter¬ 
locutory orders. I 

An order staying a suit under S. 10 does not j 
prevent a Court from making interlocutory orders, such ’ 
as orders for a receiver or an injunction or an order • 
for attachment before judgment. ( Macleod , C. J. and ! 
Shah, J.) SENAJI KaPURCHAND v. PANNATI DEVI- 
CHAND. 46 Bom. 481 = 23 Bom. L. R. 1228 = 

64 I. C. 580 = A. I. R. 1922 Bom. 276. 
—S. 10—Interpretation. 

—Suit includes appeal—Distinct and different 
debts—Section not applicable. 

“ Suits in S. 10 include appeals.”, 24 C. L. J. . 
514, Foil. But the section is not applicable where the 
suits are for distinct and different debts. 11 A. 148, Ref. 
{Rankin, J.) CHAUDHURY JAR1INI NATH MALLICK 

V. Midnapur Zeriindary CO. 27 C. W. N. 772 = 

75 I. C. 231 = A. I. R. 1923 Cal. 716. 
—S. 10—“Matter in issue” meaning. * 

'"Matter in issue ” means entire subject in contro- j 
versy and not main question involved. j 

“ Matter in issue” should not be construed as mean¬ 
ing the main question involved in the suit. The real 

D. D.—VOL. 1—74 


C. P. CODE (1908), S. 10—Refusal to stay 

I 

i intention of the Legislature in framing S. 10 was 
| merely to prevent later suits relating to the same subject- 
| matter being tried before an earlier suit relating to the 
! same subject-matter is tried and disposed of. The 
' expiession “ matter in issue” has reference to the entire 
I subject in controversy between the parties. ( Srinivasa 
Aiyangar, J.) KUBERAN NARIBUDRI v. KORIAN 
Nair. 88 I. C. 421= A. I. R. 1925 Mad. 574 = 

I 48 M. L. J. 251. 

—S. 10—Order amounts to case decided. 

- Order resuming proceedings is “ a case decided ” 

1 within C. P. Code, S. 115. 

An order by which proceedings are resumed in a suit 
which had been stayed under S. 10 is a “ case decided” 
within the meaning of S. 115. 6 O. L. J. 96; A. I. R. 
1924 Lah. 425 (F.B.) and 13 0. C. 109, Rel. on. 

( Stuart, C Wazir Hasan and G oka ran Nath 

'' Misra, //.) SaHDEO SlNGH v. MT. CHANUN KUER. 

3 Luck. 650 = 5‘0. W. N. 604 = 111 I. C. 161 = 

A. I. R. 1928 Oudh 355 (F.B.). 

—S. 10—Proceedings to file award. 

-—5'. 10 applies also to proceedings to file award in 

Court but parties in the two proceedings should be same. 

Ss. 10 and 11, C.P. Code, are concerned with the law 
of procedure and the mere use of the word “ suit” in 
S. 10 does not restrict its applicability to suits alone but 
the sections can be extended to Civil Miscellaneous 
i proceedings by virtue of S. 141, if it is otherwise 
j applicable. Where in a dispute between A and B an 
award is passed and the arbitrator applies to the Sind 
Court to file the award, and it appears that B has filed 
a suit against A in Delhi to set aside the award, 

Held , that the arbitrators who are applicants in Sind, 
not being parties to the Delhi suits, S. 10 does not 
apply. Once an award is filed there is no equitable 
reason for checking its legitimate consequences because 
i a suit has been filed to set it aside. ( Raymond, A.J.C. ) 

1 Jai Narayan v. Firri of Narayan Das. 

16 S. L. R. 79 = 661. C. 796 = 
A. IB. 1922 Sind 6. 

— S. 10—Power to stay suit in foreign court. 

Suit in foreign Court—Whether subordinate 
Court in British India cannot stay by injunction. 
j It is doubtful whether a subordinate Court in British 
India has power to restrain by injunction a party from 
; prosecuting a suit in a foreign Court (though within 
the British Empire). The Chartered High Courts have 
such power, not by reason of O. 39, Rr. 1 and 2, C\ 
P. Code but by reason of the equity jurisdiction they 
inherited from the old Supreme Courts. 34 Cal. 97 and 
34 Cal. 101 Ref. ( Ramesam and Devadoss, J J.) KN~ 
Pr. Periakaruppan CHETTIAR v. R. M. S. R. M. 
RARIASWARII CHETTIAR. 27 M. L. W. 418 = 

109 I.C. 281 = A. I. R. 1928 Mad. 491. 
—S. 10—Refusal to stay. 

- Order ref using to stay a suit pending a previous 
one is revisable. 

High Court can set aside an order refusing to stay 
suit under S. 10 pending the final decision of a suit pre¬ 
viously instituted for the same subject-matter and 
between the same parties. ( Zafar Ali, /.) MEHTAH 

Shah v. ali Haider Shah. 821. C. 234= 

A. I. R 1925 Lah. 144 (2). 

Refusal to stay suit—No revision lies—C.P. 
Code, S. 115. 

No revision lies against an order refusing to stay a 
suit under S. 10 of the Civil Procedure Code, there 
being no case decided within S. 115. A.I.R. 1923 L 69; 
A.I.R. 1922 L. 54; 42 A. 409 and 43 A. 564, (F.B.), Rel 
on. {Abdul Raoof, J.) BAGH SlNGH v. BHAGWAN DAS. 

751. C. 101 = A. I. R. 1924 Lah. 567. 
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c. P. CODE 1908), S. 10 -Remedy-When sec- J C. P. CODE (1908), S. 10-When applicable. 

tion inapplicable. proceedings in the suit stayed till the disposal of the 

_S. 10— Remedy—When section inapplicable. 1 application by the Insolvency Court. It would save time 

- S. 10 is not the only section applicable for staying | and trouble if the proceedings in the civil suit are stayed 

of suits—Courts can order stay of suits under S. l5l to pending the disposal of the application under S. 53. The 
prevent an abuse of Courts and to render effective, 1 order of the Insolvency Court under S. 53 would be 
orders already passed. j binding upon the parties ; and the ordinary Civil Court 

A suit cannot only be stayed under the provisions of 1 would therefore not be abie to execute the mortgage 
vS. 10, but even under the inherent powers of the Hiph decree passed by it. The application must be made 
<'ourt and under the powers of general supervision and either to the Court in which the civil suit is pending or 
superintendence vested in it ; a suit in a particular to a Court which has power to stay the proceedings in 
Court can be stayed pending the decision of another that suit. But there is no warrant either in law or in 
suit in different Court. To allow the former suit to I practice for the contention that the presentation of an 
proceed on the face of an injunction issued by the application to the Insolvency Court for an order under 
latter Court for staying the proceedings of the former, S. 53 takes away the jurisdiction of the Civil Court to 
pending the decision of the latter, would amount to an proceed with the suit of a secured creditor. It does not 
abuse of the Court and injunction issued by the latter ; follow that because a transaction is void under S. 53, 
would be rendered ineffective. ( Addison , /.) KODU therefore, the mortgagee has no remedy against the 
MAL-JETHA NaND v. TILAK ram. 10 L-L.J. 470= \ mortgagor. The transaction under S. 53 is only void* 

113 I.O. 783 = A. I. R. 1929 Lah. 12. able and not void. The jurisdiction to set aside a trans- 

- Court can stay suit under its inherent powers even | action which is good against the mortgagor, but not 

where it docs not come within the provision of S. 10. 1 good against the general body of creditors, is an exclu- 

The inherent powers of the Court are not to be 1 s ive jurisdiction of the Insolvency Court. But that 

deemed to be limited or otherwise affected by the ! does not take away the jurisdiction of the Civil Court to 

express provisions of the Code and so even where a suit proceed with the mortgagee’s suit decree.^ A mortgage 
cannot be stayed under the terms of S. 10, it can be so | which is voidable under S. 53 is only voidable to the 
stayed by the Court if it is necessary to do so to do 1 extent to which the property transferred is necessary to 
justice between the parties. 33 Cal. 927 and In S. 115 ! satisfy the creditors of the insolvent. ( Droadoss and 

Application No. 44 of 1927, Foil. (Wazir Hasan , Ag. ' Wallace , //.) OFFICIAL RECEIVER OF COIMBATORE 

c /. and Misra , /.) Channan Kuer v. Sahdeo. j v , palaniswami Chetti. 48 Mad. 750 = 

4 Luck. 673 = 114 I. C. 775 = 7 O. W. N. 157= i 88 I. C. 934 = 1925 M. W. N. 672 = 

A. I. R 1929 Oudh 341. A. I. R. 1925 Mad. 1051 = 49 M. L. J. 203. 


—S. 10 —Remedy—When stay not granted. 

-Order rejecting application for stay of suit is in* ; 

terlocutory order and is therefore not subject to revision 
—Court can, however, interfere under Act, C. P. 
Code, S. 151 or Government of India S. 107—Punjab 
Courts Act, S. 44. A. I. R. 1922 Lah. 54; A. I. R. j 

1924 Lah. 567 and A.I.R. 1923 Lah. 615, Foil. ; A.I.R, ] 

1925 Lah. 144, not Foil. ( Tapp , J.) CHELA RAM TAJ 
Bhan v. Ganf.sh Das & Sons. 31 P. L.R. 174= ; 

A. I. R. 1930 Lah. 525. I 

—S. 10—Revision against—Order. 

- Order ref using to exercise jurisdiction under 

S. 10 is revisable — C. P. Code, S. 115. 

An order, the effect of which is to refuse to exercise a 
jurisdiction vested in the Court under S. 10, is open to 
revision. ( Stuart , C. /.,' Wazir Hasan and , 
Coha ran Hath Misra , //.) SAHDEO SlNGH v. MT. . 

Chanun kuer. 3 Luck. 650 = 5 0. W. N. 604= , 
111 I.C. 161= A. I. R. 1928 Oudh 355 (F.B.). 
—S. 10—Revision of order. 

- Order staying suit wider S. 10 is not revi sable. | 

Where the Lower Court wrongly passed an order 
staying a suit under S. 10 of the C. P. Code, the High 
Court refused to revise the order but pointed out to the 
Lower Court the desirability of revising its order on 
proper application. (Abdul Raoof.J .) MELA RAM v. 
RIKHI KESH. 33 P. W. R. 1922 = 69 I. C. Ill = 

A. I. R. 1923 Lah. 69. 

—S. 10—Stay—When desirable. 

- Mortgage suit by insolvent's mortgagee — Appli¬ 
cation by receiver under S. 53, Provincial Insolvency 
Act, respecting the mortgage—Court trying the mort¬ 
gage suit does not cease to have jurisdiction over the suit 
—Proper course is to stay mortgage suit—Application 
for stay should be made to the Court trying suit or any 
other Court having power to stay—Provincial Insol¬ 
vency Act , A*. 53. 

The proper course, in cases where a civil suit is 
pending on a mortgage and where the Official Receiver 
applies to the Insolvency Court for a declaration that 
the mortgage is bad under S. 53, would be to have the 


—S. 10 —Stay—When granted. 

- Suit in respect of property out of British India 

pending in appeal—Defendant residing in British 
India—Suit for mesne profits lies in British India but 
should be stayed till the dispute is subsisting out of 

British India — C. P. Code , S. 20. 

A British Indian Court will not adjudicate on 
questions relating to the title to, or the right to the 
possession of, immovable property out of British India. 
But the Civil Procedure Code does not forbid the in¬ 
stitution of a suit for mesne profits even if the decision 
in the suit involves adjudication regarding the plaintiff’s 
title to immoveable property outside British India, 
where the decree of the Court for mesne profits can 
effectively be enforced by the personal obedience^of the 
defendant within the jurisdiction. A. I. R. 192/ Cal. 
768, Foil. ( Macnair , A. J . C.) YADAO GHIRNIKAR v. 

KrishnaJI Dorab. 23 N. L. R. 170 = 

10 N. L. J. 232 = 1061. C. 7 = A. I. R. 1928 Nag. 56. 

-Before an order under S. 10 staying a suit is 

passed, the Court must see that all the different condi¬ 
tions contained in that section are present in the case. 
The pendency of the previously instituted suit will not 
by itself constitute a bar to the trial of the subsequent 
suit. The Court must see (1) if the matter in issue is 
also directly and substantially in issue in a previously 
instituted suit ; (2) between the same parties ; (3) in 
the same or any other Court in British India ; and (4) 

* having jurisdiction to grant the relief claimed. 

. (Ghulam Mohiuddin , A. J.C .) KUNDANLAL DULA. 

1101. C. 418. 

! —S. 10—When applicable. 

- Defendant filing a suit in a Native State — 

: Plaintiff filing his suit in British India Court re¬ 
garding the same subject-matter—Defendant submitting 
to the jurisdiction of British India Court—Latter 
! Court has jurisdiction to restrain defendant from pro¬ 
ceeding with his suit. 

I Where defendant filed a suit in the Hyderabad State, 
l being a resident of that State, against the plaintiff and 
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C. P. CODE (1998), S. 10_Wlien applicable. 

subsequently the plaintiff filed another suit against the 
defendant in the Bombay High Court, the subject-matter 
of the suit being the same as that in the defendant’s 
suit and the defendant entered appearance in the plain¬ 
tiff’s suit without protest and also made a counter-claim. 

Held that Bombay High Court would have jurisdic¬ 
tion in the plaintiff’s suit to pass an order restraining the 
defendant from proceeding with his suit in the Hydera- | 
bad Courts. But the jurisdiction to stay suits is one of 
a delicate character and it requires to be exercised with 
caution. (Marten, C.J. and Kemp, J.) V. R. Naik 
v- Balvant Sitaram. 29 Bom.L.R. 138 = 

100 I.C. 951 =A.I.R. 1927 Bom. 135. ' 

- Final decree in redemption suit bars fresh re- j 

demption suit. ! 

Where a suit for redemption has been instituted and 
a decree for redemption has been passed therein but not : 
■executed, a subsequent suit is not maintainable for the 
redemption of the same mortgage. S. 10 would be 
better applicable as the former suit cannot be deemed 
to have been taken to a conclusion and must be deemed 
to be still pending. 25 Mad. 300 and 39 Mad. 896, 
Foil.; 43 Bom. 334, Diss. (Dalai, /. C. and IVazir 
Hasan, A.J.C.) NARAYAN v. Gaya DlN. j 

28 O.C. 212=87 I.C. 290 = A.I.R 1925 Oudh 696. , 


C. P. CODE (1908), S. 10—When inapplicable. 

i 

Oudh Rent Act for recovery of profits was sought to be 
stayed because of an appeal pending before the Privy 
Council as between the parties relating to the question 
of title of properties including the suit items, held, that 
S. 10 was not applicable. 

Held, however, that the court might stay the suit 
under S. l5l, C.P. Code. (Hasan and Bisheshwar Nath, 

JJ.) Bisheswar Baksh Singh re Dulhin Jadu- 
NATH Kuer. 7 O.W.N. 386 = 14 R D. 171 = 

123 I. C. 50. 

- -Suit for profits which is solely cognizable by a 

Revenue Court cannot be stayed by prior suit for decla¬ 
ration of title pending in Civil Court. 

In order to hold that S. 10 is applicable the two 
courts must be courts of concurrent jurisdiction, that is 
to say, each of those courts must be in a position to try 
anyone of the two suits and to grant the relief claimed 
in either of them. So a suit for profits which is solely 
cognizable by revenue courts cannot be stayed on 
account of a prior suit for declaration of title which is 
pending in a civil court. 114 P.R. 1919 and 12 N.L.R. 
174, Foil. (IVazir Hasan, Ag. C.J. and Misra, J.) 

Channan Kuer v. Sahdeo Singh. 

4 Luck. 573 = 114 I. C. 775 = 

7 O.W.N. 157=A.I.R. 1929 Oudh 341. 


-Where two suits contain same issues, later suit 
■cannot be proceeded with. (Phillips, J.) RAMACHAN- 
dran Pillai V. Neelambal. 16 M.L.W. 607 = 

70 I.C. 5 = A.I.R. 1923 Mad. 88. 

—S. 10 of the Code does not apply unless every 
man in dispute is directly and substantially in issue in 
the two suits and the parties are the same. (Martineau, 

J.) Bishen Devi v. Bishenchand. 

61 I. c. 830 (Lah.). 

S. 10—When inapplicable. 

Suit for possession by vendee—Want of title in 
vendor pleaded Suit dismissed — Appeal pending — 
Vendee filing suit against vendor for recovery of money 
—Vendor praying for stay of suit till disposal of 
appeal S. 10 held inapplicable—But Court has power 
io safeguard interest of vendor by reserving judgment 
under C. P.Code, *9. 151. 

A instituted a suit for possession of property which 
he alleged he had purchased from one of the defend¬ 
ants by means of a sale deed. The plea of the defend¬ 
ants was that the vendor had no title to sell the land 
and that this fact was known to A. A's suit was dis¬ 
missed, over which he appealed. While the appeal was 
pending, he filed a suit against his vendor for return 
of the money paid by him for the purchase of the pro¬ 
perty. The vendor applied to the trial Court to stay 
the suit till the decision of the appeal but the trial 
Court declined to stay the suit. 

Held, that S. 10 did not apply to the circumstances 
of this case, therefore the order of the trial Court under 
the circumstances was correct. 

Held, further, that it was necessary to safeguard the 
interest of the vendor which could be done under S. 151 
by trying the suit but refraining from pronouncing the 
judgment till the appeal was disposed of. (Jai Lai, J.) 

Amrao Singh v. Behari Lal. i 

j A. I R. 1930 Lah. 527. 

- Applicability—Suit or recovery of profits — 

Appeal before Privy Council between the parties relat¬ 
ing to question of title—Stay of suit—Inherent Power of 
Court. r 

In order to attract the provisions of S. 10 ; C.P. Code, 
it is necessary that the entire subject-matter of the two 
suits should be the same and further that the two courts I 
must be courts of concurrent jurisdiction. Where a suit 
before the Assistant Collector under S. 108 (16) of the 


- Agra Tenancy Act (II of 1901), Ss. 167 and 199 

—Ejectment suit—Question of title raised in defence — 
Defendant directed to file suit in Ciinl Court—Suit 
! filed after expiry of time prescribed but before the con- 
1 elusion of suit in Revenue Court is not entertainable. 

If a party has been ordered by a revenue court to file 
a suit in a civil court within three months, he is not at 
liberty to ignore the restriction and file his suit after 
three months although the suit in the revenue court 
may be pending. A suit instituted after the three 
months should be dismissed by the civil court. (Case- 
law discussed.) 

Per Daniels, J. —S. 10 of the Code of Civil Procedure 
will not apply because the revenue court, though its 
decision may indirectly produce the same result, cou.’d 
not have granted the relief asked for in the civil court. 

Per Sulaiman , /.—Although it is not possible to 
bring the case within the provisions of S. 10 of the C.P. 
Code, as the revenue court is not competent to grant 
the relief asked for in the civil suit, nevertheless the 
principle underlying that section may be of wider appli¬ 
cation. (Sulaiman and Daniel, JJ.) GaNGA CHA- 

mar v. Bindesari Rai. 23A.L.J. 529 = 

88 I. C. 684 = 47 All. 904=A. I. R. 1925 All. 615. 

- S. 10 is inapplicable unless both subject-matter 

and reliefs are identical—Fact of one issue being in 
common would not necessitate stay of subsequent suit — 

“Matter in suit ” means entire matter in controversy . 

Unless the subject-matter in two suits is identical and 
the reliefs are also the same, S. 10 is inapplicable. The 
mere fact that one issue is common in two suits would 
not necessitate the stay of subsequent suit. The words 
“matter in suit ” mean the entire matter in controversy 
and not one of the several issues in the case. S. 10 is 
limited in its scope. 11 All. 148; 24 C.L.J. 514; 4 Pat. 
L.J. 557 and A.I.R. l92o Mad. 574, Ref. (Sulaiman 
and Niamatullah, J /.) GaRGI Din v. DeBI CHARAN. 

51 All. 1017=1930 A. L. J. 284= 
_ , _ A.I.R. 1929 All. 805. 

S. 10 does not apply to applications under 
C. P. Code, Sch. 2, S. 20. 

An application under S. 20, Sch. 2, is not a plaint 
and the hearing of such an application is not a 
suit though under sub-cl. (2), S. 20, it has^to be numbered 
and registered as a suit. S. 10 is applicable only to 
suits. No doubt the principles embodied in S. 11 in 
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C. P. CODE (1908), S. 10—When inapplicable. 

some instances do apply when there have been previous 
litigious proceedings not amounting to suits but that 
does not mean that S. 10 also should be held to apply 
when one of the proceedings is not a suit. lor S. 10 
to apply the matter in Nsue in one suit must be directly j 
and substantially in issue in the previously instituted 
suit. A.I.R. 1021 Rom. 389; A.I.R. 1921 Pat. 161, 
Foil. {Addison, J.) GURBAKSHI SINGH v. SANT 
Ram. 30 P.L.R. 395 = 117 I.C. 94 = 

A. I. R. 1929 Lah. 633(a). 

- Ground not traversed in former suit—Issue as 

under O. 14, A’. 1, not raised in former suit—Subse¬ 
quent suit for mesne profits no bar under S. 10. 

Where in the former suit for specific performance 
there was not even a prayer in the plaint for the award 
of future mesne profits, and consequently there could 
have been no allegation in the written statement tra¬ 
versing the right of the party and there was therefore 
no issue raised by reason of O. 14, R. 1, 

Held , the same matter in a subsequent suit cannot 
be deemed to be a matter directly and substantially a 
matter in issue in a former suit within the meaning of 
S. 10. (Sundaram Chcttiar , J.) K. SOBHANADRI v. 
S. RaMAREDDI. 30 M. L. W. 738 = 

A.I.R. 1929 Mad. 785 = 57 M.L.J. 515. 

- C. P. Code , S. 10 —For S. 10 to be applicable 

entire subject-matter of two suits must be same—Where 
former suit relates to declaration of title with regard to 
certain properties ami latter suit is for profits in regard 
to one o f those properties S. 10 will not apply. 

In order to attract the provisions of S. 10 it is not 
enough that the same issue should be involved in 
the two suits but it is also necessary that the entire 
subject-matter of the two suits should be the same. 
So where the former suit is a suit relating to the 
declaration of title in regard to certain properties and 
the latter is a suit for profits in regard to a portion 
of these properties S. 10 will have no application. 

24 C. L. I. 514 ; A. I. R. 1923 Cal. 716 ; 4 P. L. J. 557; 
A. I. R. 1925 Mad. 574; 6 O. L. J. 96 and 82 I. C. 539, 

Foil. (Wazir Hasan , Ag. C. J. and Misra, /.) CHAN- 
NAN KUAR SAHDEO SlNGH. 4 Luck. 573 = 

114 I.C. 775 = 7 O. W.N. 167 = 
A. I R. 1929 Oudh 341. 

- Subsequent suit for mesne profits accruing subse¬ 
quent to institution of prior suit is net barred by A. 10 V 
Where a suit was brought for the recovery of mesne 
profits which had accrued subsequently to the institution 
of a prior suit relating to the same property, and 
although there was one issue common to both the 
suits, yet they did not embrace the entire subject in 
controversy between the parties, the subsequent suit 
for mesne profits does not attract the operation of 

S. 10. A.I.R 1923 Cal. 716 and A.I.R. 192$ Mad. 574, 
Rel. on. {Pratt, Offg. C. J. and Or mi stone, J.) Ma 
Kho U v. Maung Ba Sf.in. 6 Rang. 775= 

115 I. C. 665 = A. I. R. 1929 Rang. 67. 

- Applying for or obtaining leave to appeal to Ilis 


Majesty does not amount to pendency of appeal. 

The mere applying for or obtaining leave to appeal 
to the Privy Council cannot of itself amount to the 
pendency of an appeal till such appeal is actually filed. 
21 Mad. 18, Foil. {Pratt, Offg. C. J. and Ormistone , 
/.) Ma Kho U v. Maung Ba Sein. 6 Rang. 775= , 

115 I. C. 665 = A.I.R. 1929 Rang. 67. 

- Stay of suit—Agreement between parties to bring j 

suit at a particular place —A bringing suit i?i pursuance I 
of contract —B bringing suit in another Court and asking 
for stay of A's suit—Such relief cannot be granted. 

There was a binding contract between the plaintiff 
and the defendant that any suit u\ respect of the trans- 


C. P. CODE (1908), S. 10—When inapplicable. 

actions between the parties should be brought either 
in the High Courts or in the Small Causes Court of 
Bombay. Plaintiff sued in the Bombay Court and 
defendant sued in the Ludhiana Court for their res¬ 
pective claims. Defendant applied for the stay of 
Bombay suit. 

Held, that the defendant was not entitled to any 
relief. S. 10 is not a section which prevents the Court 
from enforcing contractual rights of this nature as be¬ 
tween two parties. {Marten, C. J. and Blachvell, J .) 
TlLAKRAM CHAUDHURIz/. Kodijmal. 

30 Bom. L. R. 546 = 110 I.C. 727 = 

A. I. R. 1928 Bom. 175. 

- Award passed at K —Suit to set aside award in 

M Court —Subsequent application under S. 14, Arbitra - 
tain Act at K —Application to stay proceedings at K on 
account of the pendency of the suit at M is not competent , 

M Court having no jurisdiction to entertain application 
under S . 14, Arbitration Act. 

A brought a suit at M. The matter in dispute was 
already referred to arbitration and an award was 
passed at A' during the pendency of the suit. An 
application was filed at K under S. 14, Arbitration Act. 

A subsequently filed another application to stay pro¬ 
ceedings in A' Court under S. 10, C. P. Code, on the 
ground that he had filed a suit in M Court, where the 
award was being enforced against him as a decree, to 
have the award set aside. 

Held, that the only Court competent to entertain 
the application under S. 14, Arbitration Act, was the 
A'. Court and hence the suit instituted by A at M was 
not pending in a Court having jurisdiction to grant 
relief claimed in A' Court and therefore K Court was 
not barred to go into the same grounds. {Rupchand 
Bilaram, A • J. C.) MALOTRA & CO.,*'. SUKHDYAL 

Kapur. 23 S. L. R. 427 = 

112 I. C. 318 = A. I. R. 1928 Sind 169. 

- Identity of reliefs is not necessary—Object of 

section is to avoid conflict of judicial decisions — Mort¬ 
gagee's suit for personal decree—Mortgagor s suit in 
another Court for declaration and injunction against 
mortgagee's selling mortgaged pi operty—Suits do not 
fall within S. 10, 

Under S. 10 it is necessary that the matters directly 
and substantially in issue in the one suit should also be 
directly and substantially in issue in the other suit. 
Identity of reliefs is not necessary. But the mere 
identity of one or more issues, apart from their impor¬ 
tance and bearing does not suffice. The object of the 
section is to avoid a conflict of judicial decisions. The 
cause of action as disclosed in the pleadings, the 
matter directly and substantially in issue, and the relief 
claimed, are three connected parts of the same legal 
structure and must be viewed both singly and as a 
whole. A suit for a personal decree against the mortga¬ 
gor by mortgagee and another suit in another Court by 
mortgagor for a declaration and injunction against the 
mortgagee’s right of possession or of sale and for 
damages do not come within the provision of S. 10. 

{Madgaonkar, /.) F. E. DlNSHAW t\ JOHN CARAPIET 

GalSTAUN. 29 Bom. L. R. 382 = 102 I. C. 229 = 

, A. I. R. 1927 Bom. 245. 

- Stay of suit —10 does not apply unless matter 

in dispute is directly and substantially in issue in two- 
suits. 

Where the plaintiff applied to the District Munsif to 
stay the trial of the suit which was ready for judgment 
on the ground that the Munsif was not competent to try 
the case because the very matter was the subject- 
matter of an appeal in the District Court, but it was 
found that the suit in the Munsif’s Court was for the- 
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recovery of certain sums of money as having been re¬ 
ceived by the defendant which ought to be paid to him 
and the main issue in the suit which was under appeal 
was whether there was a partnership or not, 

Held , that the subject-matter being different, the suit 
need not be stayed. ( Devadoss , /.) NaRAPPA NA1DU 
V. Narayanasamj Naidu. 106 1. C. 661 = 

A. I. R. 1927 Mad. 1199. 

- Two suits having only one issue in common— 

S. 10 does not apply . 

S. 10 is applicable to two suits of which the 
matter in issue is identical, although the reliefs asked for 
may differ. It does not apply to two suits merely 
because they have one issue in common. A. I. R. 1922 
Mad. 304 and A. I. R. 1925 Mad. 574, Foil. (< Cur gen - 
ven< J.) VELLACHAMY v. MUTHIAH. 

26 M. L. W. 241 = 103 I. C. 274 = 

A. I. R. 1927 Mad. 1132. 
- U. P. Land Revenue Act (3 of \ 901), S. 118— 

Suit for partition pending in Revenue Court—Suit in 

Civil Court for partition of house is not barred . 

The Revenue Court has no jurisdiction to partition a 
house, i.e. y partition the buildings, at all. It can parti¬ 
tion the site occupied by a house along with other land 
in a village. If in making a partition it is necessary to 
include in the portion allotted to one co-sharer, the 
land occupied by a dwelling house or other building in 
possession of another co-sharer, the latter can, under 
S. 118 of the Land Revenue Act, be allowed to retain 
it (the land) with the buildings thereon on condition of 
his paying a reasonable ground rent to the co-sharer in 
wnose portion it may be included. Hence the pendency 
of a suit for perfect partition in a Revenue Court is no 
bar to a suit in a Civil Court for possession of a certain 
share of a house by partition thereof. If a house is in 
the occupation of one co-sharer and the site is allotted 
to another, it would be retained by the occupier of the 
house on payment of a rent to be fixed. A.I.R. 1924 All. 
854, Foil. ( Sulaiman and Daniels , //.) K.ULSUM BlBI 
v. Muhammad Ismail. 47 All. 915 = 89 I.C. 186 = 

23 A. L. J. 585 = A. I. R. 1925 AU. 677. 

Later suit not having same issue as previous suit 
cannot be stayed. 

Where A filed a suit against B for partition and 
later, B filed a suit against A on a rent deed executed 
by A to By and A prayed for a stay of the rent suit on 
the ground that the same questions of title were involved 
in both suits. Held , that no question of title could be 
raised in a rent suit and as there could thus be no com¬ 
mon issue in both the suits, no stay of the rent suit 
could be granted. {Abdul Raoof. J.) MELA Ram v. 
Rikhi Kesh. 33 P. W. R. 1922 = 69 I. C. 111 = 

» A. I. R. 1923 Lah. 69. 

- Some issues only common to two suits — S. 10 

does not apply. 

Where some of the issues alone are common to two 
suits between the same parties, S. 10 does not apply and 
there can be no stay of the subsequently filed suit. The 
terms, “ the matter in issue ” in S. 10, Civil Procedure 
Code, has reference to the entire subject in controversy 
between the parties. 24 C. L. J. 514, followed. {Ven- 
katasubba Rao, /.) ICOTA SREERAMULU v. KOTA 

Sreeramulu. 15 M.L.W. 646 = 70 I. C. 682= I 


31 M. L. T. 360 = A.I.R. 1922 Mad. 304 

—S. 11. 

Adverse finding. 

i , Appealability. , , 

>m Applicability and Scope. 

< Cause of action. 

Co defendants. 

, Competent Court 


i '* / i 


) 


* • 


• f 1 11 


Compromise or consent decree. 




' L 


C. P. CODE (1908) S. 11—Adverse finding— 
Favourable Decree. 

Connected or cross-appeals and suits. 
Co-plaintiffs. 

Directly and substantially in issue. 
Execution proceedings. 

Ex parte decree. 

Fraud. 

Heard and finally decided. 

Issue of fact or law. 

Judgment in rem. 

Leave to withdraw suit. 

Litigating under the same title. 

Might and ought. 

Minor. 

Miscellaneous proceedings. 

Parties and representatives. 

Plea of. 


Prior decision. 

Rent suits. 

Representative capacity. 

—S. 11-Adverse finding. 

On a suit by the landlord for ejectment of his 
under-raiyat, it was contended by the defendant that he 
was a co-sharer. The Courts held the plea to be un- 
i availing, that point haying been already decided in a 
• prior suit between them in spite of defendant’s conten¬ 
tion that the previous suit having been dismissed on the 
ground that notice had not been served to the defendant 
that point was undecided. 

Held, that even then the question of the status 
! hav 'ing been already decided in that suit, did operate as 
res judicata. 13 Cal. 17, Dist. ; A. I. R. 1922 P. C. 
-41, Rel. on. {Mukerji and Mallik , J/.) MURAD 

Biswas Basti Man dal. A. I. R. 1929 Cal. 449. 

; —S. H~Adverse Finding—Favourable Decree. 

A finding cannot be conclusive against a party if 
the decree is not based upon it but is made in spite of 
it. Such a finding against the plaintiff cannot found a 
plea of res judicata when they succeed on other pleas and 
: have no fusion to go further as to the finding against 

them. A. I. R. 1922 P. C. 241 and 11 Cal. 301 Ref. 

( Sulaiman and Niamatullahy //.) ABHEY RAM v. 

\ Jhandu. 1929 A.L.J. 1100= 121 I.C. 102 = 


T . Xi.x.xv. All yiu. 

In a suit for rent, tenant claimed a deduction in 
rent. The trying Court held that the plea was barred 
by reason of the decision in a previous rent suit, acting 
as res judicata ; but the first Appellate Court on appeal 
was of a different opinion, but it decreed the plaintiff’s 
suit in full so that the plaintiff could not prefer any 
appeal against this adverse finding of the appellate 
Court on the question of res judicata. 

Heldy that under circumstances such as these the 
finding as to res judicata cannot operate as res judicata 
the decree of the first appellate Court not being based 
on the finding, but in spite of it, and such a finding not 
being necessary for its decision. {Greenes and M. N. 
Mu her j i , //.) SlVADAS DUTTA v. BlRENDRA KRI- 
SHNA - 43 C.L.J. 116 = 94 I.C. 844 = 

__.. . , . . A.I.R. 1926 Cal. 672. 

Appeal held incompetent but issue decided 
favourably % 

A usufructuary mortgagee brought a suit against 
mortgagor for possession. He applied for an amend¬ 
ment to , add alternate prayer for recovery of debt 
but his application was refused and his suit dismissed. 
Court held that consideration had passed. On appeal 
by. defendant Court held that 1 no consideration passed 
but the appeal was wrongly dismissed on the ground 

that defendant was successful in lower .Court and'no 
appeal lay. Plaintiff brought a second suit for-money 
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Favourable Decree. ; 


decree for the debt. Held, that the first suit operated as 
,. cs ]}u luata. Raghnnath Kurmi v. Deo Narain Rai 
(S. A. 1419 of 1916, Patna), Foil. ( Ad ami and Sen , 

tt\ ram autar pande v. Shanker Dayal. 

7P. L.T. 150 = 1925 P.H. C. C. 338 = 
90 I. C. 622 = A. I. R. 1926 Pat. 87. 

-Where the plaintiffs in previous suit abandoned 

their rights to claim a mortgage decree against the 
defendants and the defendants against whom the suit 
had been dismissed had no right of appeal upon the 
finding as to the nature of the debts and therefore the 
question was not finally decided as between the oppos¬ 
ing parties to the suit, t . 

Held , the question could be re-agitated. (Spencer , 

Offg. C.J. and Srinivasa Aiyangar, J.) KUPPUSWAMI 

Goundan v. Marimuthu Goundan. 

1924 M W.N. 807 = 20 M.L.W. 783= 82 LC. 438- 
A. I. R. 1925 Mad. 52= 47 M. L. J. 487. 


- Per Ayling and Odgcrs , J J. — Where a suit by 

the inamdar was dismissed for want of notice to quit on 
a finding that the inamdar was entitled to land and not 
merely assessment but that no notice was given and the 
order as to costs which were awarded to the plaintiff was 
based on the ground that the plaintiff had succeeded on 
the main contention and that decision remained unap- j 
pealed against, 

Held, that decision about the extent of the main 
operated as res judicata in a suit for ejectment between ; 
the same parties. 13 Cal. 17 and 48 Cal. 460, Dist. 
(Napier and Odgers, //, then Ayling and Odgers , //., 
afterwards Krishnan and Venkatasubba Rao. JJ.) 

Yeerasami Mudali V. Palaniyappan. 

19 M. I*, w. 513=841. C. 799 = 34 M. L. T. 175 = 
1924 M. W. N. 466 = A. I. R. 1924 Mad. 626 = 

46 M. L. J. 515. 


-Adverse finding in a decree in favour of a party 

is not res judicata. 36 M.L.J. 641, 48 Cal. 460(P.C.), 
Foil.; 12L.W. 277; 31 M.L.J. 311, Diss. ( Krishnan 
and Waller , //.) RAMASWAMI REDDI V. T. MaKU- 
Dai REDDI. 47 Mad. 453 = 841.0.622 = 

19 M. L. W. 377 = 34 M. L. T. 62 = 
1924 M. W. N. 241 = A. I. R. 1924 Mad. 469 = 

46 M. L. J. 198. 

-A finding not necessary to the relief granted by 

the decree cannot operate as res judicata. ( Daniels , 

A. J. C.) Oudh Behari Lal v. Dal Singh. 

10 O. L. J. 404 = 79 I. C. 666 = 
A. I. R. 1924 Oudh 205. 

-In the first suit for ejectment the defendant 

pleaded that he was a permanent tenant and that the 
suit must fail as no notice to quit was served upon him. 
The Court in that suit held that the suit must fail for 
want of notice to quit. It also came to the finding that 
the defendant had failed to prove that he had a 
permanent tenancy. The decree was one of dismissal 
and the defendant could not appeal against that finding, 
Held , the decree could not operate as res judicata on 
the question whether the defendant had a permanent 
tenancy or not. ( N . R. Chatter fee and Pearson , //.) 

Rajendra Kishore Choudhury v. Kumud Ban 

MAHata. 67 I. C. 271 = A. I. R. 1923 Cal. 297. 

—Per Sadasiva Aiyar , J. —Finding against a 
party not necessary for a decree in his favour though 
given only to settle the main contentions of the parties 
is res judicata. (Spencer and Devadoss , JJ.) SARA* 
VANAPERUMAL V. SUBBAYYAN. 16 M. L. W. 802 = 

1922 M. W. N. 763 = 31 M. L. T. 430 = 

A. I. R. 1922 Mad. 514. 

—S. 11—Appealability. 

— The question of finality is unaffected by con- 


C. P. CODE (1908), S. 11 —Applicability—Altera¬ 
tion of Law. 

siderations whether an appeal lay from the decision, or 
whether it was embodied in the decree. If the decision 
is on a matter which was substantially in issue between 
the parties it will be res judicata although there was no 
appeal, or could have been no appeal, and although the 
decree itself was based on ground independent or in 
spite of the particular decision. Case-law considered. 

( Jackson , /.) OBLA SUBBlERv. RAMASWAMY KONAR. 

25 M. L. W. 797 = 103 I. C. 90 = 

A. I. R 1927 Mad. 643. 

-If a party could not have appealed against the 

decree, the decision cannot be held to operate as res 
judicata. 11 Cal. 580 and 41 C. L. J. 396, Foil. 
(Suhrawardy and Afukerji , JJ.) GANGAPRASAD 

Chowdhury v. Kuladananda Roy. 

44 C. L. J. 399 = 94 I. C. 235 = 30 C. W. N. 415 = 

A. I. R. 1926 Cal. 668. 

-Where the previous application was to the lower 

Court and where the lower Court’s order dismissing the 
application was not open to appeal, and where a fresh 
application for the same relief was made to the High 
Court by the previous applicant and another and where 
such application urged additional grounds, 

Held , that it was not barred. ( Martineau , /.) 

bihari Lal of Lahore v. Shankar Das. 

7 L. L. J. 6 = 86 I. C. 246 = A. I. R. 1925 Lah. 309. 
—S. 11 —Applicability—Alteration of Law. 

-Even where law has been since determined to be 

otherwise by judicial decision, the rights of parties 
decided upon prior law remain unaffected. The legis¬ 
lature by statute may alter the rights of parties and 
when it does so, it makes such provision as it thinks 
proper to prevent injustice. Courts of law are in no 
way authorized to alter the rights of parties since they 
profess, at all events, to ascertain the law. If the bin¬ 
ding character of a decision upon a concrete question as 
to the terms of particular holding is to fluctuate with 
every alteration in the current of authority, the Courts 
will become an instrument for the unsettlement of rights 
rather than for the ascertainment thereof. 32 Cal. 749, 
Overruled ; 10 Cal. 1087, Foil. (Rankin, C. J ., C. C. 
Ghose , Suhrawardy , B. B Ghose and Mukherji. JJ.) 

Tarini Charan v. Kedar Nath. 56 Cal. 723= 

48 C. L. J. 327= 33 C. W. N. 126 = 
115 I. C. 593 = A. I. R. 1928 Cal. 777 (E.B.). 

- B. T. Act, Ss. 109, 105 —Proceedings under — 

Res judicata. 

The tenant claimed abatement of rent under S. 52, 
but no such question was raised or investigated in the 
proceeding under S. 105. The landlord contended 
that as in a case where S. 11, C. P. Code, is applicable, 
a question which might and should have been raised is 
deemed to have been raised and decided, High Court 
should hold under S. 109 that a matter has been the 
subject of an application under S. 105 whenever it might 
and ought to have been raised and decided under S. 105 
read with S. 105-A. 

Held , that this contention is unsound. If this con¬ 
struction were accepted words which are not found there 
would have to be read into S. 109. It would be held 
on the analogy of the doctrine of constructive res 
judicata that the jurisdiction of the Civil Court has been 
constructively excluded even when a point has been 
neither raised nor decided under S. 105 read with 
S. 105-A. 44 C. 783, Foil. (Das, J.) MAHARAJA 
Bahadur Kesho Prasad Singh v. Bhagwat 
Saran Pande. 671. C. 710= 

A. I. R. 1923 Pat. 174. 

-—Ss. 10 and 11, C. P. Code, are concerned with the 

law of procedure and the mere use of the word “ suit ° 
in S. 10 does not restrict its applicability to suits 
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C. P. CODE (1908), S. 11—Applicability—Arbitra¬ 
tion. 

alone but the sections can be extended to civil 
miscellaneous proceedings by virtue of S. 141, if it is 
otherwise applicable. ( Raymond , A. J. C.) * In the 
matter of ARBITRATION BETWEEN THE FIRM OF JaI 

narain babulal v. Firm of naraindas Janimal. 

16 S. L. R. 79 = 66 I. C. 796 = 
A I. R. 1922 Sind 6. 

—S. 11—Applicability—Arbitration. 

—-The proceedings under paras. 20 and 21 of the 

second schedule are not proceedings in a suit, though 
for the purposes of convenience they may be numbered 
and registered as a suit. 32 All. 484 ; 29 Cal. 167 and 
18 Cal. 414, Kef. {Macleod , C. J. and Fawcett , /.) 

Rajmal Girdhari Lal v. Marute Shivram. 

45 Bom. 329 = 59 I. C. 755 = 
A. I. R. 1921 Bom. 389. 

—S. 11—Applicability. 

--Whilst S. 10 bars only a suit, S. 11 bars the trial 

of both the suit and of issue involved in that suit. 11 
All. 148, Rel. on. (Wazir Hasan , Ag. C. J. and 
Misra , /.) CHANNAN KUER v. SAHDEO SlNGH. 

4 Luck. 573=1141. C. 775 = 

7 0. W. N. 157 = A. I. R. 1929 Oudh 341. 

—S. 11—Applicability and Scope—Custom (Pun¬ 
jab).^ 

“ ’Custom in the Punjab is primarily tribal and at 
any rate in the case of two villages situate within a few 
miles of each other it is not possible to contend that the 
decision on the question of custom given in a suit about 
the property situate in one village is not res judicata in 
a suit brought about property situate in a neighbouring 
village. A. I. R. 1927 Lah. 289 (F. B.), not Appl. 
(Dahp Singh , /.) NANHAR v. HARNAM. 

119 I. C. 768 = A. I. R. 1929 Lah. 769. 

—S. 11—Applicability and Scope—Date of apply¬ 
ing rule. 

Whether an issue is res judicata should be looked 
to when it comes to be decided and not when litigation 
commenced. 

The rule of res judicata , so far as relates to the trial 
of an issue refers, “not to the date of the commence¬ 
ment of the litigation but to the date when the Judge is 
called upon to decide the issue. {Iqbal Ahmad, /.) 

Itar Singh *. Umrao. 8 L. R. A. Rev. 33 = 

99 I. C. 299 = A. I. R. 1927 All. 189. 
—S. 11—Applicability and scope. 

* Decision conclusive though not res judicata. 

Defendant No. 1 in the suit was a tenant. In a pre¬ 
vious suit for rent by the plaintiff against another ten¬ 
ant of the same property the defendant pleaded that he 
had obtained a renewal from the second defendant who 
was also the second defendant in that suit. The second 
defendant was ex parte. It was decided that the second 
defendant had no right to manage the property. 

Held, that the point as to the second defendant’s right to 
manage the property was res judicata in the subsequent 
suit between plaintiff and defendant 2. Also it was bin¬ 
ding on the first defendant though not as res judicata. 

13 C. L. J. 38 and 17 C. W. N. 627, Foil. ; and 44 M. 
778, Applied. {Venkatasubba Rao , /.) CHERIAK- 

katavan Koran v. Koroth Ammalu. 

85 I. C. 562 = A. I. R. 1925 Mad. 1025. 

—S. 11—Applicability and scope—Decision out of 
Court. 

--— Walsh , /.—Obiter :—A decision between the 

parties out of Court in the course of a suit is governed 
by the principles of res judicata , independently alto¬ 
gether of the special provisions of S. 11 of the Code. 

( Walsh , Kanhaiya Lal and Mukerji , //.) GaJENDRA 


C. P. CODE (1908), S. 11—Applicability and. 
scope—Foreign Courts. 

Singh v. Durga Kumari. 23 A. L. J. 561 = 

88 I. C. 768 = 47 All. 637 = 
A. I. R. 1925 All. 503 (F. B.). 
—S. 11—Applicability and sco e. 

——Court cannot travel outside S. 11 when case falls 
within its terms. {Kumaraswami Sastri and Reilly 
//.) VENKATASUBBA V. VlGNESWARADU. 

1928 M. W. N. 336 = 28 M. L. W. 82 = 
110 I. C. 554 = A. I. R. 1928 Mad. 840 = 

56 M. L. J. 52* 

—S. 11—Applicability and scope—False case. 

-If a man fighting a case fights it on false state¬ 
ments and does not call necessary evidence to support 
his own statements, he cannot afterwards gain any ad¬ 
vantage for those omissions of his. He must be con¬ 
sidered to be as much bound by the decision as he would 
have been if he put forward a true case and called all 
the evidence that was available. (B. B. Ghose and 
Panton, //.) DWIJAPADA DaS z/. KALIPADA DE. 

46 C. L. J. 596 = 31 C. W. N. 898 = 100 I.C. 510 = 

A. I. R. 1927 Cal. 421. 

—S. 11—Applicability and scope—Finding by im¬ 
plication. 

-For the purposes of res judicata a finding by- 

necessary implication is no less potent than an express 
finding on a particular point. 15 Bom. 89 ; 24 C. W. N. 
223, Foil. {Addison and Bhidc . //.) HAIDAR HASAN 

v. anjuman Muhafaz Aukaf. 

113 I. C. 120= A. I. R. 1928 Lah. 888* 
—S. 11—Applicability and scope. 

- Judgment on property out of jurisdiction. 

If a Court pronounces a judgment upon the title 
or the right to possession of land out of its jurisdiction, 
the Courts of the country where it is situated, are justi¬ 
fied in refusing to be bound by it, or to recognize it; and 
this even if the judgment proceeds on the lex loci ret 
sitae. {Tek Chand , /.) AMRU v. BHAGWANI. 

119 I. C. 482 = A. I. R. 1929 Lah. 627* 

—S. 11—Applicability and scope—Foreign Courts* 

~ “ In the case °t a former decision of a “Municipal 
Court” the decision of a “necessary” issue is under 
certain circumstances a bar to the re-trial of the same 
issue by another “Municipal Court.” It cannot be said 
that every issue decided by the foreign Court is binding 
upon the British Indian Court. Every issue, albeit 
necessary for the decision of the matter in dispute, can¬ 
not be regarded as a matter directly adjudicated upon. 

S. 13, C.P. Code, is no bar to the Courts in British India 
deciding an issue relating to title to immoveable propertv 
in British India, though it had been adjudicated upon 
* foreign Court. 13 Bom. 224, not Foil.; A.I.R. 1928 
Mad. 327, Foil. ( Tekchand , /.) AMRU v. BHAGWANI.. 

119 I. C. 482=A.I. R. 1929 Lah. 627. 

7 refers to the decision with regard to 

the issues also. S. 13 speaks only of the matter 
d * r * ctI ‘ y , abdicated upon by the foreign judgment.. 
Although having regard to the language of S. 13, 
the contention that it refers only to a decree cannot 
be accepted, still at the same time it cannot be 
said that every issue decided by the foreign Court is 
binding upon the British Indian Court. The expression 
matter directly adjudicated upon” in S.13 should be held 
as undoubtedly to include the right set up, but limited 
only to the particular relief granted or refused. {Ku¬ 
maraswami Sastri ‘and Srinivasa Aiyangar , //> 

Chockalinga v. Duraiswami. 51 Mad. 720= 

108 I. C. 305 = 29 M. L. W. 250 = 

A. I. R. 1928 Mad. 327 = 54 M. L. J. 479> 
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C. P CODE (1908), S. 11—Applicability and scope 
—Income tax. 

_S 11 —Applicability and scope—Income tax. 

_Principle of res judicata does not apply to orders 

• > / /•» I I *T> I A 


pawed under S. 33, Income-tax Act. ( Coutts-Trotter 
C. Odgers and Beasley. JJ.) COMMISSIONERS OF 
Income-Tax, Madras Massey & go.. ^ TD -> 
M adr as. 29 M. L. W. 476 = 115 I. C. 814 = 

A. I- R. 1929 Mad. 453 = 56 M. L. J. 451 (F.B.). 
_S. 11 —Applicability and scope—Interpretation 

‘ Matter in issue.” . . .. . 

_“Matter in issue” in S. 11 of the f ode is distinct 

from the subject-matter and the object of the suit as 

well as from the relief that may be asked for in it and 

the cause of action on which it is based, and the rule o 

res judicata requiring the identity of the matter in issue 

will apply even when the subject-matter, the object, the 

relief and the cause of action are different. It is the 

matter in issue and not the subject-matter of the suit 

that forms the essentia! test of res judicata . Bias v. 

Jackson* \ Phil. 582; 6 Cal. 7l5; 13 Bom. 25; ID Mad. 
494; 4 All. 55; 11 All. 148; 8 Mad. 219; 24 All. 112; 30 
All. 470 and A.I.R. 1923 All. 613. Ref. {Mukcrjt and 
Mai lick. JJ.) Abdul Gani v. Nabendra Kishork 
roy 33 C. W. N. 876=57 Cal. 258 = 

a T R 1030 Cal. 47. 


C. P. CODE (1908), S. 11 -Applicability and 
scope—Same proceedings. 

-S. 11 is not exhaustive of the circumstances in 

which an issue is res judicata. {Lord Williams.') 

Abdul Rahim Oosman & co- v. Ojamshed Pur- 
shottamdas & Co. 66 Cal. 639 = 120 I. C. 710 = 

A. I. R- 1930 Cal. 6. 

-The proposition of law, that S. 11 is not exhaus¬ 
tive of the circumstances in which an issue is res judi¬ 
cata , is undoubtedly unquestionable, but at the same 
time the statutory principles as enacted in S. 11 must be 
fulfilled before any of the principles of res judicata can 
be applied in bar of a suit. A. I. R. 1921 P.C. 11, Ref. 
(Tapp. J.) MT. Said Khanam v. Said Muhammad. 

A. I. R. 1930 Lah. 487, 

- Obiter. —The principle of res judicata is not 

limited to the provisions of S 11. A.I. R. 1921 P.C. 11 
and A.I.R. 1922 P.C. 80, Rel. on. {F forde and bhide , 
//.) NlRBHE RAM v. MOOLCHAND. 

117 I. C. 83 = A. I. R. 1929 Lah. 781. 

_The provisions of S. 11 are exhaustive and there¬ 
fore the general principles of res judicata cannot be 
extended to cases which are within the terms of S. 11. 
29 Cal. 707 (P. C.), Rel. on. ( Harrison and Dalip 
Singh , //.) Firm nathu Mal v. Firm Lachmi 
Narain. 96 I. C. 910 = A. I. R. 1926 Lah. 670. 


—S. 11—Applicability and scope—Interpretation. I 

_The doctrine of res judicata should not be unduly 

conditioned and qualified by all sorts of ingenious at¬ 
tempts at evasion where there has been in fact a fair 
contest on a question in dispute between the parties and 
the court intended to give and has given a final decision 
on that question. 36 M. I>. J. 641. Foil. ( Abdul Fa oof , 
/.) KaLU v. NUPU. 67 I. C. 755 = 

108 P. L. R. 1919. 

—S. 11 —Applicability and scope—Issue. 

-—Issue constituting "res judicata ”—Construction. 

(Fazl Ah and Chatterji. JJ. ' SAKALDIP SlNGH v. 

IMRIT BARHI. 10 P. L. T. 630 = 120 I. C. 292 = 

A. I. R. 1930 Pat. 71. 

—S. 11-Applicability and scope-Jurisdiction. 

-A previous decision of Revenue Court holding 

that a suit was not maintainable in Revenue Court does 
not act as res indicates in a subsequent suit in revenue 
Court between the same parties regarding the same land. 
{Mukcrji. J.) 1WALA DEBI V. AMIR SlNGH. 

10 L. R. A. Rev. 173 = A.I.R. 1929 All. 132. 

—S. 11—Applicability and scope—Not exhaustive. 

-S. 11 is not exhaustive of all the instances of res \ 

judicata. (Kemp and Murphy , //.) RaOJI N.ARAINJI 
v. Ratansi Kanji. A. I.R. 1930 Bom. 431. 

—S. 11—Applicability and scope—Obiter. 

__—A remark in the nature of an obiter dictum which 

is not the basis of a decree, cannot operate as res judi¬ 
cata. {Bhide,/.) PREM Das ?vSarbalaud. 

114 I. C. 331 = A. I. R. 1929 Lab. 225. 

—S. 11—Applicability and scope—Over valuation. 

-Arbitrary or over-valuation of second suit will not 

prevent the application of res judicata. {Ashworth and 
Iqbal Ahmad , J J.) TAMIZUN-NISSA BlBI v. SYED 
Mohammad Husain. 25 A. L. J. 1035 = 

108 I. C. 462 = A. I. R. 1928 All. 127. 

—S. 11—Applicability and scope — Preliminary 
and final decree. 

-Appeal from preliminary decree pending—Final 

decree passed is valid. {Mukerji and Niamatullah , 

jj.) Khair-un-nissa Bibi v. Oudh Commercial 
Bank, Ltd. i 1929 A. L. J. 480 = 119 I. C. 610 = 

* 51 All. 640 = A. I.R. 1920 All. 287. 

—S. 11—Applicability afid scope—Scope. 


_S. 11 of the Civil Procedure Code does not ex¬ 
haustively state the whole law of res judicata. The effect 
of the section is not to supersede the general principles 
on the subject. ( Wazir Hasan , A. J. C.) GAURf MlSRA 
v , MOHAN. 80 1.0. 847 = A. I. R. 1925 Oudh 118. 

--The principle which prevents the same case from 

being twice litigated is of general application and is not 
i limited by the specific words of the Code of Civil Proce- 
| dure in this respect. 43 Cal.694 ; A.I.R. 1922 P.C. 253, 
Foil. {Mookerjee and Suhrawardy , JJ.) DWIJFNDRA 

Narain roy v. Joges Chandra De. 

39 C. L. J. 40 = 79 I.C. 520 = A. I. R. 1924 Cal. 600. 

-An appeal against a preliminary decree filed on a 

date subsequent to the date of the final decree is barred 
but in the circumstances of the case the appeal was 
allowed to be converted into an appeal from final decree. 
{Mookerjee and Suhrawardy , JJ.) NANIBALA DASI 
V. ICHHAMOYF.F DASI. 40 C. L. J. 291 = 

84 I. C. 674 = A. I. R. 1925 Cal. 218. 

-Principle is to avoid repeated litigation as to 

same matter. {Wazir Hasan , A. J. C.) GaURI MlSRA 
v . MOHAN. 80 I. C. 847 = A. I. R. 1925 Oudh 118. 

-Decision in previous suit when res judicata. 

( Mears , C. J . and Banerji. J.) BARU MAL v. SUNDER 

LaL. 21 A. L. J. 330 = 4 L. R. A. (Rev.) 165 = 

72 I. C. 155 = A. I. R. 1924 All. 10. 

—S. 11 —Applicability and Scope—Rent suits. 

-Decisions in rent suits do not operate as res 

judicata. ( Kinkhede , A. J. C.) TULARAM v. MT. 
SUN RATI. 79 I. C. 621= A. I. R. 1924 Nag. 422. 

—S. 11 —Applicability and Scope—Same proceed 
ings. 

-- Definite order cannot be set aside except on review 

by the same Judge or his successor though S. 11 does not 
appfy. 

On general grounds when a definite decision has been 
given between the parties on any matter in controversy 
and such decision purports finally to adjudicate on such 
matter, it is not competent to the same Judge or his 
successor in office to set aside the former decision in the 
same proceeding. The parties, if they consider them¬ 
selves aggrieved have their remedy by review or appeal 
to suDerior Courts. A.I.R. 1924 P. C. 202, Foil. {Jai 
LaC J.) Sher Khan v. Prabh Dayal. 
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'C. P. CODE (1908), S. 11 ^-Applicability and scope 

—Same proceedings. 

7 Lah. L. J. 319 = 26 P. L. R. 587= 90 I. C. 683 = 

A. I. R. 1925 Lah. 507. 

-The principle of res judicata is applicable to all 

orders passed in the same suit between the same parties 
when the question arises in subsequent proceedings in 
the suit. 48 Cal. 409 (P. C.), Foil. (Kumaraswami 
Sastn, J.) ABDUL WAHAB v. RaKIA BlBI SAHEBA. 

..73 I. C. 903 = A. I. R. 1924 Mad. 406. 

It is difficult, if not impossible, to ansA'er in 
.general terms a question as to whether a whole class of 
cases can or cannot be held to be barred by the principle 
of res judicata. (Wazir Hasan, Ag. C. J. Misra and 
Julian, JJ.) KEDAR NATH v. BaLDEO PRASAD. 

6 O. W. N. 191 = 116 I. C. 200 = 4 Luck. 603 = 

c „ A . .A. I.R. 1929 Oudh 172.(P.B.). 

b. ll Applicability and scope—Scope. 

’ The piinciple of conclusiveness of a decree is 
much wider than the terms of S. 11. A I R 1921 P C 
H and A. I.R. 1922 P. C. 80, Foil. (Wazir Hasan 
■and Raza, //.) DURGA PRASAD v. JAGATJ1T SlNGH. 

3 Luck. 487 = 5 0. W. N. 265 = 

_ . . 112 T C. 169 = A. I.R. 1928 Oudh 359. 

Section cannot be extended to cases not strictly 
■covered. 

It would not be right on the part of a Court to extend 
o. 11 to cases which cannot be brought within the four 
corners of it. 29 Cal. 707 (P. C ). Foil. (Devadoss, J.) 

Venkatappayya V. Venkatachalapathi Rao. 

99 I. C. 989 = A. I. R. 1927 Mad. 450. 

. The general doctrine of res judicata has no appli- 
•cation to a case which is clearly governed by, and comes 
within the purview of S. 11, C. P. Code. (S/iadi Lai, 
•6./. and Ag/ia Haider, /.) QaSIM ALI v. PURAN 

MaL - 1171. C. 68. 


C. P. CODE (1908), S. 11—Applicability and scope 
—Untenable claim. 

-For the application of the principle of res judi¬ 
cata it is not necessary that the subject-matter, in the 
sense of the property, involved in the two suits should 
be the same. ( Wazir Hasan , A. J. C.) ALI MOHAM¬ 
MAD Shah v. Gauri Shankarlal. 

2 O. W. iST. 430 = 12 O. L. J. 524=89 I. C. 282 = 

A. I. R. 1925 Oudh 444. 

-It is not necessary to the application of the 
rule of res judicata that the subject-matter of the two 
suits should have been identical. It is enough if the 
issue determined is the same. 12 I. A. 16, Foil. 

Mahant Ram Das v. Bhagwan 
12 0. Jj. J. 248 = 88 I. C. 985 = 

2 0. W.N. 292 = 29 O. C. 93 = 
A. I. R. 1925 Oudh 390. 
S. 11—Applicability and scope—Third party. 

—Observations in a judgment relating to a different 

u I _ - I. _ _ _ 1.1 » • . 


(Daniels, J. C. j 
RUN WAR. 


- General doctrine of res judicata. 

If a case is covered by the provisions of S. 11, 
the general doctrine of res judicata cannot be invoked. 
\Shadi Lai, C. J. and Ag/ia Haider, J.) QaSIM ALI v. 
PURANI MAL. U7 j C 6 g 

—General principles of res judicata cannot be in- 
yoked for cases covered by S. 11. Case-law discussed. 
(Suhrawardy and Mukerji, //.) GaNGAPROSaD 

Choudhuri v. Kuladananda Roy. 

44 C. L. J. 399 = 30 C. W. N. 415 = 94 I. C. 235 = 

. . A.I. R. 1926 Cal. 568. 

“ Where it is contended that an issue should not 
be re-tried inasmuch as it was directly and substantially 
tried in a former suit between the same parties, the 
•question as to be determined upon the provisions of 
S. 11 of the C, P. Code, and it is not open to rely upon 
the principle of finality which forms the basis of the 
general law of res judicata apart from those provisions. 
° Bom. 387, Dist. ( Mukerji, J.) CHHADEK Karikar 
■v. Sayad Ali Kaviraj. 851. C. 979 = 

A. I. R. 1925 Cal. 1046. 

- Personal estoppel. 

The rule of res judicata does not create any right 
•or interest in the property, though it may indirectly 
affect the rights of persons against whom it is effective. 
The rule is a rule of personal estoppel and does not 
attach itself to property. (Hapier and Krishnan, JJ.) 

Rajeswara Sethupathi v. Ramanathaswami. 

44 Mad. 514 = 63 I. C. 205 = 
A, I. R. 1921 Mad. 306=41 M. L. J. 288. 

— S. 11—Applicability and scope—Subject matter. 

—S. 11 only requires that the issue, and not the 
subject-matter of the suit, should be common. (Curgen- 

wen, j.) Pattrachariar v. Alamelumangai 

AMMal. 25 M. L. W. 11 = 100 I. C. 40 = , 

A. I. R. 1927 Mad. 273. I 
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matter though connected cannot bind a third party and 
the judgment itself cannot be evidence against him. 
(Ramesam and Cornish, JJ.) L. V. NARSIMHA SaS- 

tri v. Official assignee, Madras. 

1930 M. W. N. 396 = A. I. R. 1930 Mad. 751. 

Where in a previous suit between the husband 
and wife it was decided that there was no divorce, on the 
husband’s suit for restitution of conjugal rights against 
his wife and father in-law, 

Held, that the question of divorce was res judicata 
and that the father-in-law could not be permitted to 
agitate it again. Held, further, that though S. 11, C. P. 
Code, had no application when the question was raised 
by the father-in-law yet that section was not exhaustive 
and that rules of justice should not be interpreted so as 
to operate against the course of justice. (Mukerji, J.) 
Mt. Khatoon Bibi v. NAZIAP. 78 I. C. 1049 = 

A. I. R. 1924 All. 815. 
—S. 11—Applicability and scope—Under protest. 

— -Accepting a decision and acting in accordance 
with it under protest does not prevent its being Res 
judicata. (Dawson Miller , C. J. and Jwala Prasad, 

J.) Mahadeo Prasad Sahu v. Gajadhak Prasad 
Sahu - 1 Pat. L. R. 145 = 731. C. 359 = 

A. I. R. 1924 Pat. 362. 

~ s - H—Applicability and scope—Unnecessary 

suit. J 

" Finding in unnecessary suit can create res 
judicata. 

A finding contained in a decree in a suit which the 
plaintiff was not bound to institute but which he as a 
fact instituted can very well operate as res judicata. It 
is not the law that a finding given in a suit which is 
perhaps an entirely useless suit and need not have been 
instituted at all does not create res judicata in a subse¬ 
quent suit whichc oncerns the same matter if the remain¬ 
ing requirements of law as found in S. 11 have been 
fulfilled, ( Abdul Raoof and Moti Sugar, J y.) Hathi 
Khan v. Mt. Almo. 781, c 3 = 

A. I. R. 1925 Lah. 160. 

—S. 11—Applicability and scope—Untenable claim 

-—Bar of res judicata cannot be got over by adding 
untenable claim in the later suit. (Odgers, J.) Vela- 
YUDA Pandaram V. Sundara. 23 M. L. W. 653 = 

95 I. C. 968 = A. I. R. 1926 Mad. 829 = 

51’M. L. J. 630. 

Applicability—Co-sharers — Ejectment suit by 
sonie only of—Dismissal of, on ground of non-joinder 
of the others—Effect of, in subsequent suit by ejectment 
by same co-sharers who were plaintiffs in prior suit. 

In the former ejectment suit only two co-sharers sued. 

The suit was dismissed on the ground that all co-sharers 
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—Untenable claim. 


had not sued. There was no appeal against that order I 
as there could have been. In the District Judge’s - 
Court later in a case of profits it was held in appeal that 
the other two co-sharers alluded to in the former suit j 
were not entitled to profits from the sir as their names ( 
were not set down as siniars with the two who were the a 
plaintiffs in the former suit and who were the only j 
plaintiffs in the later suit. In a fresh suit for ejectment 
by the plaintiff’s co-sharers, held* that the principle of 
n s judicata applied and that the later suit for ejectment 1 
should be dismissed on that ground. {Pirn, S.M. and Me J 
Hair, J. M.) TUL'VA v. RAUF-UD-RIN. 13 R. D. 169. i 

—S. 11 —Applicability. 

- -Issue unnecessary but invoked by party. 

Where a person instituted a suit against another for 
possession of certain trees on the ground that he was 
their owner and the defendant contended that the 
plaintiff was only the mortgagee and not the owner and 
thereupon an issue was framed on the point and the 
Court decided that the plaintiff was only a mortgagee 
and granted relief to him as a mortgagee, 

Held, that, the plaintiff himself having raised the 
question whether he was the owner and not the mort¬ 
gagee, the finding thereon, even though unnecessary, 
operated as res judicata again>t him. yBoys, J.) MT. 

Kamela Bibi v. Racak Husain. 118 I. C. 168. 
_S. ii—Applicability—Landlord and tenant— 
Different lands. 

Where the question in the previous suit was whether 
certain land entered as qabzadari should be recorded as 
ordinary tenancy without rent and the subsequent suit 
related to certain land which wa< recorded as bila lagan, 
held, that the later proceeding was not barred by res 
judicata. ( Srivastava , /.) BAKHTAWAR SlNGH v. 

Dambar. . 13 D - 114 - 

_Appeal against adverse findng is not rendered 

incompetent because of another suit having been filed to 
contest that finding. (Adami and lVort> JJ.) RaGHU- 

nandan Prasad v. Ghananand. 

11. P L.T.483 = A. I. R. 1930 Pat. 521. 
—S. 11 —Cause of action. 

_Where the cause of action in two suits are 

different the estoppel by res judicata should be restricted 
to questions of fact and mixed questions of fact and 
law and should not be extended to pure questions of law. 
(Snhrawardy, J. Dubitante.) 11C. L. J 461, Foil. 

(,Suhrawardy and Jack. JJ.) IIRIDAY NATH ROY v. 

Akhil Chandra Roy. 49 C. L. J. 357 = 

A. I. R. 1929 Cal 445. 

--The test as to whether a previous adjudication 

operates as a bar to a subsequent adjudication of the 
same matter does not lie in the fact as to whether the 
two causes of action are different or the same. 12 O. 
C. 347; 20 All. 110 affirmed in 24 All. 429 (P.C.), Foil.; 
A I. R. 1924 Pat. 265, Ref. {IVazir Hasan, Ag. C. J. 
Misra and Pul l an, JJ.) KEDAR NATH v. BALDEO 
PR \SAD. 6 0. W. N. 191 = 1161. C 200 = 

4 Luck, 603 = A.I.R. 1929 Oudh 172 (F. B.). 

■- Alienation by Hindu father set aside. 

Plaintiffs purchased a certain property from a Hindu 
father and the sale was subsequently cancelled in a suit 
by the sons to set it aside on their depositing a certain 
sum in Court. Plaintiffs sued the sons of vendor, for 
the balance of the purchase-money. 

Held, that the suit is not barred by the principles of 
res judicata as money paid to the father as considera¬ 
tion for the sale at the time of the sale cannot be regard¬ 
ed as a debt of the father until the sale had been set 
aside and the right of the vendee to get back the sale 
consideration from the father has accrued. ( Dalai and 


C. P. CODE (1908), S. 11—Cause of action. 

Pull an, JJ.) RAGHUNATH PRASAD v. RAM BHA- 

ROSE. 100 I.C. 745 = A. I. R. 1927 All. 421. 

- Ejectment suit. 

The right to sue for ejectment accrues from year to- 
year, and therefore the withdrawal of a previous suit for 
ejectment does not bar a subsequent suit for ejectment 
against the same party. ( Sulaimau, J.) KU.MARI 7/. 
ADIT MISIR. 89 I. C. 379 = A. I. R. 1926 All. 34. 

- Right not available before. 

Where at the time of a declaratory suit the plaintiff 
has not acquired title by adverse possession his sub¬ 
sequent declaratory suit on the basis of adverse posses¬ 
sion is not barred by res judicata. (Harrison and Dalip 
Singh, JJ.) DF.Bl SAHA! V. RAMJI LAL. 

27 P. L. R. 617 = 97 I. C. 170 = 

A. I. R. 1926 Lab. 668. 

- Purchaser from Hindu coparcener. 

A paitition suit by a purchaser of a coparcener’s in¬ 
terest in a joint Hindu family is not barred by a prior 
decision against him for declaration of his right to pos¬ 
session under O. 21, R. 103. ( Spencer and Odgers, JJ .} 

Shanmugam Pillai v. Panchali Ammal. 

49 Mad. 596 = 23 M. L. W. 551=95 I. C. 209 = 

A. I. R. 1926 Mad. 683= 50 M. L. J. 681. 

- Suit for possession was dismissed by \st appellate 

Court on ground of adverse possession of defendant. In 
second appeal the plea of adverse possession was not con¬ 
sidered but suit was dismissed on ground of limitation. 

; Second suit by plaintiff against same defendant for 
possession on differ nt cause of action is not barred. 

When the decision of a lower Court is appealed to a 
superior tribunal and chat tribunal tor any reason does 
not think fit to decide the matter, it is left an open ques¬ 
tion and hence the second suit is not barred on the ground 
of res judicata. 8 Cal. 631 ; 24 Cal. 616 (P.C.) ; 7 Cal. 
381; 45 Cal. 442 (P.C.) and 6 Bom. 110, Ref. ( Chatter- 
jec and Cuming, JJ.) NR1PENDRA NATH BHOWMIK 
v. BASANTA KUMAR LaHIRI. 29 C.W.N. 861 = 

89 I. C. 207 = A. I. R. 1925 Cal. 1195. 

- Right to immediate possession and right to recover 

possession at some future time. 

Heirs of a deceased Mahomedan sued his widow for 
immediate possession of his property held and retained 
by the widow in lieu of dower, on the ground that her 
dower-debt had already been satisfied. They also claim¬ 
ed mesne profits for some peiiod before and during 
suit. The suit was decreed on condition that the plain¬ 
tiffs were to pay to the widow certain amount as the 
balance of dower, within a certain time. The sum was 
not paid and the suit thus stood dismissed. The widow 
thereupon gifted away the property mentioning in the 
gift deed that she had become absolute owner of the 
property. 

Held, that the effect of the non payment by plaintiff 
in the prior suit had not the effect of conferring absolute 
estate on the widow and ‘ the decision in the prior suit 
, did not extinguish plaintiff’s right to claim possession 
at any future time, a question different from that 
adjudicated, a right to immediate possession. {Lord 
Atkinson.) MT. MAINA v. VAKIL AHMAD. 

52 1. A. 145 = 47 All. 250 = 86 I.C. 579 = 
27 Bom IE. 796 = 23 A.L.J. 115 = 30 C.W.N. 673 = 

. 6L.R.P.C 25 = 2 OWN. 180= 

A. I. R, 1925 P. C. 63 = 48 M. L. J. 667 (P.C.). 

- Reliefs same. 

f When the causes of action are different it cannot be 

- said from the mere fact that the same relief is claimed 

- in both, that the later suit is barred by reason of the 

t earlier suit. 29 Mad. 153, Foil; {Dmidoss, J.) KaRIP- 
e PAY1 KATHIRI v. K. K ANN AN. 86 I. C. 949 = 

/ A. I. R 1925 Mad. 1172 
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C. P. CODE (1908), S. 11—Cause of action. 


•Suit for accounts. 


Subsequent suit is barred under S. 11, where the sub¬ 
sequent suit is exactly of the same nature as the pre¬ 
vious suit with the difference that the date from which 
the accounts are asked for in the later suit is a few years 
later than in the previous suit. ( Maclcod , C. J. and 
Crump, /.) SlDAGAVADA KANAGAVADA v. RaM- 
CHANDRA BABAJI. A. I. R. 1924 Bom. 118. 

- Different. 

Where there are two agieements to sell two consign¬ 
ments of mohua a suit for damages for failure to deliver 
one consignment and a decree thereon do not bar a fresh 
suit on the agreement to deliver the second consignment. 
{Drake-Brockman, J. C.) JODHRaj v BYRAM. 

7 Nag. L. J. 25=831. C. 309. 

- Suit for possession—Previous suit for declara¬ 
tion no bar. 

The dismissal of a suit of the reversioner for a decla¬ 
ration that he was the next reversioner during the life¬ 
time of the widow on the occasion of transfer by her by 
way of gift is no bar to a subsequent suit for possession 
of the property. (Gokul Prasad, /.) RamjaS v. Mt. 
SARTAJ1. 70 I. C. 635 = A. I. R. 1922 All. 401. 
- Scheme suits. 

Though a scheme of management was asked and pre¬ 
pared by the trial Court in a previous suit the first appel¬ 
late Court gave a personal direction to the trustee and 
the High Court thought it sufficient. No finding was 
given on the question of scheme. The present suit so 
far as it prays for a scheme, being based on a different 
set of facts which came into existence at least partly 
after the previous suit had been filed and on a different 
sanction newly obtained from the Collector was held to 
be not barred. ( Spencer and Krishnan, J J.) GOVINDA- 
SWAM1 NAIDU V. UCHAPPA GOUNDAN. 

70 X. C. 579 = 1922 M. W. N. 477 = 

A. I. R. 1922 Mad. 413. 

- Previous decree for cess. 

A previous decree for cess does not operate as res 
judicata as a cess is a recurring charge. ( Jvoala 
Prasad and Ross, JJ.) PlTAMBER CHAWDHRY v. 

Shaikh Rahmat Ali. 1 p a t. 218 = 

65 I. C. 138 = 1922 P. H. C. C. 167 = 

3 Pat. L. T. 282 = A. I. R. 1922 Pat. 303. 

Mortgage—Suit for interest—Subsequent suit 
for mortgage amount. ■, 

A mortgage deed contained a distinct and separate 
covenant to pay interest. The mortgagee sued for 
interest alone based on this covenant, obtained a money 
decree and in execution thereof got the mortgaged pro¬ 
perty sold in execution, free of his mortgage. He then 
sued for payment of the mortgage money out of the 
sale proceeds deposited in Court but his suit was dis 
missed. Thereupon he filed a suit on the mortgage 
itself. • , .. • . 

Held, that the previous suits did not operate as a tar 
under O. 2, R. 2, inasmuch as the cause of action in 
those suits were different from the one in the present 
suit, n r-\\\ , / 

_ Held further , that if no mortgage decree could be 
given on other grounds, a money decree for the mort¬ 
gage amount will be barred>ither under O. 2, R. 2 if no 
such relief was asked for in the previous suit or under 
S. 11 if such relief was asked for and not granted. 
(Brown; A. J. C.) MAUNG : KVIN (iPgIJ? v. Ma PWA 
Me. j .... :; x 4 JJ. B. R. 62=641. C. 953 = 

«' A. I. R, 1922 U. B. 1. 

- Rent suits. ; , ;j 

iIt is said that the party is bound by the decisions 
in .the rent suits which operated. tas res judicata ., If 
this iwere tjiedaw, it,-would, indeed, / be very strange ; 


C. P. CODE (1908), S. 11 —Co-defendants—Con¬ 
flict of interest. 

but having regard to the facts of this case and having 
regard to the way in which the rent suits were disposed 
of, we are of opinion that this is not the law.” In this 
case, the former suit was for payment of rent and the 
new suit for fixation of fair and equitable rent under 
! very different set of circumstances. The causes of 
action were therefore different. But the general ques¬ 
tion was left open. (C.C. Ghose and Chotzner, JJ.) 

Debi Prasad Bhakat v. Official Trustee of 

Bengal. 37 C. L. J. 314 = 72 I. C. 1013 = 

A. I. R. 1923 Cal. 333. 

- Decision in respect of non existing right. 

An adverse decision as to plaintiff’s right to impeach 
a transfer which was then not a valid transfer but only 
one of spes successions is not res judicata as regards his 
subsequent suit to impeach the same transfer after the 
limited owner’s death. (Shadi Lai, C. J. and Wilber - 
force, J ) BUTA SlNGH v. JHANDU. 

1 3 L. L. J. 211 = 611. 0. 375 = A.I.R. 1921 Bah. 133. 

j - Rejecticm of plaint. 

Under a compromise A and B were bound to pay 
maintenance to C every year. A paid the whole amount 
for two years and sued B for contribution. The appel¬ 
late Court rejected the plaint as disclosing no cause of 
action because the compromise did not contain any 
clause as to contribution. A then sued again on the 
same cause of action and the same subject-matter. 
Held, the suit was barred. (Sadasiva Aiyar and 
I Napier, JJ.) SANTHA NaTH AMMaL v. ISSaKI 

SuppaN ASSaraN. (1920) M. W. N. 616 = 

60 I. C. 694 = 12 M. L. W. 457. 

1- Suit for declaration—Dismissal for default — 

I Subsequent suit for possession. 

A suit for declaration that an alienation in favour of 
the defendant is invalid was dismissed for default. The 
plaintiff subsequently sued for partition and possession of 
a share. Held, the cause of action being different, the 
suit is not barred. R. 9 bars a suit where the cause of 
action is the same. (Ayling and Krishnan, JJ.) ASIA 

Bivi v. Sehu Mohammad Rowther. . 

60 I. C. 201 = 12 M. L. W. 431 ,= 39 M. L. J. 412. 

Co-defendants. 

Conflict of interest. 

Constructive res judicata. 

Finding not in decree. 

Ingredients. 

Necessary Decision. , . . 1 

No issue between. 

Partition suit. 

Pro forma defendants. 

< Substantially in issue. 

—S. 11—Co-defendant—Conflict of interest. 

- Suit by reversioner. 

One of the two reversioners brought a suit to 
obtain possession of half of the property sold by a Hindu 
widow making the other reversioner K z co-defendant 
with the vendee. K was not a contesting defendant 
to the suit. The suit was decreed on the finding that 
the sale was not for legal necessity. . Subsequently K 
sued the same vendee to obtain possession of the other 
half of the property and it was contended that the find¬ 
ing regarding legal necessity in the previous suit was not 
binding on the vendee inasmuch as K was not a contest 
ing defendant in that suit. ; ' 

Held, that though K was not ,a contesting defendant 

there • was an issue between K and the vendee, viz ’ 
whether the sale was binding on the reversioners and 
K was equally interested in the issue with the plaintiff 
in the previous suit and as it was necessary tp decide 
that issue in order to grant relief to ‘, the plaintiff the 
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c P. CODE (1908), S. 11 —Co defendants—Conflict! C. P. CODE (1908), S. 11—Co defendants—Oon- 


of interest. 

decision operates as res judicata in the subsequent suit. 
\ I R 1^25 Cal. 431, Appr. ; A. I. R. 192 d Lah. 89, 
i)ist ■ -\ 1 R. 1922 All. 19 and A. I. R. 1924 Nag. 
42y.Rel.on. (Jackson, A. J. C .) GOVIN L> v .. JANKI 

2GN.L.R. 121 = 1211.0.41 = 
A. I. K. 1930 Nag. 3. 

-- Inter pleader suit. 

An inter-pleader suit from its very nature, as de¬ 
scribed in S. 88. C. P. Code, is a suit in which several 
claimants are to be deemed to be claiming adversely to 

each other. Consequently though a widow who adopts 

a son and another person who is adopted by a co-widow 
are arrayed in that suit on the same side as defendants, 
vet they must be deemed to be claiming adversely to 
each other. If in such a suit the latter puts forward his 
adoption by the widow under the powers conferred 
upon her under the will of her late husband it is the duty 
of co-widow to contest the said adoption, both in respect 
of the factum as well as its validity, by filing a written 
statement to that effect. If she does not do so tn spite 
of the fact that she is represented by a pleader on the 
date when the issue relating to the adoption was 

framed on the pleadings of other defendants she must 

be deemed to have raised the point, and if the Court 


structive Res judicata. 

affect their reversionary rights and in that case it was 
decided that all the consideration had not passed and 
that necessity was not proved. 

Held, that the decision did not pieclude a suit for 
possession by the mortgagee against the mortgagor as 
there was no conflict of interest between mortgagor and 
mortgagee in the previous suit. 77 P. R. 1894, Foil.; 
103 P. R. 1912, Dist. ( Broadway and Wilber force, 
//.) dewa Singh v. Gokal. 3 L. L. J. 295= 

67 I. C. 881 = A. I. R. 1921 Lah. 25. 

--If there is a conflict of interests amongst the 

co-defendants and the judgment defines their real rights 
and obligations inter se , the decision is res judicata 
between them and will bar the same matter being litiga¬ 
ted by one of the said defendants against the other : 
Case-law discussed. {Tyabji, A. J. C.) NlAMAT v. 

UMAR. 96 I. C. 406 = A.I.R. 1926 Sind 282. 

- Res judicata applies if conflict of interest existed 

and if decision of suit rested on the issue. ( Sulaiman 
and Daniels , J J.) MaHIP NaRAIN v. MaNNU SlNCH. 

47 All. 778 = 23 A.L.J. 453 = 88 I.C. 130 = 
6 L.R.A. (Civ.) 385 = A.I.R. 1925 All. 546. 

-Where the plaintiffs and defendants in the subse 


nuent suit were arraved as two sets of defendants in the 
decided it adversely, the matter must be deemed, under j p rev ioas suit and therein they contested with each other 
Fx l 4 to S. 11, C. P. Code, to be a matter directly and on a p 0 i nt of relationship, 


U y »)1 fc-f ^ 1*1 V/» * • --— - - C/ll ** --- -- * ' 

substantially in issue in that suit and it is no more open //,/,/, that that point was res judicata in the subse- 

. on/i iY\a voiiriitv nf thp ndon- ___ Mf.hr Dad v. Moh 4\f. 


to her to contest the factum and the validity of the adop- 
tion in a subsequent suit, the decision in the previous 
suit operating as res judicata against her. (fiekar 

^RH 7' 7 ) ABDU 1 H L A C.” 33”i08 I. 0“ 
ALI KHAls. A. I. R. 1928 Oudh 155. 

-- Gift—Suits to set aside. 

Donor’s heirs challenging gift on the ground of 
insanity of donor— Donor and donee both made defend¬ 
ants and they successfully contesting suit—Subsequent 
suit bv donor to cancel gift on the same ground is not 
b irred nor was the plaintiff equitably estopped from 

chaUeoFing «>< »«■ (W -»”«'•/> j ' 
PRASAD a- BHULA1 MUSIR. ^ £ O.MTj 

•A matter may be res judicata in a subsequent 


suit although the parties in such subsequent suit were 
arrayed as co-defendants in the previous suit, if the 
matter in dispute in the second suit was directly and 
substantially in issue in the former one, especially when 
there is a contest inter se between the defendants in the 
previous suit and their rights are then fully adjudicated 
unon ( Findlay . /. C.) KUNHAI VyaNKaT RaO 
GUJOR. 103 I C - 701 = A. I. R. 1927 Nag. 369. 

__ -Suit by third party—Martgagor and mortgagee 

CIS d(f*iftdCLtltS • 9 | ' 

Money spent by mortgagee in possession in defending NAIR v. ABDUR KAHIMAN. 

his title as a mortgagee in a suit brought by a third 

party in which both the mortgagor and the mortgagee 
were joined as defendants can be tacked on to the 
mortgage money under S. 72 and also on the ground 
of rn judicata l>etween mortgagor and mortgagee where 
♦he finding in the suit was that the mortgagee could add 
that amount to his mortgage money and recover it when 
the mortgagor seeks to redeem the property. {Stiuirt, 

C. J and Misra , /.) HARDEO BaKHSH DEPUTY 
Commissioner, Sitapur. 1 Luck. 367= 

29 0 C. 336 = 13 O. L. J. 303 = 3 0. W. N. 304 = 

98 I. 0. 542 = A. I. R. 1926 Oudh 281. 

Mortgagor and mortgagee as co-defendants. 


quent suit. (Campbell , /.) MEHR DAD v. MOHAM¬ 
MED ALI Shah. 26 P.L.R. 604 = 7 L.L J. 195 = 

90 I.C. 250 = A.I.R. 1925 Lah. 434. 

-As regards co-defendants, adjudication which is 

necessary to give the proper relief to the plaintiff is res 
judicata as between the co-defendants as well, provided 
there is a conflict of interest. (Walsh and Ryvcs , //.) 
Ram Prasad v. Mahabir. 46 All. 220 = 

22 A.L.J. 91 = 79 I.C. 803 = 5 L.R.A. (Civ.) 71 = 

A.I.R. 1924 All. 310. 

- Res judicata as between parties arrayed on same 

side does not arise in absence of active controversy 
between them and of the necessity for adjudication 
between them for granting relief to plaintiff. {Kin 
khede , A. /. C.) LUX MAN v. JANOO. 

20 N.L.R. 197 = 80 I.C. 389 = A.I R. 1924 Nag. 429. 

•-Co-defendants—No conflict of interests—Deci¬ 

sion does not operate as res judicata. ( Stuart , /.) 

Kali Din v. Madho. 77 I.C. 862 = 

A.I.R. 1923 All. 169. 

-Co-defendants—Previous suit for ejectment—No 

contest between defendants—Decision is not res judicata , 
on the question of validity of partition deed where it 
was not necessary for one of them to raise the question 
of the validity of the partition in the previous suit 
{Kumaranvami Sastri and Devadoss , JJ.) MADHAVAN 

771.0.917 = 
A.I.R. 1922 Mad. 404. 

-Consent decree—No conflict of interest between 

co-defendants—Decree is not res judicata. {Chatterjea 
and Panton , //.) RAJENDRA KUMAR v. BlSWARUP 

Day. 35 C. L. J. 173 = 64 I. C. 603 = 

A.I.R. 1921 Cal. 632. 

Co-defendant not necessary party—No conflict of 


' Where the previous suit was one brought by minor 
reversioners for the usual declaration that the alienation, 
being wanting in consideration and necessity, should not 


interest—Decision is not res judicata. {Leslie femes 
and Broadiuay . //.) MKHRA v. DEVI DlTTA MaL. 

2 Lah. 88 = 3 L.L. J. 223 = 62 I.C. 665 = 
i 1 72 P.L.R. 1921 =A.I.R. 1921 Lah. 47. 

—S. 11—Co defendants—Constructive Res Judi¬ 
cata. • ~~ 

-Constructive res judicata principle is not applica¬ 
ble between co-defendants inter se. {Suhraboardy and 
Mukerji, //.) GANGAPARSAD CHOWDHRY v. KULA- 
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C.P. CODE (1908), S. 11—Co-defendants—Finding 
not in decree. 

DANANDA ROY. 44 C.L.J. 399 = 30 C.W.N. 415 = 

94 I.C. 235 = A.I.R. 1926 Cal. 568. 
—S. 11—Co-defendants—Finding not in decree. 

-Where suit is dismissed, tindings in judgments 

as between co-defendants not embodied nor implied in 
decree are not res judicata nor appealable. Case-law 
discussed. ( Ramesam and Reilly , //.) P. VENKOBA- 

charlu v. S. Radabayamma. 

1924 M.W.N. 867 = 22 M.L W. 384 = 85 I. C. 868 = 

A.IR. 1924 Mad. 858 = 47 M.L. J. 612. 

—S. 11—Co-defendants—Ingredients. 

For the decision in a suit to operate as res 
judicata between co-defendants therein, it is necessary 
(1) that there should be active controversy between the 
co-defendants, and (2) that an adjudication inter se 
between the co-defendants should be necessary to give 
the appropriate relief to the plaintiff. 33 M. L. J. 740, 
Foil. ( Madhavan Nair and Thiruvenkatachariar , 

//.) Savithri Bayi v. K. Achutan. 

119 I. C. 167 = A.I.R. 1929 Mad. 638. 

-*It is only when the determination of the ques¬ 
tion as tetween co-defendants is necessary for the 
determination of the plaintiff’s claim that the decision 
as between co-defendants would operate as res judicata. 
If such determination as between co-defendants were 
not necessary for the decision of the plaintiff’s case such 
decision would not operate as res judicata . Whenever 
the contest between co-defendants is not indicated and 
included in the plaintiff’s action itself, then it follows 
that for the purpose of a decision operating as res 
judicata as between co-defendants there must have been 
actually a conflict or issue raised as between them and 
that such conflict or issue must have been necessary for 
the determination of the plaintiff’s case or claim: A.I.R. 
1922 Mad. 452 (F.B.), Foil.; 11 Bom. 216, Rel. on.; 25 
Bom. 589; 18 All. 59 and 33 M. L. J. 740, Dist. A filed 
a suic against P , a tenant, for possession and rent and 
joined B and C as co-defendants. In the plaint A 
admitted that the property belonged to A , B and C. 
B contested that C had no interest in the property. 
C remained ex parte. The suit was decreed and posses¬ 
sion also decreed in favour of A and B in two equal 
shares. Later on C sued A and B for partition, ascer¬ 
tainment, and delivery of one-third share in the pro¬ 
perty. The defence was that the decision in the previous 
suit was res judicata. 

Held , that the suit was not so barred, (Jackson and 
Srinivasa Aiyangar , J J.) GOPAI.A v. GOPALA- 
KRISHNA. 1928 M.W.N. 321 = 110 I.C. 596 = 

A.I.R. 1928 Mad. 630. 

-Notwithstanding the dismissal of the plaintiff’s 

suit, the decision can be held to operate as res judicata 
as between co-defendants but, it should be necessary to 
decide on the conflict between co-defendants in order 
to give to the plaintiff the relief appropriate to his suit, 
and the judgment should contain a decision on the 
question as between co-defendants. Case-law reviewed. 
(Suhrawardy and Mukerji, //.) GaNGAPRaSaD 
Chowdhry v. Kuladananda Roy." 

44 C.L J. 399 = 30 C.W.N. 415 = 94 I.C. 235 = 

_ A.I.R. 1926 Cal. 568. 

-Conflict of interest between co-defendants and 

necessity to adjudicate on that dispute to give relief to 
plaintiff are necessary to make the decision res judicata 
between them. (Das and Foster , //.) MAHARAJ 

Bahadur Singh v. a. H. Forbes. 

1926 P. H. C. C. 249 = 97 I. C. 205 = 
A.,;,'.. A.I.R. 1926 Pat. 478. 

-Ordinarily the doctrine of res judicata does not 

operate as between co-defendants and the Court applies 


C. P. CODE (1908). S. 11—Co defendants-Neces- 
sary decision—Effect of. ' ■ 

the doctrine with considerable caution as betHveen 
co-defendants; this doctrine has been applied as 
between co-defendants where there is a conflict of 
interest as between them, where it is necessary for the 
Court to decide the conflict and where the judgment 
clearly decides the question as between those co-defen¬ 
dants. 36 Cal. 193; 31 Cal. 95 and 35 C. L. J. 173. 

Ref. (Greaves and Chakravarty , //.) HALADHAR 

Das Janti v. Nagendra Nath Monpal. 

51 Cal 997 = 84 I.C. 846 = A.I.R. 1925 Cal. 431. 

-For an adjudication to be res judicata as 

between co-defendants three conditions are necessary 
(1) there should be a conflict of interest between the 
co-defendants; (2) it should be necessary to decide on 
that conflict in order to give the plaintiff relief appro¬ 
priate to his suit ; and (3) the judgment should contain 
a decision of the question raised as between the 
co-defendants. 25 C. L. J. 322 ; 2 I.ah. 88 and A.I.R. 
1923 Bom. 203, Foil. ( Pratt , J.) Ma TOK v. Ma YIN. 

3 Rang. 77 = 92 I.C. 489 = A.I.R. 1925 Rang. 228. 

-In order that a finding in a case should be res 

judicata between co-defendants three things * are neces¬ 
sary :—(1) That there should be a conflict of interest 
between co-defendants, (2) that it should be necessary 
to adjudicate upon that conflict in order to give appro¬ 
priate relief to the plaintiff, (3) that the judgment 
should in fact determine the rights and liabilities of the 
defendants inter se. 11 Bom. 216, Foil, and 40 Bom. 
210, Dist. ( Abdul Raoof and Moti Sagar , //.) 

Sukha Dial v. Mt. Bhopi. 71 I.C. 481 = 

A. I. R. 1923 Lah. 186. 

—S. 11—Co-defendants--Necessary decision. 

- Active controversy—Suit in Revenue Court — 

Taluqdars V. Plaintiff and defendant—Court not decid¬ 
ing defendant's right — Decision if not res judicata 
between plaintiff and defendant. 

In a suit by taluqdars against plaintiff and defendant 
the defendant pleaded that he was a partner, and the 
Revenue Court decided that the taluqdars were entitled 
to get the relief they sought from the plaintiffs whom 
they themselves had named, and who were the only ones 
entered in the revenue papers, but the Court refused to 
decide whether or not the defendant had any partnership 
right, held , that, in a subsequent suit by the plaintiff 
against defendant in which the defendant raised the plea 
that he was entitled to a partnership right w’ith plaintiff 
the previous decision did not operate as res judicata. 

( Simpson . A. J. C.) KHAUL v. MAHOMED ISMAIL. 

9 O. L. J. 540 = 74 I. C. 195 = 
A. I. R. 1923 Oudh 101. 

—S. 11—Co-defendants—Necessary decision—Co¬ 
existing right. 

-9, out of 15 properties mortgaged, purchased 

by mortgagee, 4 by A and 2 still in mortgagor’s posses¬ 
sion— A suing for redemption making mortgagor and 
mortgagee defendants—Court taking account of liability 
1 for redemption and deciding that certain sum was 
payable by properties in mortgagor’s possession— 
Decision is binding on mortgagor in his subsequent 
redemption suit. (.Mukerji and Niamatullah , J J.) 

Ghura Koer v. Bishun Ram. 1929 A. L. J. 908 = 

119 I. C. 97 = A. I. R.1929 All. 814. 
—S. 11—Co-defendants — Necessary decision — 
Effect of. 

Where in a prior suit by mortgagee against 
persons who were arranged as plaintiff and defendant in 
the latter suit the decision as to relationship between 
them was absolutely necessary to decide the prior suit. 

Held, that the decision was res judicata in the 
subsequent suit. (Haitifax, A. J. C.)MT.iMUNNA v. 
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C. P. CODE (1908), S. 11—Co-defendants—Neces¬ 
sary decision—Effect of 

SUKLAL. 78 I. 0. 987 = A. I. R. 1924 Nag. 142. 

-If a plaintiff cannot get at his right without trying 

and deciding a case between co-defendants, the Court 
will try and decide that ca.-e, and the co-defendants will 
be bound by the decision. The father of defendants 2, 

3 and 4 mortgaged certain property to plaintiff. In a 
previous suit lor partition brought by defendants 2 and 3 
the plaintiff’s mortgage was declared fraudulent and not 
binding. Plaintiff was a party to this suit, while the 
father was parte. Plaintiff then brought this suit to 
enforce his mortgage against the mortgagor and his sons 
one of whom was born after the execution of the mort¬ 
gage. Held , the present suit was barred since the after- 
born son had no locus standi to challenge the mortgage 
on any ground whatsoever as he had no independent right 
to do so. The decision in the previous suit for partition 
declaring the invalidity of the mortgage so far as the 
unborn son was concerned must be deemed to have, by 
necessary implication, decided that the mortgage was 
invalid as against the father mortgagor. Held further 
that though the father was cx parte in the previous suit 
the decision was res judicata as between him and the 
present plaintiff. ( Schwabe, C. J. Oldfield and Coutts 
Trotter , J J.) KONGA RAMASWAMI IYER v. 

Thumbayasami. 1922 M. W. N. 526 = 

31 M. L. T. 370 = 16 M. L. W. 981 = 70 I. C. 769 = 

A I. R. 1922 Mad. 452. 

-S. 11—Co defendants—Necessary decision 

—Representative defendant acting in personal 
capacity. 

--Previous decision would operate as res judicata 

if the co defendant had actively supported, the 
plaintiff in the previous case as against the other 
defendant, though the active support was limit¬ 
ed to filing a written statement admitting the 
plaintiff’s claim and leaving it to the plaintiff to press 
the claim in which both he and such defendant were 
jointly interested. Where an adjudication between the 
defendants is necessary to give the appropriate relief to 
the plaintiff, the adjudication will be res judicata be¬ 
tween the defendants as well as between plaintiff and 
defendants. ( Heald and Lentaigne , //.) MAUNG 
Thwe v. MA Shwe PON. 3 Bur. L. J. 54 = 

82 I C. 423 = A. I. R. 1924 Rang. 279. 

—S. 11—Co-defendants—Necessary decision—Suit 
by Jenmi. 

—In a *uit for redemption brought by a Jenmi, if 
there is a contest as to which of the defendants is entitled 
to get the value of the improvements, it is the duty of the 
Court to decide the contest and declare as to who 
should be given the value of improvements, instead of 
leaving that question to be fought out in a separate suit 
between the defendants and so the decision of that 
question becomes necessary in the suit. A. I. R. 1928 
Mad. 354. Foil. ( Madhavan Nair and Thiruvenkata- 
chariar , //.) SAVITHKI BaYI v. K. ACHUTHAN. 

119 I. C. 167 = A. I. R. 1929 Mad. 638. 

-S. 11—Co defendants—Necessary decision—Test. 

-The test for finding whether a decision is res 

judicata between co-defendants is whether it was 
necessary for the purpose of supporting his actual 
decision for the Judge to decide directly or by implica¬ 
tion any conflicting issue between co-defendants. 
Cottingham v. Earl of Shrewsbury, 3 Hare 627, Foil. 
{Das, /.) Ma Pan Nuyn Maung Sit Phaung. 
6 Rang. 575 = 114 I.C. 686 = A.I.R. 1928 Rang. 315. 

--If a plaintiff cannot get at his right without trying 

and deciding a case between co-defendants the Court 
will try and decide that case and the co-defendants will 
be boundi But if the relief given to the plaintiff does 


C. P. CODE (1908), S. 11—Co-defendants—Neces¬ 
sary decision—What is not. 

not require or involve a decision of any case between co¬ 
defendants the co-defendants will not be bound as be¬ 
tween each other by any proceeding which may be 
necessary only to the decree the plaintiff obtains. 3 
Hare 627, Foil. {Coutts-Trotter and Ramesatn, JJ.) 

Ramaswamy Naicker v. Alamelu Ammal. 

34 M.L. T. 301 = 1924 M. W. N. 204 = 78 I. C. 921 = 

A.I. R. 1924 Mad. 604 = 46 M. L. J. 298. 

-Where an adjudication between the defendants is 

necessary to give the appropriate relief to the plaintiff, 
the adjudication will be res judicata between the defend¬ 
ants as well as between the plaintiff and defendants. 
But for this effect to arise, there must be a conflict of 
interests between’the defendants and a judgment defining 
the real rights and obligations of the defendants inter se. 
Without necessity a judgment will not be res judicata 
amongst defendants, nor will it be res judicata amongst 
them by mere inference from the fact that they have 
been collectively defeated in resisting a claim to a share 
made against them as a group. (1886) 11 Bom. 216, 
Foil. (1886) P.J. 15 Dist. (1914) 38 Bom. 438, 16 Bom. 

L. R. 283, Foil. ( Macleod , C. J. and Crump, J.) 

Gangaram Balkrishna v. Vasudev Dattatraya. 
47 Bom. 534 = 25 Bom. L. R. 268 = 73 I. C. 912 = 

A. I. R. 1923 Bom. 203. 

—S. 11 — Co defendants— Necessary decision — 
What is not. 

•-Issue between co-defendants should be decided by 

a Court where such determination is necessary before 
the plaintiff’s claim can be determined. But such issues 
should not be determined after the plaintiff’s suit has 
been dismissed. Kevan v. Crawford, (1877) 6 Ch. D. 
29, Rel. on. ( Rutledge, C.J. and Brinvn, J.) Ma NGE 

v. Maung Po Saing. 6 Bur. L. J. 52 L 

• 1011. C. 637 = A. I. R. 1927 Rang. 156. 

- Suit against transferee from mortgagee . 

A brought a suit for redemption against B, the 
mortgagee, impleading C , a transferee from B. B alleged 
that sale to C was benami. Court found that sale to C 
w as for consideration and with notice of the mortgage. 
Redemption was allowed against B as well as C. Sub¬ 
sequently B brought a suit against C for declaration that 
he was the owner of lands. 

Held , that as the decision in the previous suit that 
the sale to C by B was benami was not ne.essary to give 
relief to plaintiff in that suit, the previous suit would 
not be res judicata. {Heald and Chari, JJ.) Ma Mo 
v. Ma Set. 4 Bur L. J. 250 = 93 I. C. 197 = 

A. I. R. 1926 Rang. 71. 

- Suit between shebaits. 

A suit was instituted by some of the co-shebaits of a 
deity against the other co-shebaits for the better manage¬ 
ment of the debuttar properties. One of the defend¬ 
ants in the suit denied the 'debuttar character of the 
properties. 

Held , that the question of debuttar was not res judi¬ 
cata as between the co-defendants as it was not neces¬ 
sary to decide that question between them in order to 
give relief to the plaintiff in the suit. {Chatterjea and 
Cuming, JJ.) SRI SRI GOPAL lEW THAKUR v. 

Radha Binode Mandal. 41 C. L. J. 396= 

88 I. C. 616= A. I. R. 1925 Cal. 996. 

-A finding against a co-defendant on a question 

of title does not operate as res judicata if it was 
not neces sary for the disposal of the suit was not 
embodied in the decree and no decree was 
passed against the co-defendant against whom it 
was given. 1919 M» W. N. 34. Foil. 9 M. L. W. 180, 
Dtes. and A. I. R. 1924 Mad. 469 and A. I.,R. 1922 
P. C. 241, Foil. {Madhavan Nair , J.) P. C. SURYA- 
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€. P. CODE (1908), S. 11—Co-defendant—Neces 
sary decision—What is not. 

NARAYANA DEO V. M. APPAYYA. 86 I. C. 384 = 

A. I. R. 1925 Mad. 947. 
-Where both defendants claimed property ex¬ 
clusively but both denied plaintiff’s claim and plaintiff’s 
claim was dismissed and one of the defendants was 
declared to be sole owner. 

Held, the decision was not res judicata between the 
co-defendants as there was no necessary conflict between 
them nor was the point necessary for disposal of plain¬ 
tiff’s suit. 33 740, Foil. {Spencer, Offg. C . /.) 

Mahomed Esuf Rowther v. Sultan Abdul 
Kadar. 34 M. L. T. 147 = 78 I. C. 1055 = 

1924 M. W. N. 569 = A. I. R. 1924 Mad. 711 = 

47 M. L. J. 20. 

-In a prior suit Z sued A on a bond and G was ad 

<led, he being the surety.6 admitted his liability as surety 
but the suit against A was dismissed on the ground 
that there was no evidence to prove the execution of the 
bond in suit. A decree was passed against G on his own 
confession. G then sued A to recover the money which 
he was compelled to pay under Z’s decree. 

Held , that the decision in the prior suit was not res 
judicata and that G could recover. (1843) 3 Hare 627, 
•638, Foil. {Baker, J. C.) JAGESHYVAR RAO v. 
Gajal RaO. 79 I C. 22 = A. I. R. 1924 Nag. 168. 

-A decision between co-defendants cannot be res 

judicata under the provisions of S. 11, Civil Procedure 
Code, unless it was necessary to decide an issue between | 
the co-defendants in order to grant relief to the plaintiff 
in that suit. A decision in a suit in which a co sharer 
was made a defendant, simply because he had an interest, 
could not be held to have the effect of res judicata as 
between the defendants whose title was not in issue and 
was never determined in the previous suit. 28 Mad. 
457, Foil. {Mears, C.J. and Baiter ji, J.) MD AHMED 
v, Zahur Ahmed. 44 All. 334 = 

67 I. C. 523 = 20 A. L. J. 193 = 
A. I. R. 1922 All. 19. 

—S. 11—Co-defendants—No issue between. 

-A decision in a suit in which there is no issue • 

between co-defendants cannot operate as res judicata 
between them. A. I. R. 1927 All. 717 = 1 A. L. J. 416, 
Ref. {Kendall, J.) SHAM DAT RAI v. RENUKA Rai. 

117 I. C. 100. 

-The finding of a court of competent jurisdiction 

operates as a bar against the trial of issues in respect of I 
which the finding is given in a subsequent suit only the 
issue is directly and substantially the same. Where in 
prior resumption proceedings certain issues were not 
raised inter sc between the parties who were arrayed on 
one side but the only question was as regards the pro¬ 
prietors’ rights as against the parties, held, that the 
finding did not operate as res judicata as among the 
defendants in the prior proceedings as regards issues 
between them. {Hasan, J.) ABBAS HUSSAIN Khan 

v. Haji Ghulam Husain. ^1221. C. 32©. 

—S. 11—Co defendants—Partition suit. 

-In a partition suit all the parties who are interest¬ 
ed in the property to be partitioned occupy much the 
same position whether they are plaintiffs or defendants 
and a party claiming or resisting partition whether he 
is plaintiff or defendant is bound by the decision of the 
court. 17 Bom. L. R. 1, Dist. ( Macleod, C. J. and 
Grump, J.) GaNGARAM BALKRISHNa v. VaSUDEO 

Dattatraya. 47 B. 534 = 25 Bom. L.R. 268 = 

73 I. C. 912=A. I. R. 1923 Bom. 203 

• 

-As it is not possible in a suit for partition to 

make a hard and fast line between the plaintiffs and the 
defendants a decision affecting the right of one defendant 


i C. P. CODE (1908), S. 11—Competent Court. 

; as against another is a decision inter partes so as to be 
■ res judicata, A.I.R. 1914 P.C. 31, Foil. {IVazir Hasan, 
Ag. C. /. and Pitllan, J.) RAJKNDRA NATH v. 

Mahabir Prasad. 6 0. W. N. 281 = 

118 I. C. 766= 4 Luck. 713 = 
A. I. R. 1929 Oudb 275. 

- Obiter. Where, in a prior suit for partition certain 

j parties were arrayed as co-defendants and the decision 
in that suit did not decide any question of partition 
amongst them inter sc, that decision does not operate 
as res judicata. A. I. R. 1922 All. 19, Foil. {Suhra- 
wardy and Mukcrji ,J % J.) GANG APR ASAD CHOWDHURI 

V. Kuladananda Roy. 44 C. L. J. 399 = 

30 C. W. N. 415 = 94 I. C. 235 = 
A. I. R. 1926 Cal. 568. 

-Where there is a complete decree for partition 

the rights of each party are determined not only as 
against the plaintiff but as against all the other parties 
including co-defendants, and therefore in order to see 
whether the rights between co-defendants amongst them¬ 
selves have not been determined, the nature of a parti¬ 
tion suit should be borne in mind. {Tyabji, A. J. C .) 

Niamat v. Umar. 96 I. C. 406 = 

A. I. R. 1926 Sind 282. 

—S. 11—Co-defendants—Pro forma defendants. 

-Suit for arrears of rent by one co sharer making 

other co-sharers proforma defendants under S. 148-A, 
Bengal Tenancy Act— Decision as to amount of rent does 
not operate as res judicata in a similar suit brought by 
other co-sharers. {Das and James, J J.) BASUDEO 
Pande v. NlRMAL KUMAR. 122 I. C. 529 = 

,11 P. L. T. 458 = A. I. R. 1930 Pat. 355 

-—Where in a suit there were two sets of defendants, 

one set being merely impleaded pro forma and no question 
fell to be determined between the two sets of defendants, 
Held, no matter raised in a subsequent suit between 
the defendants can be res judicata. {Kulwant Sab ay 
and Macpherson. J J.) MlTA DUSADH v . ANU MAHTO. 

7 Pat. 566 = 1091. C. 287 = A. I.R. 1928 Pat. 603. 

—S. 11—Co defendants—Substantially in issue. 

Per Jackson, J. —Inasmuch as the principle of res 
judicata can only apply to a matter which has been 
substantially in issue between the parties, an issue 
raised by a defendant which is not strictly appiopriate 
to the pleadings in the plaint cannot be held to have 
been a matter substantially in issue between that defend¬ 
ant and another defendant who elected to remain ex 
parte after perusal of the plaint alone. {Jackson and 
Srinivasa Aiyangar, JJ.) GOPALA v. GOPALA- 
KRISHNA. 1928 M. W. N. 321 = 110 I. C. 596 = 

A. I. R. 1928 Mad. 630. 

--— Title—Rent suit. 

Where the issue raised in a previous rent suit only 
incidentally raised the question of a co-defendant’s title 
and the question of title as between the co-defendants 
was neither directly nor substantially in issue in the 
previous suit, the decision of such an issue incidentally 
raised in the previous suit cannot be treated as res 
judicata when the question is directly and substantially 
in issue between these co-defendants in a subsequent 
suit. 11 Cal. 301 (P. C.) and 12 Cal. 580 (F. B.), Foil. 

{Walmsley and Chakravarty , JJ.) DHARANIDHARA 

Bhandari v . Srimati Hemangini Dasi. 

961. C. 625. 

Competent Court. 

Civil and Revenue Courts. 

Exclusive Jurisdiction. 

Foreign Court. - , ; ; 

*• Jurisdiction: i . , , • - 
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C.P. CODE (1908) S. 11—Competent Court—Civil 
and Revenue Courts—Exclusive jurisdiction. 

Scope. 

Settlement Court. 

Special Act. 

—S. 11—Competent Court—Civil and Revenue 
Courts—Exclusive jurisdiction- 

-When a matter exclusively within the jurisdiction 

of a Court of Revenue has been tried and decided by the 
Court as between the parties, no subsequent suit will lie | 
in a Civil Court having for its sole object the annulment 
of the decree passed by the Court of Revenue. 41 All. 
203 and A. I. R. 1922 All. 336, Appl. {Raza. /.) Har 
Nath Singh v. Sri ram. 6 O. W. N. 1214 = 

93 I. C. 374 = A. I. R. 1926 Oudh 348. 

---A decree for profits in favour of defendant passed 

by the Revenue Court which was the competent Court 
of exclusive jurisdiction to pass such a decree, cannot be 
declared to be invalid and incapable of execution by a 
Civil Court, in a suit for a declaration brought by 
plaintiff, for that purpose. 43 All. 191 (F.B.), Appl. 
{Gokul Prasad , /.) SYED SHABBIR HUSSAIN v. 

Syed Ghulam Hussain. 5 L. R. A. fRev.) 144 = 

72 I. C. 276= A. I. R. 1923 All. 437. 

-Where a latnbardar who had paid the profits to 

the plaintiff as a purchaser from a co-sharer, recovered 
it back by suit in a Civil Court on the ground that the 
plaintiff was not entitled to it, and thereupon the plain¬ 
tiff sued the latnbardar under S. 164 of the Tenancy 
Act,for his share of the profits, held that the Civil Court 
decree could not operate as res judicata, and bar the 
suit which is a suit for profits only triable by a Revenue 
Court. (Ryvesand Gokul Prasad , //A KUNJ BlHARI 

Lal v. Ghansham Das. 65 I. C. 630 = 

A. X. R. 1922 All. 397. 

-The decision of a Revenue Court in matters in 

which it has exclusive jurisdiction is res judicata in a 
subsequent suit in Civil Court. (Shadi Lal , C . J. and 
Btoadway, /.) MaNJ v. SARDARA. 

11 L. L. J. 248 = 121 I. C. 507 = 30 P. L. R. 427 = 

A. I. R. 1929 Lah. 586. 
The decision of the Revenue Court, in a matter 
within the exclusive cognizance of that Court, is binding 
on the Civil Courts. (Iqbal Ahmad , /.) ItaR SlNGH 
V. Umrao. 8 L. R. A. (Rev.) 33 = 99 I. C. 299 = 

A. I. R. 1927 All. 189. 

- Bengal Tetiancy Act. 

The plaintiff’s name was recorded in the finally 
published record-of-rights as the owner of 8 gandas 
3 karas and 5 dantis. The defendant No. 1 thereupon 
instituted a suit under S. 106 of the Bengal Tenancy Act 
for a correction to be made in the entry of the names of 
the owners of the Taluk and alleged that she had 
14 annas and odd share therein. She made one /, 
defendant No. 2, a pro forma defendant, alleging that 
he owned a share of one anna and odd. Defendant 
No. 1 was successful in the said proceedings. The 
plaintiff thereupon instituted a suit for declaration of 
title and recovery of possession. 

Held, that the decision in the suit of defendant No. 1 
under S. 106 of the Bengal Tenancy Act did not operate 
as res judicata in respect of the plaintiff’s claim. 12 
C. W. N. 8 ; 18 C.W.N. 938 and 15 C.W.N. 974, Rel. 
on. (Greaves and M. N. Mukerji , //.) ASRUFAN- 

nessa Khatun v. Hem Chandra. 

54 Cal. 114 = 44 C. L. J. 467 = 100 I. C. 293 = 

A. I. R. 1927 Cal. 216. 

-A decision by the Revenue Court that defendant 

was not plaintiff’s tenant does not bar a plea that a party 
was a rent-free grantee. ( Sulaiman , /.) CHAUDHARI 

Har v. Brijnandan Lal. 5 L.R.A. (Rev.) 103= 

79 I. C. 587 = A. I. R. 1924 All. 479. 


C. F. CODE (1908), S. 11—Competent Court—Civil 
and Revenue Courts—When not res judicata. 

S H—Competent Court—Civil and Revenue 
Courts—Powers of Civil Court. 

-It is not open to a Civil Court to treat a decree 

of a Revenue Court as ultra vires because it is of 
opinion that the revenue Court has exceeded its special 
jurisdiction. ( Ashworth , /.) AI MM AT SlNGH v. BHA 
bhuti SlNGH. 93 I.C. 85 = A.I.R. 1926 Oudh 369. 

—S. 11-Competent Court-Civil and Revenue 
Courts—When not res judicata. 

U , the malguzar had brought a suit in Revenue 
Court for ejecting his tenant M. S was added as a de¬ 
fendant on his own application. /K resisted the suit on 
the ground that he was looking after the land on behalf 
of S , who had the right of a grove holder. No issue was 
framed as to whether S had the rights of a grove-holder. 

It was found that the land was neither agricultural land 
nor a grove, and an ejectment decree was passed against 
M. S then brought a suit in Civil Court against U for 
possession of the grove. 

Held , that the finding as to the state of the land in 
the previous suit could not be res judicata in the subse¬ 
quent suit (whether S had rights of a grove-holder at 
the time of his suit; that the Revenue Court not being 
competent to try the subsequent suit, the finding of the 
Revenue Court could not amount to res judicata and 
that S would not be barred by estoppel as the decree 
granted by Revenue Court was merely to eject M and a 
decree in favour of would not in any way affect that 
decree. ( Bennet , /.) SHRI DHAR v. UDAIBIR SlNGH. 

9 L. R. A. (Rev.) 289 = 115 I. C. 454 = 

A. I. R. 1929 All. 17. 

•- Status of tenant. 

Held, that the Revenue Court’s decision regarding 
the status of a tenant will not bar an adjudication on the 
point by the Civil Court. ( Raza and King , //.) MAH- 

mud-ul-Hasan v. Baldeo Singh. 14 R. D. 196. 
i -The Court of Revenue has the exclusive jurisdic¬ 

tion to determine what is the status of a tenant of lands, 
and what are the special or other terms upon which «uch 
tenant holds and the Civil Courts have the exclusive 
jurisdiction to decide whether or not a person in posses¬ 
sion of lands holds a proprietary or under pioprietary 
i right in the lands and therefore a decision of a Revenue 
I Court as to the status of a tenant is not tes judicata in 
a suit in Civil Court, 20 O. C. 8, Rel. on. ( Raza and 
King , //.) MAHMUDUL HASAN v. BaLDEO SlNGH. 

100 I. C. 851 = A. I. R. 1927 Oudh 183. 

| 

-A decision by a Court recovering thakkavi 

arrears that rent was not paid by the sub-tenant to the 
tenant in proceedings for sale of the tenure to recover 
takkavi paid to the tenant is not res judicata in a 
subsequent suit by the purchaser against the sub tenant 
for the recovery of the rent payable by the sub-tenant. 
{Mukerji, J.) SOBHA RAM v. RAMPRASAD. 

5 L. R. A. (Civ.) 230 = 78 I. C. 378 = 

A. I. R. 1924 All. 910. 

- Estate Lands Act. 

The Revenue Court is not a competent authority to 
decide finally whether any particular lands constitute an 
estate or not. If they constitute an estate, then the 
Revenue Court has jurisdiction and exclusive jurisdiction 
in the matter of commuting rents. For the purpose of 
deciding whether it should exercise that jurisdiction, the 
Revenue Court like any other Court of limited jurisdic¬ 
tion has to determine whether the facts are such as to 
give it jurisdiction. That decision however will not be 
binding on a Civil Court. ( Wallis , C. /. and Oldfield. 
J.) RAMADINA DaS v. BOISHAMO Mundalo. 

14 M. L. W. 251 = A. I. R. 1921 Mad. 473. 
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C. P. CODE (1908), S. 11—Competent Court— 
Civil and Revenue Courts—When not Res judi¬ 
cata. 

-Where in a suit by the landlord for arrears of 

rent the tenant pleads payment in good faith to a third 
person who is therefore made a party to the suit and the 
suit is decided against him, held, that such a decision 
does not preclude the latter from establishing his title in 
a Civil Court, as the previous suit does not come within 
the purview of those rulings of this Court which held 
that a suit will not lie in a Civil Court if its object is to 
avoid a decision arrived at by a Revenue Court in a 
matter in which it had exclusive jurisdiction. (Ryves 
and Gokul Prasad , //.) MaK.1L KHAN v . FlDA 
HUSAIN. 4 L.R.A. (Rev.) 138 = 71 I. C. 1017 = 

A. I. R. 1924 All. 270. 

S. 11—Competent Court—Civil and Revenue 
Courts—When res judicata. 

- Agra Tenancy Ad. 

In a former suit a landlord declared a tenant to be his 
non-occupancy tenant and desired his ejectment under 
S. 58, Agra Tenancy Act, II of 1901. The Assistant 
Collector held that the tenant was not an occupancy 
tenant, but that he held the grove under such condition 
that he could not be ejected under S. 58. His view fur¬ 
ther was that in the alternative the tenant would be a 
rent-free grantee of the land for the purposes of planting 
a grove. Then the landlord sued the tenant in the Civil 
Court for his ejectment on the ground that the tenant 
was a licensee of that grove under certain conditions 
and he desired to eject him as the license terminated. 

//<?/</, that the Civil Court, after the refusal of the 
Revenue Court to eject the tenant could not inquire into 
the matter whether the tenant was a licensee of the 
landlord or not. The Revenue Court had jurisdiction 
to hold that the tenant was a grove-holder. ^ Dalai , /.) 
Ram Lagan Bhagat v. Phakkar Das. 

9 L.R.A. (Rev.) 141 = 118 I. C. 171 = 

A. I. R. 1928 All. 343. 

--A decision of a Revenue Court under S. 199 (3) 

operates as a decision by a Civil Court for the purDOse of 
res i“dicata. A.I.R. 1922 All. 95 and A.I.R. 1924 All. 
10, Foil. {Ashworth and Iqbal Ahmad, JJ.) AMAR 
Singh v. Gobind Ram. 49 All 606= 

25 A.L.J. 387 = 101 1.C. 501 = 8 L.R.A. (Rev.) 122 = 

A.I.R. 1927 All. 717. 

A decision of the Revenue Court on the question 
whether the plaintiffs were agricultural tenants or not is 
one within its jurisdiction and the trial of the same ques¬ 
tion by the Civil Court is barred by the principle of res 
judicata . A.I.R. 192/ All. /0, Rel.on. ( Iqbal Ahmad, 
/.) Behari Lal v. Raghunath Singh. 

8 L.R.A. (Rev.) 235= 102 I.C. 887 = 

A.I.R. 1927 All. 613. 

Although S. 167 of the Agra Tenancy Act does 
not apply to suits between rival claimants to a tenancy, 
nevertheless once a matter has been decided by a 
Revenue Court it cannot be re-opened in a Civil Court. 
This view is not based on the provisions of S. 167 nor 
on the principle of res judicata but rather on the general 
ground that the effect of allowing such a thing to be ■ 
done would be to nullify the decree of the Revenue 
Court which is final and binding on the parties. 41 A. 
97, Foil. (Sulaiman, J.) SURJAN SINGH v. UMARI 

Singh. 78 I. c. 1008 = A. I. R. 1924 All. 609. 

Where during partition proceedings there was 
dispute among several co-sharers at to who should bear 
the burden of the lease and the deed of gift and it was 
definitely decided that the burden should be borne 
rateably by the Revenue Court sitting as a Civil Court, 
Held, that it will be unfair to reopen the question 
subsequently in a Civil Court. 12 O.C. 97; 23 All. 

D. D. —VOL. 1—76 


C.P. CODE (1908), S, 11—Competent Court— 
! Exclusive jurisdiction. 

324, Dist. (Dalai, J. C.) KALKA SlNGH v . BlSHU- 
! NATH Singh. 12 O.L.J. 638 = 2 OWN. 539 = 

! 89 I.C. 221 = A. I. R. 1926 Oudh 72. 

-If after a decision of a suit by a Revenue Court, 

the losing party comes to the Civil Court for the same 
relief which would have the effect of setting a>ide the 
decree of the Revenue Court the civil suit would not be 
maintainable and would stand barred by the principles 
of res judicata. A.I.R. 1922 All. 336; A.I.R. 1921 
All. 348 ; 41 All. 203 ; 41 All. 97, Ref. (Raffque, J.) 
Mt. Chitto v. Gang a Sahai. 

77 I.C. 638 = A. I. R. 1923 All. 527. 

-Where plaintiff sued to eject defendants on the 

i basis of their being sub-tenants and on the latter’s con¬ 
tention that they were landlords time was given to them 
to establish their case in the Civil Court but they did 
not do so and as a consequence the Revenue Court 
passed a decree for ejectment in plaintiff’s favour, held , 
that the defendants could not thereafter, in a suit for 
actual possession by the plaintiff, contend again that 
their possession was that of landlords. (Gokul Prasad, 

J.) Bhagyvant v. Mare. 72 I. C. 1024= 

A.I.R. 1923 All. 113. 
-In a suit for ejectment of the defendant as a sub¬ 
tenant of certain holding the decision of the Revenue 
Court, that he is a tenant-in-chief and the suit must be 
dismissed, is binding, as that Court is competent to 
j decide the question and no suit lies in the Civil Court 
| for setting aside that decision. (/Hears, C.J. and Gokul 
I Prasad, J.) RaM DAS v. DUBBRI KOERI. 

44 All. 724 = 77 I. C. 139 = 20 All. L. J. 606 = 

A. I. R. 1922 All. 336. 

-Rent suit in Revenue Court—Defendants alleged 

to be liable as sub-tenants—Defendants denying allega¬ 
tion and claiming to be occupancy tenants—Defendants’ 

! contention overruled—Defendants subsequently suing 
for a declaration that they are occupancy tenants— 
Suit is barred. (Tudball, Ryves and Gokul Prasad , 
JJ.) Mullo V. Ram Lal. . 43 All. 191 = 

A.I.R. 1921 AU. 348. 

- Punjab Land Revenue Act. 

A question whether a person holds such an interest in 
a plot of land as entitles him to ask for a partition in 
the Revenue Court is a question of title within S. Ill of 
the Punjab Land Revenue Act and the decision of a 
Revenue Court upon which question under S. 117 of the 
Act operates as res judicata in a Civil Court. (Abdul 
Raoof and Harrison, JJ.) MANAK CHAND v. SHAHAR 

Din. 63 1. C. 781 (Lah.). 

—S. 11—Competent Court—Exclusive jurisdiction. 

-- Land Record Officer. 

The judgment of a Court of exclusive jurisdiction, 
directly upon the point is conclusive upon the same 
matter between the same parties, coming incidentally in 
question in another Court for a different purpose. Hence 
the order of the Land Record Officer declaring that a 
person who had mortgaged his village should be declar¬ 
ed as ex-proprietary tenant of his sir land will operate 
as res judicata and the question cannot be opened again 
in a civil suit, although provisions of S. 11, C. P. 
Code are not applicable to such a case, the Land Record 
Officer having exclusive jurisdiction to pass such an 
order. A.I.R. 1924 P.C. 175, Dist. (Stuart, C.J. and 
Wazir Hasan, J.) MOOL CHAND v. ILTIEAT HUSAIN 

4 Luck. 220 = 115 I.C. 837 = 6 O.W.N. 1310 = 

A.I.R. 1929 Oudh 362. 

-- Madras Estates Land Act, S. 189 (3). i 

The decision of Revenue Court in a suit exclusively 
triable by it does not bind the Civil Court, though the 
subsequent suit could not be brought in the Revenue 
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C. P. CODE (1908), S. 11 —Competent Court- 
Foreign Court. 

Court as S. 189(3) is not more comprehensive than S. 11 
of the C. P. Code. ( Sadasiza Iyer and Spencer , JJ.) 
SOBHAN.ADRl APPARAO 7\ DATHADU YENKATKAJU. 

43 Mad. 859 = 1920 M.W.N. 639 = 12 M.L.W. 512 = 
60 I.C. 700 - 28 M.L.T. 359 = 39 M.L.J. 476. 

—S. 11—Competent Court—Foreign Court. 

-Title to land is to be directly determined, not 

merely according to the laws of the country where the 
land is situate, but by the Courts of that country. So 
an adjudication by a Pondicherry Court with respect to 
land in British India is not res judicata. 5 L. W. 740, 
Pel. on. ( Kumaraswarm Sasln and Srinivasa Aiyan- 

gar, jj .) Chockalingam Doraiswami. 

51 Mad. 720 = 29 M.L.W. 250 = 108 I. C. 305 = 
A I R. 1928 Mad. 327 = 54 M.L.J. 479. 

—S. 11—Competent Court—Jurisdiction—Extent 
of res judicata. 

-Former Court though competent to try the first 

suit could not try the second suit which owing to joinder 
of other claims was beyond its jurisdiction. 

Held, prior decision is a bar so far as that claim was 
concerned. {Mukerji and Bennett JJ .) MT. TaMI- 
zun nussa 1 »i b i v. Muhammad Husain. 

50 All. 306 = 113 I.C. 745 = A. I. R. 1928 All. 714. 

-Although taking all the causes of action together, 

the second suit may be said to be outside the jurisdiction 
of the original Court, still if the specific question be 
within the jurisdiction of the original Court and was 
determined by the original Court, it is no answer to sat 
that the whole suit was beyond the jurisdiction. The 
principles of res judicata would apply to that part of the 
claim which was within the jurisdiction of the Court 
which tried the first suit. 29 Cal. 707 (P. C.), Dist.; 
8 Mad. 83 and 25 M. L. J. 379, Foil.; 35 Cal. 353, not 
Foil. (Curge nven y J.) PaTTRACHARI.aR v. Ala- 
M EL U MANGA I AMMAL. 25 M.L.W. 11=100 I.C. 40 = 


C. P. CODE (1908), S. 11 —Competent Court—Jur¬ 
isdiction—When not res judicata. 

suit. {Greaves and Panton, J J.) DRUPAD CHANDRA 
Naskar z/. Bindumoyi Dasi. 43 C. L. J. 606 = 

97 I. C. 209 = A. I. R. 1926 Cal. 1053. 

—S. 11—Competent Court—Jurisdiction—When 
not res judicata. 

-The decision on an issue by a Court of an inferior 

jurisdiction does.not operate as a bar to trial of that 
issue by a Court of superior jurisdiction in a subsequent 
suit, if the latter suit was beyond the jurisdiction of the 
Court of inferior jurisdiction. A. I. R. 1926 Lah. 603, 
Dist. A suit for ejectment of tenant having been dismiss¬ 
ed another suit was brought for possession of the house 
on the basis of title. The first being valued at the 
annual rental (Rs. 42) and the second at the marktt 
value of the house (Rs. 2,800), the second was beyond 
the jurisdiction of the Munsiff, who tried the first and 
the suits were not identical. 

Held, that the second suit could not be barred under 
S. 11. (Fforde and Bhide , JJ.) NlRBHK RAM v. MOOL 
CHAND. 1171. C. 83= A. I. R. 1929 Lah. 781. 

-Decision in previous suit by Court which would 

have no pecuniary jurisdiction to try the subsequent suit 
cannot operate as res i u( ^tcata so as to bar the subse¬ 
quent suit. A.I.R. 1928 Lah. 929. Ref. ( Shadi Lai, C.J. 
and Agha Haidar, J.) ALA MUHAMMAD v. ALLAH 
Baksh. A. I. R. 1930 Lah 501. 

-Where a judgment has been delivered by a Court 

of incompetent jurisdiction, that is to say, by a Court 
which had no jurisdiction to hear the case, the judgment 
cannot be pleaded as res judicata. 9 All. 191 (P. C.), 
Exp!. {Mukerji, J.) PKYARE LaLv. BaNKE LAL. 

95 I. C. 406 = A. I. R. 1926 All. 650. 

-Previous decrees pissed without jurisdiction 

being invalid altogether cannot be pleaded as res judi¬ 
cata. {Mukerji and Barnet, JJ.) I.AKHMI ChaND v. 
MADHO RaO. A.I.R. 1930 All. 681. 


A. I. R. 1927 Mad. 273. ! 

-Decision of Small Cause Court as regards actual 

subject-matter is res judicata although not as regards 
question of title. ( Ramcsam , J.) RaMaN MENON 
v. Madhava MENON. j 

98 I. C. 176 = A. I.R. 1927 Mad. 96. ! 

—S. 11—Competent Court—Jurisdiction—Neces 
sity of. 

-The Court trying the first suit should be a Court 

having jurisdiction to try it. 37 All. 485 (P. C.), Kel. on. 
{Fawcett, J.) RAJARAMr'. CENTRAL BaNK OF INDIA. 

28 Bom. L. R. 879 = 98 I. C. 341= 1 

A. I. R. 1926 Bom. 481. J 

-A decree in a previous suit cannot be pleaded as 

res judicata in a subsequent suit unless the Judge by ; 
whom it was made had jurisdiction to try and decide, 
not only the particular matter in issue, but also the sub- i 
sequent suit in which the issue is subsequently raised. 29 
Cal. 707 (P. C.), Foil. {Maeleud, C . J. and Shah, J.) 

Vyankat Awachit?. Onkur Nathu. 

45 Bom. 805 = 23 Bom. L. R. 250 = 61 1. C. 276 = 

A. I. R. 1921 Bom. 434. t 

—S. 11—Competent Court—Jurisdiction —What 
determines. 

-The test as to whether the previous decision 

operates as res judicata or not depends on w hether the 
Court which tried the former suit could have tried the 
subsequent suit and for determining Court's jurisdiction 
plaintiff is bound by his valuation. But if a particular 
relief claimed in the subsequent suit was adjudicated in 
the previous suit, the previous Court having jurisdiction 
to try, that relief would be barred in the subsequent , 


- Assistant Collector, 2nd Class. 

Assistant Collectors of the Second Class in U. P. 
Iiave no power to try a suit for ejectment at all. There¬ 
fore a dismissal of suit for arrears of rent in such Court 
is no bar to a suit for ejectment against the same party 
in the Court of Assistant Collector of 1st Class whose 
Court has jurisdiction to try an ejectment suit. 11 Cal. 
301 (P. C.) and A. I.R. 1924 All. 466, Rel. on. 
iSulaiman, J.) KUMAR! re ADIT MlSIR. 

89 I.C. 379 = A.I.R. 1926 All. 34. 

-Any order which is passed without jurisdiction is 

if no effect, c„ not res judicata. {Cuming and Chak - 
ravarti, JJ.) S.ASl PHUSAN 7*. SaPANANP. 

92 I. C. 845 = A. I. R. 1926 Cal. 991. 

-A previous decision in a rent suit of a Court 

laving no jurisdiction is not res judicata in a subsequent 
mit between the same parties, but it is a valuable piece 
af evidence which must be considered in the subsequent 
suit. 48 Cal. 499 (P. C.) and A.I.R. 1922 P. C. 80 
Expl. {J i'aim sic y and Mukerji, JJ.) BHARAT A 

rini 7*. Roy Kiran Chandra. 91 I. C. 1026 = 

A. I. R. 1926 Cal. 603. 

-A decision of an Assistant Collector of the 

Second Class about a certain Khudkhasht being owned 
by one party does not bar a suit in the Court of an 
Assistant Collector of the First Class. ( Stuart , J .) 

Lala Sunder v. Bhup Singh. 

5 L. R. A. Rev. 105 = 88 I.C. 164 = 

A T R..1924 All. 466. 


-An Assistant Collector, Second Class, who had 

no power to try an ejectment suit passed a decree for 
rent in favour of A ; but later on an Assistant Collec- 
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€.P. CODE (1908), S. 11—Competent Court- 
Jurisdiction—When not res judicata. 

tor, First Class, who had power to try an ejectment suit, 
■dismissed A's suit for ejectment. 

Held, that the decision of the Assistant Collector, 
Second Class, was no bar to the decision of the Assist¬ 
ant Collector, First Class. 32 All. 8, I)ist. ( Stuart , /.) 

Ram Din v. Har Dayal. 821, c. 790 = 

A. I. R. 1923 All. 368. 

- Same Judge in different capacity. 

Under S. 33 of the Provincial Small Cause Courts 
Act the Judge when trying a suit as a regular suit is a 
Court different from that of the judge trying a suit in 
the Small Cause Court jurisdiction, therefore a decision 
on an issue as a Small Cause Court Judge does not bar 
trial of the same issue as a regular Judge. ( Pratt and 
Fawcett , //) RUK.MIM VlTHU v . RAYAYI DATTAT- 
RAYA. 48 Bom. 541 - 26 Bom. L. R. 672 = 

83 I. C. 45 = A. I. R. 1924 Bom. 454. 

- Same Judge in different capacity. 

A judgment does not operate as res judicata where 
the Munsif in his capacity of an officer hearing a suit of 
a Small Cause Court nature is not competent to try the 
later suit. Apart from his capacity as an officer trying 
suits of a Small Cause Court nature he may be compe¬ 
tent to try the later suit but the combination of two 
functions in the same officer does not affect the question 
of competency. ( Stuart , /.) Sh AKIRA BlBI i. N AN DAN 
RAI. 66 I. C. 613 = A. I. R. 1922 All. 241. 

The original mortgagors from whom plaintiff 
purchased the property subject to mortgage had sued the 
original mortgagees for redemption in 1896. That case 
had been tried by a Munsif, second class, who, holding 
that the interest was a charge on the property decreed 
redemption on payment of Rs. 873. This decree had been 
varied on appeal by the Divisional Court, but the trial 
Court’s decree was restored by the Chief Court. Plaintiff 
in appeal against the decree of the trial Court contended 
that the decision of the former suit by the Munsif who 
had power up to 500 could not act as res judicata or 
estop him from urging that according to the terms of the 
mortgage deed itself, the interest was not a charge on 
the property as held by trial Court. 

Held, the Munsif, second class, in the former case 
had no jurisdiction in law to try the case. Therefore, 
the former suit does not operate as a bar to the consider¬ 
ation of the question relating to interest. 6 C. L. J. 621 ; 
14 C. L. J. 220 and 7 I. C. 781, Dist.; 5l P. R. 1912, 
Foil. ( Broadway and Abdul Qadir , //.) MAYA DAS v. 
Jinda Ram. 5 L. L. J. 494 = 73 I. G. 874 = 

A. I. R. 1923 Lah. 141. 

There is no res judicata where the Court which 
tried the former suit could not, by reason of its limited 
pecuniary jurisdiction, have tried the present suit. 29 
Mad. 65, Foil. {Simpson, A. J. C.) UDAIRAJ SlNGH 
V. Ram Udit Tewari. 10 O. L. J. 376 = 

77 I. C. 340 = A. I. R. 1924 Oudh 147. 

I 

-Where the prior suit was decided by a Munsiff who 

had jurisdiction to try suits up to the value of Rs. 1.000 
only and the later suit was laid at Rs. 1,100 and was 
tried by a Munsif who had jurisdiction to try suits up to 
the value of Rs. 2,000. 

,. Held , the Munsif who tried the previous . rent suits 
had no jurisdiction to try the later suit. 28 Cal. 78, Dist. 

Therefore the decision in the previous rent suits does 
not operate as res judicata in the subsequent suit. 

(CJiatterji and Pearson, J J.) ASAN A LI v. SARDA 

Charan KastaGir. A. I. R. 1922 Cal.138. 

-t-S. 11—Competent • Court—Jurisdiction—When 
res judicata.; ^ «, j; ..'j ... 0 

-Where on an application under S.105, Bengal Ten- 


C.P. CODE (1908), S. 11—Competent Court—Scope. 

ancy Act, the Revenue Officer had jurisdiction to decide 
whether or not the applicants when they made the appli¬ 
cation to him under 8. 105 were joint landlords, and he 
did decide the question and his decision on this point 
was not questioned by appeal. 

Held, that the applicants cannot challenge it subse¬ 
quently by separate suit. ( Newbould and Graham, JJ.) 

Upendra Nandan Das v. Umai Set. 

30 C. W. N. 974 = 97 I. C. 702 = 
A. I. R. 1926 Cal. 1180. 

-A Court is not entitled to reject the decision in a 

declaratory ^uit by reason of the fact that the Court 
that passed it had no jurisdiction. The decree of such 
a Court is binding until it is set aside in appeal or by 
any other recognized method and operates as res 
judicata. Where therefore a Court trying a declaratory 
suit declaring certain execution application to be void 
and unlawful has prima facie jurisdiction to try it, its 
failing to take into consideration S. 47 will not render 
the decree inoperative. A Court that takes cognizance 
of a case and gives a decree must be deemed to have 
decided that it has jurisdiction. 31 C.L.J. 272 and 37 
Bom. 563, Dist. (Ashworth and Raza, JJ.) RAM- 
suchit z-. Kalka Prasad. 13 O. L. J. 594 = 

3 0. W. N. 233=93 I. C. 951 = 
A. I. R. 1926 Oudh 239. 

-Where the value of the present suit was beyond 

the jurisdiction of the Court which tried the previous 
suits, 

Held, that nevertheless the principle of res judicata 
applied as the increase in value was only due to the 
joining together of the subject-matter of the previous 
suits. ( Daniels and Heave, J J.) MaGAN LaL v. 
G. I. P. ry. 22 A. L. J. 745 = 83 I. C. 969 = 

5 L. R. A. Civ. 580 = A. I. R. 1924 All. 849. 

—S. 11—Competent Court—Scope. 

-The reasonable construction of the words “ in a 

Court competent to try such subsequent suit ” as used 
in S. 11, C. P. Code, is that they must refer to the 
jurisdiction of the Court at the time when the first suit 
was brought, that is to say, if the Court, which tried the 
first suit, was competent to try the subsequent suit, if 
then brought, the decision of such Court would operate 
as res judicata although on a subsequent date by a rise 
in the value of the property the said Court has ceased to 
be a proper Court, so far as the pecuniary jurisdiction is 
concerned, to take cognizance of a suit relating to that 
very property. (Shadi Lai, C.J. and Dalip Singh, J.) 

Sarupa v. Khem Lal. 10 Lah. 528 = 

113 I. C. 90 = 30 P. L. R. 620 = 

A. I. R. 1928 Lah. 929. 

-The condition precedent to the applicability of 

the doctrine of res judicata is that the decision of the 
Court which is pleaded in bar should be the decision of 
a Court competent to tiy the subsequent suit or the suit 
in which the issue has been subsequently raised. 

(Kumaraswami Sastri and Reilly, J J.) VENK.ATA- 
SUBBA v. VlGNESWARADU. 1928 M. W. N. 336 = 

28 M. L. W. 82=110 I. C. 554 = 

A. I. R. 1928 Mad. 840 = 56 M. L. J. 52. 

The C. P. Code, like any other Code must 
ordinarily be taken to be exhaustive of the matters on 
which it does deal and S. 11 in a suit makes it essential 
that the original Court must be competent to try the 
subsequent suit before the law of res judicata can apply. 

29 Cal. 707 (P. C.) and A.I.R. 1926 Lah. 603, Foil. 
{Dalip Singh, /.) HUSSAIN SHAH ?/. GHULAM NaBI. 

108 1. C. 623. 

It has to be established before applying.. the 
doctrine of res judicata that the decision claimed to 
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C.P CODE (1908). S.11—Competent Court—Scope, i C. P. CODE (1908), S. 11 —Competent Court— 

Special Act. n ! 

operate as res judicata was pronounced by a v.ourt 

competent to try the later proceeding. A. I. R. 1921 P. refusing to interfere with that decree ill revision. 
C. II and A.I.K. 1922 P. C. 80, Foil. {Das and Wort. (Rankin and B. B. Ghost, JJ.) MOHINI MOHAN 
JJ.) Shoukhi Sag v. Gaihi Sao. Hoy v. Ramadas Paramhansa. 

107 I. C. 149. 28 C. W. N. 271 = 80 I. C. 210 = 39 C. L. J. 532 = 

- Pec uniary jurisdiction must be looked to, to A. I. R. 1924 Cal. 487. 

determine competency. Appeals to different courts. 

It is not sufficient that the first Court should have It is the competency of the Court of first instance 
been competent to try one or other of issues. Further to entertain the two suits which regulates the applica- 
pecuniary jurisdiction must be looked to to determine tion of the rule of res judicata, the fact that in the two 
competency. 32 All. 8. Dist.; 16 All. 183, Foil, suits appeals may lie in different Courts does not affect 
{Boys and Kendall , JJ.) KHUB LaL v. GuLZARI the application of the rule. 20 P.R. 1891, Dist.; 32 A. 
Lai.. 49 All. 543= 25 A. L. J. 564= 67. Foil. {Scott-Smith, J.) Pir BaKSH v. JHANDU 


8 L. R. A. Rev. 101 = 100 I. C. 601 = 

A. I. R. 1927 All. 297. i 

-The competency of Court for the purpose of 

S. 11 is to be determined irrespective of any provision 
as to right of appeal from the decision of such court. 

6 A.L.J. 991, Foil. {Iqbal Ahmad. J.) ITAR SINGH 
v. UmraO. 8 It. R. A. Rev. 33 = 99 I. C. 299 = 

A.I.R. 1927 All. 189. 

-The amount as well as the nature of the suit 

must be taken into consideration in deciding whether a i 
subsequent suit is barred under S. 11. {Odgers, J.) 
VELAYUDA PANDARAM V. SUNPARA. 1 

23 M. L. W. 653 = 951. C. 968 = 
A. I. R. 1926 Mad. 829 = 51 M. L. J. 630. 

-The principle that, for the purpose of dealing 

with the question of res judicata it is open to the Court 
to split up the causes of action in the subsequent suit 
and if it be found that one of these causes of action is 
the same as the cause of action relied upon in the earlier 
suit, then although, taking all the causes of action 
together the second suit may be said to be outride the 
jurisdiction of the original Court; still if the specific 
question be within the jurisdiction of the original Court, 
and was determined by the original Court, it is no 
answer to say that the who’e suit is beyond its jurisdic¬ 
tion. i" dangerously wide and, if taken too literally, 
would entail a risk of a conflict with the statutory 
provision contained in S. 11. 25 M.L.J. 379. Expl. 

{Findlay, O. J. C .) MT. KHURSHID BkGAM 

Abdul Rashid. 9 N. L. J. 11 = 921. C. 913 = 

A. I. R. 1926 Nag. 234. 

-— General doctrine of res judicata. 

In order to make the decision of the Court final 
and conclusive in another Court, it must be the decision 
of a Court, which would have had pecuniary jurisdiction 
over the matter in the subsequent suit, on which the 
first decision is given in evidence as conclusive. There 
is no reason <o far as the necessity for this condition is 
concerned, for making any distinction between a case, 
to which the strict rule of res judicata as enacted in 
S. 11 of the C. P. Code, applies and a case in which the 
principles of res judicata such as, for instance, those 
laid down by the Privy Council in 9 M. I. A. 539 (P.C.) 
and 40 All. 593 (P.C.) and other cases, is sought to be 
availed of. Case-law discussed. {Wallace and Mad ha- 
van Hair, JJ.) ViRASWAMI v. NAYUDAMMA. 

22 M. L. W. 178 = 91 I. C. 497 = 
A. I. R. 1925 Mad. 1270 = 49 M. L. J. 430. 

-Competency in S. 11, C.P. Code, has reference to 

the value of the suit and not the territorial jurisdiction. 
{Ramesam and Vcnkatasubba Rao, JJ.) AYISHA BlBI 
AMMAL, In re. 87 I. C. 705 = 

A. I. R. 1925 Mad. 1167. 

-If the later suit was not of a Small Cause Couit 

nature a decree for money made in a previous suit 
instituted in the Small Cause Court does not operate as 
res judicata nor does the decision of the High Court 


Khan. 76 I. C. 176 = A. I. R. 1924 Lah. 644. 

- Trial Court. 

The “ competent Court ” to which reference is 
made in S. 11 is the trial Court and it does not affect 
the question whether the decision is a decision of an 
appellate court or whichever the appellate Court may be. 

9 Cal. 439 (P. C.), Foil. {Stuart and Sulaiman , JJ .) 
Kammoo v. Mr. Fahiman. 44 All. 712 = 

76 I. C. 932 = A. I. R. 1922 All. 445. 

—S. 11—Competent Court -Settlement Court. 

- J, the holder of an estate died and at the Settle¬ 
ment in about 1867 certain claimants put forth their 
claims to the estate. The claimants were I, daughter of 
/, and B an agnate of /. The questions raised were 
whether J was excluded from inheritance under the 
family custom and whether B was really an agnate as 
asserted by him. The Settlement Court held that / was 
entitled to inherit, under Hindu Law, to a limited 
interest as a daughter and that B was the reversioner as 
alleged by him. Subsequently I entered into an agree¬ 
ment with her son’s daughter, whereby the latter was to 
be the owner of the estate after Ts death. B instituted 
a suit for declaration that the agreement was invalid and 
not binding on him. 

Held, that the question as to the status of B was res 
judicata, the same having been decided in B's favour in 
the Settlement Court. So also was the question as to 
the interest held by / as a limited owner, and B was 
entitled to the declaration prayed for. {Mr. Ameer AH.) 

Rani Indar Kuar v. Thakur Baldeo Baksh 
Singh. 23 0. C. 291 = 18 A.L.J. 1057= 

28 M. L. T. 334 = 7 0. L. J. 439 = 57 I. C. 397 = 

25 C. W. N. 170 = A. I. R. 1921 P. C. 131 = 

39 M. L. J. 115 (P. C.). 

-Where during settlement proceedings mortgagor 

applied to the Revenue Court for redemption and the 
Settlement Officer dismissed the application on the 
ground that the term within which redemption was to 
be made had expired and that in consequence the mort¬ 
gagor had no right left in him to redeem. 

Held. that the Settlement Court acted with jurisdic¬ 
tion and a later redemption suit of the plaintiffs cannot 
be sustained, whether the mortgages were executed prior 
to the annexation of Oudh by the British Government in 
1856 or were executed subsequently. {Dalai, J. C.) 

Chan dan Singh v. Sheo Narayan Singh. 

10 0. L. J. 606 = 5 L. R. Oudh 92 = 801. C. 698 = 

A. I. R. 1924 Oudh 245. 

-Where the Settlement Court through oversight 

decreed that the mortgagor had no right left in him with 
respect to a particular property the question of the 
existence of the right to redeem is final and suit for 
redemption by the mortgagor or his successors-in-title is 
barred. {Stuart and Kanhaiya Lai, A. J. Cs.) TlLAK 

Chanda. Shambhu Singh. 23 0. C. 269 = 

7 O. L. J. 524 = 60 I. C. 404 = 2 TT.P.L.R. 163. 
—S. 11—Competent Court—Special Act. 1J ' 

- Madras Hereditary Village Offices Act {Ilf of 
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C. P. CODE (1908), S. 11—Competent Court— 
Special Act. 


C. P. CODE (1908), S. 11—Compromise decree— 
Effect of. 


1895), 13. 

Under S. 13, the Collector has jurisdiction to deter¬ 
mine whether lands are the emoluments of an office or 
not, and the parties to the proceeding are debarred by 
S. 11, C. P. Code, and the general principles of res 
judicata from re-agitating the same question subsequent¬ 
ly in a civil suit. 30 Mad. j 20, toil. (Anantakrishna 
Ayyar, J.) (PALAKOLANU) MaNIKYAM v. (PALA- 

kolanu) Chandrasekharudu. 31 M. L. W. 537 = 

A. I. R. 1930 Mad. 573 = 58 M. L. J. 542. 

- Gujarat Talukdars ’ Act (Bombay Act VI of 

1888). 6*. 16. • 

The decision of the District Court under S. 16 of the 
Act does not bar a regular suit on the principle of res 
judicata. 30 Bom. 220 Approved. ( Mac lead , C. 
Pratt and Crump , //.) AMARSANGJI DUNGARJI 7 ’. 

Deepsangji Radabhai. 49 Bom. 442 = 

27 Bom. L. R. 345 = 87 I. C. 588 = 
A. I. R. 1925 Bom. 241 (F. B.). 

- Agra Tenancy Act, S. 199 {6). 

A decision of Assistant Collector acting under S. 199 
(£), Agra Tenancy Act, bars a subsequent suit to deter¬ 
mine title between the same parties. 6 A. L. J. 917, 
.Rel. {Daniels, J.) AMIN UDDIN v. ABDUL SHAKOOK. 

5 L. R. A. Rev. 26 = 
73 I. C. 460 = A. I. R. 1923 All. 556. 
—S. 11—Consent decree—Absence of issues. 

-Judgment given by consent when there are no 
pleadings in action does not operate as res judicata. In 
order to effect an estoppel it was necessary that it 
should appear on record that the question had been put 
in issue. Wood. V. C., in Goucharw. Clayton , 34 L. J. 
Ch. 239, Foil. ; 36 Bom. 283. A. 1. R. 1926 Cal. 672, 
Dist. Where in a prior suit claiming certain amount on 
account of a certain cess defendants appeared in person 
filed no written statement and simply confessed judg¬ 
ment whereupon a decree was passed against them. 

Held , that the decision in the prior suit did not pre¬ 
clude the party from disputing in a subsequent suit the 
right of the party lo levy the cess. ( Madhavan Hair , 

J.) Govinda Krishna v. Vknkatasubbiah. 

117 I. C. 295 = A. I. R. 1929 Mad. 694. 


—S. 11—Compromise decree—Basis of. 

- A sued B for recovery of khas possession of some 

lands. The lands in dispute were included in a bigger 
arealwhich formed the subject-matter of a previous litiga¬ 
tion between the same parties, which was compromised 
and in which a decree was made in accordance with a 
Commissioner’s map. In the present suit the lower 
Court held that the Commissioner in the litigation had 
committed a mistake and came to the conclusion that 
the disputed lands fell to the share of A. 

Held , that the lower Court was wrong in law when it 
went behind the compromise decree and proceeded to 
consider the question whether the Commissioner had 
committed any mistake in preparing the map. It ought 
to have proceeded in determining the case on the basis 
of the Commissioner’s map as such. (Mullick and 
Gar lick, //.) GOPAL CHANDRA v. SHASI BHUSAN. 


Ill I. C. 1 = A. I. R. 1928 Cal. 852. 

-~S. 11—Compromise Decree—Discharged defen¬ 
dant. 


-—Where in a previous suit certain defendants are 

discharged owing to a compromise between the plaintiffs 
of that suit and the contesting defendants the compro¬ 
mise decree does not operate as res judicata in a subse¬ 
quent suit between the plaintiffs and the alienees from the 
discharged defendants. (Wazir Hasan, A. J. C.) 

Dunya Singh v. Ganga Dhar. 2 O. W. N. 684 = 

■ 8 ' < 901. C. 408 = A. I. R. 1925 Oudh 660. 


- S. 11—Compromise decree—Effect of. 

- Syndicate — Non-registration — Illegality. 

In a suit by or against a syndicate the parties cannot 
compromise the question whether the syndicate is or is 
not an unregistered association if the Court was bound 
to take notice of want of registration, and in order that 
it may be incumbent upon the Court to investigate the 
plea there must be circumstances which amount to some¬ 
thing more than the possibility of the association being 
illegal. If the illegality is not ex facie apparent, or if it 
is a mixed question of law and fact or is a question the 
determination of which depends on extraneous facts, the 
Court is not bound to assume that the illegality exists or 
must necessarily come to light on trial of the facts, and 
consequently if the parties consent to the question of 
registration being res judicata , the fact of the illegality 
it subsequently established in other proceedings cannot 
overcome the plea of res judicata. Shoe Machinery Co. v. 
Cutlan, (1896) 1 Ch. 667; North Western Salt Co., Ltd. 
v. Electrolytic Alkali Co., Ltd. (1914) A. C. 461 and 
! 33 Bom. 479, Kef. ( Kemp and Murphy , //.) RaOJI 
Narainji V. Ratansi Kanji. 32 Bom. L. R. 389 = 

126 I. C. 305 = A. I. R. 1930 Bom. 431. 

-S. 11 does not apply in terms to consent decrees 

as it cannot be said in the case of such decrees that the 
matters in issue between the parties have been heard 
and finally decided within the meaning of the section. A 
consent decree, however, has to all intents and purposes 
the same effect as res judicata as it raises an estoppel as 
much as a decree passed in invitum. {Tapp / ) 

Mr. Said Khanam v. Said Muhammad. 

12 Lah. L. J. 157 = A. I. R. 1930 Lah. 487. 

-An order by consent, not discharged bv mutual 

agreement and remaining unreduced is as effective as an 
I order of the Court made otherwise than by consent and 
not discharged on appeal. A party bound by a consent 
order must, when once it nas been completed, obey it 
unless and until he can get it set aside in proceedings 
duly constituted for the purpose. The only difference in 
this respect between an order made by consent and one 
j not s0 ma de is that the first stands unless and until it is 
discharged by mutual agreement or is set aside by 

another order of the Court : the second stands unless 

and until it is discharged on appeal. {Lord Blanesburrh ) 

Charles Hubert Kinch v. Edward Keith 
Walcott. 1929 A C. 482= 1181 c 7 = 

30 M. L. W. 606 = A. I. R. 1929 P. C. 289 = 

57 M. L. J. 429 (P. C.). 

— S. 11, C. P. Code, does not apply to compromise 
suits as it applies in terms only to what was actually 
heard and finally decided (1912) M. W. N 1071 Foil 
{Kumaraswami Sastri and Reilly, //.) RamaSWaMY 
Mudaliar v. Alagathai anni. 

1928 M. W. N. 654 = 116 I. c. 116 = 

A. I. R. 1929 Mad. 96. 

——A compromise decree operates as res judicata. 
South American and Mexican Co.. (1895) 1 Ch r> 17 
and 22 Mad. 508 (P.C.), Foil. {Gokaran Nath Misra 
and Pul lan. JJ^) DURGA PRASAD v . NARAIN. 

5 0. W. N. 1081 = 4 Luck. 181 = 115 I. C. 294 = 

A. I. R. 1929 Oudh 63. 

- Res judicata by its very words means a matter 

upon which the Court has exercised its judicial mind 
and a judgment passed on consent cannot be considered 
as a judicium. A consent decree, therefore, does not 
come within the rule of m- judicata as contained in 
j 'll* xt > hoover, raises as an estoppel as much as 'a 
decree passed in invitum.. {Greaves and M. N. Muker- 


***** 
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C. P. CODE (1908), S. 11—Compromise decree— 
Effect of. 


C. P. CODE (1908), S. 11 - Compromise decree— 
Question not decided. 


,, //) SiVADAS DUTTA V. BIRENDRA KRISHNA. 

43 C. L. J. 116 = 941. C. 844 = 
A. I. R. 1926 Cal. 672. 

_A judgment by consent is intended to put a stop 

to litigation between the parties, just as much as is a 
judgment, which results from the decision of the Court, 
after the matter has been fought out to the end, unless 
the compromise can be attacked in some effective man¬ 
ner (1395) 1 Ch. 37, 35 M. 75 and 11 M. 191. Ref. 
(Aiding and Odgers, JJ.) ClIEURAVA GOUNDAN 
7- Athappa Gdundan. 18 M. L. W. 177 — 

75 I.C. 336 = 1923 M. W. N. 545 = 

A. I. R. 1924 Mad. 88. 

A decision in a former suit, unless tainted by- 


fraud or procured bv undue influence, against the pre- 
decessor-in-title of the plaintiff will be binding on him. 
(Mears, C. J. and Bauerji , /.) Ml). AHMED v. 
ZAHUR AHMED. 44 All. 334 = 67 I. C. 523 = 

20 A.L J. 193 = A. I. R. 1922 All. 19. 

- Relief frayed but not granted. 

A consent order raises an estoppel as much as a decree 
passed in invitum , so that where a particular relief is 
prayed foi but the matter is settled by a consent order 
which does not grant the relief prayed, the relief must 
be deemed to be refused. The same relief cannot again 
be claimed. 24 Cal. 216; 24 Bom. // and at) Bom. 
283 Rel. on. (Das and Ross , //.) R.AMESHWAR 

Singh Bahadur 7'. Hitendra Singh. 

2 P. L. T. 628=62 1 C 469 = 6 P.L.J 208 = 

A. I. R. 1921 Pat. 131. 


_S. 11—Compromise decree—Estoppel. 

-A party cannot approbate and reprobate with 

knowledge of the facts, and if the husband or the wife 
once deliberately affirms the marriage, he or she cannot 
subsequently object to the marriage. Therefore, where 
a previous petition for declaring the marriage a nullity 
has been dismissed by consent of parties a second peti- , 
tion is not competent. Corel Shelborne in G. v. J/.. 
(1885) A. C. 171, Rel. on. ( Marten . C\/., Crump and 
Blackwell , JJ ) H. r\ II. 30 Bom. L. R. 523= , 

110 I. C. 266 = A.I.R. 1928 Bom. 279 (b). 

—S. 11 —Compromise decree—Fraud. 1 

-—Application challenging validity of a compromise 

decree under S. 151 dismissed—Subsequent suit for the 
same purpose is not barred—C.P. Code, S. 151. (Jwala ■ 
Prasad , J.) PAR SHAN SAHI v. G. L. RICHARDSON. j 
• 5 Pat. 276= 941. C. 765 = A. I. R. 1926 Pat. 289. 1 


—S. 11—Compromise decree-Guardian and Wards 
Act. 


•- Proceedings under. 

Where under a compromise the petitioner (father) 
acquiesced in the retention of the custody, minor by the 
respondent (mother) 

Held , that the authority delegated by a natural guar¬ 
dian to any other person to retain the custody of the 
minor is revocable although the compromise has been 
embodied in a decree. (Oldfield and Venkatasubba Rao , 

JJ.) Satyanarayana Varaprasada RAO v . Yen- 


—S. 11—Compromise decree—Order recording 
compromise. . 

- Decree passed thereafter—Appeal from first order _ 

Where a preliminary decree or order is followed by 
a final decree, appeal does not lie against the former 
after the final decree is passed. An appeal from an 
order, recording a compromise under O. 23, R. 3, filed 
after a decree is prepared in pursuance of that order in 
accordance with the provisions of R. 3, is incompetent. 
A.I.R. 1925 Cal. 218,36 Cal. 726, 32 Cal.-1023 and 1 7 
C.W.N. 868, Foil.; 10 M.I.A. 203 (P.C.) Ref. ( Suhra . 
wardy and Cuming, JJ.) BENGAL COAL CO., LTD. 

apcar Collieries Ltd. 29 C.W.N. 928= 

87 I. c. 248 = A. I. R. 1926 Cal. 412 

—S. 11- Compromise decree—Portion of dispute 
not settled. 

-Explanation 5 apparently has a reference to what 

has been adjudicated by the Court and not to the result 
arrived at by a compromise, in which the parties have 
omitted to settle a part of their dispute. ( Maker ji and 
Ben,ict, JJ.) ISHRI PRASAD v. MUNNA LaL. 

A.I.R. 1930 All. 619. 

—S. 11—Compromise decree—Pre-emption. 

—Certain occupancy tenants in a village sold their 
occupancy rights to the appellant R. The plaintiffs 
claimed to pre-empt the sale. The sale was by deed, 
dated 25th August 1917, and the conveyance was regis¬ 
tered on the 27th August. Shortly after the purchase 
he sold one-half to B. P and M. The suit to pre-empt 
the sale to R was brought on 7th October 1919. The 
vendees began to build shops on the land so purchased. 
Then, on 9th September 1918, a suit was filed on behalf 
of all the landlords of the village numbering 216, among 
whom ihi plaintiffs were included, against the appellant 
R and his co sharers. That suit was decreed by the 
Assistant Collector in January 1919, but was dismissed 
in appeal. A further appeal was then made to the 
Commissioner and then a compromise among all the 
parties was effected, by which the sale to R , B and AT 
was recognized and mutation allowed to be effected. 
The revenue officer sanctioned the sale in favour of the 
appellant R. The Commissioner passed a decree in 
terms of the compromise on 2nd June 1919. 

Held , that the occupancy rights consolidated, or 
rather merged in the ownership rights; that these be¬ 
longed to the appellants, and that as the respondents, 
were themselves parties to the suit in the course of 
which the compromise arrangement was come to be 
followed by the decree and mutation proceedings and* 
therefore, whether the case be viewed under the heading 
of res judicata or of estoppel, or of no title and interest 
to sue, the result would be the same, namely, that the* 
plaintiffs’ claim to pre-empt cannot be entertained, apart 
from the question of limitation, (ford Shasu.) RlKHt 

Ram z>. Dhanpat Rai. 10 Lah. 75= 110 I.C. 1= 
55 I.A. 266 = 48 C. L. J. 158 = 33 C. W. N. 90= 
30 P. L. R. 1 = A. I. R 1928 P. 0. 190. 

—S. 11—Compromise decree—Question not decid¬ 
ed. ■. .■ - : /!.'.■ 


kata Lakshmi Narasayamma. 

18 M. L. W. 173 73 I. C. 948 - , 
1923 M. W. N. 668 = A. I. R. 1924 Mad. 45. i 

I 

—S. 11—Compromise decree—Might and ought. 

-A compromise deciee cannot be taken to decide 

every point that ought to have been pleaded, as a decree 
on the merits must. All S. A. 2024 of 1925. Rel. on. 
(Ashworth and King , JJ.) MaDAN LaL v. GaJEN- 
drapal Singh. 51 All. 575= 116 I. C. 436= 

1929 A. L. J. 344 = A.I.R. 1929 All. 243. 


-Where a person although showing his willingness 

to have a scheme settled, contended that his right to the* 
ownership of a particular house should be left undis- 
turlred, and the Board did not purport to decide that 
question, the order of the Board embodying the scheme, 
although it assumed that the temple was the owner of 
the house, cannot be a decision on the point of the- 
ownership of the house. (Venkatasublhi Rao and Reilly, 
JJ.) JAGANNATHA RAO PANTULU v. M. RAMA 
CHARLU. 116 I.C. 142= A.I.R. 1929 Mad. 687. 
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C. P. CODE (1908), S. 11—Compromise decree— 
Terms not known. 


C. P. CODE (1908), S. 11—Connected or cross 
appeals—Appeal from one decree. 


—S. 11—Compromise decree—Terms not known. 

-—A rent-decree passed in a previous suit on the 

basis of a compromise in the absence of the terms of the 
compromise, does not operate as res judicata in a sub¬ 
sequent suit between the parties with regard to the rate 
of rent, but oniy amounts to proof of an admission in 
respect of the amount claimed. 16 Cal. 300 (F. B.). 
Foil. ( Suhrawardy and Cuming, JJ '.) OFFICIAL 

Trustee of Bengal v. Sagar Pair. 

87 I C. 781 = A.I.R. 1925 Cal. 1011. 

—S. 11—Compromise decree —Unnecessary mat¬ 
ters. 

- Portions dealing with matters not necessary for 

disposal of suit arc not res judicata. 

A compromise decree is to be confined to so much as 

is necessary in order to dispose of the conclusions of the 
suit. In so far as it deals with other matters it cannot 
operate as res judicata. {Rankin, J.) SaSHI BHUSaN 
Shaw v Hari Narayan Shaw. 48 Cal. 1059 = 
66 I. C. 705 = 25 C.W.N. 990 = A.I.R. 1921 Cal. 202. 

—S. 11-Connected or cross-appeals-Abatement 
of appeal. 

-In the first Court the suits were tried together. 

Appeals were filed in both the suits, but one of the ap¬ 
peals having abated, no decision on merits was given by 
the appellate Court. 

Held, that on account of the appeal in the connected ! 
case having abated, the matters were never finally decid¬ 
ed by the appellate Court, the abatement should not, 
therefore, operate as res juaicata. A. I. R. 1927 Lah.. 
289 (F. B.) and A. I. R. 1927 Lah. 1, Foil. {Blade, J.) , 
Chhitak Mal v. RADHA Rawan. 109 I. C. 564. | 
—S. 11—Connected or cross appeals—Appeal from 
one decree. 

-—Both parties appealing against trial Court’s deci- j 

sion—One appeal allowed and the other dismissed— I 
Second appeal filed against one appellate decree only— ! 
Other unappealed decree does not bar hearing of the 
second appeal. {Lindsay and Ashworth, J J.) NaNNU 
Prasad v. Nazim Husain. 50 All. 517 = 

26 A. L. J. 258 = 113 I. C. 93 = 
A. I. R. 1928 All. 274. 

-—Two suits by husband and wife against each 

other, tried together and disposed of by one judgment— 
Two decrees prepared—Appeal by husband against the 
decree in his own case—Unappealed decree does not ope¬ 
rate as res judicata. {Addison, /.) GULHASAN v. MT. 
RESHAMGAN. 9 L.L.J. 526 = 105 I.C. 850 = 

A. I. R. 1927 Lah. 821. 
-Where a suit was filed to recover money on ac¬ 
counts and the defendant having subsequently filed an¬ 
other suit against the plaintiff the two suits were con¬ 
solidated and the plaintiff’s suit was decreed and the 
defendant’s suit was dismissed and the defendant pre¬ 
ferred an appeal as against the decree in the plaintiff’s 
suit only. Held, that the failure to appeal as against 
the decision in the other connected suit did not operate 
as a bar. , 

Per Graham, that the decision in the defendant’s 
suit was not a decision in a former suit within the mean¬ 
ing of S.ll.Expl. 1. {Graham and Mi t ter, J J j) 

Manomohan Das v. Shib Chandra Saha. 

’ _ ‘ _ 34 C. W. N. 839. 

-The applicant filed suits against two tenants for 

the full amount of rent pleading that he alone had been 
collecting rent. The respondent intervened and contest¬ 
ed the plaintiff’s right to collect rent. In both the suits 
the court held that the plaintiff was entitled to collect 
the whole rent. The tenants did not appeal but the 
respondent appealed in one suit. ' Held , that the ques¬ 


tion at issue being the same the decision in the suit not 
; appealed against operated as res judicata. {Oakden , S. 
M. and Smith, J. M.) ShEO PAL SlNGH v. RAM 
Dayal Singh. 14 R. D. 324. 


- Two cross-suits about the same subject-matter 

filed simultaneously between the same parties—Suits 
consolidated and one judgment delivered in both the 
suits, but two decrees framed—Appeal from one of the 
decrees only — No appeal from the other decree—Appeal 
is not barred by res judicata— Principle of res judicata 
applies only to judgments and not decrees—Principles 
of res judicata fully discussed. 

Two widows A and B were jointly in possession of 
certain land. Each sued the other for declaration that 
she (the plaintiff) was the exclusive owner of that land 
and that the other (defendant) had no right in it of any 
kind. Both suits were disposed of by a single judgment 
which decided that A was the owner but that B was en¬ 
titled to hold possession of half the land in lieu of main¬ 
tenance. A separate decree was drawn up in each suit 
declaring the rights of the plaintiff according to that 
decision. B appealed against one of these decrees only, 
namely, the decree given in the suit in which she was 
the plaintiff. 

Held {per Full Bench. Dalip Singh, J., dissenting), 
that the fact that no appeal had been preferred by P 
against the decree in the other suit of A, could not pre¬ 
vent B's appeal from proceeding. 

Held, further, that there could be no bar to the hear¬ 
ing of cross-objection filed by A pressing her claim to 
exclusive possession. Principles of res judicata and case- 
law thereon fully discussed. 85 P. R. 1905 (F. B.); 
A.I.R. 1926 Lah. 458; 33 Cal. 1001 (F.B.); 29 Mad. 333 
(F. B.) and A. I. R. 1923 All. 490 (F. B.), Appr. ; 
33 All. 51, Disappr.; 11 Lah. 83 = 53 I.C. 137; 4 L L. L 
344 and 3 Lah. 215 = 771. C 541 = A.I.R. 1922 Lah. 
390, Overruled. 


Tek Chand, J. —S. 11 applies to suits and not to 
appea's. But the general principles of res judicata will 
apply to appeals, and in applying these general princi - 
pies, the Courts are not hampered by any technical rules 
of interpretation such as govern The applicability of a 
statute. Courts should ascertain the raisond'etre of the 
doctrine and then apply to it the facts of particular 
case, unfettered by technicalities. It is the spirit of the 
law and not its letter which is to be the governing factor, 
the soul of the rule rather than its outward form. The 
essence of the rule is that the two proceedings should be 
so independent of each other that the trial of one cannot 
be confused with the trial of the other. Where two 
suits, having a common issue, are, by consent of parties- 
or by order of the Court, tried together, the evidence 
being written in ond record and both suits disposed of by 
a single judgment, it cannot be said that there have been 
two distinct and independent trials. The test is whether 
the Judge has applied his mind to the decision of the 
issue involved in the two suits twice or whether there 
has been in reality but one trial, one finding and one 
decision. Res judicata is either estoppel by verdict or 
estoppel by judgment (or record) and there is no such 
thing as estoppel by decree. The determining factor is. 
not the decree but the decision of the matter in contro¬ 
versy. Where the same property is the subject-matter 
of two contemporaneous suits between the same parties, 
in which common issues are involved, and the two suits 
are tried together and disposed of by a single judgment 
but two decrees are prepared and an appeal is preferred 
against one decree only, the Court must be presumed to- 
have consolidated the two suits and passed one judgment 
and the fact that there is an unappealed decree will not: 
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C. P. CODE (1908), S. 11—Connected or cross¬ 
appeal—Appeal from one decree. 

cieate an estoppel against the hearing of the appeal. The 
estoppel in such a case would not be created by the decree. 
It could only be created by the judgment. Further, no 
anomaly or embai rassment in execution proceedings is 
likely to arise by there being two conflicting decrees on 
the records of the Court, for it is weil settled that it two 
or more conflicting decrees happen to be passed regard¬ 
ing the same property in two different proceedings, it 
will be the last one which will prevail. 

Dalip Singh. J .—The principle of res judicata by 
•record to apply there is no difference between a decision 
(judgment) and “an adjudication ” (decree). Courts 
should be reluctant to presume an order of consolidation 
where none has actually been passed. The point is not 
whether the court should have consolidated the two suits 
but whether the appellate Court looking at the actions 
of the Court below can presume that the Court intended 
that there should be an order of consolidation. ( Camp¬ 
bell, Addison, Tck Chand , Dalip Singh and Ag/ta 
Haider , //.) Mr. LOCHHMl v. MT. BHULL1. 

8 Lab 384 = 104 I C. 849 = 
A. I. R. 1927 Lah. 289 (F. B.). 

-Where it appears to an appellate Court that there 

are two decrees arising out of two suits heard together 
or raising the same question between the same parties, 
or arising out of two appeals to a subordinate appellate 
Court, and only one of such decrees is brought before it 
in appeal, and there is nothing prejudicial to the appellant 
in the decree from which no appeal has been brought 
which is not rai ed and cannot be set light if the appeal 
which he has brought succeeds, the right of appeal is not 
barred either by the rule of res judicata, or at all, by 
reason of his failure to appeal from the decree which 
does not prejudice him. A. I. R. 1923 All. 490 and 
15 O. C. 22, Foil. ( Stuart , C. J. and Raza , /.) RAM- 
sukh Dube v. Rampat Tiwari. 4 0. W. N. 297 = 

102 I. C. 171 = A. I R 1927 Oudh 575. 

-Wheri in two connected suits tried and decided 

together an appeal is filed against one decree but not 
against the other, the decree not appealed against is not 
res judicata and so does not affect the hearing of the 
appeal against the other decree. 29 Mad. 333, Foil. ; 
A.l.R. 1923 F. C. 167, Dist. ( Phillips , /.) SlN- 
NANNA KONE V. MUTHUPALAN1 CHETTY. 

92 I. C. 352 = A. I. R. 1926 Mad. 378. 

-Two appeals in same suit—Two decrees passed 

—Second appeal filed from only one—Appellant not pre¬ 
judiced by the other—Second appeal is not barred. 
'(Sulaiman, J.) RAM NARAIN v. NlHAL SINGH. 

6 L. R. A. Civ. 222 = 87 I. C. 804 = 

A. I. R. 1925 All. 488. 

S. 11 of the C. P. Code, or, at any rate the 
principle on which that section is based, will prevent an 
appellate Court from trying a case involving a matter 
decided finally by a suit heard along with the suit from 
which the appeal is pending. {Ashworth, A. J. C.) 

Pancham Singh v. Thakur Singh. 

86 I. C. 380 = A. I. R. 1925 Oudh 598. 

Where a combined judgment was given in two 
appeals in the lower appellate Court and in the High 
Court only one appeal was filed agiinst the judgment 
but it was filed by the piincipal parties and abo the 
parties to the other appeal were impleaded and where it 
was objected that the omission to file a distinct appeal 
against the other appeal should cause the dismissal of 
the appeal in the High Court. Held, that the objection 
was bad. 21 A. L. J. 465, Foil. {Mukerji, J.) BijaI 

Bahadur v. pakamkshwari Ram. 

78 1.0.1026 = A. I. R. 1924 All. 834. 

-Two decrees—Appeal from one only—No pre- 


C. P. CODE (1908), S. 11 —Connected or cross¬ 
appeals—Copies of decrees. 

judice to appellant in unappealed decree—Appeal is not 
barred. 33 A. 5l, F.B., Dist; 29 All. 730, Foil.; (1908) 
A. W. N. 211, 33 All. 151, 9 I. C. 67, 35 All. 187 and 
18 A. L. J. 40, Overruled. {blears, C. J. Ba?terji % 
Piggott , Walsh and Ryves, JJ.) GHANSHAM SlNGH 
c/. BHOLA Singh. 21 A. L. J. 465 = 74 I. C. 411 = 

45 All. 506 = 4 L. R. A. Civ. 266 = 
A. I. R. 1923 All. 490 (2) (F. B.). 

- Finding on an issue is net res judicata. 

There is now here a right of appeal against a finding 
on an issue. The right of appeal given by C.P. Code is 
I always a right of appeal against a decree. The finding 
on the issue of ownership in J's suit did not constitute 
res judicata. {Afears, C. J. and Piggott, J.) PEARY 
Lae v. JadO Rai. 20 All. L. J. 784 = 

76 I. C. 618 = A. I. R. 1923 All. 16. 

-Cioss-suits—Appeal from one of them only— 

Unappealed decree acts as res judicata as being a former 
suit. 15 Bom. 104, 29 M. 333 and 195, Diss. {Mooker- 
jee and Chotzner, J J.) ISUP A LI v. GOUR CHANDRA 

Deb. 37 C. L. J. 184 = 74 I. C. 591 = 

A. I. R. 1923 Cal. 496 

• 

-Decision in one not affecting decision in the other 

—Failure to appeal from one is no bar to appeal from 
the other. {Martmean and Campbell, JJ.) YUSUF 

ALl v. Ali Bhoy. 83 I. C. 776 = A.l.R 1923 Lah. 8 

- A sued B and B filed another suit against A. The 

question at issue in the two suits was the same. Both 
the suits were tried together. But separate judgments 
were given. 

Held, in an appeal fiom the judgment in one suit, 
that the judgment in the other suit which had not been 
appealed against operated as res judicata. (Chatterjee 
and Pearson, J J .) GANGADHAR KaLVVAR v. SEKALE 

Telini. 34 C. L. J. 281 = 27 C. W. N. 141 = 

64 I. C. 574 - A. I. R. 1921 Cal. 291 

-Same question directly and substantially in issue 

in both suits—Appeal against one decree only—Decree 
unappealed is a bar. {Leslie Jones and Wilber force, 

JJ.) Muhammad Jan v. Dulichand. 

3 Lah. L. J. 473 = 74 I. C. 583 = 

A I. R. 1921 Lah. 255. 

—S. 11 —Connected or cross appeals -Consolidated 
decree. 

-—Where two suits were instituted against the same 

defendants for recovery of arrears of rent for different 
holdings at different rentab and the suits were tried 
| together and on plaintiff’s consent, only a decree for 
consolidated rent was passed, as the Court held that the 
lands covered by the two suits formed one holding and 
the other suit was dismissed by the trial Court but was 
set aside on appeal and where the defendant preferred a 
second appeal. 

Held, that plaintiff having not appealed against the 
decree for consolidated rent was barred by res judicata 
and also on the ground of estoppel since he had accepted 
to take the decree for consolidated rent. 33 C. 1101, 
Diss. {Kulwant Sahay, J.) DHANI Singh v. Sri 
Chandra Choor Deo. 75 I. C. 570 = 

A. I. R. 1924 Pat. 823. 

—S. 11—Connected or cross appeals—Copies of 
decrees. 

-Two appeals from a deciee dbposed of by one 

judgment and two decrees—Appeal against that judg¬ 
ment without filing copies of lx>th decrees is bad. 
{Scott-Smith and Harrison , JJ.) MUHAMMAD DlN 

M. Zeb-un-nissa. 3 Lah. 215 = 

77 I. C. 541 = A. I. R. 1922 Lah. 390. 
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C. P. CODE (1908), S. 11 —Connected or Cross 
Appeals. 

—S. 11—Connected or cross-appeals—Cross objec¬ 
tions. 

-Where the cross-objections filed by one party 

were dismissed without going into the merits of the case 
on the ground of their being filed after the dismissal of 

the appeal and an appeal was filed on the same points 
as the cross-objections. 

Held, that the appeal was not barred. ( Daniels, /.) 
PRABHU Dayal v. MURLI Dhar. 

22 A. L. J. 365 = 78 I. C. 677 = 
5 L. R. A. Civ. 298 = A. I. R. 1924 All. 867. 


C.P. CODE (1908), S. 11 —Co plaintiffs. 

27 P. L. R. 203 = 93 I.C. 1014 = A.I.R. 1927 Lah. 98. 

-Suit for pre-emption by A and B— A's suit dis¬ 
missed by drawing lots, A and B having equal rights— 
Subsequently B's suii dismissed, sale being not liable to 
pre-emption—B can succeed in appeal without appealing 
against dismissal of suit against A. 33 All. 51 and 
A. I. R. 1923 All. 490 (F. B.), Dist. {Stuart, C. J. ami 
Baza, J.) BAHRAICHI v. TlRBENI SlNC-H. 

4 O. W. N. 143 = 100 I. C. 450 = 
A. I. R. 1927 Oudh 106. 

—S. 11 —Connected or cross-appeals—Preliminary 

and final decree. 


—S. 11—Connected or cross suits—Decision of one. 

Where, in both of the cross-suits between the 
same parties the question at issue arising out of the 
same transaction is the same, and one is decided before 
the other, the decision in the suit decided first is res 
judicata against the other. (Daniels , /.) SUNDAR 

Lal Kapoor Chand ?». Bhawan Prasad Kamte 
Pr asad. 96 1. C. 694 (All.). 

Where in two suits the lands in dispute are 
-different but the issue as to defendant’s title to the lands 
is raised in both and decided in one, that decision is 
res judicata as to the issue of title in the other suit. 
{Rutledge, C. J. and Brown , /.) V. p. R. V. CHOKA- 

jlingam Chettiar v. Maung Tha O. 

4 Rang. 8 = 951. C. 104 = A. I. R. 1926 Rang. 122. 

—S 11—Connected or cross-appeals—Dismissal of 
one. 

- —Principle applies to appeals. 

The question of res judicata is not confined only to 
the provisions of S. 11. 111. A. 37, Ref. Two cross¬ 
suits were tried together with common issues but two 
separate decrees were drawn up and also two judgments 
were written one relying on the other. Appeal from 
•one decree was dismissed. 

Held, that the appeal from the other decree cannot 
be heard, the subject-matter of the latter appeal being 
already decided in the prior appeal. 33 All. 15 (F. B. j, 
Foil. ( Robinson , C. J. and Brown , J.) ANWAR ALU 
SOWDAGAR V. AMEER ALLI SOWDAGAR. 

2 Rang. 633 = 84 I.C. 894 = A. I. R. 1925 Rang. 104. 

-—There were two decrees, one dismissing plaint¬ 
iffs’ ciaim and another decreeing defendants’ counter¬ 
claim. Plaintiffs filed two separate appeals. The 
correctness of defendants’ accounts was the decisive 
question in both appeals. The appeal from decree 
allowing defendants’ counter-claim was dismissed as 

barred bv time. 

& 

Held , that the other appeal was barred by res 
judicata. (Leslie Jones and Broadway, J J.) GHAM- 
iya LAL V. ROSHAN Lal. 4 Lah. L, J 344 = 

A. I. R. 1921 Lah. 271. 

—S. 11—Connected or cross suits—Pre emption. 

-—Where rival pre-emptors sue for pre emption 

and the suit of one of them is dismissed, the failure on 
the part of the vendees or the remaining pre-emptors to 
appeal from the decree does not debar them from 
appealing against the decrees passed in their own suits. 
{Lindsay and Sulaiman, J J.) Mt. CHAMMUN 
KUARI v. JAGOTBALI. 101 I. C. 518 = 

A. I. R. 1927 All, 540. 

-Suit for pre-emption by rival pre-emptors A and 

K —Su t by S dismissed and that of K decreed —S 
appealing against the dismissal of the suit—No appeal 
filed against decree in K's suit—Appeal by S is barred 
by res judicata, 85 P.R. 1905 held to be no longer good 
law. A.I.R. 1924 -Oudh 311; A.I.R. 1925 Rang. 104 ; 
A. I. I<. 1924 Pat. 823; A. I. R. 1923 All.' 490(F. B.j 
and A. I. R. 1923 Cal. 496, Rel. :on. / {Addison J.) 
Sulaiman v. Partab. . 8 Lah. L. J. 136 = 

D. D.—VOL. 1—77 


-Where during pendency of appeal from prelimi¬ 
nary decree in a mortgage suit an appeal from final 
decree was presented but was dismissed for want of 
prosecution : 

Held , that the appellate Court is not, by such dismis¬ 
sal, debarred from granting, in the appeal before it, a 
relief inconsistent with the final decree. 36 All. 532 
j (h. B.), Foil. {.Wears, C. J. and Lindsay, J.) GOKUL 

; Kalwar v. Chander Sekhar. 48 All. 611 = 

I 24 A. L. J. 769 = 96 I. C. 1 = A. I. R. 1926 All. 665. 

—S. 11—Connected or cross-appeals—Two appeals 

necessary. 

I-Two pre-emption suits were filed by L and A with 

j re gard to the same property and in connection with the 
I same transfer : they were jointly tried, issue being the 
j same, and identical decrees were passed in both. Both 
( were parties to both the suits. The decrees were to the 
i effect that L was to pre-empt and deposit a certain 
amount and on his failure A was allowed to pre-empt 
L appealed from the decree in his own suit but not from 
the decree in the suit in which he was defendant. 

Held , that the decree in A's suit which had become 
final barred the appeal. 20 O. C. 290 Dist. (Dalai 

J. C.) Lachmi Kuar v. Umrao Singh. 


,in , . , . 1924 Oudh 311. 

-Where an order dealt with two separate cases 

two appeals are necessary, although in the Trial Court’ 

Counsel received one fee for the two cases which he 
therefore considered to have been consolidated. But in 
a proper case, the appellant may be permitted to rectify 
the error by putting in a proper] ystamped appeal. (Scott- 
Smith and Wilber force, J J.) DEVI DlTTA MAL -< 

Official Liquidator. Amritsar Bank Ltd 

53 P. L. R. 1921 = A. I. R. 1921 Lah. 346. 
—S. 11—Co-plaintiffs. 

-Where a partition of a co-sharer village took 

place and the present plaintiffs and defendant lambardar 
were on the same side and continued to be joint and 
co-sharers in the same mahal, even after the partition 
Held, the rate at which the profits payable to the out 
going co-sharers was calculated in the partition proceed¬ 
ings is not res judicata as between the plaintiffs and 
defendant inter se in a subsequent action for sfnrp 
profits. 42 All. 309, Foil. {Walsh, Ag. C. J. Sulai¬ 
man, J.) Karan Singh v. Ram Sahai. 

_P . r 33 J* °* 231 "7 A * I- R. 1925 All. 246. 

. R f s J uclicata between—Same principles as for res 
judicata between co-defendants apply. 

The main tests to be applied are whether there 

was active controversy between the plaintiffs and whether 

that adjudication was necessary to enable the Court 

to grant any relief against the defendants. {Kumara 

siOamy Sastri, /.) SHVAMA BhaI PuRUSHOTHama 

DOSS. 21 M. L. W. 551 = 90 I. C. 124 -' 

., 7 , , A..1. R. 1925 Mad. 645 

-Where there is no conflict of interest between the 
co-plaintiffs, the decision cannot be held binding as Z 
judicata on their successors. ( Dawson Miller, C. J 
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c. P. CODE (1908), S. 11—Directly and substan¬ 
tially in issue—Absence of evidence. 

and Jwala Prasad, J.) MAHARAJA PKATAP UDAI- 

N \TH Sahi Deo v. Ganesh Narain Sahi. 

1921 P. H. C. C. 369=70 I. C. 232 = 

A. I. E 1921 Pat. 218. 

—S. 11—Directly and substantially in issue— j 
Absence of evidence. | 

-—Where a particular issue does not arise on the 

pleadings, or in any case is so indistinct that it does not 
indicate that the parties knew that they had to adduce 
any evidence on it, any finding on such issue do*-s not 
operate as res judicata. {Makerji , /.) hALLU SINOH 
f kACHUNANDAN. 85 1. C. 690 = 

A. I. E. 1925 All. 794. 

-— Even if a particular matter he not included in a 

formal issue, if it is directly and substantially in issue 
between the parties, and if there be a decision thereon, 
it will operate as res judicata . {Suhrawardy and 
Graham , //•) RAHINI NANDAN CHAUPHUHI v. 

J \dunandan Chaudhuri. 30 C. W. N. 873 = 

97 I. C. 73 = A. I. E. 1926 Cal. 1022. 

_S. 11 —Directly and substantially in issue—Cause 
of action recurring. 

_Even if the cause of action for a suit is a recur¬ 
ring one, every matter decided in a previous suit may be 
rcs judicata which was substantially and directly in 
issue. ( Midlick , A. C. J. and Kulwant Sahay , /.) 

Deri Prasad v. Jaldhar Mahton. 

1926 P. H. C. C. 113 = 94 I. C. 553 = 

A. I. E 1926 Pat. 288. 

—S. 11—Directly and substantially in issue—Cess 
suit. 

-In the Bengal Cess Act in almost every important 

section stress is laid upon the fact that the cess is for the 
year that is current. So there cannot be res judicata in j PHUDO SAHU. 
regard to the amount of cess, unless it is first proved 
that the iwo years, which are to l>e compared one with 
the other fall under the same re-valuation. {Foster, J.) , 

RAJA DHAKESHAR PRASAD NARAYAN SINGH 

ramdarnarayan Singh. 


C. P. CODE (1908), S. 11 —Directly and substan¬ 
tially in issue—Different subject matter. 

for the enforcement of an easement, the question directly 
and substantially in issue was whether T was a tenant 
under D. B subsequently sued for ejectment of T, or in 
the alternative, for rent. 

Held, that the questions for investigation in the later 
suit were essentially distinct in character and if at alL 
they arose in the previous suit they arose not distinctly 
and substantially but incidentally and collaterally. 30* 
C. I.. J. 13 and 31 C. L. J. 507 Foil. ( Mukerji , /.) 
S. M. Taritbarani Dasi z/. Basumati Devi. 

85 I. C. 953 = A. I. E. 1925 Cal. 985. 

-Decision that will was “ wholly valid ” does not 

bar question as to validity of its provisions regarding 
succession to the shebaitship, when the only question in 
the previous case was about the extent of bequest that 
operated under the will. {Suhrawardy and Duval , //.) 
PEOMOTHO NATH MUKERJEE V. ANUK.UL CHANDRA 
BANERJEE. 40 C. L. J. 564 = 851. C. 875 = 

29 C. W. N. 17 = A. I. E. 1925 Cal. 225 

-Rejection of claim by reversioners for cancellation 

of gift by widow is no bar to claim as reversioners after 
her death. The validity of the deed of gift and its effect 
are distinct matters. {Ashworth, A. J. C .) MT. KUSAM 
Dei v. Har Datta. 26 O. C. 98 = 

74 I. C. 459 = A. I. E. 1924 Oudb 129. 

-Where in a previous suit by defendant against 

plaintiff, the former’s claim to let out the water on his 
land through a particular opening, was denied and in the 
present suit the plaintiff claimed a prescriptive right to 
■ a flow of water from the defendant’s land, to his own, 
held, that the issues in the two suits were not the same 
and the present suit is not barred by res judicata. 
{Dawson Miller, C.J. and AI til lick, J.) Mt. SARDAN 

4 P. L. T. 81 = 69 1.0.947 = 
1922 P. H. C.C. 305= 2 Pat. 110 = 

A. I. E. 1923 Pat. 65. 

Issue in former suit different from that in the 


v. i present suit—Suit is not barred. 

A. I. B. 1927 Pat. 58. i The plaintiff’s wife filed a suit for arrears of mainten- 


—S. 11—Directly and substantially in issue — 
Different issues. 

-Where a suit brought for recovery of possession 

of the property on the ground that the plaintiff was the 
proprietor was dismissed and another suit was brought 
by the plantiff as a mortgagor for redemption of the said 
property 


ance according to agreement that she was to live separate 
and receive maintenance, if maltreated by husband. She 
alleged that her husband had turned her out; but the 
Court found that he had not done so, and that if the 
meaning of the agreement was that she was free to leave 
her husband at any time, then the agreement was not en¬ 
forceable at law. The wife went to live with her husband 


Held, that the decision in the prior suit cannot operate 1 but was soon turned out and she filed the present suit 
as res judicata because the matter involved in the two is ! f° r maintenance. 

essentially different. 35 Bom. 507. Rel. on. {Shadi Lai, ! Held, the facts in the former suit were different. It 
C.J. and Agha Haider , /.) ALI AHMED v. KHAN was found-there that the wife had left her husband’s 
Mahomed. 120 I. C. 420 = A. I. B. 1929 Lab. 833. 1 b<^se for no reason, and it was held that, if she set up 

-A suit by plaintiff for possession of his share an agreement under which she could do that, then any 

after partition is not barred by the dismissal of his prior I Sl »ch agreement was contrary to Moham.madan law. 
suit for recovery of specific plot of the land based on his , That proposition does not govern the present case and 
exclusive title. A. I. R. 1923 Mad. 257, Dist. {Waller therefore there is no res judicata. {Simpson, A. J. C.) 
and Madhavan Nair, J J.) SOUNDARAJALU v. I)ORAI- . BaNNEY S.AHEB v. ABIPABEGAM. 

SAMI. 


I 


24 M. L. W. 453 = 1926 M. W. N. 724 = 
98 I. C. 524 = A. I. E. 1926 Mad. 1128. 

-Before the principle of res judicata can be ap¬ 
plied it must be shown that the matter for decision had 
been directly and sulrstantially in issue in a previous 
suit between the same parties. Where in the latter case 
the question in issue is the right to sell and in the previ¬ 
ous case it was the right to mortgage. 

Held, that different considerations apply in the two | 
cases and that the principle dees not apply. 15 O.C. 91, ! 
Ref. ( Neavc , A. J. C.) GaNESH v. SURAJ BUKHSH 
Singh. 2 O. W. N. 944 = 91 1. C. 1021 = 

A. I. E. 1926 Oudh 139.; 
-In a previous suit by T against C , B , and others. , 


25 0. C. 157=69 I. C. 778 = 10 O. L. J. 13 = 

A. I. R. 1922 Oudb 251. 

-Where the prior judgment decides only that 

according to the custom found to exist, a son by a “kept 
wife” inherits equally with a son by a wedded wife, it 
cannot be held to adjudicate on the question whether 
under Hindu Law the plaintiff was legitimate or entitled 
to succeed to his father’s property. {Leslie Jones and 
Broadway , //.) INPAR SINGH v. THAKER SINGH. 

2 Lab. 207 = 6S I. C. 387 = 3 L. L. J. 317 = 
94 P. L. R. 1921 = A. I. R. 1921 Lab. 20. 
—S. 11—Directly and substantially in issue— Dif¬ 
ferent subject matter. 

-Alluvial land in present suit not the same ii* 
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C. P. CODE (1908), S. 11—Directly and substan¬ 
tially in issue—Different subject matter. 

previous suit but newly formed while old land disappear¬ 
ed—There can be no res judicata or estoppel—Evidence 
Act, S. 115. ( Stuart, C. J. and Raza , /.) SHIVRAM 
Lal v. Gangashanker. 12 Rev. Dec. 51 =- 

111 I. C. 370 = A. I. R. 1929 Oudh 15. 

-Where the groves in later suit are different from 

the grove which formed the subject of the previous 
litigation and it could not be said that the matter in issue 
in later suit between the parties was directly and sub 
stantially in issue between them in the former litigation. 
Held S. 11 did not apply. (Neave, /.) BHAUN PRATAB 

Singh v. Bhagwan Singh. 5 L. R. A. Civ. 406 = 

85 1. c. 76 = A. I. R. 1924 All. 922. 

--A prior suit determining a question of title 

regarding a certain land of which the present disputed 
land does not appear to form part, does not bar a sub¬ 
sequent suit between the same parties in respect of the 
land in dispute. ( Walmsley and Ghose , //.) ANANTRAM 

Bhattacharjee v. Hem Chandra Kar. 

_50 Cal. 475 = 721. C. 1041 = A. I. R. 1923 Cal. 379. 

—S. 11—Directly and substantially in issue—Dif¬ 
ferent value. 

I 'attic in previous suit one-fourth of subsequent 
suit — Decision is not res judicata. 

If in previous suit the value of the property included 
was one-fourth of the property included in the second 
suit the decision in previous suit cannot be res judicata 
in subsequent suit. (Dalai, J.) Nakched v. 
SUKHDEO. 124 1. C. 714 = 

A. I R. 1930 All. 430. 

—S. 11—Directly and substantially in issue—Dis¬ 
missal for want of cause of action. 

-—Where there is no cause of action, the Court has 
no jurisdiction to try a case and is not competent to 
decide other issues. Under S. 11 the bar arises only 
where the issue has been directly and substantially raised 
in a former suit. Where there is no cause of action, no 
matter in the plaint can be directly and substantially in 
issue. Therefore suit dismissed on the ground that there 
is no cause of action is not a bar under the prin¬ 
ciples of res judicata. (Dalai, J.) MT. W.AHIDAN 
V. MT. ALIMAN. 118 I. c. 711 = 

A. I. R. 1929 All. 844. 

Prayer for declaration leading up to the main 
relief claimed, viz., of possession — Dismissal of suit on 
failure of main relief—Declaration cannot be deemed to 
have been refused. 

Where the declaration which was claimed in the 
previous suit in the prayer was not a declaration under 
S. 42 of the Specific Relief Act but a declaration which 
led up to the main relief claimed in the suit, namely, 
possession. 

Held, that the prayer for declaration was merely an 
argumentative step towards the only decree sought, viz, 
possession and the Court was not entitled to make a 
declaration with regard to this prayer in the plaint after 
the failure of the sole cause of action, and hence the 
refusal of the relief cannot “ be deemed to have been 
refused” under Expl. (5). (Chatterjea and Cuming, 
//.) Nripendra Nath Bhowmik v. Basanta 
Kumar Lahiri. 29 C. W. N. 861= 89 I. C. 207 = 

0 A. I. R. 1925 Cal. 1195. 

11— Directly and substantially in issue— 
Estoppel. 

—Where the defendants successfully pleaded in the 
Revenue Court that the plaintiff was not entitled to 
maintain a suit for ejectment in that Court, 

Held, that they cannot be permitted to resist the suit 
subsequently filed in the Civil Court on the ground that 
the Civil Court has no jurisdiction to try the suit, 18 I. 


C. P. CODE (1908), S. 11—Directly and substanti¬ 
ally in issue—Pinal adjudication. 

C, 875, Foil. (Iqbal Ahmad . /.) KALI CHARAN v. 
BHOLI BakhSH. 8 L. R. A. Rev. 283 = 

105 I. C. 639 = A. I. R. 1927 All. 711. 

—S. 11—Directly and substantially in issue—Exe¬ 
cution of deed. 

- Execution of certain kabulyat by defendant, a 

material issue in prior suit—Plaintiff failing to prove 
the same there—Admission in Kabulyat can net be proved 
in subsequent suit. 

Where the question whether the defendant executed a 
certain kabulyat in favour of the plaintiff was a material 
fact in issue in a previous suit and it was decided then 
that the plaintiff failed to prove the same there. 

Held, that in a subsequent suit plaintiff is not entitled 
to prove and rely on admissions contained in the 
kabulyat. (Cuming and Page , JJ.) KERAMAT ALI 

Khan v. Krishna Nandi. 97 I. C. 291 = 

A. I.R. 1926 Cal. 1228. 

—S. 11 - Directly and substantially in issue—Final 
adjudication. 

- Suit by reversioner to set aside alienation by 
widow—Issue ot heirship specifically raised and decid¬ 
ed—Subsequent suit by same person on inheritance 
opening by death of last female owner—Issue of heirship 
is res judicata. 

If in a previous suit brought by a person claiming to 
be next reversioner on the ground of an illegal relation¬ 
ship it is held that there is no relationship between him 
and the deceased and on that finding the alienation made 
by the female owner was not declared as invalid against 
the reversioner, it will not be open to the same man 
when inheritance opens by the death of the last female 
owner who intervened between him and the last male 
owner, to contend that previous finding on the issue of 
heirship specifically raised and decided is not binding. 
Similarly, if the Court held that the alienation was 
invalid but refused a decree to the plaintiff on the ground 
that he was no reversioner it is not permissible for the 
same party to contend that he is the immediate heir 
when the last limited owner dies. But in such case if it 
is held that the plaintiff was the i eversionary heir and on 
such a finding a decree is awarded that the alienation 
was not binding on the estate, it is not open to the 
defendant or a person claiming through heir to contend 
in the subsequent suit by the same reversioner, for 
possession on the death of last female ow'ner that he was 
a stranger to the family. 44 Bom. 321, Dist. (Fazl Ali 
and Chatterji, //.) SAKALDIP SlNGH v. IMRIT BaRHI. 

10 P. L. T. 630 = 120 I. 0. 292 = A.I.R. 1930 Pat. 71. 

—--Any matter arising in a previous redemption suit 

which was dismissed for failure to pay decretal amount, 
and decided in that suit, cannot be re-opened in a sub¬ 
sequent redemption suit. 43 Bom. 334 and A. I. R. 1925 
P. C. 63, Rel. on; and A. I. R. 1922 All. 377, Not Foil. 
(Boys and Ashworth, //.) RAGHUNATH SlNGH v. 
Sheo Partap Singh. 1929 A. L. J. 761= 

119 I. C. 525 = A. I. R. 1929 All. 409. 

A non-agriculturist purchasing property from a 
mortgagor—Suit for redemption before the expiry of 
the period—Dismissal of the suit principally on the 
ground of hollowness and fraudulent nature of the deed 
though other issues decided—Plaintiff suing again for 
redemption after expiry of the period—Suit was held 
barred by the rule of judicata. 24 Cal. 900 and 38 
Mad. 158, Foil ; 17 All. 174, Cons. (Patkar, /.) DlN- 
KAR V. ANANT. 30 Bom. L. R. 902= 113 I. C. 155 = 

A. I. R. 1928 Bom. 349. 

-Where a Court having the question before its. 

mind decided that the issue did arise, that decision 
would be as much res judicata as the final determina- 
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C.P. CODE (1908). S.ll—Directly and substantially 
in issue—Foreign Law. 

tion of the issue on the merits. {Wood r offe and Walrn- 
dcy JJ.) MIDNAPOHF. ZEMINIMRI CO., LTD. r. 

\ ARES NARAIN KOV. 33 C.L.J. 317 = 63 1.0.161 = 

A. I. R. 1921 Cal. 368. j 

—S. 11—Directly and substantially in issue— 
Foreign law. 

-If the matter was formerly in issue and has 

become res judicata a subsequent suit to agitate the 
same matter cannot be maintained, just as a defence 
raising the same issue cannot be maintained. (Lord 
Buck master.) STEPHENS isi Co. 7-. ALLEN. 

A. I. R. 1921 P.C. 231. j 
_S ii—Directly and substantially in issue—Inci¬ 
dental finding. 

__S. 149 (3)—Decision under S. 149 (3), 11. T. Act 

does not decide finally substantial rights of parties— 
Incidental decision on question of title does not operate 
as res judicata. {Maker ji aud Graham , //.) KHETRA I 

Mohan Saha v. Aktul Chandra Das. 

A.I.R 1927 Cal. 431 —100 I. C. 427. 

__Some of the co-shebaits of a deity filed a suit 

against other shebaits for a scheme for the better 
management of the clebuttar properties of the deity. | 
One of the defendants denied the debuttar character of I 

the properties. . . . 4 

// { -ld that the decision of the question of debuttar 

was only incidental to the suit, and did not amount to 

res judicata. {Chatterji and Cuming . JJ.) SRI SRI, 

Gopai Tew THAKUk v. Radha Binode Mondal. 

41 C.L.J. 396 = 88 I. C. 616 = A. I. R. 1925 Cal. 996. 

_'The mere fact that the petition in the suit itself, 

to have the property sold in a particular order is dis¬ 
allowed is no bar to the executing Court making such 
an order in the course of the execution. {Sclnoahe, C.J , 
and Waller , /.) RACHAVACHAKIAR re DUVVURU 

Krishn a REDDI. 19 M. L. W. 23= 83 I. C. 918 — 
1924 M W. N. 134 = A. I. R. 1924 Mad. 509 = 

46 M. L. J. 32. 

__in order that an incidental finding in one proceed 

ing shall be res judicata in another, it is essential that 
the issue in the second proceeding should have been 
raised and decided clearly in the first. {Oldfield and 
Ramesam , J J.) V. K. VATTOLI KALANDAR v. K. V. 

Puthooram Kalandar. 14 M. L. W. 702- 

69 I. C. 570 = 1921 M. W. N. 754 = 
A. I. R. 1921 Mad. 694 = 41 M. L. J. 437. 

_S. 11 —Directly and substantially in issue - 

Interpretation of deed. 

_The vendors had failed to deliver possession to 

the purchaser and he was compelled to bring a suit. 
The plaintiff based his claim very clearly on his pro¬ 
prietary title as purchaser under the sale-deed. The 
defendants in their written statement did not contest the 
nature of the deed as drawn, but pleaded howeve- that 
the contract between the parties had been one of the 
usufructuary mortgage, and alleged that the plaintiff 
had fraudulently altered its terms and got a deed drawn 
up which did not represent the real contract between the 
parties. The suit was decided in plaintiff’s favour. 

Held , it was doubtful whether this decree would 
operate as res judicata on the question whether the deed 
was a sale or mortgage, in a subsequent suit. {Ryves 
and Daniels, J J.) BlSHAMBARNATH r. MUHAMMAD 

Ubaid ULLAH khan. 45 All. 581 = 77 I. C 572 = 

21 A. L. J. 503 = 4 L. R. A. Civ 433 = 

A. I. R. 1923 All. 586. 
— S. 11—Directly and substantially in issue — 
Interpretation of wajib-ul-arz. 

_The present plaintiff and defendant were parties 

to a previous suit in which they figured as rival pre- 


C- P. CODE (1908), S. 11—Directly and substan¬ 
tially in issue—Necessary finding. 

emptors. In that suit a certain interpretation of the 
wajib-ul-arz was adopted. 

Held , that that interpretation was binding between the 
parties in the later suit in which one of them was the 
vendee and the other was the pre-emptor. {Lindsay 
and Kanhaiya Lai , JJ.) JAGAT NARAIN v. NAGESH- 

war Prasad. 6 L. R. A. Civ. 296= 88 I. C. 133= 

A. I. R. 1925 All. 663. 
—S. 11 —Directly and substantially in issue—Land¬ 
lord and Tenant. 

-It is plainly not open to the landlord, who was 

a party to the previous suit, to take up a position incon¬ 
sistent with the decision in the previous litigation which 
was pronounced in his presence, e.g., that the tract then 
in dispute was covered by the lease of one of his two 
tenants and not that of the other. Where the lessee 
landlord could not have succeeded in the previous suit 
except on the footing that the tract was included in his 
lease and not in that of his rival it is not open to the 
plaintiff to have the rent and premium assessed on any 
portion of those lands on the basis that they are not 
covered by and subject to the operation of the grant in 
his favour. {Mukcrjcc and Rankin , JJ.) BHUPENDRA 
Kumar Chakraburty v. Suraji Kanta Rai 
Chowdhury. 38 C. L. J. 291 = 76 1. C 917 = 

A. I. R. 1924 Cal. 128. 
—S. 11—Directly and substantially in issue—Mort¬ 
gage suit. 

The right to redeem is in issue in the mortgage 

. • • «- • • • . i % 


suit for sale and is therefore res judicata when a decree 
in suit is obtained. The mortgagor cannot bring 
another suit for redemption. Old Law under Transfer of 
Property Act and new law under C. P. Code compared. 
Case-law fully discussed : 25 Mad. 300, (F. B.) Foil. 
{Wallace and Mudhavan Hair, JJ.) ELLARAYAN v. 

Rangaswami. 49 Mad. 691= 25 M.L.W. 258 = 

96 I. C. 607= A. I. R. 1926 Mad. 816 = 

50M.L. J. 612. 

-Final decree for sale in mortgage suit cannot bar 

redemption suit. {Dez'adoss, J.) NAKONDU NAGA- 

sami Iyer v. Thirukonda Ellaragan. 

A. I. R. 1925 Mad. 1191 = 861. C. 527. 

— S. 11—Directly and Substantially in issue— 
Necessary condition. 

-Decision on a point not directly and substantially 

in issue cannot operate as res judicata in a subsequent 
suit. ( Mohiuddin , A. J. C.) CHAMPAT GHAMBHIRJI 

v. Bala Saheb Sansthan. A.I.R. 1928 Nag. 169= 

113 I. C. 225. 

—S. 11—Directly and substantially in issue— 
Necessary decision. 

-Decision on issue in previous suit, not necessary 

for decree does not bar the issue in subsequent suit. 
A. I. R. 1922 P. C. 241 and A. I. R, 1924 Mad, 469 
Rel. on. A. I. K. 1924 P. C. 144; Expl. and Dist.; 
A. I. R. 1924 Oudh 625.. Dist, {Wazir Hasan and 
Misra , JJ.) CHANDRIKA SlNGH CHOKHE SlNGH. 

6 0 W.N. 1320 = 1221.0.610= 

4 Luck. 404 = A. I, R. 1930 Oudb 124. 

—S. 11—Directly and subtantially in issue—Neces¬ 
sary finding. _ 

-The decree, passed in a partition suit in which 

for the purpose of giving relief to the plaintiff, if a ques¬ 
tion has to be decided as l*?nveen the different parties, 
whether they are arrayed as plaintiff or defendant, must 
be binding on all the parties: 32 All. 469 and A.I.R. 
1914 P.C. 31, Foil.; A.I.R. 1922 All. 19 and A.I.R. 
1923 Bom. 203, Dist. {Banerjt and A'ing, J J.) EjAZ 
Ahmad v . Saghir Bano. 1929 A. L. J. 883= 

118 I. 0. 175 = 51 All. 850 = A. I. R. 1930 All. 287. 
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C. P. CODE (1908), S. 11—Directly and substan¬ 
tially in issue—Necessary finding. 

-A dispute regarding breach of contract in taking 

delivery of goods was referred to arbitration—Award 
was filed in Court of execution taken out—Deposit of 
amount under award was made in Court under protest— 
Suit by purchaser for declaration that award is invalid— 
Suit was decided in favour of purchaser but impor¬ 
tant finding was in favour of seller—Findings as to 
breach of contract by purchaser was necessary for deci¬ 
sion in that case but was not substantially in issue—seller 
sued for damages for breach of contract—Suit held not 
barred by res judicata and period after submission of 
matter to arbitration to final decision in previous suit 
was suspended while computing limitation for subse¬ 
quent suit. 12 M.I.A. 244 and A.I.R. 1916 P.C. 96, 
Foil.; A.I.R. 1926 Cal. 65; A.I.R. 1924 Cal. 600; A.I.R. 
1921 Lah. 71 and 43 Mad. 845, Ref. (Lort Williams , 
/.) Abdul rahim Oosman & Co. v. Ojamshee 
PURSHOTTAMDAS. 56 Cal. 639 = 120 I. C. 710 = 

A. I. R. 1930 Cal. 5. 

-A judgment operates by estoppel as regards all 

the findings which are essential to sustain the judgment: 
A.I.R. 1921 Cal. 750, Foil. ( Fazl Ali and Chattcrji , 
//.) Sakaldip Singh v. Imrit Barhi. 

10 P. L. T. 630 = 120 I.C 292 = A.I.R. 1930 Pat. 71. 

-A useful test for considering whether a finding is 

necessary for the decision of a case, is to see whether an 
appeal would lie against that finding, ( Fazl Ali and 
Chatterji , //.) SAKALDIP SlNGH v. IMRIT BARHI. 

10 P. L. T. 630 = 120 I. C. 292 = A.I.R. 1930 Pat. 71. 

-Section 11, though not exhaustive, is binding as 

far as it goes, and, according to that section there is no 
bar of res judicata unless there is a final decision. A 
finding in the former suit in order to have the authority 
of res judicata must have been necessary to the deter¬ 
mination of that suit. ( Zafar Ali , /.) BlSHAN SlNGH 
v. JI WAN SlNGH. A. I. R. 1927 Lah. 804 = 

102 I. C. 22. 

-Prior suit was for refund of tax and declaration 

of right of free irrigation—Refund was decreed—Ex¬ 
tent of land entitled to free irrigation also was declared 
—When a subsequent suit in respect of other lands is 
laid—Finding in prior suit is not incidental and second 
suit is barred. ( Dwadoss , /.) VENKATARAMANAYYA v. 

Secretary of State. 38 M. L. T. 374 = 

1927 M. W.N. 116 = 1011. C. 648 = 

A. I. R. 1927 Mad. 1131. 

-If an issue has been directly raised and decided, 

and is not manifestly incidental or irrelevant, the Court 
which is considering whether that decision amounts to 
res judicata should not import nice questions as to 
whether the issue had been absolutely necessary to che 
determination of the suit; it is sufficient to find that the 
Court and the parties thought so and proceeded on that 
assumption. ( Jackson , /.) OBLA SUBBIER v. RaMA- 
SWAMY KONAR. 25 M. L. W. 797 = 103 I. C. 90 = 

A. I. R. 1927 Mad. 643. 

-An estoppel is not confined to the judgment, but 

extends to all facts involved in it as necessary steps or 
ground work in other words, a judgment operates by way 
of estoppel as regards all the findings which are essential 
to sustain the judgment, though not as regards findings 
which did not form the basis of the decision or were in 
conflict therewith. A. I. R. 1924 Cal. 600, Foil. 
(Suhrawirdy and Graham , //.) NAZOD MEAH v. 
Mazar Ali. 43 C. L. J. 501 = 95 I. C. 1011= 

A. I. R. 1926 Cal. 1003. 

“ "In order that a decision in a previous suit 
on an issue should operate as res judicata it is not 
necessary that the decision of the issue should have 
been the basis of the decree. It is enough that the 


C. P. CODE (1908), S. 11—Directly and substan* 
tially in issue—Necessary finding. 

issue had been finally heard and determined and that it 
arose directly and substantially (and not incidentally 
or collaterally), for determination i.e., that it was 
necessary for the determination of the suit though it 
may not have been ultimately made the basis of the 
decree. If the determination of the issue is inconsis¬ 
tent with the decree, it cannot be said that it was 
necessary for the determination of the suit, and such a 
finding will be treated as unnecessary and will not 
operate as res judicata. It matters not that the defendant 
is described as pro forma defendant if there was a real 
contest, and if the contest was opened by the defendant 
and not the plaintiff. (Case law discussed). (Mukerji , 

/.) S. M. Taritbarani Dasi v. Basumati Devi. 

85 I. C. 953 = A. I. R. 1925 Cal. 985. 

-In the previous suit by the plaintiff under O. 21, 

R. 63 of the Code of Civil Procedure, B was added as 
defendant and after setting out the sale by the latter to 
the plaintiff, the plaint asked for a declaration that the 
properties belonged to plaintiff and were not liable for 
the decree in execution of which they were attached. 

Held , that it cannot be said that the question w r as 
not in issue between the plaintiff and B merely by 
reason of the fact that B admitted plaintiff’s claim, 
which was disputed successfully by the attaching cre¬ 
ditor, and that the decision of the question against the 
plaintiff in the previous suit was res judicata. (Phillips 
and Odgers, JJ.) CHINNA KOZHANDAI NaINAR v. 

Ananta Vijaya Nainar. 

85 I. C. 689 = 20 M. L. W. 979 = 
A. I. R. 1925 Mad. 319. 

-The finding which is the real ground of decision 

in the case operates as res judicata even though there 
rnay have been other issues on which the case might 
equally well have been decided. 5 O.L.J. 647 and A.I.R. 
1924 P. C. 144 Foil. ( Daniels , J.C .) MAHANT Ram 

Das v. Babuain Bhagvvan Kunwar. 

12 0. L. J. 248 = 88 I. C. 985 = 2 O. W. N. 292 = 

29 O. C. 93 = A. I. R. 1925 Oudh 390. 

-Where the plaintiff had excluded certain question 

by the statement of his pleader and the first Court had 
therefore expressly stated that it could not decide it but 
the defendant expressly urged in appeal that the Judge 
was wrong in not deciding that question even though 
his action was based on the plaintiff’s adviser’s state¬ 
ment and he asked the lower appellate Court expressly 
to decide it and the Court did decide it. 

Held , that the question w r as necessary for the decision 
of the suit and therefore the decision thereon operated 
as res judicata. It was immaterial that the Court did 
not refer to that question in its judgment. (Sir John 
Edge) MIDNAPUR ZaMINDARI CO. v . NARESH 
Narayan Roy. 26 Bom. L. R .651 = 

80 I. C. 827 = 51 Cal. 631 = 35 M. L. T. 169 = 

511. A. 293 = 23 A. L. J. 76 = 

5 L. R. P. C. 137 = 29 C. W. N. 34 = 

20 M. L. W. 770 = 1924 M. W. N. 723 = 

6 P. L. T. 750 = 3 Pat L. R. Civ 193 = 

A. I. R. 1924 P. C. 144 = 47 M. L. J. 23. 

-Estoppel is not confined to the judgment but 

extends to all facts involved in it as necessary steps or 
ground work, in other words, a judgment operates by 
way of estoppel as regards all the findings which are 
essential to sustain the judgment though not as regards 
findings w'hich did not form the basis of the decision or 
were in conflict therewith. The rule against reagitating 
matter adjudicated is subject generally to this restric¬ 
tion—that however essential the establishment of parti¬ 
cular facts may be to the soundness of a judiciaL 
decision, however, it may proceed on them as establish 
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-C. P. CODE (1908). S. 11—Directly and substan¬ 
tially in issue—Necessary finding. 

I 

ed, and however binding and conclusive the decision | 
may as to its immediate and direct object, be, those 
facts are not all necessarily established conclusively be¬ 
tween the parties and that either may again litigate them 
for any other purpose as to which they may come in 
question provided the immediate subject of the decision 
be not attempted to be withdrawn from its operation, so 
as to defeat its direct object. If both parties invoked 
the opinion of the Court upon the question, if it was 
raised by the pleadings and argued, the conclusion can¬ 
not be supported that the judgment upon it was ultra 
vires , merely because an issue was not framed which 
strictly construed embraced the whole of it. Where a 
defendant is entitled to set up in the same answer as 
many defences as he has if a judgment is entered in his 
favour which contains no provision that it shall be with¬ 
out prejudice or any like limitation or restriction the 
estoppel raised by it will extend to every matter or fact 
in issue actually found by the Court in favour of the 
defendant. (17 All. 174, Diss.) ( Mookerjee and 
Suhrawardy , JJ) DWIJENPR A NAKAIN ROY ?'. 

Joges Chandra I)e. 79 I. C. 520 = 39 C. L. J. 40 = 

A.I.R. 1924 Cal. 600. 

_Where a pro-note was executed on account of 

interest due on the mortgage in question and the suit 
on the pro-note could not have been decreed unless 
mortgage was found to be a valid mortgage, and 
in order to determine the validity of the consideration 
for the pro-note it was necessary for the court in the 
previous suit to determine the validity of the mortgage. 
Held, that the question of the validity of the mortgage 
was directly and substantially in issue in the previous 
case, and the finding that no undue influence had been 
established and that the consideration was proved 
operates as res judicata in the later suit. {Martineau and 
Moti Sagar , //.) NANAK CHARD??. MlR MU HAM MAR 
khan. 75 I.C. 1048 = A.I.R. 1924 Lah. 702. 

-In a previous suit for the establishment of right 

to part of the property comprised in a sale deed, the 
sale-deed was declared as fictitious and nominal. In a 
subsequent suit between the same parties to recover 
possession of some other part of the property in the sale- 
deed, the validity of the sale-deed was in issue. 

Held , the decision in the prior suit was res judicata 
and could not be re-agitated, as the determination of 
this issue was necessary for the disposal of the previous 
suit. (13 Rom. 25, Ref. 7 I. C. 388, Not Foil. 
(Bauerji and Gokul Prasad , JJ.) KEDAR NaTH 

Singhs. Sheo Shankar. 761. C. 370 = 

45 All. 515 = 21 A. L. J. 421 = 
4 L. R. A. Civ. 512 = A. I. R. 1923 All. 613 (2). 

-The estoppel of a judgment extends to all facts 

involved in it as necessary steps on the groundwork upon 
which it must have been founded ; in other words, a 
judgment operates by estoppel as regards all the findings 
which are essential to sustain the judgment. If the 
question was raised by the pleadings and argued, if both 
parties invoked the opinion of the Court thereupon, the 
Court cannot come to the conclusion that the judgment 
upon it was ultra vires , merely because an issue was 
not framed which, strictly construed, embraced the 
whole of it, regard must be had rather to the substance 
than to the form of action. ( Mookerjce, A. C. J. and 
Fletcher , J.) MlDNAPUR ZEMIN DARI CO.. LTD. v. 

Jogendra Kumar. 33 C.L J. 186 = 

62 I. C. 491 = A. I. R. 1921 Cal. 750. 

-Plaintiffs reversioners of last male-holder, sued 

for declaration that an adoption by the widow of the 
last male holder will not affect their reversionary rights. 
The question of plaintiffs’ relation with the last male 


C. P. CODE (1908). S. 11—Directly and substan* 
tially in issue—Probate case. . . 

holder was raised and decided in the suit. Subsequent¬ 
ly the widow made a gift of the property to another 
person and the plaintiffs again sued for declaration that 
the gift will not affect their reversionary interest. 

Held , that the decision on question of plaintiff’s 
relationship in the previous suit was res judicata. 
{Shadi Lai , C. J. and Leslie Jones , J.) INDRAJ v. 
RANJI LAL. 59 I. C. 808 = 39 P. L. R. 1921. 

-In the previous suit, the plaintiff sued the defend¬ 
ants in ejectment as trespassers and the latter pleaded 
that neither the plaintiffs nor the predecessor-in-title 
were owners of the property and the defendants were 
usufructuary mortgagees from some third persons, the 
real owners. Roth the lower Courts found against the 
defendant but plaintiff’s suit was dismissed on the 
ground that the mortgage was by plaintiff’s predecessor. 

In the present suit for redemption the defendant pleaded 
that the finding in the prior suit that they were 
mortgagees from the plaintiff’s predecessor was not res 
judicata. Held , that the finding was res judicata 
though it was not the basis of the decree. 18 Cal. 647, 
Not approved. {Sadasiva Aiyar and Spencer , JJ.) 

Muthu Pillai v. Veda Vysachariar. 

60 I. C: 397 = 12 L. W. 277. 

—S. 11—Directly and substantially in issue—No 
adjudication. 

-A stray remark made by the arbitrators, which 

is not incorporated in the operative portion of the award, 
does not amount to a fresh adjudication which would 
supersede a previous decree. {Sulaitnan and Kennedy, 

JJ.) Madan Mohan v. Narain Singh. 

117 I.C. 361 = 1929 A. L. J. 540 = 

A. I. R. 1929 All. 621. 

-Where both parties in a dispute about land set 

forward certain measurements before the Commissioner 
appointed to measure the land decreed, and after some 
dispute about it, came to an arrangement by which the 
length of the measuring rod was taken as of more than 
the Nalkarsha rod and the plaintiff got more than they 
| were entitled. 

Held , in a subsequent suit, that as the question of 
the length of rod was not a point in issue and there was 
no adjudication thereon, the principle underlying S. 11, 

C. P. C., does not apply. {IValmsley and Suhrau'ardy , 
JJ.) Surdhani 1)atta ?-. Sitto Sheik. 

711. C. 378 = 27 C. W. N. 280 = 38 C.L.J. 17 = 

A. I. R. 1922 Cal. 311. 

—S. 11—Directly and substantially in issue— 
Obiter dietum. 

-Observation not arising out of the issues which 

were before the Court for decision are not binding as 
res judicata. {Mukcrji and Dalai . JJ.) BEHARl 

Lal r. Shiv Narain. 22 A. L. J. 866= 

5 L. R. A. Civ. 697= 84 I. C. 631= 
47 All. 17 = A. I. R. 1924 All. 884. 

—S. 11—Directly and substantially in issue—Plea 
abandoned. 

-Where assignors who had applied to set aside the 

sale on the ground, among others, that the sale was held 
without taking the permission of the Court which 
appointed the receiver, had subsequently abandoned 
that ground, their assignee, could not urge that ground 
again by way of defence to a suit. (A r . R. Chatterjee 
and Pear ton, JJ.) J AG APISH CHANDRA DEO DHALAL 
DEB r?. BH UBANESHWAR MlTRA. 

27 C. W. N. 38 = 37 C. L. J. 265 = 
76 I. C. 241 = A. I. R. 192S Cal. 121. 
—S. 11—Directly and substantially in issue—Pro¬ 
bate case. 

-In a proceeding for grant of letters of adminis- 
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ally in issue—Pro forma defendant. ally in issue—Question of title. 


nation, the question before the Court is one of represen¬ 
tation to the estate and not of distribution,and it is only 
for the purpose of determining the question of represen¬ 
tation that the Court is called upon to decide whether 
the applicant would be entitled to the whole or any part 
■of estate of the deceased within the meaning of S. 23 of 
the Probate and Administration Act, and thac such a 
finding is not res judicata in a suit in which the question 
of title to the properties has to be determined. 1918 P. 
R. 53, Foil.; 43 C. 694, Exch. ; 38 B. 309, Diss. (Pratt 
and Duckworth , //.) MG. TUN VlN v. MA SEIN Yin. 

68 I. C. 671 = 11 L. B.R. 331 = 
1 Bur. L. J. 59 = A.I.R. 1923 Rang. 9. 

—S. 11—Directly and substantially in issue—Pro 
forma defendant. 

A finding against a defendant who was joined 


, w w - j - 

only as a pro forma party and against whom no relief 
was claimed cannot operate as res judicata. One R sold 
some of his land to one G. S as R's reversioner sued for 
possession of the land after the death of R on the 
allegation that the sale was without necessity and 
consideration. S also claimed possession on the ground 
that D> widow of R's son, had remarried. D was joined 
as a pro forma defendant. The Court held that as a 
matter of fact no remarriage had taken place. Later 
D , in whose name R's lands were mutated, got notices 
of ejectment issued to A. S, failing in suits to contest 
the notices, instituted a suit for possession of property 
left by R against D who, it was alleged, had remarried 
and thereafter executed deed of relinquishment in S's 

favour with respect to property left by R. D contended j war dy and Makerji, J J.) RaJMOHINI DaSI r, 
that ^ que^hon of^ remarnage in the previous suit was } NaGENDRA KUMAR. 94I.C.310 = 


mortgagor or his son may be called upon to pay in the 
event of a suit for sale being brought by the mortgagees 
on the basis of the mortgage-deed, could not and was 
not directly and substantially in issue in the previous 
suit. Held , any decision as to the exact amount of mort¬ 
gage payable in either of the two events would have been 
premature and hence the question of the rate of interest 
being excessive could not be res judicata. ( Simpson 
j and IVazir Hasan , A. J. Cs.) BASANT Rai v. KESHO 
RAM. 9 0. L. J. 612 = 74 I. C. 346 = 

I A.I.R. 1923 Oudh 139 (c.) 

- S. 11—Directly and substantially in issue—Ques¬ 
tion of title. 

i --Plaintiff sued to recover possession of a tank 

i with its banks on declaration of his title therein alleging 
i that it was not the niskar property of the defendant but 
; part of his mat property. The tank and its banks were 
recorded in the Record-of-Rights as held by defendant 
1 in niskar right. The plaintiff had prior to this suit 
instituted a suit under S. 106 for correction of the entry 
alleging that it was his mal property but failed therein. 

Held , that the decision in the suit under S. 106 oper¬ 
ated as a bar to the present suit. Case-law considered. 

( Mukherji and Mal lick , //.) CHANDI CHARAN Law 
V. Lal Bewa. 49 C. L. J. 285 = 33 C. W. N. 623 = 

120 I. C. 147 = A. I.R. 1929 Cal. 385. 

-Though one and the same person can combine in 

himself the status of an occupancy raiyat and a laiyat 
at a fixed rent still decision as to status is no bar to the 
consideration of the question as to fixity of rent. (Sukra- 


decided against 6* and could not therefore be reopened. 

Held , that the decision in the previous suit on the 
•question of the marriage did not operate as res judicata , 
as the matter was not directly and substantially in issue 
between the same parties. 12 Cal. 580 ; 27 All. 59 ; 
and 25 Bom. 589 ; Rel. on. A. I. R. 1925 Mad. 1025 ; 
A. I. R. 1926 Cal. 80 ; A. I. R. 1921 Mad. 694 ; and 
A. I. R. 1923 All. 613 ; Dist. ( Bhide , /.) DOGar 
Singh v. Mt. Dhanti. 

110 I.C. 394 = A. I.R. 1928 Lah. 493. 

—S. 11—Directly and substantially in issue— 

Question not in issue. 

-Where a prior suit for share of profits was de¬ 
creed and no question of right to partition was raised or 
decided, 

Held , in a subsequent suit that the question of parti¬ 
tion was not res judicata, but the Court added a de¬ 
claration to the decree by which decree-holder could 
-execute the decree without resorting to a suit for share , ! 
of yearly profits. {Lord Blanesburg/i.) SUBHAN ALI 
f. IMAMI BeGam. 21 N. L. R. 117 = 52 Cal. 971 = 

30 C. W. N. 122 = 23 A. L. J. 667 = 
52 I.A 394 = 1925 M. W. N. 535=88 I. C. 347 = 
A. I. R. 1925 P. C. 184=50 M. L. J. 136 (P.C.). 

-A Hindu woman cannot in a suit on a mortgage 

of the property executed by herself deny that she had 
power to alienate the property and, therefore, the ques- 

Urt.. A. _ 1 * _ a — * a * a * * • 


A.I.R. 1926 Cal. 887. 

-—In the first suit the plaintiff sued for a declaration 

of his title and recovery of possession of two plots. His 
title was declared to these plots, but it was held that he 
could not recover possession in that suit from a cc-sharer 
but that his remedy lay in a suit for partition. In the 
second suit he was suing for partition of these plots and 

„ „ _ _. __ . some others having been deprived of possession by the 

10 Lah.L. J, 239 = | defendants. 

Held , that as in order to decide the first suit it was 
necessary to decide his title to the share in the whole 
property the question of the plaintiff’s title to these 
plots also must be held to be res judicata as between the 
parties. {Suhrawardy and Cuming, JJ.) RAJENDRA 

Nath Datta v. Shrimati Bhabini dasi. 

871. C. 811 = A. I. R. 1926 Cal. 80. 

--Where a suit is brought by a person as the 

nearest reversioner against a rival claimant and he 
obtains a decree for possession of property and the rival 
claimant either during the pendency of the suit or soon 
afterwards redeems a usufructuary mortgage existing on 
the property in suit and obtains possession, the rival 
claimant, in a subsequent suit brought by himself, can¬ 
not raise the defence as against the plea of res judicata 
raised by the successful reversioner that the redemption 
having taken place subsequent to the institution of the 
previous suit the decision in that suit does not operate 


tion ox her power to alienate it is not in issue in the i as res judicata because on the question of title the 


suit so as to bar it from being agitated by her heirs in 
a subsequent suit for possession after her death. {Daw¬ 
son Miller , C.J. on difference between Das , J. and 
Foster , J.) HlTKNDRA SlNGH v. RaMESWAR 

Singh. 4 Pat. 510 = 881. C. 141 = 

87 I. C. 849 = 6 P. L. T. 634 = 
A. I. R. 1925 Pat. 625. 
Where in the previous suit the only question 
directly and substantially in issue was the validity of 
the mortgage, and the question of the amount which the 


decision is clearly res judicata and the rival claimant 
cannot be allowed to go behind it by pleading the subse¬ 
quent redemption for the simple reason that he had no 
title to redeem. (Wazir Hasan , A. J. C.) BONDAI 

Miser v. ram Prasad Miser. 2 O. W. N. 710= 

901. C. 569 = A. I. R. 1925 Oudh 607. 

Where the plaintiff sued for his share of a cer¬ 
tain amount deposited in Court on account of a mortgage 
decree in favour of two other persons, on the ground 
that he had purchased the whole rights of one of them. 
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Held, that he was not debarred from suing on the j 
same ground for his share in sums that were sub- i 
secjuently deposited to the account of his vendor. 

Hela also, that the decree in the first suit would be 
res judicata so far as it decided about the grounds on 
which he claimed a share in the amounts deposited. 

(Pullan , A. J. C.) LALTU v. BAJRANGi LaL. 

28 O.C. 2=811. C. 263 = 
A. I. R. 1925 Oudh 303. 

- Decision in rent suit on question of title—Suit 

for possession by receipt of rent. i 

The plaintiff brought a suit for decree for possession 
of land upon a declaration being made that he was 
entitled to receive rent at a certain rate from defendant I 
No. 2 upon a finding and a declaration that the plaintiff | 
was a tenant under defendant No. 1 in respect of the j 
land under claim. The defendant No. 2 was in posses- ( 
sion of the land holding under defendant No. 1. Plain¬ 
tiff claimed that he took a settlement of the land fiom 
defendant No. 1 and that therefore the defendant No. 2 1 
was bound to pay the rent to him previously paid to the 
defendant No. 1 by him. In previous rent suit by the j 
plaintiff against the defendant No. 2 the latter had put 
forward the defence that he held the land not under the 
plaintiff but under the defendant No. 1 who was no 
party to that suit and had succeeded. Held that the ! 
decision in the previous rent-suit on the question of the 1 
plaintiff’s title was no bar to the present suit even 
though the question of title had to be investigated in that 
suit by reason of the fact that defendant No. 2 was 
previously on the land. (Greaves and Chose , J J.) GOI’I- 
NATH v. BHAJAHARI DAS. I 

68 I. C. 472 = A. I. R. 1923 Cal. 327 (2). ! 

—S. 11—Directly and substantially in issue— 1 
Rent suit. 

--Liability for rent is a recurring liability and, 

therefore, a suit for rent at a certain rate for certain 
years is not barred by reason of a decision in a previous 
suit for rent allowing a different rate for previous years. 
(Raza, J.) RAM HARAKH r. SPECIAL MANAGER, 

Court of Wards. 3 O. W. N. Sup. 313= 

98 I. C. 77 = A. I.R. 1927 Oudh 32. 

-The plaintiffs sued for the rent for certain years 

at the rate of Rs. 8 per annum. The defendant alleged 
that the rent was Rs. 6 per annum and relied upon a 
previous rent decree for rent for previous years. First 
appellate Court passed a decree at the rate as alleged by 
the defendant holding that the previous decree was in 
presence of both the parties and although the plaintiff 
had claimed rent at the rate of Rs. 8 per annum it was 
decreed at the rate of Rs. 6 as alleged by the defendant 
and the plaintiff was concluded by this decree. 

Held that the lower Court was entirely wrong in hold¬ 
ing that the previous decree was conclusive evidence as 
between the parties as to the rate of rent at the date of 
that suit. The decree only stated that the rent for the 
years involved in that suit was decreed at a particular 
rate per year. This does not mean that the issue or 
question as to what was the yearly rental was tried and 
determined in the suit. It would be for the Court to con¬ 
sider the circumstances and events both prior and sub¬ 
sequent to the former suit to enable it to judge for it¬ 
self the rentals rightly due to the plaintiffs for the years 
in the subsequent suit. (Cuming and Alukcrji , //.) 

Beni Madhab v. Sarbananda. 43 C L. J. 135 = 

95 I. C. 130=A. I. R. 1926 Cal. 698. 

--The essence of the doctrine of res judicata is that 

where a material issue has been tried and determined 
between the same parties in a proper suit and in a proper 
Court as to the status of one of them in relation 


to the other or as to the right or title claimed bv 
one of them against the other the same question cannot 
be agitated by them again in another suit. In the 
case of suits for rent or other recurring liability, the 
causes of action for suits for successive periods are diffe¬ 
rent. In the case of such suits for the doctrine to apply, 
it will have to be shown that the question of right or 
liability, not merely for the period in the previous suit 
but that for all times or once for all was directly and 
substantially in issue and was tried and determined. If 
a direct issue on the point was raised and decided the 
decision would be res judicata in respect of any suit for 
a subsequent period. If the decision falls short of that 
requisite and if the general question was gone into and 
decided merely for the purpose of deciding the right or 
liability for the period involved in the suit, then the 
issue was raised not directly and substantially but 
collaterally or incidentally. In a suit for rent, no issues 
need be framed, but where issues are framed, the non¬ 
existence of a direct issue of this.character has to be 
seriously taken into account in determining whether the 
question of right or liability for all times was really 
directly and substantially in issue. ( Suhrawardy and 
M. N. Mukerji. JJ .) ONANADA GOBINDO v. NaLINI- 
B-VLA DEBI. 43 C.L J. 146 = 30 C. W. N. 593 = 

94 I. C. 837 = A. I. R. 1926 Cal. 650. 

-In a suit filed by a person against another who 

denies that the relation of landlord and tenant existed 
between him and the plaintiff, it is open to the Court to 
implead the person to whom the payment of rent 
is alleged to have been made by the defendant. But if 
any question of title is decided between the plaintiff and 
a third party so added, that decision does not operate as 
conclusive, and a suit by the defeated party to establish 
his title can lie in the Civil Court. ( Katihaiya Lai , /.) 

Salamat Ali v. Guj Kumar Chand. 

85 I. C. 302 = A. I. R. 1925 All. 574- 

-A previous decree in a rent suit without the judg¬ 
ment cannot amount to more than a strong piece of evi¬ 
dence regarding the amount of rent realized from year 
to year. (lYewbould, /.) ABDUL KaRIM CHOWDHURY* 

7-. prosanna Kumar Nath. 851. C. 770^ 

A. I. R. 1925 Cal. 1116. 

-Where in a rent suit the title of a person is in 

issue for the purpose of determining his share in the 
rent, the decision on the issue operates as res judicata. 
(Suhrawardy and Dural , JJ.) GOPAI. CHANDRA 

Durr v. Suren dr a Nath Durr. 

85 I. C. 804 = A. I. R. 1925 Cal. 1004. 

-As regards rent suits the decision as regards the 

rent for one year precludes question as to rent for 
following years. (Dnaaoss, J.) GOV1NDOSS KRISHNA- 
DOSS ?*. P. MAN1KYANAYANIM VaRU. 82 I. C. 990 = 

A. I. R. 1925 Mad. 378. 

-Plaintiff sued the defendants for arrears of rent 

in 1915 on the allegation that they held the disputed 
land under him as his tenants. The defendants pleaded 
that they were not tenants under the plaintiffs and set 
up a title in themselves. The Court came to the con¬ 
clusion that the plaintiff had failed to prove the rela¬ 
tionship of landlord and tenants between the parties and 
in this view dismissed the suit for rent. The plaintiff 
then instituted another suit to eject the defendant on the 
allegation that thev were trespassers. Held, that the 
previous decision does not operate as res judicata. That 
decision is conclusive upon one point and one point 
alone, namely, that the defendants were not the tenants 
of the plaintiff during the years for which rent was then 
claimed. No other questions were essentially in dispute 
at that stage and they cannot rightly be regarded as 
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matters directly and substantially in issue in the suit and 
finally decided therein. (Mookerjee and Chotzncr , JJ.) 

Syam Lall Nasua v. Brindaban Chandra. 

72 I. C. 655 = A. I. R. 1924 Cal. 460. 

-The decision in a previous rent-suit that rent was 

payable as Bhauli rent, does not operate as res judicata 
in a suit for the rent of the subsequent years at the cash 
rent system The previous decision is merely presump¬ 
tive evidence of the rent of future years and the pre¬ 
sumption may be rebutted. (AW, /.) PARMESHWAR 

Prasad Singh v . Narsing rai. l Pat. L. R. 109 = 

72 I. C. 138 = A. I. R. 1924 Pat. 371. 

-4 he doctrine of res judicata is not a question but 

the application of the special iule stated in S. 52 (3), 
Madras Estates Land Act. under which muchilikas 
decreed for any revenue year remain in force, until the 
beginning of the year for which fresh ones are exchang¬ 
ed or decreed, and there is no reason for restricting the 
scope of the general reference to muchilikas decreed to 
those decreed by any particular description of Court. 
{Lord Shaw .) RATHAKRISHNA AYYAR v. SUNDER- 
SVVamy Iyer. 16 M. L. W. 18 = 45 Mad. 475 = 
74I.C. 584 = 31 M. L. T. (PC.) 31 -49 I. A. 211 = 

27 C. W. N. 1 = 20 A. L. J. 937- 
36 C. L. J. 450 = A.I.R. 1922 P. C. 257 = 

43 M. L. J. 323. 
So far as the rents of the years which were in 
contest in the previous suit were concerned, the decision 
no doubt is an absolute bar under the doctrine of res 
judicata to any suit for the rents of those years. But so 
far as the rents or rates of rent of subsequent years are 
concerned, that judgment cannot be held to be an abso¬ 
lute bar, so as to prevent the parties from raising the 
question in a subsequent suit. The prior decision may 
be taken to determine the rent claimed in that suit and 
to give rise under S. 51 of the Bengal Tenancy Act to the 
presumption that the rents for subsequent years remain¬ 
ed the same. 3 P.L.J. 372, Dist. ; 6 C.W.N. 589, Foil.- 
{Ross, j.) Mannoo Lal Chaudhury v. Lalji 
Chaube. 771. C. 334 = A. I. R. 1922 Pat. 213. 
-Where in a previous suit the plaintiff sued defen¬ 
dant for rent for certain period on the allegation that 
defendant was plaintiff’s tenant during that period and 
where plaintiff’s suit was dismissed on the ground that 
plaintiff had not established the relationship of landlord 
and tenant, 

Held , that the decision in the suit was conclusive only 
on one point, viz. , that there was no relationship of 
landlord and tenant between the parties during the years 
in question and that if plaintiff made out his title he 
could bring a fresh suit for the ejectment of the defen¬ 
dant on the ground that he was not plaintiff’s tenant. 
C Mukerjee , Ag. C.J. and Fletcher , /.) MRIGENDRA 

Nath Krishna Chandra. 33 C. L. J. 334 = 

61 I. C. 201 = A. I. R. 1921 Cal. 355. 

-Where in a rent-suit the question raised is 

whether the defendant is liable for the rent claimed, and 
the question of title is decided incidentally, that decision 
does not operate as res judicata in a subsequent suit for 
declaration of title and recovery of possession. {N. R. 
Chatterjee and Panton , //.) DURIGAPADA DALAL v. 

Manindra Nath Mal. 631. C. 762 (Cal.). 

- Suit for enhancement of rent—Prior decision — 

Effect of. 

In a suit for enhancement of rent the question of the 
rate of rent is an issue which must necessarily be decid¬ 
ed by the Court, and the Court’s decision on that point 
would operate as res judicata in a subsequent suit for 
rent in which the same question is in issue. ( A T eauhould , 

/.) Kiran Chandra v. Bono Behari Dutta. 

D. D.— VOL. 1—78 


C.P. CODE (1908), S. 11—Directly and substan¬ 
tially in issue—Unnecessary decision. 

59 I. C. 752 (Cal.). 
—S. 11—Directly and substantially in issue—Set 
off. 

--Where pro-note was the subject-matter of the for¬ 
mer suit and no set off was formally claimed in the 
previous suit and the defendants’ liability for the sums 
now in suit could only have been asserted and tried if 
there had been a formal set off, 

Held , since the pleas in the first suit were not explicit¬ 
ly recorded it cannot be said with certainty that liability 
for the particular sums now in dispute was directly in 
issue in the other suit.- ( Campbell , /.) BaiJ NaTH v. 

Radha Ran Sham Lal. 84 I. C. 382 = 

A. I. R. 1923 Lali. 146.. 

—S. 11—Directly and substantially in issue— 
Scheme suit. 

-Generally speaking, the cause of action in respect 

of a claim for the modification of a scheme is or should 
be the defective or unsatisfactory nature of the scheme in 
force, as discovered or disclosed in the light of the events 
and experience during the period that has elapsed since 
the lasc modification and therefore a suit in respect of 
the period subsequent to the previous suit is not barred 
by res judicata. Any evidence relating to matters- 
previous to the date of the institution of the previous- 
*uit cannot however properly be the basis of a cause of 
action, yet, evidence of matters relating to the manage¬ 
ment during the earlier period might also be taken into 
consideration in the light of the subsequent events in 
coming to a conclusion with regard to the modifications- 
to be made in the scheme of management and also with 
regard to the removal of the defendants from the office- 
of trusteeship. {Kumaraswami Sastri , Madhavan 
Hair and Srinivasa Aiyaugar , //.) S. VEERA- 

raghava Achariar v. V. parthasarathy Iyen¬ 
gar. 1925 M. W. N. 505 = 

A. I. R. 1925 Mad. 1070 (F.B.).. 

—S. 11—Directly and substantially in issue—Un¬ 
necessary decision. 

-In a suit for resumption of a muafi holding sub¬ 
sequent to its transfer the revenue Courts held that the 
holding was liable to resumption. They decided, how¬ 
ever, that as the holding had been held for a long time- 
and by two successors to the original grantor, the hold¬ 
ing should be deemed to be a holding in proprietary 
right under S. 107, Oudh Rent Act. The transferees 
brought a suit for a declaration that they had obtained 
the title of the transferor as under-proprietor. 

Held , that the suit was not barred by the rule of res 
judicata owing to the decision of the revenue Court as 
the matter in civil suit was the relief by way of declara¬ 
tion of rights which had arisen in favour of the plaintiff 
by the effect of rule of equity embodied in S. 43, Trans¬ 
fer of Property Act, and arising out of the declaration 
granted by the Court of revenue. The matter was not 
only not within the exclusive jurisdiction of the Court 
of revenue but was not at all within its jurisdiction and 
did not arise for determination in those proceedings. 

{Stuart , C. J. and IVazir Hasan , /.) BaI.BHADDAR 

Singh v. Kusehar Das. 5 O. W. N. 487 = 

3 Luck. 636 = 10 L. R. A. Rev. 38 = 
110 I. C. 357 = A. I. R. 1928 Oudh 344.. 

-In an appeal against an order declaring that the 

suit abated on account of the death of the defendant 
also in respect of the prayer for a scheme for manage¬ 
ment under S. 92, an application was made for appoint¬ 
ing a receiver. In the course of the hearing, the Court 
remarked that it was doubtful if on the plaint as it 
stood, the suit had not abated. At the hearing of the 
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appeal itself from the order, 

Held , that the order on the receiver application was 
not res judicata because the decision was not necessary, 
and that there was really no decision on the question in¬ 
volved in the appeal. 6 All. 269 ; 48 Cal. 499 ; A. I. R. 
1924 P. C. 202, Dist. (Phillips a ad A’ risk nan, JJ.) 
AKUMUGA THAMBIRAN v. NAMASIVAYA PANDAKA 
S an N a Dill. 48 Mad. 688 = 22 M. L. W. 130 = 

91 I. C. 109 = 1925 M.W.N. 5G9 = 
A. I. R. 1926 Mad. 162 = 49 M. L. J, 324. 

—S. 11—Directly and substantially in issue—Un 
necessary finding. 

-It depends upon the facts and circumstances of 

each case whether an issue, which logically may be un¬ 
necessary for the decision of a case, is or is not sufficient 
to constitute res judicata in the legal sense ; it is for the 
Court, which decided the original suit to decide what 
was necessary to be decided for the purposes of that suit. 
And if a Court has chosen to decide more than what 
logically may be necessary, for the purposes of the suit its 
finding may none the less be res judicata. A. I. R. 1924 
P.C. i44, Rel. on ; 8 A.L.J. 409, Ref. {Dalip Singh, 
J.) Shi Ram v. Umrao Singh. 

31 P.L R. 406 = A. I. R. 1930 Lab. 690. 

-—It is well established that a finding on an issue 

not necessary to the determination of a suit cannot ope¬ 
rate as res judicata. So also, where the plaintiff in the 
former suit having obtained a decree for perpetual in¬ 
junction as prayed for could not appeal from an issue 
decided against him, the finding on such issue cannot 
operate as res judicata. 57 P.R 1907 and 56 P.K. 1904, 
and A.I.R. 1922 P.C. 241, Rel. on ; A. I. R. 1924 P. C. 
144, Dist. (Shad/ Lai, C.J. and Tapp , J.) JHANDA 

Singh v. Klsar Singh. 

30 P.L.R. 744 = 120 I.C. 795 = A.I.R. 1930 Lab. 149. 

-In an ejectment suit, where Court passes 

a decree for rent only, the finding as to title need not be 
incorporated in the decree. 6 Cal. 319 (F.B.), Diss. from; 
18 Cal. 647 and 40 Cal. 29, Ref. ; 44 Bom. 321, Rel. 
on. ( Mirza and Baker , //.) ICHHALAL JOG MOHAN 

Das v. Anjibai Zujya. 

30 Bom. L.R. 1602 = 1141.0. 272 = 


C. P. CODE (1908), S. 11—Execution proceedings 
—Applicability of res judicata. 

effect was not res judicata in a subsequent suit by the 
plaintiff against 5” for possession. (Stuart and Daniels , 

//.) Shankar Kunbi v . Moqim Ali Khan. 

88 I.C. 927 = A.I.R. 1926 All. 77- 

- Unnecessary finding is not res judicata. 

The main question in the previous suit was whe¬ 
ther the plaintiff was a co-parcener with a certain person. 
The Court decided two points (1) that the pedigree set up 
by the plaintiff was not proved, and (2) that the plaintiff 
wa s not a co parcener with the person in question. 

Held , that as the question as to the exact relation¬ 
ship of the plaintiff with the person in question was not 
essential to the decision of the previous suit, the finding 
was not res judicata in a subsequent suit on that ques¬ 
tion. (Dalai. J.C.) Ram Bali v. Ram Asre. 

12 O.L.J. 105 = 86 I.C. 686 = A.I.R. 1925 Oudh 386. 

—-The dismissal of a previous suit for ejectment for 

want of notice does not make the question of the defend¬ 
ant’s status res judicata in a subsequent suit for the 
same relief, though that question may have been decided 
in the previous suit. 18 Cal. 647 and 40 Cal. 29, Foil. 
(Baker, J.C.) MST. GlRJABAI v. PURUSHOTTAMDAS. 

78 I.C. 147 = A.I.R. 1924 Nag. 333. 

-Decision on an issue, which is not necessary for 

the determination of the real question in controversy be¬ 
tween the parties, does not operate as res judicata. 
(Walsh and Ryves, JJ.j REKHAL DAS v. MT. SHEO- 

BAI. 21 A.L.J. 393 = 74 I.C. 666 = 45 All. 466 = 

4 L.R.A. Civ. 532 = A.I.R. 1923 All. 495. 

-The real point at issue in the previous suit was 

whether the mortgage was for necessity or not. It was 
found as a fact that the mortgage was for necessity and 
there was no necessity to arrive at any decision upon 
the question whether M was lawfully adopted son of A , 
though a decision was given. 

Held, it is doubtful whether it can be said that the 
question of adoption was directly and substantially in 
issue in that suit within the meaning of S. 11, C.P. Code. 
(Scott-Smith and Fforde, J J.) MEHAN SlNGH r*. 

Keh ar Singh. 6 Lah. L. J. 39 = 751. C. 317 = 

A.I. R. 1923 Lab. 523. 


A. I. R. 1929 Bom. 32. 

-Issue raised by parties even improperly and deci¬ 
ded is res judicata. A. I.R. 1924 P. C. 144 and 28 All. 
727 (P. C.) Foil. ( Hears, C.J. and Dalai , J.) JAGDEO 
Misir v. Mahabir Tewari. 

102 I.C. 28 = A. I. R. 1927 All. 803. 

;-—When a matter directly and substantially in issue 

in a subsequent suit has been directly and substantially 
in issue in a previous suit and has been finally heard 
and decided between the same parties, the issue cannot 
be re-opened in a subsequent suit notwithstanding the 
fact that the previous suit could have been decided in¬ 
dependently of the decision upon that issue. A.I.R. 1924 
P.C. 144, Foil. (Stuart. C.J. and Raza, J.) GAJADHAR 

Lal v. Secretary, Husainabad Trust. 

4 0. W. N. 307=101 I.C. 522 = 
A.I.R. 1927 Oudb 625. 

-Where the previous suit before the revenue Court 

was a suit brought by the plaintiff for the determination 
of the amount of rent to be paid by third parties on the 
allegation that these third parties were his ex-proprietary 
tenants, and they replied that they did not base their 
tenancy upon an agreement with the plaintiff, but that 
they were holding from A 1 who was a tenant of the 
plaintiff, and S intervened and took the same position. 

Held, that it was not necessary for the purpose of the 
decision of that suit to determine whether A was a bena- 
midar of the plaintiff and therefore that finding to that 


; -A finding not necessary to the determination of 

the suit is not one against which a party could have 
appealed. It is not a matter directly and substantially in 
j issue which was heard and finally decided and is not res 
judicata in a subsequent suit. ( Campbell , J.) SOHAN 

Singh v. Jawal Singh. 731. C. 854 = 

A. I. R. 1923 Lah. 248. 

-Where the decision as to ownership was not the 

basis or any part of the basis of the decree, and the 
final decision of the whole case, that is the decree would 
! have been exactly the same if the decision on the point 
had been exactly the contrary, 

Held , the matter was not “directly and substantially 
in issue” in the former proceedings and therefore the 
question of ownership of the property does not operate 
as res judicata in the<e proceedings. (Haitifax, A.J.C.) 
GOVINDA LUXMAN. " 821. C. 516= 

A.I.R. 1923 Nag. 139. 
—S. 11— Execution proceedings—Applicability of 
res judicata. 

-The doctrine of res judicata as embodied in S. 11 

does not, in terms, apply to orders passed in execution 
proceedings, though the principle of res judicata is 
applied to preclude one of the parties to the execution pro¬ 
ceedings from raising a question which had been pre¬ 
viously raised and decided between the parties or should 
’ be taken to have been raised and decided between the 
i parties. But a question arising in a regular suit between 
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the parties, otherwise maintainable, cannot be held to be 
barred by the rule of res judicata only because such ques¬ 
tion could have been possibly raised at some stage of 
the execution proceedings between the parties. {Sen and ! 
Niamatullak , J J.) RAM CHARAN SAHU v. SaLIK. 

Ram Sahu. 1211. C. 702 = A. I R. 1930 All. 628. 

-The principle of res judicata applies in execution 

proceedings. A.I.R. 1926 Oudh 291 ; A.I.R. 1921 P. C. 
11 ; A.I.R. 1926 All. 71; A.I.R. 1924 Horn. 495 and A. , 
I. R. 1924 Mad. 673, Rel. on. ( Raza and Pullan. J /.) 

Balkrishna v. Debi Prasad. 7 O. W. N. 363 = 

123 I. C. 881 = A. I. R. 1930 Oudh 305. 

-Explanation 4 to S. 11 applies to execution pro- * 

ceedjngs. 11 I.A. 37 ; A.I.R. 1922 Pat. 289 ; A. I. R. 
1925 P.C. 55, Cons ; 37 All. 589, Dist. {Otter and 
Heald , //.) Daw Ohn Bwin v. U Ba. 

A, I. R. 1930 Rang. 213, j 

Principle applies to execution proceedings. 

S. 11 is not exhaustive, but the principle under¬ 
lying it applies to orders passed in execution in the same 
suit. ( Sulaiman , Ag. C. J. and King , /.) Ram 1 
Kishun v. Lalta Singh. 51 All. 346 = 

26 A. L. J. 1160 = 112 I. C. 534= | 

A. I.R. 1928 All. 527. | 

Devadoss, J. —That the principle of constructive 
res judicata applies to orders in execution is well settled, j 
40 Mad. 1016 and 8 Cal. 51, Ref. In the case of legal j 
representatives of the judgment-debtor, when notice goes ! 
to them to show cause why the decree should not be • 
executed the Court does not decide whether certain pro- j 
perty was the property of the deceased judgment-debtor j 
or not and, therefore, an objection that the property • 
sought to be proceeded against did not belong to the 
judgment-debtor can be raised by the legal representa- ' 
tives and is not barred on the ground of constructive j 
res judicata. {Ramesam and Devadoss , J J.) SuBRA- j 
MANIA AYYAR V. SWAM1NATHA CHETTIYAR. 

28 M. L. W. 885= 114 I. C. 545= j 
A. I. R. 1928 Mad. 746. , 

-There is no absolute rule of res judicata applying i 

to execution proceedings, and it cannot be held that a ! 
man is debarred from defending his action under R. 89 ! 
because he desisted from his action under R. 58 of 
O. 21. ( Jackson , /.) GOVINDASAMI NaICKER v. 
Perumal Raja. 25 M. L. W. 106= i 

38 M. L. T. 30 = 99 I. C. 893= ! 

1927 M. W. N. 53 = A. I. R. 1927 Mad. 327. 

Principle applies to execution proceedings. \ 

The provisions of S. 11 of the Code of Civil Procedure 
are not expressly made applicable to execution proceed- j 
ings, but the principles are applicable and if a point has 
been directly or by implication decided in any particular 
■execution proceeding the point cannot be raised subse¬ 
quently. The transferee of a decree applied under 
Order 21, Rule 16 for the substitution of his name. A 
definite order of substitution of name was passed by the 
•executing Court. Later on the judgment-debtor applied 
to the Court that the money deposited by him may not 
be paid to the decree-holder on the ground that the 
decree-holder was not a rightful transferee. This appli¬ 
cation was not granted. 

Held' that under the circumstances the question of 
the validity of the transfer of the decree was res judi- \ 
cata and could not be re-agitated. 1 

Per Makerjee , J .—It was incumbent on the judg- j 
ment-debtor when he received the notice of the applica¬ 
tion for execution made by the assignee of the decree- 
holder to have come forward and raised any objection 
that he may have had to the execution of the decree by 
the assignee. 11 A. L. J. 815; 14 A. L. J. 370, Foil.; 


13 A. L. J. 162, Dist. {Muterji and Dalai, JJ.) 

Dwarka I)as v. Muhammad ashfaqullah. 

47 All. 86 = 22 A. L. J. 928 = 5 L. R. A. Civ. 744 = 

80 I.C. 722 = A. I. R. 1925 All. 117. 

-S. 11 only mentions suits and not execution cases. 

But it is firmly established that the principles of the 
section apply to execution proceedings. {Das and 
Kul want Sahay , JJ.) RAM LaL MaLIK v. 
Deodhari Rai. 2 Pat. 771 = 5 P. L. T. 7 = 

74 I. C. 781 = A. I. R. 1924 Pat. 265. 

- 'Constructive res judicata— Point necessarily in¬ 
volved in suit must be taken to have been decided by 
implication — Execution proceedings—Principle of 
S. 11 applies. 

Where the point as to whether the defendant was or 
was not an agriculturist was necessarily involved in the 
suit, though there was no express decision, as the point 
was not in dispute between the parties, it must be taken 
to have been decided by necessary implication. The 
provisions of S. 11 of the C.P.Code. would not have any 
application to execution proceedings, but the principle 
underlying that section would necessarily govern such 
proceedings and it is obvious that any fact which is 
decided in the suit expressly or by necessary implication 
cannot be challenged in execution proceedings. ( Shah , 
Ag. C. J. and Crump , /.) MULJI PURUSHOTTAM 

Thakkar v. Goverdhandas Tribhuwandas. 

24 Bom. L. R. 1291 = 76 I. C. 148 = 

A. I. R. 1923 Bom. 36. 

-If an order has been made which directly or by 

implication determines the rights of the parties to an 
execution proceeding, the fact that the decree-holder 
does not choose to proceed with ihe execution and the 
case is struck off does not entitle any party to re-open 
the question upon which there has been a previous 
adjudication. Though S. 11 does not apply to such a 
case, such a decision becomes final between the parties 
upon general principles of law. 17 C. W. N. 113, 
Foil. {Batten s J. C.) MT. PURA v. BEHARI LaL. 

7 N.L.J. 163 = 68 I.C. 239 = A.I.R. 1923 Nag. 1 (b). 

- Execution —Res judicata, principle of s applies to 

execution. 

Where the Court, decided after due notice upon the 
judgment debtors that the execution was in order and 
that it should proceed, 

Held , that the order is binding upon the judgment- 
debtors. It is an order deciding as between the parties 
that the execution was not barred by limitation. Such 
an order operates as res judicata and whether right or 
wrong, the order cannot be challenged in subsequent 
execution proceedings. {Jwala Prasad and Bucknills 

JJ.) Gour Chandra ray v. Janardan Prasad 
ThaKur. 4 P. L. T. 204 = 68 I. C. 337 = 

A.I.R. 1923 Pat. 180. 

-The provisions of S. 11 do not apply to execution 

proceedings. {Brown, A. J. C .) MOUNG So v. 
IlEViGYAN. 4 U. B. R. 132 = 70 I. C. 530 = 

A. I. R. 1923 Rang. 119 (2). 

-Per Walshs J. —An interlocutory judgment in 

one stage of a judicial proceeding is binding upon the 
parties at a subsequent stage thereof. The binding 
form of such judgments depends not upon S. 11 but 
upon general principles of law. If it were not binding 
there would be no end to litigation. 

Per Wallach , J. —The principle of constructive res 
judicata enunciated in Ex. IV of S. 11 is not applicable 
to execution proceedings. {Walsh and Wallachs JJ.) 
PHUL CHAND v. ICANHAIYALAL. 44 All. 130 = 

19 A. L. J. 923 = 65 I. C. 295 = 

A. I. R. 1922 All. 247. 
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- Special rules in explanation to S. 11 do not 

apply. 

Although the doctrine laid down in S. 11 of the C. 
l\ Code, relating to res judicata may be applied 
and rightly applied in certain proceedings in execution 
arising out of the same judgment, so as to put an end 
to litigation and may possibly be applied in certain 
cases where separate suits have been brought raising 
points which have already been decided in execution 
cases, fought between the same parties, still it cannot 
be thought that the special rules laid down in the expla¬ 
nation to that section which go beyond the ordinary 
doctrine of res judicata ought to be applied generally 
in execution cases. Kalyan Singh v. Jagatt Prasad, 
37 All. 589, Referred to. Gantayet v. Gajapati Vasudroa 
Dci'u , 24 Mad. 681, Referred to. (, Dawson Miller , C.J. 
and Ad ami, J.) I’RITHI MAHTON v. JaMSHED 
Khan. 67 I. C. 656-1 Pat. 593-3 Pat. L.T. 403 = 
1922 P. H. C. C. 185 = A. I. R. 1922 Pat. 289. 

—S 11—Execution proceedings—Application for 
final decree. 

-Where in an application praying for a final 

decree for sale and for certain reliefs connected with 
execution, it was held that as owing to the failure to 
bring on record the representatives of a certain party, 
the mortgaged properties could not be brought to sale, 
there was no use in granting a final decree and the 
whole application was dismissed. 

Held, that this finding that execution could not issue 
for the sale of the mortgaged properties was res judicata 
in a subsequent application for execution. {Sad a si va 
Aiyar and Coutts Trotter, JJ.) K. NaRaYANA 

Chettiarz/. E. Sreknivasa Aiyangar. 

621. C. 856 = 14 M, L. W. 18 = 
A. I. R. 1921 Mad. 461. 

—S. 11—Execution proceedings—Construction of 
decree. 

-Although an executing Court is entitled to inter¬ 
pret a decree, still, whereon the finding arrived at it is 
not necessary for it to do so in order to dispose of the 
execution application before it, any opinion expressed 
by it will not be an adjudication binding on the parties. 
57 I. C. 177, Foil. {Addison, J.) GlILAB SlNGH V. 
Mahmud Khan. 118 1. C.399-30 P. L. R. 323 = 

A. I. R. 1929 Lah. 437. 

-Where on an application for execution it was 

decided that the decree as it stood was not executable, 
the order is binding on the decree-holder as res judicata 
and no further application for execution would lie un 
less the decree had been made absolute and executable. 
{Oldfield and Seshagin Aiyar, JJ.) RAMAL1NGA 

Rowthan v. Sheik Ibrahim Sahib. 59 I.C. 161 = 

12 M. L. W. 34. 

—S. 11—Execution proceedings — Decision bind 
ing. 

-Decision that order on application to set aside 

execution sale is under S. 47 is binding on the parties 
so far as the proceedings taken on that application are 
concerned. {Shah, Ag. C. J. and Fawcett , /.) GaDI- 

gapra Chanbasappa Z’.SHIDAPPA Gurushadappa. 

26 Bom. L. R. 817 = 48 Bom. 638 = 83 I. C. 155 = 

A. I. R. 1924 Bom. 495. 

--Where at one stage of an execution proceeding 

an order is made disallowing the objections of the 
judgment-debtor the border is binding in all subsequent 
stages of the same execution. 42 Cal. 440, Ref. ( A r . A*. 
Chatterjee and Pant on, J J.) KSHITINDRA MOHAN 

Roy v. Nawab Khajee Habibulla Bahadur. 

641. 0.724 (Cal.). 


C. P. CODE (1908), S. 11 —Execution proceedings 
—Estoppel. 

—S. 11—Execution proceedings; Different subject- 
matter. » 

- A decision in execution proceedings that certain 

property is liable for payment of decree cannot operate 
as res judicata when the liability of another property is 
to be considered. {Sulaiman and Mukerjt, J J.) 

Binda Prasad v. Raj Ballabh. 

24 A. L. J. 273 = 911. C. 785 = 
A. I. R. 1926 All. 220(b).. 

-Where the prior execution proceeding related to a 

portion of the plaintiff's claim which had been decreed 
and the later suit was in respect of a liability which was 
not decided in the earlier suit. Held that the decision 
in the earlier suit did not operate as res judicata .. 
(Mukcr ji and Pen net, JJ.) RAM N A RAIN v. Ram 
Pr asad. 1930 A. Ii. J. 913., 

_S. li— Execution proceedings—Erroneous deci¬ 
sion. 

- Decision that former execution petition was in - 

valid is res judicata. 

Where a Court erroneously decides that a former 
execution application was not made to the proper Court,, 
the decision is res judicata between the parties 
{Sada si va Aiyar and Napier, JJ.) DOOR V AS SESHA- 

dri Aiyar i'. Govindasvvami pillai. 63 1. C. 189 = 

1921 M. W. N. 344= 13 M. L. W. 529 = 
A I. R. 1921 Mad. 315= 40. M. L. J. 556. 


—S. 11 —Execution proceedings—Erroneous order. 

-The application was for form C to be sent to the 

Collector for sale of the property mortgaged and no 
inventory of the property was needed as the decree 
showed what property was to be proceeded against. 
Nevertheless the Court passed the following order:— 
“Decree-holder No. 2 in person. There is no inventory of 
the property at the foot of the application in accordance- 
with order and it is rejected as such with costs on appli¬ 
cant.” The decree-holder acquiesced in this order, that 

is he did not appeal against it. 

Held, that though the order of rejection was a wrong 
one, nevertheless the Munsif had jurisdiction to decide 
that the application was not according to law; and that 
the order was final and could not be questioned in subse 
quent execution proceedings and therefore the applica¬ 
tion can l>e of no avail to have limitation for further 
application. 

Held, further, that the fact that the order of the 
Munsif was passed against the decree-holder without any 
notice having been issued to the judgment-debtor was 
immaterial. {Batten, J. C.) 13F.HARI LaL v JaGAN- 

N ath . 8 N. L. J. 91 = 72 I. C. 473 = 

A. I. R. 1923 Nag. 236. 

—S. 11—Execution proceedings—Estoppel. 

-It is inequitable that a deaee-holder should be 

able to put in an application stating that a certain sum 
was due under a decree and asking for the arrest of a 
judgment-debtor under (hat application and when that 
amount is paid up to put in another application for a. 
further sum. Where in an application made for the exe¬ 
cution of a decree, interest was inserted and then scored 
out and the deletion was accepted by the decree-holder, 
that amounts to waiver of the claim to interest and the 
decree-holder is not entitled to make another application 
to execute decree for interest. {Brcrwn, J.) A. R. S. 
SUBRAMANIAN CHETTYAR V. K. MOOSA. 

119 I. C. 223 = A. I. R. 1929 Rang. 182. 

-The delivery of symbolical possession to a decree- 

holder, even in cases in which actual possession should 
have been given, puts an end to the adverse possession 
of the judgment-debtor who is in actual possession of 
the property and effectually vest the property in suit in 
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the decree-holder so as to give him a fresh cause of 
action for recovery of actual possession from the judg¬ 
ment-debtor. The operation of this rule is restricted to 
judgment-debtors. Symbolical possession wrongly given 
to a decree-holder does not give him a fresh starting 
point against persons who are not bound by the decree. 
A person who is a party to certain legal proceedings is 
not entitled to question the legality of the procedure 
adopted in such proceedings, except in the manner 
authorised by law and that is by appeal to a higher 
Tribunal, but if he allows wrong procedure to be follow¬ 
ed without effective protest he must l>e deemed to have 
arquiesced in it and, therefore, to be bound by it. The 
general principle of estoppel similar to res judicata will 
apply to a case like this. (Jai Lai, J.) HarbhaG- 
wan z/. Taja. 26 P. L. R. 546 = 89 I. C. 596 = 

A. I. R. 1926 Lah. 35. 
-In execution of a decree a debt due by the defen¬ 
dant to the judgment-debtor was attached. The defen¬ 
dant contended that the debt was much smaller than the 
amount stated in the execution proceedings. Under 
O. 21, R. 66, an order for the issue of a proclamation of 
.sale of the debt was made and the debt was purchased 
by the plaintiff. Subsequently the plaintiff sued to reco¬ 
ver the full amount of the debt, the defendant put 
forth the same objection that the amount due from him 
was much smaller than that claim. 

Held) that the order passed by the executing Court 
was referable to O. 21, R. 66, and that the defendant 
was not thereby precluded from showing what was actu¬ 
ally due from him in the subsequent suit. ( Shah and 
Fawcett , //.) CHUNNILAL JlVANLAL SHAH v. Pira 
Miyaji GhanCHI. 1011, c. 335 = 

29 Bom. L. R. 285 = A. I. R. 1927 Bom 234. 

— S. 11—Expls. 4 and 39—Execution proceedings— 

Executability of decree. 

-Where the decree-holder applies for the transfer 

of a decree to another Court for execution and the judg¬ 
ment-debtor raises objections as regards the executability 
of the decree the proper Court to decide such objections 
is the Court which transfers the decree and not the Court 
to which the decree is transferred; because if the judg¬ 
ment-debtor after receiving notice to show cause why the 
•decree should not be transferred, does not raise all his 
objections to executions, he will be precluded from doing 
so in a later execution petition on the ground of construc¬ 
tive res judicata. A. I. R. 1924 Mad. 673 ; A. I. R. 
1926 Mad. 411 ; (1928) M. W. N. 152, Rel. on ; 8 Cal. 
51 and A. I. R. 1921 P. C. 23, Ref.; 43 Cal. 903 and 
A. I. R. 1927 P. C. 73, Dist. ( Madhavan Nair and 
Jackson, //.) S. N. SUBRAMANIAN CHETTIAR z>. 
RAMANADHAN CHETTIAR. 116 I. C. 113 = 

29 M. L. W. 246 = 1929 M. W. N. 36 = 

A I. R. 1929 Mad. 199. 

-Although orders in execution proceedings operate 

as res judicata , nevertheless the fact that execution has 
been ordered as regards a certain sum does not operate 
as res judicata with regard to the amount due under 
the decree. (. Brown , /.) KO MAUNG NGE v. Lalmaw. 

120 I. C. 664 = A. I. R 1929 Rang. 172. 

-Waiver of objection as to, by judgment-debtor 

creates res judicata. 31 Cal. 822 and A. I. R. 1921 P. C. 
23, Appl. (Madhavan Nair and Jackson , JJ.) 
KALIYA PERUMAL NAIDU V. SUBRAMANIAN CHET¬ 
TIAR. 27 M. L. W. 20 = 1928 M. W. N. 67= 

109 I C. 866 = A. I. R. 1928 Mad. 203. 

When an application is made for execution of a 
decree and notice of the application is served on the 
judgment-debtors, they are bound to appear and show 
cause why the decree should not be executed. If they 


fail to appear and show cause, and if on such failure an 
order ex parte should be made by the Court directing 
execution, then the question of the executability of the 
decree should, according to the law of constructive res 
judicata , be regarded as having been decided by the 
Court in favour of the decree-holder and the rule of 
constructive res judicata will be available even if the 
parties are not personally served. All that is necessary 
under the law is that they should be properly served, 
served according to the rules relating to service. (Srini¬ 
vasa Ayyan gar, J .) SUNDARARAJUEU N.A1 U v. NaRA- 
YANASWAMI NAIDU. 39 M. L. T. 34 = 103 I.c. 825 = 
26 M. L. W. 481 = A. I. R. 1927 Mad. 813. 

-The fact that when notice under O. 21, R. 16 

was given to the judgment-debtor of the application for 
execution, he failed to file any objection as to its execu¬ 
tability before the decree was transferred for execution, 
does not prevent him from raising an objection to the 
right of the transferee of decree to execute the decree 
before the Court to which the decree has been transfer¬ 
red for execution. 12 C. L. J. 312. Dist. (Adami and 
Allanson , JJ.) RAM SKWAK LaL v. SaTRUHAN DEO 
Sahai. 8 P. L. T. 163 = 101 I. C. 616 = 

A. I. R. 1927 Pat. 170. 

--Where a preliminary decree under O. 34, R. 4 

is as such incapable of execution unless made absolute 
under O. 34, R. 5, but the judgment-debtor fails to raise 
such objection at the first application for execution he is 
precluded from taking the obiection at a later stage of 
execution proceedings. {Zafar Ali and Martincau*JJ ) 
Banu Ram v. Paras Ram. 7 Lah. L. J. 397= 

92 I.C. 254 = 26 P. L.R. 784 = A. I R. 1925 Lah. 640. 

- J. D. can plead at a later stage non-executability 

though not previously pleaded where assignee of D H 
was kenamidar of J.D. (Spencer and Venkatasubba Rao 
JJ.) Shiriram Row v. Bapayya. 18 M L W. 453 = 

75 I. C 845 = A. I. R. 1924 Mad. 189 
—S. n—Execution proceeding&-Ex parte order. 

If after notice to the other party, the execution 
Court passes an order for sale and the order is not ap¬ 
pealed against, any subsequent application to re-consider 
the order is barred by res judicata. 8 Cal. 5l (P.C j and 
A.I.R. 1923 Mad. 649, Foil. (Curgenven and Anantha 
Krishna Iyer, JJ.) SHRI Ram RAGHAVaCHARIAR 
v - Narasimha Najdu. 113 I. C. 92 (Mad.). 

A previous ex parte order for execution passed 
on service of proper notice to the judgment-debtor 
which raised a question about the executability of the 
decree operates as res judicata and the judgment-debtor 
cannot at a subsequent application raise the plea that 
the decree is not executable and that the previous appli¬ 
cation was barred by limitation. A.I.R. 1924 Mad. 1 
(F.B.), Dist. (Madhavan Nair , /.) (CHALLA) SuB- 
BARAYADU V. (THOOMAR) BAPAYYA. 


98 I.C. 

—S. 11 — Execution 
finally decided. 


702 = A.I.R. 1927 Mad. 149. 
proceedings- Heard and 
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aaiuauatea (is without force , operates as res judicata* 
Where the objection against execution application is 
raised on the ground of limitation and there is an 
adjudication between the parties it being held that the 
objection is without force, a fresh objection is barred 
by the principle of res judicata , when there has been no 
appeal from the order. ( Srivastava , /.) Drigbiiai 
Singh v. Bhagwan Das. 


6 O.W. N. 1064 = A. I. R. 1930 Oudh 65* 

Execution disposed of in default—Decision is 
not res judicata. 

A darkhast disposed of for default of appearance as 
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the plaintiff’s pleader was absent cannot be said to have ! 
been heard and decided on merits. The decision in the 
previous darkast passed without hearing the plaintiff or 
his pleader cannot be challenged except in a subsequent j 
darkhast and it does not operate as res judicata. {Pat- \ 
bar and Murphy , J J.) LAKSHM1BAI ANANT v. RAVJI ' 

Bhikajl 31 Bom. L.R. 400 = 118 I.C. 700 - j 

A.I.R. 1929 Bom. 217. j 

-The execution Court has no jurisdiction to enter- j 

tain a second application of objection to the attach- ; 
ment and sale, when one has failed. It is immate- , 
rial that the grounds are different. A.I.K. 1922 Bat. 
289 and 21 Bom. L. R. 344 held obiter, A.I.K. 1924 
P.C. 202, Rel. on. {Teh Chaud , /.) NANAKCHAND, 

c-. Boot a Singh. I 

117 I.C. 816= A. I. R. 1929 Lah. 470. 

-Where a Court finds that the point as to whether 

anything is still due under a decree is not raised and 
decided by an appealable or judicial order in an 
execution proceeding, a mere order passed on an appli¬ 
cation to bid at the same execution proceeding does not 
operate as res judicata. {Kumarasivami Sastri and 
Walsh , //.) ULAGANATHA MUDALIAR V. ALAGAPPA 
MUDAUAR. 122 I. C. 161 = A. I. R. 1929 Mad. 903. 

-Where an application in execution proceedings 

that the judgment-debtor belonged to an agriculturist ' 
caste was dismissed and no appeal or revision was pre¬ 
ferred against it, the same question cannot be raised in 
an objection under O. 21, R. 90, as the principle of res 
judicata applies to the case. {Jai Lai , J.) DHANNU 

Ram v. Umar. 1101. C. 337 (Lah.). i 

- Dismissal of a former objection to attachment — 

It is a bar to fresh objection. 

Rule 63 renders the dismissal of the former objection 
to attachment, in default or on merits, a bar to the 1 
entertainment of a fresh objection. 41 All. 623; A.I.K. 
1921 Oudh 54; 45 Cal. 785; A.I.R. 1922 Cal. 166, Foil, j 
{Martincan, J.) KlSHEN PARSHAD v. PUNJAB ' 

National Bank, ltd. 26P.L.R. 161= | 

1051. C. 693 = A. I. R. 1927 Lah. 872. 

-Where an order releasing property from attach¬ 
ment is not appealed against, the order becomes final 
and so fresh application for the attachment of the same 
property does not lie. A.I.R. 1921 Bom. 208 ; A.I.R. | 
1924 All. 808; 25 C.W.N. 555 and A.I.R. 1922 P.C. 
341, Foil. {Zafar Ali , /.) PARMA NAND v. MT. RaJ 
Devi. 28 P.L.R. 607 = 9 Lah.L.J. 193= ! 

100 I. C. 23 = A. I.R. 1927 Lah. 852. 

- Objection once decided cannot be again raised ; 

in execution of the same decree. 

An objection which has been disposed of finally by an i 
order in execution proceedings is not to be entertained 
a second time in execution proceedings relating to the 
same decree. A.I.R. 1926 Oudh 291, Rel. on. The ! 
binding force of such an order does not depend upon j 
the provisions of the C.P. Code, relating to res judicata 
but upon the general principles of law. 6 All. 269, Foil. 

(< Coldstream , /.) SM. I<AJ KUMARI v. OURUBAKHSH | 
SINGH. 99 I.C. 1006 = A. I. R. 1927 Lah. 179. 

-Plaintiff and defendant both objected to the 

attachment of a plot of land in execution of a decree, i 
each contending that the site belonged to him and it was 
decided that the site belonged to the defendant as owner 
in a suit by plaintiff for possession on the ground of 
his subsequent purchase from the vendor, Municipality. 

Held , that the question of title was res judicata by 
reason of the executing Court’s decision even though the j 
Municipality was not a party to those proceedings. ' 
C Harrison , /.) MUKUND I.AL v. MT. LORINDI BaI. 

7 Lah.L.J. 198=92 I.C. 131 = 26 P.LJt. 171 = 


C. P. CODE (1908), S. 11 —Execution proceedings 
—Interlocutory order. 

A. I. R. 1927 Lah. 112. 

-Where a Court executing decrees decided a ques : . 

tion raised in the course of execution proceeding relating 

to the true construction to be placed on a decree or order, 

that decision becomes final between the parties as an 

interlocutory order in the suit and the matter cannot be 

re-opened in a subsequent execution proceeding. 6 All. 

269 (P. C.), Foil. {Kanhaiya Lai and Boys , //.) 

Mohammad Yusaf v. Mt. Amtul Habib. 

95 I. C. 31 (All.;. 

-Decree-holder applied for partial execution of the 

decree but subsequently applied for amendment for 
executing the entire decree. The judgment-debtor object¬ 
ed to the amendment but his objection was overruled and 
amendment was allowed. No appeal was made by the 
judgment-debtor from the order allowing amendment.. 

Held, that judgment-debtor was precluded from rais¬ 
ing the same question in subsequent execution proceed¬ 
ings. {Cuming and B. B. Ghosc , //•) Ul’ENDRA 

N ath Bose v. k. p. Durr. 53 Cal. 582= 

43 C.L.J. 596 = 96 I. C. 562 = A.I.R. 1926 Cal. 1019. 

-The decree-holder in a Small Cause suit applied 

for attachment of a debt alleged to be due by one K to 
the judgment-debtor. Notice of that application was 
served upon A* as garnishee who appeared and put a 
counter-statement in which he alleged, that the debt had 
never been due to the judgment-debtor, that it had been 
assigned and he had promised to pay the_ assignee, and 
that the amount of the debt was not Rs. 350 but Rs. 300. 
The District Munsif passed an order in these words 
“Attachment is confirmed”. In due course the debt 
was brought to sale and was purchased by the present 
plaintiff, who was himself the decree-holder. The 
plaintiff then sued to recover the debt, and the garnishee 
raised the same defence. 

Held , the garnishee not having proceeded, when the 
claim was decided against him in execution, under 
O. 21, R. 63, the matter was res judicata. {Schwabe , C 
J. and Wallace , J.) SUBBIER v. MOIDEEN PlTCHAI. 
17M.L.W. 582=72 I.C.558 = 32 M.L.T.304 = 
1923 M.W.N. 282 = A.I R. 1923 Mad. 562 = 

44 M.L.J. 688. 

-If an executing Court expressly decides a point 

inter partes that decision becomes final according to 
the general principles of law, though the question 
whether the law of res judicata applies would be irrele¬ 
vant, as the term refers to a matter decided in another 
suit. But where there has been no express adjudication 
on a point; it would not operate as a bar. {Gokul Prasad 
and Sul aim an, J J.) SHEO MANGAL v. Mt. HULSA. 

44 All. 159 = 65 I.C. 377= 19 A.L.J. 954 = 

A.I.R. 1922 All. 413. 

—S. 11—Execution proceedings — Interlocutory 
order. 


-—An appeal need not be preferred against every* 

order in execution proceedings. It is open to the party 
aggrieved to challenge by an appeal against the final 
order which determines the rights of the parties, the 
propriety of the interlocutory orders made in the course 
of the proceedings. 36 Cal. 422, Foil. A person 
obtained a decree for realization of money by sale of 
certain property of judgment-debtor. He applied for 
execution but the Court held that the decree was preli¬ 
minary and could not be executed. He then applied to 
have the decree made final and at the same time pro¬ 
tested that the decree as it stood was capable of execu¬ 
tion. The application for final decree was held as time 
barred. He preferred an appeal in which he again re¬ 
iterated his plea that the decree could be executed. 

Held that he could urge the plea though he did not 
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appeal from the order of the executing Court disallow¬ 
ing execution. {Shadi Lai, C.J. and Bread-way, J.) 

Nathu Mal v. Mohan Singh. 

100 I. C. 653 = A.I.R. 1927 Lah. 232. 
-An interlocutory order passed in execution pro¬ 
ceedings is final in respect of a matter decided by it 
whether such matter is raised again in subsequent, or 
in continuation of the same proceedings. 40 Mad. 1010 
and 1920 P.H.C.C. 109, Dist.; 6 All. 269 (P.C.) and 
48 Cal. 499 (P.C.), Foil. ( Stuart, C.J. and Wazir 
Hasan, J.) RAGHUBAK SINGH v. GOKARAN. 

1 Luck. 171 = 13 O.L.J. Ill = 3 O.W.N. 241 = 

93 I. C. 833 = A.I.R. 1926 Oudh 291. 

—S. 11—Execution proceedings—Legal represen¬ 
tatives. 

An order refusing an application in execution 
proceedings for substitution under O. 22 does not 
operate as res judicata as against an application for 
execution under O. 21, R. 16. (Dalai and Wazir 
Hasan, A. J. Cs.) KaUMUDDIN v. TATA INDUS¬ 
TRIAL Bank, Lucknow. 2 0. W. N. 352 = 

12 O. L. J. 538 = 29 0. C. 98= 88 I. C. 1016 = 

A. I. R. 1925 Oudh 417. 

—S. 11—Execution proceedings—Limitation. 

In a previous application for execution notice of 
the application was offered to the judgment-debtor but 
he refused to sign it. No steps were taken to serve the 
notice according to the provisions of O. 5, Rr. 17 and 

19. The Court, however, considered it as sufficient 
notice. 

Held, that the notice was not properly served and as 
the judgment-debtor was not given opportunity to argue 
that the application was time barred, the application 
would not be step-in-aid of execution and the question 
of limitation would not be res judicata in subsequent 
application. ( Bhide , J.) FaRANGU v. HaRIKISHAN. 

30 P.LJt. 38 = 119 I. C. 321 = A.I.R. 1929 Lah. 334. 

-Order allowing execution to issue operates as 
res judicata on the question that the application was time 
barred—Subsequent dismissal of execution application 
does not imply that the order ceased to have effect. 

Orders in execution operate as res judicata : 8 Cal. 51 
(P. C.), Foil. When an application is made to a Court 
for execution, notice is ordered to judgment-debtor to 
show cause why the decree should not be executed 
against him. If the judgment-debtor does not show 
cause the Court orders execution of the decree either 
against the person or against his property according to 
the terms of the decree. The implication of that orde*r is 
that the applicant has a right to execute the decree and 
that it is an executable decree and that it is not 
barred by limitation, and that the judgment-debtor 
is liable to satisfy the decree, In the absence of 
opposition by the judgment-debtor, the Court is not 
bound to write an order in extenso on any of the 
above points. It is only when the judgment-debtor 
opposes the application for execution and Urges certain 
grounds, that the Court is called upon to consider the 
grounds and give its decision and its reasons. The 
order of the Court “execute” or “attach ” implies that 
the Court has considered all that need be considered 
before execution could issue. The order that exe¬ 
cution will proceed implies that the execution of 
the decree was not barred and that the decree was 
an unsatisfied decree, and therefore a contention that 
there was no decision on the point of limitation 
cannot be upheld in the teeth of the order that execution 
will proceed. 37 Mad. 462, Foil. Where execution is 
ordered the subsequent dismissal of the execution 
application, either for want of prosecution or owing to 


C. P. CODE (1908), S. 11—Execution proceedings 
—Limitation. 

inability of the process of the Court to reach the judg¬ 
ment-debtor or his property, does not imply that the 
order passed on the application ceased to have effect. 
{Devadoss and Jackson, JJ.) LAKSHMANAN ChE'ITY 
v. Palaniappa Chetty. 

116 I. C. 363 = A. I. R. 1928 Mad. 1052. 

-There was a mortgage decree passed on 21st 

August, 1921. First petition in execution was filed on 
20th March, 1925. Court directed issue of nctices under 
O. 21, R. 22, with special mention of question of 
limitation. Service was found defective and substituted 
service was allowed and decree-holders were ordered to 
take further steps. Execution proceedings were dis¬ 
missed for failure of decree-holders to do so. In a 
later execution the property was sold. The judgment- 
debtor applied under S. 47 contending that the execution 
was time barred. The trial Court held that, as the 
objection was not taken in the first execution case, it 
was res judicata. 

Held, that there was no adjudication in the previous 
proceedings that execution was not barred by limitation, 
and the lower Courts were wrong in holding that the 
question was res judicata and that the judgment-debtor 
was entitled to raise the question of limitation and have 
it decided. 14 C. W. N. 114, Foil. ; A. I. R 1924 Pat.. 
122, Dist.; 8 Cal. 51 (P.C.), Ref. to. {Das and Boss, 
JJ.) Richharam v Pasupati Banerji. 

7 Pat. 465 = 9 P. L. T. 805 = 1121 C. 265 = 

A. I. R. 1928 Pat 471. 

-—Where all that is implicitly decided is that a 

previous execution petition was not barred by the 12 
years rule, that decision cannot for ever remove the 
operations of S. 48 out of the way of all future execution 
petitions. ( Wallace and Madhavan Hair, JJ.) 

Dakshinamurthy PlLLAI v. Vedamurthy 
Mudaliar. 1031. C. 311 = 

A. I. R. 1927 Mad. 842 = 53 M. L. J. 440. 

—--When execution has been allowed to proceed at 

a time when it was possible for the judgment-debtor to 
have alleged that the right to execute the decree was bar¬ 
red by limitation and such question was either decided 
affirmatively in favour of the decree-holder or not rais¬ 
ed at all by the judgment-debtor, it is not open to the 
judgment-debtor to raise the question of limitation at a 
subsequent period. 8 Cal. 5l (P. C.) and A. I. R. 1921 
P. C. 23, Foil. ( Stuart , C.J, and Baza, J.) MT FaTI- 
ma Begam v. Ranjit Khan. 1 l. C. 543 = 

1051. C. 545 = A. I. R. 1927 Oudh 488. 

“ “ The P lea that a previous application for execu¬ 
tion was barred by limitation and hence the suR-equent 
application was not valid should be raised at the earli¬ 
est possible opportunity. A. I. R. 1924 Mad. 673, Rel. 
on. {Jackson, J.) V. BHADRAYYA v. P. JaGGARAJU.- 

22 M. L. W. 747 = 1926 M. W. N. 33 = 

911. C 1017 = A. I. R. 1926 Mad. 177. 

Failure to plead bar of limitation when execu¬ 
tion was proceeded with bars the plea at a subsequent 
stage. 48 I. A. 45 (P. C.), Foil. {Stuart, C . /. and 
Wazir Hasan, J.) RAGHUBAR SlNGH v. GOKARAN 
1. Luck. 171 = 13 O. L. J. 111 = 3 O. W. N. 241 = 

93 I. C. 833 = A. I. R. 1926 Oudh 291.. 

--Where judgment-debtor does not challenge by 

way of appeal, review or revision, a wrong order of an 
executing Court ordering issue of notice after a lapse of 
twelve years, he is precluded from challenging the order 
at any subsequent stage of the execution proceedings on 
principles analogous to those of res judicata. {.Kinkhede^ 

A. J. C.) Khairulla v. Seth Dhanrupmal. 

22 N. L. R. 67 = 80 I.C. 905=A. I. R. 1925 Nag. 82. 

—Even in an application for transfer of a decree- 
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the judgment-debtor can plead limitation and he ought 
to do so. If he fails the point is barred by constructive 
res judicata. {Phillips and Odgers , //.) K. RAJITHA- 
GIRIPVTHY v. H HA VAN l SANKARAN. 

19 M. L. W. 650 —1924 M. W.N. 527 = 

47 Mad. 641 = 80 1. C. 103 = 
A. I. R. 1924 Mad. 673 = 47 M. L. J. 4. 

._Q n the 10th November, 1910, an instalment order 


• ■ -- 

was passed against the appellant whereby he had to 
pay a certain sum in 14 instalments. A number of 
these'instalments were paid and then there was default. 

In 1921 the decree-holder applied for execution of the 
decree. In that execution case the judgment-debtor 
filed an objection contending that the execution was 
barred by limitation. The hearing of this objection in 

the execution case was 

Upon that occasion the judgment-debtor did not appear 
in support of his objection and as there was nothing 
before the Court to show that the execution case was 
barred by limitation the Court dismissed the objection for 
default and on the same day passed an order that the 
decree-holder should take further steps and dnected the 
case to be put up again on the 11th of the month for 
orders. On the 12th of the month no steps having 
been taken by the decree-holder his execution was dis¬ 
missed for default. The next execution case was filed 
in September following that is to say well " ,thin t,lr ? e 
years of the last execution case. The appellant again 
objected that the case was barred by limitation on the 
around that the previous execution case in which his | 
objection was dismissed was itself barred by limitation. 

Held that the objection was no longer maintainable. • 
S Cal. 51 and 24 All. 282, Foil.; 28 Cal 122 and 14 C 
W. N. 114, 1 list. ( Daiusjn Miller , C. /• am. A ulwant 
Wwv A) Jago Mahton Khirodhar Ham. 

2 Pat. 759 = 2 Pat. L. R. 163 = 74 I. C. 130 = 

A. I. R. 1924 Pat. 122. 

_If the judgment-debtors have notice to appear 

and if they know that the issue then to be decided by the 

•Court is the question of limitation, their failure to op- 

po-e the application precludes them afterwards from 
questioning the decision. It is not a question of res 
judicata at all. It is a decision in the very litigation 
upon the same application ( Walsh and Ryves. JJ.) 

Mahamadi Begam V. Umda Begam. 66 I.C. 751 = 

A .I. R. 1922 All. 100(1). 

--The dismissal of an application for execution as 

. out of time does not prevent the executing plaintiff from 
filing another Darkhast and seeking to bring it within 
limitation on grounds which were not before the Court 
when the previous Darkhast was filed. The doctrine of 
res judicata cannot be extended to that length. {Mac- 
leod, C. J. and Shah , /.) RAMCHANDRA VENKATESH 
SHOl APURE v. SHRINIVAS KRISHNA KULKARNI. 

24 Bom. L. R. 97 = 66 I. C 940 = 46 Bom. 467 = 

A I. R. 1922 Bora. 238. 

_-In 1904 a decree was passed in a mortgage suit. 

Within three years an application for order for sale of 
property was made, but was dismissed. Within three 
years of the latter application, similar application was 
made but was dismissed as no final decree was made as 
required by the new Civil Procedure Code. Within 
three years an application for final decree was made 
which was dismissed for non-payment of process fees. 
A similar application for final decree was made in time 
but was withdrawn. 

Held, that the applications for final decree were steps- 
in-aid of execution because they were accepted by the 
- Court as being within time though really out of time; 
: such acceptance gives a fresh start for limitation. 


C. P. CODE (1908), S. 11 —Execution proceedings 
—Might and ought. 

Per Shah , J. —An adjudication by Court that a certain 
application is in time cannot be re considered when a 
question that it is out of time is raised at a later stage 
of execution proceedings. ( Maclecd , C.J. and Shah , /.) 

Gulappa Rudrappa v. Erava Basangowda. 

46 Bom. 269=63 I. C. 844=23 Bom. L. R. 1013 = 

A. I. R. 1922 Bom. 118. 

-Where a prior application for execution had been 

put in and after notice to the judgment-debtors execu¬ 
tion had been ordered the objection that it was barred 
by limitation cannot be raised on a subsequent applica¬ 
tion. (Chevis , /.) KEDAR NATH v. I<ADHA KlSHEN. 

67 I. C. 56 (Lah). 
Where the plea of limitation was raised inter 


alia in defence to an execution application and the 
application was granted, 

Held , that the plea was barred by res judicata 
although the judgment did not expressly refer to it. 
{Lord Moulton .) RAJA OF RAMNAD V. VELUSAMI 
TevaR. 48 I. A. 45 = 19 A. L. J. 168 = 

23 Bom. L. R. 701= 33 C. L J. 218 = 

25 C. W. N. 581 = 13 M. L. W. 290 =• 
1921 M. W. N 51 = 59 I.C. 880=29 M. L. T. 345 = 

A. I. R. 1921 P. C. 23 = 40 M. L. J. 197. 

-The judgment-debtor is not competent, after the 

j sale has taken place, to impugn its validity on the 
ground that the application for execution was barred by 
limitation at the time it was made where he had notice 
i of this application and by reason of his omission to take 
objection at the proper stage the order for the issue of 
the sale proclamation was made. ( Mukerji and Panton , 

//.) Govinda Nath v. Basiruddin Mandal. 

34C L.J. 163 = 64 I.C. 594 = A.I.R. 1921 Cal. 606. 

—S. 11—Execution proceedings—Might and 

ought. 

-The judgment-creditor got a money decree against 

the judgment-debtor who was arrested in execution. A 
stood surety and executed a bond to pay the entire 
amount if during execution proceedings judgment-debtor 
absented himself. On judgment debtor absenting him¬ 
self, the decree-holder asked the Court to issue a war¬ 
rant for the attachment of the surety’s property. On 
10th Februaiy, the surety asked for time to settle with 
the decree holder, but the surety failed to make a settle¬ 
ment and on notice having l^een issued, stated that he 
was nut a surety at all. 

Held , that when the surety asked for time on 10th 
February to settle with the decree-holder he did not 
, deny liability and the liability became res judicata , and 
the surety was, therefore, still liable to the decree- 
holder. (‘ Johnstone , /.) I.AL SlNGH v. MUHAMMAD 
Afzal. A. L R* 1930 Lah. 80. 

-Where no point was taken in a previous dar¬ 
khast that it was not maintainable by the decree-holder 
1 on the ground that a receiver was appointed in respect 
* of the decree, that point cannot be raised in subsequent 
darkhast as' it might and ought to have been taken in 
j the previous one. {Patkar and Murphy , JJ.) NAPIR- 
SHAW JAMSHETJI 7*. PURSHOTAMDAS G AN PAT DAS. 

31 Bom. L. R. 320 = 118 I. C. 694 = 

A. I. R. 1929 Bom. 279. 

- Objection as to amount in decree not raised in 

! previous proceeding— No bar if raised in subsequent 
proceeding. 

The mere fact that a judgment debtor does not in a 
previous execution proceeding object that the amount 
for which the execution is taken out is in excess of the 
j decree itself, does not bar the judgment-debtor from 
raising that objection in subsequent execution procee 
dings. To hold otherwise implies that the decree is 
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itself superseded by orders in execution : (Case-law 
Discussed.) ( Kumaraswami Sastri and Walsh , //.) 
■Ulagappa Mudauar v. Alagappa. 

122 I. C. 161 = A. I. R. 1929 Mad. 903. 
- Execution of mortgage-decree pending—Pur¬ 
chaser of equity of redemption joined as judgment- 
debtor without objection from judgment-debtor — Judg¬ 
ment-debtor then has no status to object on ground that 
purchase was benami for decree-holder. 

Where, during pendency of execution of a decree for 
sale of mortgaged property, a person purchased equity 
of redemption and is jointed as the judgment-debtor 
without any objection from the judgment-debtor, the 
latter has no status afterwards to object on the ground 
that the purchase was only benami, the real purchaser 
being the decree-holder himself. ( Wallace and Mad ha- 
van Nair , //.) GOVINDOSS KRISHNADOSS v. I<AjAH 
OF KARVETNAGAR. a. I. R. 1929 Mad. 404. 

--Omission to object to execution application being 

not in accordance with law operates as res judicata. 8 
Cal. 51, P. C. Foil. ( B . B. Ghiose and Bose , //.) 
KANAK PROVA DEBI v. DHIRENDRA NATH ROY. 

32 C. W. N. 1107 = 118 I. C. 337 = 

A .1. R. 1928 Cal. 861. 

- -Limitation—Plea of—Omission to raise in prior 

E. P. 

Where notice was issued to the judgment-debtor be¬ 
fore an order for sale in execution was passed and the 
judgment-debtor did not raise the plea that execution of 
the decree was barred, ’held , that the judgment-debtor 
was barred from raising the same plea in a subsequent 
execution application. ( Curgenven and Ananthakrishna 
Aiyar , //.) SRIRAMA RAGHAVACHARIAR o. NARA- 
SIMHA NAIDU. 113 I. C. 92. 

- Point raised at one stage of execution proceedings 

— Judgment-debtor having full opportunity to object but 
not objecting—Point decided against judgment-debtor — 
He cannot object at a later stage. 

Where a point has once been expressly decided in the 
execution department that decision binds the parties in 
all subsequent proceedings and in cases where a point 
has not been directly decided but is such as must be 
deemed to have been necessarily decided before an order 
of execution was passed the decision has also a similar 
binding force. 6 All. 269 (P. C.) ; 9 Cal. 5l (P. C.) ; 
48 I. A. 45 (P. C.) ; A. I. R. 1925 All. 117, Foil. 

Where the decree-holders in pursuance of declaratory 
decree also asking for injunction expressly applied to 
get a certain disputed pavement lemoved and the judg¬ 
ment-debtors had full notice that they had so applied 
and failed to raise any objections and the Court then 
ordered execution to issue and through its officer got 
its order carried into effect. Held : it must be deemed by 
necessary implication that the question of the pavement 
having been constructed in defiance of the injunction was 
decided adversely to the objectors who could not sub¬ 
sequently object to the demolition. (Sulaiman and 
Daniels , //.) DIP PRAKASH v. DWARICA PRASAD. 

48 All. 201 = 24 A. L. J. 91 = 6 L.R.A. (Civ.) 606 = 

90 I.C. 83 = A. I. R. 1926 All. 71. 

- Judgment-debtor being aware of execution pro¬ 
ceedings but not objecting to Court-sale—Sale confirmed 
—Neither judgment-debtor nor his transferee with 
?iotice of Court-sale can subsequently ccmtend that the 
property was inalienable. 

•Under O. 21, R. 92,'C.P. Code, where no application is 
made to set aside a sale or where such application is 
made and disallowed, the Court is bound to make an 
order confirming the sale and it thereupon becomes 
-absolute. Under S. 65 where property is sold in execu- 
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C. P. CODE, (1908), S. 11—Execution proceedings 
—Might and ought. 

tion of a decree and the sale has become absolute the 
property vests in the purchaser. If the judgment-debtor 
objects under S. 47 to the sale and his objection is 
overruled he is bound by the decision of the executing 
court. If being aware of the execution pioceedings and 
having an opportunity to object he fails to do so he is 
likewise bound by the order confirming the sale in other 
words he is in effect in either case a party to the order 
by which the sale is confirmed equally with the auction 
purchaser and he cannot go behind it. 9 C. W. N. 972; 
26 Cal. 727 ; 34 Cal. 199 and 40 All. 680, Foil. 

Plaintiff a transferee from the auction purchaser sued 
to redeem a mortgage held by the defendant subject to 
which the property was sold at the auction. The defend¬ 
ant pleaded that the property being an inam land was 
inalienable and therefore the sale conveyed no title to 
the auction purchaser and further that subsequent to 
the auction sale the land was enfranchised by the 
Government in the name of the judgment-debtor from 
whom he subsequently purchased the same. The defend¬ 
ant as well as the judgment-debtor had notice of the 
execution proceedings. 

Held , that the defendant must be considered to be 
bound by the order confirming the sale in favour of the 
auction purchaser and that it was not open to him to 
question the validity of the Court. 

Held further that the question whether the sale of an 
unenfranchised inam is absolutely void did not strictly 
arise. ( Venkatasubba Rao and Madhavan Nair , JJ j) 
VUPPULURY SOMASUNDARAM V. BHIMISETTI KON- 

dayya. 91 I. C. 443 = A. I. R. 1926 Mad. 12 = 

49 M. L. J. 401. 

- Constructive res judicata— An objection open to a 

party in execution proceedings but not taken by him 
cannot be taken at any subsequent stage of the same pro¬ 
ceedings. 

An objection which if taken might have been cured 
and which has not been taken in the Court below shall 
not be taken in the Court of appeal. Where at a certain 
stage of the execution proceedings a certain objection 
was open to a party and he fails to raise it at the proper 
time it is not open to him to urge the same at a subse¬ 
quent stage of the proceedings on the principle of 
constructive res judicata. (. Kinkhcde , A. J. C.) 

Raghubar Prasad v. Sattoo. 89 I. C. 1009= 

A. I. R. 1926 Nag. 164. 

- Omission by judgment-debtor to challenge liabi¬ 
lity , where it does not affect decree-holder's position 
creates no estoppel. 

Omission to raise objections where it in no way 
affects the position of the decree-holder does not estop 
judgment-debtor from contesting his liability when he 
has become aware of his legal position. ( Martineau , /.) 

Guranditta Mal v. Firm Gurdasmal Ram- 
CHAND. 7 L. L. J. 343 = 911. C. 772 = 

26 P. L. R. 634 = A. I. R. 1925 Lah. 552. 

- Execution case dismissed for default—Objection 

not taken that the objector was not liable for the debt — 
Objection is not precluded in subsequent execution case. 

Where the former execution case was dismissed for 
default, 

Held , that the contention, that as in the previous 
execution case the appellant did not take the point that 
he was not liable for the debt, he could not take it in 
the present execution, could not be maintained. In the 
previous execution case, there was no adjudication which 
could even by implication be held to constitute a decision 
adverse to the appellant. The principle which was 
applicable to suits upon a party’s failure to raise an 
issue, which he might have raised, was not applicable to 
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execution cases, but even if it were, the final order in the 
last execution case was made not in consequence of the 
conduct of the Appellant but in spite of it. The doctrine 
of res judicata did not apply. ( Mullick and Ross , //.) 

tik ait Gay an Nath v. Pandit Malharji Vaidiya. 

6 P. L. T. 507 = 90 I. C. 276 = 
1925 P. H. C. C. 160 = A. I. R. 1925 Pat. 588. 

_ failure to object at one stage of execution proceed¬ 
ings does not bar objection at later stage. 

A joint decree was transferred by one of the decree- 
holders after adjustment of the decree by the other 
decree holders. The notice served on the latter of the 
application for execution filed by the transferee did not 
contain any indication that the Court was going to 
decide any question regarding settlement of the amount 
for which the decrees were executable and the properties 
liable to be sold in execution. The case proceeded ex 
parte as against them. 

Held, that they were not estopped in the subsequent 
proceedings from disputing their co-decree-holders’ 
claims to execute the whole of the decrees against any 
of the judgment-debtor’s properties. 28 M. 355, Rel. 
on. (Spencer and Odgers , //.) B. HANUMANTHA 

ROW v. A. KR1SHNAMMA. 32 M. L. T. 118- 

. 70 I. C. 329 = A. I. R. 1924 Mad. 518. 

—- An order passed with notice and not objected to , 

cannot be questioned afterwards. 

In case of an execution proceedings an application 
was filed by the decree-holder asking that order on a 
previous application be set aside and it be restored to 
file under O. 9, R. 4, C.P. Code. Accordingly the appli¬ 
cation was restored while challenging a subsequent 
application for execution the judgment-debtor contend¬ 
ed that the application for restoration under O. 9, R. 4, 
could not be taken into consideration as O. 9, R. 4, 
was inapplicable to execution proceedings. 

Held, that as the order on the application was passed 
presumably after notice, to the judgment-debtor, it was 
no longer open to him to question the validity of the 
order in subsequent proceedings. ( Walsh and Kanhaya 
fall , //.) MAHAMAD HADI v. DEBI PRASAD. 

771. C. 871 = A. I. R. 1923 All. 600. 

-If no objection is raised to the executability of 

the decree with respect to some items contained therein, 
and the decree is executed, no objection can be raised 
to its executability with respect to the other items in 
later application for execution. ( Spencer and Venkata- 
subba Rao , //.) OOVINDA MENON 7/. KRISHNA 

MANNADIAR. 17 M. L. W. 566 = 72 I. C. 397= 
1923 M. W. N. 299 =A. I. R. 1923 Mad. 649 = 

45 M. L.J. 71. 

- Decree against dead man—Legal representa¬ 
tives brought on record in execution not pleading 
abatement—Subsequent suit by legal representative that 
decree is nullity is not barred. 

Where one of the defendants in mortgage-suit died 
in January, 1912, after the preliminary but before 
the final decree, and the legal representative was brought 
on record in 1916 in connection with application for trans¬ 
fer of the decree and was served with a notice but he 
did not appear and brought a suit when some of the 
properties were brought for sale in execution, 

Held, his failure to plead abatement in 1916 did not 
operate as res judicata. {Ayling and Odgers , JJ.) 

Sami Mudaliar v. Muthiah Chetty. 

19 M. L. W. 314 = 69 I. C. 465 = 
1922 M. W. N. 597 = A. I. R. 1923 Mad. 212 = 

43 M. L. J. 293. 

- Plea that the decree is not capable of execution, 

not raised at the time of prezious exeeutiem application 


. C. P. CODE, (1908), S. 11—Execution proceedings; 

I —Parties and Representatives. 

is barred by res judicata. 

If a judgment-debtor does not at the time of the 
first application for execution of the decree raise the 
objection that the decree was not capable of execution 
which, he might and ought to have done, he cannot be 
allowed to take it in later execution proceedings. 6 AIL 
269, Foil. ( Ryves and Gokul Prasad , //.) DAMBAR 

Singh v. B. Kallyan Singh. 44 All. 350 = 

20 A. L. J. 170 = 65 I. C. 799 = A. I. R. 1922 All. 27. 

—S. 11, Expl. 4 —Execution proceedings — No- 
adjudication. 

- Earlier order not deciding the point raised in 

the latter application is not res judicata. 

An order in an earlier execution proceeding will not 
operate as res judicata if there is no adjudication of 
the point sought to be raised on the latter application. 

(Spencer and Devadoss , //.) CANDASWAMY CHETT1AR 

v. Marupa Pillai. 18 M. L. W. 652 = 

1923 M. W. N. 835 = 76 I. C. 761 = 

33 M. L. T. 64 = A. I. R. 1924 Mad. 146.. 

—S. 11—Execution proceedings—Notice. 

- Order is not res judicata unless passed after 

notice to parties. 

To give the effect of res judicata to an order in 
execution, it should have been passed after notice to' 
parties. ( Krishnan , /-) RAMUDU CHETTY t-. VARADA- 

r AJU Chettiar. 13 M. L. W. 289 = 62 I. C. 480 = 

A. I. R. 1921 Mad. 532. 

—S. 11—Execution proceedings—Order with juris¬ 
diction. 

- Court in which suit was filed losing territorial 

jurisdiction but passing decree—Order directing execu¬ 
tion by another Court acquiring such territorial juris¬ 
diction but subordinate to another District Judge is not 
res judicata. 

Where a decree is passed by a Court within a certain 
district but that Court loses its territorial jurisdiction, 
which is transferred to another Court in another district, 
the latter Court is incompetent to execute the decree 
without a formal transfer of the decree for execution 
and an order passed by that Court directing execution 
without such transfer does not make the matter res 
judicata. (Ramcsam and Drvadoss, JJ.) SUBRAMANIA 
AYYAR V. SWAMINATHA CHETTIAR. 114 I.C. 545 = 
28 M. L. W. 885 = A. I. R. 1928 Mad. 746. 

—S. 11—Execution proceedings—Parties and re¬ 
presentatives, 

- Hindu Law — Debts — Father—Matter in execu¬ 
tion res judicata against father—Plea of res judicata is 
also effective against son. 

Execution against father is effective enough to bind 
the son also and if any matter in execution is res 
judicata against the father, the plea of res judicata is 
operative against the son too, for practically the father 
represents the son in execution proceedings even where 
the suit was not framed against him as manager of the 
family. ( Ramesam and Jackson , JJ.) SUBRAMANIA 
PlLLAI v. VENKATARAMA REDDI. 120 I. C. 376= 
1929 M. W. N. 776 = A. I. R. 1930 Mad. 257. 

- Assignee of decree applying but application dis¬ 
missed for want of proof of assignment—Second 
application held barred as res judicata— Assignee re¬ 
transferring decree to decree-holders—They and their 
subsequent assigns are bound by decision against first 
assignee. 

An assignee of a decree applied for execution but his 
application was dismissed for want of proof of assign¬ 
ment. His second application was held as barred by 
res judicata. He then re-transferred the decree to 
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C. P. CODE, (1908), S. 11—Execution Proceedings j 
—Parties and representatives. ! 

original decree-holders who assigned the same toothers, 
Held , that the original decree-holders are in the 
position of representatives of the first assignee on re¬ 
transfer of the decree, and they and their further 
assigns are bound by the decision against him. (. Kotval , 
A. J . C .) Pandurang v. Sambhasheo. 

21 N. L. R. 159 = 92 1. C. 47 = 
A. I. R. 1926 Nag. 200. 

- Judgment-debt cr adjudged insolvent—Official 

Assignee is net a representative of the judgment-debtor. 

A prior decision in execution proceedings to w hich 
the defendant was party to the effect that the suit 
property was liable to be attached in execution of a 
decree against him, does not bind the Official Assignee 
appointed in consequence of the defendants’insolvency, 
as the Official Assignee, cannot be deemed to be the 
legal repiesentative of the insolvent defendant within 
the meaning of S. 11 nor can he be deemed to be litigat¬ 
ing under the same title as the defendant. 7 A. 752, 

Foil. (Phillips. J.) Official assignef. Madras v. 
Aiyu Dikshithar. 881. C. 85 = 

A. I. R. 1925 Mad. 688 = 48 M. L. J. 530. 
—S. 11—Execution proceedings—Prior agreement. 

- Agreinunt for sale of property by judgment- 

debtor—Notice of prezicus petition for exeeutien by J 
attachment and sale reaching judgment-delt< r subse¬ 
quently—Pmmisee is not prevented frem asstriing his 
rights in the exeeutien proceedings. 

Where after a judgment-debtor enters into an agree¬ 
ment for sale of property, notice of a piecious applica- j 
tion for execution of the decree by attachment and sale 
of the property reaches the judgment-debtor and the 
property is subsequently attached and sclcl in execution 
of the decree, the promisee under the contract for sale 
is not precluded by the execution proceedings, on the 
ground of res judicata , frem asserting his rights against 
the auction purchaser. ( Wallis , C. J. and Seshagiri 
Aiyar, /.) CHAMIYAPPA THARAGAN v. MRS. RAMA 
Iyer. 44 Mad. 232 = 62 I. C. 121 = 

1921 M. W. N. 53 = A. I. R. 1921 Mad. 30 = 

40 M. L. J. 65. 

—S. 11—Execution proceedings — Proceedings 
after remand. 

-Fresh objection to an application in execution 

proceedings is not barred where the application has 
been remitted by superior Court overruling former 
objection. (Mukerji and Dalai , //.) SANTI LAL v. 

Raj NaRAIN. 5 L. R. A. (Civ). 565 = 

82 I.C. 65 = A. I. R. 1924 All. 804. 
—S. 11—Execution Proceedings—Sale proclama¬ 
tion. 

•- Ground of want of attachment available at the 

time of notice of settlement of proclamation must be 
urged then and not reserved for later occasions—It 
operates otherwise as res judicata. 

A party who is sought to be affected by the bar of 
res judicata should have notice of the point which is 
likely to be decided against him and should have an 
opportunity of putting forward his contention against 
such a decision. Where a question of w r ant of attach¬ 
ment is available to the. judgment-debtor, the notice of 
settlement of proclamation gives him the opportunity of 
putting forward that ground, and that he must put it 
forward then, if he wants to do so and should not be 
allowed to reserve it for later occasion because if the 
objection succeeds it makes further execution proceed¬ 
ings futile. 40 Mad. 1016, Foil. A. I. R. 1921 P. C. 

23 and 8 Cal. 5l, Ref. A. I. R. 1924 Mad. 1 (F.B.), 
Dist. ( Pandalai , /.) SESHAYYA v. SATTI RAJU. 

120 I. C. 863=A. I. R. 1930 Mad. 414. 


C. P. CODE, (1908), S. 11—Execution proceedings 
—Satisfaction of Decree. 

- Might and ought—Principle applies to execution 

proceedings though section does not apply. 

If the judgment-debtor fails to appear and plead, at 
the time the proclamation for sale is settled, that the 
property attached is not liable to attachment and sale, 
he cannot be allowed to so plead at any later stage of 
the execution proceedings. ( Kotval , A. J. C.) Mt. 
RUKHMABAI v. RAMCHANDRA. 21 N. L. R. 23 = 

88 1. C. 831 = A. I. R 1925 Nag. 320. 

- Order under O. 21, R. 66 is not final and cannot 
be res judicata. 

Order of the Court determining any of the particulars 
to be stated in the sale proclamation under O. 21, R. 66 
is not a final order and the parties are at liberty to re¬ 
open the same question in a subsequent execution procee¬ 
ding. (Muliick, Ross and Kulwant Sahay, jjf) MOH1T 
Nakain Jha V. Thakan Jha. 

4 Pat. 731 = 6 P. L. T. 843 = 3 Pat. L. R. 118 = 

1925 P. H. C. C. 189 = 88 I. C. 382 = 
A. I. R 1925 Pat. 500 (S. B.) 

— ■ Decision under is mt res judicata in a later suit. 

Proceedings under O. 21, R. 66 are ministerial procee¬ 
dings or to be more accurate they are non-judicial or 
quasi-judicial proceedings. The Court has to decide 
the properties to be scld and the incumbrances cn the 
property. A decision cn any such point is no res judi¬ 
cata in a later regular suit. (Mukerji, J.) Tgta Ram 
v. Galri Shankar. 5 L. R. A. (Civ.) 218 = 

78 I. C. 582 = A. I. R. 1924 All. 480. 

- Omission to appear to settle terms does not bar 

plea that property zvas mt liable to attachment. 

Where there is nothing more than the non-attendance 
at the hearing of an application to settle the terms of a 
sale proclamation, the r.on-applicant cannot be taken to 
be estopped by the principle of res judicata thereafter so 
as to prevent him from pleading that the property was 
not liable to attachment in execution by reason of that 
non-attendance. ( Schzoabc , C.J. Oldfield and Ramesam, 

//.) Chidambaram Cheiti v. Kandasami Goun- 
dan. 46 Mad. 768 = 1923 M. W. N. 571 = 

18 M. L. W. 757=74 I. C. 155 = 
A. I. R. 1924 Mad. 1 = 45 M. L. J. 346 (F.B.) 

- Dedsiem that notice under O. 21, R. 66 is net 

necessary to a party , bars plea of want of notice as res 
judicata even after sale — C. P. Code , O. 21, R. 66. 

Where a puisne mortgagee who is a pro forma defen¬ 
dant asked to be made a party but his prayer was 
rejected. 

Held , he cannot re-agitate the same matter by saying 
that he w r as not liable to be evicted as no notice was 
served upon him under O. 21, R. 66. (Das and Ross, 

//.) Baijnath Singh v. Hari Prasad Bal. 

1924 P. H. C. C. 209 = 7 P. L. T. 353 = 
92 I. C. 326 = A.I.R. 1924 Pat. 628. 

- Settlement of sale proclamation after notice — 

Court cannot go behind , in subsequent proceedings. 

Where after notice to the judgment-debtors, a sale 
proclamation was duly settled under O. 21, R. 66, the 
Court cannot, in subsequent proceedings, go behind that 
order. (Das and Adami, JJ .) WILLIAM MaLING 

Grant v. Surajmal Marwari. 

1923 P. H. C. C. 76 = 1 Pat. L. R. 53 = 
72 I. C. 860 = A. I. R. 1923 Pat. 134. 

-S. 11—Execution proceedings—Satisfaction of 
decree. 

- Order of satisfaction of decree bars fresh execu¬ 
tion application unless set aside. 

When an order of satisfaction of decree is entered by 
Court in execution and is not set aside, it operates as 
res judicata and bars a subsequent application for exe cu _ 
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C. P. CODE (1908), S. 11—Execution proceedings 

—Separate suit. 

tion. (Shadi Lai , C. J. and Le Rossignol , /.) MUL 
Raj v. KiSHORE LaL. 94 I. C. 172 = 

A. I. R. 1926 Lah. 518(2). 
—S. 11—Execution proceedings—Separate suit. 

- Objection raised in execution proceedings that 

land of judgment-debtor could not be attached as he was 
agriculturist dismissed —Separate suit for declaration 
that judgment-debtor is agriculturist is barred. 

Where an objection by the judgment-debtor that his 
land could not be attached and sold in execution of 
decree, he being an agriculturist is dismissed, a separate 
suit by him for declaration that he is an agriculturist 
does not lie by reason of S. 47. It is a direct attempt 
to set aside a decision of the executing Court between 
the parties to the suit in matter relating to the execution 
or satisfaction of the decree. ( Addison , /.) GHERU 
Mal V. Uda. 31 P.L.R. 191 = A.I.R. 1930 Lah. 628. 

• Previous objection in execution dismissed as pre¬ 
mature—Subsequent suit in respect of the same plots is 
not barred. 

Plaintiffs in the present suit were some of the defen¬ 
dants in a previous suit. That suit was decreed against 
the other defendants but dismissed as against the pre¬ 
sent plaintiffs. The decree-holder in that suit started 
execution proceedings and the present plaintiffs objected 
as regards execution in respect of their plots but their 
objections were disallowed as premature. They sued 
for declaration and also prayed for possession of the 
same plots in the event it were found they were not in 
possession. The Courts below dismissed the suit on the 
ground that it was barred by the provisions of S. 47, 
C. P. Code. In the lower appellate Court the plaintiffs 
asked that the plaint in the present suit might be treat¬ 
ed as proceedings under S.47. The Court below refused 
the prayer on the ground that proceedings under S. 47 
were barred by the rule of res judicata arising out of 
the previous order in execution. 

Held , that the suit was not barred by the rule of res 
judicata and it should be treated as proceedings under I 
S. 47. ( IVazir Hasan and Raza, JJ .) TALUQDAR 

Khan v. Khairulnisa. 4 0. W. N. 1045 = 

106 I. C. 133 = A. I. R. 1928 Oudh 38. 

- Order allowing legal representative to execute 

decree is appealable—Subsequent suit to challenge the 
order is barred. 

An order passed in execution proceedings that a per¬ 
son is a legal representative is within the jurisdiction of 
the execution Court and if not appealed against bars a 
subsequent suit challenging that order. 2 Cal. 131 (P.C.), 
Rel.on. ( Phillips ,/.) MUSTHABU v. NANI. 

92 I. C. 377 = A. I. R. 1926 Mad. 536. 

—S. 11—Execution proceedings—Ultra vires order. 

- Order ultra vires does not operate as res judicata 

in same proceeding. 

An order of executing Court which is ultra vires does 
not operate as res judicata in a subsequent stage of the 
same execution proceedings. ( Jwala Prasad and Kttl- 
want Sahay , J J.) GAJADHAR PRASAD v. FIRM 
M ANULAL JAGARNATH. 4 Pat. 440 = 93 I. C. 257 = 

7 P. L. T. 456 = A. I. R. 1925 Pat. 807. 
—S. 11—Ex parte decree. 

- Even ex parte decision in previous rent-suit in¬ 
volving questions of status and rate of rent operates as 
res judicata as regards these questions. 

If in a previous suit by landlord against the tenant for 
rent the questions of status and rate of annual rent were 
directly and substantially in issue; they operate as res 
judicata in subsequent rent-suit between the same 
parties or the landlord and the tenant’s assignees or 
ransferees, and this is the case even though the decree 


C. P. CODE (1908), S. 11 —Ex parte Decree. 


in the previous case be ex parte. A. I. R. 1927 All. 
552 ; A. I. R. 1925 Mad. 378 ; 7 O. C. 169, Rel. on. 

{IVazir Hasan , C. J. and Snvastava, J.) BljAl 

Bahadur Singh v. Bhagnvan Bakhsh Singh. 

7 O. W. N. 507 = 

A. I. R- 1930 Oudh 335. 


-Ex parte decree acts by way of res judicata quite 

as much as decree passed on proper contest. 

All that S. 11 requires is that the issue has been heard 
and finally decided. It does not prescribe the method 
of hearing and the character of decision in order to 
make it binding in a subsequent suit so that an ex parte 
decree where the Court has not brought its mind to bear 
properly on the merits of the issue, is as binding by way 
of res judicata as a decree of any other kind. 24 All. 
138 ; 24 All. 282 ; 7 A. L. J. 401 ; 12 A. L. J. 206 ; 
12 A. L. J. 1011, Rel. on. ( Dalai , J.) MT. DULARI 
v . Edward Thelwal. A. I. R. 1929 All. 761 (2) . 

__Ex parte decision operates as res judicata. 

There is no distinction under S. 11 between an ex 
parte decree and a decree which has been contested. 

(Ashworth , /.) HAR GOBIND v. GlTAM. 

v iin t f* f;«' 7=A T "R. 1Q9.9 All. Rdfi 


- Adjudication in ex parte proceedings operates as 

res judicata— Amount claimed as rroenue or rent with 
interest decreed ex parte— Right to receive interest in 
subsequent suit cannot be res judicata— Unless finding in 
previous suit decides expressly or by necessary implica¬ 
tion question of recurring right to receive interest deci¬ 
sion cannot be res judicata so as to entitle plaintiff to 
interest on arrears accruing due subsequently—Interest 
claimed as damages in previous suit—Subsequent default 
in different circumstances cannot entitle plaintiff to 
damages. 

Where an issue of law or fact is raised and decided 
ex parte it is settled law that the adjudication will 
operate as res judicata but where a certain amount is 
claimed as revenue or rent for certain years with interest 
and is decreed ex parte in terms of the prayer all the 
requirements of the rule of res judicata are not neces¬ 
sarily fulfilled in a subsequent contested suit in which the 
plaintiff’s right to receive interest is specifically in ques¬ 
tion. Unless the finding in the previous suit expressly 
or by necessary implication decides the question of a 
recurring right to receive interest as distinguished from 
a mere award of the interest claimed for the arrears in 
respect of the years then in suit the previous decision 
cannot operate as res judicata so as to entitle the plain¬ 
tiff to receive interest on arrears of revenue or rent 
accruing due subsequently though he is not, apart from 
res judicata , so entitled. 

If in the previous suit the interest was claimed as 
damage.-; and the Court decreed as such it can have no 
greater effect than to establish the plaintiff’s right to 
interest by way of damages for the default then in ques¬ 
tion. A subsequent default under different circumstan¬ 
ces will not necessarily entitle the plaintiff to damages. 

If expressly or by necessary implication the plaintiff’s 
recurring right was affirmed or negatived so as to make 
such recurring right a matter directly and substantially 
in issue the decision will operate as re f judicata even 
though the causes of action in the two suits may be 
different. 16 Cal. 300 (F.B.); A, I. R. 1922 Pat. 303 
and 26 Bom. 25, Foil. ( iViamatullah , /.) MAHARAJ 
Singh 7-. Sri Raja Suryapal Singh. 

9 L. R. A. Rev. 306 = 113 I. 0.758 = 

A. I. R. 1929 All. 29. 

- 'There is no general proposition that ex parte 

decree for arrears of rent operates or does not operate as 
res judicata in suit for subsequent year's rent—In suit 
for arrears of rent , defendant pleading that rate claimed 
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was higher but no issue framed curate of rent pay¬ 
able and ex parte decree passed—Decue would net ope¬ 
rate as res judicata against defendant. 

It is not correct to state as a general preposition of 
law that an ex parte decree for arrears of rent operates, 
or dees not operate as res judicata regarding the rate of 
rent in a subsequent suit. The question whether such a 
decree is res judicata or not must le determined with 
reference to the special facts of eaeh case. In a previous 
suit for arrears of rent at a certain rate per year, the 
defendant-tenant raised the plea that the rate payable 
was lower than what was claimed. But no issue was 
framed on the point, and the defendant, having remained 
absent on the day of hearing, an ex parte decree w as 
passed against him allowing the whole claim of the 
plaintiff. 

Held , that the ex parte decree would r.ot bar the de¬ 
fendant from pleading that the rate claimed was higher 
in a subsequent suit for rent. A. I. R. 1925 Mad. 378; 
Mad. C. R. P. 230 of 1924; A. I. R. 1920 Cal. 114. 
Dist.; A. I. R. 1926 Bern. 49 ; 16 Cal. 3C0 (F. B.); 45 
I. C. 416; 65 I. C. 581 ; A. I. R. 1926 Cal. 672, Rtf.; 
A. I. R. 1921 Bom. 87 (F. B.), Rel. cn. (Madhazan 
Nair, J.) Rajah OF VlZIANAGARAM z-. P. AppalA- 
raju. 118 I. C. 497 = A. I. R. 1929 Mad. 673. 

- Suit by seccmd mortgagee. 

Where a second mortgagee filed a suit on his mortgage 
impleading the prior mortgagee as a party to the suit and 
specifically stating in the plaint that that prior mortga¬ 
gee was not entitled to priority, and that prior mortgagee 
did not appear in that suit, and the property was sold in 
execution of the decree in that suit, and, subsequently, 
the prior mortgagee instituted a suit on his prior mort¬ 
gage. Held, that the prior mortgagee had lost his 
priority by reason of his omission to plead it in the 
second mortgagee’s suit. (Dalai, J.) MUSHTAQ 

Ahamad v. Mt. Afzal Begam. 117 I. C. 820. 

- Decision against a defendant did net appear. 


A decision in a suit against defendant who did not 
choose to appear is as much binding upon him as cn the 
defendants who appeared and contested. A. I. R. 1926 
Cal. 650 and A. I. R. 1925 Cal. 427, Ref. ( Suhraward) 


C.P. CODE (1908), S. 11—Fraud. 

been dismissed. 

Held, that the question of non-service of summons 
was not precluded by res judicata in the subsequent suit. 
(Greaves and Mukcrji, JJ.) NaLINI KaNTA 
MUKHERJ1 v. HARI NlKARI. 41 C. L.J. 281 = 

86 I.C. 779 = 29 C.W.N. 325 = A.I.R. 1925 Cal. 663. 

--An ex parte decision can operate as res judi¬ 
cata, even in rent suits. 16 C. 300 (F. B.) not Foil. 
(Dczadoss, J.) COY1NDGSS KR1SHNADOSS v. P. 
MAN1KYANAYAN1M VARU. 82 I. C. 990 = 

A.I.R. 1925 Mad 378. 

-Ex parte decree precludes defendant f rom plead¬ 
ing in execution that he zvas agriculturist cn the date of 
decree — Deccan Agriculturists' 1 Relief Act, Ss. 3 (w), 7 
and 12. 

Where owing to absence of pleas on the pait of 
defendant the Court passes an ex parte decree without 
examining him and the plaintiff unc.er Ss. 7 and 12, the 
Court must be deemed to have decided by necessary 
implication that the defendant is not an agriculturist and 
therefore in execution prcceedings the defendant cannot 
plead that he was agriculturist at the time of execution 
of the decree. (Rupchand Bilaram , A.J.C.) LAW¬ 
RENCE Phillips & Co. v. M. R. F. Nazareth. 

19 SLR. 247 = 78 I.C. £06 = A.I.R. 1925 Sind 86. 

- Number of defendants—Common interest. 

Where a number of defendants in a case have a com¬ 
mon interest and the contest is carried on by some of 
them bena fide against the plaintiff’s claim the defen¬ 
dants who are ex parte are as much bound by the deci¬ 
sion as those w ho contested. (Spencer and Devadoss, 
JJ.) MEYYAPPAN SERVAI Z'. Meyyappan Ambalam. 
19 M. L. w. 484 = 83 I. C. 985 = 34 M. L. T. 209 = 
A. I. R. 1924 Mad. 571 = 46 M.L.J. 471. 

- Res judicata applies even to ex-parte decrees. 

4 O. L. J. 522. ( Kendall , A. J. C.) ASH/RFI I,AL v. 
Deputy Commissioner, Ggnda. ll O.L.J. 448 = 

79 I. C. 660 = A. I. R. 1924 Oudb 419. 

Rejection of applicaticn dees net bar a suit to set 


aside decree as fraudulent and also of proving incident¬ 
ally non-service of summons. 

The fact that the plaintiff applied and failed to have 
and Graham, J J.) AYETONNFSSA PlBl v. AM JED an ex-parte decree set aside uncer O. 9, R. 13. does not 

« .. i n #si •* r-\ a o ^ TT T r/in i • r • i • * _ ..*!**. /\.* 
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48 C. L. J. 184 = 32 C. W. N. 828= prevent him from maintaining an action for setting aside 
115 I. C. 588= A. I. R. 1928 Cal. 717. the deciee cn the ground of lraud, and incidentally pro* 

■- Parties carrying cn mutual and cimmcn account virg, as an index of the fraud that summons was not 

— Defendant's suit based cn it decreed ex parte against served cn him in the previous suit. 29 Cal. 395, Foil. 

(Das and Macfhersm , JJ.) 


parte against 

plaintiff—Subsequent suit by plaintiff based in an 
account due from defendant is barred. 

The parties carried on a mutual and common account, 
each being purchaser of seme articles from the other. 
The defendant brought against plaintiff in Small Causes 
Couit a suit on the basis of mutual account which was 
decreed ex parte. In a subsequent suit by plaintiff 
against the defendant claiming a certain amount due 
from him on the basis of an account, 

Held, that the plaintiff’s suit was barred bv res judi¬ 
cata. A. I. R. 1921 P. C. 11, Foil. (IqbalAhmad and 
Kendall, JJ.) NlZAM ULLAH v. AHMAD BkaI & CO. 

25 A. L. J. 711 = 103 I. C. 365 = 


i . 


Rai. 


jANKl KUAR V. THAKUR 

1923 P. H. C. C. 336 = 75 1. C. 343 = 
5 P L.T. 37 = A. I.R. 1924 Pat. 241. 

—-Later suit for declaration that a decree ex-parte is 

void for fraud is untenable if an earlier application to 
set aside the deciee has been disn issed unless fresh 
giourds of fraud are merticred. (Mnllick and 
Bucknill, JJ.) RAM RUP GfSKAIN 7*. MAHABIR 
Shah. 2Pat. 833 = 74 I. C. £25 = 5 P. L. T. 66 = 

2 Pat. L. R. 65 = A. I. R. 1924 Pat. 238. 

■ Plaintiff ex parte in previous suit—Decisicn is 

res judicata. 

Where the subject-matter of the subsequent suit was 
A. I. R. 1927 All. 799. ; directly and substantially in issue in the previous suit 
Ex-parte decree does operate as res judicata. \ ar.d the plaintiffs (defendants in that suit) instead of 


(Wallace, J.) SUBBA AlYAR v. PlCHUMANI AlYAR. 

24 M. L. W. 260 = 97 I. C. 601 = 
A. I. R. 1926 Mad. 1144. 
- Dismissal of applicaticn—Matters in subsequent 

suit to set aside decree, outside scope of R. 13 —Nin ser- 
vice of summons is not res judicata. 

Where the subsequent suit to set aside an ex-parte 


contesting it were ex parte. 

Held, the previous suit operated as res judicata . 
(Campbell, J.) MIS KHFM v. SHARFU. 

5 Lah.L.J. 163 = 74 1.0. 577 = 
A. I. R. 1923 Lah. 560. 

—S. 11—Fraud. 

- Subsisting judgment set upas res judicata —It 

decree contained matters which could not have been j can be impeached on ground of fraud and collusion in 
raised in an application under O. 9, R. 13, which had ! the same suit—Decree—Setting aside. 
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C. P. CODE (1908), S. 11—Fraud. 

When a subsisting judgment, order or decree is set by 
one party as a bar to the claim of other party, it is not 
necessary for the other party to bring a separate suit to 
have the same set aside, but it is open to him in the 
same suit in which it is sought to be used against him 
to show that it was obtained by fraud or collusion. A. 

I. R. 1926 Cal. 167, Dist. ; 27 Cal. 11 ; 26 Cal. 591 ; 21 
C. W. N. 594 ; 24 All. 242 ; 28 Bom. 639, Ref. {Muk- 
he>ji,J.) 1 AMIR ADDIN v. KHADEJANESSA. 

114 I. C. 407 = A. I. R. 1929 Cal. 685. 

- Suppression of facts in previous suit—Same facts ( 

cannot be used again to defeat the claim of others. 

A party, having acquired an interest in some of the 
property upon a suppression of the fact that there are 
other persons with a superior right to it, cannot, in a 
subsequent suit, use that fact to a defeat a claim for 
partition of another portion of the same estate. ( Ffordc 
and Campbell. //.) MT. SAHIBZADl BEGAM 7/. Ml). 
UMAR. 8 Lah. 15 = 27 P. L. R. 504 = 

96 I. C. 1002 = A. I. R. 1926 Lah. 603. 

- Court finding in later suit that summons was not 

served on defendant in former suit—.Vo fraud is esta¬ 
blished thereby. 

The main allegation in this suit was that the defen¬ 
dant 1 did not receive summons in the previous suit and 
that the cx-parte decree was got fraudulently behind his 
back. Thu evidence discussed by the Judge was only 
the evidence of the service of summons. The finding 
was non-service, 

Held , that is not evidence of fraud and the dogmatic 
statement that the previous decree was obtained fraudu¬ 
lently doe< not amount to a proper finding that the 
decree has no effect because o f fraud. If there is 
nothing to indicate that the Court which tried the first 
suit had not satisfied itself of the service of summons it 
must be presumed that the Court was satisfied before 
the decree was made. {Ross, /.) IlARNARAIN PANDEV 
v. Nand Keshwar Pandky. 71 I. C. 573 = 

1 Pat. L. R. 127 = A. I. R. 1923 Pat. 406. 

—S. 11—Heard and finally decided—Absence of 
finding. 

-Certain property which belonged to three bro¬ 
thers A , B and C, was subject to a mortgage and C had 
sold his share to D. Then A brought redemption suit 
making both his brothers and D as defendants. In that 
suit C pleaded and D denied that the sale in favour of 
D was not genuine but C afterwards withdrew his plea 
and no finding was given on the question, and Court gave 
redemption decree in favour of the three brothers only 
and not in favour of D also. D's representative-in-title 
then sued for partition. 

Held, that the decree in the previous redemption suit, 
although it was not in favo,ir of D also, did not act as 
res judicata as regards the suit for partition. (A "umara- 
swami Sastri and Reilly, //.) R 4MAKRISHNAYYA r*. 

Satyanarayana. 116 I. C. 137 = 

A. I. R. 1929 Mad. 291. 

—S. 11—Heard and finally decided. 

- Principal and agent—Suit for accounts — Deci¬ 
sion in — Hint) far res judicata. 

A decision in a prior suit by principals against agents 
wherein tne amounts due by one party to the other were 
settled in respect of certain transactions bars a subse¬ 
quent suit by agents against the principals in respect of 
the same transactions. {Shadi Lai, C.J. and Addison, f.) 

Firm Saohru Mal-Har Charan Das v. Firm 
Dhanpat Rai. 7 Lah. L. J. 420 = 921. C. 198 = 
26 P. L. R. 685 = A. I. R. 1925 Lah. 596 (2). 
—S. 11—Heard and finally decided—Appeal from 
portion of decree. 


C. P. CODE (1908), S. 11-Heard and finally deci¬ 
ded—Arbitration. 

- Decree based on same reasoning. 

If a portion of a decree has become res judicata , then 
the rest of the decree based on same reasoning 
would also become res judicata even with reference to 
the other portion of the decree which alone is brought 
for review before the appellate Court. Where, therefore, 
it is decided that a plaintiff is entitled to subrogation 
and there is no appeal to the lower appellate Court from 
that portion of the decree of the trial Court, it is not 
open to the defendant-appellant to appeal against some 
portion only of the decree in so far as subrogation is 
allowed and thus call in question the decision of the 
trial Court. 28 Mad. 67, Rel. on.; 9 Cal. 635 and 6 C. 

L. R. 267, Ref. ( Anautakrishna Ayyar , /.) PlCHAI 
Konar v. Narasimha Iyer. 

A. I. R. 1930 Mad. 471 = 58 M. L. J. 343. 

—S. 11—Heard and finally decided—Application 
of rule. 

- ‘Partition Suit—Decision in as to the extent of 

the liability of a joint family to a creditor —Res judi¬ 
cata. 

In a son’s suit for partition against their father, the 
father’s mortgagee also was impleaded as defendant the 
object being to get their share in the family property 
released from the burden of the mortgage. This point 
was fought out in the appellate Court though not in the 
trial Court, which reduced the rate of interest and held 
that the whole family property should be liable for the 
mortgage debt. 

Held , that the decision of the appellate Court was 
complete and final and it would bar a subsequent suit by 
the mortgagee to recover from the separated property of 
• the father the balance of interest disallowed in the pre¬ 
vious suit. A. I. R. 1924 P. C. 144, Rel. on. ( Wazir 
Hasan, A*. C. J. and Pullan, /.) RAJENDRA NATH 

t-. Mahabir Prasad. 6 0. W. N. 281 = 

118 I. C. 766=4 Luck. 713 = 
A. I. R. 1929 Oudh. 275. 

- Secondary relief claimed and determined by 

; lower Court but not by appellate Court is not res 
judicata. 

The suit was for declaring a will to be a forgery. The 
question of its operating as an authority to adopt was 
also raised and determined by the lower Court. But the 
High Court, although both the questions were raised 
before it, only decided on the genuineness of the will. 

Held, that the question as to the will being operative 
as an authority to adopt was not barred by res judicata. 

24 Cal. 616 (P. C.) and 45 Cal. 442 (P. C\). Foil. 

1 Held, further as the matter was made the ground of 
attack in the trial Court and was raised in the appellate 
Court, there was no ground for the applicability of the 
doctrine of constructive res judicata enunciated in 
, Expl. 4. 

Per Seshagiri AiyarJ. —A mere ground of attack relat¬ 
ing to the main relief should not be regarded as a sepa¬ 
rate relief, and the refusal to entertain a ground which 
related to the relief which was adjudicated upon by the 
judgment, cannot be regarded as a refusal of relief. 
Therefore, the constructive res judicata referred to in 
Expl. 4 has also no application to the present case. 
(Abdur Rahim , O. C. /., Oldfield and Seshagiri Aiyar, 

//.) Venkatratnam r\ M. Krishnama. 

13 M. L. W. 25 = A. I.R. 1921 Mad. 21 (F. B.). 

—S. 11—Heard and finally decided—Arbitration. 

- Award of arbitrators —Res judicata. 

X mortgaged his property with possession to T and 
j then to Z directing Z to pay off T’sdebt and obtain pos¬ 
session from him. Z, however, did not pay K’s debt. X 
i then sued V for redemption, deposited mortgage money 
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*C. P. CODE (1908), S. 11—Heard 
decided—Change in Law. 


and finally 


C.P. CODE (1908), S. 11—Heard 
decided—Decision not on merits. 


and finally 


.in Court and obtained possession from Court. Y instead 
of taking away money deposited in Court alleged that he 
had received it from Z and on the same day Z executed 
a sale deed of his mortgagee rights in favour of Y 's son 
P. Disputes then arose between the parties which were 
referred to arbitration. The agreement to refer to arbi¬ 
tration distinctly referred to the sale of mortgagee rights 
in favour of P and the arbitrators also considered the 
question of sale, decided that it was fictitious and passed 
award accordingly. P then sued X to recover possession 
on the basis of the sale deed executed in his favour. ' 
Held , that it would be wrong to say that the question 
of the sale of mortgagee rights was not referred to arbi¬ 
tration. Hence P's suit against X was barred by the 
award of the arbitrators. (Nanavutty, J.) BHOJ Nath 1 
v. Shiva Nandan. 7 0. W. N. 541= 1 

A. I. R. 1930 Oudh 389. | 

—S. 11—Heard and finally decided—Change in 
law. 

- Point )iot decided on the prevalent view of the j 

law—No bar in a subsequent suit. 

In a claim suit the defendant pleaded that the sale in 
plaintiff’s favour was fraudulent and voidable under 
S. 53, T. P. Act and the Court refused to entertain the 
plea in accordance with the view of the law then prevail¬ 
ing. Subsequently a Full Bench held such plea was open. 
In a suit by the defendant in the claim suit to have the 
sale declared fraudulent, 

Held, it was not barred by res judicata as the ques¬ 
tion had not been decided at all in the previous suit. 

(Wallace , /.) RAMAKKAL v. TH1RUMAL PARI- 

PALANA NlDHI, LTD. 85 I. C.574 = 

A. I. R. 1925 Mad. 1107. 

—S. 11—Heard and finally decided — Cross-objec¬ 
tions. 

i 

- Objections raised and decided against in appeal — i 

Same cannot be raised by way of cross-objections. 

The rule allows a respondent to take any cross-objec¬ 
tion which he could have taken by way of appeal ; it 
does not allow him to take an objection which he has 
already taken by way of appeal and which he has been 
• decided against him. (Daniels , J.) PARBHU DAYALv. 
MURLI DHAR. 22 A. L. J. 365 = 78 I. C. 677 = 

5 L. R.A. Civ. 298 = A. I. R. 1924 All. 867. 

—S. 11—Heard and finally decided—Decision on an 
issue. 

-A party himself raised an issue which was decided 

in his favour by the trial Court. The issue was again 
fought out in the appellate Court whose decision was 
against the party. 

Held , that as the issue was raised and fought by the 
party the decision would be binding on him and 
he cannot say that because he only raised the issue 
in the trial Court he is not bound by the consequences 
that followed in the appellate Court. A. I. R. 1924 P. 
C. 144, Foil. (Boys, J j) KAMELA BlBI v. B.AQAR 
Husain. 118 I. C. 168. i 

-Where there was nothing to show that issues were 

framed or that the application for correction of the 
jamabandi was decided on the evidence duly recorded, 
held that the order could not be deemed to be res judicata 
in a subsequent proceeding. ( Oakden, S. M. and Smith, 

J. M.) Mahabir Singh v. Charittar Singh. 

13 R. D. 856. 

—S. 11—Heard and finally decided—Decision not 
on merits. 

- Failure to institute a suit for which permission 

--was given—Subsequent suit if barred. 

Per Niamatulla, J .—Where the alleged trustee fails 


to institute a suit for which permission is granted to him 
under S. 5, and consequently an order against him is 
passed by the District Judge, a regular suit by him for 
declaration that the property is held by him in private 
ownership or in the alternative that it is not held in trust 
which is governed by Act 14 of 1920 is maintainable— 
Mukerji , contra. 30 All. 44 ; A. I. R. 1925 All. 6l5, 

not Applied. ( Mukerji and Niamatullah , //.) MAHA- 

deo Bharthi v. Mahadeo Rai. 51 All. 805 = 

118 I. C. 513= 1929 A. L. J. 653 = 

A.I.R. 1929 All. 506. 

- Decision to be final—If need be on the merits. 

A decision to be final for the purpose of S. 11 need 
not be on the merits. ( Wazir Hasan, Ag. C. J. and 
Pullan, J.) RAJENDRA NATH v. MAHABIR PRASAD. 

6 0. W. N. 281 = 118 I. C. 766 = 4 Luck. 713 = 

A. I. R. 1929 Oudh 275. 

- Order of rejection of memorandum of appeal 

presented by unauthorised vakil -Not res judicata. 

An order of rejection of a memorandum of appeal 
which has been presented by a Vaki! not properly auth¬ 
orized according to law cannot operate as res judicata in 
a subsequent proceeding in which an appeal has been 
filed in proper form but beyond limitation. (Sen and 
Niamatullah , JJ-) MOHAMMAD QAMAR SHAH 

Khan v. Mohammad Salamat Ali Khan. 

1930 A. L.J. 394 = 1211.0.546 = 

A. I. R. 1930 All. 112. 

— -Dismissal of a suit for mere declaration — Subse- 
qu nt suit for possession not barred. 

Where a previous suit by plaintiffs was dismissed 
under the provisions of S. 42, Specific Relief Act be¬ 
cause in the opinion of the Judge mere declaratory suit 
could not be maintained when the plaintiff under 
the law could have asked for consequential relief. 

Held , that the decision cannot operate as res judicata 
in the subsequent suit for possession. (Tek Chand and 
Agha Haidar, J J j) Ml). YAR v. Md. YaR. 

A. I. R. 1929 Lah. 596. 

- Withdrawal of suit — If operates as res judicata. 

The basic principle of res judicata is that there should 
have been a final adjudication on merits. The case of 
withdrawal is analogous to a dismissal in default and as 
there is no decision on merits there is no res judicata. 
177 P.R. 1888, Rel. on : 1 Mad. 84 ; 12 Cal. 563 ; 10 
Mad. 272 ; A. I. R. 1923 All. 613 ; and 29 C. L. J. 11, 
Dist. (Bhide, J.) RAMMAL v. UPENDkA DaTT. 

110 I. C. 818 = A. I. R. 1928 Lah. 710. 

- Compromise decree — Setting aside of — Subse¬ 
quent suit by the decree-holder—Not barred. 

A sonless Gakkar of Jhelum tahsil made a will be¬ 
queathing his land in favour of his daughter. She was 
succeeded by her son. The testator’s brother instituted 
a suit against his minor grandson for possession of the 
land on the ground that the will was not executed when 
the testator was of a disposing mind and that he had no 
power to make a will under custom. The guardian ad 
litem of the minor compromised the suit and gave up 
the land in favour of the brother. The brother accord¬ 
ingly obtained a compromise decree for possession of the 
land in . question. Later, the minor’s suit to set aside 
this compromise was decreed in his favour. Thereupon, 
the brother instituted a suit for the land left by the 
brother on the same allegation as in his first suit. 

Held , that the suit by the brother for the land was 
not barred on the principle of res judicata. ( Addison , 

/.) Fazal Khan v. Anwar. 29 P. L. R. 254 = 

1101. C. 550 = A. I. R. 1928 Lah. 489 

Suit dismissed for want of proper Court-fees- 
No bar to fresh enquiry. 



1263 


DECENNIAL DIGEST, 1921—1930. 


1264- 


C. P. CODE (1908), S. 11—Heard and finally 

decided—Decision not on merits. 

A suit dismissed for want of proper Court-fees cannot 
lx* said to have been decided by any competent Court, 
so as to bar a fresh enquiry. (Gokar Nath Misra and 
Srivastava , JJ.) SaIRA BlBI v. CHANDRAPAL SlNGH. 

5 0. W. N. 897 = 
4 Luck. 159 = 114 I. C. 120 = 10 L. R. A Rev. 211 = 

A. I. R. 1928 Oudh 503. 

- Decision based upon interpretation of judgment 

of Settlement Court — If res judicata in a subsequent 
suit between the parties. 

Where in a previous suit the Court’s decision was 
based entirely upon the interpretation of the judgment 
of the Settlement Court and the decision was no more 
than the statement of the legal meaning which the Court 
attached to the words of the Settlement Court’s judg¬ 
ment and decree. Held , the decision would not act as 
res judicata in a subsequent suit between parties. 
{Stuart, C.J. and YVazir Hasan. J.) JAGAT JJT SlNGH 
V. Bkijmohan Das. 3 Luck 392=108 I. C. 98 = 

5 O. W. N. 50 = A. I. R. 1928 Oudh 241. 

Dismissal of prior suit for non-joinder — Subse¬ 
quent suit not barred. 

To constitute a matter res judicata it is necessary 
that the matter must have been heard and finally decid¬ 
ed in the former suit. But where the former suit is 
dismissed only on the ground of non-joinder of parties 
the matter cannot be said to have been heard and finally 
decided and a subsequent suit based on the same cause 
of action is not barred. 24 Cal. 616 (P. C.) Foil. 
{Cuming and Mullick , JJ.) JADU NATH AMULYA 

Krishna. 46 c. L. J. 118 = 1041. c. 576 = 

A. I. R. 1927 Cal. 794. 

- Decision subject of appeal —A T o bar. 

Where there has been an appeal the matter is no 
longer res judicata but res sub judicc and where an 
appeal is not finally heard and decided any matters 
therein cannot possibly be said to be res judicata. 
{Marti neau and Dal ip Singh , JJ.) OBFDUR RAHMAN 
t/. DARBARI Lal. 7 Lah. 423= 27 P. L. R. 663 = 

98 I. C. 584 =-A. I. R. 1927 Lah. 1. 

- Dismissal for mis description of suit property 

does not bar subsequent suit. 

The dismissal of a suit on the ground of misdescrip¬ 
tion of property in suit is not a bar to a subsequent suit 
on the same cause of action either under S. 11 or under 
O. 2, R. 2. {Scott-Smith, J.) Bika v. BALANDK. 

781. C. 579 = A. I. R. 1925 Lah. 193. 

- Dismissal under O. 9, R. 3, C.P.C. 

A dismissal under O. 9, R. 3, creates no res judicata 
{Dalai, J. C. and Ncave , A. J. C.) MOHAMMAD 
Hasan v. Ali Haidar. 12 O. L. J. 1 = 

851. C. 509 -■ 28 0. C. 8 = A. I. R. 1925 Oudh 337. 

Application for ascertainment of mesne profits— 
Dismissal of for default or as not pressed in suit—Does 
not bar a fresh petition. 

The dismissal of an application for ascertainment of 
mesne profits for default or as not pressed, in a suit in 
ejectment in which a preliminary decree for possession 
was passed, does not bar a fresh petition for ascertain¬ 
ing the mesne profits. (16 L W. 198 ; 16 C. L. J. 3, 
Di?t. {Phillips and Venkatasubba Pao, JJ.) RAMA- 
CHANDRA Raju v. Bhujanga ROW. 

19 M. L. W. 69 = 33 M. L. T. 261 = 79 I. C. 635 = 
1924 M. W. N. 115 = A. I. R. 1924 Mad. 473 = 

46 M. L. J. 46. 

- Suit by Hindu widow for declaration that an 

execution sale was illegal—Dismissal under S. 47, C.P. 
C.—Does not bar a subsequent suit by reversioner for 
possession. 

Where a suit by a Hindu widow for declaring that a 


C.P. CODE (1908), S. 11—Heard and finally 
decided—Decision not on merits. 

sale in execution was illegal was dismissed on the ground 
that the question of sale related solely to execution 
under S. 244 of Civil Procedure Code of 1882 or S. 47 
of 1908. 

Held, that there was no adjudication on the merits, as 
between the widow and the purchaser the suit having 
been dismissed on a preliminary point and that a suit by 
the reversioners, after the death of the widow for pos¬ 
session against the auction-purchaser is not barred {Ma- 
eleod, C. J. and Shah , /.) GANESH RAMCHANDRA 
Kulkarni v. Laxmibai Venkatesh Narayan. 

24 Bom. L. R. 249 = 67 I. C. 209 = 
46 Bom. 726 = A. I. R. 1922 Bom. 96. 

- Dismissal of prior suit fur nonjoinder. 

A dismissal of a prior suit for the same relief will not 
operate as res judicata in a subsequent suit for the same 
relief when the prior suit was only dismissed for non¬ 
joinder of parties. Explanation 4 to S. 11, Civil Proce¬ 
dure Code, deals only with a case which has been tried on 
the merits. {Spencer and Krishnan. JJ.) SANKARAN 
NAMBI v. DEVAKI. 16M. L. W. 26 = 731. C. 491 = 
1922 M. W. N. 428 = A. I. R. 1922 Mad. 259 = 

43 M. L. J. 572. 

- Mortgage suit—Failure of plaintiff to appear ait 

the day fixed for appointing a guardian to minor defen¬ 
dant—Dismissal of suit—Fresh suit not barred. 

In a mortgage suit a day was fixed for the appoint¬ 
ment of a guardian of a minor defendant. The plaintiff 
having failed to appear on that day the suit was dis¬ 
missed. Held the order was without jurisdiction and if 
that is so there is no valid decree which can operate as 
res judicata so as to bar a fresh suit of the plaintiff 
based upon the mortgage bond in question. {Jwala 
Prasad , Ag. C.J. and Das, J.) SHEIKH ABDUL RAH¬ 
MAN v. Shib Lal Sahu. 1922 P. H. C. C. 81 = 
63 I. C. 570 = 6 P.L. J. 650= 2 P. L. T 572 = 

A. I. R. 1922 Pat. 252. 
—-Mortgage of khoti land with possession—Sub¬ 

sequent sale of equity of redemption to mortgagee in 
contravention of S. 9, Khoti Settlement Act—Adverse 
possession by mortgagee after date of sale—Mortgagor 
obtaining possession by possessory suit but mortgagee 
again regaining it by suit on basis of sale and title by 
adverse possession—Suit by mortgagor for redemption 
is barred by res judicata. .{Pat far and Baker, J J.) 

Ahmed Bhouddin v. Babu Dfvji Zujam. 

53 Bom. 676 = 31 Bom. L. R. 778 = 122 I. C. 113 = 

A. I. R. 1930 Bom. 135. 

- Dismissal for want of raid cnee. 

Dismissal of a petition owing to failure of petitioner to 
produce evidence in support of the facts alleged in the 
petition is a dismissal on the merits and so is binding 
on the Court as well as the parties. 12 Cal. 563, Foil. 
{Wallace and Madhavail Nair, JJ.) GOVINDOSS 
KR1SHNADOSS ?\ RAJAH OF K.ARVETNAGAR. 

A. I. R. 1929 Mad. 404. 

- Prior suit for possession based on inheritance and 

agreement—Decree in—Bar of—Subsequent suit based 
on inheritance barred. 

The plaintiff in a previous suit claimed his share 
under the Mahomedan Law. His claim was based 
partly on an agreement but mainly upon inheritance. A 
decree of Court was passed declaring that he should 
obtain possession of certain property subject to his 
making good what had been expended for the benefit of 
the family in the past. The question of his title was 
definitely and finally determined under the decree. He- 
did not make any payment under the decree and allow¬ 
ed the decree to become time-barred. Subsequently he- 
sued for the possession of the same property basing his. 
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C. P. CODE (1908), S. 11—Heard and finally 
decided—Decision not on merits. 

claim upon inheritance under Mahomedan law indepen¬ 
dently of the decree in the previous suit. 

Held , that the latter suit was barred, inasmuch as 
the question of his title being finally and definitely 
decided in the previous suit could not be reopened. 
A. I. R. 1925 P. C. 63, Dist. {Stuart, C. J. and 
IVazif Hasan, JJ.) HADI HUSAIN KHAN z\ KaZIM 
HUSAIN. 3 0. W. N. Sup. 287 = 99 I. C. 478 = 

A. I. R. 1927 Oudh 60. 

- Construction of grant—When res judicata. 

Where a document has been construed in a suit be¬ 
tween the parties that construction even if erroneous, is 
binding on them in subsequent suits relating to the pro¬ 
perty not involved in the original suit. (Odgers. J.) 
GURUSWAMI PlLLAI v. VEERABHADRA. 

23 M. L. W. 540 = 95 I. C. 325 = 
A. I. R. 1926 Mad. 695. 

- Demise — Dispute as to area — Decision as to —Res 

judicata in subsequent suit . 

Where a fixed parcel of land was demised whose 
boundaries were known and the only question in the 
prior suit was what was the area of that parcel, held 
in absence of encroachment,- increment, fraud or error 
when once that question had been answered the deci¬ 
sion was binding in all future litigation. (/I Iullick and 
Bucknill , //.) RADHIKA RAMAN r. S.ATNARAIN 
Koeri. 74 I.C. 961 = A. I. R. 1924 Pat. 307. 

- Proceedings for letters of administration — Heir¬ 
ship — Decision as to —res judicata. 

In a previous proceeding for letters of administration 
the present parties were rival claimants. Their evidence 
was taken at length as in a regular suit and the claim 
of the respondent was decided against her, she being 
held to be not the legitimate daughter of the deceased. 

Held , the decision in those proceedings barred the 
present suit for declaration by the respondent that she 
is the heir of the deceased. {Pratt and Carr , JJ.) 

Maung Hamatzz. Ma Htay. 1 Rang. 258 = 

76 I.C. 494=A. I. R 1923 Rang. 257. 

—S. 11 — Heard and finally decided— Decision 
under Specific Relief Act, S. 9. 

-—Where it was decided in a suit under S. 9. 

Specific Relief Act, that the plaintiff was not in posses 
sion of a certain property from a certain date, the 
question covered by that finding cannot be re-agitated 
between the parties and is res judicata in a suit for 
possession on declaration of plaintiff’s title. {Cammiade 
and S. K. Ghose JJ.) Raj GOPAL BHATTACHARJI 
v. SARAT KUMARI DEBI. 114 I. C. 82 = 

A.I.R. 1928 Cal. 758. 

S. 11—Heard and finally decided -Decision un¬ 
necessary—No res judicata. 

-Where in a suit for specific performance of a 

contract of sale of land, relief as to possession was 
prayed for in the plaint but there w T as no reference to it 
in the judgment, held, that that relief may be taken to 
have been refused but the matter was not heard and 
finally decided within S. 11 and hence no res judicata 
especially when it was found that there was ground to 
hold that a decision on that relief was not considered to 
be necessary in that suit. (Shah, Ag. C. J. and 
Kincaid , /.) KRISHNAJI BaBAJI HAVAL z/. SANGAPPA 

Murigappa Wangi. 27 Bom. L. R. 42 = 

86 I. C. 137=A. I. R. 1925 Bom. 181. 
—S. 11—Heard and finally decided -Declaratory 
suit. 

■- Of the right to redeem—Subsequent suit for 

redemption—Not barred. 

In a suit by widow of the mortgagor in respect 
of the mortgage, a decree was passed in favour 

D. D.—VOL. 1—80 


C.P. CODE (1908), S. 11—Heard and finally 
decided—Ex parte order. 

of the plaintiff, declaring the right to redeem and the 
right to recover possession on payment of a certain 
amount and further declaring devolution of the right on 
the death of the plaintiff, but no period for the payment 
of the mortgage money was fixed. 

Held, that the decree was to be interpreted as purely 
declaratory in the nature of the plaintiff’s right to 
redeem the mortgaged property leaving it open to the 
plaintiff to claim actual possession whenever she found 
it convenient to do so on payment of the mortgage 
money. 

Held , further, that a subsequent suit for redemption 
was neither barred by the rule of res judicata nor by 
the provisions of S. 47, C. P. Code. ( Wazir Ilasan and 
G oka ran Nath A/isra , //.) SURAJ BAKSHA v. GaNGA 
Baksha. 4 O. W. N. 882=105 I. C. 93 = 

A.I R. 1927 Oudh 457. 

- Suit for mere declaration—Subsequent suit for 

Possession — Barred by res judicata. 

A plaintiff out of possession sued for declaration that 
he be declared an occupancy tenant ; his suit was dis¬ 
missed on the ground that he did not substantiate his 
position as occupancy tenant. He filed another suit for 
possession against the defendants. 

Held, that his suit was barred by res judicata and 
that he could not be allowed to contend in the second 
1 suit that the Court should not have gone into the merits 
! in the former suit, as in that suit he would have failed 
only on the ground that he sued for mere declaration, 
when he ought to have sued for possession as well. 
(Rafique, J.) KASHI R.\I v. Mt. KaU KUERI. 
_77 I. C. 756 = A. I. R. 1923 All. 554. 

—S. 11—Heard and finally decided—Effect of. 

- Final decision of an issue. 

An issue which is raised by the parties and tried out 
between them in the suit before the decree is passed 
cannot be re-agitated on the execution side. ( Misra y 

/.) Babu Lal ?'. Mt. Sukhrani. 13 O.L.J. 813 = 

3 0. W. N. 771 = 99 I. C. 211 = 
A. I. R. 1926 Oudh 613. 

—S. 11—Heard and finally decided—Estoppel. 

- Suit on contract — Plea of contract illegal — 

Finding contract legal — Operates as a res judicata in a 
subsequent suit. 

Plaintiffs sued the defendants on the basis of an 
agreement which, according to them, was to import gold 
into French India from foreign parts. The defendants 
urged that the contract was for an illegal purpose being 
one to import gold into British India which was forbid¬ 
den bylaw. But in a previous suit by defendants against 
the present plaintiff and a third person, the present plain¬ 
tiffs had raised the same objection that the contract was 
for an illegal purpose and the Court had found that the 
contract was only to import gold into French India 
and therefore quite legal. 

Held , that the finding in the previous suit would 
operate as res judicata in the present suit and the 
defendant cannot turn round and urge that in the pre¬ 
vious suit he got a decree on an unlawful contract. 
(Reilly and Cornish, J J.) AMIRCHAND NaGINDAS & 

Co. v. Raoji Bhai Moti Bhai. 31 M. L. W. 757 = 
A. I. R. 1930 Mad. 714 = 58 M. L. J. 613. 
—S. 11—Heard and finally decided—Ex parte 
order. 

-Where the order is an ex parte order issued with 

out hearing the opposite party, it cannot operate as res 
judicata and can be reviewed by the successor of the 
Judge who made such ex parte order. A.I. R. 1921 P.C. 
11, Dist. (Percival, J. C. and Rupchana, A. J. C.) 
JlWANDAS VlRBHANDAS v. Khemchand Ramda. 
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C. p. COM (1908), S. 11-Heard and finally' 
decided—Finding not recorded. 

116 I. C. 101 = A. I. R. 1929 Sind 110. 
—S. 11—Heard and finally decided—Finding not i 
recorded. I 

- Issue raised but not decided — Not res judicata 

The plaintiff in subsequent suit was not sued in the 
prior suit in the same capacity in which he sued in the 
later; though he professed to have the capacity of trus¬ 
tee of the suit property and contended that the pro¬ 
perty in dispute was trust property, he did not contest 
the suit to the end, and no finding on his contention 
regarding the nature of property was recorded; and after 
he ceased to contest the suit it proceeded, as it had 
begun on the basis that the property concerned was pri¬ 
vate property. j 

Held' that the decision in the prior suit that the pro¬ 
perty was private property is not res judicata. ( Reilly , 
/.) SUBHIAH CHETTY V. NARAYANASWAMI. 

103 I. C. 887 = A. I. R. 1927 Mad. 1100. 
—S. 11—Heard and finally decided—Forma pau¬ 
peris. 

- Application for leave —Dismissal —No res 

judicata. 

Where only the application for permission to 
appeal in forma pauperis is dismissed the issues arising 
in the appeal not being heard and finally decided, the 


C. P. CODE (1908), S. 11 —Heard and finally 
decided—Question not decided. 

against them, the Court having refused to go behind the 
preliminary decree, the final decree would not operate as 
res judicata in a separate suit brought by them for 
declaration that the decree was not binding on them. 

(Bauerji and King , JJ.j KaLLOO v. NlADAR SINGH. 

1929 A. L. J. 425 = 115 I. C. 462= 

A. I. R. 1929 All. 252. 

-In 1879 mortgagee filed a suit to recover the 

money due on the mortgage, by the sale of the mortgaged 
property. The suit ended in a decree and an ineffec¬ 
tual execution application was taken out. In 1926 
mortgagor filed a suit to redeem, i 

Held, that the later suit was not barred by res judi 
eata. (Case law discussed). Mirza and Broomfield 
//.) BADRUDDIN V. SlTARAM. 

32 Bom. L. R. 933 = A. I. R. 1930 Bom. 401. 
—S. 11—Heard and finally decided—Obiter dictum. 

-Where a decision has been passed by a Court on 

an issue which it was not competent to decide, such a 
finding must be regarded as an obiter dictum, andl it 
cannot operate as res judicata. A. I. R. 1924 P. C. 1 , 

Dist. {Pullan. J.) ABJD HUSAIN KHAN v. bRI 
THAKURjl. 1071. C. 895 = A. I. R. 1928 Oudh 296. 

—S. 11—Heard and finally decided—Not res judi- 




appeal cannot operate to raise the bar of res judicata. 
{Shadi Lai. C . J. and Agha Haidar. J .) ATER 

Muhammad v. Allah Baksh. 

A. I. R. 1930 Lah. 501. 

-A matter decided behind the back of the judgment- 

debtor without notice to him may well have been decided 
in accordance with law, but it cannot be held to be res 
judicata. {Boys. J.) NOOR Ml'HAMMAD v. MAHMUD 

Khan Fayaz Khan. A. I. R. 1930 All. 699. 

—S. 11—Heard and finally decided—Interlocutory. 

- Judgment 70 hen res judicata. 

An interlocutory judgment if it is an adjudication and 
not merely an opinion, is binding upon the successor of 
a Judge passing it. 10 All. 162 ; A. I. R. 1923 Cal. 521 ; 
20 C. W. N. 43 ; 32 Bom. 432 ; 16 All. 306 ; 16 C. L. J. 
259 ; A. I. R. 1921 All. 276 ; 2 P. L. J. 663 ; A. I. K. 
1923 All. 384 ; A. I. R. 1924 Cal. 160; and A. I. R. 
1921 P. C. 11; Dist. ; (1897) A. W. N. 150 ; 4 L. B. R. 


- Decision on assumed facts. 

In a suit for partition by a mortgagee in possession 
who was aPo a co-sharer the Court overlooking the fact 
that the mortgage-deed provided a period of 25 years 
' for redemption assumed the mortgagee had become the 
owner of that property. 

Held, that the question as to the extinction ottne 
mortgage had not been “heard and finally decided,” in 
1 the partition suit and a subsequent suit for redemption 
i would not be barred. ( Patkar. J.) KaSHIRAM LaX- 

man v. Maheshwar Laxman. 30 Bom. L.R. 1089 — 

113 I. C. 384-A. I. R. 1929 Bom. 116. 


_S. 11—Heard and finally decided—Partition suit. 

-Dismissal for default -Subsequent suit not 

barred. 28 All. 627, Foil. ( Mukerji and Dalai. JJ.) 

R.-\DHE LAL v. MULCH AND. 46 All. 820- 

80 I.C. 933= 22 A. L. J. 749= 5 L. R. A. Civ. 541 = 

* » vk 4 A rv A A 11 A A CT 


256 ; 5 S. L. R. 184, and 14 A. L. J. 11/1 ; Doubted 
and not Appl. 6 All. 269 (P.C.); A. I. R. 1924 Cal. 
467 ; A. I. R. 1922 Cal. 307 ; 33 Bom. 293 ; 45 Cal. 
Ill ; 13 P. W. R. 1911 ; and 8 N. L. R. 92, Rel. on. I 
(Odgersand C urge men, J J.) P.ARTH ASARATHY APPA 

Kao v. Venkatadri Appa Rao. 

113 I. C. 646 = A. I. R. 1929 Mad. 121. 

—S. 11—Heard and finally decided—Jurisdiction. 

- Decision as to. 

Where an objection that the Civil Court has no juris- j 
diction to make a reference is dismissed by the Court on 
full consideration of authorities, it is not open, on the , 
principle of res judicata, to the successor-in-office to go 
l>ehind the order and to dismiss the original application 
objection to which was first dismissed on the ground 


—S. 11—Heard and finally decided—Prayer in 
plaint. 

- Absence i n deeree — Effcct. 

The fact that the personal remedy is asked for in the 
plaint and that nothing appears about it in the decree, 
is not enough to say that the plaintiff is for ever after 
barred from asking for it. 5 M.L.J. 294 and 33 M.L.J. 
382, Rel. on. {Odgers and C urge men. JJ.) COVINDA- 
SAMY KOUNDAN re KANDASAMY KOUNDAN. 

1927 M.W. N. 330= 103 I. C. 528= 39 M. L. T. 22 = 

A. I. R. 1927 Mad. 779 = 53 M. L. J. 489. 
_S. 11—Heard and finally decided - Plea not 
allowed to be taken. 

-Where a plea of non joinder was not allowed to 

be raised in a suit on the ground that it was taken at a 


which had previously been decided against the objector. 
(Jai Lai and Bhide. J J.) ASA N.XND v. GaNESHA j 
Ram. 122 I C. 724 = A. I. R. 1930 Lah. 836. 

—S. 11—Heard and finally decided—Mortgage suit. 

- Preliminary deeree—Death of the mortgagor — 

Passing of final decree, despite objections from legal 1 
representatives—Separate suit if barred. 

Where, after preliminary decree was passed in a 
mortgage suit for sale, certain persons were brought on 
record as legal representatives of the deceased mort¬ 
gagor, who challenged the mortgage for want of con¬ 
sideration and legal necessity but final decree was passed 


late stage. 

Held, that the plea should be considered to have been 
taken and to have been decided against the party taking 
it and it would not, therefore, be open to that party in a 
subsequent suit to take that plea. ( Cuming and Chakra - 
varti. JJ.) KARUNAMOY SlNHA ?\ TlNKARl GHOSE. 

911. C. 683 = A. I. R. 1926 Cal. 511. 
—S. 11—Heard and finally decided—Question not 
j decided. 

- Execution—Objection A —Dismissal fot default 

—Res judicata. 

In execution of a money decree obtained against A\ a 
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G. P CODE (1908), S. 11-Heard and 
decided—Question not decided. 


finally 


C. P. CODE (1908), S. 11—Heard and finally 
decided—Question not decided. 


member of a joint Hindu family, a house belonging to i 
the joint family was attached. X raised the objection 
that the house as it belonged to an agriculturist could 
not be attached, but for default of prosecution the 
•objection petition was dismissed. The house was subse¬ 
quently sold. The wife and sons of X then brought a 
suit alleging that the house was ancestral property in 
X's hand and that being agriculturist’s house it could 
not be sold in execution. 

Held , that the wife of X had no personal interest 
although in the case of a partition between the father 
and sons she would be entitled to a share. 

Held , further, that the suit would not be barred by 
res judicata because the order dismissing the objection 
petition had not decided whether the house belonged to 
an agriculturist and because the property being ancestral 
the father did not represent the sons. 

Held , further, that the suit was maintainable as the ^ 
sons were interested in the property and as they could 
not raise objection before the execution Court. ( Makerji 
and Boys , //.) AlDAL SlNGH v. KHAZAN SINGH. j 

A. I. R. 1930 All. 727. | 
Decision of the Settlement Officer under S. 104, 1 
B. T. Act (8 of 1885), enhancing rent under S. 30 {b), , 
when no question was raised as to portion of land being 1 
an undivided share, is not res judicata in a subsequent , 
suit for recovery of rent with a claim for enhancement : 
under S. 30 (3). 29 Cal. 707 (P. C.) and 30 Cal. 339, j 
Ref. {Rankin, C. J. and Makerji, J.) BlR BlKRAM 

Kishore Manikya Bahadur v. Rajjab ali. , 

33 C. W. N. 1156 = A. I R. 1930 Cal. 238 ; 

- Heard and decided—Red eruption suit—Mesne 

profits left open. 

Where, in a suit for redemption, the claim for mesne 
.Profits was not adjudicated upon, though prayed for, the , 
question must be deemed to have been left open and a , 
subsequent suit for the profits alone is not barred by res 
judicata. {Ross and Fazl Ali , JJ .) KALI PRASAD 

Singh v. Faujdar Singh. 1241. C. 94. 


brought by the sons that the joint family property was 
not liable to attachment and sale in execution of the 
simple money decree passed against the father. {Raza y 
J.) MANOHAR LAL v. I.MDAD ALI. 

3 O.W.N. 862 = 98 I.C. 300 = A.I.R. 1927 Oudh 16. 
- Not res judicata. 

Where a particular question in dispute is expressly 
left open for a separate proceeding, the question does 
not become res judicata in a subsequent suit. {Jai Lai , 
/.) Mr. MUL ICUAR Z/. Diwan Chand. 

96 I. C. 302. 

- Question tried as a revenue but not as a Civil 

Court. 

Where in partition proceedings a question of title was 
open to a Revenue Officer to be tried as a Civil Court, 
following the procedure of a Civil Court as the Presiding 
Officer of such a Court, but he did not try it as a Civil 
Court, it is not barred by the rule of res judicata in a 
subsequent civil suit. {Abdul Raoof and Harrison , //.) 

Ganga Singh v. Bhan Singh. 

911. C. 528 = A. I. R. 1926 Lah. 178. 

- Point is not res judicata. 

Where a point is expressly left undecided by the Court 
in a suit it can be agitated in subsequent suit. {Lind¬ 
say and Kanhaiya Lai , J J.) SHIAM LAL v. RADHA 
BALLABH. 48 All. 34=88 I. C. 822 = 

23 A. L. J. 950 = 6 L R. A. Civ. 547 = 

A. I. R. 1925 All. 770. 

- Leaver Court deciding on title and possession — 

Appellate Court deciding on title alone — No res judi¬ 
cata regarding Possession. 

Where the decision of the previous suit proceeded in 
the first Court both on the question of possession and 
title but the decision of the appellate Court was con¬ 
fined to the question of title alone. 

Held , there was no res judicata regarding the ques¬ 
tion of possession. {Sulaiman and Kanhaiya Lal, //.) 

Gulab Rai V. Sundar Lal. 5 L. R. A. Civ. 528 = 

861. C. 295 = A.I. R. 1925 All. 243. 


-Withdrawal of part of the claim in prior suit — ■ 
Subsequent suit for that not barred. 

Where in the first suit, part of the claim being for a 1 
rendition of accounts for a certain period having been 
deliberately withdrawn, there was no decree affecting 
that portion of the claim, nor any finding on an issue j 
relating to the right of the plaintiff for accounts against I 
defendants. | 

Held , that the bar of S. 11 could not be raised to the ! 
.second suit for the same claim. {Sen and Niamat- ! 
ullah , //.) RANGACHARYA v. GURU REVTE RAMAN 
-Achakya. 1929 A. L. J. 229 = 114 I. C. 734 = 

A. I. R. 1928 All. 689. ! 

--Where A claims her title under B , but the title of ' 

B alone was in question in the previous suit and the 
adjudication in that suit was subsequent to the title of A 
the adjudication so come to against the alienor B subse- 1 
•quent to the alienation to A cannot operate as res judi- ' 
■cata against A. {Wallace and Srinivasa Ayyangar, J J.) \ 
RANGASWAMI v. SUNDARAPANDIA. I 

110 I. C. 548 = A. I. R. 1928 Mad. 635. 

Mortgage suit against father and sons — Dis¬ 
charge of sons and decree against father alone — Sons — 
Subsequent suit by son's property not liable to sale in ' 
.i execution—Not barred. | 

Where in a suit by a mortgagee for recovery of the 
mortgage debt against a Hindu father and his sons the 
pleader of the mortgagee stated that the sons may be 
discharged and a simple money decree passed against the 
father, the statement does not operate either as estoppel 
’-or as res judicata in a subsequent declaratory suit i 


- —Mortgagor suing for accounts under one mort¬ 
gage—Mortgagee putting forth other mortgages — 
Court deciding suit only with respect to one mortgage — 
Subsequent suit on other mortgages by mortgagee is not 
barred. 

If a mortgagor executes several mortgages on the 
same property, and asks for an account on one mort¬ 
gage under S. 15-D of the Dekkhan Agriculturists’ 
Relief Act, and the mortgagee claims that an account 
should be taken of all the mortgages existing on the 
property, so that the mortgagor would not be entitled to 
redeem except on paying what is due on all the mort¬ 
gages, and still, if the Court takes an account of the one 
mortgage only, and decides nothing with regard to the 
validity of or the existence of other mortgages at the 
time when the account is taken, a subsequent suit by 
mortgagee to recover under the other mortgages is not 
barred under S. 11. (Macleod> C. J. and Coyajee, Jf) 

Mahadeo Narain v. Shridharbhat Gopalbhat. 

27 Bom. L. R. 488 = 87 I. C. 716 = 

A. I. R. 1925 Bom. 311. 

Redemption Suit—Decree not drawn up as per 
0. 34, R. 7— Subsequent suit for redemption not barred. 

Where it was provided in the previous decree that on 
plaintiff’s failure to pay the money and the Court-fees 
within the prescribed period the decree could not be 
executed. But the decree was not drawn up in the 
manner prescribed by O. 34, R. 7 of the C. P. Code 
and did not contain any clause that, if payment was 
not made on or before the date fixed by the Court, the 
plaintiff should be debarred from all right to redeem or 
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C. P. CODE (1908), S. 11—Heard and finally 
decided—Question not decided. 


C. P. CODE (1908), S 
decided—Scope. 


11 —Heard and finally 


that the mortgaged property should be sold, and where 
no final decree was passed under R. 8. 

Held, another suit for redemption was not barred 
either by O. 34, R. 7 or by S. 11. ( Scott-Smith and 
F for de, JJ.) ARURA v. BUR SlNGH. 

5 Lah. 371 = 84 I. C. 67= A. I. R. 1925 Lah. 31. 

Where there is no express adjudication on a 
particular point there is no res judicata. (Sliadi Lai, 
(■- J. and Le Rossi gnol, J.) NlHAL SlNGH v. NaRAIN 
Singh. 6 Lah. L. J. 45 = 80 I. C. 525 = 

A.I.R. 1924 Lah. 469. 

- Pica of occupancy right raised hut not decided. 

Where the question of occupancy right was not decid¬ 
ed in a previous suit but the same was disposed of on 
another plea. 

Held, that the point was not res judicata in a subse¬ 
quent suit. {Lord Dunedin.) MlDNAPORE ZAMIN- 
DARI CO. T. NARESH NARAYAN ROY. 

30 M. L. T. (P. C.) 279 = 64 I. C. 231 = 
48 I. A. 49 = 48 Cal. 460 = 14 M. L. W. 265 = 

A.I.R. 1922 P. C. 241. 

- Provincial Insolvency Act {III of 1907), S. 36 

— 7’ ran sac t ion siveral years cld—Insolvency Court 
re fusing to entertain application to set aside — Suhse- 
quent suit under S. 53. T. P. Act net barred. 

Wlure a transaction, being several years old could 
not be questioned by the Insolvency Court under S. 36 
the question which the Insolvency Court expressly 
declined to adjudicate upon, is not res judicata in a 
subsequent suit under S. 53 of the T. F. Act, 15 A. L. 
J. 661, Ref. to. (Piggdt and Walsh. JJ .) Ml'. 
Gaura v. Mohammad Abdul Mazid. 

64 I. C. 523 = A. I. R. 1922 All. 443. 

- Mere suggestion by Court— A r of res judicata. 

The mere compliance with a suggestion of the Court 
to take a proceeding contemplated by a certain enactment 
is not res judicata on the question as to whether that 
particular enactment applies to the case, where there is 
no judicial decision on the point. {Oldfield and Scsha- 
giri Aiyar , //.) VlSWANATHA SaSTRI v. SlTA- 
LAKSHMI AMMAL. 13 M. L. W. 37=611. C. 979 = 
1921 M. W. N. 181= A. I. R. 1921 Mad. 126. 

-A decision in a previous suit cannot operate as 

res judicata in a subsequent suit if t) ere was no contest, 
no issue and no finding between the parties although 
they were ranged on opposite sides. (Kotwal. A. J. C.) 
DOMa Govind. 76 I. C. 635 = 

A. I. R. 1924 Nag. 124. 

- A prior suit — not res judicata in a subsequent 

suit. 

In a case where the previous proceeding was c< nfined 
by statute to the question of possession a subsequent 
proceeding in which the questicn of title* is raised is not 
barred by res judicata. {Stuart , J.) I.ALMAN v. 

Fazai. Muhammad Khan. 5 L. R.A. Rev. 132 = 

781. C. 115 = A. I. R 1S25 All. 200. 

—S. 11—Heard and finally decided—Rent suit. 

-Ex part a dec ret — Res judicata 

Plaintiff in a rent suit claimed rent at the rate of 
Rs. 16 and the entry in the Record-of-rights of 1918 
was in his favour. But in a cess-return filed in 1912 
under the Cess Act the jama was Rs. 5-2-5 gardas. 
The plaintiff in 1917 had sued for rent at the rate of 
Rs. 16 and had obtained an c.x parte decree in full. 
Held , that the suit in 1917 was res judicata and the 
entry in the Record-of-rights was not rebutted by the 
cess-return cf 19]2. (Camtniadc and S. K. Chose , JJ-) 
Sthira Hari Bhaitacharjee 7'. Sasaphar 
Karmakar. 33 C. W. N. 507= 117 I. C. 854 = 

A. I. R. 1929 Cal. 515. 


Decision as to area and rate —Res judicata in a 

subsequent suit. _ 

Where the Court in the previous suit definitely deter¬ 
mines the area of the land in the defendant s possession 
and the annual rent payable for the same, the determi¬ 
nation is general and not limited to the particular years 
for which lent is claimed and the defendant can only 
succeed in a subsequent suit by proving that the area 
and the rent have since altered. {Greaves and M. IV. 
Muker ji , JJ.) SlVADASS DATTA v. ^KENDRA 

Krishna. 43 C. L. J. D6-94 J. C. 844 

att? iQ9.fi Cal 679. 


Decision in, 7 vhen res judicata. 


The judgment in a former rent suit does operate as 
res judicata between the parties if the parties are the 
same, the areas of the lands are the same and the 
defence is the same, namely, a third party^ holding 
certain portion of the whole land 21 Cal. 236, Dist. 
(Greaves and Cuming, JJ.) NAB 1 NCHANDRA 7-. 
GOUR MOHAN. 90 I. C. 756 = 

A. I. R. 1926 Cal. 369. 

_ Previous suit deciding liability of defendant to 

pay interest as per Kabuliat— Decision res judicata in 
subsequent rent suit. 

In a suit for the recovery of arrears of rent on the 
basis of a kabuliat, the kabuliat stipulated that arrears 
of rent should bear interest at the rate of 75 per cent, 
per annum. Both Courts below enforced this stipula¬ 
tion and decreed the plaintiff’s claim, as it appeared 
that the respondent had twite before obtained decrees 
for the arrears of rent on basis of this kabuliat with 
interest at the rale stipulated in 1911 and in 1915. 

Held, that the liability of the defendant-appellant to 

pay interest on arrears of rent at the rate provided for 

in the kabuliat is res judicata between the parties.39 CaL 

848 and 32 Cal. 49, Dist. ( Cuming and Panton, JJ.) 

Hamid Ali v. Mahomed Nurlrjjama Me.ah. 

nc t r Add. = A T n IQ93 dal. 361. 


- Issues finally decidcd—Rctrial in the same suit 

— Barred. 

The retrial of issues that have been finally decided 
in the same suit is baned by res judicata. The plea of 
res juaicata still remains apait frem the limited previ¬ 
sions of the Code. 6 C al. 269 (F.C.), Foil. (Lord 
Buckmasitr.) G. H. HCCK r. ADMINISTRATOR- 

General of Bengal 48 Cal. 499 = 

48 I. A. 187= 19 A. L. J. 366 = 
23 Bom. L. R 648 = 33 C. L. J. 405 = 
25 C. W. N. 915= 14 M. L. W. 221 = 
1921 M.W.N. 313=601. C.631 = 
A. I. R. 1921 P. C. 11 = 40 M. L. J. 423. 


— S. 11—Heaid and finally decided—Scope. 

-- Rent suit—Decree enhancing rent and holding 

tenancy to be pei manent-Ri: iiw dismissal of— Olser- 
| 7 aliens as to nature of tenancy—It res judicata. 

Where a review against a decree enhancing rent of a 
tenancy and holding it to be permanent v as dismissed 
holding that the applicant was aggrieved net by decree 
| but by judgment, but the pronouncement regarding 
permanent nature of the tenancy was however accepted 
by the Judge as having been based on misapprehension 
of counsel’s argument on the subject, such a judgment 
I cannot be res judicata as to the nature of tenancy. 
(Lord Blanesbnrgh) DH.'NNA MaL v. MOTI SAG.AR. 

I 8 Lah. 573 = 54 I. A. 178 = 101 1. C. S55 = 

i 29 Bom L. R. 870 = 31 C. W. N. 677 = 

1927 M. W N. 481 = 39 M. L. T. 161 = 

, 25 A. L. J. 959= 28 P. L R. ©68 = 

26 M. L. W. 634 = A. I. R. 1927 P. C. 102= 

52 M. L. J. 66S. 
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O. P. CODE (1908), S. 11—Heard and finally 
decided—Scope. 

" Question decided til effect though not in express 
terms — Rule of res judicata— Applicability. 

The rule of res judicata extends to a question which 
must be taken to have been decided in effect, though 
not in express terms. 12 Beng. L. R. 304 ; Gregory v. 
Molesworth , (3 Atkyns, 626) Rel. on. {Dalai and 
IVazir Hasan, A. J. Cs.) BaiJ NaTH v. RaJJU 
Singh 12 0. L. J. 571 = 2 0. W. N. 872= 

911. C. 583 = A. I. R. 1923 Oudh 101. 

-Possibility of appeal being fled and decision 
xipset—If affects finality. 

The mere contingency or d issibility that an ap¬ 
peal may be filed from the de.ision and the appeal 
court may up>et the decision, does noc affect the finality' 
of the decision. 6 Bam. 110; and 24 Cal. 46, Dist. 
{Rutledge C.J. and Brown , /.) V. P. R. V. CHOCKA- 
LINGAM CHETHAR v. MAUNG THA O. 

4 Rang. 8 = 95 I.C. 101 = A.I.R 1926 Rang. 122. 
—S. 11—Heard and finally decided—Setting aside 
decree. 

— Ground of fraud — Decision as to —Res judicata. 
Although a decree can be set aside on the ground of 
fraud, if the question has already been agitated between 
the same pirties and decided by a Coart of competent 

jurisdiction the matter is res judicata and cannot again 
be re-opened between the same parties in a subsequent 
suit. 29 Cal. 395 (P.C.) Dist. {Dawson Miller , 
C.J. and Ross , /.) JANGAL CHOUDHRY v. LALJIT 
PASBAN. 6 P.L.J. 1 = 60 I.C. 124 = 

1921 P.H.C.C. 3 = A. I. R. 1921 Pat. 12. 

— S. 11—Heard and finally decided—Setting aside 
ex parte decree. 

*- —Application for — Dismissal—If bars a fresh 

suit. 

Where an application to set aside ex parte decree on 
the ground of wrong information about the date by the 
applicant’s mukhtar was dismissed, held , no suit will lie 
to set aside the decree on the ground of fraud in that 
the Mukhtar in collusion with the plaintiff wrongly 
informed him of the date since that matter was already 
decided on the application though the information 
given by the Mukhtar was fraudulent. {Dawson Miller , 
C.J. and Mullick , J.) MAHABIR PRASAD CHAUDHRY 

zl Cheddi Singh. 1924 P.H.C.C. 155 = 

811 C. 1035 = A. I. R. 1924 Pat. 769. 

—S. 11—Heard and finally decided—Subsequent 
reversal. 

-—A suit was instituted in 1904 to establish title to 

property attached. Trial judge abated the suit, but the 
order of abatement was appealed against. In the 
meanwhile District Judge in proceedings under the 
Land Acquisition Act paid compensation for part of 
attached property to decree-holders on the ground that 
suit having abated attachment was good. But the ap¬ 
pellate Court subsequently set aside the order of abate¬ 
ment. 

Held , that the District Judge’s decision would not be 
res judicata. {F forde and Jai Lai, JJ.) MAHARAJA 
OF Faridkot v. An ANT Ram. 10 Lah. 447 = 

114 I. C.62=A.I.R. 1929 Lah. 1. 
—S. 11—Heard and finally decided—Unnecessary 
finding. 

"Decision of a trial A Court on a particular issue 
—Appeal disposed on other grounds — The conclusions 
of the First Court on that issue not res judicata. 

When the judgment of a Court of first instance up¬ 
on a particular issue is appealed against that judgment 
ceases to be res judicata and becomes res subjudice , 
and if the appellate Court declines to decide that issue 
and disposes of the case on other grounds, the judgment 


C. P. CODE (1908), S. 11—Issue of fact or Law. 

of the First Court upon that issue is no more a bar to a 
future suit than it would be if that judgment had been 
reversed by the Court of appeal. 6 Bom. 110, Appl. 
{Cuming, J.) K.ARUNA CHARAN v. KRISHNA 

Sundar. 90 I. C. 480 = A. I. R. 1926 Cal. 179 . 

- —Issue raised and decided but unnecessary—Not 

res judicata. 

In a previous suit in ejectment which was inter 
partes the Munsif who tried the suit held that the defen¬ 
dants had no right of occupancy but he dismissed the 
suit on the ground of its being instituted before the ex¬ 
piry of the agricultural year in which the defendants’ 
predecessor died. On appeal that decree of dismissal 
was affirmed on the second ground. 

Held that the decision of the First Court on the first 
issue would not operate as res judicata in a subsequent 
suit for eje;tment. 24 Cal. 616 (P.C.), Rel. on. {New- 
bould and Graham , JJ.) ISVVAR SANT v. TORENDRA 

Nath. 42 C. L. J. 560 = 92 I. C. 981 = 

A. I. R 1923 Cal. 163. 

Wnen a h iding is recorded only to avoid a possible 
re nand and it i< nat the basis of the j idgment the point 
is nnt finally determined and is not res judicata. 

(Krishnin ant Olgers, J J) PlTCHtREDDI v. BHA- 
Rvr.V5\SrRY. 2D M L. W. 523 = 82 I. C. 485 = 
1924 M W.N. 859 = A.I.R. 1924 Mai 893 (2) = 

47 M.L.J. 532. 

—Dismissal of suit as n >t properly framed — Deci¬ 
sion on others — Not res judicata. 

Where a suit is properly framed, and the Court de¬ 
cides several issues the decision on each issue is binding 
upon the parties. But where the Court holds that the 
suit has framed is not maintainable, the suit should be 
dismissed on that ground alone, and the Court cannot 
try the other issues so long as the suit is not properly 
framed. The decision of the Court on the other issues in 
such a case will not be res judicata. {Chatterjea and 

Cuming , jj.) Sri Sri Gopal Jew Thakur v. 
Radha Benode Mandal. 41 C. L. J. 396 = 

88 I.C. 616 = A.I.R. 1925 Cal. 996. 

-A finding not necessary to the relief granted 

by the decree cannot operate as res judicata , ( Daniels , 

A.j.c.) Oudh Behari Lal v. Dal Singh. 

10 O.L.J. 404 = 79 I. C. 666 = 
A.I.R. 1924 Oudh 205. 
—S. 11—Issue of fact or law. 

~Ambiguous finding—Not res judicata. 

A judgment in a matter of res judicata must stand 
by itself. It decides what it purports to decide no more 
and no less—-If there is any ambiguity as to what it 
decided which cannot be cleared up without further evi¬ 
dence then it will not be a clear finding and therefore 
not a case of res judicata at all. {Schwabe, C. J. and 
IVillace, J.) UNNARA v. K. P. KUNHI RAMAN. 

17 L. W. 322 = 32 M. L. T. 146 = 721. C. 582 = 
A.I.R. 1923 Mad. 514 = 44 M.L.J. 543. 
- Decision on a question of fact . 

When a Court of law has in any proceeding before it, 
decided upon evidence or in the absence of evidence, a 
question of fact, it is not competent to it to allow that 
question to be again re-opened except in the very res¬ 
tricted terms laid down by the provisions for review of 
judgment. A. I. R. 1921 P.C. 23; A. I. R. 1924 Mad. 
673 and Mad. C.M.A. 467 of 1927, Foil.; A.I.R. 1923 
Mad. 487, Not Foil, and 6 All. 269, Ref. {Wallace and 
Madkavan Nair , JJ.) GOVINDOSS KrISHNADOSS v 

Raja of Karvetnagar. A.I.R. 1929 Mad. 404. 

- —Prior petition on a question of fact—Dismissal 

—Subsequent petition on the same question — Barred. 

Where, on a previous petition being dismissed, the 
petitioner files another petition praying for an apparently 



1275 


DECENNIAL DIGEST, 1921—1930. 


1276 


C. P. CODE (1908), S. 11—Issue of fact or Law. 

different relief, hut the relief is such as rests only on the 
same question of fact as in previous petition, that ] 
petition cannot he entertained. ( Wallace and Mad ha - 1 
van Nair , JJ.) GOV1NDOSS KRISHNADOSS v. RAJAH 

OF KarvetnaGaR. A.I.R. 1929 Mad. 404. 

- Matter in issue in a prior suit a mixed question 

of law and fact—If res judicata in a subsequent suit. 

Matter directly and substantially in issue in the 
former suit, namely whether one of the terms upon 
which a party held his ryoti is that he is liable to pay 
75 per cent, per annum interest on arrears of rent, is res 
judicata , whether in deciding it, error was on a point 
of fact or on a point of law. Though, in order to 
decide whether the terms of the party’s tenancy include 
a valid and binding term to the effect that he should 
pay interest on arrears of rent at 75 per cent, per annum 
in accordance with the kabuliat, the former court had 
to consider questions of law as well as questions of 
fact, the matter is not an abstract question of law. 
( Rankin , C.J ., C. C. Chose , Suhrawardy, B. B. Ghost 
and Mukcrjee, J J J TaRINI ChaP.AN v. KEDAR 
N vrH 56 Cal. 723 = 48 C.L.J. 327 = 

33 C.W.N. 126 = 115 I.C. 593 = 

A.I.R. 1928 Cal. 777. 

_ Erroneous decision on a question of fact is res 


judicata. 

A decision on a question of fact, however erroneous 
it may be, constitutes res judicata between parties to 
the previous suit. (Suhrawardy and Graham , //.) 
AYETONNESSA BlBl v. AM JED ALI. 48 C.L.J. 184 = 

32 C.W.N. 828=1151.0.588 = 

A.I.R. 1928 Cal. 717. 


C. P. CODE (1908), S. 11—Issue of fact or'Law. 

conditions are present. ( IVazir Hasan , A.J.C.) GaURI 

Misra v. Mohan. 801. C. 847= 

A. I. R. 1925 Oudh. 118. 

- No distinction for purposes of Res judicata. 

The section draws no distinction between an issue of 
fact and an issue of law. An issue of law operates as res 
judicata in the same way as an issue of fact. In both 
cases however, the matter must have been directly and • 
substantially in issue in aformer proceeding between the 
same parties or their representatives in interest. (Bass 
and Kulwant Sahay, JJ.) RAMALAL MaLIKAND v. 
Deodhari Rai. 2 Pat. 771 = 74 I. C. 781= 

5 P. L. T. 7 = A. I. R. 1924 Pat. 265. 

- Subsequent suit for different relief. 

Where a decision proceeds cn certain view of law and 
that view is found to te erroneous, it cannot have the 
force of res judicata in a subsequent proceeding fora 
different relief, cn the principle that a decision cannot 
alter the law of the land: 41 Bom. 485 and 39 Cal. 848, 
Foil.; 9 I C. 568 and (1926) A. C. 94, Rel. on. ; A.I.R. 
1927 All. 297; A.I.R. 1924 Fat. 265 and 37 I. C. 857, 
Diss. frem; A.I.R. 1928 Cal. 777, (F.B.) Ref. (77*- 
Chand and Agha Haidar , //.) TALIAMAND v. 

Muhammad Din. A. I. R. 1930 Lah. 907. 

— ■ Wrong decision on a point of jurisdiction—View 
taken in upset in a later case by superior Court — Effect. 

Where a Court has decided the question of jurisdic¬ 
tion although wrongly and no objection was raised to 
its jurisdiction, the question becomes res judicata bet¬ 
ween the same parties in a subsequent suit. A decided 
case cannot be reopened merely because the view that 


__ Prior decision based on mistake of fact —Res 

judicata /// a subsequent suit. 

A decision was wrongly held'to be res judicata though 
the parties in the subsequent suit were not the same as 
in the prior suit. The same question came up for deci¬ 
sion again in a third suit. The parties to the second 

and third suit were the same. 

Held, though there is a mistake of fact as regards 
the parties yet the judges who decided the second suit 
decided that the matter was res judicata between the 
parties and therefore their decision was final. ( Phillips 
and Devadoss , //.) JACGA ROW v. GORI BlBI. 

17 M.L.W. 521 = 72 I. C. 789 = 
1923 M. W. N. 347 = A.I.R. 1923 Mad. 545. 

- Finding on — When res judicata. 

A finding on a mixed issue of law and fact stands on 
the same footing as a decision on a question of fact 
and operates as res judicata. A judgment operates as 
res judicata with regard to all the findings that are 
necessary and essential to the judgment. {Suhrawardy 
and Cuming , JJ.) RAJENDRA NATH DATTA v. 
Shrimati Bhabini Dasi. 87 I.C. 811 = 

A.I.R. 1926 Cal. 80. 


was taken on a question of law in that case was subse¬ 
quent!} upset not in that case but in another case pro¬ 
ceeding between different parties, by a superior Court. 

( Fawcett , J.) RAJA RAM V. CENTRAL BANK OF 
INDIA. 28 Bcm. L.R. 879 = 98 I.C. 341 = 

A.I.R. 1926 Bom. 481. 

- Wrong decision. 

Where a Court is competent to try a suit, the mere 
fact that the Court through an error in procedure comes 
to a decision which it is not permitted by law to make 
does not render its decree a nullity and the decision 
operates as res judicata : 21 Bern. 205; 33 Bom. 479 and 
A.I.R. 1928 Cal. 777, Rel. on. ( Doyle , J.) KO PO 
KAUK v. KO MYA. 

A. I. R. 1930 Rang. 294, 

■ Wrong decision—Question of law. 

A question of law even when wrongly decided be¬ 
tween the parties operates as res judicata-. 31 Bom. 128 
and 33 Bom. 479, Ref. (Patkar and Baker, JJ.) 
Ahmed Bhauddin v. Babu Devji Zujam. 

53 Bom. 676= 31 Bom. L. R. 778 = 122 I.C. 113 = 

A. I. R. 1930 Bom. 136. 

- Prior decision based cn error of hnu. 


A mixed question of law and fact cannot be re-agitat- I 
ed. ( Campbell , J.) ABDUL QaDIR v. lLAHI BAKSH. 

92 I.C. 769 = A.I.R. 1926 Lah. 251. 

- Erroneous decision. 

The objection that because a decision is erroneous it 
cannot operate as res judicata is untenable. ( Kinkhede, 
A.J.C.) TaRIABAI v. Rangnath. 9 N.L.J. 183 = 

96 I.C. 963 = A.I.R. 1926 Nag. 476. 

—D ecision of. 

The fact that in the subsequent suit the property 
which is the subject-matter of the dispute is not identi¬ 
cal with the property w’hich was in dispute in the pre¬ 
vious suit is immaterial. S. 11 of the C. P. Code 
makes not only the decision of a suit res judicata but 
even the decision of an issue alone if other necessary 


An error of law is not a ground for setting aside a 
previous decree as passed without jurisdiction or for a 
declaration that it must never operate as res judicata . 
(Suhrawardy and Garlick, J J.) SURENDRA CHANDRA 
V. KEDURESWAR CHOUDHURI. 48 C. I*. J. 590 = 

115 I. C. 269 = A. I. R. 1929 Cal. 156. 

- Decision based on erroneous conception of Law. 

A decision based solely on an admission which was 
based on an erroneous conception of law cannot operate 
as res judicata. (Pratt, Offg. C. J. and Ormistone, J.) 

G. Bhandari R. Nihal Chand. Rang. 691= 

117 I. C. 62=A. I. R. 1929 Rang. 55. 

-Res judicata does not depend on correctness of 

decision . 

The question whether decision is correct or erroneous 
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has no bearing upon the question whether it operates or 
does not operate as res judicata. For this purpose, it 
is not true that a point of law is always open to a party, 
S. 11, C. P. Code, says nothing about causes oi action, 
a phrase which always requires careful handling. Nor 
does the section say anything about points or points of 
law, or pure points of law. Questions of law are of 
all kinds and cannot be dealt with as though they were 
the same. Questions of procedure, questions affecting 
jurisdiction, question of limitation, may all be questions 
of law. In any case in which it is found that the matter 
directly and substantially in issue has been directly and 
substantially in issue in the former suit and has been 
heard and finally decided by such Court, the principle of 
res judicata is not to be ignored merely on the ground 
that the reasoning, whether in law or otherwise of the 
previous decision, can be attacked on a particular point. 
What is made conclusive between the parties is the 
decision of the Court and the reasoning of the Court is 
not necessarily the same thing as its decision. The ob¬ 
ject of the doctrine of res judicata is not to fasten upon 
parties special principles of law as applicable to them 
inter se, but to ascertain their rights and the facts upon 
which these rights directly and substantially depend, and 
to prevent this ascertainment from becoming nugatory 
by precluding the parties from re-opening or recontest¬ 
ing that which has been finally decided. {Rankin, C.J., 
C. C. Ghose, Suhraward y, B. B. G/iose and Mukerji, 
JJ.) Tarini Charan v. Kedar Nath. 

56 Cal. 723 = 116 I.C. 593 = 48 C. L. J. 327 = 
33 C. W. N. 126 = A. I. R. 1928 Cal. 777. 

- Erroneous decision — When res judicata. 

A decision, however erroneous it may be, on a ques¬ 
tion of law, may not operate as res judicata only in cases 
where the causes of action are different, but in all other 
cases it must operate as res judicata between the parties: 
A.I.R. 1927 All. 297; A.I.R. 1921 Bom. 87 (F.B.); and ! 
11 C.L.J. 461; Rel. on.: 32 Cal. 749 and A.I.R. 1925 
Cal. 1193 : Dist.: A.I.R. 1924 Pat. 265, Ref. {Sulira- i 
wardy a?id Graham , //.) AYETONNESSA BlBI v. 

Amjed Ali. 48 C. L. J. 184 = 32 C.W.N. 828 = 

115 I. C. 588 = A. I. R. 1928 Cal. 717. 

- Erroneous decision. 

Decision though erroneous by a competent tribunal of 
a question of law directly and substantially in issue 
between the parties in a suit prevents a Court from 
deciding the same question arising between the same 
parties in a subsequent suit according to law. There is 
nothing to limit the matter in issue to an issue of fact: 
30 Mad. 461, Diss. {Boys and Kendall, JJ.) KHUB 
LAL OuLZARI Lal. 49 All. 543 = 25 A.L.J. 564 = 

8 L. R. A. Rev. 101 = 100 I. C. 601 = 

A. I. R. 1927 All. 297. 

- Erroneous decision. 

A Court with jurisdiction to try a matter has jurisdic¬ 
tion to decide it wrongly even against a clear section of 
a statute and, if it so decides it wrongly, its decision 
may operate as res judicata. {Ashworth, J.) Raja 
Ram v. Narain Das. 8 L. R. A. Rev. 77 = 

99 I. C. 528 = A. I. R. 1927 All. 206. 
- —Errcmeous decision. 

An erroneous decision on a point of law will, as be¬ 
tween the parties to it, but no further, be a sufficient res 
judicata to preclude them from re-agitating it; Statement 
of Parsons, J., in 22 Bom. 669, Disapproved; 45 Bom. 
1260, Foil.; 37 All. 485, (P.C.), Exp. {Fawcett, J.) 
Rajaram v. Central Bank of India. 

28 Bom. L. R. 879 = 98 I.C. 341 = 

A.I.R. 1926 Bom. 481. 

—Construction of terms of a document is not a sub¬ 
stantial question of law 


The question of the personal liability of the mortga¬ 
gor is purely one of the construction of the terms of the 
document and is not a substantial question of law. A. 

| I. R. 1924 All. 559, Appl. {Findlay, O. J. C. and' 
Prideaux, A.J.C.) GHULAM ABHAS v. GOVINDRAO. 

91 I. C. 200 = A. I. R. 1926 Nag. 245. 

- E r r on eons deci si cm. 

An erroneous decision on a point of law can be res 
judicata : A. I. R. 1924 Pat. 265, Foil. {Mullick, A.C J. 
and Kulwant Sahay, J.) DEBI PRASAD v. JALDAR 
1 MAHTON. 1926 P.H.C.C. 113=94 I. C. 553 = 

‘A. I.R. 1926 P. 288< 

j 

-— Decision of in a case of recurring liability—If 

Res judicata in a subsequent suit. 

A decision on a point of law does not operate as res 

judicata if the cause of action in a subsequent suit is 

different from that in the former suit as often happens 

in the cases of recurring liability; but if the cause of 

action is the same the decision would be res judicata. 

The right to eject a tenant accrues fresh every year. 

Therefore the previous decision that an ejectment suit 

was not maintainable in a Revenue Court cannot operate 

as res judicata. 32 Cal. 749, Foil. {Sulaiman, J) 

Ganga v. Mahmud-un-nissa Begam. 

87 I.C. 789= A.I.R. 1925 All. 761. 

Erroneous decision — Subsequent legislative 
enactment. 

A decided case cannot be re-opened merely because the 
view that was taken on a question of law in that case is 
subsequently upset, not in that case, but in another pro¬ 
ceeding between different parties, by a superior Court or 
is superseded by some enactment of the legislature. (47 
C. 770 Not Foil. ( Fawcett , /.) Rajaram v. Central 
Bank of India. 28 Bom. L. R. 879 = 98 I.C. 341 = 

_ . _ A. I. R. 1926 Bom. 481.. 

Decision on—Subsequent change of law—Prior 
decision not res judicata in a subsequent suit. 

. Cases be decided upon law as it stands when the 
judgment is pronounced, and not upon what the law was 
at the date of a previous suit ; and if the said law has 
been altered in the meantime, and the effect of the law 
has been differently interpreted by the judicial decisions or 
altered by the statute, the decision on a particular ques< 
tion of law in an earlier suit would not operate as res 
judicata with regard to the same question in a sub¬ 
sequent suit. For instance if in a previous suit it was 
held that a particular rate of interest in a kabuliyat was 
penal, but the law is subsequently changed, then in a suit 
for subsequent rent on the same kabuliyat the previous 
decision is not res judicata ; 32 Cal. 749, Foil • 1 r W 

Yr 687 ' 'I C m\ 1 34 a \ d 31 *»»•' bs.DLt! 

{Greaves and Mukerjee, JJ.) NAB1N CHANDRA 

Saha Poddar v. Dudu Miar. 30 C. W. N. 83= 

87 I. C. 767= A. I. R. 1925 Cal.*1193. 

- 'Erroneous decision. 

Decision though erroneous on law point may be res 
judicata . {Kinkhede, A.J.C.) TULARAM */. MT 
Sumrati. 79 I. C. 621 = A. I. R. 1924 Nag. 422* 

— hmitatioics—Decision on the ground of not res 
judicata. 

Decision of a point on the ground of limitation only 
does not operate, res judicata. ( Martineau /)> 

Shanchi Khan v. Karam Chand. 

^ 73 I. C. 705 = A. I. R. 1923 Lah. 150 (2j. 

Erroneous decision—Not res judicata. 

A decision on a question of law may be res-judicata 
but an erroneous decision on a question of law cannot be 
allowed to operate, as res judicata so as to prevent a 
Court from deciding the same question on its arising 
between the same parties in a subsequent suit 
{Broadway and Abdul Quadir, JJ.) MOTI SAGAR v \. 
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DHANNA MAL. 29 P. W. R. 1922 = 

721. C. 177 = A. I. R. 1922 Lah. 329. 

Decision based on a Construction of Statute If 


res judicata.— Plaintiff's right to mamul dues decided 
by construing statute — Question is not res judicata. 

On a construction of the statute governing the matter 
plaintiff was held entitled to collect mamul rates for 
certain years. In a subsequent suit in respect of another 

period. . 

Held , (per Macleod, C. J.; Shah, J. Dissenting and 

Fawcett, J, Doubting), the question of plaintiff’s right 

was not concluded by res judicata. 

Per Macleod , C. J. and Fawcett , /.—The question 
may, however, be concluded by the principle of stare 
decisis. (Macleod , C. /., Shah and Fawcett , //.) 
SlTARAM SAKHARAM v LAXMAN VlSHNU. 

45 Bom. 1260 = 23 Bom. L. R. 749 = 
64 I. C. 162 = A. I. R. 1921 Bom. 87. 

-- Erroneous decision — 

A decision though erroneous in law operates as res 
judicata 14 C. P. L. R. 109, Foil. (Kotval, A. J. 
C.) LATU v. ZlPRI. 611. C. 603 (Nag.). 

—S. 11 —Judgment in rem. 

_Judgments, orders or decrees which come witljin 

S. 41 of °the Evidence Act partake of a conclusive 
character for certain limited purposes on the footing of 
their being judgments in rem , because where the parties 
to a litigation submit a question for the decision of the 
Court and the Court gives a decision on being so invited 
that decision binds all the parties for the future. 
(,Suhrawardy and Makerji, JJ .) GANGAPRASAD 

Choudhari v. Kuladananda ROY. 

44 C L. J 399 = 30 0. W. N. 415 = 941.0.235- 
4 A. I. R. 1926 Cal. 568. 

Decisions in probate proceedings. 


Decisions after contest in a probate proceeding are 
res judicata in any subsequent proceeding of any kind 
against the caveator who contested it. . On general 
principles of the Probate and Administration Act grant 
of probate by a competent Court binds all contesting 
parties unless good cause under S. 50 to set it aside is 
made out. ( Odgers and Wallace , //•) VENKATA- 

RATHNAM v. SATYAVAT1. £•* T' = 

79 I C. 44 = A.I. R-1924 Mad. 578 = 

46 M. L. J. 383 

—S. 11 —Leave to withdraw suit. 

- Subsequent suit not barred. 

A obtained a decree against B for payment of money 
and applied for execution of the same. B thereupon in¬ 
stituted a suit for an injunction restraining A from 
executing his decree on the ground that it had been 
obtained by fraud and during B's minority. The trial 
Court dismissed the suit on merits. On appeal by B the 
Additional District Judge dismissed the suit on the 
ground that it did not lie in the form in which it was 
brought and as the relief claimed by B was not an 
effective relief. He however, granted permission to B 
under O. 2, R. 2, to file a fresh suit on the same cause 
of action. B therefore instituted a suit claiming a decla¬ 
ration that the decree had been obtained fraudulently 
and was a nullity on account of his minority. 

Held, that B's suit was not barred by O. 2, R. 2, or 
S. 11, or under any law. The opinion of the Additional 
District Judge who dismissed B's suit owing to a formal 
defect on the question of fraud was in the nature an 
obiter dictum and therefore not binding on the parties. 
(Jai Lai , /.) GHASI RAM v. NANAK CHAND. 

A. I. R. 1930 Lab. 634. 

- Grant of by Appellate Court — Decision of First 


C.P. CODE (1908), S. 11 —Litigating under the 
same title—Different titles. 

as follows : Ordered that the appeal be allowed and the 
decree of the Court below be set aside and plaintiff be 
permitted to withdraw the suit; permission to file a fresh 
suit. 

Held , that an Appellate Court has power to pass 
orders under O. 23, R. 1 (37 A. 326, F. B., Foil.) and 
that the order of the District Judge having set aside the 
decision of the Munsif that cannot operate as re r 

judicata , (1885 A. W. N. 151 and 9 A. L. J. 378, Ref.) 
{Ryves, /.) GAJRAJ SlNGH V. THAKURJI MaHARAJ 
Radha RaMJI. 74 I. C. 894 = 

A.I. R. 1924 All. 260. 

- Partition — Suit-Order in contravention of 0, 23, 

R. 1 (4 )—Subsequent suit not barred. 

Where a Court allows a suit to be withdrawn in con¬ 
travention of Order 23, Rule 1 (4) i.e. without the 
consent of other plaintiffs and grants leave for a fresh 
suit to be brought on the same cause of action, 

Held , that the order is without jurisdiction and the 
suit must be deemed not to be withdrawn. A fresh suit 
for partition is however maintainable as the cause of 
action is a recurring one. A. I. R. 1922 Pat. 44, Dist. 

(Jwala Prasad and Ross , JJ.) MT. RAM DEI v. MT. 
Bahu Rani. 1 Pat. 228 =A. I. R. 1922 Pat. 489. 

- Order granting—If can be questioned in a subse¬ 
quent suit. 

Per Mullick, J .—The Court trying a subsequent suit 
is not competent to enter into the question whether the 
Court which granted the permission to bring a fresh suit 
had properlv made such order. 48 Cal. 138 (F.B.), 
Foil. ; 44 Cal. 367 ; 1 P. L. T. 300 reported (1920) 

P. H. C. C. 232, Diss. (Dawson Miller , C. J. 
Mullick and Jwala Prasad , JJ.) RAJ KUMAR MAH- 

ton v. Ram Khelawan Singh. 

1922 P. H. C. C. 17 = 64 I. C. 337 = 

3 Pat. L. T. 80 = 1 Pat. 90 = A. I. R. 1922 Pat. 44. 

—S. 11—Litigating under tlie same title—Different 
titles. 

- Title of Reversioner and owner — Distinct. 

The position of a reversioner is distinct from that of 
the owner and the two titles are entirely different. 
Therefore when the previous suit by a party was in the 
capacity of reversioners of their father and in the second 
suit they claim as owners they cannot be said to be liti¬ 
gating under the same title so as to make the previous 
suit as res judicata. (Shadt Lai , C. J. Agha Haidar , 
/.) OASIM ALI V. PUNNONLAL. 

120 I. C. 532 = A. I. R. 1930 Lah. 284. 

-A suit by the plaintiff as owner is not barred 

because of a previous suit by him as expectant rever¬ 
sionary heir, as he cannot be said to be litigating under 
the same title. (Shadi Lai , C. J.attd Agha Haidar /.) 
QASIM A LI v . PURAN MAL. 117 I. C. 68. 

-I n the prior suit, A as proprietor sued B and C as 

thekadars for arrears of rent. In that suit it was 
decided that B was thekadar and the suit was dismissed 
as against C. The relation between B and C was left 
open in the suit. The second suit was by C as thekadar 
against A as raiyat, and B as witness said that C was 
entitled to receive rents from tenants. 

Held , that the parties in the two suits were different, 
the issues were different and the parties who were com¬ 
mon to the suits were litigating under different titles and 
thus the former suit was not res judicata. {JCtdwan 
Sahay and Macpherson, JJ.) BlBI WASILAN v. MlR 
Syed Hussain. 8 Pat. 107= 

1171. C. 67 = A. I.R. 1929 Pat. 173. 

Prior suit as Reversioner—Subsequent suit as 


Court not res judicata. 

Where the order of the District Judge on appeal ran 


owner—Not barred. 

Where the plaintiffs were suing in the previous suit 
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as reversioners who challenged the alterations made by 
the owner, and where in the next suit he sued as the 
-owner himself, the judgment in the first suit cannot ope¬ 
rate as res judicata in the latter because while the plain¬ 
tiff s title in the former suit was based upon the resi¬ 
duary interest he had in the property which was the 
.subject of alienation, in the other the plaintiff’s title as 
owner was totally different from the former. ( Shadi 
Lai, C.J. and Agha Haider , /.) QaSIM A LI v. PUK \N 
CHAND. 1171. C. 68. 

Wneie a Mahomedan widow was in possession of 
her husband s estate in lieu of dower and a suit was 
brought by the nephew for possession of his share and 
was decreed on payment of a certain sum within certain 
time and on his failure to pay anything he was kept out 
•of possession, a subsequent suit by the daughter of the 
•deceased nephew claiming her share of the property is 
not barred by res judicata. A. I. R. 1925 P. C. 63, 
Foil . ( Mears , C. J. and King, J.) MT. NAWASI 

BEGAM tc Mr. Dilfaroz BEGAM. 48 All. 803= ; 

24 A. L. J. 910 = 98 I. C. 978 = 

„ . . A. I. R. 1927 All. 39. 

Prior suit as donee—Subsequent suit as heir— 
-Not barred. 


questions of title or claims of parties w hich are adverse 
to the title of the mortgagor, the Judge, in so far as he 
purported to go into the question of title to the property 
mentioned in the mortgage, was going beyond what he 
was legally entitled to do and therefore a decree passed 
in the suit is not res judicata in a subsequent suit by the 
widow for declaration that she was owner of half of the 
mortgaged land. ( Rutledge , C. J. and Carr, J.) U. 

| Chit Su v. Ma Hpu. 5 Bur. L. J. 114 = 

98 I. C. 164 = A. I. R. 1926 Rang. 191. 

I-—Where the relief claimed by plaintiffs in the 

previous suit was based on a right inherited by them 
from their father, but the title upon which the plaintiffs 
instituted the second suit was a title not derived from 
their father but a title which they claimed as having 
devolved upon them as reversionary heirs of the last full 
! owner, 

Held, the principle of res judicata cannot apply as 
the two suits were not litigated under the same title. 
{Chatterjee and Cuming, //.) NRIPENDRA NATH 

Bhowmik v. Basanta Kumar Lahiri. 

29 C. W. N. 861 = 89 I. C. 207 = 
A. I. R. 1925 Cal. 1195. 


The plaintiff with his brother brought a suit in 1910 

, . . * a mortgage as donees under a gift deed 

by widow of the original mortgagor. The plaintiff was 
then a minor. Plaintiff’s pleader filed an application 
to the effect that a compromise had been arrived at and 
the suit should be dismissed and thereupon the Court 
passed an order ‘‘Compromised, dismissed with costs.” 
Subsequently the plaintiff became an heir of the mort¬ 
gagor and sued for redemption in 1923 in that capacity. 

Held, that the earlier suit of 1910 being brought in an 
•entirely different right was much the same as if it was 
brought by a different person. Consequently it could 
not be binding on the plaintiff as regards his suit of 1923. 
( Martm , C. J. and Madgavkar, /.) BASANGAUDA v. 

Kudrappa. 28 Bom. L. R. 1507 = 

99 I. C. 814 = A. I. R. 1927 Bom. 87. 

Prior suit contested in private capacity—Subse¬ 
quent suit in public capacity—No lar. 

In order to hold that a particular decision operates as 
res judicata, it is necessary to prove that the decision 
-arrived at in the previous suit was between the same 
parties, and that they were litigating under the same 
title. Where therefore certain persons were contesting 
a previous case in their own private capacity, but con¬ 
tested the subsequent suit in their public capacity as 
representing the public of a particular place, it cannot 
be held that the decision in the previous litigation con¬ 
stitutes res judicata in the subsequent suit. {Misra J ) 

Hari Kishen V. Raghubar Dayal. 

1 Luck. 489 -13 O. L. J. 696 = 97 I. C. 853 = 
3 O. W. NT. 645 = A. I. R. 1926 Oudh 578. 

- Mortgage suit-Question of Title decided against 

Legal Representative of the mortgagor—Subsequent suit 
by them for declaration of title—If barred. 

Where a mortgage suit was brought by mortgagee 
against a widow as legal representative of her deceased 
husband (mortgagor) for a mortgage decree, and the 
widow in her written statement claimed that the plaintiff 
was not entitled to a mortgage decree for the whole land, 
and on the pleadings the Court framed an issue ; “ Is 
the plaintiff entitled to have a decree on the mortgaged 
properties in Ex. A.” 

Held, that as the widow was not sued in her personal 
capacity and could not be sued in this capacity unless 
she had joined in the mortgage or consented to it, and 
as it is not open to the Court in mortgage suits to go into 

‘ D. D.— Vol. 1—81 


|- —Person added as legal representative of deceased 

party—Decision is not binding on him in personal 
capacity. 

Where a party was only added as a legal representa¬ 
tive in the previous litigation and it was not open to 
him as such to raise any defences personal to himself. 

Held, that he can subsequently raise objections per¬ 
sonal to himself. ( Krishnan and Coleridge, //.) G. 

: akkamma v. N. Venkata path i. 75 I. C. 623 = 

A. I. R. 1925 Mad. 59. 

- Identity of causes of action immaterial. 

Where the title set up in a previous suit was a title 
: based upon the property in suit being treated as waqf 
property in which plaintiff was interested like others in 
offering prayers, held, a suit claiming personal title as 
i the heir of a certain person is not barred, capacity being 
1 different in the two suits. The fact of the identity of 
| th e causes of action in the two suits is immaterial. 

! (Kanhaiya Lai and Makerji, //.) KaNHAIYA L 4 L v. 

ASHRAF khan. 46 All. 230 = 78 I. C. 402 = 

5 L. R. A. Civ. 177 = A. I. R. 1924 All. 355. 

- —Prior suit in individual capacity—Subsequent 

suit in a representative capacity. 

Where a person claimed relief in the former suit in 
his individual capacity and in a subsequent suit he is 
proceeded against in his representative capacity in 
respect of the same subject-matter, the subsequent suit is 
not barred. {Broadway and Abdul Qadir, //.) SlTA 

Ram zl Ghanno. 69 I. c. 528 = 

_ . . A. I. R. 1924 Lah. 275. 

Decision between parties in different capacity. 

The decision of Court prior to Deceased Brother’s 
Widow’s Marriage Act (7 Edw. & C. 47) that the 
widow had no locus standi to apply for Letters of Ad¬ 
ministration to the estate of her first husband’s brother 
whom she married in 1916 after the former’s death was 
held not to be res judicata and not to debar her 
from presenting a fresh application in 1923 for Letters of 
Administration since the parties to the two applications 
were really not the same in the legal sense AIR 
1924 Pat. 265; 11 C. L. J. 461, Dist. {BuckniU, /.) 
Adelaide Christiana Lish*. David Lish. 

1924 P. H. C. C. 138= 831. C. 951 = 

2 Pat. L. R. 125 = 6 P. L. T. 303 = 

A. I. R. 1924 Pat. 624. 

- Pre-emption suits—Parties not claiming under 
the same title—Erroneous view of law—No res judicata 
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arises. 


In a previous suit a decision was given in favour of 
plaintiff pre-emptor, though a descendant of a remote 
ancestor of vendor, that he was entitled to inheiit 
vendor’s property. When the vendor again sold another 
property, plaintiff and another pre-emptor filed suits. 
The suit of the latter was decreed and upheld in appeal 
and in view of the decision the trial Court dismissed 
plaintiff’s suit and the appellate Court decided on merits 
that the previous judgment was not of binding effect in 
determining plaintiff’s status as a pre-emptor as it held 
the decision was wrong. Held . on the one hand, plamtitt 
and vendor pro forma defendant in the first case and 
on the other plaintiff and the present vendees in this 
suit, both suits, being pre-emption suits, cannot be said 
to be parties litigating under the same title. As the 
vendees did not claim under the vendor, plaintiff did 
not and could not challenge vendee’s right to own 
and possess the land in suit and his claim would there¬ 
fore amount to asking the vendees to re-tranTer in his 
favour the land in suit in virtue of the decision m previ¬ 
ous suit. ( Campbell . /.) AHMAD KHAN r. GAWAHAK 

Singh. 84 I. C. 257 = A. I. R. 1923 Lah. 16. 

•The plaintiff’s father brought a suit asking for 


C. P. CODE (1908), S. 11—Might and Ought. 

Ramcsam , //.) JAGANNADHAM v. VeNK ATASUBBA. 

Kao. 50 Mad. 877 = 26 M. L W. 115 = 

104 I. C. 468 = A. I. R. 1927 Mad. 844 = 

53 M. L. J. 864. 

—S. 11—“ Litigating under the same title”— 
Meaning. 

-The word “ litigating under the same title ” mean 


cancellation of a sale and for possession of the fields in 
dispute. The suit was dismissed. The next suit was 
brought by the plaintiff claiming possession of the same 
land contending that the defendants were not entitled 
to retain possession of this property as their title was 
not supported by a registeied deed of safe, and the sale 
was not for necessity. 

Held , that the question of Res judicata does not anse 
in this case though so held by the Tiial Court. 
( Prideaux , A. J . C.) S.AMPAT MOIII.AL. 

711. C. 808 = A. I. R. 1923 Nag. 177. 

■Sale to tenant of proprietary right set aside and 


possession given to landlord in execution Suit there 
after by tenant for occupancy rights not barred. 

Where a sale of proprietary right in land in favour of 
the tenant having been set aside, the tenant (vendee) 
sues for occupancy rights ; Held , the suit is not barred 
by S. 11 as the plaintiff is not suing under the same title, 
nor is it barred by S. 47, because the suit is under a 
different title and no objection could be taken in execu¬ 
tion proceedings beforehand. ( Chevis and Abdul Qadir , 

//.) Rani Suraj Kaur?'. Nagina Singh. 

4 L. L. J. 400 = 67 I. C. 485 = A. I. R. 1922 Lah 44. 

Prior suit in private capacity—Subsequent suit 


under S. 92, C. P. Code not barred. 

A previous suit cannot operate as res judicata in the 
subsequent suit, where the plaintiffs now sue not in theii 
individual capacity but under S. 92 of the Code, as 
representing all those who are directly interested in the 
maintenance of the charities while in the previous suit 
their claim was in their individual capacity. {Spencer 
and Devadoss , JJ I) GOPA NATARAJA CHE1TY v. 

Rajammal. 16 M. L. W. 122 = 69 I. C. 15 = 

1922 M. W. N. 464 = 31 M. L. T. 125 = 
A. I. R. 1922 Mad. 394 = 43 M. L. J. 448. 

—S. 11—Litigating under the same title-Jus 
tertii. 

Plea of—Decision thereon is not res judicata. 


that the demand should have been of the same quality 
in the second suit as in the fir-t. ( Mukerji and Mallick , 
//.) ABDIJL GaNI r. NABF.NDRA KlSHORE ROY. 

33C.W.N. 876 = 57 Cal. 258 = A.I.R. 1930 Cal. 47. 

-The term “title” refers to the capacity or 


interest of a party, that is to say whether he sues or is 
sued for himself, in his own interest or for himself as 
representing the interest of another or as representing 
the interest of others along with himself. It has nothing 
to do with the particular cause of action on which he- 
sue« or is sued. ( Ashworth , /.) RAFIQ-UN-NISSA BlBI 

v. Abdul Shakur Khan. 116 I. C 738 = 

A. I. R. 1929 All. 400. 

—S. 11—Litigatirg under the same title—Same 
title. 

- Partition suit—Decision that certain property is 

common—Assignee from one of the parties—If can- 


question. 

The former suit was for partition by one of several' 
members of the two branches of a deceased Mahoir.edan 
against the other members of that branch and against 
a" member of the other branch. In that suit certain 
property was decided to belong to the common ancestor 
and the share of the plaintiff was ascertained. The- 
subsequent suit was brought by 6* together with X and 
J', two other members in his branch, for partition of 
their share. Before bringing this suit 6“ had also ac~ 
quired the shares in the suit property of P another 
member of his branch. 

Held , that the decision in the previous suit was 
binding on the parties to that suit ; and although X and 
Y were not parties to the previous suit, they were not 
interested in denying that the property belonged to the- 
common ancestor. Hence their presence in the later 
suit made no difference. Further even so far as the- 
right of as assignee of P the principle of res judicata 
would apply for although now S sued in the capacity of 
/>’s assignee, the rights of both and P were based on 
inheritance from the common ancestor. (Beys and 
Bonnet , //.) SAKINA BlBI v. S.AIPI BlBI. 

A. I. R. 1929 All. 500. 

-Suit by one Reversioner—Decision res judicata 


It cannot be said for the purpose of S. 11 that the 
decision on a plea of jus tertii is a decision between the 
parlies litigating under the same title when the jus tertii 
is put forward and actually relied on in a later case by 
the third person. All that can be said is that in the 
former suit it was raised as a defence. It cannot be said 
that the defendant was actually relying upon that title 
or litigating under it. ( Kumaraswami Sastn and 


in suit by other reversioners. 

The decree in favour of a reversioner in a former suit 
operates as res judicata in the subsequent suit brought 
by other reversioners against the same defendants if 
they have a right in common arising out of the same- 
cause of action and are, therefore, litigating under the 
same title in the later suit. (Zafar AH. /.) UVRA 
v. Bark at All 1101. C. 725 = 

A. I. R. 1928 Lah. 371. 

S 11—Might and Ought. 

Alternative claims and reliefs. 

Cause of action. 

Constructive res judicata. 

Defence. 


Failure to plead. 
Grounds of attack. 
Knowledge of facts. 
Mesne profits. 
Mortgage suit. 
Omission to plead. 
Partition. 






Advocate High Cou 


Jammu & Ktshmlr 


Srlnag 


v. 
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C. P. CODE (1908), §, 
Cause of action. 


ll-rtyHght and OdgfrtU- 

[ i * * 4 * * 


Relief not claimed. 

Scope of the rule. 

Set off. 

Suit based on custom. 

Suit on title. 

—S. 11 —Might and ought—Alternative claims 

and reliefs. 

- Alternative cause of action—Omission to sue on 

effect. 

A person is not bound to sue on an alternative cause 
of action and failure to so sue in the former suit does 
not bar subsequent suit. ( Kinkhede , A. J. C.) GaNGA- 
PRASAD v. KODULAL. 103 I. C. 888 = 

A.I.R. 1927 Nag. 322. 

- Suit on title against defendant decreed—Plaint 

—■Possession under decree and subsequent dispossession by 
defendant Plaintiff suing again for Possession — 
Defendant pleading thekadari rights of possession*— 
Plea of defendant not barred. 

Plaintiff obtained a decree for possession on the 
basis of title of the suit property against the defend¬ 
ants and took possession under the decree, but he was 
dispossessed by the defendants. Plaintiff sued again 
for possession. The defence was that the plaintiff was 
not entitled to actual possession by ejectment of the 
defendants for the reason that the defendants were 
entitled to continue in actual possession of the property 
in suit by virtue of the rights of a thekadar: 

Held , that this plea in defence was not res judicata 
as the title on which the relief for possession in the 
prior suit was founded was proprietary title and to resist 
the same on the basis of thekadari rights would have 
been of no avail whatsoever, and an inquiry into and 
determination of such a plea in the prior suit would 

have intioduced the greatest confusion in the trial of 
the proper issue as to the proprietary title of the plain¬ 
tiff, and as the Court trying the previous suit could not 
have entertained a plea based on tenancy for want of 
jurisdiction. (Wazir Hasan and Pullan, JJ.) HaN- 
WANT RAM v. Ram HaraKH. 1 L. C. 277 = 

103 I.C. 802 = A.I.R. 1927 Oudh 341. 


sum which she had been held to hav4 , r6feiV t e2f ' 

Held the subsequent suit was not barred by limi¬ 
tation. (Mukerji and Boys , //.) KaNDHIAH SlNGH 
v. KUNDAN. 47 All. 561 = 87 I.C. 257 = 

23 A. L. J. 461 = A.I.R. 1925 All. 486. 

- Claim for the whole—Failure to claim a share 

I in the alternative — Effect. 

Where a person failed to assert in the alternative a 
claim to share and his claim for the whole is dismissed 
he or his heirs are precluded from claiming the share. 
A. I. R. 1923 Mad. 257, Foil. (Spencer , Offg. C. /.) 
Mahomed Esuf Rowther v. Sultan abdul 
Radar. 34 M. L. T. 147 = 78 I.C. 1055 = 

1924 M. W. N. 569 = A.I.R. 1924 Mad. 711 = 

47 M. L. J. 20. 

- When should be pleaded — Test. 

The test, whereby to determine whether the subse¬ 
quent claim ought to have been matter of attack in the 
previous suit is this; are the matters so dissimilar that 
their union might lead to confusion. Where the plaintiff 
might have, in the former suit, put in the claim, that 
he made in the subsequent suit as an alternative claim, 
and if he did so, there would have been no confusion,* 
and all questions relating to his title in the property 
would have been completely and finally determined. 
Held , he ought to have made the claim that he made 
in the subsequent suit as a ground of attack in the 
former suit, and for this reason, the subsequent suit 
must be held to be res judicata. Where plaintiff 
claims title to certain property, in proving his title to 
that property he ought to put forward all means of 
attack in his armoury. S. 11 omits all references to 
the cause of action. A plaintiff’s cause of action is a 
very different thing from his title ; the one being some¬ 
thing done contrary to a person’s interest which obliges 
him to seek the aid of the Court, the other being The 
proof that that something affords him a valid ground 
for relief. 20 Cal. 79 ; 25 Rom. 189, Foil. ( Moun* 
Kin , /.) MOUNG Ba THOW v. Ma UNIT. 

11 L. B. R. 451 = 72 I.C. 14= 2 Bur. L. J. 34 = 

A I. R. 1923 Rang. 122. 


- Pre-emption suil—Pre-emptor if bound to set up 

his own title in the alternative. 

In a pre-emption suit the plaintiff is not bound to plead 
alternatively that he is the sole owner of the property 
in suit and that the vendor has no title in it 
and his having not done so would not operate as a 
decision against his title under the law of res judicata. 
An alternative cause of action for an alternative relief 
is not a matter which should be made a ground of attack 
within the meaning of Expl. IV. (Ashworth, /.) ABID 
Husain v. Shafi Husain. 96 I. c. 71 = 

A.I.R. 1926 Oudh 545. 

- Suit to set aside sale on ground of non-receipt of 

consideration—Fhiding that consideration was partly 
paid—Subsequent suit for balance of purchase money 
not barred. 

Where, to ask for a certain relief in a suit would 
embarrass the trial of the suit or would place the plain¬ 
tiff in a false position, the plaintiff will not be bound to 
ask for that relief in the same suit but can bring 
another suit for the purpose. In the previous suit, the 
plaintiff asked for the setting aside of a sale deed 
.executed by her on the ground that she had not received 
any consideration therefor. The Court found that she 
had received • a part of the consideration money but 
held that on her returning the same within a certain 
time she was entitled to get back the property. The 
plaintiff then brought another suit for the recovery of 
the balance of the purchase money after deducting the I 


;—First suit under the Deccan Agriculturists' 
Relief Act (XVIII of 18/9), S. 10 -A, for a declaration 
that a sale was in reality a mortgage—Second suit for 

specific performance of an agreement to re-sell is not 
barred. 

The plaintiff sold the suit property to the defendant 
in 1906, and the defendant executed in his favour a 
“Satekhat” to re-sell the property to him at any time 
within twelve years. In 1911 the plaintiff filed a suit 
claiming to redeem the property alleging that the sale 
of 1906 was in reality a mortgage, and seeking the pro¬ 
tection afforded by S. 10 of the Deccan Agriculturists’ 
Relief Act. The suit failed. Subsequently the plaintiff 
sued for specific performance of the “Satekhat.” 

Held , that the second suit was not barred by res 
judicata. It was not incumbent on the plaintiff to sue 
in the alternative for specific performance in his redemp¬ 
tion suit and therefore it was not necessary to deter¬ 
mine in this suit whether he could have done so. The 
two suits were mutually inconsistent and if the plaintiff 
failed in proving the mortgage, he still had a number 
of years left, under the ‘Satekhat,’ within which he 
could have sued to get back the property on payment 
of the consideration mentioned in the ‘Satekhat.’ 
(Macleod, C. J. and Shah , /.) DOLA KHETAJI VaHI- 

vatdar v. Balya Kanoo Patel. 

24 Bom. L. R. 236 = 661. C. 815 = 46 Bom. 803 = 

A. I. R. 1922 Bom. 29. 

—S. 11—Might and ought—Cause of action. 
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_ Previous claim as kit lima operates as a bar to a 

sit <i sequent suit on the claim as a pat it ha. 

The causes of action based on an apatitha claim and 
based on a kittima claim are distinct, but they are not 
so dissimilar that their union in one suit might lead to 
confusion. The adjudication of the latter claim in a 
nrevious suit operates as a bar to bringing a subsequent 

Mdt on the former claim: 20 Cal. 79 (1>. C.); 2 L,B. R. 
224; 25 Bom. 189; 31 Mad. 385 and A. I. R. l92o P. C. 
S5 Ref ( Rutledges C. J. and Bmr.vn. /.) MAUNG 
Ba Thein v. MA than Myint. 5 Rang. 565- 

105 I. C. 586 = A. I. R. 1928 Rang. 9. 

__ Prior suit for damages for non deliver) Dis¬ 
missal-Bars a suit for delivery of goods. 

Where the defendant Railway Company had failed 
to deliver certain parcels consigned by the plaintiff and 
the plaintiff filed suits for damages for non delivery 

Wh ^"that h a d sSuent suit for delivery of goods was 

barred. (.Daniels and Ncavt. JJ.) N ’ 0l ' A1 l t 
r . p 22 A. L. J. 745- 

' 83 1 . C. 969 = 5 L R. A Civ. 580 - 

A. I. R. 1924 All. 849. 

—S. 11— Might and ought-Constructive res judi- 

_ Interlocutor y proceedings—Applicability to. 


The principle of res judicata in S. 11, Kxpl. 4, 
aoDlies to interlocutory proceedings in the same suit. 
(Kemp and Murphy , JJ.) RaOJI NAR.MNJI <_■ 

Ratansi KaNJI* a. I. R. 1930 Bom. 431. 

_ Subject-matter not the same—Not applicable. 

By a decision under 8. 104, Ben. Ten. Act, enhance¬ 
ment of rent was made on the ground of rise in the 
value of crops before 1898. In the suit under b. 30-B 
of the Act, enhancement was sought on the ground of 
rise in value of crops after 1898. The defence opposed 
enhancement on the ground that their jama was not a 
holding This plea was not heard and finally decided 

in the previous suit. . , , 

Held, that even if the question might and ought to 

have been made a defence in the former proceeding, 
the matter is not res judicata as the subject-matter of 
the S. 104 proceeding is not the same as that of the 
present suit, and the defendants are not barred from 
raising their defence to the claim for enhancement on 
the ground of constructive res judicata : 24 Cal. 711, 

Appr. A. I. R. 1925 P. C. 55, 29 Cal. 252 (P.C.), Ref. 

(Mitter /.) BlR BlKRAM KlSHORE v. RAJJAH. 

116 I. C. 637 = A. I. R. 1929 Cal. 201. 

-Where a matter which ought to have been made 

a ground of defence in the previous suit was not so 
made, it must be presumed that the matter was 
constructively in issue in that case and as such is res 
judicata in the subsequent suit: 12 P R. 1915 Foil. 

{Dalit Singh , /.) MUHAMMAD HUSSAIN v. GHULAM 
Bl 1171. C. 805 = 11 L. L. J. 97. 

__ Validity of will disputed in prior suit—Subse¬ 
quent suit against a specific provision of the will not 
barred. 

A suit was brought by S against P to recover certain 
funeral expenses of the testator on the basis of his will 
which made provision for his funeral expenses. In this 
suit the validity of the will was disputed. The will 
also contained a provision for 11 election” under certain 
conditions which was now in dispute in another suit 
brought by P against *S\ 

Held, that in the previous suit the validity of the 
whole will was in dispute but the specific plea against 
the provision for election in the will was not necessary 
in that suit and hence that suit did not operate as 


C.P. CODE (1908), S. 11 —Might and Ought- 
Defence. 

constructive res judicata against the present suit. ( Addi¬ 
son and Bhide, JJf) KlSHAN CHAND v. NARINJAN 

Das. 113 I. C. 298 = 10 Lah. 389 = 30 P. L. R. 562 = 

A. I. R. 1928 Lah. 967. 

- Execution—Order for substitution of Legal Re¬ 
presentative— Substitution not contested—Subsequent 
objection for Execution barred. 

When in execution the creditor applied for substitu¬ 
tion of the names of the brothers of the debtor as legal 
representatives in place of the debtors and notices were 
issued. Notices were refused and the Court made an 
ex parte order substituting their names. 

Held, that the Court by ordering their names to be 
substituted in fact decided in favour of the executabi- 
lity of the decree against the assets of the deceased in 
their hands. This order had therefore the force of a 
decree within the meaning of S. 47 and fixed them with 
liability to satisfy the decree as the legal representatives 
of the deceased debtor out of such property as might be 
proved to be his assets in their hands, and on the 
principle of constructive res judicata they are debarred 
from raising any objection to the execution of the 
decree on the ground that they were not the legal 
representatives of the deceased debtor and should not 
have been brought on record as such : Case law 
Referred. {Kinkhede, A. J. C.) TANIABAI v. RaNGA- 
N ath. 9N.L. J. 183 = 961. C, 963 = 

A. I. R. 1926 Nag. 476. 

- Irrelevant Pleas. 

Plea not directly relevant for the decision of the 
question raised in the suit need not be raised and in 
such a case there is no bar of constructive res judicata 
(Madhavan Nair, J.) P. MANICKYAM v. KODIMANGI. 

1924 M. W. N. 666 = 21 M. L. W. 204 = 

A. I. R. 1925 Mad. 226. 

- Applicability to execution proceedings. 

In regard to execution proceedings what is binding 
upon the parties is the point actually decided. The 
principle of Explanation IV of S. 11 has no direct 
application but in determining the exact effect of the 
point decided on the subsequent proceedings the 
principle cannot be altogether ignored. Where point of 
limitation was not raised in previous proceeding. . 

Held it could not be raised in another proceeding on 
same application. {Shah, Ag. C.J. and Fawcett, Jf) 

Gadigappa Chandrasappa v. Shideppa Guri- 
shedappa. 48 Bom. 638 = 26 Bom. L. R. 817 = 

83 I. C. 155 = A. I. R. 1924 Bom. 495. 

—S. 11 —Might and ought—Defence. 

Which could not be raised in Execution. 


Revenue from one of the co-sharers brought a suit for 
his share of the revenue and it was decreed that the 
amount payable every year should be recovered through 
Court if unpaid. Amounts remained unpaid twice and 
the same was realised in execution notwithstanding the 
objection by the managing Jagirdar that the Revenue 
was remitted by Government. In a subsequent suit for 
recovery of the revenue remitted and for declaration 
that the co-sharer was not entitled to his share for that 
period it was pleaded that it was barred under Ss. 11 and 

47. 

Held, that the suit was not barred under S. 47 or 
under s! 11 as neither the declaration nor refund could be 
claimed under previous decree. ( Madgcrvkar , /.) RaGHO 
Ravji Bharade V. Gopal Janardan. 

54 Bom. 162=31 Bom. L. R. 1415= 

A. I. R. 1930 Bom. 132. 

- Prior suits for Redemption and on t respas 

Right to specific performance mailable but not raised 
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C. P. CODE (1908), S. 11-Might and Ought- 

Defence. 

Subsequent suit not barred. 

The failure of a party to plead in defence of a suit 
against him for redemption and another for damages 
for trespass that he was entitled to specific performance 
against the plaintiff in respect of these properties does 
not bar a suit for specific performance at his instance 
for, though he might have taken such plea, it was not 
obligatory upon him to do so ; A. I. R. 1924 Mad. 271 
(F. B.), Expl. {Venkatasubba Rao and Madhavan Nair , 
//.) PACHAN v. Kunhandi. 

A. I. R. 1930 Mad. 539. 

- Defendant in possession must resist claim on all 

possible grounds. 

A defendant in possession is bound to resist a claim 
on all grounds that it is possible for him on his 
knowledge at the time to bring forward. 11 M. I. A, 
50, Foil. (Shadilaf C. J. and Le Rossi gnof J.) 
ROSHAN V. Nigahia. 7 Lah. 40 = 27 P. L. R. 209 = 

94 I. C. 27 = A. I. R. 1926 Lah. 162. 

-Ex parte decree — Rent suit — Omisiion to raise 

defence — B. T . Act , Ss. 29 and 147— Effect of. 

Ex parte decree in prior suits in which no issue was 
raised as to the rate at which the rent was payable by 
defendant and there was no decision with regard to 
such rate do not operate as res judicata in favour of 
the plaintiff’s landlords. 16 Cal. 300, Ref. Even though 
the defendant did not take in the previous rent suits 
the defence under S. 29 of the B. T. Act he can raise it 
in a subsequent suit for rent as there cannot be an 
estoppel against a statute. (Su hr award y and Cuming , 

//.) Nafar Chandra Pal Choudhury v. Bhusi 
Malla. 65 I.C. 581. 

—S. 11—Might and ought—Grounds of attack. 

- Former suit in ejectment finding that they lucre 

co-sharers—Second suit to prevent defendants from 
obstructing joi?it user—Not barred. 

Where a former suit by plaintiffs against the defen¬ 
dants, on the ground that the latter were trespassers, 
was dismissed on the finding that both the parties were 
co-sharers in the property, a second suit by plaintiffs 
recognizing the defendants to be co-sharers but contend¬ 
ing that they were not entitled to build upon the joint 
land so as to exclude the plaintiffs from using it along 
with the other co-sharers is not barred inasmuch as, 
although, the matter forming the ground of attack in 
the second suit might have been made a ground of 
attack in the former, the plaintiffs w’erenot bound to do 
so. ( Shadi Lai , C. J. and Broadway , /.) ABIDUDDIN 
i. Bisharad Ali. 8 Lah. 308 = 1031. C. 494 = 

28 P. L. R- 432 = A. I. R. 1927 Lah. 505. 

- Fresh legal relation. 

A previous suit for possession against the defendants 
as trespassers was dismissed as it was found that the 
defendants were in possession for more than 12 years 
as tenants. A subsequent suit after giving the requisite 
notice was brought against the tenants. 

Held , that the legal relation put forward in the 
subsequent suit being different from w T hat was alleged 
in the previous one the subsequent suit was not barred 
because it could not be said of any matter that it ought 
to have been set up as a ground of attack in the former 
suit if its introduction would have been incongruous to 
the matter of that suit: 29 All. 331 (P. C.) and 35 All. 
227 (P. C.), Ref. ( Mukerji and Guha , J J.) RaJANI 
Kanta Saha v. Arjun Chandra Chakravarty. 

51 C. L. J. 571=A. I. R. 1930 Cal. 588. 

U . P. Land Revenue Act , S. Ill —Partition of 
Mahal—Failure to raise all grounds — Effect . 

The law clearly imposes a duty upon each co-sharer to 
put foward any ground of claim or defence involving a 


C.P. CODE (1908), S. 11—Might and Ought- 
Knowledge of facts. 

question of proprietary title in the matter of the parti¬ 
tion of the mahal. It follows, on general principles, 
that if a co-sharer omits to make any objection, which 
he is required by law to make, it must be deemed that 
he had made it and that under Cl. (c) of sub-S. (1) of 
S. Ill it must further be deemed that the Collector had 
proceeded to inquire into the merits of the objection 
and had decided them within the meaning of sub-S. (3) 
of the same section. ( Dalai and IVazir Hasan , A.J.Cs.) 

Baij Nath Singh v. Rajju Singh. 

12 O.L.J. 571 = 2 O.W.N. 872 = 91 I.C. 583 = 

A.I.R. 1926 Oudh 101. 

- A ground of attack which must have been but was 

not referred to in plaint cannot be the basis of another 
suit. 

Where the plaintiffs in a previous suit based their claim 
on nearness of kin, but did not mention the family 
custom but for the proof of which, the nearness could 
not be proved and the suit therefore failed. 

Held , that they cannot bring a fresh suit basing 
their claim on the family custom. (Lord Phillimore.) 

Fateh Singh v. Jagannath. 521. A. 100 = 

6 L. R. P. C. 50 = 911. C. 280 = 12 O. L. J. 117 = 

2 0. W. N. 25 = 47 All. 158 = 27 O. C. 334 = 
27 Bom. L. R. 725 = 29 C. W. N. 749 = 
23 A. L. J. 739 = 22 M. L. W. 58 = 
A. I. R. 1925 P. C. 55 = 48 M. L. J. 64 (P. C.). 
- Dnmoral debts. 

First suit for declaration that debts were not 
binding on ground of no necessity—Second suit to avoid 
sale for those debts on ground of immorality is barred, 
because the present kind of attack, namely, that the 
debts were tainted with immorality ought to have been 
made a ground of attack in the previous suit if the 
plaintiff wanted to avoid the sale of family property. 

(Gckul Prasad and Stuart , J J .) BADRI PRASAD v. 

mohar Singh. 651. C- 511 = 

A. I. R. 1923 All. 231. 

- Terms of puttah. 

The decision of the question as to the proper 
terms of a puttah in respect of one fasli is res judicata 
for subsequent faslies also. Any ground of attack or 
defence which by virtue of the Expln. 4 to S. 11 of the 
C. P. Code is'deemed to have been directly and substan¬ 
tially in issue in a suit, must also be deemed to have 
been heard and finally decided adversely to the party 
who failed to raise it. 37 Mad. 70 F.B., Foil. (Sadasiva 
Aiyar and Napier , JJ.) KUPPUSWAMI MUDALI v. B. 

Subba Naidu. 62 I. C. 501 = 13 M. L. W. 307. 

- Inconsistent grounds. 

Before any argument can be advanced on the langu¬ 
age employed in Expln. 4 of S. 11, it must be esta¬ 
blished to the satisfaction of the Court that the matter 
not only might have been made a ground of defence or 
attack in such former suit but further that it ought to 
have been so made. 

Where the evidence in support of one ground is such 
as might be destructive of the other ground, the two 
grounds need not beset up in the same suit. 35 Bom. 
507, Foil. (Das and Adami, JJ.) RAMAN CHOUBEY 
v. Bacha Misir. 60 I.C. 393 = 2 P.L.T. 285= 

A.I.R. 1921 Pat. 326. 

—S. 11—Might and ought—Knowledge of facts. 

- Pre emption suit against one only of the alienees 

—Mistake of fact — Decree—Resistance of alienees not 
impleaded—Subsequent suit for possession or refund. 

The pre-emptor impleaded in his suit one of the four 
brothers—alienees of the property purchased due to a 
mistake of fact. His suit was decreed, and the entire 
consideration having been realised by the alienee who 
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c. P. CODE (1908), S. 11— Might and Ought 
Knowledge of facts. 


C.P. CODE (1908), S. 11—Might and Ought- 
Mortgage suit—Mesne profits. 


was impleaded, he was given formal possession. . But 
the pre-emptor’s application for mutation was resisted 
by the three brothers of the alienee, who were not im¬ 
pleaded and their objection was allowed except for 
1 /4 share of the alienee who was impleaded. The pre¬ 
sent suit was brought for the possession of the property- 
released in favoui of the three brotheis or in the alter¬ 
native for a proportionate refund of the pre-emption j 
money. It was found that the four brothers were sepa- 

rate. . 

Held, S. 11 has obviously no application and the 

suit was not barred. (Kanhaiya Lai , /.) RAM BALI 

Singh v. Shiam Sunder Misir. 

A. I. R. 1922 All. 475. | 


- Grounds of attack. 

The defendants in the subsequent suit were the 
plaintiffs in the previous suit, which was for the re¬ 
covery of possession of the suit properties. The claim 
in the previous suit was based on the ground that the 
properties belonged to G , and G had released his rights 
in plaintiffs’ favour. In second appeal in that suit it 
was found that G and his wife A jointly owned the pro¬ 
perties and the lower Court was ordered to join the 
daughters of G and A and pass a decree for joint posses¬ 
sion, and the lower Court passed a decree accordingly. 
In the sub>equent suit the question was whether the 
daughters of G and A would lie prevented from claim¬ 
ing any interest in the properties by virtue of an arrange¬ 
ment brought about by G after the death of A. 

Held , that the point as to the arrangement ought to 
have been raised in the previous suit and it was res 
judicata : A.I.R. 1925 P.C. 184, Dist. (Droadoss and 
Sundaram Chetty , //.) MARIMUTHU GOUNDAN 
V. MUNIAMMAL. 

24 M. L. W. 812 = 99 I. C. 525 = 

A.I.R. 1927 Mad. 120. 


- Status of defendants. 

In a suit for ejectment, the defendants contended that 
they were not under-raiyats but occupancy raiyats. It 
appeared that in a previous suit the plaintiffs had un¬ 
successfully sought to eject the defendants as trespass¬ 
ers. The status of the defendants was however left 
open in that suit. 

Held that the derision as to the status of the defend¬ 
ants ought to have been decided in the previous suit and 
that the later suit was barred by res judicata. (S. A'. 

Ghose, j. ) Hara Chandra Mistry v. Bhagabat 
Manual. 34 C.W.N. 442. 


—S. 11—Might and ought—Mesne Profits. 

- Suit for possession and mesne profits —Decree 

silent as to mesne profits—Subsequent suit. 

In a suit for possession of certain land and future 
mesne profits a decree was obtained for possession of the 
land. On execution of the decree, decree-holder obtain¬ 
ed possession of the land and then brought a suit for 
mesne profits for the period between the date of the 
prior suit and the date on which he obtained possession 
of the land through Court in execution of the decree ob¬ 
tained in previous suit. A preliminary objection was 
raised that the claim for mesne profits was barred by 
S. 11, as there was a prayer in the previous suit for 
future mesne profits and as the decree in that suit was 
silent in regard to mesne profits. 

Held , that the suit was not barred by S. 11. 41 Mad. 
188 ; 40 All. 292, Foil. ; 44 Bom. 954, Diss from. ( Mit- 
ter , /.) BlPUL BEHARI v. NIHIL CHANDRA. 

33 C.W.N. 943 = A. I..R. 1929 Cal. 666. 

-- Redemption suit. 

Mesne profits from the date subsequent to the decree 
when the money is paid into Court by the mortgagor can¬ 


not be had in the redemption suit itself. Where the re¬ 
demption suit, a claim for mesne profits is withdrawn a 
subsequent suit for mesne profits from the date of pay¬ 
ment after the decree up to the date of delivery of pos¬ 
session is not barred by O. 23, R.l or O. 6, R. 1 or S.ll 
of theC. P. C. 14 C. W. N. 1001, Foil. ( Rankin and 
Mukerjee, //.) SUDHANYA KUMAR BOSE v. SUS- 
HILABALA BOSE. 

85 I. 0. 547= A. I. R. 1926 Cal. 178. 

- Suit for possession—Future profits not claimed — 

Subsequent suit if barred. 

Where, in a suit for possession, future mesne profits 
have not been claimed, a subsequent suit for the same 
is not barred as both in Section 11 as well as Order 2, 
Rule 2, the issues and claims referred to are those ari¬ 
sing out of the cause of action and not those arising out 
of some possible future cause of action. {Dawson-Mil¬ 
ler, C,J. and Foster, J.) RAMJANAM SlNGH v. KHUB 

lal Singh. 

6 P.L.T. 78 = 80 I. C. 710 = A.I R. 1925 Pat. 145. 

- Omission to sue for in a suit for possession — 

Effect. 

Omission to sue for mesne profits prior to the date of 
the suit where plaintiffs sue for possession of immove¬ 
able property does not bar the second suit against the 
same defendants for those mesne profits. ( Macleod, C. 

J, and Shah, /,) RAMCHANDRA ADARAM AGARWALA 

v. lodha Gouri Bhadbhunji 

26 Bom. L.R 288 = 801. C. 259 = 

A. I. R. 1924 Bom. 368. 
—S. 11—Might and ought — Mortgage suit—Con¬ 
tribution. 

- Claim to—If can be raised in a redemption — 

Suit. 

When a suit for redemption is instituted there is no 
cause of auction for claiming proportionate amount 
from those who represent the equity of redemption in 
part of the property mortgaged, other than that belong¬ 
ing to the plaintiffs in the redemption suit. The claim 
to contribution can only be made after the entire mort¬ 
gage-money has been paid off. So the plaintiffs in the 
redemption suit redeeming the whole mortgage and 
claiming possession of the part for which the equity of 
redemption is held by them, but not claiming possession 
of the property for which the equity of redemption is 
held by the defendants in the subsequent contribution 
suit, are not barred from claiming contribution in a 
subsequent suit by res judicata. ( Niamatullah and 
Ben net, J J.) SABIR HUSAIN v. RIASAT GHANS. 

1929 A.L.J. 1162 = A. I. R. 1929 All. 696. 

- Final decree for sale cannot bar redemption suit . 

| In a suit by the mortgagee for sale the question whe¬ 
ther the mortgagor has the right to redeem is not puti n 
issue. In such a suit the questions for determination 
are whether there is a mortgage and what is the amount 
due to the mortgagee. So, where a final decree for sale 
is passed in a suit on mortgage, but it is not executed 
for more than 3 years, S. 11 cannot bar a subsequent 
1 suit for redemption by the mortgagor. 43 Bom. 334, 

! Foil. {Devadoss, /.) N. NAGASAMI IYER v. T. ELLA- 

RAGAN. 86 I. C. 527 = A. I. R. 1925 Mad 1191. 

— S. 11 & O. 34, R. 7—Might and ought— Mort¬ 
gage suit—Mesne profits. 

- Between date fixed in A*. 7 of O. 34 and actual 

delivery of possession. 

A mortgagor suing for redemption must bring into 
account all moneys due to either party in connexion with 
the mortgage up to the day fixed under R. 7. But he is 
neither obliged, nor is he entitled to have any items of 
later date, e.g. y mesne profits of the period between this 
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C.P. CODE (1908), S. 11—Might and Ought- 
Mortgage Suit—Paramount title. 


■date and the actual delivery of possession brought into 
account, for which therefore a separate suit is maintain¬ 
able. 14 C.W.N. 1001, Rel. on. Mesne profits accruing 
after the date of payment made according to a decree 
passed under O. 34, R. 7 can be the subject of a sepa¬ 
rate suit. (Case-law fully discussed.) (Simpson, A. J. 
C.) ABU JAFAR V. RaGHOINDRA PARTAB SAHAI. 

2 O.W.N. 826 = 91 1.C. 258 = A.I.R. 1926 Oudh US. 
—S. 11, Expl. 4 — Might and ought — Mortgage 
suit -Omission to plead. 

- Properties not covered by mortgage included in 

suit and obtained delivery of in execution of decree — 
Mortgagee cannot sue on the ground that properties were 
not included in the mortgage. 

Where mortgagor includes certain properties in his 
suit for redemption and obtains delivery of them in exe¬ 
cution of redemption decree, the mortgagee cannot bring 
a subsequent suit on the ground that some of the pro¬ 
perties so delivered were not comprised in the mortgage i 
and were wrongly delivered, S. 11, Cl. 4 is a bar to such , 
suit. 22 All. 442, Dissented from. ( DevaJoss , / ) U. 

Peda Appala Naidu v. U. Appala Naidu. 

87 I.C. 711 = A.I.R. 1925 Mad. 1148. 
- S. 11—Might and ought—Mortgage suit—Origi- j 
nal consideration. ! 

- Suit on subsequent mortgage—Mortgage held in - j 

valid—Failure to fall back on original consideration j 
—If bars a suit on prior mortgage. j 

Where a subsequent mortgage is substituted for a prior : 
mortgage and the mortgagee sues on the subsequent mort- , 
gage, but the subsequent mortgage is held to be invalid I 
for want of legal attestation, mortgagee’s failure to fall 
back on the prior mortgage in the same suit does not bar 
a second suit on the prior mortgage if he was ignorant of 
the defect in the second mortgage at the institution of 
the first suit, ( Kinkhade, A.J,C.) VENKAT RAO v % 
GanPAT. 98 1. C. 695 = A.I.R. 1927 Nag. 83. 

—S. 11—Might and ought—Mortgage suit—Para¬ 
mount title. 

- Plea of res judicata in respect of. 

The plea of res judicata, in respect of a paramount 
title cannot be set up against a person who happens to 
be a party in a mortgage suit in a different capacity 
unless the paramount title has been expressly the sub- j 
ject of controversy and there has been an actual deci- i 
sion in respect of it. 33 Cal. 425 ; 40 All, 584 ; A,I,R, j 
1920 P.C, 81 and A, I, R. 1929 Oudh 463, Rel, on, 

( Stuart , C.J. and Srivastava , /,) MEHDI ALI v , 

Walayat Husain Khan, 7 O.W.N, 25 = 

121 I.C. 277 = AXE. 1930 Oudh 97. 

-Where in a mortgage suit brought for realization 

of the mortgage security, and the barring of the equity of 
redemption a party, who is Impleaded as defendant by 
virtue of his interest in the equity of redemption and 
not in his other distinct capacity as possessing a para¬ 
mount and independent title to the mortgaged property 
does not appear and the claim is decreed, he is not 
precluded by res judicata from setting up his indepen¬ 
dent and paramount litle in a subsequent suit. 38 C. L. 
J. 183, Dist, ; 12 Cal. 414 ; 8 C.W.N. 365 ; 23 C. LJ. 
587 ; 40 All, 584 ; A,I,R, 1927 Mad. 301 ; 20 Cal, 79 ; 
A, I, R, 1924 Cal, 138 ; A, I. R. 1920 P, C. 81. Ref. 

(Cuming and Pearson, //.) ASMATULLAH PRAMA- 
NIK V. GaMI PRAMANIK. 33 C. W. N. 659 = 

A.IR. 1929 Cal 672. 

- Decision as to—When res judicata. 

As a general rule a paramount title cannot be 
drawn in controversy in a mortgage action. But if a 
defendant in a mortgage suit sets up a paramount title 
and without objection goes to trial upon that issue, nei¬ 


ther party can afterwards say that the issue was irrele¬ 
vant, 12 Cal, 414 Rel, on, (Das and Rowland , J J.) 
Sadhu Behera v, Dibakar Tarai. 

10P.L.T. 645 = 121 I. C. 353 = A.I.R. 1929 Pat. 678. 

- Defendant's failure to establish his priority — 

i Decision res judicata. 

Where a plaintiff in a mortgage action alleges a dis¬ 
tinct case in his plaint in derogation of the priority 
: which may be claimed by the defendant and seeks in his 
! suit to displace that prior title and postpone it to his 
own, it is incumbent upon the defendant to establish 
his priority, and if he fails to do so, he will not be al¬ 
lowed to try that question in a subsequent suit of his 
own. (Das and Rowland, JJ ,) SADHU BEHERA v. 

Dibakar Tarai. 10 P.L. T. 645 = 121 I.C. 353 = 

A. I. R. 1929 Pat, 678. 

- Deft . if should set up such title. 

There is no rule of law that a defendant being a 
subsequent incumbrancer or the purchaser of the equity 
of redemption is bound to set up as a defence that he 
has also a paramount title. If in such a suit he does 
not invite the Court to decide the question of his prio¬ 
rity, he will not be precluded from raising the question 
of his priority in a suit of his own. A. I. R. 1920 P. C. 
81, Rel. on ; A. I. R. 1916 P. C. 18. Expl. and Rel. on. 
A. I. R. 1924 Cal. 138 Dis, from; 8 C. W. N. 365, 
Expl. 24 All. 429, Dist. (Das and Rowland, J/.) 
Sadhu Behera v. Dibakar Tarai. 

10 P. L. T. 645= 1211. C. 353 = 
A. I. R. 1929 Pat. 678. 

- Vendee from the mortgagor before and after 

mortgage—If bound to set up his prior title. 

Where a portion of the mortgaged property was sold 
to a person prior to the mortgage and another portion 
was sold to the same person subsequent to the mort¬ 
gage and the mortgagee in his suit to enforce the mort¬ 
gage impleaded the purchaser only as subsequent pur¬ 
chaser without attacking his prior purchase and obtain¬ 
ed an ex parte decree, the purchaser will not be de¬ 
barred from raising his prior title by a subsequent suit. 

; A. I. R. 1920 P. C. 81. A.I.R. 1923 Pat. 290 and 1 Pat. 
L. T. 629, Rel. on,; A. I. R. 1924 Cal. 138 and 19 C. 
W. N. 942. Doubted and Dist. (Courtney Terrel , C. 
/.) Koi Sahu Atul Krishna. 

9 Pat. 118 = 119 I. C. 829 = A. I. R. 1929 Pat. 333. 

- —Person setting up joined but not raising the 

question — Effect. 

There is a difference between mortgagor’s suit for re- 
' demption and possession and mortgagee’s suit for sale, 
i In a suit by mortgagee for sale, a person claiming adver¬ 
sely both to the mortgagor and mortgagee may be joined 
i but such person is not bound to raise the question rela¬ 
ting to the paramount title; A. I. R. 1924 Cal. 138, 
Diss. from ; 9 M. L. T. 173, Dist.; A. I. R. 1927 Mad. 
301, Affirmed. (Ramesam and Odgers, //.) VENKATA- 
NARAYANA z>. T. RAMANNA. 106 I. C. 574 = 

A. I. R. 1927 Mad. 945. 

I 

- Person claiming party to mortgage suit but not 

asserting his title — Effect. 

A person claiming adversely to the mortgagor 
and mortgagee is not a necessary party to a mortgage 
suit but if he is made a party, the Court has discretion 
| whether to adjudicate on his title or not and therefore if 
such party fails to assert his title he is not barred by 
S. 11, Expl. 4, from doing so in a subsequent suit. Case- 
law discussed. ( Devadoss , /.) RAMANNA v. VeN- 
KATANARAYAN. 25 M. L. W. 238 = 

38 M. L. T. 20 = 99 I. C. 468 = 
A. I. E. 1927 Mad. 301 = 52 M. L. J. 52. 
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c. P. CODE (1908), S. 11 —Might and Ought — 

Mortgage suit—Paramount title. 


C. P. CODE (1908), S. 11—Might and Ought- 
Mortgage suit—Prior Mortgagee. 


- Effect, 

The rule thet a question of paramount sale cannot be 
investigated in a mortgage suit is subject to exception. 
5 C. L. .!. 95, Kef. The plaintiff had a two fold cha¬ 
racter. As purchaser of equity of redemption, he was 
properly before the Court; as a settlement holder from 
the superior landlord, he could set up a defence that 
the mortgage could not be enforced against the property 
in his hands. He did not take that defence and the 
result was that a decree was made for sale of the mort¬ 
gage property in his presence. The decree is operative 
against him and he would not be allowed to challenge it 
in a separate suit. 8 C. W . N. 365, Foil, {Mukcrjee 
and Chotvnr , //.) SKI MANTA SEAL v. HlNDU- 
BASINI Dasi. 76 I. C. 517-38 C. L. J. 183 

A T T5 1QO/1 1 XX 


-If a person joined as defendant in a mortgage 

suit has a title paramount to that of the mortgagor he 
is not bound to set up such a title by way of defence to 
the mortgage suit, and his omission to do so will not 
therefore render the question of his litle res judicata 
against him. ( Prideaux , A. /• C .) HEM RAJ t\ 
SUKYABHAN. 78 I. C. 118 = A. I. R. 1924 Nag. 408. 

—S. 11-Might and ought—Mortgage suit—Prior 
and Puisne mortgagees. 

- Suit by Puisne mortgagee—Decree m—U hen 

Res judicata. ! 

Under O. 34, R. 1, a prior mortgagee is not a neces¬ 
sary party to a suit for sale brought by the puisne mort¬ 
gagee and whether he is a party or not his rights are 
unaffected by any decree which may be passed in en¬ 
forcement of the puisne mortgage. Under these circum¬ 
stances unless the prior mortgage is made a party to the 
suit of the puisne mortgagee and his rights are attacked 
and adjudicated upon adversely to him with reference to 
his prior mortgage the question of res judicata cannot 
arise in a subsequent suit between the same parties or 
those claiming through them, A. I. R. 1920 P. C. 81, 
Rel. on. {Niamatullah and Ben net, //.) RAM PAR- 
TAB Pandey z/.*LalU Pandey. A.I.B. 1930 All. 163. 

-S. 11 —Might and ought-Mortgage suit—Prior 
mortgagee. 

- Plea of res judicata against — When arises. 

To raise the plea of res judicata against prior mort¬ 
gage it is necessary for the subsequent mortgagee as 
plaintiff in the former suit to allege a distinct claim in 
the plaint in derogation of the prior mortgage, 20 All. 
110 (F. B.), 10 A. L. J. 149; 34 All. 599 ; and 39 Cal. 
527 (P. C.), Foil. A. I. R. 1920 P.C. 81. List. {Dalai, 

/.) Mushtaq Ahmad v. Afjal Begam. 

117 I.C. 820 (All.). 

- —Made a party—Compromise between the mortga¬ 
gors and the subsequent mortgagee alone — F.ffeet. 

A > a mortgagee sued the mortgagors and B , a prior 
charge holder on the property. The suit ended in a 
razinama decree, and although B was not a party to the 
razinama, showed his willingness to the decree being 
based on the razinama without trying to make any pro¬ 
vision for his charge. The decree provided that the 
mortgagors should pay certain amount of money to A 
and further a charge was created in favour of A on 
some of the property. 

Held ; that the decree was not on the mortgage on 
which A sued but it created only a new charge in favour 
oiA. And although B (\id not object to that decree 
being passed, B was not debarred from enforcing his 
charge which was prior to A* s. {Jaekson and Petlly, 
//.) Arumugasamy Nadar v. K. G. Maniaga- 
raR. 29 M. L. W. 609 = 117 I. C. 302= 

A. I. R. 1929 Mad. 379 = 56 M. L. J. 295. 


- Prior Mortgagee who is also puisne mortgagee 

impleaded in suit by mesne mortgagee as subsequent 
mortgagee—No contest as to prior mortgage—Prior 
mortgagee's rights arc not barred by its judicata — C. 

P.C., 6. 34, R. 12. 

If a prior mortgagee with a paramount title who is. 
also a puisne mortgagee is impleaded in a suit by a 
mesne mortgagee as a subsequent transferee and there is 
no contest in that suit regarding the prior mortgage, the 
right of the prior mortgagee is not lost to him. if, 
howevei, there is controversy about the prior mortgage 
and that controversy is decided against him whether by 
actual decision or in default, his remedy is barred as 
res judicata. A. I. R. 1920 P.C. 81 and A. I. R. 1929 
Oudh. 88 Folk {Misra and Pullan, JJ .) ABDUL 
Wahid u. ali Husain. 4 Luck. 250 = 

6 O.W.N. 1 = 115 I.C. 833 = 
A.I.R. 1929 Oudh 463. 

- Rights of—Not impugned in a suit by the puisne 

mortgagee—No res judicata. 

The puisne mortgagee brought a suit on his mortgage 
and impleaded the prior mortgagee who had obtained a 
decree on his own mortgage. The rights of the prior 
mortgagee as decree-holder were not impugned by the 
puisne mortgagee and hence they were not put in issue 
and a decree was passed. The prior mortgagee in 
execution of his decree himself purchased the properties. 

In execution of the decree of the puisne mortgagee he 
applied under O. 21, R. 66, objecting to the sale of the 
properties purchased by him. 

Held, that his claim was not barred by res judicata 
47 Cal. 662 (P.C.), Rel. on. {Wallace and Madhavan 
Nair, J J.) THAREEKUTTI HaJI v. M. ISANAN* 

99 I.C. 658 = A. I. R. 1927 Mad. 431. 

- Impleaded in a suit by puisne mortgagee—If 

bound to set up his prior charge. 

If the prior mortgagee is impleaded in a suit by the 
puisne mortgagee without his priority being recognised* 
he is bound to set up his prior charge as a ground of 
defence under Explanation 4, S 11 C.P.C. to the suit. 
Otherwise the mortgagee will obtain a deciee entitling 
him to bring the entire property to sale and not merely 
the equity of redemption. ( Daniels, J.) KUNDAN 

Lal v. Jagat Ram. 75 I. C. 108 = 

A. I. R 1924 All. 927. 

- Priority set up but negatived—Objection in 

Execution proceedings — I f can be raised. 

Where the third mortgagee sued second mortgagee 
and claimed priority by subrogation due to discharging 
first mortgage and second mortgagee simply asserted 
his mortgagee rights and pleaded discharge but an issue 
as to second mortgage being genuine was wrongly fram¬ 
ed and decided against him while the decree exempted 
expressly only the rights of other defendants. 

Held, the decree destroyed the rights of the second 
mortgagee though plaintiff failed to prove priority by 
subrogation and the decree only purported to pass the 
right of the mortgagor on date of third mortgagee but 
this destruction of rights applied only to property with 
respect to w hich second mortgagee specifically asserted 
his rights and not other property though covered by the 
same second mortgagee. {Spencer and Vcnkatasubber 

Rao, jj .) p. Sami Gurukal v. Thirupathiya 
Pillar ' 72 I.C. 798 = 18 M.L.W. 288 = 

A.I. R. 1924 Mad. 193. 

— Prior mortgagee impleaded by puisne mortgagee 
asserting himself to be prior — Deft, filing written 
statement only—Decree operates as res judicata. 

Defendant puisne mortgagee made plaintiff prior 
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C. P. CODE (1908), S. 11—Might and Ought— 
Mortgage suit—Redemption. 

mortgagee a party to his mortgage suit and set up a pie i 
that he was the prior mortgagee. Plaintiff did nothing 
beyond making a written statement, to prove that he 
was prior mortgagee. Decree directed that, in the 
event the defendants in that suit including the present 
plaintiff failed to pay the decree amount, the property 
be sold. 

Held, the decree operated as res judicata against 
plaintiff in his suit on his mortgage. ( Das and Hu/want 
Sahay, JJ.) LAL BlHARI SlNGH v. GuR PRASAD 
Singh. 4 P.L.T. 108=71 I.C. 948 = 

1923 P.H.C.C. 118= 1 Pat. L. R. 238 = 

2 Pat. 435 = A. I. R. 1923 Pat. 290. 
—S. 11—Might and ought—Mortgage suit—Re¬ 
demption. 

- Prior suit for sale before T.P . Ait-Decree Un¬ 
executed-Subsequent suit for redemption not barred. 

A decree obtained by the mortgagee before the 
Transfer of Property Act came into force, to recover 
the mortgage-debt by sale of the mortgaged property, ! 
which remains unexecuted does not bar a subsequent 
suit by the mortgagor instituted within the period of 
limitation to redeem the mortgage, on the ground of 
res judicata. 16 Bom. 134 ; A. I. R. 1923 Bom. 300; 
39 Bom. 41 ; 43 Bom. 334 ; 43 Bom. 703 and A. I. R; 
1928 Bom. 67, Ref. 7 Bom. 467 ; 10 Bom. 461 (P. C.). 
13 Bom. 567 ; 23 Bom. 592 and 39 Mad. 896, Dist. 

(Mirza and Broomfield , JJ.) BADRUDDIN ABDUL 

Rahim Mukhari v. Sitaram Vinayak apte. 

A. I. R. 1930 Bom. 401. 

- Decree in —Res judicata. 

A mortgaged land originally belonged to two widows 
and on their death was mutated in favour of the village 
proprietary body including the mortgagee. A suit con¬ 
testing the mortgage being dismissed, some members of 
proprietary body filed a suit for redemption. A prelimi¬ 
nary decree was granted but was not executed. On 
partition taking place the land under mortgage fell to 
certain persons who instituted suit for redemption. The 
defendant mortgagee pleaded that entire village pro¬ 
prietary body were not entitled to succeed the widow 
and claimed a charge on property. 

Held , that the previous suit operated as res judicata 
both as regards right to redeem and amount due on 
mortgage. The right of the proprietary body to succeed 
to the estate of the widow was never questioned by the 
mortgagee in the previous suit and this ought to 
have been made a ground of defence in previous suit 
and would be deemed to be finally decided against the 
mortgagee. (Shadi Lai , C. J. and Tapp , /.) Jin 

Dial v. Harnam. - 121 1, c. 180 = 

A.I.R. 1930 Lah. 423. 
—S, 11—Might and ought—Mortgage suit— 
Separate money bond. 

* It cannot be contended that a mortgagee holding a 
separate money-bond against a mortgagor is under any 
obligation to enforce the money bond along with the 
mortgage, or even to refer to its existence in his plaint 
seeking to enforce the mortgage. 38 Mad. 927 and 39 
Bom. 138, Dist. (. Madhavan A r air , /.) RAJAGOPALA- 

chariar v. Thiagaraya Mudali. 

86 I.C. 481 = A. I. R. 1925 Mad. 991. 

—S.ll, Expl. 4—Might and ought—Mortgage suit 
—Sub-mortgagee. 

It is not incumbent on the sub-mortgagee to claim 
payment in a redempclon suit by a puisne mortgagee. 
By failing to do so he risks his own security but he 
cannot be barred from bringing a suit against his own 
mortgagor to recover the sum advanced by him. The 
first suit does not also operate as res judicata when the 

D. D.—VoL. 1—82 


l C. P. CODE (1908), S. 11—Might and Ought— 
i Mortgage suit—Two Capacities. 

matter in issue (that the sub-mortgage was fictitious) in 
the suit was not brought to the knowledge of the sub- 
i mortgagee whose presence was not compulsory at the 
! hearing. 15 Bom. 692 and 28 All. 638, Dist. {Pu/lan r 

J.) Jagannath z/. Sheo Shankar. 

6 O. W. N. 851= A.I. R. 1929 Oudh 455. 

i —S. 11, Expl. 4 and S. 47—Might and ought— 
Mortgage suit—Prior and subsequent mortgage. 

- Sale under prior mortgage—Deposit by subse¬ 
quent mortgagee and application to reserve rights under 
his mortgage—Latter prayer rejected—Sait on his 
mortgage it not barred. 

The plaintiff had deposited Rs. 4,500 to release from 
Court Sale, held under a previous mortgage, the pro¬ 
perty included in his hypothecation bond. His appli¬ 
cation to reserve his rights thereunder had been rejected 
but he preferred no appeal. He instituted a suit later 
on for the recovery of the same. Held there was no bar 
to the suit either under S. 11 or S. 47 of the C. P. 
Code. S. 47 does not apply because the question raised 
in the suic cannot be said to relate to the execution dis¬ 
charge or satisfaction of a decree. S. 11 t,Expl. 4) does 
not apply because in the previous suit on a prior mort¬ 
gage, all that the present plaintiff as defendants in 
that suit, could have done was to bring to the notice of 
the Court his own hypothecation bond and this was 
done ; no furl her relief could have been asked from 
him. Sri Gopal v. Pirthi Singh (24 All. 429), Dist. 

(Abdul Ruoof and Abdul Qadir , JJ.) RaHIM-UD-DIN 
V. SHAFGAL ULLAH. 81 I. c. 301 = 

A. I. R. 1922 Lah. 358. 

- Prior suit in ejectment by purchaser from prior 

mortgagee No bar to a suit by the subsequent mortgagee 
for redemption. 

M hilst in a suit for foreclosure, a subsequent mort¬ 
gagee must be prepared to pay the money or be- 
foreclosed, he need not seek to redeem in a suit for 
ejectment. The mere existence of a light to redeem is 

not a defence to a suit for ejectment. A prior suit for 
ejectment by purchaser from the prior mortgagee against 
the subsequent mortgagee is no bar to a suit by the sub¬ 
sequent mortgagee for redemption against the purchaser 
from the prior mortgagee. 13 Bom. L. R. 895, Rel. on. 

( Mittra , A. J. C.) BALIRAM v. NARAYAN. 

17 N. L. R. 33 = A. I. R. 1921 Nag. 69. 

—S. 11, Expl. 4—Might and ought—Mortgage suit 
—Sufficiency of deposit. 

If a mortgagee admits as a fact in proceedings 
under S. 84 of the T. P. Act that the deposit v r as of the 
full amount due on the date it was made, but refuses 
to receive it on some other ground, he cannot in a suit 
on the mortgage subsequently, be heard to say that the 
deposit was insufficient. He will, in such a suit be 
entitled only to the amount deposited and will have to 
bear the costs of the mortgagor in the suit. (Hallifax, 
A.J. C.) KeSHOran v. BHANGILAL. 67 I. C. 324 = 

A. I. R. 1922 Nag. 174 (175). 

—S. 11 and O. 22, R. 4—Might and ought—Mort¬ 
gage suit—Two capacities. 

Where in a suit on a mortgage, certain persons 
who had purchased the mortgage property in execution 
of a simple money decree, and who happened to be also 
the heirs and legal representatives of the mortgagor* 
were made parties as such heirs and failed to plead their 
purchase, held that they cannot subsequently claim to 
redeem the properties by a separate suit subsequently. 
{Ryves and Gokul Prasad , JJ.) Ram LALAN SlNGH 
v. Harakh Narain. 20 A.L.J. 641=73 I.C. 920 = 

A. I. R. 1922 All. 463. 
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C. P. CODE (1908), S. 11—Might and ought— 1 
Mortgage suit—Two mortgages. 

- Suit on one—1 f a bar to a suit for accounts by 

the mortgagors. 

A person held two mortgages one for Rs. 35,000 and 
the ether for Rs. 20,000 over the same property 1 he 
mortgagee admitted having received ks. 48,000 from 
Insurance Company which sum was less than the sum 
alleged by the mortgagor to be clue on the policy, ihe 
mortgagee sued on the smaller mortgage and got a 
decree.'’ Subsequently the mortgagor sued for accounts. 

Held that the latter suit was not barred by res 
judicata as it was impossible to say that in the suit on 
the smaller mortgage an adjustment of accounts on the 

larger mortgage might and ought to have been m issue 

between the parties and the whole matter in issue m 
the subsequent suit could be decided in the earlier su.t 
-on the smaller mortgage. 16 Cal. 682 and 30' AH. . , 
Dist. (Rutledge, C. /. and Brown, J.) MA KY1N 

AIN V. A. R. M. A. L. A. Chkttyar Firm. 

A. I. R- 1930 Rang. 197. 

-A subsequent suit by a simple mortgagee for his 

mortgage money is not barred, by reason ot a prior suit 
by the mortgagor for possession and redemption of that 
property from the same mortgagee as usufructuary 
mortgagee, on the ground that the mortgagee should 
have put forth his mortgage in the previous suit. 00 1 • j 
\V. R. 1917 relied on. (Marti man % J.) RELU MAl 
v. MASITI. 87 I. C. 237-A. I. R. 1925 Lah. 516. 

-Suit on latter mortgage does not bar subsequent 

suit on former one. (Mating Km, C. J.) M AM\ 11 * • 
SHARMA. 69 I. C. 897 = 10 L. B. R. 360. 

—S. 11—Might and ought-Omission to plead— 
Applicability. 

-—Decision in a previous rent suit whether ex parte 

or not operates as res judicata in a subsequent rent suit 
even for a different period if any question which arises 
in the suit or which if objections were taken by a party 
ought to have been decided has been decided thereby. 
(Suhrawardy and Duval, JJ .) SHlIi CHANDRA 
TALUKDAR V. Lakhi Priya Guha. 

40 C. L. J. 507 = 85 I.C. 123 = 29 C. W. N. 253 = 

A. I. R. 1925 Cal. 427. 

—S. 11—Might and ought—Omission to plead— 
Attack. 

-\ mortgage was executed by a Hindu widow. A 

suit for possession brought by the reversioner during the 
widow’s life time, against the mortgagee on the ground 
that the mortgagor was only the mistress of the previous 
full owner’s father and was not the full owner’s true 
mother, and so was not entitled to succeed to his estate 
was dismissed on the ground that the woman was his 
true mother and that the suit was premature. 

Held . that in a subsequent suit after the mortgagor’s 
death, the plea that the mortgagor had no right to the 
property as she had been only the step-mother of the 
previous owner could not be raised. (Sulat man, J.) 

Ram Prasad v. Babulal Sonar. 

6 L. R. A. Civ. 182 = 86 I. C. 849 = 

A. I. R 1925 All. 417. 

-Where the brother of a Hindu trustee fails in a 

suit against the widow of the deceased, wherein he clai¬ 
med to succeed to the deceased’s property by right of 
survivorship, it is not open to him afterwards to dispute 
the title of the widow as the legal representative of her 
husband in other proceedings. (Phillips and Odgers, 
JJ.) Kothandaramaswami Naidu v. Pappam- 
mal. 79 I. C. 891 = A. I. R. 1925 Mad. 218. 

—S. 11—Might and Ought-Omission to plead— 
Award. 

- Failure to object under Sch. II, R. 15— Effect. 


C. P. CODE (1908), S. 11—Might and Ought- 
Omission to plead—Defence. 

Where no objection is taken to an award under Sch. II, 
and a decree is passed in accordance with its terms, 
the decree is binding on the parties thereto and cannot 
be subsequently treated as nullity because the arbitrators 
had wrongly decided a mixed question of fact and law 
which had arisen before them. 36 All. 69; 29 Cal. 167, 

Rel. on. (Sulaiman and Kennedy, JJ.) MADAN 
Mohan v. Narain Singh. 1171. C. 361 = 

1929 A.L.J. 540 = A.I.R. 1929 All. 521 (624). 

—S. 11—Expl. 4—Might and ought—Omission to 
plead—Co-defendants. 

- Pre emption suit — Constructive res judicata. 

A sued B, one of two vendees B and C, for pre¬ 
emption and got possession of the whole property sold. 

C then sued for recovery of his half share making B also 
a defendant and got possession. A then sued B for 
recovering half the price paid by him. 

Held , that the suit by A for refund of half the price 
was not barred by constructive res judicata simply 
because of his failure to claim the refund in the suit by 
C for recovery of his half share in which B also was a 
defendant. ( Tekchand , J.) GURDAS Mal v. RAM 

Bhf.JA Mal. 1171. c. 229 = A. I. R. 1929Lah. 294. 

—S. 11—Expl. 4—Might and ought—Omission to 
plead-Defence. 

-The failure by a defendant to raise a ground of 

defence which he cannot lawfully raise in a particular 
suit does not debar him from subsequently suing on that 
ground. (Dalai, J. C.) GaNESH PRASAD, v. JOT 
Singh. 87 I. C. 1017 = A. I. R. 1925 Oudh 719. 
- Fraud. 

Where a matter is constructively in issue, it need 
not be heard and finally decided by Court in order to 
constitute res judicata. Where a plea of fraud might 
have been raised in the prior suit but was not, held, that 
the same was constructively an issue in the prior suit and 
constituted res judicata for purposes of the later suit, 

12 P. R. 1915, Foli. (Dalip Singh , J.) MAHOMED 
Husain v. Ghulam Bi. 11 Lah L. J. 97= 

117 I. C. 805. 

- Jurisdiction. 

Where a Court has decided the question of juris¬ 
diction, although wrongly, and no objection was raised 
to its jurisdiction the question become res judicata bet¬ 
ween the same parties in a subsequent suit. (Fawcett, 

j.) Rajaram v. Central Bank of India. 

28 Bom. L. R. 879 = 98 I. C. 341 = 

A. I. R. 1926 Bom. 481. 

- Invalidity of sale. 

Where in a prior pre emption suit it was epen to the 
defendant to plead that there was in fact no sale but the 
defence was not raised and the suit for pre-emption was 
decreed and subsquently a fresh suit was instituted by 
the defendant to recover the property from the vendee. 
Held, that the suit was barred by cl. (4) to S. 11, 
C. P. Code. (Sulaiman and Kendal, JJ.) GANGA PRA¬ 
SAD v. Beni Prasad. 1930 A. L. J. 601. 

- Lessor and Lessee—lessee also heir to the leased 

property—Suit on the lease—Failure to assert title as 
heir—Subsequent suit as heir — Barred. 

A widow and executrix of her husband’s property 
conveyed a piece of land to R, who leased it to V. One 
of the sons of the widow R. sued V in ejectment. V 
was held estopped under S. 116. Evidence Act, and 
. the sale to R conveyed only the widow’s interest. In 
appeal V filed a petition that he has already delivered 
• possession to R and that the order in appeal should be 
- so framed as not to affect his title as of the next kin of 
the father—Petition was dismissed. In a subsequent suit 
by V to recover his share as heir. 
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C. P. CODE (1908), S. 11—Might and Ought— 

Omission to plead—Defence. 

Held . that apart from the effect of S. 116, V was pre¬ 
vented from obtaining the relief sought by him in the 
subsequent action. {Lord Russell of Kill envoi. ) JOHN 

agabeg Vertannes v. James Golder Robinson. 

57 I. A. 208 = 34 C. W. N. 720 = 
A. I. R. 1930 P. C. 224. 

- Prior suit to set aside sale—Plea that mortgage 

is void not raised—Subsequent suit is barred. 

N transferred his minor son’s property by way of 
mortgage to M, who obtained a decree on foot of the 
mortgage deed and took out execution of the decree. 
The minor’s sister F brought a suit as the minor’s next 
friend to have the decree set aside. The suit was dis¬ 
missed. The minor after attaining majority filed a suit 
alleging that N had no authority to transfer the house 
by way of mortgage and that the transaction was wholly 1 
null and void. 

Held , that the previous suit by F was res judicata. I 
It was open to F to raise the plea in that suit that the ! 
mortgage was void. As F did not raise the plea and her I 
suit was dismissed the plea could not be raised in the 
subsequent suit. {Jai Lai and Agha Haider , //.) 

Umar Din *v. Mirzaman. 31 P. L. R. 123 = 

A. I. R. 1930 Lah. 654. 

- Lease of the right to receive the offerings—Suit 

for lease amount — Decree—Subsequent suit for another 
period — Plea, such right not transferable. 

Held : that the case came within the purview of S. 11 
that the defendants ought to have taken the plea in the 
former suit and they having failed to do so were barred 
from raising such a plea, and that the mere fact that the 
suit was for a different period could not make any 
difference. ( Ashworth and Iqbal Ahmad, J J.) 

Balmukund v. Tula Ram. 50 All. 394 = 

26 A. L. J. 185 = 113 I. C. 242 = 

A. I. R. 1928 All. 721. 

- Suit for possession — Deft, not setting up his 

usufructuary mortgagee — Effect. 

In a suit by T for recovery of her one-fifth share of 
the inheritance, M in that suit in his defence did not set 
up his usufructuary mortgage. The result was that the 
suit of T was decreed for possession. M, then, brought 
a suit for recovery of possession against T, on the 
ground that he was entitled to possession of this share 
as a mortgagee. 

Held : that the suit was barred as res judicata as M 
might and ought to have set up in defence his 
usufructuary mortgage in the previous suit. ( Mukerji 
and Bennet , //.) MT. TaMIZUN NlSSA BlBI v. 
Muhammad Husain. 50 All. 306 = 113 i. C. 745 = 

A.I.R. 1928 All. 714 (715). 

- Deed of gift by a Hindu 7uidow in favour of 

reversioners—Decree for cancellation—Finality of. 

Where a decree cancelling a deed of gift executed by a 
widow in favour of reversioners is passed, the finality of 
the decree must be effective in respect of all the rights 
of the reversioners in so far as the power of alienation 
is concerned irrespective of the fact whether they profess 
to hold the property in suit by virtue of the deed of gift 
or whether the right to hold the same devolved on them 
by way of inheritance. ( Wazir Hasan and Raza, JJf) 

Durga Prasad v. Jagat Jit Singh. 

3 Luck. 487 = 5 0. W. N. 265 = 
112 I.C. 169 = A. I. R. 1928 Oudh 359. 

•Prior suit for possession on basis of gift decreed 
—Subsequent suit questioning donor's right to make gift 
is barred. 

Where a prior suit for possession is decreed on the 
basis of a gift, a subsequent suit questioning the title of 


C. P. CODE (1908), S. 11—Might and Ought- 
Omission to plead—Defence. 

the donor to make a gift is barred as that question not 
only might but ought to have been taken in the previous 
litigation. (Wazir Hasan , J.) N'ANAKBAKSH v. 

SURESH Dat. 1 L. C. 78 = 101 I. C. 812 = 

A. I. R. 1927 Oudh 234. 

- Plea that ought to have been raised barred. 

A , brother of deceased, applied for letters of adminis¬ 
tration on the ground that the deceased was a 
Mahomedan. B, deceased’s wife objected but did not 
raise the plea that the deceased was not a Mahomedan 
but a Buddhist and letters were granted to A. Sub¬ 
sequently, A sued B for possession of certain properties. 

Held that it was not open to B to plead that the 
deceased was not a Mahomedan but a Buddhist. {Heaid 
and Cunliffe , //.) MA GaLEz/. MAUNG SHWE. 

6 Bur. L. J. 26 = 1011. C. 327 = 
,A. I. R. 1927 Rang. 333. 

- Suit by reversioner—Plea plaintiff not the next 

reverstoner not taken—If a bar in subsequent suit. 

In a previous suit brought by the plaintiff as next 
reversioner against a Hindu widow and against trans¬ 
ferees from her, the widow and those transferees had 
tailed to adopt the plea that the plaintiff was not the 
next reversioner. Subsequently the sons of the plaintiff 
in the previous suit brought another suit against the 
widow and transferees of some other portions of the 
estate from her. 

Held that the defendants in the subsequent suit were 
not debarred from raising the plea that the plaintiffs in 
that suit were not the next reversioners. 19 A. L. J. 749, 
Dist. {Boys and Ashworth . JJ .) KALI CHARAN v. 

Bageshra ICunwari. 89 I. C. 374 = 47 All. 929 = 

23 A. L. J. 653 = A. I. R. 1925 All. 585. 

- 'Suit for money—Reduction of plaintiff's claim 

not claimed bars subsequent suit therefor. 

The omission by defendant to claim a reduction in the 
amount for which he is being sued which reduction the 
defendant can lawfully claim, debars him from suing for 
the amount subsequently. {Dalai, /. C.) GANESH 

Prasad v. Tot Singh. 87 I. C. 1017 = 

A. I. R. 1925 Oudh 719. 

-Plea not taken in previous suit—Different subject- 
matter — Effect. 

A obtained a decree against the estate of B and in 
execution of the same purchased an undivided share in a 
house alleged to have belonged to B. Afterwards A 
brought another suit against C. A' s nephew and D, A's 
brother’s wife for rent of the purchased share. The 
defence was that A did not purchase the share but there 
was no plea that the purchased share did not belong to 
B and this suit was decreed. Subsequently in a suit 
brought by C against A for possession of the share 
purchased by A on the ground that the share did not 
belong to B, 

Held that the question as to the ownership of B in the 
share purchased by A was res judicata between the 
parties ar.d the fact that the subject-matter of the 
previous suit was different to that of this suit did not 
matter. ( Campbell, J.) THAKUR DaS v. Brij 

Lal. 73 I. C. 457 = A. I. R. 1924 Lah 423. 

-Where it was found that the previous suit would 

certainly have been defeated by the pleas put forth in the 
subsequent suit had they been established, 

Held those pleas were barred in the subsequent suit 
by Explanation IV. {Le Rorsignol and Harrison , //.) 

Nabi Bakhsh v. Muhammad Salam Ullah. 

5 L. L. J. 251 = 24 P. W. R. 1923 = 72 I. C. 91 = 

A. I R. 1924 Lah 83. 

Plea that minor was not properly represented in 
a previous suit . 
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C. P. CODE (1908), S. 11 —Might and Ought- 
Omission to plead—Defence. 

The minor’s next friend had brought a suit to set 
aside the sale that was held in execution of a decree 

against the minor and where it would certainly have 

been a proper ground to take in that suit that the decree 
was itself null and void so that the sale would also be 
mill and void ; but no such plea was put forward. Hela 
the ground that the minor was not properly represented 
in the suit in which the decree was passed was a ground 
that might and ought to have been put forward in . the 
previous suit and that not having been done, the decision 
in the previous suit constitutes the question res judicata 
under explanation 4 of S. 11. 21 Mad. 91 ; 46 Mad. lao, 
Foil ( Krishnan and Waller, //.) MALLAYNA 

7 /. Ponnamma. 47 Mad. 476 = 19 M. L W. 410- 

34 M. L. T. 295 = 77 I. C. 628 = 

A. I. R 1924 Mad. 608 - 46 M. L. J. 291. 

-Where a purchaser of part of the mortgaged pro¬ 
perty was a party to the mortgage suit and could have 
pleaded that the mortgagor had mortgaged property to 
which he had no title, a separate suit by him for declara¬ 
tion, that the decree-holder-auction-pnrchaser is not enti¬ 
tled to that part does not lie. Up till the confirmation 
of the sale, there could be no question as to the mort¬ 
gagee being considered to have lost his title as mortgagee 
and acquired the title of auction-purchaser. 31 All. 82, 
Dist. (Stuart, J.) PANDIT SADANAND _ P ANDEYz/. 

Sheikh Tukail Ahmad. 79 L c. 48b- 

A. I. R. 1923 All. 115. 

'Failure to plead discharge. 


Suit by creditor against debtor—i he debtor w as ex 
parte —Decree was passed and money recovered —Debtor 
then brought a suit for refund on the ground money 
had already been paid to the agent of the creditoi- 
Held he could not recover owing to his failure in 
former suit to take advantage of the plea of discharge 
which was open to him. (Oldfield, J.) KUI.aNDAIVELU 
PlLLAI V. RAMASWAMI NAICKER. 

17 M. L. W. 448 = 1923 M. W. N. 235 = 
72 I. C. 770 = A. I. R. 1923 Mad. 551 = 

44 M. L. J. 495. 

-Where it was open to the plaintiffs in their de¬ 
fence in the former suit to claim in the alternative that 
they had a vested right in half the property in suit, but 
they were content to plead a partition whereby they 
became owners of the whole and in the result their 
defence failed and it was held that the property belong¬ 
ed to their father, 

Held, that this decision was necessarily inconsis¬ 
tent with the alternative defence that might and ought 
to have been raised. 13 C. W. N. 513, Foil. (May 
Oung. J.) Maung No v. Maung po Thfin. 

1 Rang. 363 = 2 Bur. L. J. 109 = 76 I. C. 612 = 

A. I. R. 1923 Rang. 239. 

—S 11—Might and ought—Omission to plead— 
Effect. 

-When a matter which ought to have been raised 

was not raised it must be held to be a matter which 
also must have been heard and finally decided in the 
previous suit. (Suhrawardy and Duval, JJ.) SHIB 

Chandra Talukdar v. lakhi Priya Guha. 

40 C. L. J. 507 = 29 C. W. N. 253 = 85 I. C. 123 = 

A. I. R. 1925 Cal. 427. 

—Ss. 11 and 21—Might and ought—Omission to 

plead—Jurisdiction. 

-Where, in a mortgage suit the defendant raised a 

plea that the court had no jurisdiction, but did not bring 
to the notice of the Court S. 5 of Bengal Regulation III 
of 1872 which also barred the jurisdiction of the court, 
and the question was decided against the defendant, held 
that the court had jurisdiction to decide whether it 


C. P. CODE (1908), S. 11 —Might and Ought- 
Omission to plead—Question of.title. 

has jurisdiction to entertain the suit, and that 
its decision on the point is final and conclusive in 
all collateral enquiries. Where the want of jurisdiction 
is not apparent on the fa r e of the proceedings but the 
absence of jurisdiction depends on a fact in the know¬ 
ledge of a party, then, if he does not bring that fact 
forward but allows the court to proceed with the judg¬ 
ment he ought not to be permitted to impeach the juris¬ 
diction in any collateral proceeding. (Das and Ad ami , 

jj.) Dwaraka Prasad Marwari v. Jai Barham. 

67 I. C. 686 = A. I.R. 1922 Pat. 322. 

—Ss. 11 and 21—Might and ought—Omission to 
plead—Objection to place of suing. 

Section 11 creates what may be called a statutory 
waiver of the objection to jurisdiction so far as it relates 
to the place of suing and where there was no consequent 
failure of justice the validity of a decree passed in such 
suit cannot be challenged by a separate suit. 43 Mad. 
675 (F. B.), Rel. on ; A. I.R. 1925 Mad. 117, Foil, and 
A. I. R. 1919 P. C. 150, Expl. (Zafar Ali and 

Addison , JJ.) PURUSHOTTAM DAS NATHU RAM v. 

Radha KISHAN. 11 L. L. J. 306 = 120 I. C. 279 = 

A. I. R. 1926 Lah. 449. 

—S. 11—Might and ought—Omission to plead— 
Invalidity of contract. 

—When the plaintiff sued the judgment-debtor for 
specific performance of the contract to sell, it was 
open to the latter to plead that the agreement was void 
because the property was under attachment or in the 
hands of the Collector at the time. Explanation IV of 
S. 11 of the Civil Procedure Code will bar him from 
taking that plea in a subsequent suit, and it will equally 
bar the appellant who claims under him and is litigating 
under the same title. (Hallifax, A. J. C.) AMOLAK 
SAO v. MAHIPATRAO. 66 I. C. 850 = 

A. I. R. 1922 Nag. 81. 

—S. 11—Might and ought—Omission to plead— 
Legal bar. 

- Failure to plead in previous suit—If can he 

raised in subsequent suit. 

Where the law forbids a certain thing being done in 
suit, no amount of failure by a defendant in previous 
suit to plead, the positive bar created by legislature will 
prevent its being taken up in a subsequent suit. 
(Walsh and Ashworth. JJ.) MaNOHAR LaL v. 
Baldeo SINGH. 49 All. 918 = 25 A. L. J. 582= 

8 L. R. A. (Rev.) 225 = 103 I. 0. 379 = 

' A. I. R. 1927 All. 505. 

_S. 11—Might and ought—Omission to plead 
—Question of title. 

U. P. Land Reienue Act, Ss. Ill and 233. 


The objection raising the question of title under 
S. Ill cannot be availed of after the tarz taqsim is 
prepared. And so a suit instituted to set aside a sale 
which took place subsequent to the preparation of the 
tarz taqsim cannot be barred by res judicata because 
the question of title was not raised in the partition pro¬ 
ceedings, nor can such a suit oe barred under S. 233 (£) 
provided the suit does not disturb the partition or union 
of mahals. 23 All. 291, Dist. (Dalai, J.) DEBI 
PRASAD V. SHAMSHER KHAN. 

10 L.R.A. (Rev.) 295 = 118 L C. 45 = 

A. I. R. 1929 AH. 468. 

- Wagering contract by members of joint family — 

Minor members. 

The plaintiffs weie sued as members of a joint Hindu 
family. An ex parte decree was passed against them by 
the High Court. Subsequently they sued to set aside 
the attachment in execution of that decree on the ground 
that the agreement on which they were formerly 
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C.P. CODE. (1908), S. 11—Might and Ought- 
Omission to plead—Question of title. 

sued was a wagering contract and contrary to publ ; c 
policy. 

Held, the suit was barred by res judicata. 

Obiter. Different considerations would apply if the 
suit had been brought by the minor plaintiffs on the 
ground they were not properly represented in the former 
suit. (Le Rossignol and Harrison, JJ.) Ram RATAN v. 

The Firm Hursukh Roy Chhog Mal. 

69 I. C. 783 = A. I. R. 1924 Lah. 26. 

43 P. L. R. 1922= ! 

-- Plea that might have been raised. 

The fact that plaintiffs might have raised a certain , 
plea in the alternative in a former suit but which it can¬ 
not be said they ought to have so raised, does not pre- J 
elude a fresh suit in respect of the plea. (Chevis, J.) 
Girdhari Lal v. MX Umdajan. 3 L. L. J. 215= 

63 I. C. 717 = A. I. R. 1921 Lah. 17. 

—S. 11—Might and ought—Partition. 

- Preliminary decree—Point concluded by—Final 

decree. • 

Though the institution of a suit for partition, whether 
resulting in consequential judgment or not effects 
severance in status, where the preliminary decree for 
partition in a subsequent suit proceeds on a clear finding 
that the family was still joint till the institution of the 
latter suit, it is not open to the plaintiffs to go behind the 
preliminary decree and claim during final decree pro¬ 
ceedings that there had been separation prior to the 
latter suit. A. I. R. 1917 P. C. 35, Ref. (Courtney i 
Terrell , C. J. and Kulwant Sa/iay , /.) JYOTIBATI v. 
LaCHHMESHvvar. A. I. R. 1930 Pat. 260. 

- Two lands kept undivided—Suit for partition of 

one—Another not included—Subsequent suit to rcceraer 
share in other. 

Members of a joint family partitioned part of the 
property among themselves in 1875 and kept undivided 
two pieces of land which were left in the possession of 
■defendants, one in that of defendants 1 to 4 and the 
■other in that of 5 to 6. Defendants 1 to 4 sued plain¬ 
tiffs and defendants 5 to 6 for partition of the piece of 
land in possession of defendants 5 and 6. The plaintiffs 
raised a plea of inclusion of the other piece of land. 
The point was left undecided. Then subsequently a 
suit was brought by the plaintiffs to recover their share 
in the land in possession of defendants 1 to 4. It was 
■contended that the suit was barred by res judicata. 

Held , that the suit was not barred by res judicata 
under S. 11 (4) for the plaintiffs could not be said to be 
■compelled to bring the land in suit for partition in pre¬ 
vious suit where the suit was brought by tenants-in- 
common to recover their share. 20 Cal. 79 (P. C.) ; 

7 Bom. 182, Dist. (Baker, J.) MALHARI VAMAN v. 
Vinayak RaO. 31 Bom. L. R. 640 = 119 I. C. 779 = 

A. I. R. 1929 Bom. 323. 

-- Prior partitioji suit on the basis of an agreement 

— Right* of defendant inter se setting up independent 
right—Vague finding as to—Subsequent suit on a diffe¬ 
rent claim — Effect. 

Where in a suit for partition the defendants pleaded 
an independent right and the suit w T as dismissed without 
■a definite finding as to their rights inter se. 

Held , in a subsequent suit for partition as among co¬ 
defendants that the decision in the prior suit did 
not operate as res judicata. (Brown, J.) MA Shin v. 

Maung Han. 7 Rang. 80 = 117 I. C. 687 = 

1 1 A. I. R. 1929 Rang. 162. 

Prior partition suit—Subsequent suit in respect 
cf after acquisitions. 

In a prior suit for partition in 1904 a house mortgaged 
to the family by one S. was not included. Court ordering 


C.P. CODE (1908), S. 11—Might and Ought- 
Partition. 

in 1910 that S 's house on possession being taken should 
be divided half and half, plaintiff sued in 1922 to re¬ 
cover a half portion of the house recovered from the 
debtor. 

Held, that the suit was not barred by res judicata. 
The house was not included in the plaint in the previous 
suit. It was a subsequent acquisition by defendant 1 on 
behalf of the family, and in the decree passed by the 
trial Court partition could not have been and was not in 
fact ordered with regard to the plaint house. (Patkar 
and Baker, JJ.) GOVINDDAS v. GANPATDAS. 

30 Bom. L. R. 912= 113 I. C. 173 = 

A. I. R. 1928 Bom. 365. 

- Partition suit—Omission to include all pro¬ 
perties—as a bar. 

In a partition all the properties of the family should 
be included. It is not open to a member of the joint 
family to ask for a partition of a certain item and leave 
the rest except in cases where some of the items could 
not be divided by reason of their being in possession of 
usufructuary mortgagees or being under a long lease or 
set apart for maintenance of a widow or some member 
of the family or some other reasons. It is not left to the 
option of the plaintiff in a partition suit to ask for relief 
in respect of certain properties and then to say that he 
would ask for partition of the other properties at 
some future time when the circumstances above 
adverted to are not present. When parties are 
ignorant as to the existence of some family property 
and divide the property that is known to them 
and if afterwards it be discovered that some property 
belonging to the joint family has been left undivided, 
there could be no omission to sue within the meaning of 
R. 2 of O. 2 unless the plaintiff was at some time prior 
to the suit aware or informed of the claim or of the facts 
which would give him a cause of action, and therefore it 
cannot be said that he ought to have included it in the 
previous suit. (Devadoss, J.) SlJBRAMANIAN v. 
LAKSHMINARASAMMA. 98 I. C. 538 = 

38 M. L T. 82 = A. I. R. 1927 Mad. 213. 

- AO'enee from Hindu father. 

Father alienating some properties — Son getting 
decree declaring the sale not binding on him and for 
recovery of his share after father’s death—Alienee subse¬ 
quently suing for general partition-Matter is res judicata 
as regards properties sold, but the alienee can get other 
properties as substitute. (Phillips and Ramesam , JJ.) 
SOWRIMUTHU V. PACHIA PlLLAl. 49 Mad. 483 = 

91 I. C. 868 = 1925 M. W. N. 844 = 
A. I. R. 1926 Mad. 241 = 49 M. L. J. 679. 

- Co-sharcr—Failure to set up proprietary rights 

— Effect. 

! Where a co-sharer has been in possession of a plot of 
land under an irredeemable mortgage it is incumbent on 
him during the course of partition proceedings to set up 
his proprietary rights with regard to the plot and if he 
does not raise such a title then it is no more open to him 
to raise it in a Civil Court after the partition proceedings 
have become complete and final. 20 O. C. 336, Foil. 
(G oka ran Nath Mis ra, J.) BADRI DIN v. MUNESH- 

war Bakhsh Singh. 1 Luck. 210 = 

13 O. L. J. 260 = 96 I. C. 75 = 
A. I. R. 1926 Oudh 509. 

- Suit for—Different causes of aitian. 

A prior suit by the plaintiff for partition under a 
partition deed and a will was dismissed. The plaintiff 
brought the present suit after the death of his father for 
partition of joint family property. 

Held, that the plaintiff’s subsequent suit was not bar¬ 
red by res judicata because the cause of action in the 
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Partition. 

prior suit was the partition deed executed by his father 
a,ul there was no obligation on him to sue in the alter¬ 
native for a partition of the property as joint family 
property, though lie certainly might have done so it he 
liked. t.l/./<AW, C. J. and Crump , /.) MAHADEV- 

APPA Kashi KAO. 77 I. C. 92= 25 Bom L. R. 797 = 

A A. I. R. 1923 Bom. 467. 

- Claim that ought to have been, but not , raised m 

partition proceedings— Effect . . 

A separate suii is not maintainable it the claim in 
respect of which the suit was hied is a matter which | 
should have been dealt with in partition proceedings. 

(. Mr.cleod , C. J. and Shah, / ) GULABCHAND 

Ch ho i ik am Mar wadi v- K am nath Ch hour am 
M \i<\\ \i»i. 64 I. C. 995 = 46 Bom. 327 = 

23 Bom. L. R. 1171 = A I. R. 1922 Bom. 119. 

_ Partition decree—Unnecessary final decree—fail 

ure to appeal—Binding in execution. 

A decree in a partition suit was passed on the 10th 
January, 1910, the plaintiff being under the impression 
that the decree in a partition suit was a preliminary 
decree and required a further decree to make it final, 
applied to the Court, on 23rd October, 191?, to have the 
decree made final, and the decree was made final on the 
10th of February 1913, erroneously. 

Held, that an application for execution presented on 
Sih October, 1913, was within time. The defendant not 
having appealed from the order of the 10th February, 
1913, it was not open to the defendant to contend that 
the application for final decree and the order made on 
that application were not made in accordance with law. 

8 Cal. 51 (P. C.); 15 Horn. 242 and 44 Bom. 227 Foil. 

( Macl cod , C. J. and Fawcett , /.) DAYABHA1 CHUNI- 
LAL GHANCHI v. BAI UjAM. 61 I C. 159 = 

45 Bom. 952 = 23 Bom. L. R. 308= | 

A. I. R. 1921 Bom. 260. 

- Co-sharer—Suit for possession on allegation 

of partition—Allegation found against—Subsequent suit 
for partition whether barred. 

Plaintiff and defendant were co-sharers in a holding. 
Plaintiff sued for possession of a specific portion of the 
holding on the allegation of a prior amicable partition 
between the parties. This allegation was found against 
and plaintiff was given a decree for a half share in the 
plaint portion of the holding. Subsequently plaintiff 
sued for a partition of the whole holding. Held, that th® 
suit was not barred by S.ll, Expin. 4, C.P. Code. Held , 
further that the objection to the suit fell under 0.2, R. 2 
(3), rather than under S. 11, Expi. 4, but as the cause 
of action for the two suits were different, O. 2, R. 2 also 
did not bar the second suit. 2 Cal. 1 52; 20 Cal. 385 and 
5 Bom. 27, Ref. {Twonicy, C. J and Robinson, J.) 

Maung LU Tha v. Maung Pa U. 

11 L. B. R. 1 = 64 I. C. 174 = A. I. R 1921 L. B. 13. 

—S. 11 —Might and ought—Relief not claimed. 

- Mahomedau widow in possession in lieu of dower 

—Suit by one ot the heirs for his share—Omission to 
claim interest on dower—Claim barred. 

Where a Mahomedan heir sues for recovery of his 
share the widow of the deceased, who is in possession of 
her husband’s estate in lieu of her dower, and the widow 
does not claim interest on the dower debt the claim to 
such interest is barred by the decree passed in such suit 
and her legal representative cannot claim the same in a 
subsequent suit A. I. R. 1927 All. 39, Affirmed. ( Lord 
Blanesburgh.) Mr. NAVVASI BeGAM V. MT. DH.A- 

FROZ BEGAM. 57 I A. 181 = 34 C. W. N. 653 = 
1930 A. L. J. 873 = A. I. R 1930 P. C. 177. 

- 'Previous suit confined to a particular right — 

Plea claiming general right in subsequent suit. 


C.P. CODE (1908), S. 11 —Might and Ought- 
Relief not claimed. 

Where in a suit by Hindus against a Government 
Order denying them the right to play music at the 
“medal” during the “Mari Amman” festival, the right 
was granted by the Court, they are not precluded by 
constructive res judicata from claiming, in a subsequent 
suit, a general right to play music in the public street 
during the festival since it was not incumbent on the 
Hindus to claim such general right in the former suit. 

(Wallace and Anantakrishna Ayyar, JJ.) JAFFAR 

Husain Khan v. Krishnan Servai. 

1930 M. W. N. 520 = 31 M. L. W. 845 = 

A. I. R. 1930 Mad. 701 = 58 M. L. J. 703. 

- Prior suit by transferee of pronote against exe¬ 
cutant and assignor dismissed—Second suit by trans¬ 
feree against assignor alone for damages is barred. 

A subsequent suit for damages brought by the trans¬ 
feree of a pronote against the holder of the note, who has 
transferred it in his favour, is barred by the rule of ret 
judicata, when he has already claimed a relief against 
the holder of the note by impleading him as a defend¬ 
ant along with the executant of the note in a suit previ¬ 
ously brought against them for recovery of the money 
due under the promissory note, and that relief has been 
refused to him. 4 Cal. 190; 12 Beng. L. R. 304; 20 Cal. 

79 (P. C.) and A. I. R. 1925 P. C. 55, Rel. on.; A. I. R. 
1929 Oudh 88, Expl. (Wazir Hasan, Ag. C. J., 
Misra and Pullan, JJ.) KEDAR NATH V. BALDEO 

Prasad 6 0. W. N. 191 = 

116 I.C. 200 = 4 Luck. 603= 

A. I. R. 1929 Oudh 172. (P. B.). 

_ Suit by one alienee from members of joint family 

impleading another alienee of other items—Latter is 
not bound to enforce his remedy in the same suit. 

It cannot be contended that, because one alienee 
brings a suit to recover property demised to him by 
members of a joint family, another alienee who is made 
a party is bound to enforce his remedy in that same suit, 
and he is not, therefore, barred from sulxsequently suing 
for the same. (Phillips and Odgers, JJ.) HARI 

Sahib v. Sivaji Raja Sahib. 97 I. C. 783= 

A. I. R. 1927 Mad. 61. 

- Relief claimable in prior suit but not claimed — 

Barred. 

It is the policy of the Code of Civil Procedure, 1908, 
as it was the policy of the Code of Civil Procedure, 1882, 
that parties should not have the right to split up a cause 
of action against defendants and claim a decree on it in 
a later suit when they might have claimed the same on 
it in a previous suit. Where, in a previous suit on a 
mortgage bond, the plaintiff omitted to claim relief 
against the person and other property of the defendants, 
Held, that they cannot claim that relief in a subse¬ 
quent suit relating to the same bond. (Sir John Edge.) 
SOURENDRA MOHAN v. HARI PRASAD. 

24 A.L.J. 33 = 911. C. 1033 = 1926 M.W.N. 49 = 

5 Pat. 135 = 7 P.L.T. 97 = 28 Bom. L. R. 1126 = 
30 C.W.N. 482 = 52 I. A 418 = 42 C.L.J. 592 = 
A. I. R. 1925 P. C. 280 = 50 M.L.J. 1 

- Suit for specific performance—Claim for pos- 

sesssion. 

In a suit for specific performance of a contract of sale 
though a claim for possession might be made it is not 
obligatory upon the plaintiff to make such a claim. 
(Shah, Ag. C. J. and Kincaid, J.) KR1SHNAJI BABAJI 

Haval V. Sangappa Murigappa Wangi. 

27 Bom. L. R. 42 = 86 I. C. 137 = 
A. I. R. 1925 Bom. 181. 

- Counter claim—Omission to claim standard rent 

—Subsequent suit—Bombay Rent Act , 1918. 

The present defendant had made a counter-claim in 
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C. P. CODE (1908), S. 11—Might and Ought- 

Relief not claimed. 

the suit in the High Court in which he prayed that 
‘it may be declared that the defendant is a monthly 
tenant of the plaintiff at a monthly rental of Rs. 185.” 
In this suit he contended that he was liable to pay only 
Rs. 150 and not Rs. 185, per month under the Bombay 
Rent Act (1918), 

Held , it was not only relevant but necessary for the 
defendant to plead in the first suit that he was liable to 
pay not Rs. 185 but only Rs. 150 as a standard rent, 
under the Rent Act. It does not appear to be open now 
to the defendant after having obtained a declaration and 
the further relief by way of injunction on a certain foot¬ 
ing, to say that it is still open to him to claim the benefit 
of the Rent Act after having by necessary implication 
given up what he might have been entitled otherwise to 
claim in this Court when he made his counter-claim. 
{Shah, Ag. C. J . and Crump. J.) FATMABAI v. FRAM- 
ROZ ARDESHIR. 24 Bom. L. R. 1281 = 70 I. C. 103 = 

A. I. R. 1923 Bom. 145. 

- Suit for mere declaration—Subsequent suit for 

possession barred. 

Where the plaintiffs in a previous suit prayed only for 
declaration and did not ask for possession which they 
were entitled to and ought to have asked, 

Held , that their failure to do so clearly precludes them 
from asking for it afterwards under R. 2, O. 2 of the 
C. P. Code and makes the question of their right to that 
possession res judicata against them under Expl. IV of 
S. 11 of the C. P. Code. {IIalii fax and Prideaux , 
A. J. Cs.) SUBHAN ALI V. IMANI BEGAM. 

4 N. L. J. 192 = 65 I. C. 194 = 21 N. L. R. 124 = 

A. I. R. 1922 Nag. 129. 

- Mortgage suit on failure to pay principal and 

interest—Omission to claim personal decree -Effect. 

Where the cause of action is the failure to repay the 
principal and interest due under the bond and the relief 
claimable is both against the property hypothecated and 
against the executants of the bond on their covenant to 
repay, if the mortgagees omitted to sue for a personal 
decree against the mortgagors on the covenant, they 
could not afterwards sue for that which was omitted. 
{Dawson Miller , C. J. and Bucknill , /.) HaRI 

Prasad Singha v. Sourendra Mohan Sinha. 

1 Fat. 506 = 3 P. L. T. 709 = 661. C. 945 = 

A. I. R. 1922 Pat. 450. 

- Mortgage suit — Counter-claim arising out of the 


C. P. CODE (1908), S. 11-Might and Ought- 
Scope of the rule. 

Where failure to plead a specific cause of action,, 
either as the sole course or as an alternative course, is 
due to a wrong view of the law, Expln. IV will certainly 
apply. Where such failure, however, is due to the 
plaintiff having an honest belief as to a fact or series 
of facts, being sufficient to entitle him to the relief 
claimed, it will seldom be held that he was bound to 
raise a different cause of action or an alternative cause 
of action. Each case must be decided on its merits. 
Where a person, who was a sub-mortgagee, at fir.st 
wrongly sued as an assignee of the mortgagee and his 
suit was dismissed, another suit by him on the basis that 
he was a sub-mortgagee will be barred by Expln. IV. 

( Ashworth , /.) RAF1UUNN1SSA BlBI v. ABDUL SHA- 
KUR khan. 116 1.0. 738 = A. I. R. 1929 All. 400. 

- Different causes of action. 

Where the first suit was based on the allegation of 
dispossession in respect of a certain plot, a subsequent, 
suit for allotment ot a plot of land in lieu of mainte¬ 
nance is not barred for though the claim put forward 
in the second suit might have been made a ground of 
attack in the previous suit, it is not such that it ought 
to have been made a ground of attack and plaintiff was 
not bound to put forward the claim as a ground of 
attack. The only right claimed in the former suit was 
the recovery of certain land from a trespasser and it was 
not necessary for the final determination of that right 
that the plaintiffs should have asked the Court to 
adjudicate upon his right to a plot of land in lieu of 
maintenance, the second suit cannot therefore be said 
to be barred by the rule of res judicata. 20 Cal. 79 
(P.C.) and 35 Bom. 507, Rel. on ; 22 Mad. 323 and 
23 Mad. 629, Ref. {Shadi Lai , C. J. and Hilton , J.)> 
PURSHOTTAM SlNGH V. BALWANT SlNGH. 

11 Lali. 99= 1211. C. 428 = A. I. R. 1929 Lah 872. 

-Whether a particular matter should have been 

made a ground of defence or attack must depend upon 
the particular facts of each case. ( Shrivastava, /.)■ 
Deo Datt v. Raj Boli. 5 o. W. N. 653= 

I 112 I. C. 266 = A. I. R. 1928 Oudh 411. 

'- Questio?is that ojeght to have been raised in prior 

| suit — Tests—Pica of tenancy in severalty fowid again d 
in prior suit —Res judicata. 

Where in a suit for rent the defence was that there 
was a division of the tenancy with the consent and 
knowledge of the landlord and that the defendants were 
not jointly but severally liable for the rent, the plain- 


mortgage transaction not raised. 

Where a mortgage has ripened, all claims relating to. | t jff s obtained two ex parte rent decrees jointly against 

\ %• ^ /V/\ /Vrt R A »«• A A M A . XX A k A M a4 XX —— — .X aA 1 -x A X 1 Af At. ' . # J •'O 

all the defendants in respect of the entire rent, 


the mortgage between parties thereto, must be deter¬ 
mined in one suit, whether for sale, foreclosure or 
redemption. Where in a mortgage suit, the defendant 
omits to put forward a counter-claim due to him by the 
mortgagee, arising out of the mortgage transaction, a 
separate suit for such recovery is barred. {Sadasiva 
Aiyar and Spencer , //.) AMSENAMMAL v. MEENAK¬ 
SHI. 60 I. C. 226 = 12 M. L. W. 173 

—S. 11—Might and ought—Scope of the rule. 

- Test of. 

The test to be applied in order to determine whether 
a matter ought to have been made a ground of attack 
in a previous suit is whether the matters are so dissimi¬ 
lar that their union might lead to confusion. 25 Bom. 189, 
Foil. {Tapp, j.) mt. Said Khanam v. Said 
Muhammad. A. I. R. 1930 Lah. 487. 

-Explanation IV, S 11 cannot be given effect to 

bar a suit, unless all the requisite conditions laid down 
in the body of the section are also fulfilled. {Wallace 
and Sundaram Chetty , JJ.) S. L. RENGIF.R v. RaMIA 

Santhu. a. I. R. 1930 Mad. 264. 

- Suits by sub-mortgagee. 


Held, that the defendants were debarred from setting 
up tenancy in severalty. 

Per Suhrawardy, J .—No hard and fast rules obtain 
as to what questions should be recorded as questions- 
that ought to have been raised in the previous suit. But 
there are several tests which have been applied from 
time to time when such questions have had to be decided. 
One of the tests is whether by raising the questions the 
previous decree could have been in any way varied or 
affected or have been defeated. {Suhrawardy and' 

Duval, JJ .) Shib Chandra Talukdar v. Lakhi 
Priya Guha. 40 C. L. J. 507 = 85 I. C. 123 = 

29 C.W.N. 253 = A. I. R. 1925 Cal. 427.. 

- Discretiojiary point. 

Explanation IV to S. 11 would not apply to a point 
which the Court may or may not decide in its discretion.. 
{Droadoss and Sundaram Chetty, J J.) MARIMUTHU 

Goundan V. Muniammal. 

24 M. L. W. 812 = 99 I. C. 525 = 
A. I. R. 1927 Mad. 120. 

- —Order on summons for directions under Bombay 
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c. p. CODE (1908), S. 11—Might and Ought- 
Set off. 

High Court Rules ( Original Side), 130, 131 Trial 

Court's jurisdiction not necessary to decide—Question of 

jurisdiction — If res judicata. 

The only way in which a matter at issue between the 

parties can be held to be res judicata when it has not 
been actually decided by the Court is under S. 11, Ex¬ 
planation IV, of the C. P. Code. On a summons for 
directions under Rr. 130 and 131 of the Bombay High 
Court Rules (Original Side), it is not necessary to decide 
whether the Court which is to try the suit has jurisdic¬ 
tion to try the suit as between the defendant and the ( 
third party. Hence the mere fact that on such sum¬ 
mons for directions, the liability between the third party 
and the defendant is directed to be tried at the trial does 
not necessarily make the question of the trial Courts 
jurisdiction res judicata. (Maclcod , C. J. and Heaton, J.) 
KaKIM ELAHI v. SHER AHMF.D. 45 Bom. 24 = 

59 I. C. 28 = A. I. R. 1921 Bom. 195. 

—S. 11—Might and ought—Set off. 

- failure to plead set off or counter-claim. 

Where a person who could put forward a counter¬ 
claim or plead an equitable set off does not do so, his 
subsequent suit for such a claim, or claim to 
>et off would not be barred by reason of his not having 
put it forward in the suit against him. A. I. R. 1925 
Mad. 830 ; 28 M I.. J. 513, Rel. on; 23 Cal. 79 (P. C.), 
and A. I. R. 1925 Cal. 427, Dist. (Devadoss, J.) 

Chandramouli v. Satya Narayana. 

24 M. L. W. 282 = 97 I. C. 488 = 
A. I. R. 1926 Mad. 1020. 

- Suit by agent against principal — Cross-claim for 

damages—Failure to raise -Effect. 

Where in a suit by an agent against the principal, the 
principal had a claim for damages against the agent in 
respect of a certain transaction but failed to have the 
issue tried but the agent gave credit for a certain sum in 
respect of that transaction and a decree was passed on 
the footing that the principal was entitled to that credit, 
Held , that the decree did not preclude the principal 
from maintaining another action for damages. (1841) 

8 M. k W. 858 and (1871) L. R. 6 Q. B. 687, Foil. 

(i Venkatasubba Rao, J.) GOVINDA RAO NATADU 
RUDRAYYA. 1925 M. W. N. 228 = 901. C. 465 = 

A. I. R. 1925 Mad. 830 = 49 M. L. J. 14. 

—S. 11—Might and ought—Suit based on custom. 

- Custom not alleged—Suit dismissed Second suit 


C. P. CODE (1908), S. 11-Minors. 

—S. 11—Might and ought—Suit on title. 

- Causes of action arising out of the same title — 

One cause of action decided in an independent suit •— 
Second suit on the other cause of action if barred. 

Where causes of action although relating to different 
details, viz., in the previous suit the materials of the 
house, and in the second suit the site of the house, both 
arose out of precisely the same title, viz., that the plain¬ 
tiff had acquired the property under the sale-deed of a 
certain date, 

Held, that decision in the previous suit operated as 
res judicata and the second suit was barred. 2 N. L. 

R. 94; 36 Bom. 189 ; and 26 Mad. 760, Dist. ( Find¬ 
lay J. C.) PAIKU v. Mt. KAMALJI. 106 I. C. 861 = 

A. I. R. 1928 Nag. 112. 

_ -Prior suit on the basis of a reversionary right — 

Subsequent suit as heir—If barred. 

The plaintiff brought a suit to recover certain pro¬ 
perty alleging that he was the reversionary heir of one 
V. The property had been in the possession of N, a 
female relation of V. Plaintiff’s suit to recover the 
property from the defendants who were in possession 
was brought after iV's death. The suit was dismissed. 
Again a suit was brought to recover the same property 
from the same defendants on the ground that the plain 
tiff was the heir of A T who had been in possession of the 

property. 

Held, that the second suit was barred under b. 11, 
Expl. IV, as the plaintiff might and ought to have put 
forward both his titles in the previous suit. ( Phillips, 
f.) RAMAIAH t/. LAKSHM1 Narayan. 

23 M. L. W. 13 = 1926 M. W. N. 126 = 
911. C. 660 = A. I. R. 1926 Mad. 234 = 

49 M. L. J. 701. 

- Alternative ground of title not pleaded in previous 

suit — Effect. 

When the later suit is based on a different title and a 
different cause of action, even though it might have 
been open to the plaintiff to have set up a title as an 
alternative ground of attack in the previous suit, that 
omission cannot operate to deprive him in the later 
suit to set up that title in regard to property which was 
not in dispute in the previous suit. (hanhaiya Lai and 
S ul a i man, //.) L. CHHOTEY LAL v. CHANDRA 
BhaN. 45 All. 59 = 80 I. C. 1041 = 

A. I. R. 1923 All. 176. 

First suit on title by purchase—Second suit on 


alleging custom is barred. 

A former suit was for declaration that the deed of 
gift by widow in favour of her daughter’s son was void. 
The plaintiffs were only remote reversioners and as 
remote reversioners cannot sue in presence of the next 
reversioner unless there is a special custom that all 
branches of the family take equally as reversioners, the 
plaintiffs should have alleged that custom in their plaint, 
which they did not, during the pendency of the suit and 
before any evidence had been taken the widow died. 
Thereupon the plaintiffs made an application to be 
allowed to amend their plaint. They said that owing to 
her death they had become entitled to institute a suit 
for possession and that in order to show that right it 
was now’ necessary for them to plead the custom. They 
also asked to be allowed to sue for possession. The 
learned Subordinate Judge refused to allow the amend- 
mend of the plaint and as without the amendment, the 
plaintiffs had no locus standi the suit was dismissed. On 
a second suit by the same plaintiffs for the same relief, 
held , that the suit was barred. (Dalai and Simpson, 

A. J. Cs.) Fateh Singh v. Jagannath Baksh. 

10 0. L. J. 132 = 74 I. C. 549 = 
A. I. R. 1923 Oudh 242. 


title by inhertance—Second suit is barred. 

The first case was for possession against the defen¬ 
dant as owner on the strength of plaintiff’s title by pur¬ 
chase, the second case was again for possession on the 
strength of plaintiff’s title as owner by inheritance. In 
both cases plaintiff was litigating under the same title, 
namely, his*ownership. Held , he should have combined 
the two claims in the first suit. (A rishnan and Rame- 

sam, //.) Muhammad rowther v. Abdul Rah¬ 
man. 1922 M. W. N. 845 = 72 I. C. 207 = 

17 M.L.W.188 = S2M.L.T. 82 = 46 Mad. 135 = 

A. I. R. 1923 Mad. 257. 

—S. 11—Minors. 

- Minority —If precludes the operation of— Res 

judicata. 

The minority of the defendants at the time of prior 
decision does not preclude the operation of res judicata 
against them provided that some of the defendants had 
identical interests with theirs. A. I. R. 1927 P. C. 56, 
Rel. on. (As/rworth, /.) HAR GOBIND v. GlTAN. 

119 I. 0. 567 = A. I. R. 1929 All. 346. 

- Applicability of doctrine to. 

The mother of a minor illegitimate son claimed main¬ 
tenance till minor attained majority or during the life- 
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C. P. CODE, (1908), S. 11—Minor. 

time of plaintiffs. The decree was passed allowing 
maintenance till majority only. No plea was raised as 
to the maintenance of the minor after majority. Held, 
a second suit by the minor on attaining majority for 
future maintenance would not be barred. ( Devadoss 
.and Walsh, //.) RATH1NASABAPATHY ODAYAR v. 

Gopala Odayar. 29 M. L. W. 696 = 121 I. C. 126 = 

A. I.R. 1929 Mad. 545 = 56 M.L.J. 673. 

- Minor not properly represented in former suit. 

Where there was no proper appointment of a guar¬ 
dian^ litem and, therefore, the minor was not properly 
represented in the former suit, the decree passed in the 
suit does not operate as res judicata. A. I. R. 1922 All. 
91 and A. I. R. 1924 All. 751, Rel. on. ( Lindsay and 
Sulaiman , //.) RATTAN CHAND v. Ram KlSHAN 
MURARJI. 26 A. L. J. 777=114 I.C. 743 = 

A.I.R. 1928 All. 447. 

- Previous suit through next friend—Subsequent 

suit—When barred . 

A subsequent suit by a person must be considered to 
be barred by res judicata on account of a previous suit 
wherein he was represented by a next friend unless the 
plaintiff is able to establish that his interests were so 
grossly neglected by his next friend in the previous suit 
as to render the decision of the question against him 
nugatory in the subsequent suit. ( Stuart , C.J. and Raza, 

J.) Talumun Begum v. Maryam. 4 O. W. N. 748 = 

105 I. C. 59 = A. I. R. 1927 Oudh 354. 

- Application by guardian ad litem to be discharg¬ 
ed on the ground of minor's attaining majority—No 
notice to minor served—Order that minor had attained 
majority is not res judicata. 

Where an order is passed merely on the application of 
the guardian ad litem to be discharged on the ground 
that the minor had attained majority without notice to 
the minor, he is not bound by such an order and can in 
a subsequent suit show that he was minor. (Das and 
-Adami , JJ.) GANGANAND SlNGH v. RAMESHWAR 

Singh Bahadur. 6 Pat. 388 =102 I.C. 449 = 

8 P. L. T. 730 = A.I.R. 1927 Pat. 271. 

•- Prior suit by minor's guardian to recover pro¬ 

perty frotn vendee sold in excess of that sanctioned by 
Court dismissed—Fresh suit by minor after majority — 
Jf barred. 

Where a portion of a minor’s property was sold by 
his guardian to discharge the debts of his father with 
permission of the Court but the vendee took possession 
of an area in excess of the land sold and the guardian, 
on her behalf and on behalf of the minor, sued the 
vendee for the excess when the Court refused to adjudi¬ 
cate on the plea, that the sale by the minor’s guardian 
in excess of the land sanctioned by the Court was entire¬ 
ly without authority, on the ground that it had been 
raised too late and that the plaintiff could bring a 
separate action upon it and dismissed the suit, and the 
decision was not appealed against. 

Held , that the previous litigation is not binding on 
the minor and he is not estopped by it from bringing a 
suit for recovery of the excess land taken possession of 
by the vendee. (Le Rossignol and Fforde, JJ.) LABH 

Singh v. Shahban Mir. 7 Lah. 129 = 

95 I.C. 342 = 27 P. L. R. 310 = A.I.R. 1926 Lah. 289. 

- Defence ope7i to but 7iot raised by guardian. 

The omission of the guardian to raise any other 
defence on behalf of his ward which he might and 
ought to have raised does not preclude the ward from 
raising that defence in a subsequent suit, otherwise the 
minor would be made to suffer for the iaches of his 
guardian. (Wazir Hasan and Neave , A. J. Csj) RAM- 
JE3HWAR BAKSH SlNGH v. MT. RlDH KUER. 

• 871. C. 238 = A. I. R. 1925 Oudh 633. | 

D. D.—VOL. 1—83 


C. P. CODE, (1908), S. 11—Miscellaneous procee¬ 
dings—Arbitration. 

-- Unnecessarily joined in a prior suit—No bar to 

subsequent suit. 

The mere fact that the respondent who was quite an 
unnecessary party was joined when minor as plaintiff by 
his mother in her suit, will not make the decision 
against her, res judicata against her son. (Ryves and 
Gokul Prasad, JJ.) NARAIN SlNGH v. RAJ KUMAR 
Singh. 44 All. 428 = 66 I. C. 62 = 20 A. L. J. 251 = 

A. I.R. 1922All 217. 
—S. 11—Miscellaneous proceedings—Administra¬ 
tion. 

- Point of genuineness of will raised and decided 

—Question cannot be raised in subsequent litigation be¬ 
tween parties. 

Where a legatee under a will applies for grant of 
letters of administration and is opposed by a party as 
heir of the deceased, on the ground that the will was 
mere forgery and the Court decides in favour of the will 
being genuine and grants the letters of administration 
it is not open to that person to raise the question of 
genuineness of the will in a subsequent litigation be¬ 
tween the legatee and himself. ( Misra a7id Raza , //.) 

Faqir Buksh Singh <•. Uderaj Singh. 

6 O.W.N. 624 = 119 I.C. 456 = A.I.R. 1930 Oudh 29. 
- Declaratory decree incapable of execution — Sub¬ 
sequent suit for distribution of shares. 

Where in an administration suit, a declaratory decree 
is passed, it is not capable of execution and another 
suit praying that the shares declared by the previous 
decree be distributed is not barred by res judicata. 
English and Indian Case-law discussed. (Maung Kin. 
J.) Maung po Thin v.'ko. Tha Ye. 

11 L.B.R. 60 = 64 I.C. 813 = A. I. R. 1921 L. B. 22. 

—S. 11 —Miscellaneous proceedings—Amendment 
of decree. 

Successive applications for amendments — Main¬ 
tainability. 

A Court is competent to entertain successive appli¬ 
cations for amendment of clerical or arithmetical mis¬ 
takes in judgments or decrees and a decision on a prior 
application of this kind does not operate as res judicata 
in subsequent applications, but if an application for 
amendment has been heard and disposed of on the 
merits, the Court will not, except in exceptional circum¬ 
stances, entertain a subsequent application for substan¬ 
tially the same relief. 39 Cal. 265, Foil. (Tek Chand, J.) 
Mt. Atma Devi v. Mt. Shib Devi. 107 I. C. 390 = 

A. I. R. 1928 Lah. 244. 
— S. 11—Miscellaneous proceedings—Arbitration. 

- Arbit r at ion — Award — Suit imfeachi ng—Fi nal 

decree in ter7ns of award pending suit. 

An arbitrator gave no indication in his award that it 
was only a preliminary stage to the final decision to be 
given by him. On the other hand he framed issues and 
gave decision on them. And although he did not state 
that so many rupees w r ere to be paid by one of the party 
to the other he gave sufficient indications as to how the 
liabilities were to be assessed. Plaintiff brought his suit 
impeaching this award ; and after the institution of the 
suit the arbitrator purported to give his final award 
and a decree was made in terms of it. 

Held, that the suit was not premature since the 
award could not be said to be meiely a preliminary 
award, and the subsequent conduct of the arbitrator 
could not vitiate the suit already instituted. 

Held, further, that the decree passed in terms of the 
final award could not operate as res judicata. (Mukerji 
and Be/met, JJ.) SHANKAR LAL LACHMI NaRAIN v. 

Phul Chand Fateh Chand. 

1930 A.L.J. 1147 = A.I.R. 1930 All. 584. 
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C. P. CODE, (1908), S. 11—Miscellaneous procee¬ 
dings—Arbitration . 

__ Principle of finality of ad judication—Appli¬ 
cation to adjudication by the arbitration Court. 

The principle of finality of adjudication is not limited 
to the final adjudication of matters in issue in a suit.. It 
applies equally to an adjudication by the arbitration 
Court of objections to an award falling within the pur¬ 
view of Arbitration Act. And the mere fact that no evi¬ 
dence was led at the date fixed for hearing would not 
prevent the principle of finality of adjudication from 
applying. And the discovery of additional evidence of 
mis-representation would not entitle the plaintiff to have 

the matter retried. A. I. R. 1925 Sind 42 ; 13 M. I. A. 
160- 12 Cal. 563 ; Marriat v. Hump ton, 7 T. R. 269. 
Rel! on. (, Aston , A. J. C.) ISKJBAI r. PEVIBAI. 

1211. C. 164 = A. I. R. 1930 Sind. 195. 

- Application to file award registered as suit , 

abated for non- joinder of representatives—Second suit 
to recover money due. 

Where a person makes an application to. fi.e an 
award, and it is registered as a suit, but the suit abated 
for plaintiff’s failure to join deceased defendant’s repre¬ 
sentatives, a second suit to recover the money^due under 
the award is not barred res judicata. 45 Bom. 329, Appl. 
(Maclcod, C.J. and Coyajee , /.) ABDUL AZIZ SHEIKH 
V Chandu SONU Khodke. 27 Bom. L. R. 662 = 

89 I. C. 68 = A. I. R. 1925 Bom. 418. 


C. P. CODE, (1908), S. 11—Miscellaneous procee¬ 
dings—Probate. 

C.J. , and Odgers, J.) DORAIAPPA IYER z/. OFFICIAL 
ASSIGNEE OF MADRAS. 15 M.L.W. 368 = 

65 I.C. 244 = 1922 M.W.N. 77 = 
A.I.R. 1921 Mad. 456 = 42 M.L.J. 141. 
—S. 11—Miscellaneous proceedings—Land acqui¬ 
sition. 

-- Decision in land acquisition case—If res judicata.. 

A prior decision in land acquisition case, though bet¬ 
ween the same parties and in respect of adjacent land, is 
not res judicata if land is acquired under different 
notification. (Broadway and Skcmp, J J.) NARSINGH 
Das v. Secretary of State. 112 I.C. 797 = 

A.I.R. 1928 Lab. 263L 

- Decision as to title—Land acquisition proceed¬ 
ings. 

Where a dispute as to the title to receive the compen¬ 
sation has been referred to the Court under the Land 
Acquisition Act, a decree therein renders the question 
of title res judicata in a suit between the parties to the 
dispute or those claiming under them. 23 Cal. 526, 
( 1896 ); 17 C.W.N. 935,(1910); 15 C.W.N. 1021,s. c. 
13 C.L.J. 547 (1911), Diss.; L. R. 43 I. A. 91 s.c. I.L. 
R. 43 Cal. 694 ; 20 C.W.N. 738 (1916); (1909) A. C. 
623, Foil. (Mookerjee and Chotzner, JJ.) SYED ABDUL 

Alim abed v. Badaruddin Ahmed. 

28 C.W.N. 296 = 86 I.C. 1023 = A.I.R. 1924 Cal. 757. 


—S. 11—Miscellaneous Proceedings—Certificate 
officer—Court of Wards. 

- Bengal Public Demands Recovery Act (1917), 

-S’. 57. r , 

A Certificate Officer, who is a mere agent for speedy 
and summary recovery of rents due to an estate under 
the management of the Court of Wards and on whom 
certain powers of a Civil Court have been conferred, is 
not a Court exercising special jurisdiction. And so any 
decision arrived at by a certificate officer cannot operate 
as res judicata on any question raised in the Civil Court. 
A.I.R. 1927 Cal. 421, Ref. (B. B. Ghosc and Bose, JJ.) 
Dwarkanath Manual v. Srigobinda Chou- 
DHURI. 112 I. C. 71 = A. I. R. 1929 Cal. 130. 


—S. 11—Miscellaneous proceedings—Income tax. 

-When in a previous year of assessment a decision 

is arrived at after investigation and enquiry, that certain 
amounts standing in the name of certain ladies in the 
petitioner’s accounts, were stridhanam amounts belong¬ 
ing to them, and as such the interest paid in respect of 
the said amounts, is held to be a valid deduction, it is 
still open to the income-tax authorities to reopen the 
question of the ownership of the amounts in a subse-' 
quent year of assessment, and the authorities not consti¬ 
tuting a Court, are not barred by principle of res judi¬ 
cata. Case-law discussed. (Kumarasivamy Sastri, 
Curgenven and Walsh . JJ.) SANKARAL1NGA NADAR 
v. COMMISSIONER OF INCOME-TAX, MADRAS. 

31 M.L.W. 738 = A.I.R. 1930 Mad. 209 = 

58 M.L.J. 260(P.B.). 


—S. 11—Miscellaneous proceedings—Insolvency. 

-Where an application made by a debtor for 

insolvency was rejected as also the application made by 
one of the creditors for the adjudication as insolvent of 
the debtor whereupon another creditor made a similar 
application. 

Held , that the dismissal of the previous application 
did not operate as res judicata in the later proceeding 
though the second applicant was a party to the first 
application. (Kulwant Sahay and Macpherson, JJ.) 

Chauthmal Bagirath v. Khem Karam Das. 

107 I.C. 842 = A.I.R. 1928 Pat. 116. 


- Odgers, J. —Decision under S. 7 of the Presi¬ 
dency Towns Insolvency Act is res judicata . ( Sckwabe , 


—S. 11 —Miscellaneous proceedings-Legal repre¬ 
sentative . 

- Question under C. P. Code , O. 22, R. 5. 

Once the question as to a legal representative is decid¬ 
ed by a Court under O. 22, R. 5, it cannot be re¬ 
adjudicated upon in a regular suit separately. 28 All. 
109, Disapproved. ( Walsh and Dalai , JJ.) RAJ 

Bahadurs. Narayan Prasad. 48All.422= 

24 A.L.J. 546 = 94 I.C. 157 = A.I.R. 1926 All. 439. 

- Rejection of an application to be brought on re¬ 
cord as legal representative — Order if res judicata. 

An order rejecting an application to be brought on 
the record as the legal representative of a deceased 
appellant, is not a decree and does not constitute res 
judicata. 43 Mad. 812, Dissented from. 13 N.L.R. 
32 and 37 All. 272, Foil. (Kotval, A.J.C.) MT. 
Laxmi v. Gant at. 17 N.L.R. 45 = 62 I.C. 303 = 

A.I.R. 1921 Nag. 23. 

—S. 11—Miscellaneous proceedings—Probate. 

- ■ Decision in probate^ proceedings as to'jelationship 
of parties operates as res judicata. 

The terms of S. 11 are not to be regarded as exhaus- 
i tive. The binding force of a judgment in probate pro¬ 
ceedings depend not upon S. 11 but upon the general 
principles of law. The rule of res judicata though may 
be traced to an English source it embodies a doctrine in 
no way opposed to the spirit of the law as is expounded 
by the learned Hindu commentators. The application 
of the rule of res judicata , therefore, by the Courts 
in India should be influenced by no technical considera¬ 
tions of form but by matter of substance within the 
limits allowed by law. 

Wheie a question of relationship of parties had been 
decided in a previous probate proceeding, a subsequent 
suit l)etween the same parties involving the same ques¬ 
tion is barred. 6 All. 269 (P.C.); A.I.R. 1921 P. C. 11; 
A.I.R. 1922 P.C. 80 and A.I.R. 1916 P. C. 78, Rel. on. 

(Lord Darling.) KALIPADA DE v. DWIJAPADA DAS. 

1930 A.L.J. 70= 121 I.C. 200 = 51 C.L.J. 142= 

34 C.W.N. 201 = 1930 M.W.N. 366= 
32 Bom.L.R. 605 = 31 M.L.W. 182=7 O.W.N. 119 = 
57 I.A. 24=A.I.R. 1930 P.C 22=58 M.L.J. 171. 

-The question of res judicata is not a mle of 

technicality but is based upon general principles of law 
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C. P. CODE, (1908), S. 11—Miscellaneous procee¬ 
dings—Probate. 

which must be given effect to for the purpose of giving 
finality to judicial decisions. 

If a matter has been fought out in a Court having 
jurisdiction to decide that matter, the decision on that 
matter would operate as res judicata although the 
Courts might not be the same. Consequently where a 
question of relationship of parties has been decided in 
a previous probate proceedings, a subsequent suit be¬ 
tween the same parties involving the same question is 
barred. 43 Cal. 694 ; A. I. R. 1922 P. C. 80 and 38 
Pom. 309, Rel. on ; 15 C. V . N. 1021, Diss. from 

{B. B. Ghose and Pant on, JJ.) DwijaPADA Das v. 
KalipaDA DE. 31 C.W.N. 898= 100 I.C. 510 = 

46 C.L.J. 596 = A. I. R. 1927 Cal. 421. 

-Where an application for probate by a legatee 

has been dismissed for default, the legatee’s heirs can 
nevertheless plead the existence of tre will as a defence 
to a suit for the property which they claim as belcrging 
to them under the will. 14 C.W.N. 924, Foil. (Kumara - 
swami Sastri, J.) GaNSHAMTOSS NARAYANDOSS v. 

Sarasvvathi Bai. 21 M. L. W. 415 = 

87 I.C. 621 = 1925 M.W.N. 285 = 
A. I. R. 1925 Mad. 861. 

--The order passed on compromise in precious 

probate proceeding cannot operate as a bar to an appli¬ 
cation for probate of the same will. ( A\wbculd and 
B. B. Ghose , //.) BROJO LaL BaNERJEE v. SAFAJU- 
Bala Debi. 51 Cal. 745=84 I.C. 154 = 

A.I.R. 1924 Cal. 864. 

—S. 11—Miscellaneous proceedings—Review. 

— -An application in review is not a suit and the 

rejection dees net amount to a decisicn which bars a 
fresh suit. ( Pul ton , /.) Ram KlRAT v, GaJAEHAR 

Shukla. 7 O.W.N. 153 = A. I. R. 1930 Oudh 112, 

— S. 11—Miscellaneous proceedings £?me pio- 
ceedings. 

-An order made at an earlier stage in the same 

proceedings is binding upon the Court at a subsequent 
stage. 6 All. 269 (P. C.), Fell. ( B. B. Ghose and 
Panton , //.) JCGENDFa NaTH MA1TI v. RAM 
Gopal Das. 45 C.L.J. 462 = 103 I.C. 639 = 

A.I.R. 1927 Cal. 616. 

-A decree-holder consented to the appointment of 

receiver of judgment-debtor’s property but shortly after 
such appointment he applied for receiver’s discharge. 
His application was dismissed. 

Held , that this decision operated as bar to the trial of 
a second application for receiver’s discharge. The 
binding force of such a judgment depends not upon 
S. 11 but upon general principles of law\ 11 I. A. 37 ; 
48 I. A. 187, Affirmed. {Lord Shaw.) RaMESHWaf 

Singh Bahadur v. Hitendra Singh. 

5 Pat. L. T. 491 = 81 I.C. 576 = 20 M.L.W. 456 = 
35M.L.T. 182=22 A.L.J. 968 = 5 L.R.P.C. 175 = 

26 Bom. L.R. 1153 = 40 C.L.J. 431 = 
29 C.W.N. 413 = 3 Pat. L.R. Civ. 180 = 
A.I.R. 1924 P.C. 202 = 47 M.L.J. 286. 

—S. 11—Miscellaneous proceedings—Succession 
certificate. 

-In the previous case, an application by an adopt¬ 
ed son for a succession certificate was dismissed by the 
lower Court on the ground that there was no valid 
authority to adopt and no valid taking in adoption. The 
decision was confirmed by the High Court on the ground 
that no inquiry need be held in miscellaneous petitions 
into intricate questions of law and fact. 

Held, that as there was no final adjudication on the 
validity of the adoption, the question was not res judi¬ 
cata. (i Spencer , O.C.J. and Kumaraswami Sastri , J.) 

Maharaja of Kolhapur v. Sundaram Ayyar. 


C. P. CODE, (1908), S. 11—Parties and Represen¬ 
tatives— Benamidar. 

48 Mad. 1 = 93 I.C. 705 = A.I.R. 1925 Mad. 497. 

-—Decisions under the Succession Ceitificate Act, 

S. 25 are not res judicata. {Scott-Smith and Ffcrde, 
JJ.) Murli Das V. ACHUT Das. 5 Lah. 105 = 

92 I.C. 138 = A.I.R. 1924 Lah. 493. 

—S. 11-Parties and representatives-Adopted 
son. 

It in a litigation a decision, fair and square, is obtained 
against the adoptive mother, to the effect that she pos¬ 
sessed no authority to adept, that decision must be 
considered to he binding upon the adopted sen by virtue 
of Expl. 6, S. 11, C. P. Code. Case-law dbcussed. 
{Gckar Nath AJisra , /.) ABDUL HaIIM KHAN v. 

Soadat Ali Khan. 1 L.C. 733 = 108 I.C. 817 = 

A.I.R. 1928 Oudh 155. 

—S. 11—Parties and representatives— Auction 
purchaser. 

1 If binds. 

{Obiter.)— Firdirgs in a n oifgage suit may be said to 
be binding on the auction purchaser purchasing pro¬ 
perty in execution of the m,oitg;ge decree though he 
is not a party to the mortgage suit as he in a sense 
represents the mortgagor ar c! the mortgagee and so 
claims under the judgment-debtor. A.I.R. 1922 Pat. 63, 
Rel. on. {Chari, J.) Ma Saw TINT:-. ABDUL BARI. 

119 I. C. 222 = A. I. R. 1929 Rarg. 183. 

Auction purchaser oj puisne mortgagee's right 
subject to prior mortgage—If can question prior mort¬ 
gage in a subsequent suit. 

A purchaser in execution of puisne mortgagee’s 
decree against the mortgagor and his sens, who in the 
suit had dene nothing to affirm a first mortgage on the 
property and w here the validity of the first mortgage 
was not in question in the puisne mortgagee’s suit, is 
not debarred from challenging the validity of the first 
mortgage as the sons would themselves have done, in a 
suit by first mortgagee to enforce his mortgage, though 
the sale to purchaser was subject to first mortgage. 31 
All. 583 and Dickinson v. Burrell , 1 Eq. 337, Rel. on. 
{Kumaraswami Sastri . J.) AL1MSA SAHIB i. S'UPPU 
GCUNDAN. Ill I. C. 909 = A. I. R. 1928 Mad. 557. 

-—An executicn purchaser is the representative of 

the judgment-debtor so as to bring him within the rule 
cf estoppel and the principle of res judicata. A. I. R. 
1922 Pat. 63, Foil. {Das and Foster , JJ.) MAHARAJ 

Bahadur Singh v. a. H. Forbis. 

1926 P. H. C. C. 249= 97 I. C. 205 = 

A. I. R. 1926 Pat. 478. 

-The auction-purchaser is the representative of the 

judgment-debtor and seems to be on the same footing 
as the person claiming under him. A person claims 
through or under another when he derives his title 
through that other either by assignment, inheritance or 
succession or when he holds a subordinate title granted 
by the other, and except in cases specially provided for 
by state or common law he can have no better title than 
the person through or under whom he claims and to 
such a case S. 11 of the Civil Procedure Code applies. 
{Dawson Miller, C. J. and Coutts , J.) KaLI DaYaL 
V. UMESH Prasad. 1922 P. H. C. C. 33 = 

65 I. C. 266 = 1 Pat. 174 = 3 P. L. T. 606 = 

A. I. R. 1922 Pat. 63. 

—S. 11—Parties and representatives—Benamidar. 

— Proceedings by or against. 

In a pioceeding by or against the benamidar the 
person beneficially entitled is fully affected by the rule of 
res judicata. 46 Cal. 566, Foil. {Martineau and Moti 
Sagar, JJ.) NANAK CHAND v. MlR MUHAMMAD 

Khan. 75 I. C. 1048 = A.I.R. 1924 Lah. 702. 
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C. P. CODE, (1908), S. 11. 

_g .ii—Parties and representatives—Insolvency. 

--Where a mortgagor dies and his property devolves 

upon an insolvent over whose estate a receiver has been 
appointed, a decree for foreclosure in favour of the mort¬ 
gagee in a suit to which the receiver has not been made 
a party is not res judicata againste him even though he 
has been heard on petitions and objections against the 
decree. {Lord Salvesen.) KALA ChaND v. JAGAN- 

v-A TH 54 Cal. 595 = 54 1. A. 190 = 

29 Bom. D. R 882 = 31 C. W. N. 741 = 
101 I C. 442 = 45 C. L. J. 544 = 25 A. L. J. 621- 

1927 M. W. N. 485 = 39 M. L. T. 5 = 
26 M. L. W. 268 = A. I. R. 1927 P C. 108 = 

52M.L. J. 734 (P. C.). 

-Decision against insolvent after insolvency does 

not preclude pleas in bar as against Official Assignee who 
is not made a party. [Kumaraswamy Sastri J.) EN- 
KATESVVARULU r. Id NO AY V A. 20 ML. W. 63- 

83 I C 930 = 1924 M. W. N. 491 = 47 Mad. 633-. 

A I. R. 1924 Mad. 689. 

_S. 11—Parties and representatives—Judgment 

debtor and decree holder. 

_The judgment against a creditor who sought to 

attach the property cannot operate as res mdicata as 
against the judgment-debtor in a suit brought by him 
against the claimant. 11 Bom. 114, Dist. ( B . B. Ghose 
and Roy , //.) RUKEYA BANU v. NAZIRA BANU. 

55 Cal. 446=32 C. W. N. 248 = 105 I. C. 647- 

A. I. R. 1928 Cal. 130. 

—S. 11—Parties and representatives — Legal 

representative. 

-The whole policy of the Code is that if the pro¬ 
ceeding originally instituted is right and proper an> 
decision obtained therein is binding on all persons on 
whom the interest or right may devolve pending the 
disposal of the proceedings. (Srinivasa Aiyangar and 

Reilly, J J.) Viswanathaswami Devasthanam V. 
KOODALINGA Nadan. 1927 M. W. N. 743 = 

108 I. C. 401 = A. I. R. 1928 Mad. 246. 

-Where in a suit for recovery of share against a 

Mahomedan widow in possession of her husband’s estate 
in lieu of dower, she does not claim interest on the 
dower debt, the claim to interest is barred by the decree 
in the suit. ( Mears , C.J. and King , /.) MT. NAWASI 

Begam v. Mr. dilfaroz Beg am. 48 All. 803 = 

24 A. L. J. 910 = 98 I. C. 978 = 
A. I. R. 1927 All. 39. 
- Hindu Law — Widow—Decision against—Suit by 


daughter. 

Where after the death of three brothers a compromise 
was entered into between two widows dividing property 
equally and thereupon a third person sued to obtain a 
declaration that the brothers formed a joint Hindu 
family and that on the death of the widow of one of 
them the reversioner was entitled to succeed to the same 
and the same was decreed. Held , that the other widow 
having befcn a party to the declaratory suit by the rever¬ 
sioner it is not open to her daughter to say that she 
was entitled to take on the deach of the other widow in 
preference to the reversioner The judgment in the 
previous case operated as res judicata . (Mukcrji and 

Niamatullah , //.) PREMAVATI v. lAINTI PRASAD. 

27 A. L. J. 518 = 119 I. C. 446. 
—S. 11—Parties and representatives—Lessor and 

lessee. 

-A previous decision in a suit by the lessee 

against a third person cannot operate as res judicata in a 
subsequent suit by the lessor against the same person as 
the lessee does not occupy a representative capacity and 
the lessor cannot be said to be a person claiming through 
his lessee. 11 C.L. R. 122 and 12 Cal, 580(F.B.), Rel. 


C. P. CODE, (1908), S. 11 —Parties and represen¬ 
tatives—Mortgagor and mortgagee. 

on. (Fawcett and Patkar, JJ.) SHRIPADBHAT 
Anantabhat v. Rama Babaji. 29 Bom. L.R. 274= 

1011. C 340 = A. I. R. 1927 Bom. 270. 
-Plaintiffs sued for a declaration that the defen¬ 
dants had no right of easement. The defendants were 
the representative tenants of the village, the villagers of 
which claimed the right of easement. The proprietors 
of the village were not parties to the suit. T he defence 
which was based on a grant alleged to have been made 
by the proprietors of the village was upheld. 

Held , that suit by plaintiffs against the proprietors 
of the village for a declaration of their niskar rights and 
for confirmation of their possession in that right was 
not barred by the previous suit. [Cuming and Chakra - 
varty. J J.) MOHENDRA NATH V. NABDWIP CHAN- 

dra. 43 C.L.J. 180 = 94I.C. 5 = 

A. I. R. 1927 Cal. 97. 

-A decision as to ownership of land obtained by 

plaintiff, in a former suit against defendant’s lessor, is 
at least a strong piece of evidence as against the defen¬ 
dants in a subsequent suit, on the question as to whom 
the rent is pavable. 15 All. 108, Dist. ; 28 C. L. J. 223 
and 33 Mad.'459, Doubted ; 30 Cal. 556 (P.C.), Ref. 
[Suhrawardy and Cuming, JJ.) PURNA CHANDRA 

Thakur v. Ramesh Chandra acharjya Chow- 
DHURY. 87 I. C. 753 = A. I. R. 1925 Cal. 1218. 
-A lessee who claims under a title previously creat¬ 
ed by a lessor is not bound by a subsequent finding 
between the lessor and third parties. 40 Mad. 389; 14 
L. W. 587, Foil. [Krishnan, J.) NALLAMUTHU 
Padayachi v. Srinivasa ayyar. 19 M. L. W. 369= 

831.0.965 = 34 M. L. T. 160 = 
1924 M. W. N 378 = A. I. R. 1924 Mad. 576. 

-A lessor as such cannot be held to be a person 
claiming under the lessees within the meaning of S. 11. 
A suit between the lessee of the zamindari and the 
tenants for theerva is not res judicata against the lessor 
in a subsequent suit even for the same period as the first 
suit and even when the lessee lias surrendered his terms 
before expiry of the lease. The effect of a surrender of 
his lease )y the lessee is to determine the tenancy and to 
let in the landlord’s rights. ( Napier and Krishnan , 
JJ.) Rajeswara SETHUPATHI V. RAMANATHA- 
SWAMI. 44 Mad. 514 = 63 I.C. 205= 

A. I. R. 1921 Mad. 306 = 41 M. L. J. 288. 

—S.ll—Parties and representatives—Licensor and 
licensee. 

Since the transferee of a grantor of a license is 


not bound as such by the license under S. 59, Easements 
Act, it follows that the transferee is also not bound by 
the result of a previous litigation between the grantor 
and the grantee, if the claim of the grantor has failed 
by reason of his failure to prove the ground on which 
he sought ejectment. ( Wazi r Hasan, Ag. C.J. and 
Raza , J.) BHAJJA v. CHUTTAN. 7 O. W. N. 468 = 

A. I. R. 1930 Oudh 203. 

-S. 11 -Parties and representatives—Lis pendens 
transfer. 

■When property is surrendered pendente life be¬ 
tween the preliminary decree and the final decree the 
alienee deriving his title under such surrender is bound 
by the terms of the preliminary decree and it is not open 
to him to re-open questions already decided in the suit 
and he cannot sue also for the establishment of his title. 
[Baker, J. C.) LACHIRAM v. BHOLU. 

22 N. L. R. 110 = 821. C. 452 = 
A. I. R. 1925 Nag. 132. 
—S. 11—Parties and representatives—Mortgagor 
and mortgagee. 

-On a morteaee having been created in respect of 
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C. P. CODE, (1908), S. 11—Parties and represen-1 C. P. CODE, (1908), S. 11—Parties and represen¬ 
tatives—Mortgagor and mortgagee. tatives—Reversioner. 


an estate in fee simple the legal estate at once vests 
in the mortgagee and the mortgagor is left with 
nothing more than an equitable interest which is popu¬ 
larly described as equity cf redemption. It therefore 
follows that the two interests, that of mortgager and 
of mortgagee are distinct and a decision against mort¬ 
gagor in his capacity as mortgager is not res judicata 
against mortgagee. (Hasan and Misra , //.) MOHAM¬ 
MAD Jaimur Khan v. Raghunath Singh. 

1 Luck. 25 = 3 O. W.N. 55 = 13 O. L. J. 323 = 
91 I. C. 1015 = A. I.R. 1926 Oudh 1. 

-A mortgagee filed a suit for possession which 

was resisted by a stranger on the ground that the land 
belonged to him and not to the mortgagor. The suit 
was decreed in mortgagee’s favour. Subsequently the 
son of the mortgagor brought a suit for redemption. 
The stranger in the earlier suit also was a party and 
raised the same plea cf ownership. 

Held , that the mortgagee sued in the previous suit as 
representing the estate and in the latter suit the plain¬ 
tiff mortgagor was really claiming through the mortgagee 
and therefore the defendant was debarred from raising j 
the same plea which had been adjudicated upon once 
before. ( Macleod , C . J. and Crump , /.) BAPUJIRAO 
RAOJIRAO V. RAGHUNATHRAO JOTYAJIRAO. 

74 I. C. 285 = A. I. R. 1924 Bom. 299. I 


1921 M. W. N. 679 = 65 I. C. 979 = 
A. I. R. 1921 Mad. 708 = 41 M.L.J. 392. 

—S. 11—Parties and representatives—Reversioner. 

-In a suit against a widow to enforce a mortgage 

by her, if there is a finding that tl e debt was binding on 
the estate and the sale proclamation states that the debt 
for which the propeity was being sold was for necessity 
and the whole tight of the defendant was being sold in 
execution, then it is the most proper construction of the 
proceedings in the suit and execution that the whole 
property was intended to pass to the purchaser. The 
widow would in such a case sufficiently represent the 
estate as to attract the doctrine of res judicata. 
(Ramesatn and Vcnkatasubla Rai\ J J.) SANYASI v. 
RamchaNDRA RaO. 1926 M. W, N. 319 = 

51 M.L.J. 73 = 95 I C. 691 = A. I. R. 1926 Mad. 692. 

- —Decrees against widiw. 

Where the widow was quite competent to repre¬ 
sent the estate and from the nature of the defence put 
forward and the questions tried, it was abundantly clear 
that not only she represented the estate but the trial was 
fairly and honestly conducted. 

Held, that the result of the litigation was binding on 
the reversioners. 40 All. 593 (P. C.), Foil. If a C ourt 
is satisfied that the former trial was fair and honest, the 
mere fact that the reversioner considers that the evidence 


—S. 11 — Parties and representatives—Purchaser adduced by the w idow in the previous acticn is insufficient, 
of hypotheca. or that he would have in similar circumstances produced 

Where a suit by a mortgagee to enforce his more or better evidence, does not in the least, affect the 
mortgage as against a purchaser of the hypotheca was | question. 40 All. 593 (P. C.). Foil.; 42 Bom. 69 Dist. 
dismissed on the ground that the mortgage had been Before applying the principle of res judicata to judgments 
paid off and where a suit was subsequently filed by the ! L0 which limited owners are parties, the Court shouid 
plaintiff to enforce the mortgage against a person who i take care to be satisfied that the decrees relied on are 


had purchased the hypotheca from the defendants in untainted by fraud or collusion and that the necessary and 
the previous suit but prior to the institution of that suit, proper issues were raised, tried, and decided in the suits 
Held , that the decision in the prior suit was not res which led to them. 42 B. 76, Dist. Whether the widow 
judicata and did not bar the subsequent suit. 41 M. represented the inheritance, may be gathered from the 
L J. 392, Foil. (Madhavan Nair , /.) DURAICHAMI nature of the defence put forward, and the issues raised, 
Tevar v. ADIMDTHU NADAN. 20 M. L. W. 740= tried, and decided in the former suit. The mere allegu- 

84 I. C. 995 = A. I. R. 1925 Mad. 358 = tion that she did or did not, would be of iittle value. 

47 M. L. J. 728. Was the suit based upon a mere personal cause of action 
Declaratory decree—Rights acquired prior to — by or against the widow ? Was it a ground personal to 
If affected. the female heir that was taken in the previous suit ? 

N a minor on attaining majority repudiated a mort- Was it a claim by or against the vidow personally or the 
gage of his property executed by his mother 6” in inheritance which she represented ? To decide these 
favour of A as his certificated guardian and himself questions the Court must examine the averments, the 
mortgaged a portion of the property to D . K brought a issues and the findings in the previous suit. If the con- 
suit against iV and ^ for a declaration that his mort- tentions raised are those connected with the inheritance 
gage was binding on A T and obtained a decree. He and the trial was with reference to them, the widow must 
then brought a suit for sale on the mortgage. be held to be representing the estate even though litiga- 

Hcld , (l)that D who claimed under N was entitled tion may have arisen out of her own acts ; if not the 
to repudiate the mortgage of K\ (2) that the decision in litigation must be deemed personal to her and not binding 
the declaratory suit operated as res judicata in the upon the reversioners. (Spencer and Venkatasubba Rao, 
mortgage suit and was binding on all persons claiming //.) RAJAGOPALAN v. RaMAMURTHY. 
through him under transfers made after the suit but not 18 M. L. W. 491 = 73 I. C. 284 = 

on D because the mortgagee rights of D having come A. I. R. 1924 Mad. 301. 

into existence before the delaratory decree were not af- - Decree against daughter. 

fected by it and the property could only be sold in execu- A decision against daughters in a suit for par- 
tion of decree on K's mortgage subject to these rights, tition by vendee of one of the daughters, to which re- 
(Kanhaiya Lai and Mukerji , //.) KlSHORI RAMANJI versioners were not made parties, does not operate as res 
v. DULEY Ram. 22 A. L. J. 155 = 78 I. C. 226= judicata against them as they are not bound by it. 

5 L. R. A. (Civ.) 77 = A. I. R. 1924 All. 474. (Stuart, /.) SlTA Ram v. Rewa R/M. 

* ■ 'L essor and lessee. 711. C. 390 = A. I. R. 1923 All. 366. 

A person holding under a lease granted before-a suit -Previous suit by a Hindu widow for recovery of 

is not bound by the decision against his lessor in that possession in her own right which she enjoyed for many 
suit if he is not a party to it. 33 Mad 459, Dist. 8 All. years and from which she was dispossessed does not 
324 ; 32 Cal. 357 ; 35 Bom. 297 ; 40 Bom. 679 and 36 operate as res judicata against a reversioner to recover 
California 489, Foil. (Oldfield and Ramesam, J /.) possession of the property. (Greaves and Cuming. J J.) 

Anakkaran Puthiyavallapil Mussan Haji v. Sashi Kumar Sorkhel v. Chandra Kumar 
Thiyan Thavara Koran. 14 M. L. W. 387= SamaddaR. 35 C. L. J. 348 = 68 I. C. 322 = 
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C.P. CODE, (1908), S. 11 —Parties and represen¬ 
tatives—Scope. 

A. I. R. 1923 Cal. 204. 

—S 11—?arti3s aid representatives—Scops. 

'•• Person party to suit but omitted in for mil order 
by oversight—Bar of res judicata. 

Where a pjrson is actually a party to the pro:eeding 
bat his name is omitte 1 from the formal order merely 
by an oversight, he cannot claim that the rule of res 
judicata does not apply to him inasmuch as he was not 
a party t) the original trial. (Lord Dirlingj) 
KALIPADA D£ V. D.VIJAPADA D AS. 

1930 A. L. J 70 = 121 I. C. 230 = 51 C. L. J. 142 = 

34 C W. N. 231 = 31 M. L. W. 182 = 
7 0 W CT 11 = 32 Bam L. R 535 = 
1930 M W. N. 355 =57 I.A 21 = 
A. I. R. 1333 P. C. 22 = 58 M. L J. 171 (P.C.). 

- Suit dismissed on the ground that a person h id 

no rigit to continue suit —■// res ja lic it i igiinsl his 
sons. 


A suit which is dismissed on the g'oind that plaintiff ; 
has no right to ontinae the suit cannat operate as res I 
julicata in favoar of the sons of the plaintiff. (S'Pai- < 
min an l IViamitu’lah J J.) ABH9Y RAM -o. JH \ND \. 

1923 A. L J. 1100 = 121 I. C. 102 = 

A. I. R. 1923 All. 910. ; 

-— Decree passed against deceased's estate—Estate 

sufficiently represented — Decree will bin l all legal repre¬ 
sentatives as such. 

If a deceased person’s estate is represented suffidently 
for an effective decree to be made against it, that detree, 
so long as it stands, will bind all the deceased's legal re¬ 
presentatives in their capacity as such, whether they are 
on the record of the proceedings or not. ( Reilly , /.) 

Abdulla Sahib v. Vageer Beevi ammal. 

117 I. C. 138 = A. I. R. 1928 Mad. 1199. 

-- Landlord and tenant. 

The question as to what villages were included in the 
tenure in question was decided between the landlord who 
was the decree holder and the tenant. Plaintiff who 
possessed a subordinate interest in the tenure sued the 
landlord for setting aside the sale of the tenure in execu¬ 
tion. 

Held, that the decision cannot be held to be res 
judicata ; (Ross and Fatal Ali, JJ.) BALDEO DAS v. 
NiLMANi NATH. 8 Pat. 122 = 9 P. L. T. 627 = 

113 I. C. 681 = A. I. R. 1928 Pat. 615. 

■Addition of unnecessary parties in subsequent suit 

— Effect. 

If in a subsequent suit parties who were not necessary 
parties in the previous suit are added, the fact of such 
addition does not prevent res judicata from applying. 
(Kulivant Sahay and Macpherson, //.) NATHUNI 
Sahu V. BHAGWAN Gir. 7 Pat. 840 = 

9 P. L. T. 493 = 115 I. C. 235 = 
A. I. R. 1928 Pat. 436. 

--Where some new parties are added to a subse¬ 
quent suit in addition to all the parties to the prior suit, 
the decision in the previous suit is not res judicata. 
(Dalip Singh, J.) DlLA RAM v. BlDHYA DHAR. 

100 I. c. 849 = A. I. R. 1927 Lab. 259. 

-Plaintiff sued the first defendant and purchasers 

through him for setting aside a sale in favour of first 
defendant. The sale-deed was held valid as between 
first defendant and plaintiff and the suit was dismissed. 
In appeal plaintiff joined the subsequent purchasers as 
respondents but not the defendant 1. 

Held, that the finding as to validity of sale deed was 
res judicata as between plaintiff and defendant 1 and 
also as against the subsequent purchasers. (Sir John 
Wallis.) V. P. R. V. CHOCKAUNGAM CHETTY v . 

SEETH AI ache. 27 M. L. W. 1 = 1071. 0. 237 = 


C.P. CODE, (1908), S. 11 —Parties and represen¬ 
tatives— Scope. 

1928 M. W. N. 20 = 4 0. W. N. 1231 = 

47 C. L. J. 136 = 32 C. W. N. 281= 

30 Bom. L. R. 223 = 6 Rang. 23 = 23 A. L. J. 371 = 

A. I. R. 1927 P. C. 252 = 54 M. L. J. 88 (P.C.). 

- —m first suit by shebaits for framing a scheme — 

Sewn l suit by gods themselves through on; member of 
the dedieaiors's family agjinst other members for de¬ 
claration that the properties are debuHar. 

Tae prior suit was instituted by G and R L. In the 
plaint the pi lintiff \ were described as “ Sri Sri Iswar 
G)p\l Jiu rnakur’s shebaits. G and R L were defen¬ 
dants in the subsequent suit. The defendants in 
the prior suit were the other members of the family, 
and they included N and R B. The defendants 
also were described as “ Sri Sri Iswar Gopal Jiu 
Tnakur’s shebaits” and the prayer was that all the pro¬ 
perties being debittar properties of Sri Sri Iswar Gopal 
Jin Thakur established by the said Peary Lai Mandal 
and Moni Mahan Mandal, a scheme may be framed for 
the preservation, and for the effi:ient performance of the 
daily and periodical shebas of Sri Sri Iswar Gopal Jiu 
Tnakur and the festivals, etc.” Subsequent suits were 
by the plaintiffs : (1) Sri Sri God Gopal Jiu Thakur ; 
and (2) Sri Sri god Shambith Nata Shib Thakur, re¬ 
presented by the shebait N R B was the contesting 
defendant and the prayer was for a declaration that the 
properties in suit are owned and possessed by the plain¬ 
tiff Tnakurs as debuttar properties. 

Held, that the prior suit was not res judicata as 
regard^ the subsequent suit because the prior suit was 
not between the same parties as those in the subsquent 
suit. 2 I. A. 283, Appl. (Sir Lancelot Sanderson .) 

Radha Binode v. Sri Gopal Jiu. 

54 Cal. 770 = 54 I. A. 238 = 101 1. C. 873 = 
23 Bom. L. R. 931 = 1927 M. W. N. 448 = 
25 A. L. J. 681 = 45 C. L. J. 605 = 
26 M. L. W. 85 = 31 C. W. N. 1063 = 
A. I. R. 1927 P. 0. 128 = 53 M. L. J. 123 (P.C.). 

- -Parties not the same—Suit is not barred. 

Where the prior suit was between A and B and the 
subsequent suit was between A on the one hand and B 
■ I and other persons interested in the result of the suit. 

. I Held, that the parties in the two suits not being the 
I same, the subsequent suit was not barred. 26 Cal. 428 
. (F. B.) and 12 P. R. 1903, Dist. (T eke hand and Agha 
t Haidar, J J.) GaNGA RAM v. MAHOMED HUSAIN. 

9 L. L. J. 270 = 103 I. C. 858= 
f 28 P. L. R. 683 = A. I. R. 1927 Lah. 900 (2). 

i — There can be no res judicata where the parties 

. in the subsequent litigation ranged on the opposite sides 
I claim through the same person. (Wasir Hasan and 
= Ncave, A. J. Cs.) Mt. RAJ DULaRI v. MT. CHAN- 
= DESAR Dei. 78 I. C. 65 = A. I. R. 1925 Oudh 164. 


- Public right —Decision in a prior suit —Re s 

judicata. 

Where the ownership of a well and certain adjoining 
strips of land were in dispute between the trustees of 
a mosque and a municipality and was decided against 
the former, they cannot in a subsequent suit by the 
public set up their right to it. (Walsh and Ryvcs , //•) 

ram Chand v. Maul a Baksh. 46 All. 110= 

79 I. C. 310 = 21 A. L. J. 882= 
4 L. R. A. Civ. 583 = A. I. R. 1924 AU. 178. 

--So far as plaintiffs were concerned it was held in 

a previous suit that they had agreed to the alienation 
which had besn for their benefit and could not question 
it, that they could under no circumstances inherit any of 
the estate left by the widow and that, should they sur¬ 
vive her, another reversioner plaintiff’s cousin would 
be entitled to take that portion that had been alienated 
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€. P. CODE, (1908), S. 11—Parties and represent¬ 
atives—Scope. 

and that portion which had not been sold. Plaintiff 
brought a subsequent suit to the effect that this sale 
should not affect his reversionary rights. This was 
dismissed in 1913. Plaintiff with his iwo younger 
brothers again brought a suit for a portion of this land 
which was not alienated after the death of the widow. 

Held , the question is clearly res judicata as between 
them and the widow and her successors, ( Martineau 
and Harrison , //.) MAULA BaKSH v. Mt. JlWi. 

85 I. 0. 202 = A. I. R. 1923 Lah. 556. 
———Representative suit—Suit by Karnavan of a 
Malabar Tanuad — Dismissal—Subsequent suit raising 
the same question by junior member — Bar. 

Where the very question raised in the suit was raised 
in a previous suit to which the predecessorsin-interest, 
were parties, and a decision was given therein. 

Held , that that decision will operate as res judicata. 

A judgment in a matter of res judicata must stand by 
itself. It decides what it purports to decide, no more and 
no less. If there is any ambiguity as to what it decided, 
which cannot be cleared up without further evidence, 
then it will not be a clear finding and therefore not a 
case of res judicata at all. (Schwabe, C. J and Wal¬ 
lace, J.) Unnaraza Kunhi Raman. 

17 M. L. W. 322=721. C. 582 = 32 M. L. T. 146 = 
A. I. R. 1923 Mad. 514 = 44 M. L. J. 443. 

-- Defendants in subsequent suit not parties to pro- 

vious proceeding—Suit is not barred. 

Defendants got certain property sold in execution of a 
money-decree. Plaintiffs sued for possession on the 
ground that the sale was not binding on them inasmuch 
as an injunction was issued to the Munsiff to stay the 
execution, and the Munsiff nevertheless, confirmed the 
sale ; that when he applied for a review of the order 
confirming the sale, the application was rejected with an 
order that a regular suit was necessary. 

Held , the question whether suit can lie is not res 
judicata as the defendants were not parties to or heard 
in the proceedings in which the order was passed. (Kot- 
val, A. j. c .) Brijmohan Singh v. Kastur 
Chand. 68 I. C. 693 - A. I. R. 1922 Nag. 189. 

- Evidence Act , S. 41— Judgments not inter partes. 

Per Full Bench .—It is open to a party to assert as 
against a third person a title which has been definitely 
negatived in a previous suit against a contesting claimant. 
Plaintiff brought a suit against two other persons for a 
•declaration that he was entitled to the Asari Sheriff and 
to recover from the Government the emoluments of the 
officer and it was held in that suit that the plaintiff did 
not prove title to the office and the suit was dismissed. 
Then the plantiff brought another suit against the 
■Government to recover a sum of money alleged to be 
due to him as the person entitled to the Asari Sheriff 
and to perform the services connected therewith. The 
■Government was paying the sums to the successful party 
in the previous litigation. 

Held , that the judgment in the previous suit was not 
a bar to the second suit. 33 Mad. 483 and 36 Mad. 141, 
•Overruled. 18 C. W. N. 954, Foil. 

Per Kumaraswamy Sastri , J. —S. 11, C. P. Code, 
codifies the law in British India as regards the plea of 
res iudicata and.though the principle has been applied to 
proceedings other than suits (e.g. execution proceedings), 
the essentials required by the section as to identity of 
the questions involved and parties has not been lost sight 
of. ( Wallis , C.J. Spencer and K umaraswami Sastri , 

JJj). Secy of State v. Ahmad Badsha Sahib. 

44 Mad. 778 = 671. C. 971 = 41 M. L. J. 278 = 
14 M. L. W. 188 = 14 M. L. W. 128 = 
1921 M. W. N. 576 = A. I. R. 1921 Mad. 248 = 


C. P. CODE, (1908), S. 11—Plea of. 

41M.L. J. 223 (F.B.) 
—S. 11—Parties and represen tatives - Wrong repre¬ 
sentative. 

-Where a person brings a suit and obtains a decree 

to the extent of the assets against a supposed legal re¬ 
presentative of a deceased debtor, who is subsequently 
found not to be so, a fresh suit on the same cause of 
action against the real legal representatives is not barred. 
(Hulwant Sahay , /.) MT. NANABATI v. BHAIO 
CHAUDHRY. 9 P. L. T. 807 = 

108 I. C. 558= A. I. R. 1928 Pat. 362. 

—S. 11—Plea of. 

-—A plea in bar can be allowed to succeed only 

where the law expressly provides for it or the implica¬ 
tion is so irresistible that its provisions are inconsistent 
with a contrary hypothesis. (Mukerji and Niamatulla , 

//.) Mahadeo Bharthi v. Mahadeo Rai. 

1929 A. L. J. 653 = 118 I. C. 513 = 
51 All. 805 = A. I. R 1929 All. 506. 

- Construction. 

A plea in bar of legal rights should be given effect 
to only on strictly construing the pleadings and the deci¬ 
sion in the previous suit. (Niamatullah, J.) MAHARAJ 

Singh v. Sri Raja Suryapal Singh. 

9 L. R. A. Rev. 306 = 113 I. C. 758= 

A. I. R. 1929 All. 29. 

- Wai ver. 

The bar of res judicata is one which does not affect 
the jurisdiction of the Court but is a plea in bar, which 
a party is at liberty to waive. (Suhrawardy and Garlick, 

jj.) Rajani Kumar v. ajmaddin Bhuiya. 

48 C. L- J. 577=1141. C. 129 = 
A. I. R. 1929 Cal. 163. 

- In second appeal. 

The mere fact that a point is res judicata does not 
make it allowable in second appeal, if it has not been 
taken in the written statement of the defendant, nor has 
any issue been raised on it nor has it been discussed in 
that light by lower Courts. (Ananthakrishua Ayyar 

jj.) Krishna Bhatta v. Govinda Bhatta. 

A. I. R. 1929 Mad. 775. 

- In second appeal. 

The question of res judicata can be raised in appeal 
and if a decision is come to in prior suit before the dis¬ 
posal of latter suit even in appellate stage, the bar of res 
judicata is applicable ; 11 All. 148 ; A. I. R. 1924 Pat. 
823 ; A. I. R. 1923 Cal. 496 and 33 All. 5l (F. B.), 
Rel. on : 16 Cal. 233 and 33 Cal. 1101, Not Appr. (Kul- 
want Sahay and Macpherson , JJ.) BlBI WASILAN v. 
Mir Syed Hussain. 8 Pat. 107 = 117 I. C. 167 = 

A. I. R. 1929 Pat. 173. 

- Under general principles of law. 

The plea of res judicata is not confined to the provi¬ 
sions of S. 11, but may be invoked under general princi¬ 
ples of law : A. I. R. 1921 P. C. 11 and A. I. R. 1922 
P. C. 80, Poll. (Fforde and Campbell , JJ.) MT. 
Sahibzadi Begum v. Md. Umar. 8 Lah. 15 = 

27 P. L.R. 504 = 961. C. 1002 = 

A. I. R. 1926 Lah. 603. 

- Plea if limited to judgment of Court of concur¬ 
rent jurisdiction — Applicability to that of exclusive 
jurisdiction. 

S. 11 of the Code is not exhaustive and the plea of 
res judicata is not limited to a judgment of a Court of a 
concurrent jurisdiction being pleaded as a bar to the 
subsequent suit which dealt with in S. 11, but it extends 
also to a judgment of a Court of exclusive jurisdiction : 
The Dutchess of Kingston's case, (1776) 2 Sm. L.C. 754 
6 All. 269 (P. C.) and 48 Cal. 499 (P. C.), Foil. 12 A 
L. J. 853, Dist. (Kennedy and Rupchand Bilaram , A. 
j. c.) Velji Dayalji v. Firm of Nandlal. 
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C. P. CODE, (1908), S. 11—Plea of. 

21 S L R. 23 — 911. C. 423- A. I. R. 1926 Sind 236. 

- In revision. 

point as to res judicata not raised in the Court 
below cannot be raised in revision. ( Krishnan, /.) 
1<AMUDU CHETTY r 1 . VARADARAJA CHARIAR. 

13 M. L. W. 289 = 62 I. C. 480 = 
A. I. R. 1921 Mad. 532. 

-S. 11—Prior decision—Award. 

- IVhen a bar to a suit. 

Where an award has replaced the original rights of 
the parties, it is of itself a good defence to an action 
based on those rights ; but where an award has merely 
ascertained and defined those rights, not only the award 
but also its performance must be established to complete 
the defence : J1 bom. L. R. 20, Dist.; Allen v. Milner , 
(1831) 2 Cr. & ). 47, Apple, Cummings v. Heard , 
(1860) L.R. 4 Q.B. 660. Not Appl. {Shah and Fawcett, 
//.) SWAM1RAO Konhek NADG1R v. CHANNAPPA 

Uppina HUBLI. 29 Bom. L. R. 301 = 1011. C. 398 = 

A. I R. 1927 Bom. 237. 

—S. 11—Prior decision- Custom. 

-A finding in the previous suit inter partes as to 

the existence or non-existence of a custom of pieemp- 
tion ought to bind the parties to that litigation in a 
subsequent suit ; of course, it would be open to either 
party at a subsequent stage to show that the custom has 
ceased to exist or has in any other way been abandoned: 
A. I. K. 1924 All. 321 (F. B.). Ref. to. (Sulaiman and 
Makerji, J J.) DEONATH SlNGH v. TlLAKDHARI 
Singh. 94 I. C. 463 = A. I. R. 1926 All. 420. 

—S. 11—Prior Decision—Competent Court. 

- Decision by same officer in different capacities 

—Small cause suit and original suit — Applicability% 

A judgment does not operates as res judicata where 
the munsiff in his capacity of an officer hearing a suit 
of small cause Court nature is not competent to try the 
later suit. Apart from his capacity as an officer try¬ 
ing suits of a Small Cause Court nature he may be 
competent to try the later suit but the combination of 
two functions in the same office does not affect the ques¬ 
tion of competency. (Stuart, J.) SHAKIRA RiHI V. 
Nan DAN RAl 66 I. C. 613 = A.I.R. 1922 All. 241. 
—S. 11—Prior decision—Damages. 

-In a suit foi damages for occupation of property 

after the expiry of notice to quit the same, where such 
relief was sought but not granted in a previous ejectment 
suit between the same parties : 

Held, that it was not competent to the Court to 
grant damages for the period between the expiry of the 
notice and the passing of decree in the prior suit 
(Adami, J.) BULAk CllAND V. PADUMCHAND. 

1041. C. 190 = A. I. R. 1927 Pat. 395. 

—S. 11—Prior decision—Declaratory suit. 

-Dismissal of suit for a declaration that an alie¬ 
nation by a widow is not binding on the reversioner 
bars his subsequent suit for possession after the widow ’s 
death. (Chevis, /.) NAWAB v. PUNJABA. 

4 L. L. J. 442 = 59 I.C. 946 = A. I. R. 1921 Lah. 187. 

—S. 11—Prior decision—Decree. 

-Where a suit was filed on a prior decree, held 

that so long as the decree was in force the Court should 
give effect to it and should not ignore it and go into the 
questions decided by it. (Ross. J.) JHUMAK SlNGH v. 

Mahindra Singh. 711.0.560 = 

A. I. R. 1924 Pat. 165 (166). 

-Parties to a suit are bound by the decree passed 


therein and they cannot in a subsequent suit go behind 
the decree. (Batterji and King, JJ.) RAM NARAYAN 
Das v. Shri Radha Ballabji. 114 I. C. 871. 
—S. 11—Prior decision—Incidental finding. 

-In a previous rent suit, the Court found that the 


C.P. CODE, (1908), S. 11—Prior decision—Land¬ 
lord and tenant. 

landlord had failed to prove that a certain plot apper¬ 
tained to the disputed holding of the tenants. It was 
also remarked that the evidence adduced by the landlord 
to identify the land as included in the kabala was neither 
sufficient nor reliable. In a subsequent suit for declara¬ 
tion of title to that plot by the landlord : 

Held, that the previous decision regarding title was 
incidentally arrived at in the course of the determination 
of the principal case regarding the right to recover rent 
and as such was not res judicata : 11 Cal. 301 (P. C.), 

Rel. on. (Suhrawardy and Jack, JJ.) MUKTAKESHI 

Dasi Z-. Manilal Jana. 57 Cal. 371 = 

A. I. R. 1930 Cal. 579. 

—s. 11—Prior decision—Jurisdiction. 

-The plaintiffs sued for certain inam lands. When 

the case was first tried, the first District Munsif held that 
he had no jurisdiction to try the suit, as the matter fell 
within the purview of S. 21 of Madras Act III of 1895.. 
This was on the first issue “w hether the lands in dispute 
are service inams, and whether this Court has no juris¬ 
diction to enteitain a suit with respect to the same.” 
The D. J, considered both these points and found that 
the lands in question were service inams, and as the 
plaintiffs did not rely on any right to an office or its- 
emoluments, the Civil Court had jurisdiction to enter¬ 
tain the suit, and remanded the suit to the District 
Munsif for disposal. The Munsif came to the con¬ 
clusion that the alienation in favour of the plaintffs was 
void and not enforceable. On appeal the Subordinate- 
Judge held, disagreeing with the District Judge remand¬ 
ing the suit, that thay were village service inams. It 
was contended that the Subordinate Judge had no juris¬ 
diction to review the finding of the District Judge in his. 
order of remand as to the character of those inams. 

Held, that the plaintiffs had the opportunity to 
appeal against such of the finding of the District Judge, 
as determined the character of of the inams, and that 
not having done so they would be concluded by that 
finding, it being a finding on a preliminary point but, 
what the District Judge really intended to do and the 
important part of his remand order was only the 
finding as to the jurisdiction. (OJgers, J) SUBBAYYA 
Vm SETTIPALU RaMAYYA. 22 M. L. W. 225 = 

911. C 666 = A. I. R. 1925 Mad. 1046 = 

51 M. L J. 13L 

—S. 11—Prior decision—Jus tertii. 

-In a previous rent suit the defendant-tenant 

pleaded jus tertii and his plea was upheld. The land¬ 
lord brought a suit for declaration of title against the 
tenant without making the third party a defendant. 

Held, that the decision in a rent suit with reference 
to title is not res judicata in a subsequent declaratory 
suit. It is immaterial w hether the third party under 
whom the defendants claimed to have held the land was 
made a party, or not : 26 Cal. 428, (F.B.) Rel. on 12' 
C. L. R. 38; 10 C. W. N. 820 and 12 I.C. 9, Not Foil. 
13 I. C. 40, Dist. (Case law Referred), (Suhrawardy 
and Jack, JJ.) MUKTAKESHI DASI V. MANILAL 

Jana. 57 Cal. 371 = A. I. R. 1930 Cal. 579. 

—S. 11—Prior decision—Landlord and tenant. 

-Some of the co-sharers in a mahal in a suit to 

recover the arrears of rent obtained an ex- parte decree. 
Some years later they instituted a suit again for recovery 
of rent of the same holding for subsequent years. The 
defence was that the lambardars had all along been 
collecting the rents in respect of the patti in which the- 
holding was situated and that the rent had been paid to- 
them in good faith. 

Held, that the decision in the previous suit operated 
as res judicata in respect of the question whether for the 
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C.P. CODE, (1908), S. 11—Prior decision—Land 
lord and tenant. 

years in respect of which that suit was.brought the plain¬ 
tiffs were entitled alone to sue for the rent of the 
holding, and that they were bound to regard the plaint¬ 
iffs as their landlords by reason of the decree in the 
previous suit and that thereforet hey were not entitled to 
invoke any presumption that the lambardars are entitled 
to collect lents in view of the decision in the previous 
suit. ( Ashworth , /.) SURDAR SlNGH v. MT. 
BaLKHER. 98 I. C. 981 = A. I. R. 1927 All. 145. 

- Prei'ious decision as to the question of the area 

of tenancy is res judicata. 

A previous decision as to the question of the area of 
tenancy is res judicata in a subsequent suit between the 
parties : 21 Cal. 236 Not Foil. 1 Cal. 202, Foil. 
{Cuming and Gregory, JJ.) BENGARAM CHANGA v. 
BEJOY GOYINDA. 91 I. C. 738 = 

A. I.R 1926 Cal. 513 

• 

—S. 11—Prior decision- Mesne profits. 

-It is certainly a point for consideration whether, 

when a relief for pendente lite and future mesne profits 
was specifically claimed in the plaint and it was not 
granted, intentionally or owing to an oversight, that 
relief cannot be deemed to have been refused within the 
meaning of Expl. (.5) to S. 11. (. Lindsay and Sulaiman , 
JJ.) KAMCHARAN SAHU v. GOGA. 49 All. 565 = 
25 A. L. J. 425 = 102 I. C. 96 = A.I.R. 1927 All. 446. 

—S. 11—Prior decision—Mortgage. 

- Successive redemption suits in respect of 

different mortgages over the same property. 

Where the first suit is to redeem one mortgage, it 
does not bar a suit to redeem a mortgage of a different 
date though the property sought to be redeemed and 
the principal amount of the mortgage are identical. For 
instance if a mortgagor, who sought to redeem a specific 
mortgage fails in the suit, because the mortgage is not 
proved, he is not thereby precluded from seeking to 
redeem the same property from another specific mort¬ 
gage. The dismissal, of a former suit brought to re 
deem an invalid mortgage, is really no bar to a subse¬ 
quent suit in which a different mortgage, which subse¬ 
quently sprang into existence by the operation of the 
statute of limitation, is sought to be redeemed. (Case- 
law discussed.) ( Wallace and Sundaram Chetty , JJ.) 
S. L. RENGIER v. RAMIA SaNTHU. 

.A.I.R. 1930 Mad. 264. 

-- Obiter if a suit for redemption is brought by the 

mortgagor even though he had no right then to redeem 
and the suit is dismissed, the decision operates as res 
judicata in the subsequent suit for redemption brought 
when the mortgagor acquires such a right. ( Stuart , 
C. J. and Raza, J.) RUGHU SlNGH v. DEPUTY 
COMMR. 7 O. W. N. 209 = 122 I. C. 769 = 

A. I. R. 1930 Oudli 270. 

- Prior decree for redemption — Non-payment of 

sum fixed—If a bar to a fresh suit. 

The fact of a previous redemption suit being brought 
and being dismissed for failure of the mortgagors to 
pay the sum decreed for redemption will not operate 
under the rule of res judicata to prevent the bringing of 
a subsequent suit for redemption. 24 All. 44 (F.B.); 
A.I.R. 1922 All. 3 77, Foil. {Boys and Ashworth , JJ.) 
Raghunath Singh v. Sheopartap Singh. 

1929 A. L. J. 761 = 119 I. C. 525 = 

A.I.R. 1929 All. 409. 

- —Transfer of Property Act, S. 60—Redemption 

suit — Dismissal for default under 1859 Code if a bar to 
seccmd redemption suit. 

The dismissal of a suit for redemption for default 
under S. 127. C. P. Code of 1859, is not an order ex- 
inguishing the right of redemption under S. 60, T. P. 

D. D.—VOL. 1—84 


C. P. CODE, (1908), S. 11—Prior decision—Mort¬ 
gage. 

Act, and does not bar a second suit for redemption of 
the mortgage. And this rule holds good even where the 
previous suit was dismissed before the Transfer of Pro¬ 
perty Act was made applicable to the province: 39 Bom. 
41 ; 40 Bom. 248 : A. 1. R. 1928 Bom. 67; 13 M. I. A. 
404; 22 W. R. 172 and 43 Bom. 334, Rel. on; 13 Bom. 
L. R. 658 and 15 Cal. 422 (P.C.), Dist. ( Patkar , J.) 
KASHIRAM LAXxMAN Kadam v. Maheswar Laxman 
Gondhalekar. 30 Bojn. L. R. 1089 = 

113 I. C. 384 = A.I.R. 1929 Bom. 116. 

- Redemption suit—Mortgagor failing to comply 

with preliminary decree—Second redemption suit 

during the continuance of first suit maintainability. 

A mortgagor, who has failed to comply with the terms 
of a decree in a redemption suit filed by him, is not 
entitled during the continuance of that suit, or before the 
final decree in that suit has become incapable of execu¬ 
tion, to maintain a second suit for redemption of the 
same mortgage : 24 All. 44 and A. I. R. 1922 Ail, 377, 
Dist. {Iqbal Ahmad, J.) ABDUL KARIM v. DURGA 
Prasad. 100 I. C. 324 = A.I.R. 1927 All. 305. 

- Previous decree directing mortgagee to with¬ 
draw mortgage money deposited by mortgagor and to 
deliver property to mortgagor—Subsequent suit for 
redemption is barred. 

In the previous suit a decree was passed directing the 
mortgagee to take the mortgage money which had been 
deposited in Court by the mortgagor and to deliver the 
property to the mortgagor. The mortgagor applied for 
delivery of the property. Afterwards he gifted the pro¬ 
perty to the plaintiff. The application for the delivery 
of the property was subsequently dismissed. The plain¬ 
tiff brought another suit to redeem the property, 

Held , that the decree in the previous suit was not one 
under C.P. Code, O. 34, R. 7 but was a combined decree 
under O. 34, R. 8 and, as under it the mortgagee was 
permitted to withdraw the money that had been already 
deposited in Court, it had the effect of extinguishing the 
mortgage and a second suit for redemption was barred. 
{Mukerji, J.) THAKUR RUDRAPAL SlNGH v. MaTA- 
badal Singh. 6 L. R. A. Civ. 241= 85 I. C. 480 = 

A. I. R. 1925 All. 484. 

-Where a suit for redemption has been instituted 

and a decree for redemption has been passed therein 
but not executed, a subsequent suit is not maintainable 
for the redemption of the same mortgage. 25 Mad. 300, 
and 39 Mad. 896, Foil. 43 Bom 334, Diss. {Dalai, J.C. 
and Wazir Hasan, A.J.C.) NARAYAN v. GaYA DlN. 
28 O. C. 212 = 87 I. C. 290 = A.I.R. 1925 Oudh 696. 

- Deccan Agriculturists' Relief Act . 

If a mortgagor brings a redemption suit and obtains 
a decree nisi, which entitles him on payment of a cer¬ 
tain sum by a certain time to get back the property and 
nothing further is done, and no attempt is made to get 
back the possession and no order is made barring the 
mortgagor to redeem, then a second suit can be brought 
for redemption and the same would not be barred either 
by S. 11. or section 47 of the C. P, Cede, even 
though the suit is under Deccan Agriculturists Relief 
Act. Whether a decree made under the Deccan Agri¬ 
culturists Relief Act in a mortgage suit is a decree nisi 
or a decree which puts an end to the mortgage will 
always be a question for decision in each case when it 
comes before the Court. 43 Bom. 334 F. B., Foil. 
{Maclead, C.J. and Crump, J.) RAMCHANDRA LAX- 
MAN V. BALBHIM Babaji. 25 Bom. L. R. 211 = 

72 I. C. 315 = A. I. R. 1923 Bom. 287 (2). 

- Successive suits for redemption. 

When a preliminary decree in a redemption suit, 
stated that if the payment be not made at a certain date,. 
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C. P. CODE, (1908), S. 11—Prior decision—Mort- 


C. P. CODE, (1908), S. 11—Prior decision- Scope. 


gage. 

the plaintiff would forfeit his right to redeem. Held, 
that the condition was illegal and a second suit was not 
barred. The right of redemption could not be extin¬ 
guished by preliminary decree but could only be extin- 
guished by a final decree. (93 P. I\. 1908 loll.) ( Camp¬ 
bell , /.) SUNKA r/. JARU. 75 I. C. 919 = 

A. I. R. 1923 Lah. 680. 

- Successive suits for redemption. 

In a suit for redemption by the plaintiffs to redeem 
a simple mortgage, the Court gave a decree for redemp¬ 
tion on payment of certain amount in default of which 
the suit was to stand dismissed. The money was not 
paid and the defendants recovered their costs. The 
plaintiffs brought a suit to redeem the same mortgage; 
field . the interpretation of the decree was that the dis- 
missal of the former suit left the parties in the same j 
position which they occupied before the suit was brought 
and the plaintiffs could sue for redemption. (Ryi'cs 
and Stuart, J J.) HaRI RAM 7'. INDRAJ. 44 All. 730 = 
69 I C. 167 = 20 A.L.J. 631 = A.I.R. 1922 All. 377. 

- Decree for redemption of mortgage—Second suit 

for redemption is barred. 

A second suit for redemption does not lie. Ramji v. 
Pandharinath [1918] (21 Bom. L.R. 56) Referred to. 
{Mac l cod, C.J. and Shah, J.) KUSH ABA RAMJI 

THOKF. v. BUDDHAJI Sakharam Thorat. 

46 Bom. 348 = 64 1.0.1004 = 23 Bom. L.R. 1176 = 

A. I. R. 1922 Bom. 127. 

- Decree for sale—Purchase — Decision of suit 

after mortgage but before purchase is not res judicata. 

A purchase in auction-sale in execution of a mort¬ 
gage decree for sale as also the proceedings in which 
the decree was obtained are apart of the working out 
of the rights of the mortgagee under his mortgage. The 
rights of the purchaser are not therefore affected by res 
judicata by the decision in a suit subsequent to the 
mortgage though previous to the purchase. {Oldfield 
and V enkatasubba Rao, J J.') RAYABHARAM SARAM- 
MA 7'. DEVAPURAJALA CjANGAYYA. 

77 I. C. 922 = A. I. R. 1922 Mad. 390 (1) 


binding on his successor. 

Lower Appellate Court remanded case directing one of 
several documents in question to be admitted When 
the case came up again before the successor of the Judge 
who passed the first order of remand, the latter, made a 
second order of remand directing that all the documents 
should be admitted. 

Held, that the successor was not bound by the first 
order of remand and the second order of remand passed 
by him was proper. {Misra and Pullan , JJ.) QADI- 

runnissa v. Qutbul Huda. 

116 I C. 55 = A. I. R. 1929 Oudh 398. 

_S. 11—Prior decision—Reversal. 

_ Appeal—Reversal and remand—Orders passed by 

the Lcrwer Court in the meantime—If Res judicata. 

The decision of a Court though not appealed from 
does not operate as res judicata where the appellate 
Court passes an order for fresh trial substantially rever¬ 
sing the unappealed order in an appeal from a different 
decision in the same suit. {Stuart and Ryves, JJ.) 
KESHRI r. BHAWANI RA1. 76 I. C. 473 = 

A I. R. 1923 All. 456. 

—S. 11 —Prior decision—Scope. 

_ prior suit in form one between private parties 

but in effect between trust and defendant—Effect. 

Plaintiff filed a suit claiming the suit land, in the first 
instance as his own, but, in the course of the trial, he 
made an admission that the land was trust property. 
The Court recording the admission held that it was 
trust property and that both the plaintiff and the defen¬ 
dant were jointly entitled to its management. 

Held, that although in form this was a suit between 
two private persons, it was in effect and substance a 
right claimed by the plaintiff on behalf of the trust 
against the defendant. It was a litigation between the 
t ru st on the one hand and the defendant on the other 
and the defendant was bound by that decision. 
{Venkatasubba Rao and Reilly, JJ.) JAGANNATHA 

Rao Pantulu v. Ramacharulu. 

116 I. C. 142 = A. I. R. 1929 Mad. 687. 

- ‘E or me r suit’—What is. 


-S. 11—Prior decision—Res judicata. 

- Order for costs—Ho appeal — Effect. 

An order for costs was passed by the Privy C ouncil 
against one C,. On an application being made for the 
execution of that order, a decree was drawn by the 
High Court giving the different items of costs.^ After 
the^decree, embodying the order of the Privy Council, 
had been drawn, the Subordinate Judge had decided on 
another application for execution by the same decree- 
holder that G was not liable to pay the item (a) of the 
costs. Held : As the Subordinate Judge’s order was 
passed after the decree embodying the order of the 
Privy Council had been drawn up by the High Court 
and as no appeal was preferred from it, the order 
became final and operated as res judicata. {Martineau, 
/.) Gopi CHAND 7'. Lala BANERSI. 12 P.W.R.1923 = 

A. I. R. 1922 Lah. 361. 

—S. 11—Prior decision—Record-of-rights. 

-The effect of the publication of the Record-of- 

Rjohts is not to sweep away all previous decisions be¬ 
tween the parties. Such a consequence would not 
follow, even if the entry in the Record-of-Rights has the 
effect of a decision in a suit between the parties. Hence 
where a decision operates as res judicata its effect is not 
destroyed by the subsequent publication of the Record- 
of-Rights. {Mockerjee, A.C.J. and Fletcher, J.) JALA- 
DHAR BHOWMIK V. BIRENDRA NATH. 

35 C. L. J. 200 = 60 I. C. 389 = A.I.R. 1921 Cal. 761. 
—S. 11 —Prior decision—Remand. 

_— Appeal—Order of remand by the Judge —// 


A suit decided earlier though filed later is former suit 
within S. 11. {Kulwant Sahay and Macphcrson, JJ.) 

Bibi wasilan v. Mir Syed Hussain. 

8 Pat. 107 = 117 I. C. 167 = A. I. R. 1929 Pat. 173. 

- Two or three issues in a suit — One or some of 

them decided—Second suit on same grounds but some 
more reliefs claimed—Finding in the former suit if 
res iudicata. 

The finding of a Court on a point or some points in 
controversy in former suit when there were more issues 
in the suit and disposing the suit on that finding ope¬ 
rates as res judicata in a later suit brought on the 
same grounds with some more reliefs added to them. 

Mukerji, J .—Where only one particular issue is iden¬ 
tical in two different suits, one filed after the other, 
a question would arise whether the decision on the 
issue arrived at in the former suit would operate or not 
as res judicata. But where the two suits are identical, 
the failure of the first suit must bar the trial of the 
second suit even if no issues were raised in the former 
suit A.I.R. 1925 P.C. 63, Dist. {Walsh and Muker ji, 

j j.) Majidan v. Sabir All 

107 I. C. 674 = A.I. R. 1928 All. 62. 

- Decision holding prior decision res judicata is 

conclusive. 

A previous decision holding that a decision prior to 
that on a point of law was or was not res judicata be¬ 
tween the parties, is conclusive between the parties. 
19 C. W. N. 1280, Rel. on {Suhramirdy and Graham, 

JJ.) Ayetonnessa Bibi v. Amjed Ali. 
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C. P. CODE, (1908), S. 11—Prior decision—Scope. 

48 C. L. J. 184 = 32 C. W. N. 828 = 115 I. C. 588 = 

A. I.R. 1928 Cal. 717. 

— Previous judgment upon merits after hearing 
some evidence on both sides is res judicata. 

Where the subject-matters of the two suits were the 
same and where the Court decided the previous case 
after both sides had given certain amount of evidence 
and wrote a judgment upon the merits dismissing the 
suit in plaintiff’s absence and no appeal was preferred 
against that judgment. 

Held , that it cannot be alleged that previous judg¬ 
ment has no worth because the decree in the suit was 
nothing more than a dismissal for default and that the 
matter was res judicata. {Suhrawardy and Duval , 

.//•) Tarachand v. Gobinda Chandra. 

“ A. I. R. 1928 Cal. 271. 

'Prior suit claiming exclusive use of water —- 
Rights to surplus water only upheld — Subsequent suit 
alleging obstruction of flow of surplus water not barred. 

Where in the previous suit the plaintiffs claimed ex¬ 
clusive use of the water that flowed along a particular 
channel, but their rights were upheld only to surplus 
water which remained after the defendants’ lands had 
been irrigated, a subsequent suit by the plaintiff stating 
that the flow of surplus water is obstructed by the putting 
up of another dam and by further raising the level of 
the channel, is not barred by res judicata. {Viswanath 
Sastri. J.) VEERABHADRAYYA v. TANGADU SaNYASI 

99 I. C. 516 = A. I. R. 1927 Mai. 415. 

—Previous decision in the same suit — Binding na¬ 
ture of. 

A decision given in the same suit in previous pro:eecl- 
ings, though not res judicata in the proper sense of the 
term, is binding. {Stuart, C.J . and Misra , /.) HaMID 
Husain v. Hadi raza. 94 I.C. 313 = 

A. I. R. 1926 Oudh 420. 

'Divided status. 

Where the parties distinctly put forward the conten¬ 
tion that the deceased was divided from them, and on 

that plea the Court gave a decree against his assets in 
their hands. 

Held , that in the face of that plea and the judgment 
it was not open to those parties to contend that they 
and the deceased were undivided in interest and that 
they succeeded to his property by survivorship. ( Deva- 
doss and Wallace , //.) PONNAPPA REODl v. THIRU- 
VENGADA PlLLAI. 22 M. L. W. 455 = 

1925 M. W N. 713 = 90 I. C. 509 = 
A. I. R. 1925 Mad. 1179 = 49 M.L. J. 104. 

- Rent Court—Decision that A is tenant. 

The decision of the Rent Court to the effect that a 
certain person was the tenant of the land and was liable 
for the rent does not decide the question of the title to 
the sale proceeds of the crop in that field so as to bar a 
claim that another person grew the crop. (Lindsay 
and Sulaiman, JJ.) TOTA v. JaGGU. 

21 A.L. J. 476 = 4 L.R.A. Civ. 428 = 
5 L.R.A. Rev. 47 = A. I. R. 1924 All. 163. 

- 'Value of decision—Hot dependent on pecuniary 

value. 

The importance of a judicial decision is not to be 
measured by the pecuniary value of the particular item 
in dispute. (Lord Buckmaster.) T.B. RAMACHANDRA 

RAOz/. A.N.S. Ramchandra Rao. 

45 Mad 320 = 67 I.C. 408 = 30 M. L. T. (P C.) 154 = 

35 C. L.J. 545 = 16 M. L.W. 1 = 
1922 M. W. N. 359 = 28 C.W.N. 713 = 

20 A.L.J. 684=24 Bom. L. R. 963 = 49 I.A. 129 = 

A. I. R. 1922 P.C. 80 =43 M.L.J. 78. 

—-S, 11—Prior decision—Conflicting decisions. 


C. P. CODE, (1908), S. 11—Prior decision—Wrong 
decision. 


-When there are two conflicting decrees, the last 

should prevail on the ground that in the eye of law it is 
binding between the parties and the previous decree 
should be taken as pleaded in the latter suit and not 
given effect to, or must henceforth be regarded as dead. 
31 M.L. J. 219 ; 37 All, 531 ; A, I, R, 1921 Mad. 612 
and 1 A,L,J, 416, Rel. on. ( Suhrawardy and Gar- 
lick , //.) Rajani Kumar v. Ajmaddin Bhuiya. 

48 C. L.J. 577 = 114 1. C. 129 = 

A.I. R. 1929 Cal. 163. 

--Where there are two decrees operating as res 

judicata ; one as against the plaintiffs and one as 
against the defendants, it is the latter decree that must 
prevail over the former because the latter decree shuts 
out consideration of the former ; 37 All. 531, Foil. 
{Ashworth and Iqbal Ahmad , JJ ) AMAR SlNGH v. 

Govind Ram. 49 All. 606 = 25 A.L. J. 387 = 

8 L.R. A. Rev. 122 = 1011. C. 501 = 

A.I. R. 1927 All. 717. 


or inconsistent ana contradictory judgments 
inter partes, the later judgment must prevail. Prior 
decree becomes unenforceable after later decree, but 
where later decree does not cancel prior decree the fruits 
got in execution of the prior decree are not restored to 
the judgment-debtor in the prior decree, who was held 
entitled to prevent further execution only by a still later 
decision in his favour, on his filing a suit for the pur¬ 
pose. {Walsh and Ryves , JJ.) Ram PRASAD v. 
MAHABIR. 46 All. 220 = 79 I.C. 803 = 22 A.L.J. 91 = 

5 L.R.A. Civ. 71 = A.I.R. 1924 All. 310. 
; ;— c ^es of judgments inter partes , the later ad¬ 
judication should be taken as superseding the earlier 
whether or not the earlier adjudication was pleaded as 
a bai to the trial of the suit in which the later adjudica¬ 
tion was made, 31 M.L.J 219 Foil. {Sadasiva Aiyar 
and Coutts Trotter , JJ.) RUKMANI AMMALz/. NARA- 
SIMHA IYER. 14 M.L.W. 85 = 63 I. 0. 730 = 

1921 M.W.N. 487 = A. I. R. 1921 Mad. 612 = 
B11 , 41 M.L.J. 54. 

—1S- H—Prior decision—Wrong decision. 

— To apply the law of estoppel by judgment it must 
be seen whether a matter was directly and substantially 
in issue in the former suit, between the same parties or 
between the parties under whom they or any of them 
claim, and whether that has been heard and finally de¬ 
cided. When these conditions are satisfied even an 
erroneous judgment operates as res judicata as regards 
the matter in controversy. {Fazl Ali and Chatterji, 
JJ.) Sakaldip Singh v. Imrit Barhi, 


10 P. L. T. 630 = 120 I.C. 292 = 

A. I. R. 1930 Pat. 71. 


-A wrong suit followed by a wrong decree does 

not bar a correct suit. {Ramesam and Jackson, JJ.) 
Ammakannu Ayi v. Murugayya Odayar. 

20 M.L W. 207 = 83 I. C. 324 = 1924 M. W. N. 623 = 
47 Mad. 850 = A. I.R. 1924 Mad. 716 = 47 M.L.J. 85. 

Question once decided against a party cannot now 
be allowed to be re-agitated merely because a Special 
Bench of the Calcutta High Court has enunciated a 
rule different from what was recognised in previous 
cases. {Mookerjee and Panton , JJ.) ABINASH CHAN¬ 
DRA Pal V. Khetra Mohan Dalli. 

. . . A.I. R, 1923 Cal. 629. 

A wrong decision in a previous suit bars a sub¬ 
sequent suit. A settlement Court in deciding the ques¬ 
tion of title as between a mortgagor and his mortgagee 
lost sight of the fact that the mortgagor’s rierht of 
redemption under the deed in suit had been taken away 
by proper foreclosure proceedings and declared the mort¬ 
gagee to have acquired full proprietary rights in the 
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C. P. CODE, (1908), S. 11—Bent suits. 

property. Held, the decision operated as res judicata, 
15 Cal. WO (P.C.) Dist. ( Stuart and Kanhaiya Lai, 

■\ J Cs.) Tii..\k Chanda v. Shamrhu Singh. 

7 O.L.J, 524 = 2 U.P L.E, (J.C.) 163 = 

60 I. C. 404 = 23 O. C, 269 

—S. 11 —Rent suits. 

-The doctrine of res judicata is not applicable to 

rent suits {obiter). 

Held, even otherwise, as the two suits related to 
different jotes, the doctrine was inapplicable. ( Ghosc, 
and Chotzmr, //.) DEB1 PHOSAD BHAKAT 

Official Trustee of Bengal. 

37 C.L.J. 314 A.I.R. 1923 Cal. 333 = 

72 I. C. 1013. 

—S. 11—Rent suit—Ex parte decree. 

_Decree is admissible ; n a subsequent rent suit to 

prove rate of rent allowed but is not conclusive—Its 
value depends on the facts of each particular c ase. 

(Pearson and Chakravarthi, //•) MAHESWARI DEI v. 

Gaurhari Maity. 91 1.0.-380 = 

A. I. R. 1926 Cal. 767. 

-An ex parte decree for rent which was subse¬ 
quently satisfied can operate as res iudicata on the 
question of the parties being landlord and tenant. 
{(jreaves and Chakravarti , //.) UMEDALI MUNSHI 

v. GOYJADDI Molla. 87 I. C 672 = 

A. I. R. 1926 Cal. 114. 

i 

-An ex parte decree may be res judicata in some j 

respects but one such, for rent does net do more than 
affirm that a certain amount is claimed and allowed. 
There is no res judicata as to rate of rent and the same 
can certainly be contested in a later suit especially when 
it relates to a later year. {Me.Hair, J. M. and Pirn , 

S. M.) Bindhyachal Tewari v. J a i Bahadur 
Singh. 9 L. R. 345 (1) (Rev.). 

-In the previous suit for rent filed in revenue 

Court the defendants sought to get the suit dismissed on 
the plea that no relation of landlord and tenant subsisted 
between the parties. The suit was decreed ex parte. 

Held, that the ex parte judgment of the revenue 
Court established that the relationship of landlord and 
tenant does exist between the present parties and the 
decision is res judicata in a subsequent suit between 
same parties on the point of competency of Court. 

( Milkerji and Ashworth, //.) M D. KA R A M AT A LI 
khan v. GaNFSHI Lal. 49 All. 658 = 

25 A. L. J. 467 = 8 L. R. A. Rev. 125 = 
101 I. C. 516 = A.I.R. 1927 All. 552. 

—S. 11—Rent suits—Terms of puttah. 

-The decision as to the proper terms of a puttah 

in respect of one fash is res judicata for subsequent 
faslis also. {Sadasiva Aiyar and A'a pier , J J.) KUP- 
PUSWAMI Mu DALI v. SUBBA NAIDU. 

62 I. C. 501 = 13 M.L. W. 307. 

—S. 11—Representative suit—Applicability. 

-S. 11, Explanation VI of the Code of Civil Pro¬ 
cedure applies to a common right asserted by certain 
persons on behalf of themselves and otheis, but not to 
rights which are not common but several and distinct. 
{Kanhaiya I^al and Dalai , A. J. Cs.) ZARIF-UNNISA 

V. Shafiq-uz-zaman. 26 0. C. 133 = 75 I. C. 626 -= 

10 0. L. J. 535 = A. I. R. 1923 Oudh 185. 

— S. 11—Representative suit—Bona fides. 

—Meaning of. 

The word “ bona fide ” in Expl. VI could only apply 
to a litigation where every attempt is made to bring all 
the persons interested before the Court. The meaning 
of due care and caution cannot be applied to one who 
puts forward only his own right as one of a body of per- 


0. P. CODE, (1908), S. 11 —Representative suit— 
Joint family. 

sons who have equal rights with himself. ( Dcvadoss , /.) 

Kumarandy KUDUMBAN v. Venkatasubramania. 
Aiyar. 1011. C. 58 = A.I.R. 1927 Mad. 645 = 

52 M. L. J. 641. 

_S. 11—Representative suit—Corporation. 

- Suit by members of Corporation in personal 

capacity — Subsequnet suit by Corporation is not Res 
judicata. 

In deciding whether or not a decision in a previous 
suit operates as res judicata in a subsequent one, the 
court has to consider the array of parties, the issues 
raised and the point or points actually decided in the 
previous litigation. 

Certain persons belonging to the guild of priests of a 
certain temple, describing themselves as “panch pandas”" 
brought a suit against the defendants for the cancellation 
of a deed of gift of the right to share in the offerings 
at the temple, executed in their favour by their uncle, a 
member of the panda guild, and for a perpetual injunction 
restraining them from acting as pandas at the temple. 

Held, that the question in issue in the subsequent 
litigation, namely the right of the pandas, as a guild or 
corporation, to receive offerings, and the question 
whether or not the defendants had been trespassing on 
that right without any justification, had not been deci¬ 
ded in the former litigation and was not res judicata in 
the subsequent suit. {Piggett ana Walsh, //.) RADHA 

Kishen v. Ram Nath. 18 A. L. J. 150 = 

76 I. C. 673. 

— S. 11- Representative suit—Fraud. 

- Prior suit in respect of a public Trust — Frau¬ 
dulent withdrawal—I f operates as res judicata. 

Where the trust is a public trust persons interested in 
it cannot be bound by the result of a prior suit in which 
no decision was arrived at and which was withdrawn- 
fraudulently. {Phillips and Ramesam, JJ.) PlCHAI 
Pi i.lai V. LINGAM Iyer. 1081. C. 199 = 

A.I.R. 1928 Mad. 268. 

—S. 11 —Representative suit—Hindu sons. 

-A Hindu son, who was in existence at the time his- 

father sold certain ancestral property, brought a suit for 
recovery of the property sold, but before the suit was 
decided another son was born. Held that such son also 
acquired a cause of action as regards the same and the- 
first suit not being in a representative character, the 
second suit by the second son is not affected by the result 
in the first suit. (19 A. L. J. 978, Ref.) {Dalai , /. 
C.) Jang Bahadur Singh Rani Singh. 

10 O.L.J. 353 = 771.0.353 = 
27 0. C. 107 = A. I. R. 1924 Oudh 141 * 

—S. 11 —Representative suit—Interest of estate. 

- Prior suit in the interest of the entire estate -— 

Binding nature of. 

Where a suit is instituted in the interest of the estate 
and for the benefit of all persons who might come to in¬ 
herit thereafter, the decree, in the absence of collusion 
or fraud, would bind not only the plaintiffs but all’ 
subsequent successors to the estate. 19 A. L. J. 749, 
Foil. 33 All 356, P. C. Ref. A. I. R. 1922. All. 217, 

Dist. {Su lai man, J.) CHHAJJU v. GOKUL. 

75 I. C. 593 = A. I. R. 1923 All. 338. 

—S. 11 —Representative suit—Joint family. 

-The circumstances that neither the father of A y 

B and C\ nor C himself, who were parties to a prior 
suit, was described expressly as manager of the family, 
does not by itself make the decision in the prior suit not 
binding in a subsequent suit on A, B and C who are- 
members of an undivided family. To such a case the- 
provisions of S. 11, Expin. 6, C. P. Code., apply and 
the decision in prior suit becomes res judicata as against 
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<C. P. CODE, (1908), S. 11—Representative suit— 
Joint family. 

A, B and C. A. I. R. 1927 P. C. 56 ; 30 Mad. 324 and 
22 Mad. 461, Rel. on. ( Ananthakrishna Avyar, J .) 
M. R. Sethuratnam Iyer v. Chinna Solan. 

1221. C. 164-A. I. R. 1930 Mad. 206. 

- Findings arrived at. 

Findings arrived at in a respresentative suit enure 
to the benefit of the entire family and can be 
taken advantage of by all the members of the family. 
Such findings are res judicata and cannot be re-agitated. 
{Sulaimati and Pullan, J J.) RAM SARAN DAS t'. 

Bhagwan Singh. A. I. R. 1929 All. 775. 

-A Hindu father fully represents his minor sons 

in a mortgage suit brought against him and the decree 
obtained in such suit against the father is binding on 
the sons, though not made parties to the suit, and acts 
as res judicata. A. I. R. 1914 P. C. 136 ; 34 Bom. 354; 
Rel. on ; 40 Bom. 248 and 41 Cal. 727 ; Dist. ( Bakery 
J.) Madhusudan Pandurang v. Bhagwan 
ATMARAM. 53 Bom. 444 -118 I. c. 788 = 

31 Bom. L. R. 395 = A. I. R. 1929 Bom. 213. 

-In the case of a Hindu family where all have 

rights, it is impossible to allow each member of the 
family to litigate the same point over and over again, 
and each infant to wait till he comes of age, and then 
bring an action, or bring an action by his guardian 
before ; and in each of these cases, therefore, the Court 
looks to Explanation 6 of S. 11 of the C. P. Code to see 
whether or not the leading member of the family has 
been acting either on behalf of minors in their interest, 
or if they are majors, with the assent of the majors. 
A. I. R. 1925 P. C. 272, Ref. {Lord Phi Hi more.) 
Lingamgowda Dad Basangowda v. Basangowda 
BISTANGOWDA. 51 Bom. 450 = 54 I. A. 122 = 

25 M. L. W. 789 = 25 A. L. J. 319 = 
31 C. W. N. 570 =1927 M. W. N. 352 = 
4 0. W. N. 424=1011.0.44 = 
29 Bom. L. R. 848 = 45 C. L. J. 504 = 
8 P. L. T. 462 = A. I. R. 1927 P. C. 56 = 

52 M.L.J. 472 (P.C.). 

-Where a suit is either brought by or against a 

joint Hindu family the other members of the family must 
be deemed to be parties to the suit through manager ; 34 
All. 549 ; 34 All. 572 ; Foil. ( Sulaiman , /.) NaGINa 
Rai z/. SANGAM RAI. 81 I. C. 737 = 

A. I. R. 1925 All. 67. 
■Where in a suit for partition by a member of a 
joint Hindu family all the members of the family are 
made parties and where all matters in dispute between 
the members of the family are decided, the suit must be 
regarded as a suit brought by the plaintiff in his repre¬ 
sentative capacity under Expl. 6. S. 11 of the C. P. Code, 
and all matters decided in the suit operate as res judi¬ 
cata between the different members of the family. 
32 All. 469 and 22 O C. 300 Foil. {Dalai, J. C.) 
NAGESHAR v. DARSHAN. 85 I. C. 792 = 

A. I. R. 1925 Oudh 566. 

- Suit by or against manager—When binds other 

members . 

In order to make explanation 6 of S. 11, applicable, 
there ought to be a community of interest claimed on 
the strength of a common title and the claim must have 
been made in good faith for the enforcement or defence 
of that common interest. The common interest may 
rest on the existence or of a joint family, in which that 
interest is vested, or may rest on a joint title otherwise 
derived. Property inherited by right of collateral 
succession, cannot be treated as joint family property in 
respect of which the manager as such could sue or be 
sued so as to bind the rest of the family. 20 O. C. 271, 
Foil. {Kanhaiya Laly J. C.) HANSLA BaKHSH 


C. P. CODE, (1908), S. 11—Representative Suit— 
Nature of. 

Singh v. Raj Bakhsh Singh. 771. C. 1028 = 

A. I. R. 1925 Oudh 75. 

-/ f bound. 

All Hindu co-parceners are bound by the result of a 
suit brought by a Hindu father for recovery of posses¬ 
sion of joint family land. Such suit must be deemed to 
be a representative suit on behalf of all the co parceners 
{Foster, /.) HUKUM MAHTO v. SaNT SaHO. 

78 I. C. 19 = A. I. R. 1925 Pat. 308. 
-- Hindu father—Suit by—Representative charac¬ 
ter — Test. 

But there is a great distinction between cases in which 
a Hindu father sues in respect of a contract which he is 
empowered under the Mitakshara Law, as manager to 
make on behalf of the family and cases in which a father 
sues in respect of rights in immoveable property, rights 
which he can only hold in an equal measure with other 
co-parceners. The question as to whether a Hindu 
father sufficiently represents all the co-parceners in a 
given litigation is a question which has to be decided 
with reference to the circumstances of the case. {Foster 

J.) Hukum Mahto v. Sant Saho. 

78 I. C. 19 = A. I. R. 1925 Pat. 308. 

--Managing members of a joint Hindu family can 

effectively represent the other members of the family in 
a foreclosure suit although the latter were not implea¬ 
ded. {HallifaXy A.J.C.) JlRJODHAN v. MOH ANAND 

4 N. L. J. 4 = 62 I. C. 610 = A. I. R. 1921 Nag. 52*. 
—S. 11—Representative suit—Leave of court. 

■ explanation 6 to S. 11 is not confined only to 
cases where leave of the Court has been granted under 
O. 1. R. 8. 43 M. 467 and 31 M. L. J. 26, Ref. {Ayling 
and Odgers, //.) CHENRAYA GOUNDAN v. ATHYPP 4 

Goundan. 18 M. L. W. 177 = 75 I. C. 336 = 

1923 M. W. N. 545 = A. I. R. 1924 Mad. 88. 
—S. 11—Representative suit—Malabar Tarwad. 

--Plaintiffs, members of a Thavazhi , sued for a 

declaration that the suit properties belonged to their 
Thavazhi , as Puthravagasam properties. It was found 
that, in a prior suit by the Karnavan of the Tanuad of 
which the Thavazhi in question was a branch, the plaint 
though as originally framed was not against the Thava¬ 
zhi, was subsequently amended by making the Karnavan 
of the Thavazhi a party defendant and he honestly 
defended the suit by contending that the suit properties 
were Puthravagasam properties. The contention was 
found against and the finding was confirmed on appeal 
to the High Court to which the members of the Thava¬ 
zhi and its Karnavan were parties. 

Held, that the decision in the prior suit against the 
Thavazhi confirmed as it was by the High Court on 
appeal, operated as res judicata. {Spencer and Deva- 
dossy //.) ABUVAKHAR v. Kunhikuttiyali. 

16 M. L. W. 768 = 74 I. C. 27 = 31 M. L. T. 389 = 

A. I. R. 1923 Mad. 153. 
“ The decision against a karnavan when he has 
litigated in good faith is binding on the tarwad. (1914) 
M.W.N. 689 Dist. ; 20 Mad. 12, Foil. {Sadasiva Aiyar 
and Spencer , JJ.) KRISHNA MENON v. KRISHNA 
Nair. 13 M. L. W. 584 = 62 I. C. 598 = 

A. I. R. 1921 Mad. 520 =40 M. L. J. 338. 

—S. 11—Representative Suit—Nature of—Con¬ 
struction. 

- Question as to , how decided. 

There is no warrant for the contention that no 
suit should be considered as having been brought in a 
representative capacity unless the cause-title makes it 
plain, or in other words, unless the cause-title shows that 
the suit is brought in a representative capacity, the suit 
cannot be treated as one brought in a representative 
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C. P. CODE, (1908), S. 11 - Representative Suit- 
Nature of. 

capacity London Association for Protection of Trade 

v. Green lands Ltd. (1916) 2 A. C. 15, Dist; 46 Cal. 877, 
Foil. 

'1 he question whether a suit is brought m a represen¬ 
tative capacity or not would only arise when the cause- 
titile dose not describe the suit as being brought in a 
representative capacity. In order to decide the question 
the Court has to see whether the plaintiffs did in sub¬ 
stance bring the suit in a representative character or 
capacity and whether the defendants contested the suit on 
the larger question affecting the plaintiffs on record as 
well as others whom they represented, or confined their 
contest to the plaintiffs’ right alone and whether the 
Court understood the plaint and other pleadings as 
covering or as raising the larger issue regarding the 
right of the plaintiffs as well as other persons having 
the same interest as the plaintiffs and whether the Court 
allowed the suit to proceed as being a representative 
suit and whether the Court confined its decision only to 
the plaintiffs’ right or whether its decision covered the 
interest not only of the plaintiffs but also of all persons 
whom they represented. (. Kumarasswami Sastm , J.) 

Sonachalam v. Kumakavelu Chettiak. 

27 M. L. W. 769= 109 I. C. 199 = 
A. I. R. 1928 Mad. 445 = 54 M. L. J. 587. 

-Wheie a suit is essentially a representative one 

the mere addition of a claim for damages dGes not 
change the nature or the character of the suit. 

(Kumaraswami Sastri and Divadoss , //•) ( Phillips, 
O.C.J.. Ramesam and Beasley , //.) SONACHALAM 

Pillai v. Kumar AVF.LU Chettiak. 51 Mad. 128 = 

27 M.L. W. 216=107 I. C. 625 = 
A. I. R. 1928 Mad. 77 = 54 M. L. J. 8 (F. B.). 

-Where a party sets up his own individual right 

which happens to be common to him and others, he 
cannot be said to be litigating on behalf of the others. 

It is not necessary that in order to attract the provisions 
of Expl. VI the suit should be a representative suit, for 
if it is a representative suit under O. 1, R. 8, no ques¬ 
tion can arise as to the binding nature of the decision 
in such suit, nor is it necessary that the party should be 
sued in a representative capacity. But the person 
litigating must put forward a right common to him and 
others not only on his behalf but on behalf of the others 
as well ; if he simply puts forward a right alleged to be 
common to him and others, that would not make him a 
representative of the others. (Dcvadoss, /.) KUMAR- 
ANDY KUDUMKAN V. VENKATASUBRAMANIA AlYAR. 

1011. C. 58 = A. I. R. 1927 Mad. 646 = 

52 M. L. J. 641. 

—S. 11 —Representative suit—Objection to. 

- Objections ozcrruled in prior suit—If res 

judicata. 

In a previous suit by the Secretary of Religious 
Association the defendant objected that the suit was not 
maintainable under O. 1, R. 8 as the plaintiffs were not 
numerous.’ But the Court overruled the objection and 
held that the suit was maintainable without the aid of 
that rule. In the subsequent suit the defendant contend¬ 
ed that R. 8 was bar to the suit as permission of the 
Court was not obtained. It was clear from the pro¬ 
ceedings of the Executive Committee of the Samaj that 
the Secretary was authorized to institute the suit and 
presumably the Executive Committee had authority to 
so authorize him. 

Held, that as the questions raised in the previous and 
the subsequent suit were different ones, the subsequent 
suit was not barred by the principle of res judicata. 
(Suhrawardy and Jack, J J.) HR1DAY NATH ROY 

v. Akhil Chandra Roy. 49 C. L. J. 857 = 


C.P. CODE, (1908), S. 11 -Representative suit— 
Reversioner. 

A. I. R. 1929 Cal. 446. 

—S. 11—Representative suit—Religious endow¬ 
ment. 

-In a suit by B against A for an account of wakf 

property, it was decided that the wakf was void. A 
subsequent suit was brought by B against A and C who 
was not a party to the previous suit, for declaration that 
that property was wakf. 

Held , that the decision in the previous suit not only 
operates as res judicata between A and B but is also 
binding as between B and C. ( Addison and Bhide , 

//.) Haidar Hasan v. Anjuman Muhafaz 
Aukal. 113 I.C. 120 = A.I.R. 1928 Lah. 818(891). 

-Where in the previous commutation proceedings 

the plaintiff in the subsequent suit was not described as 
a shebait of the idol, but it was found that he appeared 
but did not set up any interest adverse to that of the 
idol but defended the ccir.mutation proceedings as a 
shebait. 

Held , that there was effective representation of the 
idol in the commutation proceedings although the suit 
was nominally brought against the present plaintiff, as- 
such proceedings were really directed against the 
debuttar estate. 6 M.I.A. 393, (P. C.), Rel. on. ( Duval 
and Mliter, JJ .) BEHAR1 LALL v. GOUR CHANDRA. 

1011, c. 758 = A. I. R. 1927 Cal. 606. 

_Where the suit was one by some of the shebaits 

of a deity against the other shebaits for proper manage¬ 
ment of the debuttar property, but one of the defendants- 
disputed the debuttar character of the properties, 

Held, that two sets of shebaits were not fighting with 
each other about the management of the properties, and 
that the suit was on behalf of the deity. ( Chatterjea and 
Cuming, JJ.) SRI SRJ GOPAL JEU THAKUR v. 

Radha Binode Mondal. 41 C. L. J. 396= 

88 I. C. 616 = A.I.R. 1925 Cal. 996. 

_ Successive suits claiming certain property as 

wakf property—Maintainabiltty. 

The language of S. 11, Explanation VI is very wide 
and as a matter of public policy if a claim that a pro- 
I perty is wakf is fought out on the merits and decided in 
the negative the persons in possession should not be 
harassed by succession suit by other persons making 
similar claim. (A anhaiya , J. C. and Daniels, A. J.C .) 

Sadiq Hussain v. Nazir Hasan Khan. 

9 O. L. J. 111 = 26 O. C. 82 = 66 I.C. 90 = 

A. I. R. 1922 Oudh L 

-- Prior suit under S. 5, Religious Endowments 

Act—Second suit by public under S. 92, C.P. Code. 

A prior suit under S. 5 of the Religious Endowments- 
Act declaring the defendant to be a duly constituted 
Mohunt is not a bar to a suit by the public under S. 9Z> 
C. P. Code, for administration of the trust, where the 
public were not made parties to the prior suit. ( Mooker - 
jee and Buck/and, JJ.) S.AHAYRAM v. KHAGENDRA 

Nanda 26 C. W. N. 504= 63 I. C. 418 = 

A. I. R. 1921 Cal. 425. 

—S. 11—Representative suit—Reversioner. 

- Fresh cause of action—No bar. 

Where, the relief sought by reversioners against 
certain widows is a personal one and no declaration has 
been sought for avoiding any particular transfer and 
there was no finding that any transfer was or was not 
for legal necessity, the mere dismissal of a suit for 
injunction cannot operate as res judicata in respect of a 
suit for possession after the death of the widows. A 
new cause of action arises in favour of the actual rever¬ 
sioners at the death of the widows and the second suit 
is not barred. ( Sulaiman and Sen, JJ.) MUHAMMAD 

Abdul Karim Khan v. Beshan Sahai. 
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C. P. CODE, (1908), S. 11 -Representative suit— 
Reversioner. 


C. P. CODE, (1908), S. 11—Representative suit— 
Reversioner. 


1929 A. L. J. 741 -121 I. C. 387 = 

A. I. R. 1930 All. 9. 

- Binding nature of. 

It is well settled that a suit for declaration by a rever¬ 
sioner to contest an alienation made by a widow in 
possession, is a representative suit on behalf of all the 
reversioners and a decree fairly and properly obtained 
against the reversioner in such a suit binds not only him 
but the whole body of reversioners on the one hand and 
the alienee or his representatives on the other. A. I. R. 
1925 P. C. 272 and A. I. R. 1925 Lah. 89, Rel. on! 
But such decree does not bar suits by reversioner against 
other alienees and in respect of other portions of the 
property although a reference is made incidentally to 
some of these alienations in the previous judgment. 
{Harrison and Tck Chand, JJ.) THAKAR SlNGH v. 

Uttam Kaur. 10 Lah. 613 = 118 I. C. 449 = 

30 P. L. R. 328 = A. I. R. 1929 Lah. 295. 

- Fi7iding (ii io pedigree in 07ie suit—If a bar in 

a later suit. 

A finding as to a pedigree produced in a former suit 
by plaintiffs to prove their relationship as reversioners 
is not res judicata against other reversioners not claim¬ 
ing under plaintiff in the former suit where plaintiff 
have been held not to be reversioner in that suit. 
A. I. R. 1924 P. C. 247, Ref. {Walsh and Dalai , JJ.) 

DALEEP MlSIR v. JADUNATH MlSJR. 

95 I. C. 178 = A. I. R. 1926 All. 573. 

On the death of last full owner of the property, 
a part of the property was recorded as held by his 
widow although his son survived him. After the 
death of the son the property which was recorded in his 
name, being a portion of his father’s property, was re¬ 
corded in the names of his mother and a predeceased 
brother’s widow. The mother executed a deed of gift 
in favour of her daughter-in-law. A possible rever¬ 
sioner to the estate sued for declaration that the widow 
had no right to execute a gift. The defence, inter alia , 
was that the widow held adversely to the estate of her 
husband and had matured in herself an absolute title 
and was, therefore, competent to execute the deed of 
gift. This defence succeeded in respect of that portion 
of the property which had been recorded in the widow’s 
name on the death of her husband. The suit succeeded 
in respect of that portion of the property which came 
to be recorded in the name of the widow on the death 
of her son. After the failure of the reversioner, his 
brother ‘started a fresh campaign of litigation on the 
same allegations as had been made by the former plain¬ 
tiff. 

Held , the decree in the previous suit should be treat¬ 
ed as concluding the later suit brought by the other re¬ 
versioner. 19 A.L.J. 749, Foil. (Mukerji and Boys , JJ.) 
Bansiphar v. Dulhatia. 23 A.L.J. 329 = 

87 I.C. 235 = 6 L.R. A. Civ. 303 = 47 All. 505 = 

A.I.R. 1925 All. 483. 

—A suit by a reversioner to contest an alienation is 
one brought on behalf of all the reversioners who are 
bound by a decision therein. (38 Mad. 406, 39 Mad. 
634, 41 Mad. 659, Foil.) (Martineau , /.) BHARAT 
Singh v. Shafi Muhammad. 

79 I.C l 484=A.I.R. 1925 Lah. 180. 

-—Explanation 6—Dismissal of suit by certain re¬ 
versioners for setting aside alienation by sonless pro¬ 
prietor bars another suit for the same purpose by other 
reversioners who had been co-defendants in previous 
suit. {Scott-Smith and Zafar AH, J J.) KHAIR 
Muhammad v. Umar Din. 5 Lah. 421 = 

84 I.C. 477=A.I.R. 1925 Lah. 89. 

Suit by reversioner during widow's lifetime for 


declaratio7i—Subsequent suit for possession — Maintain¬ 
ability. 

A suit by a reversioner during the lifetime of the 
widow is a representative one and enures for the benefit 
of all the reversioners and is equally operative to the 
detriment of all. A judgment obtained by the presum¬ 
ptive reversioner that an alienation is good is binding 
during the lifetime of the widow on the whole body of 
reversioners; and conversely a decision obtained by the 
presumptive reversioner against the widow that an 
alienation is not binding is res judicata and cannot be 
questioned by the widow during her lifetime in any sub¬ 
sequent suit brought by any other reversioner. [38 Mad. 
406, (P. C.) and 41 Mad. 659 (F. B ), Foil.] A decision 
favourable to the reversioner can be used against the 
widow and therefore the widow who obtains, a judgment 
in her favour can use it as a protection against the re¬ 
versioner. {Venkata Subba Rao, J.) PALANI GOUNDAN 

Suppiah Goundan. 22 M.L.W. 170 = 

911. C. 546=1925 M. W. N. 572 = 
A. I. R. 1925 Mad. 1162 = 49 M.L.J. 143. 

- —Declaratory suit by revcrsio7icr in widow's life- 

tnne — Decision—Binding 07i actual reversioner. 

A declaratory suit by a contingent reversioner is a re¬ 
presentative suit on behalf of all reversioners. The 
cause of action for such a suit is the common injury to 
the reversionary right. The actual reversioner is, un¬ 
less and until he gets it set aside, bound by any decree 
passed in a previous declaratory representative suit by 
a contingent reversioner. {Wallace and Jackson, JJ.) 

(Pogula) Husain Reddy v. Yasaggari Venkata 
Reddy. 20 M.L.W. 552 = 83 I.C. 140 = 

1924 M.W.N. 730 = A.I.R. 1925 Mad. 86 = 

47 M.L.J. 545. 

- Alie7iatio7i by widow—Suit by the i77i7nediate re¬ 
versioner—Decision binds on actual reversioner. 

A decree in a suit by a reversioner for setting aside 
an alienation by a Hindu widow is binding not only be¬ 
tween the reversioner who brought the suit and the 
alienee, but it also binds the whole body of reversioners . 
and the representatives-in-title of the alienee—it is bind¬ 
ing on the whole body of the reversioners because the 
reversioner who brings the suit does so in a re¬ 
presentative capacity for the protection of the estate. 
No reversioner must be thought to claim though 
another, but as the reversioner w T ho brings the suit 
does so in a representative character under Expl. VI to 
S. 11, C.P. Code, the suit is res judicata against all re¬ 
versioners. ( Bancrji , Tudball and Sulaiman, JJ.) 

Kesho Prasad v. Shiva Prasad Ojha 

44 All. 19 = 64 I.C. 248 = 

19 A.L.J. 749 = A.I.R. 1922 All. 301 (F.B.). 

- Decree against immediate rei'ersioner binding on, 

a dual rever si oner. 

Where a Hindu widow mortgaged the properties of 
her husband, and on her death the daughter, the imme¬ 
diate reversioner contested the mortgage suit on facts, 
questioning the mortgage for want of legal necessity, 
and a decree was passed in favour of the mortgagee, 
held in a suit by the actual reversioners, in which sub¬ 
stantially the same issues were raised, that the suit 
was barred by S. 11. The principle of res judicata is 
applied rightly so as to bind reversioners by decisions 
in litigations, fairly and honestly conducted, whether 
given, for or against Hindu females wdio represented 
the estate. {Mookerjee and Buckland , JJ.) PRAMATHA 

Nath bose v. Bhuban Mohan Bose. 

49 Cal. 45 = 64 I.C. 980 = 33C.L.J. 421 = 

25 C.W.N. 585 = A.I.R. 1922 Cal. 321.. 

- Suit by presumptive reversioner for declaration 
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C. P. CODE, (1908), S. 11—Representative suit— 
Reversioner. 

_ /) t \-i si on binds actual reversioner. 

In 1906 a suit was brought by a presumptive re¬ 
versioner against the widow of the testator for a decla¬ 
ration that the will was fraudulent. The will declared 
to be valid. On the death of the widow plaintiff, as re- 
versioner. brought the suit for possession of property on 
the ground that the declaration of the validity of the 

will in the previous suit was not binding on, hlm . 
HM, if a suit for declaration is brought to protect 

an interest common to the entire reversionary body. Ex¬ 
planation 6 to section 11 is applicable and the deci¬ 
sion if obtained after fair contest, must necessarily 
bind all the reversioners. A reversioner who may 
happen to be entitled when the succession opens cannot 
claim to have the matter re-agitated. To hold <other¬ 
wise would be to let in the very mischief which the ex¬ 
planation was enacted to avoid. On grounds of public 
policy it would be' highly mischievous that a question 
of fact which was decided after full contest as between 
the reversioners on the one hand and the legatee, the 
widow, on the other should be liable to be re-opened 
between other representatives of the same sets ot 
rival claimants after the lapse of more than twelve 
years. (Daniels and Lyle , A. J. Cs.) NAGFSHAR 

Sahai Mata Prasad. 9 O.L.J. mo- 

69 1.0. 730 = 25 O.C. 189- A.I.R. 1922 Oudh 236. 

— S 11 —Representative suit—Scope. 

•Explanation VI to S. 11 is not controlled by O. 


1 R 8. (Per Full Bench). (Phillips, 0. C. J. and 
Ramcsam and Beasley, JJ.) SONACHALAM PH-LA1 
r. KUMARAVELU CHETT1AR. 51 Mad. 128- 

27 M.L.W. 216= 107 I.C. 625 = 

A.I.R. 1928 Mad. 77 (89) =51 M.L.J. 8 (F R.) 

—S. 11— Representative suit—Trust. 

_ —Sail filed with sanction but amended without 

sanction—Stranger defendants and reliefs not covered 

by S. 92 added —Suit compromised by some plaintiffs— 

Suit if representative. . . 

A suit in respect of trust property was instituted by- 

seven persons with the sanction of Advocate-General. 

It was subsequently amended without his sanction by- 

adding strangers to the trust as defendants and by 
adding prayers for relief not covered by S. 92. The 
suit was later on compromised by six out of the seven 

plaintiffs. , 

Held, that the nature of the suit was changed, that 

it ceased to be one of representative character and the 

decree based on the compromise, however binding as 

against the consenting parties, cannot bind the rest of 

the public. S. 11, Expl. 6, has no application to such 
•i case ( Lord Sinha , Ameer Ali, Sir John Wallis and 
Sir Lancelot Sanderson.) ABDUR RAHIM v. SYED 

Abu Mohamed Bark at au Shah. 

9 P.L.T. 65 = 108 I.C. 361 = 32 C. W. N. 482= 
27 M.L.W. 339 = 55 I. A. 96 = 26 A.L J. 464 = 
30 Bom.L.R. 774 = 55 Cal. 519 = 48 C.L.J. 55 = 
1928 M.W.N. 926 = A.I.R. 1928 P.C. 16 = 

54 M.L.J. 609. 

- ■.Decision against trust in a prior suit—When 

res judicata. 

When in a suit, where the trust is properly repre¬ 
sented, after real and genuine contest a decision is 
given, it is. absurd to hold that persons not parties 
to the previous suit, although, they may have an interest 
in the trust, can ask the matter to be re-opened and 
the question to be retried. (Venkatasubba Rao and 
Madhavan Nair , JJ.) SURYANARAYANA v. LaKSHMI 
NARASIMHAM. 1926 M. W. N. 40 = 911. C. 924 = 

A. I. R. 1926 Mad. 267 = 49 M. L. J. 746. 
- Suit under S. 92, C. P. Code—Decision—Bind- 


C.P. CODE, (1908), S. 11—Representative rfait— 
Widow. 

ing character of. 

A suit under S. 92 is a suit brought by the plaintiffs 
for themselves and as representatives of the genera! 
public. Under S.ll, Explanation 6, all persons interested 
in the subject matter of such a suit would be bound by 
the decision in the suit if the provisions of the Expla¬ 
nation are satisfied. (Newbould and Ghose , JJ.) SYED 

Abu Mahamed Barakat ali v. abdur Rahim. 

80 I. C. 44 = A. I. R. 1925 Cal. 187. 

- C. P. Code , S. 92. 

Any decree passed in a suit under S. 92, C. P. Code 
is binding not only on the trust and the trustees, but 
also on all the worshippers at the temple. ( Kumara - 
sami Sastri , Madhavan Nair and Srinivasa Iyengar , 
JJ.) S. Veeraraghava ACHARIAR V. V. Partha- 
sarathy Iyengar. 1925 M. W. N. 606= 

A. I. R. 1925 Mad. 1070. 

- Suit as between co-trustees—Decision in — Bind¬ 
ing character of. 

The Shebaits of a trust form a continuing represent¬ 
ation of the property of the idol. A decree obtained 
on behalf of the trust by co-trustee against other co¬ 
trustees for the protection of the property either in a 
suit for rendition of accounts or in a suit for declaration 
that the property in dispute is trust property, binds not 
only the trustees who are parties to the suit but also all 

persons interested in the trust. (Sulaiman and Kan- 

haiva Lai , JJ.) SRI GAT ASHRAM v. JAISHTH 
MADHO 22 A. L. J. 641=801.0.406 = 

5 L. R. A. Civ. 410 = 46 All. 651= 

A. I. R. 1924 All. 504. 

-Defendant was sued as trustee and manager of an 

idol, in respect of the income of certain property of the 
endowment. He did not defend the suit in his fiduci¬ 
ary character but asserted his own personal rights to 
the property and was unsuccessful. He then brought 
the present suit again in his personal capacity. 

Held, that the suit was not maintainable and was 
barred under S. 11 of C. P. Code. ( Mears , C. J. and 
r wes /.) Ram Karan v. Ram Narainji. 
y 60 I.C. 74 (All.). 

—S. 11 —Representative suit—Widow. 

Decree against—Binding nature of. 


— — — - — ^ » 

The decree obtained against a Hindu widow, declar¬ 
ing that after the death of the widow, the property in 
the widow’s possession will be inherited by the last 
male holder’s reversioner, will be binding on the 
daughter of the widow, if it is not tainted with fraud or 
collusion. (Mukerji and Niamatullah, JJ.) PREMA- 

vati j/. Jainti Prasad. 119 I.C. 446 = 

1929 A. L. J. 518. 

-A suit brought by widow in possession of the 

whole estate holding as widow’s estate to challenge an 
alleged adoption is a representative suit and all persons 
having a common interest (namely the reversioners in 
this case) must be deemed to have been represented 
through her under S. 11, Explanation 6 of the Code of 
Civil Procedure. (Sulaiman and Katthaiya Lai , JJ.) 
SHIB Deo Misra v. Ram Prasad 46 All. 637= 
22 A. L. J. 690 = 87 I.C. 938 = A.I.R. 1925 All. 79. 

- Decree against — When binds reversioners. 

Where a Hindu widow, in whom her husband’s estate 
has vested, represents the estate in litigation, to which 
she is a party, the decision in such litigation, fairly and 
honestly conducted, given for or against her, will bind 
the reversioners. (9 M. I. A. 539 (P. C.) ; 11 Cal. 186 
(P. C.); and 40 All. 593 (P. C.) Foil.) The rule of 
res judicata as enacted in S. 11 of the C. P. Code is not 
strictly applicable, as the reversioners do not claim under 
the widow ; but the principle of res judicata applies 
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C.P. CODE, (1908), S. 11—Representative suit— 

Widow. 

This rule can be applied only if the widow did, as a 
matter of fact, represent the estate in the prior litigation. 
The question, in each case, will be whether the estate 
was propeilv represented by the widow in the prior 
suit. If, for instance, she had litigated in assertion 
of an absolute right, inconsistent with her representative 
character, she could not, in any sense of the word, be 
.said to have represented the estate, or the interest of 
the reversioners in such litigation, and a decision given 
therein, upholding such contention of heirs, would not 
obviously be held binding on them. 43 Bom. 869 ; 43 
Bom. 249 Foil. Hence in contending that a will alleged 
to have been left by the husband, was genuine and that 
she herself was a joint-legatee under it, along with her 
brother, she is not only not representing the estate or 
the interests of the reversioners in such litigation, but is 
setting up a case, in direct opposition to their interests. 
It cannot, therefore, be held that the decision in the suit 
that the Will is genuine is binding on the reversioners, 
(i Wallace and Madhavan Nai>\ JJ .) VlRASWAMl v. 
NAYUDAMMA. 911. C. 497 = 22 M L. W. 178 = 
A. I. R. 1925 Mad. 1270 = 49 M. L. J. 430. 

- Decree against. 

Where the widow has represented the estate in a 
previous litigation and a decree is passed against the 
widow, it is valid and binding on the reversioners and 
will operate as res judicata in a subsequent suit by the 
reversioners. ( Oldfield and Venkatasubba Rao , J /.) 
NACHIKALAl v. AIYAKANNU. 

16 M L. W. 94 = 1922 M. W. N. 418 = 
31 M. L. T. 129 = 70 I. C. 387 = 
A. I. R. 1922 Mad. 233 = 43 M. L J. 95. 

- Decree against. 

A declaratory decree obtained by one reversioner that 
a certain alienation by the widow was inoperative beyond 
her lifetime cannot operate as res judicata in favour of 
another reversioner w’ho subsequently sues for posses¬ 
sion of the property concerned. ( Rafique and Stuart , 

//.) Darbari Lai. v. Gobind Ram. 

43 All. 558 = 63 I. C. 524 = 

. 19 A L. J. 514 = A. I. R. 1921 All. 237. 

—S. 11—Res judicata—Administration suit: 

- Order on whom binding—Scheme suit — Main¬ 
tainability. 

The will of a Hindu testatrix addressed to her grand¬ 
son directed that out of the income of specific property, 
he should perform the worship of the family idols but 
there was no provision for the worship of the idols 
after the death of the grandson. The balance of the 
income was to be divided between the representatives of 
the three branches of her own family. In administra¬ 
tion proceedings taken on the death of the grandson 
it was decided that out of the produce of the houses be¬ 
longing to the estate be performed and that the surplus I 
be paid equally to the three branches of the family was I 
a party. j 

Held , (l) There was no gift of the whole property 
do the idols. (2) The burdens of performing different! 
duties which involved ownership were cast on the I 
.grandson appointed by their will. (3) No heritable 
shebait-ship was established. (4) The representatives 
•of the three beneficiaries under the will were entitled to 
the residue absolutely and in equal shares. (5) As the 
gift was a private trust the settlment of a scheme under 
S. 92, ( C. P. Code (1882) could not be ordered. (6) 
The order iii* the administration suit was binding on all 
the parties and operated as res judicata. ( Lord Buck- 

Master.) Gopal Lal ’Sett z/. ’Purna chandra 
^ASAK. 67T. C, 561 = 20 A. L. J. 625 = 

36 C.L.J. 57=49 Cal. 459 = 27 C.W.N. 174 = 

D. D.—VOL. 1—85 


I C. P. CODE (1908), S. 13—Decision on the merits 
—Ex parte decree. 

24 Bom. L. R. 937=49. I. A. 100 = 
16 M.L.W. 963 = A. I. R. 1922 P. C. 253 = 

! 43 M. L. J. 116. 

—S. 12—Fresh suit when maintainable. 

-Where a person obtains a decree to the extent of 

the assets, against a supposed legal representative of a 
; deceased debtor, who is subsequently found not to be so, 

, a fresh suit on the same cause of action against the 
real legal representatives is not barred. (Kulwant 
Sahay , /.) MT. N.ANUBATI v. BHAIO CHOWDHRY. 

9 Pat. L. T. 807 = 108 I. C.558 = 

A. I. R. 1928 Pat. 362. 

j —S. 13—Applicability. 

i - Limits of discretion in execution of foreign 

' decrees. 

' The expression “ may be executed ” in S. 44 of the 
Code gives a discretion to the Court, to which applica¬ 
tion is made for executing a decree, to refuse to execute 
it, though the discretion should not be capriciously 
exercised. That discretion is not with speciai reference 
to Ss. 13 and 14. Cases rnav arise where in the exer- 
cise of proper discretion, Courts of law in British India 
may properly refuse execution of such decrees even apart 
; from the exceptions enumerated in S. 13. However, in 
| practice, no case may arise where the grounds on which 
' the Court may consider it proper to refuse execution in 
the exercise of its discretion, are not included in one or 
the other of the very general exceptions engrafted in 
S. 13. (Srinivasa Aiyangar , J.) B. N. KRISHNA- 

RWAMY CHETTY v. M.ADHAPPA CHETTIAR. 

21 M. L. W. 330 = 86 I. C. 492 = 
A. I. R. 1925 Mad. 788. 

—S. 13 (b)—Decision on the merits—Ex parte 
decree. 

- C. P. Code , A. 13 ( b\ 

Unless the judgment is given merely on default and 
I in any case in which, in spite of the default any evidence 
; is taken for the plaintiff, and judgment is given thereon, 
j it may be difficult to say, that it is not a decision on 
the merits. ( Srinivasa Aiyangar , /.) KRISHNA- 
SWAMY CHETTY V. MADHAPPA CHETTIAR. 

i 21 M. L. W. 330 = 861. C. 492 = 

! A. I. R. 1925 Mad. 788. 

-Foreign judgment—Suit on promissory note or 

I hundi in the District Court of Colombo—Non-appear¬ 
ance of defendant—Affidavit filed by plaintiff in terms 
of the plaint—Decree nisi under S. 85 of the Ceylon 
Civil Procedure Code is not decision on merits. L.R. 44 
I. A. 6: 40 Mad. 112: 32 M. L. }. 35 (P. C.); I. L. R. 
50 Mad. 261 ; 52 M. L. J. 240 (F. B.) and 26 L. W. 
803 Ref. to. ( Odgers and Wallace , //.) P. L. S. 
Firm, Colombo v. Sulaiman. 

30 M. L. W. 349 = 123 I. C. 579 = 
A. I. R, 1930 Mad. 149 = 57 M. L. J. 459. 

-Defence raised and not adjudicated upon—Decree 

not on merits—Where defendant does not appear at all 
decree should be held to be one on merits. ( Phillips 
and Madhavan iVair , //.) JANOOTHA HASSAN v. 

MahaMAP OHUTHU. 20 M. L. W. 677 = 

47 Mad. 877= 82 I C. 425 = A.I.R. 1925 Mad. 155 = 

tt*)U>jTMl M.L.J. 356. 

-A judgment of a foreign Court obtained under the 

rules of that Court which enact that where the defen¬ 
dant is ex parte the plaintiff is entitled to a decree 
merely on proving that the defendant was properly 
served is not a judgment obtained on the merits of the 
case and that S. 13. Cl. ( b) bars a suit on'that judg¬ 
ment. A. I. R. 1927 Mad. 265 (F. B.): 40 Mad. 112, 
(P. C.) Foil : 45 Mad. 496, 47 Mad. 877 Dist. ■ " ' 
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C. P. CODE ( 1908 ), S. 13—Decision on the merits ' C. P. CODE (1908), S. 13—Jurisdiction— Submis^ 
— Ex parte decree. sion to. 

Cnrgenven, J. —If the adjudication which the foreign Held, that the judgment could not be said as pro- 
judgment embodies is not conclusive, it cannot be in nounced without considering the merits of the case, 
anv^intelligible sense an adjudication at all for the pur- (Iqbal Ahmad and Kendall, JJ.) ISHR1 PRASAD v» 
poses of the subsequent litigation. {Knmaraswami SRI Ram. 25 A. L. J. 887 = 105 I. C. 186 = 

Saslri and Cnrgenven , JJ-) ARUNACHALAM A.I.R. 1927 All. 510. 

Chettiar v. Md. Salihu Marakavar. oln _ —S. 13—Ex parte Judgments. 

26 M. L. W. 803 — 107 I. C. 810— - Foreign Judgment granted without taking 

A. I. R. 1928 Mad. 133. p i aintiirs evidence {but only on his pleadings ) is not 
-Under S. 13 (b) a foreign decree obtained on de- ou e on merits. 

fault of appearance of the defendant without any trial A decision on the merits involves the application of 
on evidence is a case where the judgment must be held the mind of the Court to the truth or falsity of the 
not to have been mven on the merits of the case and no plaintiff’s case and therefore though a judgment passed 
suit lies in British India on such a foreign judgment. after a judicial consideration of the matter by taking 
V enkatasnbba Rao, J. — {A'risk nan. J. doubting) evidence may be a decision on the merits even though 
There is no distinction between a case in which a passed ex pat‘te, a decision passed without evidence of 
decree is given without any trial w hatever and a decree ( an y kind but passed only on his pleadings cannot be 
in a case in which even though defendant did not held to be a decision on the merits. A. I. R. 1927 Mad. 
appear the matter was tried in full on evidence given by 265 (F. B.). Rel. on A. I. R. 1927 All. 510, Dist. 7 L. 
plaintiff and proved his case. 40 Mad. 112 (P.C.), B. R. 56, held no authority in view of A. I. R. 1916 
Applied 47 Mad. 877 ; A. I. R. 1925 Mad. 155 : 82 I. p. C. 121. {Chari, /.) A. N. ABDUL RAHAMAN v. 
C 425 Case-law discussed {Coutts-T rotter , C. J. J. M. MOHOMED A LI ROWTHER. 6 Rang. 552= 

Krishnan and Cnrgenren , J J.) MD. KaSSIM & Co., 116 I. C. 465 = A. I. R. 1928 Rang. 319. 

SENNI PaKIR. 50 Mad. 261 = 25 M. L. W. 307=-An ex parte judgment is not necessarily not one 

100 I. C. 555 = 39 M. L. T. 319= on merits within Sec. 13. {Baker J.) EPHRAYIM v. 
A I. R. 1927 Mad. 265 = 52 M. L. J. 240 (F.B.). TURNER Morrison & CO. 32 Bom. L.R. 1178. 


-A mortgagee brought a suit on his mortgage in 

the District Court of Colombo. From record it appeared 
that in that suit on the non-appearance of the mortgagor, » 
the mortgagee’s proctor filed an affidavit and the Court 
passed a decree nisi and a decree absolute under Ceylon 
C. P. Code, Ss. 85 and 86. But in doing so the Court 
did not strictly adhere to the provisions of Ceylon C. 

P. Code, .S 180, and Ceylon Evidence Act, S. 68, more¬ 
over there was no judgment in the iuit. 

Held that on a suit brought by the mortgagee in j 
British Indian Court on the foreign judgment, the deci- : 
sion of the Colombo Court was not on merits so as to 
entitle mortgagee to have a judgment under C. P. ('ode . 
S. 13 (b). A.I.R. 1927 Mad. 265, (F.B.), Foil.; A.I.R. 
1916 P.C. 121, Rel. on ; A. I. R. 1926 Mad 615; A.I.! 
R. 1925 P. C. 203 and A.I.R. 1928 Mad 133, Ref.' 
{Odgcrs and Wallace, JJ.) PaLANIAPPA CHETTY v 

NagappaChettiar. 1231.0.600=, 

A. I. R. 1930 Mad 146. j 

-In a case in which there is no appearance and a 

decree is passed ex parte , the decision is still a decision 
on merits. A. I. R. 1925 Mad. 155, Foil. {Phillips and ; 
Ramcsam , //.) NAGOOR MEERA v. MaHADU MEERA. ) 

22 M. L. W. 820 = 92 I. C. 491 = , 
A. I. R. 1926 Mad. 259.1 

—S. 18—Decision on the merits—What is. 

-The phrase “ the merits of the case” has been 

used in the Code in contradistinction to a judgment by 
way of penalty. If without considering the questions, 
the determination of which is necessary for the deci- ! 
sion of the case, the Court l>ecause of certain default ( 
made by a plaintiff or by a defendant penalizes the 
party in default by deciding the case against him the I 
decision cannot be regarded as a “ judgment given on | 
the merits of the case.” A. I R. 1916 P. C 121, Dist. ( 
41 All. 521. Ref. Where a decree was granted to the , 
plaintiff by the foreign Court, not because of the failure j 
of the defendant to comply with any order of the 
Court, but because the Court, rightly or wrongly was 
of opinion that the fact that the document on which ! 
the suit was based was registered coupled with the 
omission of the defendant to contest the suit furnish¬ 
ed a prima facie proof of the genuineness of the plain¬ 
tiff's claim. 


—S. 13—Finality when appeal is pending. 

-Foreign judgment can be final even when an 

appeal is pending in foreign Court. Pendency of appeal 
is no bar to action. Stay of execution does not takeaway 
finality of foreign judgment. {Harrison and Addison y 

jj.) Hari Singh v. Mahomed Said. 

8 Lah. 54 = 1021. C. 523= 

A. I. R. 1927 Lah. 200. 

—S. 13—Foreign decrees—Amount awarded by— 
Rate of exchange. 

-Suit for amount awarded by foreign judgment in 

foreign currency—Rate of exchange is that prevailing on 
the date of foreign judgment. ( Fawcett , /.) MAPHAVJI 

Visram Thacker v. Ramniklal Vadilal. 

47 Bom. 487 = 701.0. 474 = 25 Bom. L.R173 = 

A. I. R. 1923 Bom. 437. 

—S. 13—How far binding. 

-S. 11 refers to the decision with regard to the 

issues also. S. 13 speaks only of the matter directly ad¬ 
judicated upon by the foreign judgment. Although hav¬ 
ing regard to the language of S. 13, the contention that 
! it refers only to a decree cannot be accepted, still at the 
same time it cannot be said that every issue decided by 
! the foreign Court is binding upon the British Indian 
Court. The expression “ matter directly adjudicated 
upon” in S. 13 should be held as undoubtedly to 
include the right set up, but limited only to the parti¬ 
cular relief granted or refused. {R’limaraKvami Saslri 
and Srinivasa Ayyangar , //.) C'HOCKALINGAM v. 

' DURAISWAMI. 51 Mad. 720= 

i 29 M. L. W. 250 = 108 I. 0. 305 = 

A. I. R. 1928 Mad. 327 = 54 M. L. J. 479. 

i 

—S. 13—Irregular service of notice—Validity of 
foreign decrees. 

' -Irregularity in the service of notice cannot be 

i raised as a ground for questioning validity of foreign 
1 decree. {Phillips and Madhavan Nair, JJ.) JaNOO- 
I THA Hassan v. Mahamad OHUTHU. 

47 Mad. 877 = 821.C. 425 = 20 M.L.W. 677= 
A. I. R. 1925 Mad. 155= 47 M. L. J. 356. 

j —S. 13—Jurisdiction—Submission to. 

-Execution of power-of-attorney to defend suits 

1 in foreign Courts amounts to submission—Person sub- 
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C. P. CODE, (1908), S. 13—Jurisdiction—Sub¬ 

mission to. 

mitting as plaintiff cannot deny jurisdiction as defen¬ 
dant. [37 Mad. 163 and A. I. R. 1925 Mad. 155 Ref.] 

{Phillips and Ramesatn, //.) NAGOOR MEERA v. 
MAHADU MEEKA. 22 M. L. W. 820 = 

92 I. C. 491 = A. I. R. 1926 Mad. 259. 

--Execution of power of attorney in favour of 

another empowering him to conduct litigation in foreign 
Court amounts to submission to the jurisdiction of that 
Court. {Phillips and Madhavan Nair, JJ.) TaNNOO 
HASSAN v. Mahammad Ohuthu. 47 Mad. 877 = 

82 I. C. 425 = 20 M. L. W. 677 = 
A. I. R. 1925 Mad. 155 = 47 M. L. J. 356. 

[See infra NaGOOR MEERA re MAHOMED MEERA 
Ed.] 26 M. L. W. 820 = 92 I. C. 491 = 

A. I. R. 1926 Mad. 259. 

—S. 13—Legal representative not brought on 
record—Opposed to natural Justice. 

It amounts to denial of natural justice not to 


bring the legal representatives of a deceased defendant 
upon the record and a judgment passed without so 
impleading the legal representative cannot be given 
effect to against them. {Harrison and Addison, //.) 
Hari Singh v. Mohammad Said. 

102 I.C. 523 = 8 Lah. 54 = 
A. I. R. 1927 Lah. 200. 

—Ss. 13.—Objections to—Foreign Judgment. 

-Ss. 13 and 44 should be read together, but it 

ought not to be forgotten that S. 13 merely lays down a 
rule of res judicata and has nothing to do whatever, 
with the manner in which the rule of res judicata 
should be enforced. Further, S. 13 merely codifies the 
rules of international law, with regard to foreign 
judgments. Unless, therefore, under its provisions a 
decree that is produced for execution is conclusive, as 
to the matter directly thereby adjudicated it cannot and 
ought not to be executed. The judgment-debtor in such 
cases, is permitted by the very provisions of S. 13 to 
show how or why it is not conclusive, by showing that 
the case falls under one of the exceptions enumerated. 
{Srinivasa Aiyangar , /.) KRISHNASWAMV CHETTY 

V. Madhappa Chettiar. 21M. L. W. 330 = 

86 I. C. 492=A. I. R. 1925 Mad. 788. 

—S. 13—Office of trusteeship. 

-The expression, in S. 13, namely, “the Court of 

competent jurisdiction,” should for purposes of actions 
relating to the recovery of the office of trusteeship, be 
held to refer to Courts of the country which have juris¬ 
diction in what may be called the domicile of the trust. 
{Kumaraswami Sastri and Srinivasa Aiyangar, JJ.) 

Chockalingam v. Doraiswami. 51 Mad. 720 = 

29 M. L. W. 250 = 108 I. C. 305 = 
A. I. R. 1928 Mad. 327=54 M. L. J. 479. 

—S 13—Proceedings against minor. 

-Proceedings against minor defendant without ap¬ 
pointing guardian ad litem are opposed to natural justice. 
{Harrison and Addison, JJ.) HARI SlNGH v. 
Mahomed Said. 8 Lah. 54= 1021, c. 523= 

A. I. R. 1927 Lah. 200 (214). 

—S. 13—Refusal to recognise British law—What 
is not. 

-A foreign judgment must be enforced by the 

Courts in British India in every case in which the judg¬ 
ment-debtor had voluntarily appeared before the foreign 
Court which passed the judgment. A suit was brought 
in British India and was founded on judgment 
passed by Dholpur Court (foreign Court.) It was 
pleaded that if the suit upon which the foreign judg¬ 
ment was passed had been brought in British India it [ 


C. P. CODE, (1908), S. 13—When conclusive. 

would have been held to be time-barred under the law 
of limitation in operation in British India, but the Law 
of Limitation in Dholpur not being the same as the Law 
in British India the remedy in Dholpur was not time 
barred. 

Held that there had been no refusal to recognise the 
Law of British India, in this case. A Court which 
entertains a suit on a foreign judgment cannot institute 
an enquiry into the merits of the original action or the 
propriety of the decision. {Piggott and Stuart , JJ.) 

Gang a Prasad v . Ganeshi Lal. 46 All. 119 = 
79 I. C. 332 = 21 A. L. J. 890 = 4 L. R. A. Civ. 604 = 

A. I. R. 1924 All. 161. 
—S. 13—Rules of international law. 

-The question whether a Court is a Court of com¬ 
petent jurisdiction should be determined not by the rules 
laid down in respect of the jurisdiction of domestic 
tribunals but by rules of international law. Under the 
rules of international law, personal submission to the 
jurisdiction of a foreign Court gives that Court jurisdic¬ 
tion. {Srinivasa Aiyangar, J.) KRISHNASWAMY 

Chetty v. Madhappa Chettiar. 

21 M. L. W. 330 = 861. C. 492 = 
A. I. R. 1925 Mad. 788. 

—S. 13—Scope. 

—-Section is not restricted to plaintiff suing on a 

foreign judgment. {Kumaranvami Sastri and Srinivasa 
Aiyangar, JJ.) CHOCKLINGAM v. DORAISWAMI. 

51 Mad. 720 = 108 I. C. 305 = 29 M. L. W. 250 = . 
A. I. R. 1928 Mad. 327 = 54 M. L. J. 479. 

-Section 13 applies to plaintiffs as well as 

defendants. {Chari, J.) A. N. ABDUL RahaMaN r. 

J. M. Mohahed Ali Rowther. 6 Rang. 552 = 

116 I.C. 465 = A.I.R. 1928 Rang. 319. 
—S. 13—Transferred decrees. 

-The provisions of S. 13 of the C. P. Code, apply 

to decrees that are transferred to British Courts for exe¬ 
cution under the provisions of S. 44. It is therefore 
open to the Court to which a decree of a foreign Court 
is transferred for execution to go into the question 
whether the decree is passed without jurisdiction. 39 
Mad. 24 and 40 Bom. 551, Foil. {Suhrawardy and 
Cuming ,]//.) PaNCH KaRI MaJUMDAR v. GlRi- 
DHARIMAL MOHESRI. 98 I.C. 740 = 

89 I.C. 347 = 41 C.L.J. 508 = 30 C. W, N 785 = 

A. I. R. 1925 Cal. 955. 

—S. 13—When conclusive. 

- Foreign judgment—Binding character — Appear - 

ance by defendant—Joint petition for postponement of 
trial for settlement or decree—Trial Postponed _ De¬ 

fendant not appearing on date fixed — Decree. 

In the case of a foreign judgment the defendant first 
appeared and filed his written statement but when the 
case came on for trial, he along with plaintiff filed joint 
petition to the effect that the trial may be postponed 
with a view to settlement, and if not settled, decree may 
be passed as prayed for. The trial was accordingly 
postponed but on the day fixed, defendant did not 
appear and on plaintiff’s statement that the case was not 
settled, decree was passed. 

Held, that the decision was binding on a Court in 
British India. A. I. R. 1927 Mad. 265 (F.B,); A. I R 
1916 P.C. 121 ; A.I.R. 1928 Rang. 319 Dist. Bradshaw 
v. M. Mullan, (1920) 2 Ir. R. 412, Cons. {Ramesam 
and Jackson, JJ.) MD. MOIDEEN v. CHINTHAMANI 

Chettiar. 52 Mad. 503 = 29 M. L. W. 575 = 

1929 M. W.N. 353=120 I.C. 751 = 
A.I.R 1929 Mad. 469 = 56 M. L.J. 547 . 

- Decision by competent court. 

Where the subject-matter is a res so situated as to be 
within the lawful control of the state under the authority 
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C. P. CODE, (1908), S. 13—When conclusive. 

of which a Court sits, and that authority has conferred ( 
on the Court jurisdiction to decide as to the disposition 
of the thing, and the Court has acted within that juris¬ 
diction, that decision is conclusive, whether, according 
to the law of another country, it might seem right or 
wrong. Castriquc v. Imrie (L. R, 4 H. L. 414), Rel. on. 
{Viscount Haldane ) C. F. ADOLF OTTO 1NGENOHL 
WING ON & Co., Ltd. 47 C. L. J. 263 = 

30 Bom. L. R. 753 = 107 I. C. 352 = 

A. I. R. 1928 P.C. 83. 

-Most of the trust property situate in Pondicherry 

—Trust to be performed there—Decision of Pondicherry 
Court as to appointment of trustee of that property 
should not be disturbed. (Kumararwami Sastri and 
Srinivasa Aiyangar, J J.) CHOCKLINGAM v. DURAI | 

SWAMI. 51 Mad. 720 = 29 M. L. W. 250 = 

108 I. C. 305 = A. I. R. 1928 Mad. 327 = 

54 M. L. J. 479. 

- Foreign judgment that an applicatiem is a step- 

in-aid of execution—Binds Court in British India. 1 
Per SchwaW.C. J. ( Wallace , J. dissenting)--Where 
there has been a foreign judgment on a matter directly 
adjudicated upon between the same parties, under the | 
section it is not open, whatever the High Couit might 
have said in such cases, to an unsuccessful party to the | 
application in the foreign Court, to contend that the law 
there is otherwise. ( Sehoabc , C.J. and Wallace , /,) 

Srinivas Iyengar Narayanarao. , 

45 Mad. 1014 = 69 1. C 932 = 
1922 M.W.N. 647 = 16 M. L. W. 735= ! 

A. I. R. 1923 Mad. 72 = 
43 M. L. J. 700. i 


C. P. CODE, (1908), S. 15 —Jurisdiction, determi¬ 
nation of. 

defendant at the time of the commencement of the suit 
was not a subject of, nor resident in, the country in 
which the judgment was obtained. Therefore in a suit 
based on a foreign judgment, one of the questions that 
arises for consideration is, was the defendant at the 
time of the commencement of the suit in the foreign 
Court residing within the territorial limits of the juris¬ 
diction of rhe State in which the suit was brought. But 
on the production of a certified copy of a foreign judg¬ 
ment the Court is bound to presume that the judgment 
w as pronounced by a Court of competent jurisdiction 
and therefore it devolves on the defendant by his plead¬ 
ing and evidence to deny and disprove every fact and 
circumstance which negative the jurisdiction of the 
foreign Court. 29 Cal. 509, Rel. on. (Iqbal Ahmad 
and Kendall , //.) ISHRI PRASAD v. SRI RAM. 

25A.L.J. 887 = 105 1.0. 186 = 
A. I. R. 1927 All. 510. 

—S. 14—Waiver of plea of jurisdiction—What is. 

-The appearance for the purpose of obtaining an 

adjournment or for applying to set aside an ex parte 
decree in a foreign Court amounts to a submission to 
the jurisdiction of the foreign Court. So also appear¬ 
ance merely to dispute jurisdiction amounts to sub¬ 
mission by the party and such party cannot dispute in a 
British Court want of jurisdiction in that foreign Court. 
(1915) 2 K. B. 580, Foil. ( Kotral , A. J. C.) Mt. 
janki Seth an i v. Seth Lax mi Narayan. 

22N.L.R. 82 = 891.0.129 = 
A.I.R. 1926 Nag. 77. 
—S. 15 —Commencement of suit. 


-Where the decision in a Foreign Court was 

obtained in a Court of Native States between the widow 
and the alleged son of the deceased it must be held that 
the widow comp’etely represented the estate and that 
any decision between the parties in that suit prov ; ded 
there was a direct adjudication upon the point is con¬ 
clusive between them and between their successors in¬ 
title provided that the judgment is not disqualified by 
any of the flaws set forth in S. 13 of the Code. But 
where the decision in the Patiala Court was obtain- 


-When the plaint is returned to be presented in 

a Court of competent jurisdiction, the suit is to be con- 
sidered as instituted on the date of such presentation, 
and the suit thus presented cannot be said to be in 
contiuation of the suit filed in a Court without jurisdic¬ 
tion. 15 C. L. J. 241; A.I.R. 1926 Cal. 355; and 36 

Mad. 131, Rel. on. {Patkar and Baker , JJ.) 
HlRACHAND V. G. I. P. RY. CO. 

52 Bom. 548 = 113 I C. 511 = 30 Bom. L. R. 970 = 

A I. R. 1928 Bom. 421. 


ed by fraud the question is not res judicata between the , — S. 15 — Jurisdiction. 

parties. (Le Rossignol and Marti neau, JJ.) GOOR- Suit filed before Subordinate Judge—Subject’ 

BACHAN Singh v. Gian Singh. matter of suit found to fall within Munsifs jurisdic - 


A. I. R. 1922 Lah. 175. I tion—Case returned for presentation to proper Court— 


—S. 13—When not conclusive. 

-If a Court pronounces a judgment upon the title 

or the right to possession of land out of its jurisdiction, 
the Couits of the country where it is situated, are justi¬ 
fied in refusing to be bound by it, and this even if the 
judgment proceeds on the lex loei rei sitae. (Tekehand, 
J.) A MRU v. BHOGWANI. 119 I. C. 482 = 

A.I.R. 1929 Lah. 627. 

-Foreign judgment based on a second or third 

review on the same grounds is opposed to natural justice 
and cannot be basis of suit in British Indian Court. 
{Harrison and Addison , JJ.) H.\RI SINGH v. 

MUHAMMAD Said. 8 Lah. 54 = 1021.0. 523 = 

A I.R. 1927 Lah. 200. 

—S. 14—Burden of proof. 

- Foreign judgment—Suit upon considerations — 

Production of certified copy—Presumption of compe¬ 
tency of foreign court regarding jurisdiction. 

It is well set'led rule of international law that Courts 
cannot, by th-ir judgments, bind absent foreigners who 
have not submitted to their jurisdiction, and can only 
exercise jurisdiction over persons who are within the 
territorial limits of their jurisdiction, and, therefore, a 
judgment of a foreign Court obtained against a defend¬ 
ant cannot be enforced in British India where the 


propriety—Duty to exercise concurrent jurisdiction. 

A suit for declaration of title to certain properties was 
filed in the Court of the Subordinate Judge. The valua¬ 
tion put by the plaintiff was Rs. 5.300 and the Court 
had jurisdiction over the suit. In the course of the suit 
however it was held that the value of the subject-matter 
of the suit was less than Rs. 5,000 and thereupon the 
Judge directed that the plaint lie returned to the plain¬ 
tiff for presentation to the Court of the Munsif, held , 
that where the subject-matter of the suit does not exceed 
the jurisdiction of the Munsif, the jurisdiction of the 
Subordinate and District Judge to hear the same was 
concurrent and that the Sub-Judge should consequently 
have disposed of the case on the merits instead of 
returning the plaint. 7 A. 230, Rel. on. {Mukerji and 
King, jj.) Kanhai Ram ?». Jai Devi. 

1930 A. L. J. 3S6 = 1221. 0.187. 
—S. 15--Jurisdiction, determination of. 

Prima facie plaint determines jurisdiction except 
in cases where the result ousts the jurisdictiott from 
the very start . 

Prima facie plaintiff’s claim determines jurisdiction 
and the jurisdiction continues whatever be the result 
unless a different principle comes into operation to pre¬ 
vent such a result as to make the rroceedings from the 
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C. P. CODE, (1908), S. 15-Trial by higher court. 

first abortive. Where therefore the trial Coart found 
that the amount due to the mortgagee was above its 
jurisdiction and it accordingly returned the plaint, held , 
the order was legal. (Suhrawardy and Chotzner , JJ.) 

Saroda Sundari Basu v. Akramanessa Khatun. 

51 Cal. 737 = 78 I. C. 747 = 28 C. W. N. 710 = 

A. I. R. 1924 Cal. 783. 

—S. 15—Trial by higher court. 

- Suit triable by Court of lower grade instituted 

in Court of higher grade. 

The provision of S. 15 does not warrant the inference 
that If a suit triable by a Court of a lower grade is 
instituted in a Court of a higher grade, the latter Court 
would have no jurisdiction to try that suit. The trial 
of the suit by the latter Court is merely an irregularity 
and the decision on the merits should not be upset 
on the ground of mere irregularity. 17 Cal. 155, 
Rel. on. ( Sundaram Chetty , /.) SURYANARAYANA v. 
BULLAYYA. 25 M. L. W. 367= 101 I. C. 85 = 

A. I. R. 1927 Mad. 568 = 52 M. L. J. 323. 


C. P. CODE, (1908), S. 16—Property partly outside. 

Although S. 16 of the Code does not seem to be appli. 
cable to cases of land outside British India there is 
reason to believe that the whole of the section follows 
the English Law with regard to jurisdiction in case of 
suits in which specially the decree could be executed by 
the personal obedience of the defendant. ( Macleod , 
i C. J. and Shah , /.) MAHADEO GOVIND SUKTANKAR 
v. RAMCHANDRA GOVIND SUKTANKAR. 

46 Bom. 108 = 68 I. C. 510 = 23 Bom. L. R. 903 = 

A. I. R. 1922 Bom. 188. 

—S. 16—Moveable property. 

-Ss. 16 and 17 are not confined to suits involving 

only immovable property but they apply equally to suits 
for immovable property as well as movable property, 
provided that the immovable property is situate 
wholly or in part within the local jurisdiction of the 
Court. 4 Bom. 482, Foil. {Shadi Lai. C. J. and Le 
Rossignof J.) SHIV Ram v. PRAHLAD Rai. 

27 P. L.R. 398 = 96 I. C. 691 = 
A. I.R. 1926 Lah. 503. 


—S. 15—When not applicable. 

- Punjab Courts Act , S. 34. 

Where a Judge receives plaints for distributing 
to proper Courts, he is acting not in the capacity of a 
Court but ministerially. His discretion overrides the 
provisions of S. 15, C. P. Code, in so far as he can 
direct a suit which might be tried by a Court of lower 
jurisdiction to be tried by a Court of higher jurisdiction, 
but no such discretion is conferred on the suitor who 
remains bound by the provisions of the Code. ( Harri¬ 
son and Dalip Singh , //.) SHARAM SlNGH v. SaDHU 
Singh. 110 I. C. 293 = A. I. R. 1928 Lah. 484. 

-It is imperative on the suitor under S. 15 to 

bring his suit in the Court of lowest grade. The word 
“shall” in S. 15 is not imperative on the Courts and does 
not deprive the higher Court of its jurisdiction to try a 
suit triable by a Court of less pecuniary jurisdiction. 
7 All. 230 (F. B.), Ref. ( Hcold and Chari , //.) 
Maung Sit Paung v. Maung Tun. 

4 Bur. L. J. 104 = 90 I. C. 728 = 
A. I. R. 1925 Rang. 278. 

—S. 16—Change of jurisdiction after institution. 

The jurisdiction of a Court consists in its power to 
entertain suits, and when once a suit has been properly 
entertained the jurisdiction is not removed unless it is 
specifically so done by the order of a competent 
authority. Once the suit has been entertained, the 
remaining proceedings taken therein are not taken by 
reason of any particular territorial jurisdiction, but in 
the exercise of the powers vested in the Court to try 
suits generally and consequently the only time at which 
territorial jurisdiction comes into operation is at the 
time of filing the suit. Once the Court has seisin of the 
case it has jurisdiction to try it to its conclusion unless 
there is any reason for holding that that jurisdiction has 
been removed, though the subject-matter of the suit 
may be transferred to another Court in the meanwhile. 
(.Phillips and Vetikatasubba Rao , J /.) CHOKKALINGA 
PILLAI v. VELAYUDHA MUDALIAR. 

87 I. C. 152 = A. I. R. 1925 Mad. 117 = 

47 M. L. J. 448. 

—S. 16-“ Defendant ”. 

-The word “ defendant ” means “ all the de¬ 
fendants” where there are more than one defendant in 
the suit. 13 B. L. R. 91, Foil. {Chatterjee and Pajiton, 
//.) MOHMED Yasin z/. Bimola PROSAD Muker- 
JEE. 73 I. C. 405 = A. I. R. 1924 Cal. 443. 

—S. 16—Mesne rofits, suit for. 

-A suit to recover mesne profits of land situated 

outside British India can be instituted in British India. 


—S. 16—Partition suit—Property outside jurisdic¬ 
tion. 

-Where in a suit for partition some of the 

immovable property was situated out of British India. 

Held , that the Courts in British India cannot enter¬ 
tain a suit with respect to that property since their 
decree cannot be enforced there. ( Prideaux , A. J. C.) 
PREMCHAND v. Hiralal. 24 N. L. R. 95 = 

111 I. C. 135=A. I. R. 1928 Nag. 295. 

—S 16—Property in two places —Declaration 
against probate of. 

-A suit for a declaration that the probate pro¬ 
ceedings shall not affect the plaintiffs and for the 
administration of the estate left by the testator, is not a 
claim for the determination of any right to or interest 
in immovable property within S. 16, so that the mere 
fact that part of the property to be administered is 
situate in a particular district will not give the first 
Court jurisdiction. The question of jurisdiction has, 
therefore, to be determined by S. 20. Such a suit lies 
i in the Court at the place where the probate is taken out. 
(Martineau , /.) SHIV RAM v. MT. ISHRI. 

94 I. C. 1046= A. I. R. 1926 Lah. 456. 

— S. 16—Property in two provinces. 

1 - Probate proceedings. 

Suit for the administration of the estate of the 
deceased is cognizable by the Court in the jurisdiction 
of which a portion of the immovable property is situate 
and where such a suit is directed mainly against the 
probate proceedings taken in another province, that 
fact does not oust the jurisdiction of the Court which is 
established by reason of the relief relating to the 
administration of the estate including immovable pro- 
: perty being situate in the jurisdiction of that Court. 
{Shadi Lai , C. J. and Le Rossi gnof /.) SHIV RAM 
V. PRAHLAD Rai. 27 P. L. R. 398 = 96 I. C. 691 = 

A. I.R. 1926 Lah. 503. 
—S. 16—Property partly outside. 

- Ad mi ni strati oti sui t. 

If in an administration suit it is found that some of 
the properties are situated outside the jurisdiction of the 
Courts of British India, and are in the possession of a 
person claiming a share in the estate, the Court has no 
jurisdiction to order that person to deliver possession 
of the property to the administrator to enable him to 
sell it and realize its proper price for the benefit of the 
estate ; but the Court has jurisdiction to direct that 
person to account for the value of such property as a 
condition to his obtaining his share of the estate in the 
hands of the administrator. Case-law considered and 
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C. P. CODE, (1908), S. 16—Suits for Land. 

discussed. ( Maung Kin and Hi gginbotham , JJ.) 

Mx. Ayesha Bee v. Gulam Husein Suleman 
Aboo. 11 L. B. R. 188 = 66 I. C. 630 = I 

A. I. R. 1921 L. B. 82. 

— S. 16—Suits for land. 

-A suit for declaration, that a mortgage decree 

in respect of properties at Patna passed by the Court at 
Benares is inoperative against the plaintiff, is not a suit 
for land and b. 16 does not apply. The cause of action 
cannot be said to arise in Patna. {Das and Macpherson , 

//.) The Benares Bank, ltd. v. surendra 
Narain Singh. 75 I. C. 469 = A.I.R. 1924 Pat. 831. 
—S. 16—Suit regarding temple. 

- Decision under Madras Religious Endcnument 

Act. 

A suit for setting aside the Board’s decision under the 
Madras Religious Endowments Act that a temple is a 
public temple lies only in the Court where the temple 
is situate. {A’umaraswami Sastii , /.) VYTH1LINGA 

v. Sadasiva Aiyar. 28 M. L. W. 636 = 

116 I. C. 561 = A. I. R. 1928 Mad. 1272 = 

55 M. L. J. 605. 

—S. 16—Suit for specific performance—Defen¬ 
dant and property in different places. 

-A suit for a relief that the defendant should 

execute and register a deed of surrender of the occu¬ 
pancy holding, as he had promised to do, or should pay 
back to the plaintiffs the consideration of his promise, 
is triable in a Court within whose jurisdiction the de¬ 
fendant resides though the property is outside its juris¬ 
diction. ( Hallifax , A.J.C .) NARAYAN DlN v, MaHESH 

Singh. 93 I. C. 103= A. I. R. 1926 Nag. 313. 
—S. 16—Suit for dissolution of partnership at two 
places. 

-Where business is carried on in two places Courts 

in both places can entertain a suit for dissolution of 
partnership. {Devadoss and Waller, J J.) TlMMAPPA 

v. Balakrishna Mudaliar. 

23 M.L.W. 361 = 92 I C. 915 = 
A. I. R. 1926 Mad. 427 = 50 M.L.J. 298. 

—S. 16—Suit for money and declaration of charge. 

“ A suit for recovery of a certain amount on a pro¬ 
missory note and also for declaration that the decretal 
amount is a charge on a certain property mortgaged as 
collateral security for the payment of the debt secured 
by the promissory note falls within the purview of S. 16 
{(l). 40 Bom. 337, Foil. {Jai Cal , /.) JAI DEV SiNGH 
v. Jai Singh. 96 I. C. 752=A.I.R. 1926 Lah. 660. 
—S. 16—Suit for rent. 

“ Suit for rent can be brought where property is 
situate or where tenant resides—But suit for ejectment 
can be brought only where property is situate. {Moo- 
kerjee and Chotzner, JJ .) KUNJA MOHaN CHAK- 
RAVARTY v. MONINDR A CHANDRA ROY CHOW- 
BHURY. 27 C.W.N. 542 = 

77 I.C. 253 - A. I. R. 1923 Cal. 619. 
—S. 16—Suit for “determination of any other 
rights”—Suit to declare a will is a forgery. 

--For S. 16 {d) to apply the suit must be expressly 

for the purpose indicated in it. It is not enough to say 
that the relief granted would indirectly affect rights in 
immovable property, but the suit itself must be for the 
purpose of determining such rights. (Krisk nan and 
Vcnkatasubba Rao, JJ.) N. ACHAYYA v. N. YaL- 
LAMMA. 16 M.L.W. 785 = 721. C. 920 = 

1922 M.W.N. 834 = A. I. R. 1923 Mad. 109 = 

43 M.L.J. 615. 

-S. 17 - Jurisdiction. 

When once jurisdiction is vested in a Court, it will 
not be taken away afterwards, even if it is found that 
the portion of the property being situated within the 


C. P. CODE, (1908), S. 19—Contract of pledge. 

local limits of the Court which gave it jurisdiction does 
not belong to the plaintiff as alleged in the plaint unless 
the inclusion of that portion is not a buna fide one. 
The trial of an issue as to whether the portion belongs 
to the plaintiff as alleged as a preliminary point is quite 
unnecessary and is not warranted by law. Such preli¬ 
minary point does not raise a question of law only and 
therefore O. 14, R. 2 does not apply. 12 Mad. 308 ; 

30 All. 560, Rel. on; 9 C.L.J. 128 ; A.I.R. 1924 P.C. 
65, Dist. {Mohiuddin, A.J.C.) FAIZUDDIN v. MlR 
Yusuf Ali. 26 NL.R. 103 = 124 I. C. 703= 

A.I R. 1930 Nag. 189. 

—S. 17—Mutawaliship. 

Although a mutawali of a waqf is not the owner 
but the manager and there is an essential difference 
between the position of a mutawali and that of an 
owner, yet where the waqf was to be administered as 
mutawali by the person who was the successor of the 
waqif, a Court having jurisdiction to try the question 
as to who the successor of the waqif is has also jurisdic¬ 
tion to decide as to the mutawaliship of the waqf pro¬ 
perty. ( Pullan , /.) Mohammad ali Khan v , 
Nisar Ali Khan. 109 I. C. 835= 

A. I. R. 1928 Oudh 67. 
—S. 17—Property partly outside India. 

- Jurisdiction of British Indian Court to enter¬ 
tain suit on mortgage of. 

The words “a suit to obtain relief respecting immo¬ 
vable property” are wide enough to cover suits for fore¬ 
closure, sale or redemption, but the words in S. 17 
“within the jurisdiction of the different Courts” must 
mean within the jurisdiction of different Courts to which 
the Code applies, i.e. y Courts in British India. Where, 
therefore, in a mortgage suit part of the property is situ¬ 
ated not within the jurisdiction of the Courts in British 
India, British Indian Courts have no jurisdiction to try 
the suit so far as it relates to such property. A.I.R. 
1919 P. C. 150, Rel. on; A.I.R. 1924 Bom. 387, Rever¬ 
sed. {Sir Cancel A Sanderson.) NlLKANTH BALWANT 

Nath v. Vidya Narasim Bharathi Swami. 

671.A. 194 = 34 C.W.N. 854 = A.I.R. 1930 P.C. 188= 

59 M.L.J 379. 

—S. 17—Suit for money. 

- Forum . 

Where the plaintiff, a resident of Madanapalle, talked 
and settled with the defendant at Madras about the 
commission to be paid to him as commission agent for 
the sale of goods which the plaintiff was to send directly 
to Madras or to others according as defendant would 
direct and the defendant was from time to time inform¬ 
ing plaintiff of the current prices in Madras and 
suggesting him despatch of goods and under the ar¬ 
rangement the sale price was to be paid to the plaintiff 
at Madanapalle. 

Held, that the suit for price of goods despatched lay 
at Madanapalle, as a part of the cause of action arose 
there. {Ramesam, J.) VENKATA REDDY t\ NAT.V 
raja Setty. 19 M.L.W. 499 = 84 I.C. 691 = 

34 M.L.T. 116= 1924 M.W.N. 336 = 
A. I. R. 1924 Mad. 789= 46 M.L.J. 371. 

—S. 19—“Business” meaning. 

j-The business intended by the section is a com¬ 

mercial business and not a business of State or Govern¬ 
ment. {Coutts-Trotter, C.J. and Beasley, J.) GOVIN- 

darajulu Naidu r. Secretary of State. 

60 Mad. 449 = 39 M.L T. 304 = 26 M.L.W. 558= 
105 I. C. 576 = A.I.R. 1927 Mad. 689 = 

53 M.L.J. 355. 

—S 19—Contract of pledge. 

- Suit upon—Cause of action—Determination of, 

S. 160 of the Contract Act does not contemplate 
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€. P. CODE,. (1908), S. 19—Option available. , C. P. CODE, (1908), S. 20—Accounts. 


directions by the pawnor’s assignee, but by the pawnor 
himself about the delivery of the property pawned. The 
use of the words “without demand” in that section seem j 
to indicate that the directions referred to in it are direc¬ 
tions given before the purpose for which the goods were 
pawned has been accomplished. S. 148, seems to cover 
the case of directions given after the purpose is accom¬ 
plished. The directions must be definite and reasonable. 
It is not open to the pawnor to name any place he 
chooses for delivery of the goods pledged. The place 
where the cause of action arises must be determined 
with reference to the terms of the original contract. 
(Kotval. A.J.C.) TEKCHAND v. MAHADEO. j 

65 I. C. 65 = A.I.R. 1922 Nag. 127. 

—S. 19—Option available. I 

-Where defendant is ordinarily resident in the 

Punjab but carried on business at Quetta he can be sued 
in Quetta though the cause of action took place in 
Persia. (Viscount Haldane .) HaVELI SHAH v. 
PAINDA khan. 1926 M.W.N. 592 = 96 I.C. 887 = 

31 C.W.N. 174 = A.I.R. 1926 P.C. 88. 

—S. 19—“ Resides ”. 

--The word “resides” must be taken to refer to 

natural persons and not to legal entities such as limited 
companies or Governments. (Coutts-Trotter, C ./. and 
Beasley , /.) GOVINDARAJULU NAIDU SECRETARY 

OF State. 50 Mad. 449=39 M.L.T. 304 = 

26 M.L.W. 558 = 105 I. C. 576 = 
A.I.R. 1927 Mad. 689 = 53 M.L.J. 355. 

S. 20. 

Accounts. 

Cause of action. 

Contract. 

Debtor and creditor. 

Decree. 

Insurance. 

Jurisdiction. , 

Leave to sue. 

Negotiable Instrument. j 

Partnership. ! 

Place of suit. 

Residence. 

Tort. 

—S. 20—Accounts. 

- Principal and agent—Agency entered into out¬ 
side British India—Accounts to be rendered there—Suit 
filed in British India — Jurisdiction. 

In a suit by plaintiff on an alleged contract of agency j 
for collection of certain dues at a place in British India I 
while all the parties reside and carry on business out of 1 
British India, prima facie the British Court has no juris- j 
•diction and it is for the plaintiff to prove collection at 
the place in British India as alleged, before the Court 
would hold that it had jurisdiction. ( Madgavkar and 

Wild , JJ.) Sankalchand Hakamchand V. 
Ambalal Nagindas. 

32 Bom. L.R. 171 = 54 Bom. 192 = 

A.I.R. 1930 Bom. 150. 

- Suit for accounts—Cause of action — Basis. i 

In a suit for accounts based upon an agency for col- j 
lection of dues, it is the general contract of agency with | 
liability to account and refund the balance which is the 
cause of action and not each separate payment or collec- ! 
tion. 13 Bom. 404, Foil. Read v. Brawn , 22 Q.B.D. 

128 ; 29 Bom. 368 and 16 All. 165, Ref. (Madgavkar 
■and Wild , //.) SaNKAL CHAND HAKAMCHAND v. 

Ambalal Nagindas. 32 Bom. L.R. 171 = 

54 Bom. 192=A.I.R. 1930 Bom. 150. 

-Suit for accounts of agency is cognizable by 

Court having jurisdiction at place where agency was or ! 


was to be carried on. (Jai Lai. J.) JAGAN NATH 

Amar Nath a*. Burma Oil Co. Ltd. 

11 L. L. J. 282=119 1. C. 481 = 
A. I. R. 1929 Lah. 605. 

-Defendant agent of plaintiff to sell goods at M 

agreeing to make payments, be accountable and to re¬ 
port stock at Karachi and also agreeing to sue and be 
sued in Karachi Courts—Jurisdiction of Karachi Courts. 
Defendant was the plaintiff’s agent for the sale of the 
plaintiffs’ goods in the district of Meerut: He had to 
remit sale proceeds to Karachi, to render accurate and 
sufficient account of sales of goods every month and to 
submit to the plaintiff at the end of each month an 
accurate report of stocks of goods belonging to the plain¬ 
tiff: This agreement further specifically stated, that 
“the agent must submit at the end of each month to the 
company at Karachi ” a certified statement detailing 
the property of the company and it contained the clause 
that all legal proceedings are to be instituted in Karachi. 

Held , that the clauses relating to payment accounta¬ 
bility, reporting or jurisdiction in the agreements should 
be read together and the Court in Karachi had jurisdic¬ 
tion, (1898), A. C. 524; A. I. R. 1924 All. 530, Dist. 

(Aston. A. J. C.) ASIATIC PETROLEUM CO. LTD. v. 

Azkezudien & Son. A. I. R. 1929 Sind. 227. 

- Pakka Adatya—Place of contract and of payment 

not known — Jurisdiction. 

Where there is no evidence as to where the contract 
of pakka adatya agency was entered into and also as to 
where any money was expressly or impliedly payable in 
performance of the contract of agency and the contract 
was to be performed in A or the performance thereof 
was to be completed in A,' “the mere fact that goods to be 
sold were sent from B does not give B Court jurisdic¬ 
tion to try a suit for account of the agency transaction. 
(Case law discussed.) (Patkar and Baker , JJ.) NAND- 

lal v. Kisanlal. 30 Bom. L. R. 1391 = 

112 I. C. 734 = A. I. R. 1928 Bom. 548. 

- Pakka Adhatia—Accounting by—Place of. 

Pakka adhatia probably corresponding to del credere 
agent, that is to say, an agent or factor, who being 
entrusted with the goods of his principal to dispose of to 
the best advantage, is in lawful possession of them 
with a general power to deal with them without refe¬ 
rence to his principal but guaranteeing the solvency of 
the sub-purchasers, and while entitled to charge against 
his principal his expenses and entitled also to an indem¬ 
nity from his principal against all losses resulting from 
carrying out his duty, is under an obligation to pay to 
his principal the amount due after the accounts have 
been properly settled. Unless the contract clearly indi¬ 
cates the contrary, pakka adhatia becomes a factor en¬ 
trusted with goods of his principal with wide powers 
and has no doubt under the appropriate section of the 
Contract Act, eventually to account to his principal but 
the accounting must necessarily be done at the place 
where all the business is transacted. 33 Bom. 167. 
Doubted ; 54 I. C. 260. Exp. ; 8 A. L. J. 1160, Foil. 
(Walsh. Ag. C. J. and Neave , J ) TlKA RAM v. DaU- 
LAT RAM. 46 All. 465= 80 I: C. 661 = 

22 A. L. J. 591 = 6 L. R. A. Civ. 9 = 

A. I. R. 1924 All. 530. 

- By principal suit against Commission agent — 

Place of. 

A suit by a principal against a commission agent who 
has agreed to execute an order placed with him by cor¬ 
respondence must be instituted at the place where the 
commission agent carries on his business and the prin¬ 
cipal cannot sue him at the place from where he sent 
the order. 76 P. R. 1896; 1 Lah. 203 and A. I. R. 1924 
Lah. 593, Foil. (Harrison and Tekehand , JJ.) BHAM- 
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boo Mal&. Ram Narain. 9 Lah. 455 = 

10 L.L.J. 87 = 29 P. L. R. 406 = 109 I. C. 28 = 

A. I. R. 1928 Lah. 297. 

- Suit by Principal against commission agent. 

A Court, having jurisdiction at the place where, in 
compliance with the orders of the principal, the commis¬ 
sion agent woiks, is competent to entertain a suit for 
balance of accounts by the agent against his principal. 
(Campbell , /.) FIRM HaZURA MaL v. RANG lLAHI. 

921. C. 273 = A. I. R. 1926 Lah. 287. 

- Suit between principal and agent—Cause of ac¬ 
tion. 


In a suit between principal and agent the cause of action 
arises where the contract of agency is made or where it 
was to be performed, and where the ^refusal to account 
takes place. A. I R. 1925 Lah. a87 and 12 Bui. L. d- 
198, Foil. ( Lobo, A.J- C.) GORDHANdaS KaLL 

DAS V. I)OW LATRAM KANAYALAL. 94 I. C. 287- 

A. I. R. 1926 Sind 238. 

- Accounts—Suit for by principal Forum. 

The cause of action in a suit for accounts against an 
agent arises at the place where the contract of agency 
was made or where it was to be performed and where the 
refusal to account took place. The plaintiffs were grain 
dealers at S. The defendants were commission agents i 
doing business at K. The plaintiffs sent goods to the 
defendants at K. They accepted the plaintiffs’ drafts, 
paid money at their request and having sold the goods 
credited the amount realised to their account. Later 
on, the defendants at the plaintiff’s request purchased 
gopds at A', and sent them abroad according to the 
plaintiffs’ directions to various constituents. I he 
defendants purchased goods at A*, and despatched 


I C. P. CODE, (1908), S. 20—Cause of action. 

the defendants in a cross suit filed by them as forming 
one cause of action and one account. Held that the 
accounts in regard to each shop cannot properly be treat- 
ed as entirely separate causes of action. ( Daniels , A. 
J. C .) BANK1LAL v. KANHAIYA LAL. 

A. I. R. 1922 Oudh 124. 

—S. 20—Cause of action. 

-Cause of action must be antecedent to the suit and 

so no cause of action can be founded on any allegations 
made in the proceedings. ( Graham and Mitter , //.) 
RAMJOY MODUK. v . DURGA CHAR AN. 

50 C. L. J. 328 = A. I. R. 1929 Cal. 830. 

- Assignment of claim—Jurisdiction of Court 


where assignment takes place. 

A “cause of action” includes every fact necessary to 
be proved in order to enable the plaintiff to sustain his 
action and everything which if not proved gives the 
defendant an immediate right to judgment. An assign¬ 
ment of a claim whether voluntary or by virtue of ad¬ 
judication of the person in whom that claim resides- 
forms a part of the cause of action in a suit in respect 
of that claim and the Court within whose limits the said 
assignment takes place can entertain the suit. (Rup- 
chand Bilaram, A.J.C.) OFFICIAL RECEIVER OF THE 

Estate of Mohandas Chatandas v. Naraindas- 
Lataram. 20 S. L. R. 209 = 89 I. C. 493 = 

A.I.R. 1926 Sind 31. 

- Suit for refund of over charge by foreign Rail¬ 
way. 


In a suit for refund of over-charge demanded from a 
consignee by a foreign Railway the cause of action arises 
in part at the place where the contract for carrying was 
made and so the Court at the latter place has jurisdic- 
them to S. and in doing so they adopted the follow- tion to try the suit. ( Stuart , J.) SRI NEW AS v. E. I. 

ing procedure:—They drew money from the A.i R. CO. 6 L. R. A. Civ. 395 = 88 I. C. 575 = 

h P ------ • - - 1 A. I. R. 1925 All. 823 

-Plaintiff firm residing at Gujranwala ordered 

goods from defendant firm residing at Calcutta. Latter 
firm consigned the goods to itself in Gujranwala and 
j sent the Railway receipt to plaintiff firm per Y.P.P. for 
, the balance of the price. The plaintiff firm refused the 
Y.P.P. but sent the balance to the defendant and asked 
the defendant firm to advise the railway to deliver 
goods. The goods were lost by the Railway. Plaintiff 
firm thereupon sued the defendant fit Gujranwala for 


branch of a certain Bank and handed over the Rail¬ 
way receipts to the Bank which transmitted them to the 
.S’. Branch to be handed over to the plaintiffs on payment 
of the price of the goods received. Sometimes the 
plaintiffs sent money to A', and drew the same by means 
of Hundies and vice versa. The defendants also used 
to draw hundis upon the plaintiffs. The plaintiffs ins¬ 
tituted the suit on the following allegations :—That 
there were mutual dealings between the plaintiffs and 
the defendants and that the latter received from the 

plaintiffs by way of loan Rs.out of which they return of the price paid by him. Held the goods re¬ 
paid Rs.leaving a balance of.due to the 1 ma ined throughout under the control of the defendant 

plaintiffs. They further claimed a sum of Rs. on and they had to be delivered at Gujranwala. The 


account of the profits of the grain transactions- 


failure to deliver the goods was a part of the cause of 


Held , that it was a suit for an account by a principal , ac ti 0 n, and therefore the Gujranwala Ccurt had jurisdic- 


against an agent and that the Court at S. had no juris¬ 
diction to try the suit but that only the Court at K. had 
the jurisdiction. (Case Law discussed.) (Abdul Raoof 
and Jai Lai , J J.) RAM DAS UlTAM CHAND 7’. 
Dhanpat Diwanchand. 6 Lah. 153 = 


tion to entertain the suit. ( Scott-Smith , /.) THE 

Firm Jagan Nath Diwan Chand of Gujran¬ 
wala v. The Firm Jagal Nath Moti Lal of 
Calcutta. 71I C. 38 = A. I. R. 1924 Lah. 349. 
Plaintiff, a cotton merchant, residing at Kham- 


88 I. C. 950 = 7 L. L.J. 562=26 P. L. R. 335= gaon. in the Buldana District, sent some bales of cotton 

A. I. R. 1925 Lah. 387. f or sa ] e m Bombay to defendants a firm of adtias or 
In the absence of an agreement to the contrary, commission agents at Bombay. The accounts were to 


or of special circumstances showing a different intention, be rendered and money to be paid at Khamgnon. Held . 
the principal cannot, where agent carries on business j that part of the cause of action accrued in the Buldana 
elsewhere call upon him to render an account at his own I District. The term “cause of action” is not defined in 


upon 

place of business, on the ground that the money or goods 
were sent to the agent from such place. 76 P. R. 1896 
Foil. (Marti neau, J.) THE FIRM PR1THI SlNGH V. 

The Firm I-Iarsukh Das. 751. C 849 = 

A. I. R. 1924 Lah. 593. 

-Where several shops were owned by the plaintiffs 

and separate Khatas were kept in respect of them but 
the transactions relating to one shop were with the de¬ 
fendants’ consent entered in the accounts of the other 
shops and the whole set of transactions were treated by 


in 

the Code, but various rulings have defined it as the 
whole bundle of relevant facts plaintiff must allege and 
prove to enable him to succeed. (1 N. L. R. 4, Ref. 
(Baker. J. C. and Prideattx, A. J. C.) J. R; ADTIA 

Firm, Bombay r. Sunderlal Naraindas. 

781. C. 991 = A. I. R. 1924 Nag. S08. 

- li Cause of action"—Meaning of , in reference to 

contracts of insurance. 

For the purposes of S. 20 of the Code, the words 
“cause of action” so far as suits on contract are concerned 
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include the making of the contract ancl the perfor¬ 
mance or completion of performance of the contract and 
the payment of money under the contract, and in cases 
based on contract of insurance they do not include the 
loss or damage of the property insured, which is merely 
a cause of the cause, and is not even a proximate cause 
since the real cause of action is the failure to pay the 
money due under the contract and the primary cause of 
that cause is the contract itself, the destruction of the 
property being only a secondary cause which is purely 
accidental being due merely to the nature of the parti¬ 
cular kind of contract under consideration. The mean¬ 
ing of the expression “cause of action” in the section in 
question, when applied to suits based on contract, should i 
be ascertained by a consideration of the meaning of the i 
expression in the past, in the course of the development 
of such legislation in India and the case-law thereon, 
and not by reference to any English decision on the con¬ 
struction of any English Statutes. (Heald and Lentai- | 

gne, J J.) Jupiter General Insurance Co., Ltd. 
V. ABDUL Aziz. , 1 Rang. 231 = 76 I. C. 482 = 

A. I. R. 1924 Rang. 2. 

-Discovery of the fraud is no part of the cause of 

action. The cause of action is the fraud. (Schwabe, 
C. J. and Wallace, J.) PARAMESWARA v. V. MaHA- 
DEVI. 1922 M. W. N. 841 = 72 I. C. 982= j 

A. I. R. 1923 Mad. 272. j 

- Suit by reversioner for cancellation of Will 

executed by widow—Situation of property will give a 
cause of action. 

The words “cause of action” means the whole bundle 
of facts which it is necessary for the plaintiff to allege 
and prove in order to obtain the relief lie claims in the 
suit. Where a reversioner sues in the Godavari Court 
to cancel a Will by a widow in respect of properties in j 
Godavari and Kistna, held , that as the plaintiff \sas 
bound in such a suit to prove that he has an interest in 
the properties dealt with by the Will, part of the cause 
of action arose in all the places where the properties are 
situate, and where the threat of an injury to those pro¬ 
perties arose. The term ‘cause of action’ is not limited 
to contracts only. It applies to all suits of whatever 
nature. (Krisknan and Venkatasubba Rao, JJ.) N. 

ACHAYYA V. N. YeLLAMMA. 16 M. L. W. 785 = 

72 I. C. 920 = 1922 M. W. N. 834 = 

A. I. R. 1923 Mad. 109 =43 M. L. J. 615. 

- -Sale of goods—Delivery to railway company is \ 

delivery to buyer—Place of delivery furnishes cause of 
action. j 

Delivery by the seller of the goods sold to the railway 
company to be despatched to the buyer operates as deli¬ 
very to the buyer under S. 91, Contract Act and a suit 
for breach of contract to deliver goods by the buyer 
would lie at the place where the goods were delivered to 
the railway company. ( Martineau, J.) FIRM NAND 

Lalz/. Firm Mian Muhammad Ali. 

67 I. C. 888 = A. I. R. 1922 La h. 474. 

- Suit for restitution of conjugal rights. 

A suit by the husband for restitution of conjugal 
rights, was dismissed on the ground of cruelty to the 
wife, who pleaded cruelty and divorce but no specific 
finding was given on the question of divoice. The wife, 
afterwards sued for a declaration that there was a 
divorce or in the alternative for a decree for the 
dissolution of marriage on the basis of the opinions ex¬ 
pressed in the judgment of the previous suit by the 
husband. 

Held , a suit for dissolution of marriage or for 
declaration as to an accomplished divorce is essen¬ 
tially different as to cause of action from a suit for res- j 
titution of conjugal rights. The opinions expressed in I 

D. D.—VOL. 1—86 
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the judgment of the suit for restitution of conjugal rights 
as to the affirmation of cruelty or the negation of divorce 
cannot form a cause of action in a suit for dissolution 
of marriage or for declaration of dissolution. ( Wazir 
Hasan , A.J.C.) MUHAMMAD HaMIDULAH KHAN v . 

MT. Fakhrijahan Begam. 8 O. L. J. 650 = 

65 I. C. 452 = A. I. R. 1922 Oudh 109. 

- What constitutes. 

Every fact which, it would be necessary for the plain¬ 
tiff topiove, if traversed, in order to support his right 
to the judgment of the Court, is plaintiff’s cause of 
action. ( Wazir Hasan , A.J.C.) MUHAMMAD HaMI- 

dullah Khan v. Mt. Fakhrijahan Begam. 

8 O. L. J. 650 = 651. C. 452 = 
A. I. R. 1922 Oudh 109. 

-Plaintiff residing at M ordered certain goods 

from defendant who carried on business at Y. Plaintiff 
sued defendant at M for damages on the allegation that 
the goods supplied were short in quantity and inferior 
in quality. Defendant objected that the cause of action¬ 
having arisen at S, the Court at M had no jurisdiction 
to hear the suit. This objection was overruled. On 
revision : 

Held , (1) that the cause of action arose at S and 
that, therefore, the Court at M had no jurisdiction to 
hear the suit; (2) that the High Court had jurisdiction 
in revision to set aside an interlocutory order, and that 
that jurisdiction ought to be exercised in this ca*e. 
(Abdul Raoof, J.) H.AR PARSHAD DaLIP SlNGH v. 
Sewa Ram Jado Rai. (1921) 60 I. C. 481 (Lah.). 

-Cause of action includes every fact which it would 

be necessary for the plaintiff to prove, if traversed, in 
order to support his right to the judgment of the Court. 
Read v. Brown (22 Q B.D. 128) and Cooke v. Gill (L. 
R. 8 C. P. 107), Foil. (Oldfield and Ramesatn, J J .) 

Raipur Manufacturing Co., Ltd. v. Venkata¬ 
subba Rao. 14 M. L. W. 341 = 70 I. C. 284 = 

A. I. R. 1921 Mad. 664. 

-Lex loci— Marriage — Validity. 

The law r of the place where a marriage is contracted 
determines the validity of a marriage. (Robinson , /.) 

Ma Twe z/. Lwe Hain. 22 Cr. L. J. 130 = 

59 I. C. 555= 13 Bur. L. T. 105 (1921) (L.B.). 

—S. 20—Contract. 

*-A suit was brought in the Court at B for the 

recovery of price of tendu leaves supplied by P to D at 
B. D made the contract of sale at B but expressly 
agreed that P shall receive the price of leaves at C. It 
was contended that the only Court having jurisdiction 
was the Court at C because the suit was for the per¬ 
formance of that agreement whereby the price was to 
be paid and that part was to be performed at C. 

Held , that Courts at both B and C could entertain- 
the suit. A.I.R. 1925 P. C. 290, Rel. on ; 31 Mad. 223 
and 16 C.L.J. 279, Dist. ( Munje , A.J.C.) MOHANLAL 

v. Abdul Rahim. 12 N. L. J. 177 = 1211, c 667= 

A. I. R. 1930 Nag. 90. 

-Suit on contract can be instituted where contract 

is to be performed. (Heald, Ag. C. J. and Sen. J.) 

Mahomed Eshak Bhiyat v. Sari Chandra Bose. 

A. I. R. 1930 Rang. 216. 

- Suit 071. 

In suits on contracts the making of the contract is 
part of the cause of action. The Courts within whose 
jurisdiction the agreements in suit are accepted have 
jurisdiction. (Aston, A.J.C.) ASIATIC PETROLEUM 
CO., LTD. v. AZEEZUDDIN & SON. 

A. I. R. 1929 Sind 227. 

-Plaintiff was employed by the defendant to sell 

his goods at M. The defendant was not to sell the 
goods in the area allotted to the plaintiff. Defendant 
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‘■old goods at M in contravention of the terms. 

Held , that M Court has jurisdiction to try a suit for 
damages. A.I.K. J921 Mad. 664, Foil. ( Wallace and 
Mad h avail A r air, J J.) A RU MUG AM PlLLAI v. 
A. CHaNDER BHAI ATTARWALEA. 

103 I. C. 37 = A.I.R. 1927 Mad. 1150. 

-Where a thing is purchased at C and the pro¬ 
perty pa*se> to the vendee, but part of the purchase- 
money is paid at I) to which place the article is sent, i 
a Court at D has jurisdiction to try suit by vendee for 
return of purchase-money on the ground of breach of 
warranty by the vendor. ( B. B. Ghose , J.) ADAM 

Sajan & Co. v. Asutosh Bandopadhya. 

861. C. 1046 = A. I. R. 1926 Cal. 100. 

-Contract to supply goods—Breach—Suit for 

•damages at place where price was payable is maintain¬ 
able. (Kotval, A.J.C.) P. D. BOLTON v. HaRJIV.aN i 

Ullabhjiwan. 89 I. C. 181 = A.I.R. 1925 Nag. 408. 

-In a suit for damages on a breach of contract 

the cause of action consists of the making of the con¬ 
tract and of its breach in a place where it ought to 
have been performed; thus where the contract was to be 
•completed at Karachi though made elsewhere, suit for 
■damages can lie in Karachi. ( Kincaid , J.C. and Aston , 
A.J.C.) KOOVERBHAN SUKHANAND 7'. LOUIS 

Dreyfus & Co. 19 S. L. R. 207=79 I. C. 30 = 

A. I. R. 1925 Sind 132. 

-The cause of action in suits arising out of a 

contract arises at the place where the contract was ] 
made or the place where the contract was to be per¬ 
formed or performance completed or at the place where 
in performance of the contract any money to which the 
suits relate was expressly or impliedly payable. (Drake- 
Brockman , J.C.) JODRAJ v. BYRaM. 7 N. L. J. 25 = 

(1924) 831. C. 309 (Nag.). 

| 

-The defendants had by wire ordered the 

plaintiffs to send to them at Akola certain bags of 
grain. The price was agreed to be paid at Khurai. The 
plaintiffs sent the bags by train to Akola. Defendants 
failed to pay the money. The goods were sold at a loss 
for which the plaintiffs brought the suit. 

Held , that the breach of contract occurred at Akola, 
and therefore the cause of action arose wholly at Akola ■ 
and the Small Cause Court at Khurai had no jurisdic¬ 
tion. (Baker, J. C.) G AN PAT LAL r. THE FIRM OF 
BlLASRAI Ra.MJI DaSS. 79 I. C. 393 = 

A. I. R. 1924 Nag 18. 

- Cause of action—Suit for damages lies where 

breach takes place or performance is completed or money 
as Paid. 

Contract is made at the place where an offer made 
by a telegram is accepted. Where an agent is instruct- j 
ed not to sell but to buy goods the amount payable to ! 
the agent for purchasing goods is not presumably pay- j 
able at the place of residence of the principal. The 
amount which the principal claims from such an agent ; 
as damages for negligence in purchasing goods is also 
not payable at the place of the principal. Even where 
a breach of a contract takes place outside a certain | 
place still if the contract is to be performed or its per¬ 
formance is completed within that place or money is 
payable in that place in performance of the contract a 
suit for recovery of damages for breach of that contract 
will be filed in a Court within the jurisdiction of which 
that place is situated. ( Bilaram , A.J.C.) FIRM OF 

Premji Mulji v. Firm of Tarachand Thawer- | 
DAS. 76 I. C. 35S = A. I. R. 1924 Sind 64. j 


C. P. CODE (1908), S. 20—Contract. 

in Peshawar. Property in the goods passed under the 
terms of the contract to the applicants as soon as they 
arrived in the Karachi Harbour and the responsibility 
for any loss or damage to the goods was entirely theirs 
from that moment. 

Held , that the parties contemplated the performance 
of the contracts in Karachi, a part of the cause of action 
therefore arose in Karachi and therefore Karachi Court 
had jurisdiction to entertain a suit in respect of the 
contract. 1 Lah. 22, Dist. ( Kennedy , J.C. and Raymond , 
A.j.c.) Firm of khalsa Brothers v. Hari Ram 
Sri Ram & Co. 17 S. L. R. 164 = 831. C. 539 = 

A. I. R. 1924 Sind 29. 

- Sale of goods—Suit for price. 

Ordinarily if goods are purchased, or money is bor¬ 
rowed, the payment for the goods or repayment of 
money must be presumed to have been agreed to be 
made at the place and the residence of the seller or the 
lender as the case may be. ( Bancrji, J.) BANGALI 

xMal v. Ganga Ram ashraki Lal. 

71 I. C. 431 = A. I. R. 1923 All. 465. 

- Place of suing—Contract by correspondence— 

Part of contract taking place at Y—Y Court has juris¬ 
diction. 

Where it appeared from the correspondence that the 
plaintiff had informed the defendants that he had a 
particular item of work to be done in Bombay and 
asked on what terms the defendants were prepared to 
do that work and the defendants seemed to have 
expressed their willingness to do that work on the terms 
given in their letters with a view to the plaintiff assenting 
to that work being done on those terms by them, 

Held . that the contract, which is a part of the cause 
of action, was thus formed at Yeotmal, the plaintiffs’ 
place, and the Court at Yeotmal had jurisdiction to try 
the suit. ( Kotval , A. J. C.) ( HHAGANLAL v. ABOO- 

barar. 72 I. C. 465 =A. I. R. 1923 Nag. 167. 

-Where rhe contract was made in Bengal and the 

goods were to be sent to Bengal and the only thing 
done in Azamgarh was that the goods were despatched 
from Azamgarh, it cannot be said that the cause of 
action wholly or in part arose in Azamgarh. (Pyres, J.) 
PURAN CHANI) V. JODHA RAJ RAM KUMAR. 

66 I.C. 501 = A. I. R. 1922 All. 448. 

-The plaintiff, resident of Sialkot, leased a house 

in Murree from defendants of Rawalpindi. The nego 
tiations were carried on by correspondence and the 
plaintiff sued for breach of contract at Sialkot. Held, 
though the contract was completed at Rawalpindi the 
breach took place at Murree which therefore was the 
place of the cause of action. The posting of the cheque 
from Sialkot by the plaintiff does not effect the forma¬ 
tion of the contract at Sialkot, nor does the leasing of 
Sialkot property by an agent mean that the defendants 
carried on business at Sialkot. The Sialkot Courts, 
therefore, have no jurisdiction to entertain the suit but 
there being no failure of justice, objection as to place of 
suing cannot l>e sustained under S. 21. ( Campbell , J.) 
SOHAN SlNCH r-. G. B. RIDDICK. 

65 I. C. 865 = A. I. R. 1922 Lah. 164. 

-Where plaintiffs from Ludhiana asked defend¬ 
ants at Gonda for quotations and terms and the detend- 
dants by post-card sent their terms and asked the 
plaintiffs to wire if they wanted goods and the plain¬ 
tiffs did so. Held , the post card was only an invitation 
for an offer in the same way as a catalogue of goods 
sent out by any shop or business firm and not a proposal 


-Certain contracts for goods were executed at i within the meaning of the Contract Act. The contract 

Peshawar and both the parties had their places of busi- was completed at Gonda where the proposals were 
ness there but one of them had also a branch office in received by the wire acceptance signified and therefore 
Karachi. The payment for the goods was to be made t he suit on the contract was cognizable not by the 
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Ludhiana Court but by the Gonda Court. ( Wilber- 
.force, J.) THE FIRM DURGA PRASHAD MUTSADDI 

Lal v. The Firm rulia Mal Doojar Mal. 

4 Lah. L. J. 176=651. C. 282 = 29 P. L. R. 1922 = 

A. I. R. 1922 Lah. 100. 

-Where payment was according to the contract to 

be made in one place but was made in another owing 
to the plaintiff s own default, advantage cannot be taken 
•of the fact to give him a choice of jurisdiction. {Leslie 
Jones , /.) DaMRI Shah Thakur Ram v. Rulia 
Mal Dongar Mal. 17 p. l. R 1922 = 

64 I. C. 387 = A. I. R. 1921 Lah. 213. 
—S. 20—Debtor and creditor. 

Ordinarily where money is borrowed, the re¬ 
payment of the money must be presumed to have been 
agreed to be made at the place of residence of the 
fender. A. I. R. 1920 All. 477 and A. I. R. 1925 Lah. 
555, Rel. on. ( Addison , J.) HARDIAL HaRGOPAL v. 
Bathal Das. 118 I. C. 898 = 

A. I. R. 1929 Lah. 868. 

-In the absence of a contract to the contrary the 

borrower ought to seek out the lender for payment. A 
suit to recover the money from the borrower may be 
brought in the place where the lender resides as it is 
payable at that place. A. I. R. 1923 All. 465, Foil. 
(Mukerji, J.) GOKUL Das v. NATHU. 48 All. 310 = 
24 A. L. J. 291 = 92 I. C. 492 =A.I.R. 1926 All. 477. 

-Where the parties have not expressly or impliedly 

agreed on any place of payment, the creditor is entitled 
to be paid at his own place. Defendant selected some 
articles at A and ordered them to be sent to B where 
he promised to purchase such of them as should be 
selected by his wife. The articles were accordingly sent 
to B and out of them some were selected by the defend¬ 
ant and the others with the price for the articles 
.selected were sent to A. After this, further consign¬ 
ments were also sent to B. 

Held , that there was an implied contract to pay at A 
and that the Court at A had jurisdiction to try a suit for 
the balance of the price. ( Kendall , A. J. C.) RAJA 

Mohammad Mumtaz Ali Khan v. Lala Ganga 
PeRSHAD. 82 I. C. 122 = A. I. R. 1925 Oudh 209. 
—S. 20—Decree. 

- Execution—Suit for declaration as nullity — 

For urn, 

A decree passed by a Bombay Court was going to be 
executed in Amritsar by the Bombay Court. No action 
was taken at Amritsar though a proclamation of sale 
was issued. 

Held , that no cause of action arose at Amritsar for 
a declaration that the decree was a nullity as no 
part of execution was taking place at Amritsar. {Zafar 
Ali and Addison , JJ.) PURSHOTTAM DaS v. RADHA 
KISHAN. 11 L. L. J. 306 = 120 I. C. 279 = 

A. I. R. 1929 Lah. 449. 

-Ex parte decree obtained in one Court sent for 

execution to another—Suit to set aside the decree on the 
ground of fraud filed in the latter Court—If l itter 
ca7i entertain. 

Where an ex parte decree was obtained in a Court 
outside Oudh by a grave fraud by wilful misstatement 
and suppression of material facts in the plaint and deli¬ 
berately misdescribing the persons against whom the 
decree was sought in order to prevent their being in a 
position to defend and it was attempted to be executed 
in a Court in Oudh, 

Held , that the Court in Oudh can hear a suit to 
declare a decree so passed as null and void and that it 
should be so declared. 37 All. 189, Foil. {Stuart, C. J. 
and Raza , /.) DANAJI JAS RAJ v. PURAN Lal 

Bobind Prasad. 3 Luck. 142 = 106 I. C. 541 = 


C. P. CODE, (1908), S. 20—Insurance. 

4 O. W. N. 1103 = A. I. R. 1928 Oudh 88. 

- Suit to set aside a decree in executing court. 

A Court has jurisdiction to entertain a suit to set 
aside a decree if the decree is put into execution within 
the territorial limits of the jurisdiction of that Court. 
A. I. R. 1926 Lah. 277, Foil. {Shadi Lal, C. J. and 
Broadway, J.) SOHARMAL UTTAM CHAND v. JAMES 

Finlay & Co. 100 1.0.164 = 

A. I. R. 1927 Lah. 778. 
-Where the plaintiff in the case seeks (1) a decla¬ 
ration that the decree is inoperative on the ground of 
fraud ; and (2) an injunction for the protection of his 
property against attachment and sale in execution of 
that decree; the second prayer cannot be ignored for the 
purpose of determining the jurisdiction of the Court. It 
is, therefore, clear that part of the cause of action arises 
at the place where the property sought to be attached is 
situate, and the suit is consequently cognizable by that 
Court. 25 All. 48 ; 37 All. 189; 39 All. 607 and 5 C. 
W. N. 559, Foil. {Shadi Lal, C. J. and Le Rossignol, 
J.) Jawahar Singh v. Sasoon & Co. 

7 Lah. 61 = 27 P. L. R. 517 = 94 1. C.377 = 

A. I. R. 1926 Lah. 277. 

- B obtained a decree against N at Amritsar and 

J obtained another decree against N at Ferozepore. B 
applied for the execution of his decree at Amritsar and 
attached certain property of N situate at Amritsar. J 
applied for the transfer of his decree to be executed at 
Amritsar and afttr the transfer applied for rateable 
distribution. B objected to /’s application alleging 
that his decree was obtained fraudulently but his objec¬ 
tion was disallowed. Thereupon he filed a suit for decla¬ 
ration that y’s decree was collusive and fraudulent. 

Held, that the cause of action for the declaration 
arose at Amritsar only after y’s decree was transferred 
and hence Amritsar Court had jurisdiction to try the 
suit. {Abdul Raoof, J.) BALLA MAL v. JAGAN NATH. 

721. C. 392 = A. I. R. 1924 Lah. 398. 

-If cause of action did not occur within the juris¬ 
diction of the Court it cannot entertain a suit that a 
decree granted by another Court does not bind plaintiff. 
{Das and Macpherson, J J.) THE BENARES BANK, 

Limited 7 /. Surendra Narain Singh. 

75 I. C. 469 = A. I. R. 1924 Pat. 831. 

-The proper and convenient course to set aside a 

decree is to go to the Court that granted the decree 
and to get it set aside by that Court. {Das and Macphcr- 

son, jj.) The Benares Bank, ltd. v. Surendra 
Narain Singh. 751. C. 469 = 

A. I. R. 1924 Pat. 831. 

-Setting aside of suit for declaration that decree is 

void can lie in the Court to which decree is transferred 
for execution. {Chatterjee and Pearson, JJ.) THE 

Indian Provident Co.. Ltd. v. Govinda Chandra 
Das. 27 C. W. N. 359 = 65 I. C. 318 = 

A. I. R. 1923 Cal. 425. 

- Place of suit — Suit to set aside ex parte decree 

obtained by fraud . 

A instituted a suit in Ferozepore against B, a resident 
of Lahore. The serving officer wrongly reported to the 
Court that B was evading summons, and an ex parte 
decree was passed against him. B thereupon sued A in 
Lahore to set aside the decree on the ground of fraud, 
held, that the suit was maintainable inasmuch as, by 
the wrong report of the serving officer, part of the cause 
of action arose in Lahore. 37 All. 189, Foil. {Abdul 
Raoof, /.) Ram Lal Isher Das v. Salig Ram 

(1921) 59 I. C. 2 = 7 P. W. R. 1921. 
—S. 20—Insurance. 

- Suit on fire insurance—Part of cause of action 

arises where fire occurs. 
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C. P. CODE, (1908), S. 20—Jurisdiction. 

For a suit on a fire insurance a pare of the cause of 
action arises where the fire occurs and under S. 20 
(c) the suit is maintainable at that place. Read v. 
Brown, (1889) 22 Q. B. I). 128 and Galliand v. 
Cham plan, (\j 97) 7 T. R. 205, Rel. on. ( Findlay, 

/. C.) British Equitable Assurance Co., Ltd. 
v. RAJARAM. 11 N. L. J. 184 = 113 I. C. 896 = 

A. I R. 1928 Nag. 305. 

—S. 20—Jurisdiction. 

-Parties cannot confer jurisdiction by agreement 

on Court when it does not possess it. {Aston, A. J. C.) 

Asiatic Petroleum Co., ltd. v. azeezuddin & 
SON. A. I. R. 1929 Sind 227. 

-A Court, where a suit was originally rightly 

instituted, continues to have jurisdiction over the suit 
even if the place where the cause of action arises ceases 
to be situate within its jurisdiction. (Ramesam and 
Dei a doss, J J.) SURRA MANIA AVYAR v. Sw AM I NATH A 
Chettiar. 28 M. L. W. 885=114 I. C. 545 = 

A. I. R. 1928 Mad. 746. i 

- Partition suit—Defendant living out of British 

Dtdia—Jurisdiction of British Indian Courts. 

British Indian Courts cannot pass a partition decree 
with regard to the moveable property with a defendant 
living out of British India. ( Prideanx, A.J.C.) PREM- 
chand v. Hiralal. 24 N. L. R. 95= 111 I.C. 135 = 

A. I. R. 1928 Nag. 295. i 

- Suit in respect of property out of British Dtdia 

pending iti appeal—Defendant residing in British 
India—Suit for mesne profits. 

A British Indian Court will not adjudicate on ques¬ 
tions relating to the title to, or the right to the posses¬ 
sion of, immovable property out of British India. But ! 
the ('ode does not forbid the institution of a suit for 
mesne profits even if the decision in the suit involves 
adjudication regarding the plaintiff’s title to immova¬ 
ble property outside British India, where the decree of 
the Court for mesne profits can effectively be enforced 
by the personal obedience of the defendant within the 
jurisdiction. A. I. R. 1927 Cal. 768, Foil. ( Macnair, A. , 
J.C.) Vadao Ghirnikar V. Krishnaji Dorle. 

23 N. L. R. 170 = 106 1. C. 7 = 
10 N. L. J. 232 = A. I. R. 1928 Nag. 56. 

foreigners are not excepted from jurisdiction of 
British Indian Courts. (Boys and Kendall , //.) V. E. 
Smith r,. Indian Textile Co. 25 A. L J. 356 = 
101 I. C. 673 = 49 All. 669= A. I. R. 1927 All. 413. 

*Suit against foreign subject. 

It is a fundamental principle of international jurispru¬ 
dence that a sovereign of a country acting through the j 
Courts thereof has no jurisdiction over any matters 
with regard to which he cannot give effective judgment 
or which he can render effective only by interfering 
with the authority of a foreign sovereign or the jurisdic¬ 
tion of a foreign Court. Effective judgment means a 
decree which the sovereign under whose authority it is 
delivered, has, in fact, the power to enforce against the 
person bound by it, and which, therefore, his Courts 
can, if he chooses to give them the necessary means, 
enforce against such person. (Rupchand Bilaram , A. J. 
C.) Doongersi Avchar v. HARIBHOY Pragji. 

23 S. L. R. 46 = 1011. C. 438 = 
A. I. R. 1927 Sind 160. 
No rule as to revision from questions of juris¬ 
diction can be laid dtnvn. 

No hard and fast rule as to revision can be laid down 

in case of decisions as to jurisdiction under S. 20 and 

each must be decided on its own merits. Ordinarily, 
interference in revision is inadvisable in such cases and 
should only be exercised in exceptional cases to remedy 
an injustice. Where the defendant is by law entitled to 


i C. P. CODE, (1908), S. 20 —Negotiable Instrument. 

have the case tried at Patna, it will be a grave injustice 
to him to insist on its trial in Jagraon in the Punjab, 
which will put him to a very great expense merely 
because the trial Court has erroneously held that the 
Jagraon Court has jurisdiction. (Moti Sagar , /.) Sita 
Ram Ram Dhan v. Banarsi Das Puran Chand. 

77 I. C. 764 = A. I. R. 1923 Lah. 566. 

—S. 20—Leave to sue. 

-Where cause of action indubitably arising 

within jurisdiction—No leave is necessary. ( Pcrcival, J. 

C. and Rupchand, A. J.C.) TAHILRAM v. MAGHAN- 
MAL. 23 S. L. R. 365=117 I. C. 150 = 

A I. R. 1929 Sind 170. 

-Some defendants living outside jurisdiction_ 

Leave to sue refused—Suit cannot go on unless they 
acquiesced in the filing of the suit. ( Macleod, C. J.and 

Shah, J.) Mahomed Bhai Huseinbhai v. Adamji 
Halimbhai. 46 Bom. 229 = 641. C. 919 = 

23 Bom. L. R. 1086= A. I. R. 1922 Bom. 152. 

—S. 20—Negotiable instrument. 

-Assignment of pronote—Recital that money 

should be paid where assignee resides does not entitle 
assignee to sue in Court where he resides. (B. B. Chose 
amt Panton, JJ.) SEYV BARAN SAW V. 1<AM CHARI- 
TRA. 119 I. C. 295=A.I.R. 1929 Cal. 306. 

-A suit based on hundi can be brought in the 

High Court in whose jurisdiction the hundi was endors¬ 
ed and payment was made after default, because an 
endorsement on the hundi is a part of the cause of 

action. 22 Cal. 45l ; 4 Bur. L. T. 183 ; 31 M. L. J. 816; 
Read v. Brawn, (1889) 22 Q. B. D. 128 ; and A. I. R. 
1926 Sind 31, Foil. (Aston, A. J. C.) NARA1NDAS & 
CO. v. CHAND1RAM & CO. 22 S. L. R. 305 = 

107 I. C. 218 = A. I. R. 1928 Sind 86. 

-When a firm outside Madras draws hundis on a 

firm in Madias which under the contract the Madras 
firm has to honour and pay when presented to them in 
Madras, the payment cannot be considered to be made 
when the hundi is negotiated by the firm outside 
Madras but only when the payment is actually made by 
the firm in Madras on the hundi. Negotiation of the 
hundi is only a provisional method of realising money 
from persons who are w illing to accept the hundi for a 
small profit and take the trouble of presenting the 
hundi to the drawee and recovering the money from 
him. If the hundi is dishonoured the endorsee will of 
course have recourse to the payee of the hundi who had 
endorsed it over to him ; so that the receiving of the 
money from an endorsee cannot be treated as payment 
towards the contract. The payment becomes complete 
only when the drawee, the Madras firm actually makes 
payment on the hundi and such payment is clearly a 
payment made in Madras. Where payment was to be 
made only on the delivery of the railway receipts and 
the railway receipts were to be attached to the hundis 
and presented in Madras along with the hundis when 
payments of the hundis were demanded from them and 
thus the presentation of the railway receipt in Madras 
was a part of the performance of the contract and was 
a necessary condition to be performed, before money 
could be demanded from the Madras firm. Held, that 
part of cause of action arose in Madras. 37 M. L. J. 
712, Dist.; 30 Bom. 167, Expl. (Krishnan and Waller , 
JJ.) PONNUSWAMY AlYAR AND N. A1YAR V. D.4MO- 
DAR HUNSRAJ. 47 Mad. 40S = 79 I. C. 800 = 

19 M. L. W. 168= 34 M. L. T. 7 = 
1924 M. W. N. 178=A. I. R. 1924 Mad. 464 = 

46 M. L. J. 82. 

W here a hundi drawn in Cawnpore for accept¬ 
ance and payment in Calcutta is so accepted and paid 
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C. P. CODE (1908), S. 20—Partnership. 

in Calcutta and the plaintiff sued to recover the sum so 
paid, held , that as the cause of action would not be 
complete unless he proved the fact that he had accepted 
the hundi in Calcutta on the due date, part of the 
•cause of action arose within the Ordinary Original Juris¬ 
diction of the High Court of Calcutta. ( Sanderson , C. 

Mookerjee and Fletcher , //.) Ram C'HUNDER 
GOURI SHANKER V. GANPATRAM BISWaN ATH. 

(1921) 59 I. C. 539=47 Cal. 583. 
—S. 20—Partnership. 

-The cause of action partly arises where a partner¬ 
ship is entered into, and, therefore, although the partner¬ 
ship is not carried on in that place, a suit tor dissolution 

of partnership can be brought there. ( Dalai , /.) GUR 

DIYAL v. SUKHNANDAN LAL. 117 I. C. 824 = 

A. I. R. 1929 All. 236. 
--A suit for dissolution of partnership and rendi¬ 
tion of account can be entertained at the place where 
the contract of partnership is entered into or where the 
business of partnership is carried on, if these two places 
are different. 42 P. R. 1916, Dist. (Zafar All , /.) 
HARIKISHAN LaL v. RAMJIDAS. 108 I. C. 51. 

-A man may carry on business either personally or 

through an agent and although the manager of a joint 
Hindu family is not liable to account to the sleeping 
partners in precisely the same way as the manager of an 
ordinary business, his position approximates more nearly 
to that of an agent than any other. He acts on behalf 
of the family and in its interests and each individual 
member of the family carries on business wherever a 
branch of the family firm is in active existence. He is 
therefore liable to be sued even in a purely personal suit 
at any of these places just as a partner in an ordinary 
partnership is liable to be sued wherever a branch of the 
business exists. (Shadi Lai , C. J. and Harrison , y.) 

Jamna Das v. Murlidhar. 67 L C. 69 (Lab). 

■—--If the plaintiff and the defendant are within the 

jurisdiction of the Court, the plaintiff can file a suit 
against the defendant for dissolution of partnership, 
even though that partnership commenced and was car¬ 
ried on in foreign territory. {Maclcod, C. J. and Shah , 
/.) ISMAILJI HAJI HALIMBHAI V. ISMAIL ABDUL 
KADAR. 45 Bom. 1228 = 23 Bom. L. R. 543 = 

63 X. C. 959= A. I. R. 1921 Bom. 460. 
—S. 20-Place of suit. 

See also under Accounts, Cause of Action infra . 

The whole of the Punjab Province cannot be said 
to be a single place for the purposes of Expl. 2 and so 
it cannot be claimed that the Punjab Government can 
be sued at any place within the limits of that Province. 
{Hilton, J.) R. J. WYLL1E & CO. v. SECY. OF STATE. 

A. I. R. 1930 Lah. 818. 

--- Prima facie the question of jurisdiction must be 

decided on the averments contained in the plaint. 
Where the primary transaction of the sale and purchase 
of articles took place at one place, the liability of the 
purchaser for the price of the articles naturally arises 
out,of that transaction. The cause of action, therefore, 
for a suit to, recover the price accrues at that place, and 
is not extinguished by the execution of promissory notes 
in respect of the same debt at a subsequent date and at 
another place. {Wazir Hasan , Ag. C. J. and Pull an, 
J.) MANOHAR LAL v. MOHRE LaL. 

4 Luck. 347 = 5 O. W. N. 1117 = 114 I. C. 507 = 

, ' y - (1 ; • A. I. R. 1929 Oudh 91. 

~ 1 —■'—Suit by principal charging agent with misconduct 
and negligence and for damages—Cause o f actioti. 

Where the principal charges the agent with various 
acts of negligence and misconduct 6n his part in the 
conduct of the agency and claims damages from him as 


C. P. CODE (1908), S. 20—Residence. 

resulting from such acts of negligence and misconduct, 
in such a suit the cause of action arises where the agent 
committed the alleged acts of negligence and misconduct, 
A. I. R. 1924 Sind 64 and A. 1. R. 1924 Sind 22, Rel. 
on; A. I. R. 1924 Mad. 464 and A.I. R. 1925 Sind 132, 
Dist. ; 30 Bom. 167, Appr. {Lobo, A. J. C.) GOBAR- 
DHANDAS KALIDAS v. DOWLATRAM KENAYALAL. 

94 I. C. 287 = A. I. R. 1926 Sind 238. 

-An action for the recovery of the price of goods 

despatched by plaintiff by railway from Delhi to the 
defendant at Meerut is triable at Delhi where the goods 
were delivered to railway, as delivery to the railway 
company as a carrier has the same effect as delivery to 
the buyer under Contract Act, S. 91. {Shadi Lai , C.J .) 

Firm Amar Singh Dhuni Mal v. Sharaf-ud-din 

26 P. L. R. 498 = 89 I. C. 751 = 7 L. L. J. 395 = 

A. I. R. 1925 Lah. 555. 

Conduct alleged as cause of action determines 

forum. 

Where the plaint alleged that on account of defend¬ 
ants’ dishonesty or negligent conduct and dereliction of 
his duty as agent, the plaintiffs had suffered a loss, 

Held the cause of action accrued at the place where 
the conduct complained of occurred. 6 S. L.R. 181 Dist. 
(1912) 1 S. L. R. 93, Foil. {Kennedy, J. C. and Ray¬ 
mond, A. j. C.) Firm of Ghandaji Klubaji v 
Firm of Deviji Ladha. 76 I. c. 197 = 

A. I. R. 1924 Sind 22 

Cause of action, arising in part at a particular 
place—Court of that place can try suit. 

In a case where plaintiff sent goods from Sialkot to 
defendant at Calcutta to be sold there and the money- 
realised from the sale was payable at Sialkot, and the 
plaintiffs sued for the money in Sialkot Court, 

Held, that the Court at Sialkot has jurisdiction to trv 
the suit, 26 P. R. 1918 Ref. to. {Broadway and 
Abdul Qadir , JJ.) LAL SlNGH z/. H.AJI KADIR 

^aksh. 3L. L. J. 499 = 69 I. C. 424 = 

..A. I. R. 1922 Lah. 36. 

- Goods ordered by V. P. Post. 

Where A at Kasganj ordered goods of B at Delhi and 
the goods were sent by V. P. P. and on taking deliverv 
A found that the parcel did not contain the goods order’ 
ed, whereupon he instituted a suit at Kasganj against B 
for damages, held , that the contract, though entered into 
at Delhi, was not completed till delivery was made and 
the goods paid for at Kasganj, that until such delivery 
and payment was made the goods remained the property 
of B at Delhi and that the Kasganj Court had jurisdic¬ 
tion to entertain the suit. {Kyi.cs and Gokul Prasad 
JJ.) Ram Lal v. Bhola Nath. 42 All fiio- 
18 A.L.J. 749 = 59 I.C. 359 = 2 U.P.L.R. (All.) 254. 
—S. 20—Residence. 

-Suit instituted in Court within whose jurisdiction 
defendant has permanent residence is properly instituted 
though he resides for business elsewhere. {B. B. Ghoc » 

J.) Sitanath Bhadra v. Jatindra Nath Sarkar’ 

57 Cal. 65 = A. I. R. 1930 Cal. 347.' 

- “Actually and voluntarily resides” does not refpr 

to legal persons —“ Business .” 

The words “ actually and voluntarily resides ” refer 
only to natural persons and not to legal entities such as 
limited companies and Governments and further 
“business” is commercial business and not the business 
of Government. A. I. R. 1927 Mad. 689: 14 Cal 256- 
40 Cal. 308 and 97 I. C. 246, Foil. {Hilton, /.) R ) 
Wyllie & Co. v. Secy, of State. 

• A. I. R. 1930 Lah. 818 

-Payments actually made by debtor at place other 

than where creditor ‘resides, rebut presumption that 
parties when entering into contract intended to make 
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vments where creditor resides. {Hilton, /•) R- J. 

u vi i if & co. v. Secy, of State. 

XNVI ' Llfc A. I. R. 1930 Lab. 818. 

_ life Jnsuranees. 

Where a Life Assurance Company has agency in 
Madra< but the agency does nothing, but act as a post 
office forwarding proposals and sending money and not 
having any discretion in the matter ettner to conclude 
contracts or to vary them, or to enter into them, it does 
on business in Madras. A.I K. 1929 Mad. 146 

>" d °- J.D. JOHNORIENTAL 

(A umaranoami o>a*vi, j > j 

rnvvwMMl-NT SECUKI l Y LHE ASSURANCE CO., 

GOVERN Ml,N1 20M L w 628 = 121 l o. 155 = 

1/1 A i. R. 1929 Mad. 347-56 M.L. J. 299. 

_ f or damage dime in Persia , defendant, carrying 

„„ business at Quetta though res,dent in Pun,ah can he 

’ Where defendant is ordinarily resident in the I unjab 

but carried on business at Quetta he can be sued in 

Ouetta though the cause of action took place in Persia. 

ivZunt Haldane.) HaVEL. SHAH v. Pa.N- 

...khan 19 26 M - W - N. 592 = 96 I. C. 887- 

T)AKH an. c w N _ 174 ^ A. I. R. 1926 P. C. 88. 

_ -loan borrowed at B —Creditor residing at P— 

Debtor permanently residing at P and temporally at B. 

The ordinary principle of law is that the debtor 
shall find out his creditor and pay him Ordinarily 
therefore the debtor has to pay the debt at the creditor s 

place of residence or place of business 

Where the creditor resided at P and the debtoi had 
a permanent family house at P. but the loan was 
borrowed at B , where the debtor had a temporary 

*that the Court at P had jurisdiction to try the 
suit in respect of the loan : 31 Mad. 223, Not Appl. 

<Phillips /■) SURYANAKAYANA V. VlSWANATHA. 
(//n/ltps. J , ^ M L w 576 = 97 x. c . i 02 7 = 

A. I. R. 1926 Mad. 1207. 

_ loan borrowed at S but repayable at H— Defen¬ 
dant residing at H- Jurisdiction of % Court to try 

™ Where the loan was borrowed at 5, but the defen¬ 
dants were residents of // and the loan was also repay¬ 
able at H the Court at S has no jurisdiction to entertain 
a suit for recovery of the loan. (Iwrd B/anesburgh.) 
BANS1LAL ABIKCHAND V GHULAM. 

23 M.L.W. 3 = 43 C.L.J. 1 = 24 A.L.J. 48- 
92I.C. 760 = 27 P.LR- 1 = 1926 M.W.N. 108 = 
53 Cal. 88 = 28 Bom. L. R. 211 = 53 I.A. 58 = 
30 C.W.N. 577 = A. I. R. 1925P.C.290 = 

49 M.L-J. 806. 

- What is. . , 

every case residence is a question ot tact, 


In 
and 


nilu it must depend upon the particular circum¬ 
stances. The general practice is to accept as the person’s 
residence the place where throughout the year you would 
ordinarily expect him to be found. The term residence 
is naturally a flexible one, but in the case of traders 
carrying on business it is manifestly their place where 
they earn a living and do their daily work nor does that 
place cease to be their residence merely because for pur¬ 
poses of rest or recreation or family ties, they occasion¬ 
ally return to the family home where they and their 
families have been brought up. (Mears and Piggott, 

if) municipal board, Bareilly v. Hafiz Ali 
BaKSHA 22 A.L.J. 457 = 79 1.0. 567= 

' 5 L.R.A. Civ. 363 = A. I. R. 1924 All. 669. 

--A defendant cannot be said to carry on business 

at a place where he keeps no office but has agent to 
canvass orders and forward them. {Mott Sagar, /.) 


C. P. CODE (1908), S. 21—Applicability—Execu¬ 
tion sale. 

Firm Hiranand v. Firm Gurmukh Rai. 

73 I. C. 205 = A. I. R. 1923 Lah. 427. 

- “Carrying on business" is not personally work- 

ing—Firms in different places constituted differently 
may yet be the same legal entity. 

In the case of firms carrying on business in different 
parts of the country sometimes constituted of the 
same people, with omissions or with additions in differ¬ 
ent places, a Court should analyse the facts thoroughly 
in order to determine whether the firms or persons so- 
carrying on business are really the same legal entity. A 
firm, without being a branch in the sense that it is 
subordinate to and under the control of a firm in a 
different town and compelled- to render an account to 
the latter, might still be in substance the same business 
so as to make it carry on business in its own place, 
if it is transacting the business of the other firm 
in its own place as agent for that firm. “Carrying 
on business” is used in S. 20, C. P. Code as distinct 
from personally working; a man may carry on 
business in a place where he does no personal work, 
of any kind and a firm may be carrying on business 
at a particular place either through an agency 
or through a manager or by its servant without ever 
having left its own town. ( Walsh and Wallach , //.) 

Kirpa Ram Sita Ram v. Mangal Sen Bishan 
MaL 19 A. L. J. 696 = 651. C. 93= 

A. I. R. 1922 All. 367. 

-The mere fact that the ancestral home of persons, 

who are really residing outside the jurisdiction, was 
within the jurisdiction, does not give jurisdiction. 
{Walsh and Wallach , JJ.) KlSHORl LaL v. Ram 
SuNDAR. 19 A.L.J. 822 = 64 I.C. 688 = 

A.I.R. 1921 All. 193. 

—S. 20—Tort. 

- Subsequent aggravation does not furnish fresh 

cause of action. 

A subsequent aggravation of the damage caused by a 
tort without any act or omission on the part of the 
defendants does not furnish a cause of action: 

5 Pat. L.J. 359, Foil. ( Macpherson , /.) B. &N. W. RY. 
Co. v. Mohammad Abdul Halim. 

11 P.L.T. 384 = 122 I.C. 153 = A.I.R. 1930 Pat. 528. 

-In a suit for damages for conversion of land it is 

open to the plaintiffs to proceed against any one or more 
of the joint tort-feasors as they may elect. Therefore a 
suit started against one of the tort-feasors, who resides 
in Calcutta, can be properly maintained in Calcutta 
High Court : 13 B.L.R. 91, Dist. {C . C. Ghost and 
B uc hi and, J J.) GOKULDAS v. CHAGAN LAL. 

32 C.W.N. 208 = 116 I.C. 727=AAR. 1928 Cal. 887. 
_S. 21—Sec also Jurisdiction. 

—S. 21—Applicability—Ex-parte decree. 

- Application to set aside. 

Held , that the principle underlying S. 21, C. P. Code, 
would apply to an application for setting aside an 
ex-parte decree by virtue of the provisions of S. 141, 
C. P. Code. (, Sulaiman , /.) DWARKA DAS v. PYARE 

Lal. 1930 A.L.J. 997. 

—S. 21—Applicability—Execution proceedings. 

- Ramesam , J. —It is not permissible to use S. 21 

in execution proceedings. 

Devadoss , S. 21 cannot in terms apply to execu¬ 

tion proceedings although the principle applies to them. 
{Ramesam and Devadoss , J/.) SUBRAMANIA AYYAR 

v. Swaminatha Chethar. 28 M.L.W. 885= 

114 I. 0. 545 = A. I. R. 1928 Mad. 746 (759). 

—S. 21—Applicability—Execution sale. 

-S. 21 does not apply to an execution sale held by 

a Court having no jurisdiction. {Mockerjee and Chotz• 
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C. P. CODE, (1908), S. 21— Applicability —Execu¬ 
tion sale. 

JJ.) Kunja Mohan Chakravarty v. monin- 
dra Chandra roy Choudhury. 

27 C.W.N. 542-77 I.C. 253 = 
A.I.R. 1923 Cal. 619 (b). 

Under S. 21 of the Code, it is necessary to show 
not merely that the suit was decided wrongly but that 
its being decided wrongly was in some measure due to 
its having been instituted in a wrong local jurisdiction. 
( Daniels , A.J.C .) BaNKE LaL v. KaNHaIYA LaL. 

A.I.R. 1922 Oudh 124. 
—S. 21 — Decree when reversed. 

1 he question of jurisdiction should be raised in 
the Couit of first instance and it should be given effect 
to by the appellate Court only when prejudice is caused 
by the trial in the first Court. (A 'nshnan and Waller , 

JJ.) A. CHELMAYYA V. a. Lakshmi Devamm.a. 

O o-, 79 LC * 85 7 = A.I.R. 1925 Mad. 171. 

—S. 21—Decree, when set aside. 

—All conditions under S. 21 must be fulfilled for 

setting aside decree. {Cuming and B. B. Ghose , JJ.) 

Radhamatulla Mondal v. lokeman Dafadar. 

o oi ri** 96 I.C. 544. 

—b. zi—Eiiect of decision on objection. 

jurisdiction may be defined as the power and 
authoiity conferred on a Court to pronounce the sen¬ 
tence of the law or to award the remedies provided by 

law, upon a state of facts, proved or admitted, referred 
to the Court for decision, and authorised by law to be 
the subject of investigation or action by that Court, and 
in favour of or against persons who prese t themselves, 
or who are brought before the Court in some manner 
sanctioned by law. 

\\ here, in a mortgage suit the defendant raised a 
plea that the Court had no jurisdiction, but did not 
bring to the notice of the Court, S. 5 of Bengal Regula¬ 
tion III of 1872 which also barred the jurisdiction of 
the Court, and the question was decided against the 
defendant, held that the Court had jurisdiction to decide 
w hether it has jurisdiction to entertain the suit, and that 
its decision on the point is final and conclusive in all 
collateral enquiries. 

W here the want of jurisdiction is not apparent on the 
face of the proceedings but the absence of jurisdiction 
depends on a fact in the knowledge of a party, then, if 
he does not bring that fact forward but allows the Court 
to proceed with the judgment he ought not to be per¬ 
mitted to impeach the jurisdiction in any collateral pro¬ 
ceeding. {Das and Adami , JJ.) DWARKA PRASAD 

Marwari v. Jai Barham. 67I.C. 686 = 

A.I.R. 1922 Pat. 322. 


—--Section 11 creates what may be called a statutory 

waiver of the objection to jurisdiction so far as it relates 
to the place of suing and where there was no consequent 
failure of justice the validity of a decree passed in such 
suit cannot be challenged by a separate suit: 43 Mad. 
675 (F. B.), Rel. on.; A. I. R. 1925 Mad. 117, Foil 
and A. I. R. 1919 P. C. 150, Expl. {Zafar All and 
Addison , JJ.) PURSHOTTAM DAS v. RADHA KlSHAN. j 

11 L. L. J. 306 = 120 I. C. 279 = 
A. I. R. 1929 Lah. 449. 
—:S. 21—Effect on Letters Patent. 

- Letters Patent ( Calcutta ), Cl. 12—Cl. 12 is not 

controlled by S. 21. 

Although the legislature had power in 1908 to 
override the Letters Patent the legislature has not by 
introducing S. 21, C. P, Code, overridden the provisions 
of Cl. 12. {Rankin , C. J. and Buckland , J.) 

Manindra Chandra Nandi v. Lalmohan Roy. 

49 0. L. J. 212 = 56 Cal. 940 = 120 I. C. 577= 

■ f T ' A. I. R. 1929 Cal. 358. 


C. P. CODE, (1908), S. 21—Objection when, to be 
allowed. 

—S. 21—Execution of foreign Judgments. 

--S. 21 cannot be construed, as either legislating 

for foieign tribunals or codifying any rules of interna¬ 
tional law. The section has no application to cases of 
foreign judgments sought, under the provisions of S. 44 
to be executed in British Indian Courts. {Srinivasa 
Aiyangar , /.) KR1SHNASWAMI CHETTY v. MaDH- 
APPA CHETTIAR. 21 M. L. W. 330=86 I. C. 492 = 

A. I. R. 1925 Mad. 788 (b). 
—S. 21—Failure of Justice. 

-— Test. 

If the first Court, even although it had no terri¬ 
torial jurisdiction, has tried out the case upon the merits 
in such a way, that all the available evidence which 
either party wanted to call has been called, the hearing 
and trial was satisfactory as a matter of procedure, and 
the decision appears to be right in fact, the question of 
the territorial jurisdiction is relegated to obscurity. (87 
P. K. 1914, Foil.) Amongst other things to be taken 
into account in appeal in considering whether there has 
been a consequent failure of justice, is the conduct of 
one party or other during the suit itself. These matters 
must be considered as thoroughly as though the appeal 
i is being heard upon the merits. {Walsh and Ryves , JJ) 

i Lachha Ram v. Vjrji. 19 A. L. J. 305 = 

62 I. C. 399 = A. I. R. 1921 All. 66. 
—S. 21—Jurisdiction, objection to. 

— Question of jurisdiction can be raised only if 
prejudice is proved first. ( Foster , J.) INDIAN 

General Navigation & Ry. Co. v. F. d. Ram 
Chaturboy. 2 Pat. L. R. Civ. 74= 80 I. C. 745 = 

A. I. R. 1924 Pat. 527. 

—S. 21—Loss of Jurisdiction pending execution. 

-Section 38 does not make it optional to a Court 

to execute its own decree, or to transmit it to the Court 
which has territorial jurisdiction, if the original Court 
has lost jurisdiction over the subject-matter of the suit. 
Although the words in S. 39 ?.re “the Court may send 
it for execution,” in all cases tbe Court should send its 
decree to the Court which has territorial jurisdiction if 
between the passing of the decree and the executing of 
it, the jurisdiction has passed to another Court 
{Spencer and Droadoss , JJ.) K. C. MANAVIKRAMAN 

V. N. C. Ananthanarayana Ayyar. 

19 M. L. W. 16 = 1924 M. W. N. 38 = 79 I. C. 806,= 
A. I. R. 1924 Mad. 457 = 46 M. L. J. 250. 

S. 21—No waiver jwhen Court incompetent. 

Judgment of a Court of incompetent jurisdiction 
is not r*r judicata. 9 All. 191 (P. C.), Expl. {Mukerji 
J.) PEYARE LAL v. BaNKE LAL. 951. C. 406=’ 

A. I. R. 1926 All. 650.. 
—S. 21— Objection in fresh suit. 

7 ——Section 21 does not preclude the objection about 
jurisdiction being raised in a fresh suit. {Fawcett / ) 
Rajaram v. Central Bank of India. * } 

28 Bom. L. R. 879 = 98 I. c. 341 = 

A. I. R. 1926 Bom. 481.. 

—S. 21—Objection when to be allowed. 

Objection to valuation of claim and jurisdiction 
cannot be raised for the first time in second appeal 
A.LR. 1924 Mad. 6. (F. B.), Ref. * Krishna 

Ayyar, J.) PAKKARAN v. PaTHUMMA UMMA. 

A. I. R. 1930 Mad. 541. 

. ,. ^ su ^ * or l anc * part of which only was situate 
within the ordinary origina 1 civil jurisdiction of the 
High Court and the other part was situate in the mofus- 
sil was brought on the Original Side without leave¬ 
being obtained as under cl. 12 . 
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C. P. CODE, (1903), S. 21—Objection when to be 
allowed. 

Held, that as regards all properties outside the origi 
nal jurisdiction of the High Court the suit was without 
jurisdiction and that effect must he given as to the ob¬ 
jection about jurisdiction though taken in the appellate 
Court for the first time. (Nankin, C. J. and Auckland, 
J .) MANINDRA CHANDRA NaKDY 7*. LALMOHUN 

ROY. 49 C. L. J. 212 = 56 Cal. 940 -120 I C. 577 = 

A. I. R. 1929 Cal. 358. 

The objection as to the place of suing cannot be 


allowed by an appellate Court, unless there has been a 
consequent failure of justice. (Dalai , /•) GURDIYAL 
?•. SUKHNANDAN LAb. D- 7 L C. 824 = 

A. I. R. 1929 All. 236. 

—Objection to place of suing—When can be raised. 


Under S. 21, C. P. Code, no objection as to the place 
of suing can be allowed by any appellate or revisional 
Court unless there has been a consequent failure of 
justice. Where after the Court decided the question 
of jurisdiction the party failed to adduce evidence on 
the merits, held , that the objection as to place of «uing 
cannot be raised at a later stage. (Addison, J.) HARI 

Singh v. Harnam Singh. * 31 P L. R. 616. 

-—Section 21 forbids any appellate or revisional 

Court to allow any objection as to the place of suing 
unless it was taken in the original Court, and even then, 
unless there was a consequent failure of justice. The 
eftect of the section is that objections which the appel¬ 
late or revisional Court is thereby precluded from allow¬ 
ing must lx: considered cured for all purposes unless 
taken before the passing of the decree in the original 
Court. The ordinary way of questioning any decree 
passed without jurisdiction is on appeal or in revision 
and, if this is forbidden, the Court of First Instance 
cannot in execution do that which the appellate or 
revisional Court is precluded from doing. Neither can 
a Court of collateral jurisdiction in a subsequent suit 
between the same parties question the decree: 43 Mad. 
675 (F. 13.), Foil. (Dawson Miller C. J. ond Ad a mi, 
J.) D1RGOPAL RAI KESHO PRASAD. 

7 Pat. 216 = 9 P. L. T. 789 = 108 I. C. 321 = 

A. I. R. 1928 Pat. 324. 

—S. 21—Principle—Scope. 

-The principle underlying S. 21 has been applied 

to cases which do not strictly fall within its terms: 43 
Mad. 675 (F. 13.), Foil. 42 Mad. 813 (P.C.), Expl. 

(Venkafasubba Kao and Madhavaii Nair, JJ.) RAJA- 

gopala v. Tirupathia Pillai. 49 Mad. 746 = 

951. C. 12 = A. I. R. 1926 Mad. 421 = 

50 M. L. J. 161. 

—S. 21—Review when allowed. 

-The failure to notice the provisions of S. 21, 

bears an analogy to a mistake or error apparent on the 
face of the record and is a ground for review: A. I. R. 
1922 I\ C. 112, Rel. on. (Macnair, A. J. C.) 
MUKIJNDA r. MOT1RAM. 12 N. L. J. 13 = 

25 N. L. R. 104 = 116 I. C. 645 = 

A. I. R, 1929 Nag. 73. 

S. 21—Waiver of objection—Effect of. 

-Per Venhatasnbba Rao, J. —The section in terms 

refers to the disallowing of the objection to jurisdiction 
by an appellate or revisional Court. But the principle 
is of general application, and if in appeal or revision 
the decree cannot be impeached it is equally reasonable 
that in a collateral proceeding it should not be allowed 
to be attacked. The principle underlying S. 21 is that 
the objection to territorial jurisdiction is cured not 
merely for the purpose of the appellate and revisional 


C. P. CODE, (1908), S. 22—Convenience. 1 

Court, but cured entirely and for all purposes. The 
section applies when there is want of jurisdiction not 
merely at the institution of the suit but at any stage 
during the progress of it. (Phillips and Venkatasnbba 
Rao, JJ.) CHOKKAUNGA PlLl AY v. VELAYUDHA 
MU DALI AR. 87 I. C. 152= A. I. R. 1925 Mad. 117 = 

47 M. L. J. 448. 

—S. 21—Waiver, effect of, on execution. . 

-Waiver of a right to object to jurisdiction before 

the passing of the final decree in a mortgage suit will 
not imply a waiver of the right to object in execution 
proceedings to a sale of the property. (Wallace and 
Jackson, JJ.) SRI RAJAH SATRUCHERLA SlVAKANDA 

raju Bahadur Garu v. rajah of JeyPore. 

50 Mad. 882 = 38 M L. T. 351 = 25 M. L. W. 671 = 

1927 M.W.N. 282 = 1031. C. 245 = 

A. I. R. 1927 Mad. 627 = 52 M. L. J. 605. 

—S. 21—Waiver, what is. t 

-The distinction between territorial jurisdiction 

and that as to subject-matter is fundamental. Where 
the local jurisdiction of a Court was transferred to 
another Court by a notification but the party did not 
raise any objection at the time of judgment. 

Held : that the objection to the want of jurisdiction 
must be deemed to have been waived. 

Per Wallace, J —Transfer of local jurisdiction auto¬ 
matically effects the transfer of all suits and proceedings 
arising originally from that local jurisdiction. S. 21 
governs all cases of want of territorial jurisdiction. 
(Odgers and Wallace J J.) RAMANI v. NARAYANA- 
SWAMY IYER. 87 I. C. 341 = 34 M. L, T. 275= 

20 M. L. W. 467 = A. I. R. 1924 Mad. 697 = 

47 M. L. J. 192. 

—S. 21—When not applicable. 

-A suit instituted in a British Indian Court against 

a non-resident foreigner on a cause of action which 
arose wholly outside British territory is not covered by 
S. 21 : A. I R. 191$ P. C. 150 and (1918) M. W. N. 
378, Foil.: 87 P. R. 1914, Rel. on. (Harrison and Tek 
Chatid, JJ.) BHAMROO MAL v. RAM NARAIN. 

9 Lah. 455 = 29 P. L. R. 406 = 10 L. L. J. 87 = 

109 I. C. 28 = A. I. R. 1928 Lah. 297. 

— S. 22—Balance of Convenience. 

-Where the dealings all took place at Karachi, the 

persons from whom goods were bought and to whom 
goods were sold, by the petitioners were at Karachi, and 
all the accounts relating to the dealings in question were 
at Karachi, 

Held that the balance of convenience was greatly in 
favour of the case being tried at Karachi though the 
parties lived in Delhi. (Martinean, J.) BANARASI D.4S 
v. KlSHORl LAL. 72 I. C. 692 = 

A. I. R. 1923 Lah. 38S. 
—S. 22—Considerations for transfer. 

-In applications for transfer of suits the burden 

lies very heavily on the defendant to show that consL 
derations of convenience should outweigh the cardinal 
principles that it is the right of the plaintiff as arbiter 
lites ; and one should rather look to the allegations of 
the plaintiff than that of the defendant in considering 
such an application : 41 All. 378, Doubted ; A. I. R . 
1924 Lah. 249, Rel. on. (Curgetnen, J.) PraTAP 

Sim ha Raja Sahib v, Srinivasagopalachariar. 

39 M. L. T. 401 1927 M. W. N. 607 = 
106 I. C. 870 = A. I. R. 1928 Mad. 15. 

—S. 22—Convenience. 

-Convenience is a valid ground of transfer. 

(Chatterjee and Ponton, JJ,) MOHABAR RAHMAN v . 

Abdur Rahim. 48 Cal. 63=62 T: C 115 = 

A. I.R. 1921 Cal. 210. 
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€. P. CODE (1908), S. 22—Delay in applying. 

—S. 22—Delay in applying. 

-The language of S. 22 is mandatory and an ap¬ 
plication under the section not presented at the earliest 
possible opportunity must be rejected. ( Zafar Ali, /.) 

Pandit Shiv Datt v. Pandit Motiram. 

7 L. L. J. 93 = 26 P. L. R. 465 = 88 I. C. 531 = 

A. I. R. 1925 Lah. 322. 
—S. 22—Delay—What is not. 

-Party taking transfer proceedings in trial Court 

.and then approaching High Court is not guilty of delay. 
A.I.R. 1925 Lah. 322, Dist. (Curgenvcn , /.) PRATAP 

Simha Raja Sahib v. Srinivasagopalachariar. 

39 M. L. T. 401 = 1927 M. W. N. 607 = 
106 I. C. 870 = A. I. R. 1928 Mad. 15. 
—S. 22—Discretion of Court. 

- Limitations 

In the matter of transfers the Legislature has left 
it to the unfettered discretion of the Court to determine 
upon the circumstances of each case whether or not the 
venue should be changed from the place where the 
plaintiff has laid it. But though there is no statutory 
provision governing the jurisdiction of the Court in a 
matter of this kind there are certain principles which 
are recognised by the English Courts as well as the 
Indian Courts. The cardinal principle, the soundness 
of which is beyond dispute is that the plaintiff as the 
arbiter litis has a right to choose his forum and that 
the Court is exceedingly reluctant to interfere with this 
right. The jurisdiction conferred upon the Court is of 
an exceptional character and should be exercised very 
cautiously and only when a clear cause has been shown. 
The mere circumstances that the defendant’s convenience 
would be promoted by the transfer should not be regard¬ 
ed as an adequate ground for depriving the plaintiff of 
his right to file his suit in any Court allowed by law but 
af the defendant establishes a manifest preponderance of 
convenience in his favour the Court would be justified 
in granting his prayei. {Skadi Lai, C J.) ROOPCKAND 
V. Gokul Chand. 731.C. 860 = A.I.R. 1924 Lab. 249. 
—S. 22—Nature of provisions. 

-Provisions are mandatory and application should 

be made at or before settlement of issues. {Broadway, 

/.) Behari Lal Kanhaya Lal v. O’, Official 
Receiver, Insolvent Estates, Lahore. 

78 I. C. 608 = A. I. R. 1925 Lab. 175. 
—S. 22—Notice. 

-The provision as to notice laid down by the legis¬ 
lature in S. 22 is not merely directory, and the failure 
to comply with it bars an application for transfer under 
that section. Simmonds v. Elliott, (1917) 2 K. B. 894 
and 11 P. R. 1917, Foli. {Tek Chand, J.) EDALJI 
Dinshaw & Co. v. Dhanpat Mal Bhagwan Das. 

107 I. C. 593. 

—S. 22—Objection to jurisdiction—Effect of. 

-S. 22 does not absolutely bar an application for 

transfer where the defendant has objected to the juris¬ 
diction of the Court and gone to trial on that issue alone 
and has finally failed, but where the application is merely 
an attempt to get an order from the Court which would 
enable the petitioner to evade the question of jurisdiction 
decided against him, the application will not be allowed. 
A. I. R. 1925 Lah. 175, Foil.; A. I. R. 1923 Lah. 288, 
Dist. (Jai Lal, J.) PAHLAD Rai v. SHIV Ram. 

100 I. C. 67 = A. I. R. 1927 Lah. 183. 
—S. 22—Order for transfer, when made. 

-Ordinarily it is for the plaintiff to choose the 
Court in which he should institute the suit and an order 
for transfer should be made only if the preponderance 
of convenience necessitates such a course. {Jai Lal, J.) 
Burma Oil Co. v. Adamji Mamoonji. 

27 P. L. R. 831 = 97 I. C. 390 = 8 L. L. J. 578 = 

A. X. R. 1927 Lah. 14. 

D. D.—VOL. 1—87 


I C. P. CODE (1908), S. 22—When not applicable. 

—S. 22—Powers of High Court. 

-A High Court has jurisdiction to direct a case to 

; be tried by a Court subordinate to a High Court other 
than the High Court by which such direction is made. 
{Wort, J .) Nand Ram *. Mahadeo Lal. 

110 I. C. 699 = A. I. R. 1928 Pat. 640. 

I —S- 22-Sufficient grounds for transfer, what are 
not. 

-It is well settled that where the law allows a per- 

»on to institute a suit in two different Courts, it is the 
plaintiff who is the arbiter litis. It is he who has the 
right to choose his forum and his choice will not be 
interfered with by Courts except where special circum¬ 
stances are proved to exist: 167 P. R. 1919 ; 21 O. C. 
217 and A. I. R. 1927 Lah. 404, Foil. Where, a suit 
for specific performance ofj a contract to sell immove¬ 
able property at M was filed at M and the defendants 
applied to have it transferred to K . 

Held, that a departure from the ordinary rule would 
not be justified merely because the correspondence 
was conducted at K, or that some of the witnesses 
would come from K, or again that it would be much 
more convenient for the defendants to have the case 
tried at A . A. I. R. 1924 Lah. 304 and A. I. R. 1923 
i Lah. 383, Dist. {Tek Chand, J.) EDULJI DlNSHAW 
; v. Dhanpat Mal Bhagwan Das. 


A. I. R. 1928 Lah. 183. 

Petition by defendant for transfer of suit to his 
place of residence for his convenience is not acceptable 
The principle is well established that it is the 
right of the plaintiff to choose the forum for his action 
and that in deciding whether the plaintiff should be de¬ 
prived of that right, ^ very strong case must be made 
out by the defendant, and further that in deciding whe¬ 
ther a suit should or should not be transferred it & is not 
I merely the convenience of the defendant that has to be 
i considered, but the plaintiff’s convenience also should be 
borne in mind. {Jai Lal, J.) RuCHI Ram Khattar 
c-. Sarat Narain Shah. 106 I c 869 = 


— —. —. -*-*/*-^ 

-- Mere inconvenience is not sufficient ground— 

Whether sufficient ground?, exist depends upon the facts 
of each case. {Abdul Raoof, J.) RAMJI DaS Pro 

prietor of Firm Sewa Ram Dayal Das *. Thf 
Firm Briji Lal Jagan Nath of Cawnpore. 

69 I. C. 239= A.I.R. 1924 Lab. 304. 

—S. 22—Transfer—Rights of defendants to 

7- Where Plaintiff has got a right to sue at more 

than one place and has chosen a place, defendants are 
by showing a clear balance of advantage in the way of 
convenience and expense entitled to have the case trans 
ferred to some other court. A.I.R. 1923 Oudh 30- A T R 
1922 All. 65 (2) Ref. (AW, A.J.C .) N. K. Datt *.‘ 
Sheo Balak Pandey. 11 O L J 377 - 

c - _ 86 L 0. 495 = A. I. E. 1924 Oudh 410. 

- S. 22—When applicable. 

It is only when a suit may be brought in the one 
or other of two Courts, both of which have jurisdiction 
that an application may be made for transfer. Where 
the jurisdiction of one of the Courts is denied an 
application cannot lie. {Abdul Qadir, J.) National 

Engineering Co.*. Ratton Engineering Co.‘ 

q oo m 71 L ° 268 =A * I - R - 19 23 Lah. 288. 
—S. 22—When not applicable. 

- Transfer to original side of a High Court 
from a Court subordinate to another High Court is not 
governed by Ss. 22, 23—High Court has inherent 
jurisdiction which should be sparingly used. 

Ss. 22 and 23 do not apply where transfer to the 
Original Side of a High Court from a Court subordinate 
to another High Court is desired. The High Court 
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C P CODE ( 1908 ), S. 23—Original Side is ‘sub- C. P. CODE (1908), S. 24—Effect of transferor 
ordinate’ Small Cause suit to regular side. 

has the power in exercise of its inherent jurisdiction to should be stayed under S. 151 on the application of A. 
.-rant the petitioner the relief for which he asks by an Held, that if A wanted to stay the suit in the Surat, 
order of stay but the ri<*ht of a plaintiff to institute a Court, he ought to have applied under S. 23 (3) for an 


suit in a Court in which the law permits him to sue 
should not be interfered with by the High Court in 
exercise of its extraordinary jurisdiction unless the 
suit is brought in bad faith for the purpose of working 
injustice to which the defendant would net be subjected 
if the suit were brought in another competent ( ourt. 
The mere fact that if would be more convenient to the 
applicant to have the action tried elsewhere at Bombay, 
is no sufficient reason to force the plaintiff* summarily 
out of the Court in which they are entitled legally to 
sue and to deprive them of the substantial sum expend¬ 
ed by them on Court-fees in a proceeding for which 
there is no provision in the C ode of Civil Procedure and 
by die application of inherent powers not utilised in 
practice except for the purpose of preventing or remedy¬ 
ing grave abuse. 65 Ind. Cas. 782; 20 A. L. J. 118; 
44 A. 278; A.l.R. 1922 All. 65, Dist. ( Campbell. 
J.) PRAGJI SOORJI AND CO. OF BOMBAY v. KALU 

Mal Shori Mal and co. Amritsar. 

69 I. C. 112 = A. I. R. 1924 Lah. 306. 
—S. 23—Original Side is* subordinate.’ 

-For purposes of transfer of a case, the Judge 

sitting on the original side of the High Court is sub¬ 
ordinate to the High Court. A. I. R. 1922 Lah. 306, 
Hiss, from ; A. I. R. 1923 Rang. 22, Foil. (Tek 
Chain/, J.) EDULJI DlNSHAW v. DHANPAT MAL 
BhaGWaN Das. A. I. R. 1928 Lab. 183. 

-For the purposes of transfer applications of suits 

from the Original Side of the High Court, the Judge 
sitting on the Original Side is subordinate to the 
Appellate Side of the High Court. (Robinsou, C. J. 
and Duckworth, J.) V. F. R. M. V. E. RAMANATHAN 
C HETTY v. V. E. R. M. N. R. RAMANATHAN 
CHETTY. 11 L. B. R. 446- 77 I. C. 408 = 

1 Bur. L. J. 194 = A.l.R. 1923 Rang. 22. 
—S. 23—Original Side—Not ‘ subordinate.’ 

-A Judge of the Original Side is not a Court 

subordinate to the High Court, but is a High Court 
itself, and so an application for the transfer of a suit 
pending before him will not lie before a Bench of the 
same High Court, 26 Cal. 133, Re!, on. (Rankin, C.J. 
and C. C. Chose, J.) AYAT MAHOMED r. SHAIKH 
MANNU. 45 C. L. J. 71= 100 I. C. 331 = 

A. I. R. 1927 Cal. 290. 
—S. 23—Powers of High Court. 

-Under sub-S. (3) of S. 23. High Court has juris¬ 
diction to order the transfer of a suit to a ('ourt outside 

its appellate jurisdiction. 35 Cal. 541, Ref. (Fawcett 

and Mad garka r, JJ.) VaLLABBHAI NARANJI v, 

Chhotalai Purtjshotham Das & Co. 

51 Bom. 26 = 28 Bom. L. R. 1442 = 
100 I. C. 154 = A. I. R. 1927 Bom. 79. 
—S 23—Stay of Suit. 

-Ex parte decree by Calcutta Court—Execution 


order that the suit should be transferred to the Calcutta 
High Court at the earliest opportunity as required by 
S. 22 and that there was no substantial basis for hplding 
under S. 151 that it was necessary for the ends of justice 
that proceedings in the Surat Court should be stayed ; 
and that the stay order was without jurisdiction. A.l.R. 
1924 Bom. 90, Dist. (Fawcett and Mad gavkar, J J.) 

Yallabbhai Naranji V. Chhotalal Purshottam 

I)as and CO. 51 Bom. 26=28 Bom. L. R. 1442= 

100 I. C. 154 = A. I. R. 1927 Bom. 79. 

S. 23—Transfer, when unnecessary. 

-Transfer is unnecessary if the suit will be more 

expeditiously and more economically decided in the 
original Court. ( Stuart , C. J. and Raza , /.) PUNJAB- 
National Bank v. Jai Ram Das. 

4 O. W. N. 1114 = A. I. R. 1928 Oudh 89(1). 
—S. 24—‘ Court of Small Causes ’ meaning. 

-The expression “Court of Small Causes” in S. 24* 

sub-S. (4) includes a Court vested with the powers of a 
Court of Small Causes and the procedure for the trial 
of a suit transferred under that sub-section is governed 
by the provisions of the Provincial Small Cause Courts 
Act and no appeal lies from the decision. 38 All. 425, 

39 All. 214 ; 40 All. 525 ; A. I. R. 1924 All. 761 ; A. 

I. R. 1923 Pat. 49 ; 38 Mad. 25 ; 31 Bom. 314 ; 27 C. 
L. J. 461, Foil. ; 31 Cal. 1057, Diss. from. (Mukcrji 
and Mallik, JJ-) BADAL CHANDRA v. SRIKR1SHNA 
Dey. 49 C. L. J. 237 = 56 Cal. 588 = 

120 I. C. 589 = A. I. R. 1929 Cal. 354. 
— S. 24—Effect of transfer of Small Cause suit 
to regular side. 

-Where a suit instituted in th e Court of Small 1 

Causes is subsequently transferred to the regular side, the 
Judge trying the suit must be deemed to have the same 
powers as the Small Cause Court possessed in the matter 
of awarding compensation under S. 35-A. ( Subhedar , 
A. J. C.) MANGILAL v. LAXMANAPPA. 

120 I. C. 412=A. I. R. 1930 Nag. 133. 

-A suit was being tried in the Court with small 

cause power*. Before the suit was decided, the Judge- 
was transferred. He was succeeded in office by a Judge 
not invested with the powers of a Small Cause Court 
Judge. The suit therefore was transferred to the Court 
of the Additional Munsif who finally decided it. The- 
Additional Munsif having decided the case an appeal 
was filed. 

Held, that no appeal lies as S. 24 (4) did apply, and 
the Court of the Additional Munsif must be treated as 

a Small Cause Court. 5 All. 274, Foil. ; 27 C.L. J. 461, 
Ref. ; 31 Cal. 1057, Diss. from. (Lindsay, J) Ram 

Char an Ban war i Lai. :. Kishori Lal Ram 
Sarup. 50 All. 810 = 1151. C. 127 = 

26 A L. J. 772 = A. I. R. 1929 AU. 50. 
Suit filed in Small Cause Court transferred by 


at Surat Court—Suit for declaring the decree null and consent of parties to Sub - Judge's Court — Trial of the 


void is maintainable in Surat Court—Suit cannot be 
stayed under S. 151— Application ought to be made 
under S. 23 (3). 

A decree was obtained ex parte by A against B in 
Calcutta Court. The decree was transferred to the 
Court at Surat for execution ; and A applied for the 
execution of decree. Thereupon B filed a suit in the 
Surat Court for a declaration that the decree was 
inoperative, having been obtained by fraud, and for an 
injunction restraining A from executing the decree. The 
Surat Court stayed the suit holding that it had jurisdic¬ 
tion to hear the suit, but that for the ends of justice it 


suit as ordinary money suit—Still no appeal lies front 
the decree. 

A suit for recovery of Rs. 870 on account of price of 
milk was instituted in the Court of Small Causes at 
Sealdah, having pecuniary jurisdiction upto Rs. 1000. 
A suit for rent between the parties being pending at the 
time in the Third Court of the Munsiff at Alipur, the- 
District Judge of 24 Parganas, with the parties’ consent 
transferred the suit to the Court of the Munsiff to be- 
tried with the rent suit. The Munsiff was invested with 
Small Couse Court pow ers up to Rs. 250. He registered 
the suit as an ordinary money suit and tiied it as such 
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C. P.CODE(19C8), S. 24—Effect of transfer of 
Small Cause suit to regular side. 

and decreed it for Rs. 432 with interest and propor¬ 
tionate costs. 

Htld, that the consent to the transfer readily given by 
both parties on the ground of mutual convenience as 
another suit between them was pending in that Court 
carried with it the necessary consequence which followed 
under the law itself, namely, S. 24, sub-S. (4) and nei¬ 
ther party could complain that a right of appeal was 
taken away. Besides the provision of sub-S. (4) was 
more or less a statutory recognition of the general rule 
that the incidents of a trial are to be governed by the 
law as applicable to the conditions which existed at the 
institution of the suit, unless these incidents have been 
expressly varied by the legislature. 31 Cal. 1057, Diss. 
from ; A. I. R. 1923 Mad. 444, Rel. on. ( Case Law 
Discussed.') (Makerji a fid Mai lick, JJ.) BaDUL 

Chandra v. Srikrishna Dev. 49 C. L. J. 237 = 
56 Cal. 588 = 120 I. C. 589= A.I.R. 1929 Cal. 354. 

-Where in a suit, instituted in a Small Cause 

Court, a question of title was raised and the suit was 
transferred to the original side for trial, and afterwards 
the i^sue of title was deleted but the suit was tried on the 
original side without any objection from the plaintiff 
and further the objection was not also raised in the 
grounds of plaintiff’s appeal to the High Court, the 
plaintiff would not be allowed to raise it at a later stage. 
A.I.R. 1922 Mad. 352, Rel. on ( Odgers , /.) VaNa- 
m am a lai Ramanuja Jeer Swamigal v. Ma. Sami 
Nadar. 119 I. C. 386 = A.I.R. 1929 Mad. 525. 

-Small Cause suit transferred to Munsif’s Court— 

Proceedings in the latter Court are governed by Provin¬ 
cial Small Cause Courts Act, and no appeal lies. 39 
All. 214, Rel. on. (Sulaiman, Ag. C. J. and Weir , 
/.) Jai Narain Misra v. Sarda Prasad. 

26 A. L. J. 839 = 110 I. C. 493 = 

A. I. R. 1928 All. 609. 

- Bengal, N.W.P. and Assam Civil Courts Act II 

of 1896, S. 9. 

Appeal lies from Hon. Munsiff appointed under S. 9 
of Act II of 1896 to Sub-Judge, though the case may 
have been transferred to the Munsiff from a Court of 
Small Causes (Boys,/.) MEGI M.AL v. HiraI.AL. 

22 A.L.J. 880 = 82 I.C. 292 = 5 L.R.A. Civ. 725 = 

A. I. R. 1924 All. 761. 

-Transfer of Small Cause suit to Munsif’s Court 

—Trial as ordinary suit—No appeal lies from decree. 
(Couttsand Ad ami, //.) BHAGWAN DaS v. KESHWAR 
Lal. 1 Pat. 696 = 69 I. C. 681 = 4 P. L. T. 259 = 

1 Pat. L. R. 186 = A. I. R. 1923 Pat. 49. 

—S. 24—Execution—Applicability to. 

- S. 24 applies to execution proceedings — Compe¬ 
tency does not refer to territorial or local or pecuniary 
competency. 

In regard to suits competency is not referred to in 
the section in the sense of territorial or local or pecuni¬ 
ary competency. There may be other kinds of incompe¬ 
tency so far as an executing Court is concerned. S. 24 
applies to execution proceedings. 59 Mad. 485; 22 Bom. 
778 and A. I. R. 1925 All. 276 (2). Foil. Contention 

that S. 39 gives to the Court that passed the decree a 
power to transfer, whereas S. 24 gives a similar power, 
and no higher power to a superior Court, is wrong. 
This construction is far-fetched and if adopted will 
render S. 24, so far as execution proceedings are con 
cerned, almost useless. (Venkatasubba Raoand Madha- 
van Hair, //.) RAJAGOPALA v. TlRUPATHIA PlLLAI. 

49 Mad. 746=95 I. C. 12 = 

A. I. R. 1926 Mad. 421 = 50 M. L. J. 161. 
—S. 24—Execution of decree. 

-S. 38 was enacted to decide the question as to 


C. P. CODE (1908), S. 24—Good grounds—What 
are not. 

jurisdiction of a Court when a suit is transferred. If a 
suit instituted in Court A is transferred to Court B and 
Court B decided it, S. 38 enjoins that application for 
execution shall be presented to Court B and not to Court 
A. that is. the application is to be presented to the Court 
which passed the decree and not to the Court in which 
the suit was instituted. The section is not exhaustive 
and a decree can be executed by the Court to which it 
is transferred under S. 24. (Walsh, Ag. C. J. and 
Dalai, j.) Muhammad Habibullah v. Tikam 
Chand. 47 All. 57 = 85 I. C. 746 = 

6 L. R. A. Civ. 103 = A. I. R. 1925 All. 276. 
—S. 24—Execution proceedings. 

-The word u suit” in S. 24 will include execution 

proceedings. A particular execution application can be 
transferred under the section. (Walsh, Ag. C. J. and 

Dalai, /.) Muhammad Habibullah v. b. b. Seth 

Tikam Chand. 47 All. 57 = 6 L. R. A. Civ. 103 = 

85 I. C. 746 = A. I. R. 1925 All. 276. 
—S. 24—Grounds for. 

--Plaintiff has right to choose his forum—Appli¬ 
cant under S. 24 must make out strong case for transfer 
—Court should not interfere unless expenses and difficul¬ 
ties of trial are so great as to lead to injustice. (Addison 

J.) Diwan Singh Maftun «. arjan Shah Singh! 

a. I. R. 1930 Lah. 944. 

It is true that the reasonable apprehension on 
the part of the litigant should receive consideration when 
a transfer is applied for but at the same time the appre¬ 
hension must be such as a reasonable man might rea¬ 
sonably be expected to have. (Broadway, J.) Khwaja 
Ahad Shah v. Mt. ayshan Begum. 

77 I. C. 762 = A. I. R. 1923 Lah. 564. 
—S. 24—Good grounds—What are. 

-A plaintiff has an undoubted right to bring his 

suit in any Court which has jurisdiction but no particular 
sanctity can be attached to this light. If the defendants 
can show a clear balance of advantage in the way of 
convenience and expense they are entitled to have the 
case transferred. 9 Cal. 980, Foil. ; 13 Bom. 178, Not 
Foil. (Ashworth, J.C. and Simpson, A.J.C.) THAKUR 

Narindra Bikram v. Thakurain Sheo Rat an 
KuaR. 9 0. L. J. 413 = 69 I. c 717= 

_ A. I. R. 1923 Oudh 30. 

- Transfer of suits—Convenience of parties is a 

good ground. 

A litigant applying fpr transfer must make out a 
strong case of the balance of convenience followed. 
(1919) 41 All. 381 ; Dissented. The convenience of the 
parties in the conduct of litigation is certainly a relevant 
consideration, and it is perhaps not too much to say that 
it is the basis of nearly all statutory jurisdiction on the 
Civil, side. Therefore in a suit for cancellation of 
certain deeds of gift executed in the C. P- in a state of 
ill-health under undue influence, the High Court allowed 
a transfer on showing that all available witnesses resided 
in the C. P. (Piggott and Walsh, //.) InaYat 
Ullah v. Nisar Ahmad Khan. 44 All. 278 = 

65 I. C. 782 = 20 A. L. J. 118 = 

A. I. R. 1922 All. 65. 

—S. 24—Good grounds—What are not. 

-The fact that a Judge has decided a point of law 

arising in one case is not a good ground for transferring 
from his Court another case in which the same point 
arises. (Martineau, J.) Jai NARAIN BaBU LaL v 
JOHRI Mal Chunna Mal. 78 P. L. R. 1922 = 

67 I. C. 228 = A. I. R. 1921 Lah. 367 (1) 

-Expression of opinion on certain points in a 

a previous case is not a ground for transfer (Zafa 
AH, J.) narain Devi z/. Shankar Dass * 
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C. P. CODE (1908), S. 24—Insolvency petition. 

94 I. C. 394 = A. I. R. 1926 Lah. 345. 

_S. 24— Insolvency petition. 

_ Provincial Insolvency Act . S. D {2)—Application 

to withdraw petition from Subordinate Judge and 
transfer to High Court is not maintainable. 

An application to withdraw an insolvency petition 
from the file of a Subordinate Judge and transfer it for 
trial and disposal to the original side of the High Court 
is not maintainable: 25 M.L.J. 299, Rel. on; 2/ M.LJ. 
645, Ref. {CurgenvenJ.) L°KULDOSS JAMNADOSS 
& CO v. N. M. SADAS1VIER. 28 M. L. W. 369- 
114 I.C. 352-62 Mad. 57 = A I R. 1928 Mad. 1091 = 


_ Original Side of High Court has no Jurisdiction 

to transfer insolvency case from one Court to another. 

Original Side of the High Court is not competent to 
transfer insolvency proceedings from one Court 
to the other. The powers conferred by S. 0 of 
the Provincial Insolvency Act, which are made subject 
to the other provisions of the Act, cannot be exercised 
in such a way as to give the Original Side of the High 
Court a jurisdiction from which it is expressly excluded 
by the terms of the Act whether that section is read 
with S. 24, C.P. Code, or Cl. (11) of the Letters Patent. 

(Chari /.) OOMER AHMED BROTHERS, In the matter 

\ f 4 Rang. 554 = 100 1.0.265 = 

A. I. R. 1927 Rang. 105. 

_-The High Court in the exercise of its insolvency 

jurisdiction has no power to order a withdrawal of the 
proceedings in insolvency from the Court of the Subordi¬ 
nate Judge in the presidency to itself. [39 Bom. 604, 
Appr.] But in the exercise of the jurisdiction of the 
High Court in insolvency a Judge invested with that 
jurisdiction has power under S. 18 to stay any suit or 
other proceeding pending against the insolvent in a 
District Court or Subordinate Judge’s Court in the 
Presidency which is subject to the superintendence of 
the High Court. A.I.R. 1922 Bom. 390, Expl. and Dist. 
(Taraporeivala, J.) NAGINLAL MAGANLAL JAICHAND 
In re AND GUNVANTRI DHIRAJLAL DESAI. 

49 Bom. 788 = 91 1. C. 160 = 27 Bom. L. R. 1207 = 

A. I. R. 1925 Bom. 543. 


—S. 24 —Interpretation. 

_S. 24 only contemplates a transfer of suit from 

one competent Court to another. Where original Court 
finds that it has no jurisdiction to hear a suit the District 
Judge has no jurisdiction to transfer the suit. ( Johnstone , 

/) & amir Chand v. Buti Shah. 

A. I. R. 1930 Lah. 195. 

_The term “suit” in S. 24 includes execution pro¬ 
ceedings, and a Court to whom execution proceedings are 
transferred from a Court of Small Causes is a Court of 
Small Causes for the purposes of such proceedings. (Jai 

Lai J.) Fielding v. Janki Das & Sons. 

’ 95 I. C. 243 = A. I. R. 192 6 Lah. 465. 

--S. 24 — Jurisdiction—When conferred by transfer. 

--A Small Cause Court is established first and the 

Judge of that Court is appointed afterwards. Therefore, 
the Court does not cease to exist if at any time there 
should be no Judge to preside over it. Suits can be 
instituted in the Court even if there should be no Judge 
appointed for the time being. The suits so instituted 
would remain in the Court until they are withdrawn 
therefrom. A Small Cause Court dismissed a suit. The 
High Court in revision directed the Trial Court to re¬ 
entertain the suit. In the meanwhile a new officer came 
to be the Judge in the Trial Court and he was invested 
with Small Cause Court powers. But the value of the 
suit exceeded the limits of his pecuniary jurisdiction. 
The District Judge transferred the suit to another 
Court. 


C.P. CODE (1908), S. 24 —Sufficient grounds— 
What are. • 

Held, that the Court to which the suit was transferred 
had small cause jurisdiction with regard to the suit. 

(,Martineau and Zafar Ali , JJ.) JOGI PERSHAD v. 
AMIR BakSH. 26 P. Xi. R. 308 = 88 I. C. 139 = 

A. I. R. 1925 Lah. 561. 

—S. 24—No notice, effect of. 

-It is always usual to issue notices to the parties 

informing them that a case has been transferred from 
one Court to another and in the absence of such a notice 
a party may well plead that he did not know in what 
Court he had to appear. (Moti Sagar, J.) GaNGA 
Ram V. Gujar MaL. 84 I. C. 238 = 

A. I. R. 1923 Lah. 444. 

—S. 24—‘Proceedings’, meaning. 

-The word “proceeding” in S. 24 covers all pro¬ 
ceedings contemplated at the date when the C. P. C., 
of 1908 was passed and not a special proceeding not then 
in contemplation but established by a subsequent Act, 
namely, the Criminal Procedure Amendment Act (Act 
XVIII of 1923). Hence the section cannot be invoked 
to allow a Court other than the Court, in the course of 
proceedings in which, a perjury or forgery was commit¬ 
ted, or a Court to which appeals ordinarily lie from that 
Court, to entertain the question of preferring a criminal 
complaint under S. 476, Cr. P. Code. ( Ashworth , J.) 
RAMESHAR LaL v. RAJDHARI LaL. 49 All. 460 = 

25 A. L. J. 433 = 101 1.C. 247 = 

A. I. R. 1927 All. 469. 

—S. 24 —Refusal of pleaders to accept brief. 

--Where the Opposite Party had engaged a number 

of pleaders and presumably had paid them their fee or 
portions of it, but on the other hand the applicant did 
not seem to have engaged any pleader. 

Held in the circumstances the ends of justice would 
be fully satisfied if the case was transferred to another 
court in the same place and it would be unjust to trans¬ 
fer the case to another place. ( Wazir Hasan . J.C.) 
ALL\HABAD BANK LTD. "c'. THAKUR BaKSH SlNGH. 

11 O. L. J. 337 = 80 I. C. 826 = 
27 O. C. 401 = A. I. R. 1924 Oudh 372. 
_S. 24 —Remedy on refusal by District Judge 

-Even though the District Judge has refused to 

exercise the power vested in him by law under S. 24, 
the High Court has jurisdiction to act under that 
section: 11 C. L. J. 218, Foil. Besides, the High 
Court has the general power of superintendence over all 
inferior Courts and this power is not limited by any 
course taken by the District Judge. {Jwala Prasad , J.) 

Sheo Nan dan Lal v. Mangal Chand. 

8 P. L. T. 777 = 103 I. C. 456 = 
A. I. R. 1927 Pat. 383. 

-The High Court in its general powers of superin¬ 
tendence over all inferior Courts can direct the transfer 
of a case where a District Judge has refused to exercise 
that power of transfer under S. 24. (Suhrawardy and 
Cuming , J J.) SOROJ BaSHINI DEBI V. GlRIJA 

Prosad Bhattacharji. 87 I. C. 170= 

A. I. R. 1926 Cal. 326. 

—S. 24 —Retransfer—Powers of High Court. 

-Where a case is transferred, the High Court in 

revision has authority to re-transfer it to the original 
Court without the formality of having the plaint filed in 
the Court to which the case is transferred as a prelimi¬ 
nary to the application for re transfer. (Piggott and 

Walsh //.) Nand Ram Sahu Mt. Hira Dei. 

21 A. L* J. 86 = 7S I. C. 495 = 4 L. R. A. (Civ.) 311 = 

A. I. R. 1923 All. 249. 
—S. 24—Sufficient grounds—What are. 

-Where the Judge has already expressed his 

opinion, it is preferable that the case be transferred to 
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C. P. CODE (1908) S. 24—Sufficient grounds— 
What are not. 

other Court. (Bhide, J.) BaKHTAWAR MaL v. MlSRl 
L\L. 109 I. C. 402 (Lah.). 

—S. 24 —Sufficient grounds—What are not, 

-—The fact that a Judge has decided a point of law 

arising in one case is not a good ground for transferring 
from his Court another case involving the same point. 
Moreover where the application is a belated one and 
made by only one of the several defendants after the 
evidence is concluded and date for arguments is given 
no adequate ground for transfer can be said to be 
established. (Shadi Lai , C. J.) SUMMUN v. Jawa- 
hir Singh. A. I. R. 1930 Lah. 176. 

-—Defendant having influence in the town is no 

ground. ( Shadi Lai, C. J.) SHIBA MaL v. RUP 
Narain. 98 I. C. 859 = A. I. R. 1927 Lah. 80. 

- —Prejudice of Judge against party's pleader is no 

ground for transfer unless it is likely to affect judicial 
attitude of Judge towards the party or the case. 

It may possibly be that it would be incumbent on 
a higher Court to transfer a case from the file of a par¬ 
ticular tribunal to another tribunal the moment it is 
clear that some prejudice has been created and that a 
fair hearing and an impartial adjudication could not 


C.P. CODE (1908), S. 24—Transfer, when not 
possible. 

any general right of appeal from its decisions likewise 
attaches. So, where a case is transferred to a High 
Court on its original side, by the Governor-General in 
Council, under C. P. Code, S. 25, the appellate side of 
the High Court has jurisdiction to hear an appeal from 
decision on the original side. National Telephone Co., 
Limited v. Postmaster-General , (1913) A.C. 546 and 39 
Mad. 617(P.C-). Foil. (Schwabe, C.J . and Odgers, J.) 
K. APPAYYA z/. K. KUTTAPPA. 

1922 M.W. N. 830 = A. I. R. 1921 Mad. 687. 
—S. 24 —Transfer, effect of, on jurisdiction. 

-Order of transfer passed under sub-Cl. 4, S. 24 

cannot invest a Court not having small cause jurisdic¬ 
tion with one ; nor could such an order enable a Judge 
having Small Cause jurisdiction up to a particular limit 
to try as a small cause suit a suit exceeding that limit. 
38 Mad. 25 ; 38 All. 425 ; 39 All, 214 ; A. I. R. 1929 
All. 50, Dist.; 32 M.L.J. 258 ; A. I. R. 1927 Mad. 321, 
Rel. on.; C.M.P. l5l of 1917, Foil. ; 27 C.L.J. 461, not 
Foil. ( Anantakrishna Aiyar, J.) MURUGESA MUDA- 
LIAR V. VENKATAKESAVALU CHETTY. 

29M.L.W. 810 = 121 I. C. 481 = 
A. I. R.. 1929 Mad. 513 = 56 M. L. J. 649 


reasonably be expected even though such a state of 
things has been brought about by the conduct of the 
very party applying for the transfer ; but it cannot, 
however, be assumed that prejudice against a particular 
pleader is or will operate as prejudice against the party 
O! his case. It may no doubt, and perhaps often does, 
and one can only do his best to form his own judgment 
taking that and all other circumstances into considera¬ 
tion. It would be a dangerous principle to establish 
that the moment a judge falls out with a pleader or 
vice versa the case should be transferred from that 
Judge to some other ; but if, on the other hand, there 
is any reasonable ground for supposing that the preju¬ 
dice against the pleader has in any manner or measure 
affected the judicial attitude towards the petitioner or 
his case, transfer would certainly be ordered. (Srini¬ 
vasa Iyengar, /.) NARAMMA v. RENGAMMA. 

911.C. 559 = A. I. R. 1926 Mad. 359. 
—S. 24.—Suits with same issues. 

-Two suits raising same issues instituted in two 

different Courts may be ordered to be tried together. 
(Greaves and Cuming, JJ.) SOROJ BASHINI v. GlRIJA 
PROSAD. 

87 I. C. 170 = A. I. R. 1926 Cal. 326. 
—S. 24— Transfer, Basis of. 

- In ordering transfer of a case the convenience 

of the parties is not merely a relevant but also a mate¬ 
rial consideration, and, in effect the convenience of the 
parties is at the basis of all the arrangement for statu¬ 
tory jurisdiction on the civil side. A.I.R. 1922 All. 65, 
Foil. Where in a partition suit the greater part of 
the property is situated in B district. 

Held, that this is a reason why it should be advan¬ 
tageous to both parties alike to have the suit tried in 
that district. The mere fact that the majority of the 
individual parties reside there, is not a very weighty 
consideration in favour of the transfer. That a party 
m i has engaged a counsel with heavy fees is a circumstance 
to be considered when ordering transfer of a case. 
(Findlay, J.C.) LAXMIKANT v. GOVINDRAO. 

10 N.L.J. 67 = 1011. C. 723 = A.I.R. 1927 Nag. 219. 
—S. 24—Transfer—Effect of, on decision. 

- Decision of the Court to which case is transferred 

is appealable in same manner as its other decision. 

When a question is referred to an established Court 
without more, it imports that the ordinary incidents of 
the procedure of that Court are to attach and also that 


—S. 24 — Transfer of case remanded by High 
Court. 

-S. 24 empowers a District Judge to transfer 

an appeal remanded by High Court for disposal accord¬ 
ing to law, unless the order of the High Court shows a 
clear intention to the contrary. (Piggott and Walsh, 

JJ.) Rajkali v. Gopi Nath Naik. 

44 All. 211 = 66 I. C. 317 = 20 A.L.J. 44 = 

A. I. R. 1922 All. 35. 

— S. 24—Transfer on application. 

- Piggott.J. —Where High Court has refused to 

make, of its own motion, the order of transfer which the 
plaintiffs desired, it is no doubt still open to the Court to 
make the same order on the application of the plaintiffs 
and after notice to the opposite party. (Piggott and 
Walsh, JJ.) Jangpal Singh v. Raja Kkishalpal 
Singh. 20 A. L. J. 97 = 70 I.C. 942= 

A.I. R. 1923 All. 153. 
—S. 24—Transfer, when not possible. 

-The object of S. 5(2) is to enable the Chief 

Justice to prescribe generally the duties to be per¬ 
formed by a Judge of the City Civil Court when 
transferred to the Small Cause Court for any sub¬ 
stantial period and not to enable the Chief Justice 
to interfere with regard to the transfer of particular 
cases and create a City Civil Court Judge a 
Small Cause Court Judge ad hoc with reference 
to an individual case. Proceedings under Ch. 7 of 
the Small Cause Courts Act are not suits within 
the meaning of Act V of 1916. Though under S. 24 
of the C.P. Code, the Chief Justice has jurisdiction to 
transfer matteis other than suits to a subordinate 
Court, e.g., the City Civil Court, he can only transfer 
them to a Court which has jurisdiction to try them. The 
jurisdiction to try a summary application in ejectment is 
one exclusively vested in the Small Cause Court and 
the Chief Justice has no power to transfer it to the City 
Civil Court. (Coutts-T rotter, C.J.) J. MANICKA 

Chettiar v , Kuppuswamy Naicker. 

25 M. L. W. 115 = 981. C. 371 = 
38 M.L.T. (H.C.) 35 = A. I. R. 1927 Mad. 321. 

-No court can direct any transfer from one Court 

to another unless both Courts are subordinate to it. 
Even if a High Court is of opinion that a suit, which 
has been duly instituted in a Court subordinate to it, 
should proceed in another Court beyond the territorial 
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c. P. CODE (1908), S. 24— Transfer when valid. 

limits of the jurisdiction of such High Court, it is doubt¬ 
ful whether it is competed to direct the former Court to 
return the plaint for presentation to the latter. Assum¬ 
ing that it is so competent, the High Court should 
not adopt such a course save upon most exceptional 
grounds. 13 N. L. K. 81, Foil. {Baker, J. C .) 1 OP- 
an Harji & Co. v. Singhai Dalchand. 

75 I. C. 548 = A. I. R. 1924 Nag. 152. 
—S. 24—Transfer, when valid. 

--A transfer cannot be made from one Court to 

another, unless the suit has been brought in a Court 
having jurisdiction ; such an order if made is void. 

6 Cal. 30 ; 9 All, 191, Kef. {Venkatasubba Kao , /,) 
Singara v. Govindaswami. 27M.L.W. 609 = 

108 I. C. 413 = A.I.R. 1928 Mad. 400 = 

54 M L J. 145. 

—S. 24—Transfer without notice to other party. 

-Transfer of case at the request of one party with¬ 
out notice to other party is material irregularity within 

S. 115. 18 A. L. J. 351, Foil.; 6 All. 233, Diss.; 43 All. 
504 (F.B.) Hist.; A. I. R. 1924 P.C. 198 Kef. (Mukcrji 
ami Boys , //.) I)E. MELLO v. VICTORIA MILLS 
CO., LTD. 23 A. L. J. 948 = 6 L.R. A. Civ. 555 = 

90 I. C. 287 = A.I R. 1926 All. 17, 

--S. 24 of the Civil Procedure Code requires the 

Court to issue notice to the parties before it makes an 
order for transfer otherwise than of its own motion and 
an order of transfer made without notice to the other 
party can be set aside in revision and on the applica¬ 
tion of one party. {Martincau, J.) LaBHU RAM v. \ 
Karta ram. 78 I.C. 614= A.I.R. 1925 Lah. 189. | 

—S. 24—What Is not transfer under S. 24. j 

-A Small Cause Court finding a question of title to 

immoveable property raised sent the plaint to the District 
Judge who sent it to a Munsif for disposal. On appeal 
from the decision of the latter. i 

Held , that the District Judge must be deemed to have 
acted under S. 23 of the Provincial Small Cause Court 
Act and not under S. 24, C.P, Code. The Munsif could 
not therefore be deemed to have tried it as a Small 
Cause'Court under S. 24 (4), C.P. Code and his decision 
was appealable. {Scott-Smith, J.) AMIR DIN v. MT. 
LaChia. 64 I.C. 335 (Lah.). 

—S. 25—Effect of transfer on decision. 

- Decision of the Court to which case is transferred 

is appealable in same manner as its other decisions. 

When a question is referred to an established Court 
without more, it imports that the ordinary incidents of 
the procedure of that Court are to attach and also that 
any general right of appeal from its decisions likewise 
attaches. So, where a case is transferred to a High Court 
on its original side by the Governor-General in Council 
under C. P. Code, S. 25, the appellate side of the High 
Court has jurisdiction to hear an appeal from the deci¬ 
sion on the original side. National Telephone Co., Ltd. 
v. Postmaster-General , (1913) A. C. 546 and 39 Mad. 
617 (P. C.), Foil. ( Sclnoabe, C. J. and Odgers , /.) 
KONGANDRA APPAYYA r'. KONGANDRA KUTTAPA. 

1922 M. W. N. 830 = 
A. I. R. 1921 Mad. 687. 
—S. 26—Date of institution. 

- Date of presentation of plaint is date of institu¬ 
tion of suit. 

The date of the institution of a suit should be reckon¬ 
ed from the date of the presentation of a plaint or from 
the presentation of a document purporting to be a plaint 
notwithstanding its imperfections. 22 M. 494. foil. ; 27 
Bom. 330 and 32 M. 305, Ref to. {Raymond, A.J.C.) 
Mitsui Bussan Kaisha, Ltd. v. Firm ofTotaram 
BhagwandaS. 851. C. 893 = 17 S.L. R. 223 = 


C. P. CODE (1908), S. 32—Mode of imposing fine. 

A. I. R. 1921 Sind 166. 

—S. 26—Proper presentation, what is not. 

-Where the plaint was signed and presented by a 

servant of the plaintiff, while the Vakilpatra was also 
signed by the servant, 

Held, the plaint was not duly presented and not duly 
signed as the plaintiff made no effort to prove that his 
servant was his recognized agent trading on his 
behalf while he was away from the jurisdiction. {Mac- 
leod, C. J. and Shah, J.) U IT A RAM VlTH ALDAS v. 

Thakur Das Parshotamdas. 46 Bom. 160 = 

68 I. C. 217 = 23 Bom. L. R. 911 = 

A. I. R. 1922 Bom. 113. 

—S. 26 —Proper presentation what is. 

-The presentation of a plaint after the usual Court 

hours at the residence of the Judge is a valid presenta¬ 
tion and the Judge has jurisdiction to receive the plaint 
at his residence and after the Court hours, though he is 
not obliged to do so. ( Dhobley, A.J.C..) MADHORAO?'. 
MaNOHAR LaL. 19 N. L. R. 23 = 65 I. C. 674= 

A. I. R. 1922 Nag. 167. 

—S 26—Suit, commencement of. 

- Limitation Act, S. 14. 

Where a suit has been instituted in a Court which is 
found to have no jurisdiction and it is found necessary to 
raise a second suit in a Court of proper jurisdiction, the 
second suit cannot be regarded as a continuation of the 
first, even though the subject-matter and the parties to 
the suits were identical. {Lord Salvesen.) RAMDUTT 

ramkissen Dass v. E. D. Sassoon & Co. 

56 Cal. 1048 = 115 I. C. 713 = 56 I. A. 128= 
1929 A. L. J. 254= 33 C. W. N. 486= 
29 M.L.W. 682 = 6 O.W.N. 473=49 C. L. J. 462= 
31 Bom. L. R. 741 = 1929 M. W. N. 646 = 
A. I. R. 1929 P. C. 103 = 56 M. L. J. 614(P.C.). 

-A suit commences with the presentation of a 

plaint. {Wallace, J.) PONNUSAMI CHETTIAR v. 

Kaliaperumal Naicker. 113 I. C. 550= 

A. I. R. 1929 Mad. 480. 

- Limitation Act , S. 3. 

A suit must be deemed to have been instituted on the 
date when the plaint was filed in court and not on the 
date when it was ordered to be registered. Even if there 
is a defect in the verification the court can allow an 
amendment at any stage ; such amendment would not 
make the suit open to objection on the ground of limita¬ 
tion. {Mukerji and Panton, J J.) MAHARAJA OF 

Cooch Behar v. Raja Mahendra. 

34 C. L. J. 465 = 66 I.C. 923 = A. I. R. 1921 Cal. 277. 

— S. 30—Summons when issued—Fine—Imposition 
—Conditions. 

-By S. 30 the Court is authorized to issue sum¬ 
monses to persons only when their presence is required 
to give evidence, etc., and by S. 32 the Court is given 
power to enforce the attendance of such persons for that 
purpose by imposing fine. In other words fine can be 
imposed only on a person who is required to attend the 
Court in connection with a case and does not appear in 
obedience to the summons of the Court and not on a 
person who after failure to attend on the date for which 
lie was summoned is not required to give evidence, etc., 
and has not been called upon to appear on a subsequent 
date. {Bennet and Iqbal Ahmad, JJ.) HlRDEY 
Narain Mukhtar v. Emperor. 1929 A.L J. 1216= 

1929 Cr. C. 404=A. I. R. 1929 All. 850. 

—S. 32—Mode of imposing fine. 

-Jurisdiction to impose fine vested by S. 32 can 

be exercised only in manner laid down by O. 16, 
{Sennet and Iqbal Ahmad , JJ.) HlRDEY NARAIN 

Mukhtar v. Emperor. 1929 A. L. J. 1216= 
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<C. P. CODE (1908), S. 33—Decree, application by C. P. CODE (1908), S. 34—Interest in Redemption 
party for. Suit. 


1929 Cr. C. 404 = A. I. R. 1929 All. 850. 
—S. 33 —Decree, application by party for. 

-There is no provision requiring a party or his 

pleader to move the Court to draw up a decree and 
mere omission to ask the Court to do that which it is 
the duty of the Court to do on its own motion cannot 
affect his right to appeal. 38-B. 331, Foil. Nor is there 
any obligation on the parties even to apply for a copy 
of the decree until the Court drew it up. 13 C. P. L. R. 
78. Diss. ( Kinkhedc , A. J. C .) PANDU v. RaJES 
war. 20 N. L. R. 131 = 78 I. C. 996 = 

A. I. R. 1924 Nag. 271. 

—S. 33—Decree to conform to judgment. 

- C. P. Code , O. 20, R. 6. 

The decree which is drawn up by the Court must be in 
accordance with the judgment. ( Walsh , A. C. J. and 

Rwes. J.) Pandit Balgobind v. Sheo Kumar. 

22 A. L. J. 791 = 82 I. C. 184 = 5 L. R. A. Civ. 545 = 

46 All. 864 = A. I. R. 1924 All. 818. 

—S. 34—Action to dissolve partnership. 

-In an action to dissolve and wind up the affairs of 

a partnership, until the accounts have been taken it is 
impossible to say what if anything is due from any part¬ 
ner or co-partners; interest, therefore, should only be 
allowed to the plaintiffs from the date of final decree 
and not from the date of the plaint ( Lord Russell of 
Kill men f) SULEMAN V. Abdul LATIF. 

1930 A. L. J. 868 = 124 I.C. 891 = 34 C. W. N. 737 = 

A. I. R. 1930 P. C. 185. 

—S. 34—Appeal. 

-Where the lower Court has not considered the 

question of interest, the appellate Court may grant it. 

( Broadway , A. C. J. and Bhide , /.) KESHO Ram v. 
Pirumaldina Nath. 9 L. L. J. 347 = 

104 I. C. 146 = A. I. R. 1927 Lah. 679. 

—S. 34—Contract rate. 

-The mere finding that the rate of interest in a 

mortgage bond is excessive, is not sufficient reason to 
refuse interest at the contract rate. ( Newbonld and 
Bnckland , //.) DlNESH CHANDRA SHAH v. SAFER 

Ali Mandal. 60 I. C. 693 (Cal.). 

—S. 34—Decree for partition and accounts. 

-Where the decree is not for a definite sum of I 

money but is one for accounts and for partition it does 
not fall under S. 34 and sub-S. (2) does not apply. 

(.Marten and Fawcett , //.) KESARLAL GlRDHARLAL 
v. JAGUBHAI HIRALAL. 49 Bom. 282 = 

94 I. C. 686 = 27 Bom. L. R. 226 = 

A.I.R. 1925 Rom. 406. 
—S. 34—Discretion—Interest. 

-Interest between date of suit and decree is dis¬ 
cretionary with Court and it can grant interest at con¬ 
tractual rate. 8 L. L. J. 305, Ref. ( Dalip Singh and 
Abdul Qadir , JJ.) MEHETAB R.AI v. IQBAL NATH. 

A. I. R. 1930 Lah. 733. 

- Grant of interest is a matter of discretion. 

The grant of interest is a matter within the discretion 
of the Court. (Teke hand and Johnstone. J J.) ABDUL 
Rahman v. Ghulam Ali. 29 P.L.R. 670 = 

111 I. C. 354= A.I.R. 1928 Lah. 954. 
-Interest between date of suit and decree is dis¬ 
cretionary. (Kumarasawmi Sastri and Walsh. J J.) 

Nallaperumal Chetti v. Valliyappa Chetti. 

53 Mad. 475 = 123 I. C. 7 = 32 M. L. W. 143 = 

A.I.R. 1930 Mad. 721. 

- Interest Act (1839). 

The High Courts in India having the powers both of 
a Court of Equity and a Court of Law, can award 
interest in cases which are not provided for by the 
Interest Act. It is impossible to say that equitable 


principles should not be applied in cases of contract. A 
question of equity must apply to ail cases. Miller v. 
Barlow , 3 P.C. 733, Foil. ( Phillips. J.) N.ANCHAPPA 
KOUNDAN V. VETESSERI TARWAD KaRNAVAN. 

97 I.C. 453 = A. I. R. 1927 Mad. 47. 

- In case of Datndupat. 

Where the rules of damdupat applies, the con 
tractual obligation, as regards interest, comes to an end 
as soon as the maximum limit of interest is reached 
and it is not correct to say that the contractual obli¬ 
gation remains until a decree is passed. When that 
obligation has come to an end before the suit is filed, 
the Court has discretion to award interest from the date 
of suit over and above the amount of interest allowed 
by the rule. 37 Bom. 326 (P.C.);22 Bom. 86 and 
i A.I.R. 1924 Nag. 348, Rel. on ; A. I. R. 1929 Nag. 
117 ; A. I. R. 1922 Nag. 155 and 40 Cal. 710, Cons.; 
34 Cal. 150 (P. C.), not Appl. (Jackson, A. J. C.) 
KlSANRAO v. Mangniram. 

1211. C. 45 = A. I. R. 1929 Nag. 355. 
—S. 34—Discretion—Exercise of. 

-Discretion should be reasonably exercised. 

(Jwala Prasad and Ross. J J.) MlCHU MlSSIR v. 
Balbhadra PR ASTI. 2 P. L. T. 147 = 62 I. C. 116 = 

A. I. R. 1921 Pat. 367. 

! —S. 34—Future interest. 

-Future interest is a matter which is within the 

discretion of the Trial Court and where it is not shown 
that the discretion has been improperly exercised, the 
appellate Court will not interfere. (Harrison and Zafar 

die JJ.) Benarsi Das v. Seth Hira Lai,. 

7 L. L. J. 1 = 86 I. C. 240 = 
A. I. R. 1925 Lab. 308. 

- Grant of.;without prayer. 

O. 7, R. 7 lays down that it shall not be neces¬ 
sary to ask for general or other relief which may 
always be given as the Court may think just to the same 
extent as if it had been asked for. This of course, is 
subject to the limitation that this “other relief” is not 
inconsistent with relief claimed in the plaint. The 
granting of interest, not specifically asked for in a suit 
for money, cannot be regarded as an inconsistent relief 
and a Court has discretion to award interest subsequent 
to suit. ( Broadway and Abdul Qadir. JJ.) RUP 

Ram V. Harphul. 2 Lab. 256 = 64 I. C. 896 = 

107 P.L.R. 1921 = A. I. R. 1921 Lah. 125. 

—S. 34 - Interest after suit. 

-The award of interest after suit is in the dis¬ 
cretion of the Court. Where throughout the dealings 
between the parties compound interest was charged and 
the total amount of such interest exceeded one-third of 
the amount of the claim, held, the Court would be 
justified in refusing future interest. (Mears. C. J. and 
Banerjee , J.) BHAGWAN BAKSH v. DAMODARJI 

JOSHI. 42 All. 230 = 59 I. C. 20 = 18 A. L. J. 100. 

—S 34—Interest at contract rate. 

-Interest on mortgage is payable at contract rate 

petidente-lite unless rate is excessive or transaction 
unfair. (N. R. Chatterjea and Graham JJ.) 

Jogendra Nath Roy v. N. Murtaza Begum. 

29 O.W.N. 118 = 851.0. 218 = A.I.R. 1925 Cal. 268. 

— S. 34—Interest in redemption suit. 

A Court has discretion in the matter of allowing 
in a redemption suit interest from the date of suit to the 
date fixed for redemption even in cases where the rule 
of Damdupat applied at the date of suit. A.I.R. 1922 
Nag. 155, Foil. (Kinkhede. A. J. C.) WlLAYAT ALI 

Khan v. Maroti. 78 I. c. 632 = 

A. I. R. 1925 Nag. 193. 
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C. P. CODE (1908), S. 34—Interest on damages. 

—S. 34—Interest on damages. 

-Where a party improperly delay? the ascertain¬ 
ment of damages for a long time he should he penalized • 
by awarding interest from date of suit. (Marten, J.) 

Cook la Spinning and Weaving Mills Co., ltd. i 
V. Vallabhdas Kallianji. 27 Bom. L. R. 1168- j 

94 I C. 575 = A. I. R. 1925 Bom. 547. 

-Court has discretion under S. 34 to award I 

interest on damages from the date of the suit to the date ' 
of the decree ; but the Court should state its reasons for I 
so decreeing interest. (Sanderson , C. J. and Richard- 
son, J.) PANNALAL TAGORE MULL V. MUKHRAM 
RadhaKISSEN. 39 C L.J. 77 = 80 I. C. 87 = 

A. I. R. 1924 Cal. 637. ! 
—S. 34—Interest on mesne profits. 

•-Interest on mesne profits is entirely within dis¬ 

cretion of Court and High Court will not interfere. 

(Das and Ross. JJ .) SURAJ PRASAD P.ANDE V. 
SOMRA MAHTO. 2 P.L.T. 648 = 68 I. C. 903 = 

A. I. R. 1921 Pat. 430. 
—S. 34—Interest, reasons for disallowing. 

-The mere presence of sub-S. (2), S. 34 on the 

Statute Rook does not necessarily imply an invitation 
to Judges, when they see reason to disallow future i 
interest, to refrain from stating these reasons, and 
obviously in the normal case it is highly desirable that 
the Judge should give his reason for disallowing such j 
future interest. 37 Pom. 326 (P. C.). Ref. (Findlay, \ 

j. C.) Md. Abdul Sattar v. Mt. Umraobi. 

106 I.C. 270 = A. I. R. 1928 Nag. 115. 
—S. 34—Interest, right to. 

-Post diem interest — No presumption in favour of 

or against—But creditor is entitled to damages. i 

Where there is no express stipulation for the pay¬ 
ment of interest after the due date the law raises no 
presumption either in favour of or against an implied 
intention to pay interest aftei the clue date. The deter¬ 
mination of the question rests entirely upon the interpre 
tation of the instrument; the mortgagee, however, is enti¬ 
tled to damages on account of the failure of the debtor 
to pay the debt at the stipulated time. The measure of 
damages would prima facie be the san e as the rate of 
interest stipulated for by the parties. There is no rule 
of law making the contract rate necessarily the measure 
of damages, and the Court has discretion to reduce the 
rate if it is found to be unusual. 17 All. 511 (P.C.) 
A.I.R. 1922 Lah. 254, (F.B.) Ref. (Scott-Smith and ' 
Fforde , //.) BUDHU RAM V. NI AM AT RAI. 

4 Lah. 406 = 75 I. C. 375 = 6 Lah. L. J. 72 = 

A. I. R. 1923 Lah. 632. 
—S. 34—Interest, what is not excessive. 

-Interest allowed at Re. 1-8 per cent, (compound) 

pendente lite as stipulated for in mortgage-deed is not 
excessive. ( Findlay , J. C .) RAM COPAL v. AM BA 
PRASAD. 113 I. C. 891 = A. I. R. 1929 Nag. 6. 

—S. 34—Interest when allowed. 

- Purchaser in auction Paying off prior mortgage 

is entitled to interest on amount paid. i 

Where a person discharges in good faith a piior 
mortgage in respect of the properties which he had 
purchased in court auction, that person is entitled to 
interest on the amount of the prior mortgage. The 
accidental circumstance, that he became the purchaser in 
court auction by payment of money, and as compensa¬ 
tion therefor, he happened to be in possession, does not 
in any way prejudice his right as a person entitled to 
the rights of the prior mortgagee whom he paid up. 
12 M. L. W. 101; 41 Mad. 513 and A.I.R. 1924 P.C. 
36, Rel. on. (Anantakrishna Ayyar, J.) PlCHAI 

Konar v. Narasimha Rama Iyer. 

31 M.L.W. 832 = A.I.R 1930 Mad. 471 = 


C. P. CODE (1908), S. 34—Interest when dis¬ 
allowed. 

58 M.L.J. 343. 

-Interest cannot be claimed unless written notice 

demanding it is given. ( Kinkhede , A.J.C.) SaRJa- 
BAI v. Yadeosa. 90 I. C. 58 = 

A. I. R. 1926 Nag. 64. 

- Court may award interest under S. 34 though it 

has ceased or is not , due for any reason. 

The very fact that it is within the discretion of the 
court to award interest or not, and to fix the rate of 
interest makes it manifest that it is a statutory power 
which does not relate back to the contract nor comprise 
the enforcement of any part of the contract between 
the parties. The law recognizes that in claims for 
money there may be considerable delay between the 
institution of the suit and the realization of his money 
for which delay the plaintiff may not be responsible. If 
the money is carrying interest by contract till the date 
of payment then probably no interest under S. 209 
(new S. 34) will be allowed but merely interest under 
the contract. But if the money carried no interest ab 
initio or for any reason had ceased to carry interest 
from and after the date of suit or some earlier date, 
then the Court may in a proper case apply S. 34. Where 
interest had ceased on account of rule of damdupat 
even before institution of suit, 

Held , that the court had the power of applying 
S. 34. ( Kinkhede , A.J.C.) MOTILAL RAMLAL v. RENI. 

78 I. C. 711 = A. I. R. 1924 Nag. 348. 

—S. 34—Interest when disallowed. 

-Where a lessee knowing that the lessor would 

not be able to put him in possession waits for three 
years and then institutes a suit for recovery of pos¬ 
session, he cannot justly claim an interest on the sum 
paid as premium by him or for the amount of rent paid 
at the time of the lease. (Mukcrji and Mallik , J J.) 

Ahamadar Rahman v . JaminiranjaN. 

57 Cal. 114 = A. I. R. 1930 Cal. 385. 

-The judgment debtor deposited the decretal 

amount in the Court intending the decree-holder to 
receive it only on giving security pending the appeal 
that was preferred by him. Decree-holder did not 
give security and consequently was not paid the money. 
The amount of the decree was reduced in appeal. 

Held, that the decree-holder could not claim interest 
on the amount since the date the deposit was made. 

Held further , that the judgment-debtor could not 
claim interest on the surplus amount deposited by him, 
because it was at his instance that the decree-holder was 
directed to receive the money only on condition of 
giving security : A. I. R. 1925 Bom. 313, Dist. (Jai 
Lai , /.) Sahib ram v. Ghulam Hussain. 

120 I. C. 423 = A. I. R. 1929 Lah. 316. 

-The Court cannot under S. 151 award interest or 

damages in lieu of interest on the decretal amount 
where no interest has been awarded by the decree. 
(Lcntaigne and Carr , J J .) MAUNG PE v . Ma HNIT. 

3 Bur. L. J. 58 = 821. C. 427 = 
A.I.R. 1924 Rang. 275. 

-Where the rate charged and decreed was 24 per 

cent, interest after decree was not allowed. (Harrison 
and Dalip Singh , JJ.) BULAKI MaL v . B. L. PES- 
RICHA. 109 L C. 416=A. I. R. 1928 Lah. 811 (1). 

-Although the award of interest pending suit is 

discretionary it should not ordinarily be refused in the 
absence of proper reasons. 23 C. W. N. 336, Foil. 
(Wadfgaonkar, A.J.C.) RAMDHAN v. PURUSHOTTAM. 

22 N.L R. 49 = 88 I. C. 699 = A. I. R. 1926 Nag. 109. 

-There is certainly no ground for granting inter¬ 
est where a co-sharer makes no demand for his share 
of the profits. (Batten, J.C.) MAKUNDRAM r. SHRI 
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C. P. CODE, (1908), S. 34—Interest when dis¬ 
allowed. 

Krishna. 19 N.L.R. 24 = 73 I. C. 142 = 

A. I. R. 1923 Nag. 197. 

-Redemption suit—Mortgagee persisting in un¬ 
warrantable claim—Interest disallowed. Decision up¬ 
held bv P. C. {Mr. Ameer Ah.') MOHAMMAD A LI 

Mohammad Khan v. q.\zi Ramzan all 

23 O.C. 150 = 24 C.W.N. 977 = 14 M.L.W. 710 = 
7 0.L.J. 350 = 58 1.0 891 = 69 1.0.65 = 

A. I. R. 1921 P C. 100. 

--In a suit for recovery of money representing the 

depreciation in the value of goods supplied, no interest 
can be claimed during the pendency of the suit as the 
amount is neither ‘debt’ nor sum certain within S. 1 but 
only unliquidated damages. {Muhrji and Fletcher , 

//.) Crewdson V. Ganesh Das Hari Bux. 

60 I.C. 288 = 32 C.LJ. 239. 

—-Discretion of lower courts will not be interfered 

with by High Court unless exercised unreasonably, 21 
O.C. 265, Ref. ( Stuart , C.J.and Misra, J.) KlDAR 
Nath v. Bhikham Singh. 92 I.C. 679 = 

13 O.L.J. 338. 

—S. 34—Money meaning. 

-The word “money” in the section should not be 

understood in the limited sense of an unascertained sum. 
The expression “decree for the payment of money” is 
very general and to give it due effect, it must be cons¬ 
trued as including a claim to unliquidated damages. 32 
C.L.J. 239, not Foil.; 32 Mad. 95 (F.B.) and (1913) 
M.W.N. 874, Foil. {Spencer and Venkatasnbba Kao, 
//•) RAMALINGAM Chettiar v. Gokuldas Ma- 
DAVJI & Co. 1926 M.W.N. 691 = 97 I.C. 871 = 

A. I. R. 1926 Mad. 1021 = 51 M.L.J. 243. 
—S. 34- Mortgage suit. 

-Question of interest is determined by O. 34 and 

not by S. 34. {Lord Phillitnore.) JAGANNATH Pra- 

sad Singh Choudhury v. Surajmul Jalal. 

54 Cal. 161 = 99 I. C. 686 = 25 A.L.J. 23 = 

‘ 4 O.W.N. 46 = 31 C.W.N. 390 = 
38 M.L.T. (P.C.^ 73 = 54 I.A.1 = 29 Bom.L.R. 752= 1 
45 C.L.J. 279 = 25 M L.W. 685 = 8 P.L.T. 173= ! 

A. I. R. 1927 P.C. 1 = 52 M L J. 373. 
S. 34 applies only to decrees for the payment of 
money and has no applicability to a suit brought by a 
mortgagee to recover the amount due to him on foot 1 
of the mortgage and a mortgage decree until it reaches 
the stage shown by S. 90 of the Transfer of Property 1 
Act. O. 34, R. 6, C. P. Code, cannot be said to be 
decree for money. {Tekrhand and Agha Haidar, //.) i 

Mangat Rai v. Babu .Singh. 8 Lah. 721 = 

9 L.L.J. 301 = 103 I.C. 437 = 28 P.L.R. 380 = 

A. I. R. 1927 Lah. 445. 

“ There is a discretion vested in the Court to de¬ 
cide whether interest should be allowed on the redemp¬ 
tion money from the date of the suit. Where the 
lower Court allowed interest after the date of the suit so 
as to make the total sum decreed for interest equal to 
the amount of the principal and then allowed further 
interest in case of default, on the total sum from the 

date fixed for payment under the decree un to actual 
realization at 6 per cent. 

Held, that plaintiff had no particular claim on the 
court to award him any further amount and that the 
award of interest was proper. {Macleod, C. J. and 
Coya/ee, /.) ACHYUT NARAYAN I<HARE v. RaMa- 

CHANDRA Keshav Ukidve. 27 Bom.L.R. 492 = 
q Q/i 87 L C - 719 = A. I. R. 1925 Bom. 302. 
0n nxen ^on In appellate decree—Effect. 

. Where as regards interest on costs, the first 
Court in Us judgment awarded to the defendants their 
costs with interest at the usual rate and the appellate 
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Court reduced the amount of costs to be paid to defen¬ 
dant and increased the amount due to the plaintiff, it 
is reasonable to suppose that the appellate Court consi¬ 
dered it unnecessary to award interest on costs, although 
it did not expressly say so. Under S. 34 (2) where a 
i decree is silent with respect to interest, the Court shall 
be deemed to have refused such interest. {Spnircr and 
' Dcvadoss , //.) SUBRAMANIAM P ATTAR v. P.K.V. 
SRIDEVI. 18 M.L.W. 686 = 75 1. C. 566 = 

33 M.L.T. 101 = 1923 M.W.N. 753 = 
A. I. R. 1924 Mad. 102 = 45 M.L.J. 687. 

—S, 34—No stipulation for interest. 

-Where money is due to the plaintiff but has not 

been paid through proper channel, the court may allow 
interest by way of damages even though there is no sti¬ 
pulation for interest in the contract. ( B.B. Ghose and 
S.A”. Ghose, //.) KUMAR CHANDRA v. NARENDRA 

Nath. 34 C.W.N. 121= A. I. R. 1930 Cal. 357. 
—S, 34—Rate of interest. 

-Court has power to award interest at the con¬ 
tractual rate from date of institution to judgment, 
{F ford e and Campbell, J J.) LAL SlNGH v. MUHAM- 
i MAD A li Khan. 96 I. C. 310 (Lah.). 

-The question of the rate of interest is a matter 

to be decided on the facts of each case. {Baker, J.C.) 

Daulatram v. Gulab Chand. 

76 I.C. 131= A. I. R. 1924 Nag. 346. 

-Although in the absence of evidence of custom 

24 per cent., per annum is a high rate, Small Causes 
Court has jurisdiction to grant it. {Rankin, /.) 

Rakhal Chandra Chatterjee v. Rohni Kumar 
! Chatterjee. 37 C. L. J. 399 = 74 I.C. 601 = 

27 C. W. N. 549 = A. I. R. 1923 Cal. 650. 

, —S. 34—Santhal Parganas Regulations. 

--The Santhal Parganas Regulation applies only to 

the interest to be decreed under the bond and does not 
limit the powers of a Court under S. 34, C. P. Code., 
to award interest on the decretal amount until 
realization : A. I. R. 1922 Patna 450, Foil. {Das and 
Foster, //.) BASUDEV BHAGAT r\ SHEIKH KaDIR. 

5 Pat. 433 = 1926 P. H. C. C. 282 = 96 I. C. 627 = 

A. I. R. 1926 Pat. 359. 
—S. 35. 

Appeal. 

Compensation. 

Cost as damages or debts. 

Costs—Meaning of. 

Discretion of Court. 

Interest. 

Jurisdiction. 

Mortgage suit. 

Parties. 

Reasons in writing. 

—S. 35—Appeal. 

- Appeal against order for costs acceptijig decision 

on main point is not competent. 

An appellate Court cannot be asked in effect to allow 
the lower Court’s decision on the main point of dispute 
in the case to stand and to say that for the purpose of 
costs it should be treated as a wrong decision. 

A suit was stayed with liberty to file another fresh 
suit in another place, saddling the plaintiff with the 
costs of the suit incurred by the defendants. The order 
was founded substantially on the ground that ihe suit 
was vexatious and oppressive and an abuse of the pro¬ 
cess of the Court. The plaintiff thereupon filed a suit 
at the other place but appealed against as much of the 
former Court’s order as directed him to pay costs. 

Held : that having accepted the stay order and acted 
under it the plaintiff could not challenge the grounds on 
which the order was made, and since those grounds 
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could not be challenged question of costs which involv¬ 
ed the consideration of these grounds could not l>e chal¬ 
lenged : 42 Bom. 327 and 16 Bom. 676, Dist. ( Marten, 

( .J. and Blackwell , /.) DlNANATH NAKPATRAI V. 

Divanchand. 32 Bom. L. R. 406 = 

A. I. R. 1930 Bom. 445. 

- Suit held not maintainable but another defendant 

substituted—Costs not awarded—Latter portion of order 
can be appealed against. 

The trial Court dismissed the suit with costs of de¬ 
fendant. The appellate Court held that the suit was not 
maintainable but ordered that another must be substitu¬ 
ted in place of the existing defendant. In doing so, the 
lower appellate Court deprived him of his costs which 
had been awarded by the trial Court and did not award 
him any costs in the appellate Court 
Held, that although he could not contest the order in 
so far as another party was substituted in his place, yet, 
he could appeal to the high Court in so far as he was 
deprived of his costs in the trial Court and was not 
awarded his costs in the lower appellate Court. 
{Mookerjec and Panton , J J.) AOKNT, B. N. ^ . RAIL¬ 
WAY Company v. Jagannath Agar walla. 

66 I.C. 903 = 34 C.L.J. 475-A.I.R. 1921 Cal. 156. 

- Costs—Appeal against order of costs when enter - 

tainable. 

Where a person’s suit is dismissed and where without 
filing an appeal against its dismissal he appeals against 
the order awarding costs, such appeal lies only where 
an order as to costs involves a matter of principle or 
where there has been no real exercise of discretion in 
making the order as to costs or where the order as to 
costs proceeds upon a misapprehension of fact or law. 
(■ Addison , /.) ARYA RAM v. HaRINDER SlNGH. 

114 I. C. 710 = A. I. R. 1930 Lah. 234. 
Land Acquisition Act (/ of 1894), Ss. 27 and 53 
— Collector's award upheld — Costs of Government 
refused by lower Court — S. 35— Held appeal — Lay for 
costs only. 

The lower Court upheld the Collector’s award but 
refused Government costs by explaining that the 
exaggerated demands of landowners were due to the 
uncertainty of the land market due to the boom and its 
aftermoth. There was nothing in the case inconsistent 
with the special provisions of the Land Acquisition 
Act. 

Held , that $. 35, C. F. Code., governed the case, and 
that the lower Court had exercised its discretion in 
violation of well-recognized principles of law and, 
therefore, an appeal lay for costs only : Cooper v. Whit- 
tingham, (1880) 15 Ch. D. 501 ; 27 Mad. 341 and 16 
Bom. 676, Kel. on. Upmann v. f orester. (1883) 24 Ch. 

D. 231 and Civil Service Co-operative Society v. General 
Steam Navigation Co. (1903) 2 K. B. 756, Ref. 
{Marten. C. /., and Murphy , /.) ASSISTANT COLLEC¬ 
TOR, Salsette tv. Damodardas Tribhuvandas 
Bhanji. 30 Bom. L. R. 1622=114 I. C. 397 = 

53 Bom. 178 = A. I. R. 1929 Bom. 63. 

-A question of costs cannot be allowed to be liti¬ 
gated in second appeal, where the two Courts below have 
taken the same view and when no substantial point on 
the merits arises in the case. ( Mukerji , /.) DaMO- 

dar Das v. Md. Ismail. 93 I.C. 1008 = 

A. I. B. 1926 All. 419. 

-After an appeal has been preferred to the High 

Court and an order has been made dismissing the 
appeal, the Court passing the decree appealed from is 
competent to deal with the matter of taxation of costs 
arising in the Court under the decree. 18 Bom. 542, 
Dist. {Maclead, C. J and Coyajee , /.) MAHADEO v. 

Secretary of State. 28 Bom. L. R. 560= 
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96 I. C. 515 = A. I. R. 1926 Bom. 367. 

-Question as to costs—Second appeal lies if 

question of law or principle is involved or discretion is 
exercised arbitrarily. (Addison, J.) NARAIN DaS v. 
KHUSHI RAM. 100 I. C. 598 = 27 P. L. R. 391. 

-Where lower Court has exercised discretion 

under S. 35, its order will not be disturbed in appeal. 
Costs to follow the event, and where the effect of order 
for costs is that onlv, no reasons to support it need be 
stated. {Ifalii fax, A. J. C.) SETH KlSANLAL z/. 
Ramchandra. 95 I. C. 446 (Nag.), 

-When respondents lodge a case, but do not 

appear at the hearing and the appeal was dismissed 
with costs, the costs should be paid to respondents 
down to the lodging of the case. {Mr. Ameer Ali.) 

Gajadhar v. Ambika Prasad. 

6L.R.P.C. 126 = 87 I.C. 292 = 

1925 M. W. N. 532 = 22 M. L.W. 306 = 

47 All. 459 = 41 C. L. J. 450 = 

27 B. L. R. 853 = A. I. R. 1925 P. C. 169 = 

49 M. L. J. 238 (P.C.). 

-No appeal lies against an order passed by a 

Judge directing how costs are to be taxed. ( Macleod, 
C.J. and Coyajee , /.) LaXMAN WAMAN v, SARASWATI 
Ganesh. 27 Bom. L. R. 692 = 89 I. C. 211 = 

A. I. R. 1925 Bom. 432. 

- Appellate Court will not interfere with discre¬ 
tion unless it is manifestly wrong. 

A Court has absolute discretion in the matter of costs 
and an appellate Court will not interfere with an exer¬ 
cise of discretion unless it has proceeded on a mani¬ 
festly wrong ground such as the application of an 
erroneous principle or a misapprehension of the facts. 
So long iis the discretion was in fact exercised, an 
appellate Court will not interfere simply because it 
would itself have exercised the discretion differently. 

2 Bom. L.R. 254, Foil. {Wazir Hasan and Simpson , 
A. J. Cs.) Ram Bhakos v. Rampal Singh. 

2 0. W.N. 901=911, c. 111 = 
A. I. R. 1925 Oudh 699. 

-Where the grounds of appeal were loosely drafted 

consequent on a misunderstanding or want of under¬ 
stating of the facts of the case, the Court disallowed 
the costs of the successful appellant and decreed the 
respondent’s costs to be paid by appellant. {Dalai, J. 
C. and Wazir Hasan. A. J . C.) SHEORAJ SlNGH v, 
M r. PHULBASA KUER. 28 0. C. 203 = 

85 I. C. 445 = A. I. R. 1925 Oudh 561. 

-Where the order appealed from was held not 

appealable but was held as bad on merits, the appeal 
was dismissed without costs. {Daniels and Boys, JJ.) 

Husain Bhai Belti Shah. 

46 All. 733=83 I. 0. 1035 = 
22 A. L. J. 706 = 5 L.R.A. Civ. 482 = 

A. I. R. 1924 All. 808. 

- Appellate Court will r^ erse order of leaver Court 

if passed without considering all circumstances . 

It may be a sound exercise of discretion to refuse 
costs where the suit is based on a state of law which has 
been afterwards altered either by statute or by the 
decision of a superior tribunal ; but this is so only if 
the party to whom the costs are to be awarded is res¬ 
ponsible for the litigation. Where there is an omission 
to consider the necessary circumstances then there cannot 
be a sound exercise of discretion, and the Appellate 
Court in that case can reverse the order as to costs 
{Macleod, C.J. and Crump , J.) KH1MCHANB NlROT* 
TAM I)AS V. SOBHAGCHANP BHAGI LAL. 

25 Bom. L. R 242 = 721. C. 324 = 
47 Bom. 559 = A. I. R. 192S Bom. 206. 
-An appeal against an order for payment of costs 
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alone will lie, subject to such restrictions, in respect of 
the value ot the subject-matter and so on, as are pres¬ 
cribed by the Code. The award of costs is a matter of 
discretion and an appellate Court will not interfere 
unless a matter of principle has been involved. ( Saun - 
■ders, J.C.) JALLALUDIN v. IBRAHIM. 63 I.C. 811 = 

4 U. B. R. 8 = A. I. R. 1921 U. B. 20. 
—S. 35—Compensation. 

- Limitation Act , 6'. 3. 

Where a point as to limitation was raised for the 
.first time in application for review, the party was allow¬ 
ed to raise it but was ordered to pay the costs of that 
application to the other party. {Lord P/nllimore .) 
JlJIBHOY N. SURTY v. T. S. CHETTYAR. 

6 Rang. 302 = 55 I.A. 161 = 5 0. W.N. 479 = 

109 I.C. 1 = 30 Bom. L. R. 842 = 
47 C. L. J. 510 = 26 A. L. J. 657 = 
32 C. W. N. 845 = 28 M. L. W. 207 = 
A. I. R. 1928 P. C. 103 = 54 M. L. J. 698 (P.C.). 
—S. 35-Costs as damages or debts. 

- Contract Act , Ss. 59 and 60 -Costs as debt. 

Where only portion of a decree is set aside as against 
the defendant, and the remainder cf the decree is not 
appealed against, then unless there is an express order by 
the appellate Court allowing the defendant to recover 
costs incurred by him in the first Court it must be held 
that these costs cannot be recovered, and did not con¬ 
stitute lawful debt within the meaning of Ss. 59 and 60, 
and the defendant is not entitled to appropriate any 
amounts paid by plaintiff towards them. {Cuming and 
Cammiade , //.) DwaRKA NATH MaNDAL v. SREE 
Gobinda CHOUDHARI. 104 1. C. 799 = 

A. I. R. 1927 Cal. 906. 

- Contract Act , S. 73 —Interest as damages. 

There is no such thing as a “Court rate ” of interest. 
What is usually so called is merely the maximum rate 
which the Court may order to be paid on the costs 
under S. 35. A rate of 6 per cent, per annum may in 
some cases be the appropriate rate of interest to allow 
for damages. ( Hallifax , A. J. C.) KlSHANLAL v. 
Bapu. 94 I.C. 971 = A.I.R. 1926 Nag. 363. 

—S. 35—Costs—Meaning of. 

Disciplinary action not permissible. 

Per Niamatullah , J. —S. 35 was not intended to 
confer any disciplinary jurisdiction on any Court a 
High Court which cannot acting under that section in¬ 
cluding award costs against a legal practitioner for 
what amounts to misconduct or other reasonable cause 
justifying the existence of disciplinary jurisdiction. The 
right to receive and the liability to pay costs under 
S. 35 must be treated like any other question in the 
case and no Court of appeal can ever be justified in 
making it a matter for consideration over the heads of 
the parties to the cases an action which has all the 
attributes of a disciplinary measure to which different 
considerations should apply. ( Mears , C. /., Sulaiman , | 

Boys , Banerji , Young , Sen and Niamatullah , JJ.) ! 

Shantha Nand v. Basudeva Nand. 

1930 A. L. J. 402 = A. I. R. 1930 All. 225 (F.B.). 
—35^-Costs—Connotation. 

* it ness resident abroad. 

A witness who resides abroad is entitled to the expen¬ 
ses of being brought to give evidence and also to subsis¬ 
tence money due during the period of detention, and the 
same principle applies to the case of a party where evi¬ 
dence is reasonably necessary and material for the 
puipose of his case and on his behalf: Howes v. Barber, 
(18o2) 18 Q. B. 588 ; Potter z/. Rankin, (1870) 5 C. P. 
M8 ; Lonergan v . Royal Exchange Co. (1831) 7 Bing 
725 and Ansett z/. Marshall, (1853) 22 L. J. Q. B. 118, 
Ref. {Rangnekar, /.) LANGLEY v. D’ARCY. 


C. P. CODE, (1908), S. 35—Costs—Award of. 

54 Bom. 62 = 1221. C. 121 = 31 Bom. L. R. 1020 = 

A. I. R. 1930 Bom. 24. 

- Failure to present case properly in trial Court — 

Costs in trial Court refused. 

Costs in the trial Court were refused to the successful 
appellant on the ground that it was due to his failure 
to present his case properly in the trial Court that judg¬ 
ment was given against him. {Ramesam and Cornish , 

//.) Raja Rama v. Fakruddin Sahib. 

31 M. L. W. 65 = 122 I. C. 504 = 1930 M. W. N. 16 = 

A. I. R. 1930 Mad. 218= 58 M. L. J. 210. 

-Unless there is a specific reference to any personal 

order for payment of costs, a decree for costs should 
not be interpreted to imply a personal decree for costs : 
20 All. 523 (F. B,) and 40 All. 109 Ref. {Wazir 
Hasan and Pullan , //.) JaGAL KlSHORE z/. JaG- 
MOHAN 1)ASS. 7 O. W. N. 138 = 

A. I. R. 1930 Oudh 167. 

-Diet money of plaintiffs who attended the Court 

but were not produced before the Court is correctly 
charged as cost where the number of witnesses is not 
excessive and where the defendant does not disclose the 
line of defence. But costs of document unnecessarily 
produced cannot be awarded. {Beunet and Iqbal 
Ahmad , JJ.) SHUJANDDIN KHAN v. MEHDI RAZA. 

118 I. C. 230 = A. I. R 1929 All. 873. 

Apart from the question of the onus of proof, it 
lies upon a party, whether he be plaintiff or defendant, 
to produce all such material documents relating to the 
suit as may be in his possession, even though no appli¬ 
cation has been made for their production by the other 
party. High Court would deprive party of costs for 
failure to do so , A. I. R. 1917 P. C. 6, Rel. on. {Sen 
and Weir, JJ.) MULCH AND NANDU MaL v. KaN- 
HAIYA LaL. 1929 A. L. J. 262 = 1121. C. 791 = 

A. I. R. 1929 All. 134. 

-Witnesses brought by a party at his expense from 

their place of residence and served at the place of suit- 
Court satisfied that expenses were reasonable—Court is 
entitled to include expenses in costs. {Jailal, J.) 

Ganga Bishen v. Murree Brewery Co. of 
Rawalpindi. 10 L. L. J. 401 = 109 I. C. 476 = 

A. I. R. 1928 Lah. 800. 

-Charges incurred in procuring attendance of 

witnesses whether summoned through Court or not, can 
be included. ( Jailal , /.) GANGA BlSHEN v. MURREE 
brewery. 10 L. L. J. 401=109 I. C. 476 = 

A. I. R. 1928 Lah. 800. 

-Where the plaintiffs did not properly represent 

their case before the Courts below, but were successful 
in appeal. 

Held , that they would not get any costs of the litiga¬ 
tion. {Jailal,J.) Rati Ram v. Tjrkha. 

104 I. C. 325 = A. I. R. 1927 Lah. 723. 
—S. 35—Costs—Award of. 

-It is the party’s business to direct the mind of the 

Court to the authorities which show him the right prac¬ 
tice, and if a party has failed to do this he should not be 
allowed costs although case is decided in his favour. 

{Coutts Trotter , C. J. and Viswanatha Sastri, J.) 
UMAMAHESWARA MUDALY v. Muniswami Mudaly. 

1926 M. W. N. 465 = 94 I. C. 306 = 

A. I. R. 1926 Mad. 642 = 50 M. L. J. 428. 

-Exaggerated claim for damages justifies award of 

proportionate costs. ( Schwabe , C. J.) KANDASWAMI 

Naidu v. Kanniah Naidu. 1924 M. W. N. 373 = 

78 I. C. 573=20 M. L. W. 60 = 

A. I. R. 1924 Mad. 692=46 M. L. J. 366. 

-The successful party is entitled to travelling 

expenses of the witness summoned by him as against 
:he unsuccessful party. {Greaves, J.) HaRA SunDaR 
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Majumdak v. Lahabara Singh. 67 I. C. 277 = 

A. I. R. 1923 Cal. 315. 

- Costs against several defendants . 

If costs are awarded against a number of defendants 
or a number of respondents without indicating the pro¬ 
portion in which these costs shall be borne by the 
different respondents, such an order is always taken to 
mean that the respondents, or the defendants, as the 
case may be, are jointly and severally liable for the 
costs and the order for costs may be executed against | 
any one of them, who will have a right of contribution 
against others in a case of this nature. ( Dawson Miller , 

C. J. and Mull if l\ J.) THE MlDNAPUR ZAMINDARY 

Co r. Mahan Marwari. 1923 P. H. C. C. 17 = 

70 I. C. 782 = A. I. R. 1923 Pat. 215. 

- Costs on Sferial scale should not be granted save 

in very exceptional cases. 

The suit does not cease to be an ordinary cause merely 
because witnesses are examined at inordinate length or 
because the true agreement between the parties has to be 
Spelt out of a lengthy correspondence. Costs are 
awarded, not as a punishment to the defeated party but 
as a recompense to the successful party for the expenses 
to which he had been subjected, i.c. for whatever ap¬ 
pears to the court to be the legal expenses incurred by 
the party in prosecuting his suit or his defence. The 
theory on which costs are now awarded to a plaintiff is 
that default of the defendant made it necessary to sue 
him, and to a defendant is that the plaintiff sued him 
without cause; costs are thus in the nature of incidental 
damages allowed to indemnify a party against the ex¬ 
penses of successfully vindicating his rights in court and 
consequently the party to blame pays cost to the party 
without fault. These principles apply, not merely in the 
award of costs, but also in the award of extra allowance 
or special costs. Courts are authorised to allow such 
special allowances, not to inflict a penalty on the 
unsuccessful party, but to indemnify the successful 
litigant for actual expenses necessarily or reasonably 
incurred in what are designated as important cases or 
difficult and extraordinary cases. No rigid definition of 
an important cause can be framed; the character of a 
case cannot be determined by any particular phase of it, 
but various factors such as the difficult and complicated 
nature of the questions of law and fact involved, the 
large amount in controversy, the length of time consumed 
in the trial, and like matters must be taker, into account, 
not separately but in the aggregate. Finally, even though 
a case may appear important or difficult and extra¬ 
ordinary, the Court is not bound to award costs on the 
special scale. Costs on the special scale (Scale No. 3) 
are not awarded except in very exceptional cases. 

( Mookerjec , A. C. J. and Fletcher , /.) M AN IN DR A 

Chandrae Aswini Kumar. 

48 Cal, 427 = 25 C. W. N. 297 = 60 I. C. 337 = 

A. I. R. 1921 Cal. 185. 
—S. 35—Costs—Determination of. 

-Where the appellate decree is silent as to costs 

the decree of the Trial Court is the guide to determine 
the costs. ( Rigg, J.) DALL DWARKADAS v. BURMA 
Railway Co. 10 L. B. R. 280 = 62 I. C. 299 = 

13 Bur. L. T. 173. 

- Interest on costs. 

Interest should not be allowed until the costs have 
actually keen incurred. A judgment decreed a certain 
sum in favour of plaintiff with proportionate costs and 
future interest from the date of suit till realization at 
one per cent, per month. Held the interest was pay¬ 
able only on the principal sum and not on the costs. 

( Chevis , /.) Uttam Chand v. Bilamal. 

60 I. C. 345 (Lah.) 
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—S. 35—Costs—Expert witness. 

-An expert witness who has conducted elaborate 

and technical experiments ought to be allowed special 
expert fees as part of the costs in the case. ( Tzuomey , 

C. J. and Young , /.) RANGOON MUNICIPAL COM- 

mittee v. Burma Railways Co., ltd. 

10 L. B. R. 203 = 591. C. 823 = 

13 Bur. L. T. 62. and 136. 

—S. 35—costs, refusal. 

- When party trying to profit by his fraud. 

The matter of costs is always a matter of discretion! 
for the Court, and that discretion cannot be said to have 
been improperly exercised in refusing costs to a party 
who was endeavouring to profit by his own fraud. 

(i Wallace , /.) NARASIMHAM NARASINGA RaO. 

123 I. C. 39 = A. I. R. 1930 Mad. 707. 

—S. 35—Discretion of Court—Appeal. 

-Costs are discretionary—High Court will not 

interfere unless order for costs is irregular. {Simpson, 

A. J. C .) Gobind Prasad v. Narbhir Singh. 

90 I. C. 577 = A. I. R. 1926 Oudh 35. 

-The Court which tries a suit has full power to. 

determine by whom the costs are to be paid. Where this 
discretion was exercised with care, the Appellate Court 
ought not to interfere with such discretion. {Walmslty 
and B. B. Ghose , J J.) RaKHAL CHANDRA MONDaL 
V. Gour Gopal Dutta. 42 C. L. J. 137 = 

90 I. 0. 486 = A. I. R. 1925 Cal. 1085. 

-Where a redemption suit was decreed by the 

Trial Court and the appellate Courts but in second ap¬ 
peal the defendant’s costs of the suit were claimed on 
the ground that he was not guilty of any mis conduct. 

Held that as the point had never been raised before 
the lower Appellate Court, he was entitled only to the 
costs in the trial Court. {Ramesam, J.) RaTNAM 

Pill a i v. Kamalambal ammal. 

48 M. L. J 213 = 21 M. L. W. 252 = 86 I. C. 793 = 

A. I. R. 1925 Mad. 778. 

- Presidency Small Cause Courts Act , S. 22. 

The Appeal Court, while setting aside a decree passed 
by the lower Court before which the question whether 
S. 22 of the Presidency Small Cause Courts Act applied 
was not relevant owing to the decision being in favour 
of the plaintiff, has discretion to disallow costs to the 
defendant in the lower Court. ( Macleod , C.J. and Shah. 

J.) M. R. Mehta & Co. v. Joseph Heureux. 

48 Bom. 531 = 26 Bom. L. R. 382 = 80 I. C. 766 = 

A. I. R. 1924 Bom. 422. 

-Where a reasonable discretion has been exercised 

by the lower Court, the High Court will be slow to in¬ 
terfere. ( Daniels , A.J.C.) RAJENDRA NARAYAN v . 

Ghafoor Khan. 73 I.C. 307 = 

A. I. R. 1924 Oudh 110. 

-Discretion of Lower Court properly used—No 

appeal lies. {Marten and Pratt , //.) SHRIDHAR 

Kaxman dhekne r. Janardhan Bapuji 
LU rawde. 721. C. 993 = A. I. R. 1923 Bom. 37. 

- Court must make some order as to costs—Failure 

to do so can be corrected in appeal. 

Section 35 must be construed to impose upon the 
Court a duty that it shall award costs or make some 
direction as to costs. The failure of a Court to make 
any direction could no doubt he remedied by way of 
review but it is equally open to a party to appeal against 
a decree which fails to make provision for costs. The 
failure to make such a provision amounts to a failure to 
comply with the law and as such is open to correction in 
appeal. There is no distinction made by the law lie- 
tween pleas based on facts and pleas based on law so far 
as the apportionment of costs is concerned. ( Ashworth , 

J. C .) Ram Kishan Das v . Jagannath Prasad. 
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€. P. CODE, (1908), S. 35—Discretion of Court—] C. P. CODE, (1908), S. 35—Discretion of Court- 
Appeal. Proportionate costs. 


25 0.C. 385 = 10 O. L. J. 20=73 I. C. 222 = 

A. I. R. 1923 Oudh 155. 

-Where the reasons given by the Munsif for the 

order as to costs were good and the Subordinate Judge 
gave no reason whatsoever for interiering with the 
exercise of the discretion by the Court of first instance, 
High Court interfered. ( Wazir I/asan, A. J. C.) 

Ragho Pershad v. Secretary of State. 

9 O. L. J. 629 = 27 O. C. 64=74 I. C. 369 = 

A. I. R. 1923 Oudh 114. 
-Plaintiff sued defendant for settlement of ac¬ 
counts due by the late father of the defendant who 
pleaded not merely that he was not personally liable 
but raised every other plea that could be thought of. 
The Court directed that as the defendant raised all 
sorts of pleas which had been decided against him the 
•defendant was personally liable for costs. 

Held, the reasons given by the Lower Court for 
making defendant personally liable for costs are per¬ 
fectly sound. The Courts have discretion to make such 
orders as to costs as they think fit and unless that dis¬ 
cretion is exercised unreasonably, an Appellate Court 
should not interfere. ( Chevis, /.) JHANWAR DaS v. 

Bodh Raj. 4Lah. L.J. 210 = 

60 I.C. 862 = A. I. R. 1922 Lah. 229. 
—S. 35—Discretion of Court—Facility to party. 

-A Court ought to give the successful party such 

costs as are necessary to enable him to place his case 
properly before the Courts. ( Maclcod, C.J ., Pratt and 
Fawcett, JJ.) JAGANNATH VaSUDEO PANDIT, In re. 
45 Bom. 1177 = 61 I.C. 271 = 23 Bom. L. R. 189 = 

A. I. R. 1921 Bom. 71. 

—S. 35—Discretion of Court—Interlocutory pro 
ceeding. 

-Where in an interlocutory proceeding costs were 

•ordered to be costs in the cause and a decree is ulti¬ 
mately passed in favour of one side or the other for the 
■costs, the costs of the interlocutory proceeding must be 
•deemed to be included in the final order where the 
Judge does not expressly exclude them. ( Maclcod, C. J. 
and Shah, J.) GlVABHAI PlTAMBHERDAS V. TEJA 
Sam a. 26 Bom. L. R. 282 = 80 I.C. 263 = 

A. I. R. 1924 Bom. 398. 
—S. 35—Discretion of Court—Interpretation. 

Rule 1 (3) does not impose an unavoidable obli- 
.gation on the Court to award costs in all cases. The word 
“ shall,” as used in the context, is merely directory and 
not mandatory. This rule has not the effect of divest¬ 
ing the Court of discretion vested in it by S. 35. (IVazir 
Hasan and Simpson, A. J. Cs .) Ram BHAROS v. 

Rampal Singh. 2 O. w. N. 901 = 

91 I.C. 111= A. I. R. 1925 Oudh 699. 
—S. 35—Discretion of Court—Plea. 

- Allahabad High Court Rules, Ch. 21, R. 1. 

It is bad practice to allow an appellant who has 
taken no objection to an award of costs against him 
in the lower Court to go to the High Court and argue 
that point there. ( Mears, C.J. and Piggott, J.) JAINI 

Lal v. Firm Durga Prasad Dad Dayal. 

75 I.C. 627 = A. I. R. 1923 AU. 334. 

—S. 35 -Discretion of Court—Principles. 

-— - Suit for libel. 

Even in a suit for damages for alleged libel making a 
claim for an amount much higher than that which the 
Court in the circumstances of the case might think fit to 
•grant him, the costs are in the discretion of the presiding 
Judge. (TekChand and Agha Haidar, J J.) DINA 

Hath z. Sayad Habib. 10 Lah. 816= 

117 I.C. 884 = A.I.R. 1929 Lah. 129. 


—S. 35. 

--Where the lower appellate Court uses its discre¬ 
tion with regard to costs with due care though differing 
from the trial Court, the High Court will not interfere 
with it unless the order is demonstrably wrong. ( Stuart , 
C. J. and IVazir Hasan and Pul l an, J J.) RaGHU- 
NANDAN v. MOTI 1<AM. 6 6. W. N. 689 = 

119 I. C. 449 = A. I. R. 1929 Oudh 1929. 

-—The costs incurred before the arbitrator or 

umpire cannot be regarded as the costs of “a proceed¬ 
ing in the High Court ” but are costs of a tribunal 
unconnected with Court. Where the Court holds that 
there is no valid reference to arbitration, it has no juris¬ 
diction to pass an order as to costs of the award. 
(Ramcsam and Jackson, JJ.) ARUNACHALA Iy.AH v. 

Louis Dreyfus & Co. 1928 M. W. N. 228 = 

27 M. L. W. 803= 109 I. C. 175 = 
A. I. R. 1928 Mad. 370 = 54 M. L. J. 580. 

■ Awarding greater or less costs than are normally 
applicable to a particular suit—Reasons should be 
stated. ( Findlay, J. C.) VeNKaT RaO v. COLLEC¬ 
TOR of Nagpur. 108 I. C. 740 = 

A. I. R. 1928 Nag. 171. 
Suits based on immoral contracts—Costs should 
not be allowed. (Aston, A.J.C.) M'f. MARIAM BEGUM 
v. Mt. MUNGI. 113 1.0.366 = 

A. I. R. 1928 Sind 173. 

It is not proper to disallow costs to the success¬ 
ful party on the ground that some evidence adduced by 
that party is false, though if the time of the Court is 
wasted by false or unnecessary evidence the Court 
would be justified in refusing costs to the successful party. 
(Devadoss, J.) LaKSHMINARASAKaJU <v. VenKATa- 
RAJU. 100 I.C. 224 = A. I. R. 1927 Mad. 474. 

-The principle involved in awarding costs is that 

costs follow the event and that the successful party is 
entitled to get his costs unless it has been shown that 
there is some very good reason why he should bear his 
own costs. (Macleod, C. J. and Cruvip, J,) VlTHAL 

Yeshwant v. Shivappa Mullappa. 

47 Bom. 637 = 25 Bom. L. R. 323 = 72 I. C. 659 = 

A. I. R. 1923 Bom. 265. 

-—S. 35 deals with costs and vests them in the dis¬ 
cretion of the Court, with fuli powers to determine by 
whom and to what extent such costs are to be paid. It 
further provides that when the Court directs that any 
costs shall not follow the event, the Court shall state its 
reasons in writing. The Court in exercising its dis¬ 
cretion should state the principles upon which that dis¬ 
cretion was exercised. Such a discretion of the lower 
Court may be interfered with where there has been 
violence of any established principle, misapprehension 
of facts, or no real exercise of discretion. (Walsh J ) 
Hakim Zahur ahamad v. Fateh Ui.lah. 

O or 64 I-C. 962 = 3 U. P. L. R. (All.) 55. 

S. 35—Discretion of Court — Proportionate 
costs. 

Per Sulaiinan, Banerji and Sen, JJ.— The 
mere fact that the plaintiff or the applicant has asked 
for more than he can get does not give the Court any 
discretion to refuse to grant even that part of the relief 
asked for to which he is entitled and to make his advo¬ 
cate to pay the costs personally. Courts exist for doing 
justice and not forcing any discipline against litigants. 
(Mears,C.J., Sulaiman, Boys, Baner/i, Young, Sen and 
Niamatullah, JJ.) SHANTHA NAND v. BaSUDEVA 

NaNd - 1930 A. L. J. 402 = 

A.I.R. 1930 All. 225 (F.B.). 
- Costs i?i maintena7ice suits. 
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c. P. CODE. (1908), S. 36—Discretion of Court- 
Proportionate costs. 

It is not possible to foretell or predict accurately the 
amount of maintenance that a person will be entitled to 
in the opinion of the Court. What the Courts there¬ 
fore have t ) look into in such circumstances, while 
awardin'' costs, is to see whether there was any prima 
facie excessive or exaggerated claim made in the plaint. 
(Anantakrishna Ayyar\ /.) (KKTHIREDDl) KODANDA 
RAM Rl'DDl : • ( KETHI REDDl) CHENCHAMMA. 

A. I R. 1930 Mad. 479. 

_j n a ease where it is extremely difficult for the 

plaintiff to value his claim at a particular figure, he is 
entitled to hi> full costs and not merely proportionate 
costs. (Sen and Xiamatullah, JJ.) RAHIM R.AKHSH 
-• BaCHCH\LML. 51 All. 509 = 1929 A.L.J. 303 “ 

115 I. C. 458 = A.I.R. 1929 All. 214. 

_It is very difficult to assess a claim for moral 

damages, and therefore it is hardly right to order pro¬ 
portionate costs. (Philli ps tint/ Mad ha i ‘an J\a />, J J •) 
('HENNA BaSARPA v. SANKARA BH.ARATHl S\\ AMI 

G aRU 29 M. L. W. 604 = 1929 M.W.N. 341 = 

119 I. C. 149 = A.I.R. 1929 Mad. 493. 

-Where a suit has been overvalued the plaintiff is 

only entitled to costs as taxed in a suit valued at proper 
valuation. (Rupehand Bilaram . A. J. C.) 1 HE 

Secretary of State for India Dinshaw 
Nayroji. 87 I. C. 1002 = A I.R. 1925 Sind 275. 
—S. 35—Discretion of Court—Result. 

-The ordinary rule is that costs should follow the 

event unless there is some ground which would be suffi¬ 
cient to deprive the successful party of his costs. ( Deva - 

doss ,./.) Arunachallam Chettiar 7-. Namak- 
kal Union Board. 27 M. L. W. 841 = 

110 I. C. 5 = A. I. R 1928 Mad. 346 = 

54 M. L J. 603. 

-The ordinary rule that the costs should follow 

the event may be departed from in a proper case 
according to its circumstances. (Maeleod, C. J. and 
Coyajee. /.) SASSOON ARDF.SHIR. 

28 B.L.R. 126 = 98 I. C. 358 = A.I.R. 1926 Bom. 189. 


— -Ordinarily costs should be awarded to parties I 

according to success or otherwise in litigation. (Greaves 
and Chakravarti, JJ.) NlBARAN CHANDRA ROY v. 
Nabin Chandra Roy. 40 C. L. J. 504 = 

85 I.C. 127 = A.I.R. 1925 Cal. 297. 

--Costs generally abide the result and if the plain- I 

tiff’s suit is practically decreed in full, costs should be 
awarded to him. (Moti Sagar, J.) AGHA MUHAMMAD 1 
JODH Singh. 77 I.C. 416 = A.I.R. 1923 Lah. 513. 

— -Costs generally abide the result, if no valid 

reason has been assigned as to why an exception should 
be made in a case. (Moti Sugar, J.) DES RAJ 
Sawhuny v. Frays Motor Works. 751. C. 64= 

A. I. R. 1923 Lah. S02. 

--Costs not following the event amounts to erro¬ 
neous exercise of discretion and there L an interference 
on appeal. (Walsh, /.) HaKIM ZAHUR AHMAD 7-. 
FATEHULLAH. 611. C. 962 = 3 U. P. L. R. (A.) 55. 

_Where it was found that the suit was rendered 

inevitable by reason of the gross mismanagement of i 
the trust estate by the appellant the lower Court was 
held to be right in directing the appellant to pay the 
costs of the suit. (Das and Bueknill, J J.) MAHOMED 

Wahab Hussain v. Sykd abbas Hussain. 

4 P. L. T. 326 = 71 I.C. 280 = 
A. I. R. 1923 Pat. 420 

— S. 35—Improper. 

- Joinder as parties—Order regarding costs. 

Where parties are nnnece* snrily impleaded at the in¬ 
stance of the defendant the Court can direct the latter to 
pay the costs of the added parties. ( Ramesatn , /.) 


C. P. CODE, (1908), S. 35—Parties—Appellant. 

Sivaramakrishna v. Sankaranarayana. 

(1930) M. W. N. 679. 

—S. 35—Interest. 

- Claiming high rate of interest. 

A Court disallowing costs on the ground that the 
interest claimed is very high, exercises a very proper 
discretion. ( Daniels , A. J. Cf) FAZAL AZIM v. Lala 
GlRDHARI Lal. 9 0. L. J. 442 = 69 I. C. 657 = 

A.I.R. 1923 Oudh 8. 

—S. 35 — Jurisdiction. 

-If an objection as to jurisdiction of Court not 

raised in the first Court, is successfully taken in the High 
Court, the High Court has jurisdiction not to allow 
costs. (Dalip Singh , /.) ATTOCK OlL C'O. v. ABDUL 
Majid. 1181. C. 533 = 

A. I. R. 1929 Lah. 246 (1). 

— S. 35—Mortgage suit 

- Claim for costs — Character. 

The costs in a mortgage suit are not to be treated as 
independent claims by the mortgagee irrespective of 
the rights under the mortgage ; but such costs should 
form part of the amount decreed in the mortgage suit 
co be realized in accordance with the procedure laid 
down in the Code. It makes no difference if the order 
for costs was passed before the final decree was drawn 
up. 

The costs awarded in a mortgage suit follow the 
character of the amount decreed in the suit and form 
part of the entire decretal amount to be realized from 
the mortgaged properties. 35 Cal. 431 ; 20 All. 528 
(F. B.); 40 All. 109 and 30 Mad. 464, Foil. (Suhra- 
wardy and Graham , JJ.) MaHARAJ BAHADUR SlNGH 
DUGAR r. BaSIRUDDIN AHAMAD. 

41 C. L. J. 607 = 93 I. C. 364 = 
A. I. R. 1925 Cal. 1135. 
—S. 35—Parties-Administration suit. 

-The correct course in administration suits, when 

orders for costs are made, is to make them in such a 
form that the person who has not encumbered his share 
shall be relieved as far as possible in the matter of 
costs created by the fact that another co-sharer has as¬ 
signed or encumbered his share. Greedy v. Lavender, 

(1848) 11 Beav. 417, Rel. on. (Rankin, C. J. and B. B . 

Chose, J.) National Insurance Co., ltd. v. 
Nissim Abraham Gubay. 56 Cal. 447 = 

119 I. C. 21 = A. I. R. 1929 Cal. 477. 

—S. 35—Parties—Alienees. 

- Reversioner's suit. 

In the suit, in which a reversioner plaintiff im¬ 
pleads various alienees as party defendants, if the judg¬ 
ment should go against the alienees, it is the established 
practice and in consonance with the reason of the thing 
that any costs that may be allowed to the plaintiff 
should be, so far as each set of defendants is concerned, 
proportionate to the value of the property in which such 
set of defendants may be interested. (Srinivasa 
Ay ya ft gar, J.) RANGANATHA THATHACHARIAR v . 

Rajagopalachariar. A. I. R. 1928 Mad. 16. 

—S. 35—Parties—Appellant. 

- Pri nei pic s. 

Where a lower Court decides a case relying 
upon cases generally regarded as authority for the 
proposition accepted by the Court and subsequently a 
different pronouncement is made which either dissents 
from or explains away previous rulings and the decision 
is reversed on the basis of that ruling the party’ success¬ 
ful in the Court below should not be saddled with costs 
of the appeal or revision. ( Niamatullah , /.) llT SlNGH 
V. Daulatia Tamta. A. I. R. 1930 All. 167. 

-Costs ordered to be borne by the successful 

I appellant because his conduct in the case did not appear 
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C. P. CODE, (1908), S. 35—Parties—Appellant. 

to have been at all creditable or straightforward. 
(Phillips and Reilly , //.) B. ISWARAYYA v. (SWAR- 
NAM) ISWARAYYA. 1929 M. W. N. 831 = 

31 M. L. W. 97 = A. I. R. 1930 Mad. 154 = 

58 M. L. J. 29. 

-Where a trial Court leaves the parties to bear 

their own costs, and one of them appealed from such 
order while the other does not, the appellate Court 
cannot make the former pay the costs of the latter in 
the trial Court. (Jai Lai , /.) FAIZ ALI z. Mt. 
ASHRaF KHATUN. 30 P. L. R. 600 = 

118 I. C. 464 = A. I. R. 1929 Lah. 177. 

- Privy Council Appeal. 

W here a party obtained leave to appeal to the 
Privy Council, but took no steps to prosecute the 
appeal after the record reached there, and the appeal 
was thus dismissed for non-prosecution. 

Held , that the respondents were entitled to the costs 
incurred by them in the High Court on the petition to 
obtain a certificate for leave to appeal. ( Macleod, C. J. 
and Crump, /.) VALLABHDAS KANJI v. RaNCH- 
HORDAS MATHRADAS. 27 Bom. L. R. 699 = 

89 I. C. 213 = A. I. R. 1925 Bom. 471. j 

-When one of the plaintiffs refused to appeal and 

was made a respondent by the plaintiff who appealed 
and was misstated in the decree as appellant, 

Held , both plaintiffs were entitled to costs of the 
Court of the first instance, but plaintiff-appellant alone 
was entitled to costs in the first appellate Court and in 
the High Court. ( Piggott and Walsh , //.) HaRDEO 

Prasad v . Damodar Prasad. 20 All. L. J. 980 = 

711. C. 424 = 4 L. R. A. (Civ.) 53= | 

A. I. R. 1923 All. 119. j 

Where the Privy Council could have finally decid¬ 
ed the suit but was not permitted by the appellant to 
do so who insisted on the Privy Council confining 
itself to the question of procedure, 

Held , that though the appellant had succeeded on the 
question of procedure, yet the costs should be reserved 
and might even be awarded against him even if he 
ultimately succeeded. ( Lord Buckmaster.) BHaIDAS 
ShivdaS v. Bai Gulab. 48 I.A. 181 = 45 Bom. 718 = 

23 Bom. L. R. 623 = 33 C. L J 488 = 
19 A. L. J. 409 = 25 C. W. N. 605 = 
14 M. L' W. 7 = 1921 M. W. N. 408 = 
60 I. C. 822 = A.I.R. 1921 P. C. 6 = 40 M. L. J. 619. ! 

—S. 35—Applicant. ! 

--Revision due to carelessness of applicant—Ap- j 

plicant though successful should pay costs. ( Dulip 
Singh, J.) LACHMAN D.4S NaTHOLI MaL v. SHAM- 
ASUDDIN. 115 IC. 23 = A.I.R. 1930 Lah. 240. 

- /nterlocutory Application , 

When the Judge either in Chambers or on motion 
makes an order that the costs of application or motion 
shall be costs in the cause, he makes an order that 
those costs should be received by the party who gets 
the general costs of the action, and it is not open to 
the Judge who hears the case to interfere with that 
order. 25 Bom. 230. Overruled. Where in the orders 
in Chambers for the examination of one witness 
de bette esse and the examination of another witness on 
commission, it was ordered that the costs should be 
costs in the cause. Held , that the Judge who heard the 
case had no jurisdiction to interfere with those orders 
whereby those events became part of the general costs 
of the action to which the successful defendants were 
entitled, although it would have been open to the 
Judge to have held that the defendants by their conduct 
were not entitled to the whole of the costs of the action. 


' C. P. CODE, (1908), S. 35—Parties—Guardian ad. 
| litem. 

(Macleod, C.J. and Coyajee, /.) AMERICAN TRADING 

Co. z/. Bird & Co. 50 Bom. 430 = 

28 Bom. L.R. 1283= 97 I.C. 133 = 

| A.I.R. 1926 Bom. 596.. 

—S. 35—Parties—Charitable Society. 

-Where a philanthropic .Society unsuccessfully 

sought to be made a guardian of a minor’s property and 
claim co>ts which cannot be regarded as expenses either 
as on account of necessaries or as having been incurred 
for the welfare of the minor or for protection of his 
| estate the society is not entitled to the costs. ( Makerji 
, and Cultra , //.) S. M. ASALATA ROY v. SOCIETY 

, FOR P. C. I. 51 C.L,J. 272 = A.I.R. 1930 Cal. 397. 
—S. 35 -Parties—Defendant. 

|-The plaintiff has to prove his case, and when he 

fails to prove it, the defendant is entitled to his costs 
without his being required to prove that the case is a 
j false one ; and the mere fact that the case is not 
| entirely false is not a good ground for disallowing 
1 costs to defendant. (Martineau, /.) RaJADA v. BARU 

MaL. 27P.L.R. 254= 97 I.C. 795 = 

A.I.R. 1926 Lah, 464 (2).. 

--When the plaintiff institutes a suit against a 

party who shows that he is in no way liable to be sued 
and the suit fails, the defendant should get his costs. 
(Spencer and Ramesam , //.) SECRETARY OF STATE 
V. SOMAYYA 24M.L.W. 378 = 97 I.C 847 = 

A.I.R. 1926 Mad. 1084 = 51 M.L.J. 446.. 
Several defendants . 

Where plaintiff’s suit is dismissed each defendant is 
entitled to costs taxed on the basis of the suit valuation 
and not on the basis of what each defendant’s interest 
might be in the suit itself. (Macleod , C. J. and 
Coyajee . /.) L.AXMAN WAMAN v. SaRASWaTI 
GaneSH 27 Bom. L.R. 692= 89 I.C. 211 = 

A.I.R. 1925 Bom. 432,. 

- Defendant absent need not be exonerated — Antece¬ 
dent^ conduct of parties should be looked into. 

There is no rule of law that because a suit or appeal 
is heard ex parte, the successful plaintiff or appellant 
is not entitled to costs against the absent defendant or 
respondent. The case would be different if the defen¬ 
dant would appear at the trial and state that he had 
no interest in the litigation, thut there was no cause of 
action as against him, that he did not dispute the alle¬ 
gations of the plaintiffs in the plaint and that he 
should consequently be discharged. The Court while 
awarding costs is not confined to the consideration of 
the defendant’s conduct in the actual litigation itself,, 
but may also take into consideration matters which 
led up to and were the occasion of that litigation ; in 
other words, to look at the antecedent conduct of the 
defendant which led to the apparent necessity for the 
plaintiff’s instituting the suit. (Mookerjee and CJiotzner 

JJ•) Upendra Narain roy v. Biswfswar Roy 
Chowdhry. 29 C.W.N. 297=86 I.C. 321 = 

A.I.R. 1925 Cal. 569. 

—S. 35—Parties—Estate. 

- Vague Directions. 

Where it is the fault of the testator in making 
the testamentary directions vague or uncertain in law 
or fact, that is responsible for a litigation, the costs of 
all parties should be awarded out of the estate. (Rup- 
chand Bilaram , A.J.C.) SHAMBAI v. GovaRPDaN. 

19 S.L.R. 220 = 78 I.C. 249 = 
A.I.R. 1925 Sind 195. 

—S. 35-—Parties—Guardian ad litem. 

-The words “ by whom ” in S. 35 are wide 
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35—Parties—Guardian ad 
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C. P. CODE, (1908), S. 35—Parties—Plaintiff. 

—S. 35—Parties—Misconduct. 

-(Per Sulaiman Batterjt and Sen, JJ.) No doubt 

S. 35 as it now stands has a wider scope and authorizes 
a Court in appropriate cases to make an order as to 
costs against a person who is strictly speaking not a 
party to the litigation. But the section has nothing to 
do with the misconduct of advocates. Cases of con¬ 
tempt of Courts stand on a separate footing and are 
not within the scope of the section, as inferior Courts 
have no jurisdiction to punish for contempt of Court 
in cases not falling within Penal Code, but under this 
section Court can order payment of costs by any person 
who is really responsible for those costs, that is, has 
been the cause of those costs having been incurred, 
whether he is a party to the suit or not and whether 
those costs have been directly occasioned like commis¬ 
sion or omission. (Wears, C. J. Sulaiman, Boys, 
Banerji , Young, Sen and Niamatullah,JJ.) SHANTHA- 
NAND v. BASUDEVA NaND. 1930 A. L. J. 402 = 

A. I. E. 1930 All. 225 (F.B.). 

—S. 35—Parties—Mortgagee. 

-Where the defendant mortgagee contests the suit 

on the ground that the transaction is a sale and not a 
mortgage, the ordinary rule as to the award of costs to 
mortgagee, will not apply. (Shah Ag. C. J.) SHIV- 

basapa Ningapa v. Balapa Basapa. 

25 Bom. L. E. 1209 = 811.C. 673= 

A. I. E. 1924 Bom. 172. 

—S. 35—Parties—Partition. 

-The general rule is that in partition suits parties 

should have their own costs, except with regard to the 
institution fee which should be borne proportionately by 
all the parties. (Maclecd, C. J. and Crump, /.) 

Kasturi bhai Nanibh.m v. Bai Mahalaxmi. 

771.C. 914 = A. I. E. 1923 Bom. 464. 

—S. 35—Parties—Plaintiff. 

-Where in an application by plaintiff to the 

revenue authorities for partition of land the defendant 
I sets up exclusive title to the land on the basis of a pri¬ 
vate partition and repeats the same in the civil Courts 
but fails to substantiate it, there is no reason why the 
plaintiff who was driven to Court by the unjustifiable 
action of the defendant, should not be allowed the costs 
of the suit. ( Tekchand . /.) SaNSARCHAND v. UGGAR- 

Sain. 116 I. C. 717 = A. I. E. 1930 Lah. 229. 

i 

-In every partition case before a suit can be ins¬ 
tituted there must be a demand and a final refusal, 
i Where therefore there is a demand and refusal but the 
i defendants take no further steps to contest the plaintiff’s 
case, the plaintiff is not entitled to costs up to passing 
of preliminary decree. 34 Cal. 878; 42 Cal. 451 and 12 
C.L.J. 346, Rel. on. (Ad a mi and Kul want Sakay, JJ.) 

promotho Nath r. Bipin Bihari. 

11 P. L. T. 233 = A. I. R. 1930 Pat. 336 

-Commission for taking accounts—Plaintiff suc- 


C. P. CODE, (1908), S. 

litem. I 

enough to knclude next friends and guardians of minor 
plaintiffs and defendants. An order as to costs can 
therefore be maue against a guardian W-Z/Vcw even If | 
he is not a party to the suit : 8 Bom. 391, Rel. on ; 

3 Mad. 263, I list. Morgan v. Morgan, 12 T.L.R. 199 
and A.I.K. 1928 Mad. 590. Ref. (Kamesam and Jack- 

son, JJ.) VELLAMMA v. SURYANARAYANAMUR1HI j 

1929 M.W.N. 545 = A.I.R. 1929 Mad. 782. • 

—S. 35 —Parties—Guardian. 

_Where during the pendency of a suit the minor 

becomes major, but the guardian continues to represent 
him and tlie parties continue the old stale of affairs the ; 
guardian is liable for costs. (Kamesam and Jackson, 

JJ.) NI I TALA VELLAMMA V. NIITALA SURYA- 
N A k AVAN AM U RTHY. 

1929 M.W.N. 545 = A.I.R. 1929 Mad. 782. 

-Under S. 35 there is no reason why a guardian 

ad litem should not be made to pay costs if he is a 
party to the suit. O. 32, R. 11, is a special provision 
whereby a guardian ad litem who is not on record may 
be ordered to pay costs and cannot be said to restrict 
the provisions of S. 35 so far as they relate to parties 
on record. (Phillips and Devadoss. JJ.) KRISHNAYYA 
RAMMAYYA. 1928 M.W.N. 318 = 1101.0. 310 = 

A.I.R. 1928 Mad. 590. 

—S. 35—Parties—Husband. 

--Divorce—Husband must pay wife’s costs even if 

her defence fails. (It'alsh and Stuart, JJ.) PaRTICK 

Norman Dwyer v. Harriett Mary Cecilia 
Dwyer. 66 I. C. 494 = A. I. R. 1922 All. 243 (1). 

—S. 35—Parties—Legal Practitioner. 

-(Per Pull Bench.) —The High Court has no 

power to order a legal practitioner to pay personally the 
costs of an application or suit except in cases to which 
S. 35 can be made applicable. (Mears, C. J. Sulaiman, 

Boys, Banerji , Young, Sen and Niamatnllah, JJ.) 

(Mahant) Shantha Nand Gir Chela and 

M AH A NT Gay AN AND GlR v. (M AH A NT) BaSUDEVA- 
XAND. 193C A. L. J. 402 = A. I. E. 1930 All. 225. 

—S. 35—Parties—Liability—Third party. 

-An order for Costs binds a person not party to a 

suit when it is directed against persons through whom 
he claims. (Madhavan Nair and Cornish, J J.) ASURAN 

v. Sub-Collector. Rajahmundry. 

1930 M. W. N. 153=123 I. C. 47 = 

A. I. R. 1930 Mad. 577 = 58 M. L. J. 318. 

—S. 35—Parties—Liquidator. 

- Winding up proceedings—Costs of. 

Costs of unsuccessful litigation incurred by a liquida¬ 
tor, whether in a voluntary or compulsory' winding up- 
are payable to the party entitled out of the assets of the 
company in priority to the costs of the liquidation. This 
rule applies whether the order simply directs payment of j 
costs, or directs that the costs be paid out of the assets 

of the company, or that the liquidator do pay the costs, cee(ling isenti „ ed to costs 

of commission. (B. B. Ghost 

with liberty to recoup himself out of the assets. The | ^ ^ MaNMATHA Nath MATILAL 

i r» n 1 K a ♦ a i* R a f K a f f Ra <' n 1 111 i ah 


onus is on the liquidator to show that the condition 
of the assests is such that immediate payment 
cannot be made and if he shows that other persons have 
a prior right to, or entitled pari passu with the success¬ 
ful litigant, no order for payment will be made without 
providing for the other claims. The date of the order 
gives no priority, but payment will not be indefinitely 
postponed until all claims have come in : In re Pacific 
Coast Syndicate Ltd.,( 1 C >13) 2 Ch. 26 and In re London 
Metallurgical Co.. (1895) 1 Ch. 758 Rel. on. (Marten, 
C. J. and Crump, J.) MaNEKLAL SURYAPUR 

Mill Co. 52 Bom. 477 = 30 Bom. L.R. 549 = 

110 I. C. 33 = A. I. R. 1928 Bom. 252. 


MITRA. 33 C. W. N. 614 = A.I.R. 1929 Cal. 719. 

-Widow kept back from information of income of 

family and hence claiming maintenance at a rate found 
to be excessive—Defendant coparceners putting vexatious 
picas to defeat her claim—Direction that defendant 
should pay plaintiffs all costs is proper. (Wallace and 
Thiruvenkatachariar, JJ ) S. SRINIVASA AYYAR v. 
LAKSHMI AMMAL. 28 M.L.W. 328= 108 I.C. 712= 

A. I. R. 1928 Mad. 216 = 64 M. L. J. 530. 

-In a suit by landlord against tenant for ejectment 

the sub tenants are not necessary parties and therefore 
they cannot object to the delivery of possession on the 
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C. P. CODE, (1908), S. 35—Parties—Plaintiff. 

ground that the decree is not binding on them. A suit by 
the sub-tenants claiming that the decree is not binding 
on them as they were not made parties to it, is wholly 
unjustifiable and they should therefoie be saddled with 
the costs. ( Page J.) Ra.MKISSENDAS v . BiNJRAJ 

Choudhury. 50 Cal. 419=77 1 C. 910 = 

A. I. R. 1923 Cal. 691. 

-Contract of indemnity—Suit on—Plaintiff should 

be awarded actual costs incurred if reasonable. English 
case-law referred to. ( Wallis, C. J. and Seshagiri 
Aiyar, J.) RaNGAYYA APPA RAO v. S.ATYANARAYANA 

Varaprasada Rao. 13 M. L. W. 297= 

60 I. C. 164 = A. I. R. 1921 Mad. 544. 
— S. 35—Parties—Pre-emptor. 

--Where a plaintiff comes to enforce a legal right 

and there has been no misconduct on his part, no omis¬ 
sion or neglect which would induce the Court to deprive 
him of his costs the Court has no discretion and cannot 
take away his right to costs. In a pre-emption suit the 
mere fact that the vendee had, even before the suit not 
denied that the plaintiffs had a right of pre-emption 
would not be a good ground for depriving them of their 
costs, if nevertheless in order to enforce that right they 
were compelled to bring a suit. 27 Mad. 341, Foil. ( Leslie 
Jones , /.) ABDUL RAHMAN V. ABDUL WAHAB. 

621. C. 812 = A. I. R. 1921 Lah. 104. 

—S. 35—Parties—Principles of. 

- Third party proceeding—Taxation of costs — 

Method . ' ' 

v 

Where defendant succeeds in third party proceedings 
after a decree is passed agvinst him his costs in the suit 
as against the third party should be taxed as between 
solicitor and client and the cost of the third party pro¬ 
ceedings should be taxed as between party and party. 
{Marten J.) WELD AND CO. SHF.R AHMED EKBAL 

Ahmed. 59 I. C. 18 = 21 Bom L. R. 808. 

—S. 35—Parties -Received. 

-Where a mortgagee brings his suit to enforce his 

security, the order as to costs may be to give him liberty 
to add his costs to his security. But if a mortgagor or 
receiver chooses to dispute the validity of the mortgage, 
there must be an order for payment of costs against such 
disputing mortgagor or receiver. ( Marten, C. J. and 
PatkarlJ.) KESHIBAl v. CHUNNILAL IIATHISIN'G. 

31 Bom. L. R. 1199 = 1221. C. 857 = 

A. I. R 1930 Bom. 11. 




ec. 




Tnsolvency—Official Receiver. 


The Official Receiver or a trustee in bankruptcy may, 
like any ordinary litigant, be ordered to pay costs in any 
action taken or defended by him. John Tweedle dr* Co. 
Ltd., In Re, (1910) 2 K. B. 697 ; Williams <5^ Co., 
In re, (1913) 2 1C. B. 88 ; and 7 Bom. 484; Foil. 
{Wallace and Thiruvenkatachariar , JJ.) A. V. BALA- 
KRISHNA MENON v. K. MaNAKKAL UMA. 

114 I. C. 825 = 55 M. L. J. 873 = 
28 M. L. W. 719 = 52 Mad. 263 = 

A. I. R. 1929 Mad. 105. 

-A simple order for costs against the Official 


Receiver has the usual meaning or such an order against 
any litigant, and the Official Receiver is, therefore, ini 
the first instance, personally liable for costs. The cir-; 
cumstance that the ■ Official Receiver had obtained the j 
leave of the Court would only entitle him to claim reim- j 
bursement out of the estate or from the creditors in ' 
whose interest he wa,s acting in the litigation in which he 
was unsuccessful. 7 Bom. 484 ; 23. C. W. N. 431; 
Pitts v. La Fontaine, 6 A..C, 482 and Ex parte Anger- 
stein,in re Anger stein, 9 Ch. A. 479, Rel. on ; A, I. R. : 
1928 Mad; S90; Disc..& Dist. 1 ( Wallace and Thiru - 
venkatackariar, //.) A. V . BALAKRISHNA MENON’ v. 

D. D.—VOL. 1—89 


c. P. CODE, (1908), s. 35-pyt^ wife t ^ 

K. MANAKKAL Uma. '' mi. c. 825 = 

55M.L.J. 873 = 28 M L. W. 719 = ^»Idx|i^6$ = 

A. I. R. 1929 Mad. 105. 

—S. 35—Parties—Relief. 

-Wheie no right to relief is alleged to exist against 

a person, he is not a proper party, and an order making 
him liable for costs cannot be supported. 61 I. C. 3l5 
and A. I. IC. 1928 Mad 1129, Rel. on. ( Curgenven, 
J.) Lakshumanayya v. Rajam Ayyar. 

30 M. L. W. 949 = 58 M. L. J. 118 = 

A. I. R. 1930 Mad. 195. 
—S. 35—Parties—Respondent—Pro forma. 

-Where persons though necessary parties in the 

trial Court have been added in appeal only as formal 
parties and no relief is asked against them it is not 
necessary for them to be represented and hence are not 
entitled to their costs in appeal. (Phillips and Madhavan 
Nair, JJ.) GANAPATHI V. SUBRAMANIYAM C'HETTY. 

52 Mad. 845 = 30 M. L. W. 254 = 57 M. L. J. 374 = 

122 I. C. 167 = A. I. R. 1929 Mad. 738. 

—S. 35—Parties—Right of successful party to 
costs. 

—-—The general rule is that costs shall follow the 
event unless there is some reason why it should not be 
followed. ( Mokiuddin, A. J. C.) DHaNWapraSAD z/. 

Har.mohanlal. 122 I. c. 378. 

—S. 36—Parties successful. 

-—There is nothing in principle which precludes a 

Court from assessing costs and passing a decree for 
costs in favour of the successful party in a suit for 
accounts in the course of preliminary decree, ( Sulaiman 
A. C. J. and Sen. J.) Md. ABDUL RaHIM v. Mt. 
Izzatunnissa Bai. 121 I. C 550 = 

. , . A. I. R. 1930 All. 72. 

—S. 35—Parties—Suit re. costs. . . 

- Failure to disclose in reply notice evidence 

which one was not under obligation to disclose—Suit 
filed—Defence found valid—Plaintiff is not entitled to 
proceed with suit only as to costs. 

P a receiver to an estate demanded from D a sum as 
due by D to the said estate. D replied that sum had 
been paid with interest and that he had got back the 
receipt which he had passed for the amount. P from 
time to time called upon D to let him know as to whom 
D had paid the amount and to produce the receipt for 
inspection. No reply was sent by D; P filed the present 
suit to enforce the demand. After the suit was filed, D 
gave inspection of the receipt. P informed D that he 
would not proceed with t he suit except to ask for costs. 

Held, that D was under no obligation to disclose to P 
the evidence by which he proposed to substantiate the 
defen ce which he had set out in his reply and P's suit 
was liable to be dismissed. ( Mirza, J.) N. H. MOOS v. 
GULAMAL1 Tyabali. 32 Bom. L. R. 200 = 

A. I. R. 1930 Bom. 152. 

—S. 35-Parties—Wife. 

- Suit for judicial separation—Order for Costs. 

A suit for judicial separation was brought by the wife 
against her husband. The parties were members of the 
Jewish community and professed the Jewish religion. 
The wife took out summons for an order on the hus 
band to pay to the wife a certain sum on account of and 
towards the costs of the suit. 

Held, that neither Cl. 35, Letters Patent (Calcutta) 
nor the Divorce Act applied to the case, but the suit 
came .within the ordinary original civil jurisdiction of the 
High Court under CJ. 12,-Letters. Patent, and the pro¬ 
cedure as regards payment of costs was that laid down 
by C. P, Code, of which S. 35 did not give the, Court 
power to direct the order prayed for . {Panckridge J ) 

r. K .Samuel v. * H, T. Samuel, 
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C. P. CODE, (1908), S. 35 —Parties—Witnesses. 

34 C. W. N. 319 = A. I. R. 1930 Cal. 558. 

—S. 35 —Parties—Witnesses. 

_ Costs of witnesses summoned but not examined 

cannot be taxed against a party. . . . . 

Costs of such witnesses as are not examined though 

summoned cannot be taxed in the decree against a party. 

(Wazir Hasan , C. J. and Raza , /•) ^HJVA KUMAR r-. 

Th vkiir Pr \SAD 7 0.W.N. 815 

1 HAKUR I KASAD. a l e ig30 Qudh 432 

—S 35 —Reasons in writing. 

-Departure from practice of directing costs to 

follow event—Reasons must he in writing—Discretion 
exercised on judicial principle—Appella'e Conrt siirould 

not interfere A. I. R. 1925 Oudh 699 ; 40 All. o58, 
FoM IsZart. C. J. a,„l Waur Hasan, /.) B.SHUN 
NARA.N p. MAZHAKUL^HAQ. ^ <, 881 = 

A. I. R. 1928 Oudh 224. 

_When costs do not follow event, reasons must be 

given—Plaintiff who is not guilty of misconduct is not 
disentitled to his costs. ( Maeleod , C.J. and Coya/ee , J.) 
Ramprasad Shivlal V. SHR1NIVAS Balmukund. 

90 I C 685 = 27 Bom. L. R. 1122 = 

A. I. R. 1925 Bom. 527. 


C. P. CODE, (1908), S. 37—‘Court which passed 
decree meaning. 

covered by S. 35 itself. An order under S. 35-A can 
therefore be passed against nevt friend of a minor. 
(Milkerji and Bcnnet, JJ.) RaJKUMAR v. MaNGAD 

Rai. A.I.R. 1930 All. 577. 

—S. 35 A—Powers of Small Cause Court. 

-Small Cause Court Judge not vested with jurisdic¬ 
tion up to Rs. 250 cannot grant costs unless empowered 
by High Court. (Mukerji, J.) BaNWARI LaL v. Sha- 

limar Paints Co. 941, c. 790= 

A. I. R. 1926 All. 564 

—S. 35-A—Transfer of small cause suit to regular 
side. 

-Wheie a suit instituted in the Court of Small 

Cause is subsequently transferred to the regular side, 
the Judge trying the suit must be deemed to have the 
same powers as the Small Cause Court possessed in the 
matter af awarding compensation under S. 35-A. (£«£- 
liedar, A. J. C.) MANGILAL v. LAXMANAPPA. 

120 I. C. 412 = A. I. R. 1930 Nag. 133. 

—S. 36—Judgment on admission. 

-It is not necessary to have a decree drawn up on 

a judgment obtained on admission under O. 12, R. 6 . 
It is open fo the plaintiff to enforce payment of the 


—S 35 A—Appeal from order of costs. u is open to tne piaintm to emorce payment or me 

_ 1 Anneal lies to District Judge from an order of , amount awarded as an order in execution proceedings by 

SmalFcaute Court awarding cost, J.) j virtue of S. 36. (***W Bilaram A.J. C.) 


BANWARI LAL V. SHALIMAR PAINTS CO. LTD. TAHILRAM TARACHAND v. VASSUMAL DEUMAL. _ 

941. C. 790 = A. I. R. 1926 All. 554. 20 S. L. R. 216 — 92 I. C. 562 = 

—S. 35 A—Compensation when granted. A - 1926 119. 

-Compensation under the section can be awarded —g 30 —when applicable. 

only after objection by the opposite party. (Le - Commissioners' fees—Amount net deposited in 

nol t J.) HlRA LAL v. DARBARI ^ Court—Order directing payment is covered by S. 36 and 

is a decree under S. 47. 

—S. 35-A—Damages, effect of. Order directing payment of an amount to a Commis- 

- Tort — Damages — Maliciously bringing a civil s j oner on hj s application is covered by S. 36 and is to 

suit. . be executed as a decree and provisions of S. 47 will 

Where damages are sought for the mere bringing and , in execution proceedings. 10 C. W. N. 234, Dist. 


—S. 36—When applicable. 

- Commissioners' fees — Amount net deposited in 


— S. 35-A—Damages, effect of. 

- Tort — Damages—Maliciously bringing a civil 

suit . 


prosecution of a civil suit two main questions emerge. 
The first question is a question of the remoteness of the 
damage. The mere institution of the proceedings may, 
having regard to their character, involve damage to 
credit or reputation, damage to property in the sense 
that the defendant is put to expense, or damage to the 
person in the sense that he is liable to arrest. In such 
cases that damage is not remote but in any ordinary 
case the bringing of an ordinary action however malici¬ 
ously and however great the want of reasonable and 
proper cause, will not support a subsequent action for , 
malicious prosecution. Injury to plaintiff’s business is 
not a ground for maintaining such a suit. The second 
question is as to what is meant by malice. There is 
some authority for the view that it is actionable for one 
person wilfully to injure a man in his trade if damage 
results to him, provided that if the real purpose is not to 
injure another, hut to forward or defend one’s own 
trade, then no wrong is committed and no action will 
lie, although damage to another ensues. In some cases 
maiice is postulated as an element, meaning thereby , 
that the act complained of is wilfully and knowingly 
done, or that it is done for the purpose of injuring 
another but not as connoting personal enmity or spite or 
some other evil motive. Wren v. IVeild , (1869) 4 Q. B. 
730 and Sorrell v. Smith , (1925) A. C. 700, Foil. 

(Rankin, C.J. and C.C. Ghost, J.) IMPERIAL TOBAC¬ 
CO CO. v. Albert Bonn an. 46 C. L. J. 455 = 

106 I. C. 277 = A. I. R. 1928 Cal. 1. 
—S. 35 A—Parties—Next friend. 

--What is awarded under S. 35-A is “ costs ” and 

nothing but costs, although those costs are to be award¬ 
ed by way of compensation and the order to pay it is 


(Suhrawardy and Duval , JJ.) CHANDRA KUMAR 

De v. Kusum Kumari Roy. 52 Cal. 269 = 

84 I. C. 724 = 40 C. L. J. 180 = 
A. I. R. 1925 Cal. 57. 

-An order under O. 20, R. 11 (2) can be executed 

as if it were a decree. ( Robinson , C. J. and Baguley, 

/.) Allan Bros v. Shaik jooman Sons. 

4 Bur. L. J. 32= 85 I. C. 291 = 2 Rang. 673 = 

A. I. R. 1925 Rang. 189. 

-A subsequent order of the Court in regard to 

particular costs is capable of execution and the costs, 
are covered by the previous decree of Court, even 
though those particular costs were not shown in that 
decree. 38 Cal. 125. Foil. ( Fawcett . J.C. and Raymond > 
A. J. C.) Ibrahim r. Firm of Gulam Hussan. 

15 S. L. R. 11 = 62 I. C. 507 = 
A. I. R. 1921 Sind IS. 

—S. 37—Abolition and revival of Court. 

-Even if a Court ceases to exist it can again be 

revived and if another Court of the same designation is. 
established within the district with the same jurisdiction 
it can be said that it is the same Court. 4 C. L. J. 473* 
Dist. (Mulliek and Ross , JJ.) KHODAIJATUL KOHRA 

v. Harihar MISSar. 4 Pat. 688 = 7 P. L. T. 333= 

92 I. C. 900 = A. I. R. 1926 Pat. 209. 

—S 37—‘ Court which passed decree ’ meaning. 

-Where the whole business of one Court has been 

transferred to another Court, the expression the ‘Court 
by which the decree was passed ' cannot be taken to be 
limited lo the original Court. (Spencer and / Crishnan * 

JJ.) J. V. Srinivasa Rao v. Hanumantha Rao. 
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C. P. CODE, (1908), S. 37—Execution by Court 
after re-establishment. 

46 Mad. 1 = 65 I. C. 727 = 15 M. L. W. 458 = 
1922 M. W. N. 349 = 31 M. L. T. 79 = 
A. I. R. 1922 Mad. 10 = 42M. L. J. 344. 

—S.37—Execution by Court after re establishment 

Where the Court which passes a decree is abolish- 


• -- — - — 

ed but is subsequently re-established, it can execute the 

decree provided it would have jurisdiction to try the suit 
to which the decree relates if it were instituted at the 
time of the application for execution. ( Mullick and 
Ross, yy.) Khodaijatul Kohra v. Harihar 
MiSSAR. 4 Pat. 688 = 7 P. L. T. 333 = 92 I. C. 900 = 

A. I. R. 1926 Pat. 209. 
—S. 37—Execution of decree. 

- In general, appellate decree is the one to be ex¬ 
ecuted. 

In general, the rule must be that the Appellate 
Court’s decree, if properly drawn, is the sole decree to 
be executed in the case but there may be cases in which 
that general and ordinary rule cannot and should not be 
invariably enforced, and in particular circumstances it 
may be incumbent upon to the Courts to permit execution 
of the decree of the original Court. 14 M. I. A. 465, 6 
Ben. L.R. 52j 13 Cal. 13; 11 All. 267, F.B.; 39 Cal. 925; 
39 Bom. 175 Foil. ( Robinson , C. J. and Duckworth, 
/.) S. C. Das Gupta v. The Burma Railways Co. 

11 L. B. R. 163 = A. I. R. 1921 L. B. Zl. 
—S. 37—Interpretation. 

-The Code has not defined for the purpose of 

S. 144 what is the “ Court of first instance ” when the 
“Court of first instance” has lost territorial jurisdiction. 
In a case like this the Court must proceed upon some 
general principle as laid down in S. 37 ( b) in interpret¬ 
ing the phrase “ the Court of first instance ” which 
would apply even to cases where the Court of first 
instance has been abolished and also to cases where the 
Court of first instance has ceased to have jurisdiction. 
13 L. W. 67, Ref. ( Wallace , /.) Panchapakesa v. 
NATESA Pattar. 1926 M. W. N. 395 = 

951. C. 587 = A. I. R. 1926 Mad. 813 = 

51 M. L. J. 161. 

—S. 37—Loss of territorial jurisdiction after 
decree. , , 

-The Court which tried the suit and passed the 

decree does not lose its jurisdiction to execute the decree 
even though it has lost territorial jurisdiction over the 
property. [6 Cal. 513 and 42 Mad. 821 (F. B.) Foil., 37 
Mad. 462 and A. I. R. 1927 Mad. 627, Diss from] and 
the new Court which acquires territorial jurisdiction is 
not a Court competent to execute the decree. 30 Mad. 
537 and 42 Mad. 461, Foil. 42 Mad. 821, Expl. 

(Ramesam and Devadoss 4 //.) SUBRAMANIA AyYar 

v. Swaminatha Chettiar. 28 M. L W. 885 = 

114 I. C. 545 = A. I. R. 1928 Mad. 746. 

—S. 37—Objections to transfer, decision on 

; Where, in an application for transfer of a decree 
the judgment-debtor raises an objection as regards the 
executability of the decree the proper Court to decide 
such objection is the Court, which transfers the decree. 
The Court which passed a decree retains jurisdiction 
over all matters relating to the executability of the decree 
and should decide such matters before transferring the 
decree to the Court which has territorial jurisdiction 
over the property against which the decree-holder seeks 
to execute the decree but there the function of the Court 
passing the decree ceases. It has no power to attach or sell 
property outside its jurisdiction. 42 Mad. 821 (F. B.). 

A. I. R. 1929 Mad. 199, Foil. (Raza and Pullan, jy.') 
Balkrishna v. debi Prasad. . 7 O. W. N. 363 = 

- ' 123 I. 0. 881=A. I. B. 1930 Oudh. 305. 


C. P. CODE, (1908), S. 38—Bonafide application. 
—S. 37—Redistribution of civil work effect of. 

- Redistribution of civil work by District yudge 

in the District wider S. 13(2 ) of Civil Courts Act does 
not disturb the territorial jurisdiction of a Subordinate 
yudge in the District . 

Subordinate Judge has jurisdiction throughout the 
district. The territorial jurisdiction thus conferred upon 
him can only be removed by a proper order and notifica¬ 
tion by the local Government under section 13, clause 
(1) of the Civil Courts Act. An order of the District 
Judge under clause (2) of section 13 of the Act simply 
making arrangements for the distribution of the civil 
work in the district cannot at all disturb or curtail the 
territorial jurisdiction of the Subordinate Judge. 

I Where a mortgage decree was passed by a Subordi- 
nate Judge, first class, but subsequently the civil work 
of the area in which the mortgaged property was situated 
was transferred to 3rd Subordinate Judge by an order, 
under section 13 (2) of the Bengal, N. W. P. and 
Assam Civil Courts Act, of the District Judge. 

Held, that the 1st Subordinate Judge did not cease to 
have jurisdiction to execute the decree, passed by him. 
Uwala Prasad and Adami , //.) JAGANNATH 

Prasad Singh v. Sheonandan Sahay. 

2P. L. T. 374 = 621. C. 487=6 P. L. J. 304 = 

1921 P. H C. C. 186 = A. I. R. 1921 Pat. 152. 

—S. 37—Transfer of jurisdiction after preliminary 
decree. 

When the territorial jurisdiction of the Court 
which passed the decree is taken away between the date 
of the preliminary decree in a mortgage suit and the 
final decree and it passes the final decree also it has 
power to entertain an execution application for trans¬ 
mission to the Court having territorial jurisdiction but 
has no power to sell the property : 37 Mad. 462, Expl.- 
42 Mad. 821 (F.B.), Foil.; Venkata Subba Rao, J., in 
A. I. R. 1926 Mad. 421, not foil. ( Wallace and yack- 

™n,yy.) Sri Rajah Satrucherla Sivakanpa 
Raju Bahadur Garu v. Rajah of Jeypore. 

50 Mad. 882= 39 M. L. T. 351 = 25 M. L.W 671 = 

1927 M. W. N. 282 = 103 I. C. 245 = 

A. I. R. 1927 Mad. 627 (a) = 52 M. L. J. 605. 
—S. 38—Application for retransfer. 

-Even when a decree is transferred for execution 
to another Court, an application to the parent Court to 
re-transfer it to a third Court is one made to the proper 
Court so as to amount to a step-in-aid of execution ; 

A. I. R. 1916 P. C. 16 and 37 Mad. 231, Expl.: A. I. R*. 
1926 Lah. 113, Appr.; A. I. R 1922 Bom. 359, Diss. 
from ; A. I. R. 1926 Bom. 271, Ref. ( Ramesam and 
yackson , //.) MEHADUM BEG SAHIB v. MUHAMMAD 

Meera Sahib. HO j.c. 820 = 

A. I. R. 1928 Mad. 493. 

—S. 38—Appointment of Receiver by High Court. 

The Calcutta High Court on its original side has 
the power to appoint a receiver by way of execution in 
respect of property situated outside its ordinary original 

jurisdiction. But it should exercise this power only on 

a proper case being made out that the 'appointment is 
necessary or advantageous. It cannot make an appoint¬ 
ment on the sole ground that it is the only form of 
execution open to it which can be availed of to enforce 
its decree. 15 B. L. R. 318, Rel. on. {Rankin, C. /. 
and C. C. Ghose , /.) (RAJA) PROMOTHANATH 
Malia V. H. v. LOW & CO. 34 C.W'N. 238 = 

51 C. L. J. 209 = A. I. B. 1930 Cal. 602. 

—S. 38—Bonafide application. 

[ Application made by decree holder merely to 
issue notice to the judgment-debtor to pay the decretal 
amount, to the Court which passed the decree is not 
illegal or to an improper Court, although the judgment- 
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C. P. CODE, (1908), S, 38—Bonafide application 

debtor at the time was residing outside that Court’s 
jurisdiction. And if such application is made in good 
faith for the purpose of executing the decree, it will be a 
steo in-aid within the meaning of Art. 182 (5) ; A.I.R. 
1926 All. 95 ; A. I. R. 1922 Cal. 44 and 25 Cal. 594, 
Re! on. (Pratt and Otter, //.) C. K. R. M. KaTHI- 
rasan Che it yak. ». Ma Hta. 116 I. 0. 474 = 
RAbAN A. I. R. 1929 Rang. 95. 

—S 38 —Concurrent executions. 

‘ - There is nothing in the Code to prohibit concur¬ 
rent executions It is a matter for the discretion of the 
Court to direct or to refuse concurrent execution. 

U/rx /.) S.R.M.M.C.T. Chetty Firm v. Chiman 

BUX BHON SiNGHA. e3I.C.8 ri =H L 9 B LV 5 = 

_g 38—Execution of transferred suit. 

_1_ Section is not exhaustive—Particular execution 

application may be transferred under S.U. 

s 38 Wftb enacted to decide the question as to the 

jurisdiction of a Court when a suit is transferred If a 

suit instil uted in Court A is transferred to Court B and 
Court B decided it, S. 38 enjoins that application for 
execution shall he presented to Court B and not to 
Court A. that is, the application is to he presented to the 

Court which passed the decree and not to the Court m 

which the suit was instituted. The section is not exhaus¬ 
tive and a decree can be executed by the Court to which 
it is transferred under S. 24. (Walsh, Ag. C . /. and 
nniai /.) Muhammad IIabibullah v. b. b. ^eih 
TikaM CHAND. 47 Ail. 57 = 6 L. R. A. Civ. 103 = 

85 I. C. 746 = A. I. R. 1925 All. 276. 

___ s 38 —Exception to S. 39. 

_1_Under Ss. 38 and 39 no Court can execute a 

decree in which the subject-matter of the suit or of the 
application of the suit is property entirely outside the 
local limits of its jurisdiction, but an exception has 
been recognized in cases of decrees for sale of mort- 
ITced properties. 39 Cal. 104, Foil. (Das and Pass, 
rn SH \IK ABDUL HAD! v. MT. KABULTUNNISSA. 
JJm) ' 80 I. C. 901 = 6 Pat. L. T. 71 = 

A. I. R. 1925 Pat. 139. 
_S 38—Injunction after transfer of decree. 

Where the execution proceedings have gone into 


the hands of the Deputy Commissioner the issue of an 
injunction to the Court which passed the decree origin¬ 
ally is obviously futile. (Wazir Hasan , Ag. C. J. and 

M ]' a r ) Kamakhya Durr Ram v. Shyam Lal. 
msra, J.) 1171. 0.471 = 6 0. W.N. 226 = 

4 Luck. 635 = A. I. R. 1929 Oudh 235. 

—S 38 —Jurisdiction, change of after decree. 
—The area in which the judgment debtor lived, was 
transferred from the jurisdiction of the principal Dt. 
Munsif of Salem, who passed the decree sought to be 
executed, to that of the Dt. Munsif of Namakkal. 

Held : the latter Court had jurisdiction to execute the 
decree • 42 Mad. 821. Foil. (Oldfield and Venkata- 
subba Pcnu, //.) MUTHUKARUPPA CHETTY V. PAIYA 

Ka vUNDAN 731.0.956 = 

18 M. L. W. 17 = 1923 M. W. N. 406 = 
A. I. R. 1924 Mad. 32=45 M. L. J. 210. 
__ s 38 —Jurisdiction, change of, during execution. 

_L_S. 38 does not make it optional to a Court to 

execute its own decree, or to transmit it to the Court 
which has territorial jurisdiction, if the original Court 
has lost jurisdiction over the subject-matter of the suit. 
Although the words in S. 39 are “the Court may send 
it for execution,” in all cases the Court should send its 
decree to the Court which has territorial jurisdiction if 
between the passing of the decree and the executing of 
it the jurisdiction has passed to another Court. (Spen- 
dr and Devadoss, //.) MANAVIKRAMAN v. ANAN- 


C. P. CODE, (1908), S. 39—Application for tranfer 
—Whether one for execution. 

THANARAYANA AYYAN. 79 I. C. 806 = 

f 19 M. L. W. 16 = 1924 M. W. N. 38 = 

A. I. R. 1924 Mad. 457=46 M. L. J. 250, 

—S. 38—Jurisdiction, effect of transfer on. 

- -Transfer of darkhast—Jurisdiction of executing 

Court is not deprived. 

Because a decreeing Court may not be a proper Court 
in which a certain step-in-aid of execution may be taken 
it does not follow that it is therefore a Court entirely 
without jurisdiction in respect of the decree which it 
itself has made and of a darkhast which it itself has 
transferred wholly or in part to another Court. Ss. 38 
to 43 nowhere lay down that a decreeing Court is 
deprived of its jurisdiction by the mere act of transfer 
of the darkhast : 25 Bom. 337 (P.C.); A.I.R. 1928 P.C. 
162, Foil.; A.I.R. 1916 P.C. 16 ; A.I.R. 1922 Bom. 359 
and A. I. R. 1924 Bom. 359, Expl. ( Madgavkar , /.) 
Fatechand Rampratap v. Gitmal Rupchand. 

31 Bom. L.R. 1105 = 53 Eom. 844= 

A. I. R. 1929 Bom. 418. 

—S. 38—Jurisdiction in execution. 

-In view’ of Ss. 38 and 150, Civil P. C., the juris¬ 
diction to execute a decree can be exercised both by the 
Court which passed it, as well as by the Court to which 
the business of the former Court has been transferred. 
(Prideaux, A. J. C .) POKHORDAS v. G AN PAT RaO. 

107 I. C. 195. 

—S. 38— Jurisdiction when not vested in trans¬ 
feree Court. 

-Where the application for execution has been 

entertained by the Court having jurisdiction to execute, 
any defect in mere procedure, such as omission to trans¬ 
mit to the Court to which the application is sent, a copy 
of the decree and a necessary certificate etc. under Order 
21, rule 6, would not vitiate the execution proceedings 
or the sale held thereunder. 20 Mad. 10 App. Still 
where the application for execution is not at all enter¬ 
tained by the Court which alone had jurisdiction to 
entertain it, nor is it properly sent by that Court to 
another Court, the other Court will not derive any 
jurisdiction by the mere filing of the application in that 
Court on the refusal of the Court of first instance to 
entertain it. (Jwala Prasad and Adami , JJA JAGAN- 

nath Prasad Singh v. Sheo Nandan Sahay. - 
62 I. C. 487 = 2 P. L, T. 374 = 6 P.L.J. 304= 
1921 P.H.C.C- 186 = A. I. R. 1921 Pat. 152. 
S. 38—Sales by Receiver—Applicability of prin¬ 
ciple of S. 39. 

The rule that sales in execution of immovable 


I property shall be carried out by Courts having terri 
tonal jurisdiction over such property has primary refe¬ 
rence to execution which takes the form defined in 
S. 51 (b) and is prirna facie not applicable to sales by a 
receiver appointed by Court, but the principle would 
apply to an application for the appointment of a Recei¬ 
ver when the main purpose of the appointment is to 
effect a sale in execution. (Patthin, C. /. and C. C . 

Chose , /.) (Raja) Promothanath Malia v. H. V. 
LOW & CO. 34 C.W.N. 238 = 51 C.L.J. 209 = 

57 Cal. 964 = A. I. R. 1930 Cal, 502. 

—S. 38—Suit to set aside execution sale. 

-If can be treated as proceeding in execution. 

(A'otval , A. J. C.) BRIJ MOHAN SlNGH V. KASTHUR 

Chand. 681.0. 693 = A.I.R. 1922 Nag. 189. 

—S. 39—Application for transfer-—Whether one 
for execution. i # . • 

-Application for transfer of decree is not appplica* 

tion for execution but step-in-aid under Limitation 
Act, Art. 181.D (Kanhaiya Lal and Ashworth, //) 
MT. SAHQDRA V. BHAGWANDAS. J . 94 I.C. 482= 
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C.P. CODE, (1908), S. 39—Death of Judgment 
debtor after transfer. 

A.I.R. 1926 All. 473. 
—S. 39—Death of judgment-debtor after transfer. 

Judgment-debtor dead before full satisfaction of 


u ■ -/ —/ 

decree—Execution proceedings in transferee Court do 
not abate but are merely suspended. 

If the judgment-debtor dies before a certificate of full- 
satisfaction of decree is issued, the Court of transfer 
does not lose its jurisdiction over the execution proceed¬ 
ings, which do not abate by reason of such death. The 
proceedings in such Court are merely suspended on such 
death until the judgment-creditor has obtained an order 
from the Court which passed the decree for inserting 
the name of the legal representative. 30 Bom. L. R. 
1373, Foil.; 50 Mad. 1, Ref. ( Barlee , /. C. and 
Aston , A. J. C.) SHOWKOMAL V. JAHATMAL THAROO- 
MAL. 118 1.0. 221 = A.I.R. 1930 Sind 16. 

—S. 39—Essentials of power of execution. 

-Where it is necessary in execution of a decree for 

money to sell properties not within the local limits of 
the jurisdiction of the Court which passed the decree; 
the sale of the properties can only be effected by the 
Court within the local limits of which the property is 
situate and that the property was attached by an 
order of attachment before judgment, along with pro¬ 
perties within the jurisdiction does not make any 
difference: nor is O. 21, R. 64 applicable: 17 Cal. 699 
(F.B.), Rel. on.; 25 Cal. 179, Ref. ( B . B.Ghose and 
Panton , //.) AMBIKA RaNJAN v. MANIKGANJ LOAN 

Office Ltd. 3a 0. W. N. 848 = 67 Cal. 67= 

A. I. R. 1929 Cal. 818. 

—S. 39—Exception. 

-In the case of a mortgage decree, a Court which 

passed it may notwithstanding the fact that the property 
is outside its jurisdiction, bring it to sale. (Venkatasubba 
Rao and Madhavan Nair , //.) RAJAGOPALA v. TlRU- 
PATHIA Pillai. 49 Mad. 746 = 95 I. C. 12 = 

A. I. R. 1926 Mad. 421 = 50 M. L. J. 161. 

-Under Section 39 a Court can execute a decree 

for sale of the mortgaged property, though it is wholly 
out of its jurisdiction because a mortgage decree is 
practically a decree of specific performance of the con¬ 
tract between the mortgagor and the mortgagee. ( Das 
and Ross , //.) SHAIKH ABDUL HaDI V. MT. KABUT- 
TUNISSA. 80 I. C. 901 = 6 Pat. L T. 71 = 

A. I. R. 1925 Pat- 139. 
—S. 39—Failure of execution, certifying of. 

- Transfer for execution to another Court — Lat¬ 
ter Court certifying failure of execution — Fresh 
application for execution can be entertained by the same 
Court. 

S. 41 requires that a Court to which a decree has 
been sent for execution shall certify to the Court which 
sent if that it is completely executed the decree or has 
failed to do so and is unable to do so any further. The 
section may also require certificates to be sent of the 
result of each application for execution that is made to 
the Executing Court, but in any case such certificates 
have to be sent under the executive orders of the High 
Court. But the sending of a certificate does not of 
itself put an end to the jurisdiction of the Court to exe¬ 
cute the decree, aud the sending of a certificate of the 
latter class cannot do so at all. 37 Mad. 231, distin¬ 
guished, 20 All. 129, followed. ( Batten , J. C. and 
Hallifax , A.J.C.) INDRA RAJ SlNGH v. MURAD- 
KHAN. 68 I. c. 657= 18 N. L. R. 178 = 

1 A. I. R. 1922 Nag. 210. 

—S. 39—Jurisdiction after order of transfer. 

—An application for a certificate is a step-in-aid of 
execution and it is a step which is always necessary 
where the decree-holder desires to obtain execution 


C. P. CODE, (1908), S. 39—Retransfer, application 
for. 

against property situate outside the territorial limits of 
the jurisdiction of the Court which made the decree. 
Where the decree-holder having obtained his order for 
some reason or other best known to himself, either be¬ 
cause he was not satisfied as to the existence of the 
property or for some other reason, never carried out the 
order which he had obtained and the decree* was never 
in fact sent, the couit passing the decree does not lose 
jurisdiction. ( Miller , C. J. and Jwala Prasad , /.) 

ramachandra Marwari v. Krishna Lal Mar- 
wari. 65I.C. 332 = 3 Pat. L. T. 298=1 Pat. 328 = 

A. I. R. 1922 Pat. 301. 
—S. 39—Jurisdiction of original Court after 
transfer. 

-Even where a Court transfers a decree for pay¬ 
ment of money, on application of the decree-holder to 
another Court by grant of a certificate of non-satisfac¬ 
tion and the property is attached by transferee Court, 
the former Court does not lose jurisdiction to execute 
the decree and is competent to proceed with the execu¬ 
tion of the decree. But where the value of the property 
is greater than the amount of decree and decree-holder 
is likely to realize the whole amount of its sale, a further 
order for arrest of the judgment-debto r is not justified : 
A.I.R. 1923 Pat. 384; 37 Mad. 231; A.I.R 1925 Oudh 
428; A.I.R. 1925 Oudh 492; A.I.R. 1925 Lah. 233; A. 
I.R. 1926 Lah. 113 and A.I.R. 1926 Bom. 271, Dist.; 
A.I.R. 1928 Nag. 29; 14 M.I.A. 529 (P.C.) and A.I.R. 
1928 Mad. 493, Rel. on and A.I.R. 1916 P.C. l6,Expl 
and Dist. ( Jai Lal , /.) HANUMAN BaKSH v. CHUN- 
na Mal. 1211. C. 68 = A. I. R. 1930 Lah. 199. 
—S. 39—Limitation. 

--Application under S. 39, Civil P.C., is governed 

by S. 3 (1), Lim. Act and Court in considering such 
application must go into the question of limitation. 
{Madhavan Nair and Jackscm , J J.) SUBRAMANIAN 
CHETTIAR V. RAMANADHAN Chettiar. 

29 M. L. W. 246 = 1929 M.W.N. 36 = 
116 I.C. 113 = A-I.R. 1929 Mad. 199. 
—S. 39—Objection to transfer. 

- Decree — Transfer of — Objecticm —Res judicata. 

Where the decree-holder applies for the transfer of a 
decree to anoiher Court for execution and the judg¬ 
ment-debtor raises objections as regards the executability 
of the decree the proper Court to decide such objections 
is the Court to which transfers the decree and not the 
Court to which the decree is transferred ; because if the 
judgment-debtor after receiving notice to show cause why 
the decree should not be transferred, does not raise all his 
objections to execution, he will be precluded from doing 
so in a later execution petition on the ground of con¬ 
structive res judicata. A.I.R. 1924 Mad. 673; A. I. R. 

1926 Mad. 411; (1928) M.W.N. 152, Rel. on.; 8 Cal.5l 
and A.I.R. 1921 P.C. 23, Ref.; 43 Cal. 903 and A.I.R. 

1927 P.C. 73, Dist. {Madhavan Nair and Jacksoji , J J.) 

SUBRAMANIAN CHETTIAR. V. RAMANATHAN CHET¬ 
TIAR. 29 M.L.W. 246 = 1929 M. W. N. 36 = 

116 I. C. 113 = A. I. R. 1929 Mad. 199. 

-Execution—Objections should be taken in the 

Court passing the decree and not in transferee Court for 
execution. ( Prideaux , A.J.C.) RAMPRASAD v. HARI- 
das. 97 I. C. 768 = A. I. R. 1927 Nag. 31. 

—S. 39—Retransfer, application for. 

-Where a decree has been transferred for execu¬ 
tion to another Court, an application to transfer the 
same decree for execution to a third Court, or to 
execute the decree itself, can be made to the Court pass¬ 
ing the decree: 13 C. P. L. R. 169, Foil. {MacNair, 
A.J.C.) Govind Laxman. 10 N. L. J. 24 = 

A,LB. 1927 Nag. 367 
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C. P. CODE, (1908),S. 39—Robkar, construction of, 

—S. 39—Robkar—Construction of. 

-In a suit decree was given on 13th June 1913. 

The execution proceedings began on 13th January 1925, 

*•*•» Wlthin 12 >' ears un der S. 48, C.P.Code. During these 
proceedings the decree-holder applied for the transfer 
of the execution under S. 39. The robkar in sanction¬ 
ing the transfer application ran: “In my opinion the 
issue regarding the limitation period does not arise in 
such a transfer and the proceedings will be the same. 

I he fact that this decree will have to be transmitted to 
the other Court is an intermediate proceeding since the 
property is situate outside the jurisdiction of the Court. 

Held , that the transmitting Court did intend to 
decide that no objection as to limitation could possibly 
arise by reason of the transfer and, by holding that the 
proceedings before the transferee Court were only inter¬ 
mediate proceedings, it practically did intend to order 
execution as distinct from mere transfer. ( Dal ip Singh, 

/.) Devi Das v. Muhammad Akbar Khan. 

oo „ 11 L. L. J. 501 = A.I.R. 1930 Lah. 118. 
— S. 39—Scope of transfer. 

-- The Court passing a decree can send it for exe¬ 
cution to another Court within the jurisdiction of which 
the judgment-debtor resides, irrespective of the mode in 
which the decree is sought to be executed and it would 
be necessary for the decree-holder to satisfy the Court 
that the judgment-debtor has not sufficient pro¬ 
perty within the local limits of the jurisdiction of the 
Court which passed the decree sufficient to satisfy the 
decree. ( B . B. Ghose and Panton . //.) DWARKA 

Nath imperial Bank of India. 

33 C.W.N. 620 = 66 Cal. 1176= A.I.R. 1929 Cal. 529. 
—S. 39—Second transfer when invalid. 

--Once a decree is transferred under S. 39 the 

Court which passed the decree ceases to have jurisdic¬ 
tion till it receives a certificate under S. 41 and therefore 
a second transfer of the case by the Court passing the 
decree to a different^Court for execution is without juris¬ 
diction. A.I.R. 1925 A. 276affirmed; A.l.R. 1923 P.224 
Dist.; 1923 P. 384 Ref» ( Dalai and IVazir Hasan , A. J. 

Cs.) Kunwar Jang Bahadur v. Lalu Beni Madho. 
89 I.C. 99 = 12 O.L.J. 287=2 O.W.N. 313 = 
29 O.C. 84 = A I R. 1925 Oudh 428. 

—S. 39—Simultaneous execution. 

In execution proceedings more than one Court 
can have jurisdiction at a time in regard to a darkhast 
whatever the case might be in regard to a suit. A 
decree may be executed in more than one Court simul¬ 
taneously. 14 M.I.A. 529 and 8 Cal. 687, Foil. {Mad- 
gavkar , /.) FATECHAND R AMPRATAP v. IlTWAL 
RUPCHAND. 63 Bom. 844 = 31 Bom.L.R.Tl05 = 

A. I. R. 1929 Bom. 418. 

-There is nothing in the present Code, any more 

than there was in the Code of 1859 which prohibits the 
sending of a decree for execution to two Courts at the 
same time: A.l.R. 1926 P.C. 16, Expl.; 14 M.I.A. 529 
(P.C.), >"011. {Heald and Canliffe, //.) K. K. DEB 

V. N. L. Chowdhary. 5 Rang. 397 = 104 I.C. 133 = 

A.l.R. 1927 Rang. 258(2). 

—S. 39—Order of transfer after Objection- 
Ministerial. 

-Order for transfer of decree after hearing judg¬ 
ment-debtor’s objections, is not ministerial. {Madha- 
ran Nair and Jackson, //.) SUBRAMANIAN CHET- 
TIAR v. RAMANADHAN CHETTIAR. 

29 M. L. W. 246 = 1929 M. W. N. 36 = 
116 I. C. 113 = A. I. R. 1929 Mad. 199. 
—S. 39—Transfer, after presenting execution 
application. 

Second application to the Court to which decree 
has been transferred for execution is not necessary. 


I C. P. CODE, (1908), S. 39—Transfer when dis- 
| allowed. 

O. 21, R. 6 read with S. 39, C.P. Code makes it quite 
clear that where there has been no application for the 
execution of the decree in the Court which passed the 
decree, the decree-holder is bound to make an applica¬ 
tion for execution in the Court to which the decree has 
been transferred; but there is nothing in the law which 
compels the decree-holder to make a second application 
for the execution of the decree in the Court to which 
the decree has been transferred if he has already made 
an application in the Court which passed the decree. 22 
C. 921 and 16 C. 744 Ref. {Mullick and Foster , //.) 

K. B. duit v. Taraprasanna Roy Chowdhury 

741. C. 753= 2 Pat 909 = 5 P. L. T. 11 = 
1923 P. H. C. C. 230 = A. I. R. 1924 Pat. 120. 

—S. 39—Transfer application, when in order. 

-A 11 application for the transfer of a decree was 

made, to the District Court of A but the judgment- 
debtors were resident in district B. The District Judge 
of A had jurisdiction over both the administrative dis¬ 
tricts A and B. 

Held : The application could not be said to be not in 
accordance with law. {Nrwbould and Suhrawardy, /y.) 

Juharlal Sadhu Khan v. Chandra Kanta. 

A. I. R. 1928 Cal. 265. 
— S. 39—Transfer perse is not execution. 

--The sending of the decree for execution to an¬ 
other Court is not by itself an execution of the decree, 
though an application for such a transmission may 
amount to taking step-in-aid of such execution. (Sulai- 
man and Sen , J J.) ATHERTON & CO. v. HABIB 

Baksh. 1151. C. 865 = 1929 A. L. J.553 = 

A. I. R. 1929 AU. 390. 

—S. 39—Transfer of award. 

-A Court which has the power to execute an 

award under R. 34 framed under S. 43, Bombay Co¬ 
operative Credit Societies Act has the power to transfer 
it for execution to another Court. {Macleod, C. J. and 
Shah , /.) KR1SHNAJ1]SHR1DHAR : BaRDE V. MAHADEO 

Sakha ram Patil. 64 I. C. 337 = 46 Bom. 128 = 

23 Bom. L. R. 909 = A. I. R. 1922 Bom. 377 (2); 
—S. 39—Transfer of Small Cause decree to Munsif 
—Effect of. 

-Small Cause decree transferred to Munsif’s Court 

—Order in execution appealable as if the decree is pass¬ 
ed by Munsif. .{Dalai. /.) MT. MENDHa KUNWAR 
v. Ganga Saran Sahu. 103 I. C. 344= 

A. I. R. 1927 All. 740. 

—S. 39—Transfer to Agent’s Court. 

-When the decree is transmitted to the Agent’s 

Court for execution, if nothing more is said, it is pre¬ 
sumably intended that it should be executed against 
those properties over which the Agent’s Court has juris¬ 
diction. It would not be reasonable to presume that 
the Court which passed the decree intended the unusual 
course to be taken of the decree being executed against 
properties situated within the jurisdiction of the trans¬ 
mitting Court, for, as regards such properties, the 
natural course would be that the Court which passed 
the decree should execute its own decree. {Spencer and 
Deradoss , J J.) VlKRAM DEY r. L.AKSHMINARAS1MHA 
Garu. 76 I. C. 269 = 18 M. L. W. 747= 

A. I. R. 1924 Mad. 144. 

—S. 39—Transfer when disallowed. 

- Decree cannot be transferred in Co/rrt hating no 

pecuniary jurisdiction over the value of the suit. 

If a Court has no pecuniary jurisdiction to entertain 
and try an original suit it is incompetent to execute the 
decree in that suit. The suit therefore cannot be trans¬ 
ferred to it for execution under S. 39 of the C. P. Code, 
S. 39, Clause (2) of the new Code which modifies 
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C. P. CODE, (1908), S. 39—Transfer when suffi¬ 
cient property within Jurisdiction. 


C. P. CODE, (1908), S. 41—Jurisdiction of trans¬ 
feree Court. 


S. 223 of the old Code requires that when the Court 
sends a decree suo motu to another Subordinate Court, 
the latter must be a Court “ of competent jurisdiction.” 
The competence cannot be determined irrespective of 
its pecuniary jurisdiction. ( Jwala Prasad and Bucknill , 
JJ.) AMR IT LAL^. MURLIDHAR. 671. C. 538 = 

S Pat. L. T. 422 = 1922 P. H. C.C. 229 = 
1 Pat. 651 = A. I. R. 1922 Pat. 188. 
—3.39—Transfer when sufficient property within 
jurisdiction. 

- Permissibility. 

The jurisdiction of a Court transferring decree 
for execution to another Court is not confined to cases 
in which there is no property within the jurisdiction of 
the Court which passed the decree sufficient to satisfy 
decree. Under cl. (d) of sub-S. (1) of S. 39 of the C.P. 
Code the Court can make the order of transfer if it 
“considers for any other reason, which it shall record in 
writing, that the decree should be executed by such 
other Court.” ( IVazir Hasan and Kendall , A. J. Cs.) 

Muhammad Sadiq Ali Khan v. Shark Jahan 
Begam. 85 I. C. 411 = 28 O. C. 199 = 

A. I. R. 1925 Oudh 481. 
—S. 39—Transmission, a Ministerial Act. 

-The order of transmission of a decree by one 

Court to another can be made ex parte as it is a Minis¬ 
terial Act. A.I.R. 1927 P. C. 73, Foil. ( Rutledge, C.J. 
and Carr , /.) NACHIMAI ACHI z/. S.N. SUBRAMA.NI- 
am Chetty. 5 Rang. 775 = 6 Bur. L. J. 225 = 

106 I. C. 857 = A. I. R. 1928 Rang. 40. 
—S. 39—When inapplicable. 

-—Section does not apply to a decree under the 

Presidency Small Cause Courts Act. (A T ewbould and 
Suhrawardy, //.) JAHARLAL SaDHUKHAN v. 

Chandra Kanta Pal. A. I. R. 1928 Cal. 265. 
S. 40—Jurisdiction to transferee Court. 

-If a decree pending in the '‘transferee” Court has 

been completely withdrawn from that Court, the trans¬ 
feree Court has no further jurisdiction. A. I. R. 1926 
Pat. 274 ; A.I.R. 1925 All. 179, 168 P. R. 1888; 20 All. 
129 and A.I.R. 1922 Nag. 210, Ref. ( Johnstone , J.) 
Salig Ram v. Ishar Das. 

A.I.R 1930 Lah. 508. 
—S. 41—Certificate—Necessity of. 

-Certification is a very important step when a 

decree has once been transferred to another Court, for 
its consequence is that the latter Court ceases to have 
jurisdiction to execute the decree. There must be a 
formal certification by the Court to which the decree 
has been transferred for execution, to the Court which 
passed the decree, and the fact of certification should 
not bejeft open to inferences to be drawn from entries in 
register of suit of the Court transferring the decree. 

( Macleod , C. J. and Shah, J.) SHIVL1NGAPPA MaL- 
LAPPA SADALGI V. SHIDMALLAPPA NURANDAPPA 

Kapali. 26 Bom. L. R. 345 = 80 I. C. 752 = 

A. I. R. 1924 Bom. 359. 
—S. 41—Certificate respecting small cause decrees. 

- -Executed on original side. 

Macleod , C. J. —No particular method is prescri¬ 
bed for certifying the fact of execution and all that the 
-section means is that the Court to which the decree Ls 
•sent for execution should inform the Court which passed 
the decree what has happened in execution. 

Crump, J. —When the Subordinate Judge is invested 
■with Small Cause Court powers, and where in the exer¬ 
cise of the latter jurisdiction he makes a decree and the 
decree comes before him for execution in the exercise 
of his ordinary jurisdiction then, in such a case it is im¬ 
possible to apply S. 41 strictly, because that section 


clearly has in contemplation different Courts and not 
different branches of one Court presided over by the 
same individual. All that is necessary is that there 
should be sufficient compliance with the section such as 
an entry as to the result of the execution proceedings 
made in the Small Cause Suit Register. ( Macleod , C.J. 
and Crump , /.) MANIRAM PeERCHAND v. VlTHU 
Ramji PaTIL. 76 I. C. 549 = A. I. R. 1923 Bom. 371. 
—S. 41 —Jurisdiction after certificate. 

— -Even after issue of certificate under S. 41, trans¬ 

feree Court has jurisdiction to decide objections relating 
to anything done in the course of its proceedings. A.I.R. 
1925 All. 179. {Gobar an Nath-Misra and Pitllan, J J.) 
MT. JlLAI v. ABDUL RAHMAN. 5 O. W. N. 1053 = 

115 I. 0. 444 = 4 Luck. 209 = 
A. I. R. 1929 Oudh 76. 

— -The mere striking off of an application for exe- 

■ cution does not terminate the jurisdiction of the Court 

to which the decree is sent for execution to execute the 
decree ; but the jurisdiction ceases as soon as the Court 
takes action under S. 41 and certifies to the Court which 
passed the decree the circumstances attending the failure 
j on the part of the transferee Court to execute the 
' decree. {Das and Boss, JJ.) MUHAMMAD IBRAHIM 
v. Chhattoo Lal. 5 Pat. 398 = 7 P.L. T. 461 = 

! 1926 P. H. C. 86 = 941. C. 36 = 

A. I. R. 1926 Pat. 274. 

-After issue of certificate whether rightly or 

wrongly, the Court to whom the decree is transferred 
i cannot deal with execution matters. {Dalai, J.) SHIAM 
Lal Koerpal. 22 A. L. J. 1039 = 

6 L. R. A. Civ. 28 = 86 I. C.390 = 

A. I. R. 1925 All. 179. 

- Transfer for exccutioji to another Court—Latter 

Court certifying failure of execution—Fresh applica¬ 
tion for execution can be entertained by the same Court. 

S. 41 requires that a Court to which a decree has 
been sent for execution shall certify to the Court which 
sent it that it has completely executed the decree or has 
failed to do so and is unable to do so any further. The 
section may also require certificates to be sent of the re¬ 
sult of each application for execution that is made to the 
Executing Court, but in any case such certificates have 
to be sent under the executive orders of the High Court, 
j But the sending of a certificate does not of itself put an 
end to the jurisdiction of the Court to execute the decree, 
and the sending of a certificate of the latter class cannot 
do so at all. 37 Mad. 231 distinguished. 20 All. 129 
followed. ( Batten, J. C. and Hallifax , A. J. C.) 

Inpra Raj Singh v. Murad Khan. 

68 I. C. 657 = 18 N. L. R. 178 = 
A. I. R. 1922 Nag. 210. 

—S. 41—Jurisdiction of transferee Court. 

-The Court to which a decree has been transferred 

for execution is not divested of jurisdiction until it sends 
the certificate under S. 41 to the Court which passed the 
decree, and until such certificate is sent the Court which 
passed the decree has no jurisdiction to entertain appli¬ 
cation to certify payment under the decree so as to save 
limitation. 39 Mad. 640 (C.P.C.) Foil. {Dalai, J.) 
Syed Mohammad Shakir v. Jugal Kishore. 

85 1.0. 455 = 28 O. C. 169 = 
A. I. R. 1925 Oudh 492. 

-The Court to which a decree is sent for execution 

retains its jurisdiction to execute the decree until the 
execution has been withdrawn from it, or until it has 
fully executed the decree and has certified that fact to 
the Court which sent the decree, or until it has failed to 
execute the decree and certified that fact to the Court 
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C. P. CODE, (1908), S. 41—Jurisdiction of tranr -1 
ffiiee Court. 


ulnch forwarded the decree. There should be complete 
failuie such as would result in no benefit to the judg¬ 
ment-creditor for one reason or another, and not merely 
a partial failure. {Maclead, C. J. and Crump , /.) 

\ ittu Danlaga 7'. Ganesh Ramchandra. 

74 I. C. 149 = 25 Bom. L. R. 453 = 

cj a* __ _ A. I. R. 1923 Bom. 396. 

—S. 41—Madras Civil Rule 161 (a). 

V alidity. 

R. 161 ( a ) is only a rule of detail giving further guid- 
ancj to Court in the carrying out of the provisions of 
£>• 41, C. P. Code, and the two provisions are not in- 
consists with each other, nor is K. 161 (a) ultra vires. 
All the rules of the Rules of Practice are supplemental 
to the C.P. Code R. 161 ( a ) is a rule within the power 
of the High Court, the object being to compel decree- 
holders to be prompt in filing execution petitions in 
Courts to which the decrees are transferred : 20 All. 129 
L K - 1923 Bom. 396, Dist. (Ramesam, J.) 

Mir md. noorulla v. Hasarath Kibulai. 

98 I. c. 455 = A. I. R. 1926 Mad. 1209 = 

0 „ 51 M. L. J.554. 

—S. 41—Powers of Original Court. 

T" ’^ e ^ourt which makes an order transferring its 
deciee for execution to another Court, must also have 
the power to bring the decree back. (Maclecd, C. J. 
and Coy a fee, J.) LANG v. JaSVaNTLAL. 

50 Bom. 439 = 28 Bom. L. R. 381 = 94 I. C. 146 = 

_ A.I.R. 1926 Bom. 271. 

-S. 42—Applicability. 

^ 2 * s n °t applicable to proceedings in execution 
of a decree of the Madras Small Cause Court transferred 
to a Court in mofussa! ; but it only applies to execution 
proceedings in the Madras Small Cause Court, whether 
the decree sought to be executed was passed by the 
Madras Small Cause Court or transferred to that Court 1 
from a Court in the mofussal. (Da-adoss and Wallace, 

//•) Ponnappa Reddi V, Thiruvengada Pillai 

700= ™ 90 L C - 509 = 22 M. L. W. 465 = 

1926 M. W. N. 713 = A. I. R. 1926 Mad. 1179 (a) = 

q . _ A „ 49 M. L. J. 104. 

—» 42—Application for second transfer. 

Per Shah . /:—It is possible to read S. 42 in a compre- 
ensne manner and to hold on the words of that section 
that even an application for the transfer of the decree 
again to another Court must be made in the first ins¬ 
tance to the Court to which the decree has already been 
transferred. I should have been glad to see my way, if 
possible, to hold that another application for a transfer 
to third Court might be made to the Couit which had 
originally passed the decree. At any rate it may be said 
Jn favour of the view that there is no express provision 
prohibiting such a procedure. (Maclecd, C.J. and Shah , 

y.J kangaswami Chetti v. Sheshappa Manjappa 

Shimpl 68 I. C. 506 = 24 Bom. L. R. 798 = 

47 Bom. 56 = A. I. R. 1922 Bom. 359. 

—3. 42 —Execution of Small Cause Courts decrees. 

• c~7 Al V? rder in execut i°n by a Small Causes Court 
!!, *\ ( 3 Pat - L. W. 146, and 3 L. W. 34 Ref.) 

W hen, however, the decree has been transferred to the 
ordinary Court to be ■executed as if it were a decree 
made by that Court, the orders, made in execution are 
appealable in the same way as orders made in execution 
of decrees passed by that Court. 31 All. 1 Foil. 

(Mookenee and Panton, //.) JaMINIBALA DEBI | 
aarali I RASAP Mukherjee. 67 1, c. 6 = 

34 C. L. J. 477 = A. I. R. 1921 Cal. 242. 
—3. 42 -Jurisdiction after transfer. 

7 T ’ Vest * u £ of powers in Court to which case is trans¬ 
ferred does not divest parent Court of its powers of re I 


C. P. CODE, (1908), S. 42 —Powers of execution 
Court—What are not. 


transferring a case—Application for second transfer i n 
Parent Court. 

The fact that in S. 42 the transferee Court is given 
the same powers in executing such decree as vested from 
the start in the Court which passed the decree, does not 
divest the parent Court of the jurisdiction which it alone 
enjoys of making an order of transfer An application, 
therefore, for the issue of a certificate to a Second Court 
lies to the Court which passed the decree, and once a 
' certificate is given by the transferee Court the Original 
Court is competent to re-transfer to the same transferee 
Court on proper application being made. If at the time 
of application the certificate of non-satisfaction had not 
been granted by the transferee Court the defect is cured 
, by the certificate being received subsequently. 39 Mad. 
640, Dist. A. I. R. 1922 Bom. 359, Diss. 14 M. I. A. 
529, Foil. ( Shadi Lai, C. J. and Harrismi, J.) HlRA 
Lal v. SHERUMAL. 89 I. C. 958= 

j A. I. R. 1926 Lab. 113. 

! —S. 42—Powers of executing Court. 

-The executing Court would have power to deter¬ 
mine the question under O. 21, R. 50 (2) whether a 
person is a partner in a firm or not : A. I. R. 1921 All 
199, Foil. (Bhidc, J.) E. D. SASSOON & Co. LTD.* 
v. Shivji Ram Devi das. 115 1. C. 636 = 

A. I. R. 1929 Lab. 228. 

- Attachment. 

When a decree is transferred to a Court other than 
the Court which passed the decree, for execution the 
Court to which it is transferred has the power of attach¬ 
ment under O. 21, R. 48 (1). ( fVazir Hasan and 

Gckaran Hath Misra, JJ.) LAL BAHADUR v. BEN] 
Madho. 1 Luck. 46= 6 O. W. N. 1144 = 

13 O. L. J. 174 = 911. C. 1043 = 
A. I. R. 1927 Oudh 112. 

- Court to which decree is transferred for execu¬ 
tion is bound to stay execution when acquainted with the 
fact that decree is no longer in existence. 

Although the Court to which a decree is transferred 
for execution has no power to entertain any objection 
regarding the legality or propriety of the order directing 
execution cr the right of the person shown in the order 
as the person entitled to execute the decree, yet it is the 
duty of the executing Court, on being acquainted with 
facts showing that the decree is no longer in existence, 
being superseded by another decree of the appellateCourt,' 
to refuse to allow the sale to proceed. The effect of the 
appellate Court’s decree on appeal is to cancel the trial 
Court’s decree, and any sole under the decree of the 
lower Court is null and void and must be set aside : A. 
I.R. 1926 P.C. 93, Rel. on. (Rutledge, C.J and Brown 

/.) S. M. Hashim r*. j. a. Marlin. 

4 Rang. 562 = 100 I. C. 285 = 5 Bur. L. J. 239 = 

A. I. R. 1927 Rang. 104. 

A Court to which a decree is transferred for 
execution cannot execute it in absence of regular appli¬ 
cation therefore under O. 21, Rr. 10 and 11. (Kin- 
Khede, A. J. C.) S V LTAN A LI v. BALAJI. 

80 I.C. 59 = A. I. R. 1924 Nag. 413. 

By S. 42 the Court to which a decree or order is 
transferred for execution is for the purpose of O. 21, 
R, 50 (2) the “Court which passed the decree ” and is 
competent to determine the question whether a certain 
person is a member of a firm. 20 C. L. J. 129, Ref. 
C Piggott and Walsh , //.) SlTAL PRASAD v. CLE¬ 
MENTS Robson & Co. 611. c. 401=4S All. S94 = 

a 19 A - L. J. 187=A. I. R. 1921 All. 199(2). 
—S.42— Powers of execution Court—What are not. 

Rezrnue Court in execution of an ejectment 
decree cannot put heirs of decree*holders in p,xssession , 
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Under Rule 16 of Order 21 the heirs of a deceased 
decree-holder may apply for execution to the Court that 
passed the decree, and under S.42 they can do so equally 
to any Court to which that decree has been transferred 
for execution. It would see in also that the right to apply 
for execution in these circumstances includes the right to 
carry on an execution already initiated by the deceased 
decree-holder. But both these things can be done only 
in a Civil Court. The Tahsildar as a Revenue Officer 
has certain powers in the execution of a decree by eject¬ 
ment, but he cannot execute such a decree in favour of 
any one but the person named in it. When he is ordered 
to give possession of a holding to a certain person who 
is then alive, he has no more power to give possession to 
anybody else whom he considers to be the heir of that 
person, than a Mazkuri would have in the same circum¬ 
stances. (Hallifax , A. J. C.) MT. KRISHNA BAI v. 
Debising. 71 I. C. 409 = A. I. R. 1923 Nag. 195. 

—S. 42—Propriety of order of execution. 

A Court executing a transfer decree cannot enter¬ 
tain any objection regarding the legality or propriety of 
the order directing execution. 7 All. 330; 21 Bom. 456, 

and 156 P * L ‘ R * 1905 > Rel, on. ; A. I. R. 
1925 Pat. 807 and 1 Pat L. W. 582, Dist. ( Johnstone, 
Paira Mal v. Mehrchand. 

123 I. C. 531 = A. I. R. 1930 Lah. 143. 

S. 42 Questions under S. 47—Beyond purview. 
-The enactment of S. 42 is clearly intended to be 


M - --—-- “J IV/ UV, 

ot general application and to remove all questions aris¬ 
ing out of the decree, such as those dealt with by S. 47 
of the Code and the like, from the cognisance of the 

court which made the transfer. 43 All. 394, Foil. ./ -»u U m.. s i.i<h u. G 

\ Mukerjiand Daniels, //.) SanWaL Das v. COLLEC- , fells under one of the exceptions enumerated. ( Sritti- 
TOR OF EtaH. 831. C. 848=46 All. 560= I vasa Aiyangar , /.) KR1SHNASWAMY CHETTY v. 


—S. 44—Interpretation. 

-The words “may be executed in British India as 

if they had been passed by the Courts in British India” 
refer only to the mode of execution. They do not mean 
that such deciees should for all purposes whatsoever be 
placed in the same position as decrees of British Indian 
Courts. ( Srinivasa Aiyangar, J.) KRISHNASWAMY 
CHETTY V. MADHAPPA CHLITIAF. 86 I. C. 492 = 

21 M. L. W. 330 = A. I. R. 1925 Mad. 788. 

—S. 44—Notice—Necessity. 

-When foreign decrees are sought to be executed 

in British Indian Courts, as an invariable rule notice 
ought to be issued by the executing Court to the judg¬ 
ment-debtor, to appear and state his objections if any, 
and execution should be ordered, if deemed proper only 
thereafter. (, Srinivasa Aiyangar, J.) KRISHNASWAMY 
CHETTY V. Madhappa Chettiar. 86 I. C. 492 = 
21 M. L W. 330 = A. I. R. 1925 Mad. 788. 
—S. 44—Objection by judgment debtor. 

'Judgment-debtor can object to execution on the 
ground that the decree is not conclusive. 

Ss. 13 and 44 should be read together, but it ought 
not to be forgotten that S. 13 merely lays down a rule 
of res judicata and has nothing to do whatever, with the 
manner in which the rule of res judicata should be en¬ 
forced. Further, S. 13 merely codifies the rules of 
international law, with regard to foreign judgments. 
Unless, therefore, under its provisions, a decree that is 
produced for execution is conclusive, as to the matter 
directly thereby adjudicated, it cannot and ought not to 
be executed. The judgment-debtor in such cases, is 
permitted by the very provisions of S. 13 to show how 
or why it is not conclusive, by showing that the case 


22 A. L. J. 439 = 5 L. R. A. (Civ.) 380 = 

A. I. R. 1924 All. 700. 
S. 44—Discretion of Court. 

“ -Courts may refuse execution—Discretion to refuse 

is not limited to Ss. 13 and 14. C. P. Code. 

The expression “ may be executed” in S. 44 gives a 
discretion to the Court, to which application is made for 
executing a decree, to refuse to execute it, though the 
discretion should not be capriciously exercised. That 
discretion is not with special reference to Ss. 13 and 
14. Cases may arise where in the exercise of proper 
discretion, Courts of law in British India may properly 
refuse execution of such decrees even apart from the 

exceptions enumerated in S. 13. However, in practice, 

no case may arise where the grounds on which the Court 
may consider it proper to refuse execution in the exer- 
cise of its d^crenon* are not included in one or the 
other of the very general exceptions engrafted in S. 13. 
^nnivasa Aiyangar, J.) KRISHNASWAMY CHETTY 

v. Madhappa Chettiar. 86 I. c 492 = 

21 M. L. W. 330 =A. I. R. 1925 Mad. 788 (d). 
"^otrT FOreign 3udgment “~ Powers of executing 

~- The Provisions of S. 13 of the C. P. Code apply 

to decrees that are transferred to British Courts for exe¬ 
cution under the provisions of S. 44. It is therefore 
open to the Court to which a decree of a foreign Court 
!S transferred for execution to go into the question whe- 
ther the decree is passed without jurisdiction ■ 39 Mad. 
24 and 40 Bom. 551, Foil. (Suhrawardy and Cuming, 

JJ.) Panchkari Majumdar v. Giridharimal 
Mohesri. 89 I. 0. 347 = 98 I. C. 740 = 

30 C. W. N. 785 = 41 C. L. J.508 = 

A I. R. 1925 Cal. 955. 
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Madhappa Chettiar. 861. C. 492 = 

21 M. L. W. 330=A. I. R. 1925 Mad. 788. 
—S. 44—Objection to jurisdiction. 

- Execution of foreign judgments — S. 21 does not 

apply. 

S. 21 cannot be construed, as either legislating for 
foreign tribunals or codifying any rules of international 
law. The section has no application to cases of foreign 
iudgments sought, under the provisions of S. 44, C. P. 
Code, to be executed in British Indian Court. (Srini¬ 
vasa Aiyangar, J.) B. N. KRISHNASWAMY CHETTY 

v. Madhappa Chettiar- 86 I. C. 492= 

21 M. L. W. 330= A. I. R. 1925 Mad. 788. 

| —S. 45—Attachment before judgment. 

-An order of attachment before judgment issued. 

by British Indian Court against the partnership property 
lying in Dutch territory is indubitably inconsistent with 
the supremacy of the Dutch Government and the man¬ 
date issued to the British Consul therein cannot be main¬ 
tained. (Wild, J.C. and Rupchand Bilaram, A. J. C.) 
NARSOMAL JI WAN DAS v. PESUMAL. 

23 S. L. R. 205 = 1141. C. 98 = 
A. I. R. 1929 Sind 45. 

—S. 45—Interpretation. 

-The Courts contemplated by Si 45 are Courts in 

the Native Indian States in alliance with the British 
Government. (Wild, J. C. and Rupchand Bilaram, A. 
J. C.) NARSOMAL JlWANDAS v. PESUMAL. 

23S. L R. 205=1141.0. 98 = 
A. I. R 1929 Sind 45. 

—S. 46- Application under section—Nature of. 

-An application for an attachment under S. 46 

cannot be regarded as an application fcr execution. 
(Greaves, and Cuming, //.) KASIBAR DE v. ASWINI 

Kumar Pal. 90 I. C. 527=A.I.R. 1926 Cal. 249 
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—S. 46—Concurrent execution—Permissibility. 

Indeed in principle there seems to be no difference 
between a concurrent execution after transfer in another 
Court and a concurrent execution in the Court in which 
the decree was passed. That the present Code does not 
view with disfavour concurrent execution is among other 
sections indicated by S. 46 which is new and relates to 
precepts. Two applications for atcachment of different 
properties can proceed simultaneously in execution of 
the same decree. There is no provision of law which i 
prevents the Court from entertaining a fresh application 
lor the execution of the decree by attachment of money 
in deposit to the credit of the judgment-debtor in the 
same Court or in any other Court, when another execu¬ 
tion proceeding is going on, in the same Court. {Mul• 
hcfi and Kulwant Sahay, J/.) RAMSUMRAN PRASAD 

r. Ram Bahadur. 711. C. 741 = 2 Pat. 328= ! 

4 P. L. T. 99 = 1923 P. H. C. C. 61 = 

A. I. R. 1923 Pat. 224. 

—S. 46—Powers of Court to which precept is 
issued. 

- Court to which a precept is issued can accept 

money or security. 

A Court to which a precept is issued derives its 
authority from that precept and has no power to do 
anything not authorized thereby, but it must be pre¬ 
sumed to have inherent powers to deal with all matters j 
that may incidentally arise in connexion with proceed¬ 
ings for attachment, and so a Court to which a precept 
is issued for attachment of property should do the 
same under the same circumstances. It cannot there¬ 
fore be said that the Court has no jurisdiction to accept 
money or security. But even if the Court acts without 
jurisdiction, the judgment-debtor and the surety are 
both estopped from raising the objection, and cannot be 
allowed to challange the validity of an arrangement 
brought about by themselves. ( Zafar Ali , J.) PURAN 

Mal v. Firm Dina Nath. 8 L. L. J. 164 = 

27 P.L.R. 757=94 I. C. 119 = 
A. I.R. 1926 Lah.433. 

—S. 46—Precept by Parent Court. 

-After the transfer of the decree for execution, 

the Court which passed it retains jurisdiction for certain 
purposes out of which S. 46 is one. The object of a 
precept is to enable a decree-holder to obtain an interim 
attachment when there is ground to apprehend that he 
may otherwise be deprived of the fruits of his decree ' 
and it can be issued by the parent Court even after the 1 
decree is transferred. ( Mukerji and Graham , J J.) 
J. C. GaLSTAUN v. F. E. DlNSHAW. 

31 C. W. N. 653 = 102 I. C. 513 = 

A. I. R. 1927 Cal. 581. 
—S. 46—Precept by transferee Court. 

—S. 46 enables a judgment-creditor to apply for 
a precept to “ the Court which passed the decree, ” and 
so a Court to which a decree is transferred for execution 
is not competent to issue precept. ( Rupchand Bi/a * 
yam. A . J. C .) LANGLEY BlLLlMORIA & CO. v. 

Lakhmichand Gopaldas. 921. C. 621 = 

A. I. R. 1926 Sind 157. 
—S. 46—Validity of precept. 

—The Court to which the precept has been issued 
cannot vest itself with jurisdiction to question the 
validity of the precept. The issuing Court makes the 
order and the Court to which it is sent has only to 
carry it out. If any variation is to be made, it is the 
issuing Court which is competent to make it and not 
the Court to which it is sent. ( Mukerji and Graham , 
yy*) J. c. GaLSTAUN v. F. E. DlNSHAW. 

31 C. W. N. 653 = 102 I. C. 513 = 

A. I. R. 1927 Cal. 581. 


C.P. CODE, (1908), S. 47—Appeal—Compromise 

decree. 

—S. 47. 

Appeal. 

Applicability. 

Bar of Suit. 

Compromise decree. 

Conditional decree. 

Conversion. 

Defence to a suit. 

Execution sale. 

Foreign decree. 

Limitation. 

Parties and representatives. 

Powers of executing Court. 

Question relating to execution. 

Rateable distribution. 

Restitution. 

Scope of. 

—S. 47—Appeal. 

Amendment of Decree. 

Award. > 

Compromise decree. 

Conversion. 

Extension of time. 

Interlocutory Order. 

Limitation. 

Local Acts. 

Objection to attachment. 

Order. 

Parties and Representatives. 

Question relating to execution. 

Rateable distribution. 

Receiver. 

Re sale. 

Sale proclamation. 

Scheme. 

Second Appeal. 

Stay of execution. 

Want of notice. 

—S. 47—Appeal—Amendment of Decree. 

-An executing Court has no power to amend 

a decree, but when it does pass an order to amend any 
decree its order comes within the purview of S. 47. 
{Dalip Singh, J.) MIR MAHOMED*. SURJAN MAL 

& CO. 103 I.C. 673 = A. I. R. 1927 Lah. 651. 

—S. 47—Appeal—Award 

- —Execution of Order in. 

An award filed under Arbitration Act is enforceable 
as if it were decree and must be executed in the manner 
laid down by the C. P. Code. Hence S. 47, C. P. Code, 
is applicable for the purposes of an appeal. 40 Cal. 21 
(P. C.), Expl.,40 All. 89 and 35 Bom. 1%, Dist. A. I. 
R. 1921 Sind 132 and A. I R. 1924 Lah. 544, Rel. on. 
{Bhide, J.) E.D. SASSOON & Co., LTD. v. SHIYJl RaM- 
Devi Das. 115 I. C. 536 = A. I. R. 1929 Lah. 228. 

- Execution—Order in. 

For the purposes of Section 47 an award under the 
Arbitration Act must be considered to be a decree in a 
suit and the award proceedings must be deemed to be a 
suit for the purposes of that section. An appeal would 
therefore lie against an order in execution of such award 
although that execution was of an award and not of a 
decree in suit. {Kennedy, J. C. and Mad ga on kar, 

A. f. C.) Donald Graham & Co. t\ Kewalram. 

79 I. 0. 477= 16 S. L. R. 245 = 
A. I. R. 1921 Sind 132. 
—S. 47—Appeal—Compromise decree. 

-Parties to a suit for accounts entered into a 

compromise and a preliminary decree was passed as 
to past accounts and the petition of compromise was 
attached to it, but no mention whatsoever was made of 
1 one of the clauses in compromise relating to the sharing 
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of the profits of a specified contract, as the compromise 
in para. 3 expressly provided that this matter would be 
entirely distinct and separate from the rest. When the 
accounts of this contract were about to be audited, the 
party entitled to a share in its profits insisted upon its 
right to be represented at the audit. The other party de¬ 
nied this right, whereupon the former claimed under the 
terms of the compromise to refer the matter to arbitra¬ 
tion, nominated its arbitrator, called upon the other 
party to nominate its arbitrator and on its failure to do 
so made an application to the District Judge under S. 8 
(2). The learned District Judge decided that a dispute 
had arisen and that there had been a valid submission 
to arbitration and directed that the parties were to nomi¬ 
nate iheir arbitrators by a fixed date. In an appeal 
from that order, 

Held , that the question before the Court was not one 
relating to the execution of any decree and that, there¬ 
fore S. 47 had no application and no appeal was 
competent. {Bradway and Abdul Qadir, //.) BaKSH 
Ilahi v. Abdul Rahman. 711. C. 817 = 

A. I. R. 1924 Lah. 405. 

—S. 47—Appeal—Conversion of. 

”Application into suit--Case between rival assignees 
of decree converted by Court into suit—Appeal lies— 
C. P. Code , O. 21, P. 16. 

Where two rival assignees from decree-holder applied 
for execution of the same decree and the question arose 
as to the validity of the assignments and the case was 
converted by Court into a suit under S. 47 (2) and 
decided, 

Held , that the Court acted within its jurisdiction, 
even supposing that it acted under O. 21, R. 16, an 
appeal lay from the decision as from one passed in a 
regular suit. ( Jwala Prasad and Kulwant Sahay , //.) 

Run Bahadur Singhs. Bajrange Prasad. 

78 I. C. 495 = 3 Pat. 344 = 
1924 P. H. C. C. 193 = A. I. R. 1925 Pat. 16- 

—S. 47—Appeal—Extension of time. 

- Bengal Tenancy Act. 

When a decree is drawn up directing the judg¬ 
ment-debtor to pay the decretal amount within a 
specified time, the extension of time would not be an 
order under S. 66 (3), Beng. Ten. Act. It is an order 
varying the terms of the decree which the Court has no 
jurisdiction to vary. Where the Court varies the terms 
of a decree by extending time which he has no juris¬ 
diction to do, there is no appeal from that order but it 
can only be set right by an application for revision. 
26 Cal. 639, Dist. {B. B. Gbose aud Bose% JJf) DaLI- 
LUDDI v. BAKSHI BEPARI. 112 I. C. 124 = 

A. I. R. 1929 Cal. 140. 

An order granting or refusing an extension of 
time for performance in the case of a decree for specific 
performance is not the determination of a question 
under S. 47, and as such is not appealable. (Heald and 
Mya Bu, //.) KO Ba Chit v. Ko Than Daing. 

5 Rang. 615= 6 Bur. L. J. 216= 
105 I. C. 467=A. I. R. 1927 Rang. 311. 

—S. 47—Appeal—Interlocutory Order. 

Mortgage suit—Order reducing decretal amount. 

In the execution proceedings of a mortgage decree for 
sale, the Court, on an objection being raised, passed an 
order stating that the mortgage debt had been split up 

and there ought to be rateable reduction in the decretal 
amount, 

Held, that as the objection was not disposed of con¬ 
clusively, and the Court had still to determine the market 
value of the different portions of the property and the 
rateablelliability r of each item, its order was in the 
nature of an interlocutory order and so did not amount 


C. P. CODE (1908), S. 47—Appeal—Interlocutory 
Order. 

to a decree. A. I. R. 1924 All. 808 and A. I. R. 
1926 All. 401, Rel. on. {Sulaiman and King, //.) 
Moti Chand v. Mahabir Prasad. 

A. I. R. 1930 All. 638. 

- Direction to Collector. 

Where the judgment-debtor does not object to the sale 
of certain land in execution of a decree against him but 
the Collector, to whom decree is sent for selling that 
land returns it thinking that the land in question is not 
saleable, but the Court decides that the land is saleable 
and directs the Collector by its order to sell it, the order 
of the Court is merely a direction to the Collector, and 
there being no decision between the parties to the suit 
on any question relating to the execution, discharge or 
satisfaction of the decree, the order is not appealable. 
{Addison, J.) MAIN SlNGH v. PARAS DAS. 

1151. C. 75 = A. I. R. 1929 Lah. 391. 

-Order granting mortgagee interest on mortgage 

money for the time during which sale proceeds of mort¬ 
gage property are lying in Court, is not appealable but 
is revisable. {Heald and Otter , //.) S.A.S. CHETTIAR 

Firm v. u. Min Din.. 

1181. C. 416 = A.I.R. 1929 Rang. 127. 

- Decree final or preliminary. 

An appeal need not be preferred against every order 
in execution proceedings. It is open to the party aggrie¬ 
ved to challenge by an appeal against the final order 
which determines the rights of the parties, the propriety 
of the interlocutory orders made in the course of the 
proceedings. 36 Cal. 422, Foil. A person obtained a 
decree for realization of money by sale of certain pro¬ 
perty of judgment-debtor. He applied for execution but 
the Court held that the decree was preliminary and 
could not be executed. He then applied to have the 
decree made final and at the same time protested that 
the decree as it stood was capa ble of execution. The 
application for final decree was held as time barred. He 
preferred an appeal in which he again reiterated his plea 
that the decree could be executed. 

Held , that he could urge the plea though he did not 
appeal from the order of the executing Court disallowing 
execution. {Shadi Lai , C. J. and Broadway , J.) 

Nathu Malv. Mohan Singh. 

100 I. c. 653 = A. I. R. 1927 Lah. 232. 

--Order directing properties to be sold in a parti¬ 
cular order is not appealable. I. L. R. 27 Mad. 259 
(F.B.) Foil. 18 M. L. W. 311, Dist. {Krishnan and 
Waller , //.) L. RAMA NaIDU v. L. RAMAKRISHNA 
Naidu. 78 I.C. 829 = 19 M. L. W. 235 = 

33 M. L. T. 275= 1924 M. W. N. 220 = 

A. I. R. 1924 Mad. 527 = 46 M. L. J. 192. 
- Sale postponed. 

An order refusing to postpone a saie or alter the 
terms of the sale proclamation either by raising the up¬ 
set price or by dividing the property into lots, is only an 
interlocutory order. {Sc/iwabe, C. J. and Coleridge , 

J.) Kaveribai ammal v. B. Mehta. 

75 I. C. 901 = 18 M. L. W. 615 = 
1923 M. W. N. 894=A. I. R. 1924 Mad. 234 = 

46 M. L. J. 71. 

- Substitution of names. 

Where the order of the Court below merely directs 
that the defendants are liable to render accounts as the 
legal representatives of the deceased judgment-debtor but 
the amount for which they are liable has not been deter¬ 
mined, the question which has been actually determined 
by the Court below is merely a question relating to the 
substitution of the names of the defendants in the place 
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of the decea.-ed, and their liability to render the accounts 
directed by the decree as his legal representatives. It is 
not a question relating to the execution, satisfaction or 
discharge of a decree. S. 47 therefore has no application. 
It is at best an interlocutory order and no appeal is 
maintainable but the defendants can raise the plea of i 
their non-liability in the appeal from the final decree. 
(Lindsay and Kanhaiya Lal, JJ.) RUDRA PRASAD 

v. Sakha Mahesh. 

47 All. 543 -= 87 I. C. 322 = 23 A. L. J. 458 = 

0 L. R. A. Civ. 359 = A. I. R. 1925 All. 588. 

—S. 47—Appeal—Limitation. 

-The question whether or not an execution was 

time-barred is a question within S. 47 arising between 
the parties and relating to the execution of the decree 
and therefore its decision is a decree as defined in S. 2. 

(Dawson Miller, C.J. and Foster , J.) S. M. LAL 
Chaudhury v. Narayan Prasad. 

2 Pat. L. R. 222 = 84 I. C. 576 = 
A. I. R. 1924 Pat. 683. I 

—S. 47—Appeal—Local Acts. 

- Bengal Tenancy Act , S. 173. 

Where the question is one which is covered by S. 47, 
C. P. Code, an appeal is allowable from an order 
passed under 8. 173, Bengal Tenancy Act, though no 
provision for appeal is made in the Act itself. The 
right to appeal therefore from an order passed under 
S. 173, Bengal Tenancy Act, depends upon the questions 
raised and upon the party appealing. 19 C. 683 and 
24 C. 707, List.,' 13 C.L.J. 257, Ref. 19 C. L. J. 81, 

Foil. ( Suhrawardy and Duval , JJ .) AZAM KAN v. 

Umedali Moral. 

85 I.C. 750 = A. I. R. 1925 Cal. 1223. 

- —Deccan Agriculturists' Relief Act , S. 22. 

An order under 8.22 passed in execution of a decree 
falls under 8. 47, C. P. Code, so that an appeal lies 
from such an order. ( Fawcett J. C. and Raymond . | 

A. J. C .) Choithoram Kaliandass v. Lalrux. 

631. C. 310 = 15 S. L. R. 47 = 
A. I. R. 1021 Sind 29. 

- —Estates Land Act , S. 77. 

A petition filed for the execution of a decree given by 
a revenue Court in a suit filed under S. 77 of the Estates j 
Land Act is appealable and is also open to second appeal 
as in C. P. Code, S. 47. ( Sunda’am Chetty , /.) Raja 

Ankineedu Prasad v. Ravi Basavayya. 

100 I. C. 678 = A. I. R. 1927 Mad. 440 = 

52 M. L. J. 332. j 

- Oudh Rent Act . 

Where a Revenue Court executing a decree dismisses 
the judgment-debtor’s objection in default of appearance, . 
no appeal lies either under the Oudh Rent Act or the I 
C. P. Code. (Dalai, J. C. and Wazir Hasan , A.J.C.) 

Mohammad Zakatullah v. Mt. Gui.k andi. 

851. C. 393 = 28 0. C. 124 = 
A. I. R. 1925 Oudh 485. 

—S. 47—Objection not raised in suit. 

—-An agriculturist can make a valid mortgage of 

his house in execution of a decree in which the house 
may be sold. If the agriculturist fails to raise the 
point in the suit itself he cannot raise it in the execu¬ 
tion. Contra \Ryves J. (Walsh, Ryvcs and Mukerji, 

JJ •) Mubarak Hussan v. Ahmad. 84 I.C 749 = 

22 A. L. J. 321 = 5 L. R. A. Civ. 201 = 
46 All. 489 = A. I. R. 1024 All. 328 (F. B.) 

—S. 47—Appeal—Objection to attachment. 

-Where an objection to sale had been brought 

under S. 60, and the sale was confirmed, the order 
should be implied to have the effect of determining 


objections of that character within the meaning of S. 47 
and hence is appealable. (Shadi Lai, Cand Hilton, 

/.) Bahadur alt Khan v. Co-operative Credit 
8ociety. 120 1. C. 165 = A. I. R. 1929 Lah. 778. 

-Where one of the defendants to the suit objected 

to the attachment in execution of the decree under 
O. 21, R. 58, 

ILeld , that the objector being a party to the suit, the 
proceedings were governed by S. 47, and an appeal lies 
from the decision of the executing Court. ( Addison, J .) 

Nabi Bakhsh. v. Udho Ram. 1001. C. 786 = 

28 P. L. B. 121 = A. I. R. 1927 Lah. 895. 

-Order of dismissal of objection by judgment- 

debtor stating that he has no saleable interest in the 
property attached is appealable. 8 All. 146 (F. B.), 
Foil. (Dalai, J. C . and Wazir Hasan, A.J.C .) LACH- 

man Prasad v. Srimati Mirnalini debt. 

85 I. 0. 997 = 28 O. C. 175 = A. I. B. 1925 Oudh 618. 

-A defendant against whom a suit has been dis¬ 
missed is a party to the suit, within S. 47 and therefore 
if an objection lodged by such a person to the attach¬ 
ment of certain property in execution of the decree 
passed in the suit is dismissed, the order dismissing the 
objection is open to appeal under S. 47 though the objec¬ 
tion is wrongly described as one under O. 21, R. 58. 

( Moti Sagar, J .) Mt. GAURAN v. CHANDU LAL. 

75 I. C. 747 = A. I. B. 1924 Lah. 589. 

- By third party. 

Where after a decree had been passed in a bond suit 
and the assets of the deceased debtor in the hands of 
judgment-debtor had been attached in execution, the re¬ 
versioner who had obtained a decree against the judg¬ 
ment-debtor brought an objection which was allowed, 
Held, decree-holder’s only remedy against successful 
reversioner who was a third party to this suit and 
execution proceedings was a suit for declaration ar.d not 
an appeal. Section 47 did not apply. (Bonerji, J.) 
Bansi Dhar v. Lala Shyam Lal. 

711. C. 1012 = A.I.B. 1923 All. 292. 

-Order 21, Rule 58, applies to the objection of a 

judgment debtor that the property attached in execution 
is wakf property and, therefore not liable to be attached 
and sold. Section 47 does not apply. No appeal lies 
from the order passed by the executing Court in the 
case. (Coutts and Das , JJ.) SHAIKH NAZIR 

Hussain v. Mahomad Ejaz Hussain. 

67 I. C. 438 = 3 Pat. L. T. 432 = 1 Pat. 637= 

A. I B. 1922 Pat. 196. 

—3. 47—Appeal—Order. 

-Every order passed by execution Court in the 

course of proceedings under S. 47 does not necessarily 
amount to a decree so as to be appealable. S. 47 must 
be read with the definition of ‘decree’ in S. 2. The mere 
determination of a question would not be sufficient but 
that determination must amount to the formal expres¬ 
sion of an adjudication which so far as regards the 
Court expressing it conclusively determining the rights of 
the parties with regard to the matters in controversy. 
An order in execution proceedings on a mortgage decree 
rateably reducing decretal amount is in the nature of an 
interlocutory order and not a decree. (Sulaiman and 

King, JJ.) motichand v. Mahabir Prasad. 

A. I. B. 1930 All. 638. 

- Order is appealable. 

A question in execution as to whether the execu¬ 
tion can proceed or not is an order under Section 47 and 
is therefore appealable. (Coutts and Ross, JJ.) RAM 

Bhujhwan Prasad Singh r. Natho Ram. 

70 I. C. 483=3 Pat. L. T. 146= 

A. I. B. 1922Pat. 69. 
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--An order allowing one of two assignees of a 

decree to execute the decree to the exclusion of the other 
is not appealable. ( Kinkhede , A. J. C.) RADHABAI 
v. BHIMRAO. 82 I. c. 734 = 21 N. L R. 34 = 

A. I. R. 1925 Nag. 186. 

-No appeal lies from an order refusing to restore 

an application in the Execution Department. {Sulaiman 
J.) Lachmi Narain v. Mr. Brij Rani. 

80 I.C. 39 = 5 L. R. A. Civ. 573 = 

A. I. R. 1924 All. 794. 

-Even if a case does not strictly fall under S. 47, 

the order of the Court would be appealable if it pur¬ 
ported to act under that section. {Spencer and Odgers , 

//.) B. Hanumantha RaO v. A. Krishnamma. 

70 I. C. 329 = 32 M. L. T. 118 = 
A. I. R. 1924 Mad. 518. 

-Section 47 must be read with S. 2 and the effect 

of reading both the sections is not to make every order 
passed by the execution Court appealable but only such 
orders appealable as determine the rights of the parties 
to the execution with regard to all or any of the matters 
in controversy in suit. {Sulaiman and Muker ji, J J.) 
MD. Zakaria V. KlSHUN. 48 All. 260 = 

92 I. C. 644 = A. I. R. 1928 All. 268. 

-In order to be appealable, an order under S. 47 

must be of such a nature as to come within the word 
“ decree” as defined by S. 2 (2). {Iqbal Ahmed , /.) 
Alimuddin v. Gobind Prasad. 99 I. C. 208 = 

A. I. R. 1927 All. 208. 

--Order in proceedings under S. 47 is decree only 

if it determines a question which parties ask court to 
decide as to their rights or liabilities and not if it 
decides merely incidental questions of procedure. The 
duty of the Court to decide any of the questions that 
may arise does not come into existence till the parties 
are brought before the Court, or after having been served, 
they fail to appear. {Dawson Miller , C. J. and Foster, 

/.) Shiva Narayan Lal Chaudhury v. Naravan 
Prasad. • 84 I. C. 576 = 2 Pat. L. R. 222= 

A. I. R. 1924 Pat. 683. 

-Question if execution is time barred is under S. 

47 and its decision is “ decree” and is appealable. 
{Dawson Miller, C J. and Foster, J.) SHIVA Nara- 

yan Lal Chaudhury v. Naravan Prasad. 

84 I.C. 576 = 2*Pat. L.R. 222 = 
A. I. R. 1924 Pat. 683. 

-An order passed in execution cannot be appeal- 

able merely because it fulfils the conditions laid down in 
S. 47. In order to be appealable it must fall within the 
definition of decree in S. 2 (2). {Sulaiman, J.) 
IIlRALAL V. TlKAM SlNGH. 94 I. C. 1 = 

A. I. R. 1926 All. 401. 

- Attachment—Application for. 

In an 'execution proceeding the property to be 
attached was not pointed out on behalf of the decree- 
holder and the execution case was consigned to records 
for want of prosecution. An application was made to 
the Court praying that the decree-holder might be given 
one more opportunity to have the property to be attach¬ 
ed pointed out on the spot, but this application was 

rejected. » .; 

Held, .that no appeal lay from this order. {Razq, /.) 

Nilkanth ’^. Rana Uma Nath Baksh Singh. 

5 O. W. N. 529 = liO I. C. 175 = 

. ' . • , A. I. R. 1928 Oudh 329. 

• ‘ n i !<;? f. , !l.; f •, 

- Appeal from order under , lies only if case comes 
under S. 47. , ., iT 

No appeal is provided against an order under O. 21, 
R.15 or R. 16. , It is only .when such orders determine 
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questions arising between parlies to the suit or their 
representatives that they become appealable as decrees 
passed, under S. 47, C. P. Code. {Spencer and Odgers, 

//.) B. Hanumantha Rao v. a. Krishnamma. 

70 I. C. 329 = 32 M. L. T. 118 = 
A. I. R. 1924 Mad. 518. 

- Order of arrest. 

The order to have the force of a decree must not 
only relate to a question which falls within S. 47, but it 
must also determine the rights of the parties with re¬ 
gard to any matter in controversy between them as 
regards the decree. Hence an order passed under O. 21 

R. 22, for arrest, not being a final order, is not a decree 
which can be appealed against: 14 C. L. J. 489, Foil 
{Thiruvenkatachariar, /.) SOMU AYYAR z/. C'HELLIAH 
Pillai. 30 M. L. W. 230 = 1929 M. W. N. 74 = 

119 I. C. 43 = A. I. R. 1929 Mad. 718. 

7 - An or <Jer issuing a warrant for the arrest of a 

judgment-debtor in execution of a decree, falls under 

S. 4/ and is appealable as a decree under S. 96 though 

not under S. 104(1) (/,). {Scott-Smith, /.) MEHR 
Chand z\Ram Lal. 73 j. q 766 = 

A. I. R. 1924 Lah. 360. 

--—An appeal lies against the order of arrest where 

the judgment-debtor is arrested, on the ground that the 
arrest is invalid. Wallace and Jackson . //.) GOVINDA- 

swamy Odayar?/. the Union Bank, Ltd. 

841. C. 513 = 47 M. L J. 678 = 1924 M. W. N, 781 = 

35 M. L, T. 102 = A. I. R. 1924 Mad. 900 

-An order committing a judgment-debtor to jail 

was passed without jurisdiction. But no objection was 
made to the committal to jail and the question of its 
legality was not then raised. 

Held, that the order w'as not under S. 47 and there¬ 
fore, not appealable. {Pratt, J.) RaMD.aS z, 

Kannamal. 7 Rang. 110=117 I. C. 245 = 

A. I. R. 1929 Rang. 161. 

-An appeal is competent from an order that the 

judgment-debtor is not entitled to the benefit of O 21 
R. 40: 1 Lah. 77, Rel. on. {Coldstream, /.) Jaidev 
Singh v. Yusaf Ali. ill j c 707 = 

A. I. R. 1929 Lah. 141. 

- - oale procla?nation. 

If an order falls within section 47 and is finally 
decisive, it is a decree and is appealable. For deter¬ 
mining whether an order falls within section 47, Sub¬ 
section ( 1 ), we must see whether the order decides a 

question arising between the parties co the suit i n which 
the decree was Dassed and relates to the execution of 
the decree. The test in each case would be whether 
there had been judicial adjudication binding on the 
parties in a subsequent proceedings. The determination 
of a question relating to an application under Order 21 
Rule 66 may also be an order passed under section 47’ 
Where objection was taken to a sale proclamation on 
the ground of misdescription of the boundaries, Held 
that an order passed on the objection is within section 
47 and is appealable. ( Pearson and Graham //) 

Devendra Nath Basu z/. Kailash Chandra 

KaLU. 80 I. C. 861 = 29 C. W. N. 556 = 

A. I. R. 1925 Cal. 318. 

- Delivery of possession. 

An order passed on an application made under 
the provisions of R. 95, O. 21 against a judgment-debtor 
in favour of the auction-purchaser, who was also a 
decree-holder, is not an order under S. 47 of the Code 
and is not appealable: 31 All. 82 (F. B.), 1 P. L T 
232 (F. B.), A. I. R. 1924 Bom. 429 (F. B ) • a t’ p 
1926 Cal. 798 (F.B.), 7 Mad. 255, Cons. {Stuart. Cj 

Wazir Hasan and Gokar Nath Misra, J/.) "• GaNG A 
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B\x Singh v. Rajendra Bahadur Singh. 

3 Luck. 182 = 5 O. W. N. 108=110 1. C. 83 = 

A. I. R. 1928 Oudh 199. 

--Order rejecting an application under O. 21, R. 

05. for delivery of possession, is appealable under S. 47. 
\o suit lies from an order passed under that rule. 
(Odgers. J.) D. B. PACHAIAPPA CHETTI V. C. 
VeNKATACHARIAR. 90 I. C. 952 = 51 M. L. J. 106 = 
1926 M. W. N. 599 = 1925 M. W. N. 577 = 

A. I. R. 1925 Mad. 1198. 

_An order for removal of obstruction-passed 

against the judgment-debtor on an application under 
O. 21, R. 97, is appealable. ( Spencer and Ramesam , 
JJ.) SIVANANJIAH <*'. SlTHAY GOUNDAR. 

70 I C. 367 = 41 M. L. J. 490 = 14 M. L. W. 449 = 
1921 M. W. N. 510 = A. I. R. 1921 Mad. 627. 

_When the decree-holder is the auction purchaser 

and is resisted by the judgment-debtor an order made 
under rule 08 is appealable as a decree. ( Mullick and 
Ross JJ .) ASK ARAN BAID t’.RAGHUNATH PRASAD. 

88 I. C. 104 = 4 Pat. 726 = 6 P. L. T. 351 = 
1925 P. H. C. C. 212 = A. I. R. 1925 Pat. 478. 

-An appeal does not lie against an order under 

O. 21, R. 09 passed on an application under 0.21, 
R. 97 by the decree-holder auction-purchaser for re¬ 
moving resistance to possession. (Case law referred.) 
( Johnstone , /.) PUNJAB NATIONAL BANK, LTD., 

Delhi v. Biri Mal. 120 I. C. 593= 

A.I.R. 1930 Lah. 363. 

-An appeal lies where an application under O. 21, 

R. 100 was fought out l)etween oersons who were parties 
to the suit or the representatives of the parties to the 

suit. 42 Bom. 10, Diss.; 43 Mad. 69 and 39 M. L. J. 
603, Foil. (Sadasiva Ayyar and Coutts Trotter , //.) 

Rukmani Ammal v. Narasimha Iyer. 

14 M.L.W. 85 = 63 I.C. 730 = 1921 M.W.N. 487 = 

A.I.R. 1921 Mad. 612=41 M.L.J. 54. 

-Orders of removal of obstruction are appealable, 

if passed under O. 21, R. 98. against the judgment- 
debtor or an obstmetor at his instigation. But the 
later description does not necessarily apply to a person 
who merely relies on a title derived from the debtor. 
Such a person will, if his good faith is established, be 
maintained in possession under R. 99, unless the trans¬ 
fer to him was pendente lite. Further R. 103 does not 
exclude an appeal, if one is authorised by S. 47. {Old¬ 
field and Ramesam , J J.) MEYAPPA CHETTY MEY- 

APPA Servai. 1921 M.W.N. 698 = 661.0. 722 = 

A.I R. 1921 Mad. 559. 

- Order dismissing application in the nature of 

one for rci'irw. 

Certain decree-holder made an application to the 
execution Court for setting aside an order dismissing a 
previous application for execution without stating under 
what provisions of the law such application was being 
made. The execution Court dismissed the application 
holding the same to be an “informal” application. The 
decree-holder appealed under S. 47, C. P. Code. 

Held , that the order appealed against was not an 
appealable order and hence no appeal could lie. (Tek- 
Chand . J.) Lahore ELECTRIC SUPPLY CO., LTD., 
Lahore v. Jagat Ram. 115 I.C. 862 = 

A.I.R. 1928 Lah. 811(2). 

- Order refusing execution. 

An order of the executing Court refusing to allow 
the decree-holder to execute the decree against an 
alleged legal representative or universal donee of the 
deceased judgment-debtor is of the nature of the decree 
and is appealable and precludes a separate suit challeng¬ 
ing the validity of the order under the express provision 


1436 

C. P. CODE, (1908), S. 47—Appeal—Question rela¬ 
ting to execution. 

of S. 47. ( Raza and Pullan , JJ.) ABID HUSSAIN v. 
Ram Nidu. 7 0.W.N. 523 = 

A.I.R. 1930 Oudh 268. 

-S. 47—Appeal—Parties and Representatives. 

-An appeal lies against an order determining 

whether a party applying for execution is or is not the 
representative of the decree-holder. 25 Mad. 545, 
Foil. ( Jackson , J.) KRISHNAN CHETTY v. AVUDA- 
YAMMAL. 98 I.C. 783=24 M.L.W. 600. 

-An order passed in execution proceedings that a 

person is a legal representative is within the jurisdiction 
of the execution Court and if not appealed against, bars 
a subsequent suit challenging that order : 2 Cal. 131 
(P.C.), Rel. on. ( Phillips , J.) MUSTHABU v. NANI. 

92 I.C. 377 = A.I.R. 1926 Mad. 636. 

-Where the Court in execution adjudicates on the 

question of the right of the applicant to be brought on 
records as the legal representatives of the deceased judg¬ 
ment-debtor the decision is a decree and a second appeal 
lies. (Muker ii and Daniels , J J.) KHEM SlNGH v. 

Raghubir Singh. 47 All. 365 = 86 I.C. 1048 = 

A.I.R. 1925 All. 578. 

-Sub S. (3) of S. 47 of the present Code in ex¬ 
press terms includes a question arising between the 
parties as to whether any person is or is not representa¬ 
tive of a party, and in view of S. 2 of the Code the 
determination of such a question as between the decree- 
holder or a person claiming to represent the decree- 
holder and the judgment-debtor amounts to a decree and 
is appealable as such. 36 All. 423, Ref. to. 20 All. 
539, overruled. ( Daniels , /A PEARE LaL v. JHABBA 
Lal. 82 I.C. 604 = 5 L.R.A.Civ. 668 = 

A.I.R. 1925 All. 66. 

- Third party entrusted with property. 

During the continuance of an attachment in execu¬ 
tion, a suit was filed by a person, who had been a 
defendant in the suit but who had been exempted by 
the decree, for a declaration that the property did not 
belong to the judgment-debtor and during this suit the 
property was entrusted to a third person. On the suit 
being decreed by the Trial Court, that person sold the 
property and distributed the pioceeds as directed by the 
decree. The decree was reversed in appeal. Then the 
person who had been entrusted with the property in 
question was ordered by the Court executing the decree 
under which the property was originally attached, to 
refund the proceeds. 

Held , that inasmuch as he was not a party to the 
execution proceedings no appeal lay from the order. 
Held, further that even assuming the person to have 
been a receiver under O. 40, against whom an order 
was passed under O. 40, R. 4, no second appeal lay. 
(Sulaiman and Mukcrji , JJ.) JWaLA PRASAD v. 

Sheikh Chuttan. 6 L.R.A.Civ. 36= 

85 I.C. 161 =A.I.R. 1925 All. 328. 

—S. 47— Appeal—Question relating to execution. 

-Where the appellant is a party to the decree 

under execution and matter relates to the execution, 
discharge or satisfaction of the decree, the case is one 
under S. 47 and an appeal is competent. ( Wallace and 
Madhavan Hair , JJ.) DAKSH1NAMURTHY PILLAI v. 

VEDAMURTHY Mudaliar, 1081.0.311=- 

A.I.R. 1927 Mad. 842 = 63 M.L.J. 440. 

- Application for withdrawal of mart gage-money, 

A sub-mortgagee obtained an order for sale of the 
half share of the mortgagee rights. Prior to this, the 
mortgagor’s representative brought a suit for redemp¬ 
tion impleading only the original mortgagee and deposit¬ 
ed the amount in Court. The sub-mortgagee applied 
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C. P. CODE, (1908), S. 47—Appeal—Question re¬ 
lating to execution. 

for the substitution of his name as defendant and for 
withdrawing half the amount due to him. The Sub- 
Judge allowed the application holding that the sub¬ 
mortgagee was entitled to receive the money under 
S. 134, T. P. Act. On an appeal against this order, 
Held, that the application by the sub-mortgagee to 
the execution Court, praying for withdrawal of money 
deposited by the mortgagor in the redemption suit 
against the mortgagee, could be treated as an applica¬ 
tion for execution of his original decree and that the 
order passed thereon was appealable. (Nanavutty and 
Misra , JJ.) HASAN BlBI v. CHITTO. 

113 I.C. 733 = A.I.R. 1929 Oudh 309. 

- Payment by instalments. 

Order passed by the Court, on application made 
under the provisions of O. 20, R. 11(2; directing that 
the decretal amount should be paid by instalments, is 
appealable being one under S. 47. A. I. R. 1926 Rang. 
192, Rel on. (Brown, J .) U Shwe VONE v. Ma YhaL 
Ma. 119 I C. 761 -A.I.R. 1929 Raug. 191. 

- Executability of decree. 

Order of a Judge on original side refusing to decide on 
the question of executability of decree o n the giound 
that the questions raised were questions which ought to 
be decided by the executing Court and not the trans¬ 
mitting Court is appealable. ( Rutledge, C. J. and 
Carr , /.) NaCHIMAI ACHI V. S. N. SUBRAMANIAN 

Chetty. 5 Rang. 775 = 6 Bur. L.J. 225 = 

106 I.C. 857=A.I.R. 1928 Rang. 40. 

- Sale set aside. 

Where the executing Court passed an order in spite 
of the fact that the sale had been confirmed, setting 
aside the confirmation of the sale on the ground that 
the balance of the auction-money had not been paid 
within 15 days and remitted to the tribunal constituted 
under the Sikh Gurdwaras Act, an issue as to whether 
the property under attachment belonged to the Gurd- 
wara, 

Held, that no appeal lay as it could not be a matter 
arising under S. 47. ( Addison , /.) RadH KlSHAN 
c/. Hari Singh. 100 I.C. 800 = 

A.I.R. 1927 Lah. 337. 

- Costs on security. 

An order under S. 47, that the costs paid into Court 
should not be paid out to the successful party with¬ 
out his furnishing security is not appealable : 41 Cal. 
160; A.I.R. 1921 Bom. 208; 25 C.W.N. 555 ; A.I.R. 
1924 All. 808 and 34 All. 530, Rel. on. (Heald and 
Mya Bu, JJ.') R. JAGANNATH PADAYACHI v. R.M. 

K.M.S. Chinna Chettiar. ' ' 5 Rang. 534 = 

5 Rang. 641 = 6 Bur. L.J. 155 = 104 I.C. 324 = 

A.I.R. 1927 Rang. 317. 

- Property not saleable. 

Where the first appellate Court, disagreeing with the 
executing Court decided that a part of the property 
ordered to be sold in the decree not being saleable, the 
whole sale must be set aside, 

Held , that this decision under S. 47, C. P. Code, has 
the force of a decree as it finally decides a question of 
right between the parties to the suit and a second appeal 
lies. (Mullick and Ross, JJ.) AMRIT Lal SEAL v. 

Jag at Chandra. 4 Pat. 696 = 7 P.L.T. 468 = 

93 I.C. 935 = A.I.R. 1926 Pat. 202. 

—- Sale in a particular order . 

A question between the purchaser who has been sub¬ 
rogated to the rights of the prior mortgagee and the 
mortgagor relating to the sale of their respective pro¬ 
perties is a question which relates to the execution of the 
decree and wpuld come under S. 47 and would be 
appealable. - 1 * * 


C. P. CODE, (1908), S. 47—Appeal—Rateable dis¬ 
tribution. 

Quart —Whethei 27 Mad. 259 (F.B.) is still good law 
under C. P. Code of 1908. (Phillips and Madhavan 
Hair, JJ.) NARSIMHA RaO v. SUBBARAYUDU. 

23 M. L. W. 765 = 1926 M. W. N. 566 = 
96 I. C. 492 = A. I. R. 1926 Mad. 834 = 

51 M. L. J. 135. 

-\\ here a mortgage decree was passed against 

certain properties and Court ordered that at first all 
except a certain item should be put up for sale and if 
such sale failed to fetch a sufiicient sum, then the other 
item should be sold, 

Held, that the order was a final order between the 
parties in a matter relating to the execution, satisfaction 
and discharge of the decree and was appealable. (Mul- 
lick and Ross, JJ.) KHIRODHAR SlNGH v. GaJaD- 
HAR Lal. 911. C. 221 = 6 P. L. T. 393 = 

1925 P. H. C. C. 164 = A. I. R. 1925 Pat. 484. 

- An order directing that properties proceeded 
against in execution are to be sold in a particular order 
is not appealable as it is an administrative and not a 
judicial order. I. L. R. 27 Mad. 259 (F. B.), Foil. 18 
M. L. W. 311, Dist. (Krishnan and Waller , J J.) 

Rama Naidu v. Ramakrishna Naidu. 

781. C. 829 = 19 M.L.W. 235 = 
33 M. L. T. 275 = 1924 M. W. N. 220 = 
A. I. R. 1924 Mad. 527 = 46 M. L. J. 192. 
- Dispute rega rdi ng sale. 

If the parties disputing the sale are parties to the suit, 
they approach the Court under S. 47 which decides the 
forum. The Court then proceeds according to its statu¬ 
tory powers. It may exercise inherent jurisdiction under 
S. 151,or it may exercise its power under O. 21, R. 90. 
There is no second appeal when a Court approached 
under S. 47 acts under 0.21, R. 90. But when it is so 
approached and exercises its inherent power under 
S. 151, there is a second appeal. ( Jackson, J.) AKSHIA 
PlLLAI V. GOVINDARAJULU CHETTI. 84 I. C. 975 = 
1924 M. W. N. 842 = A. I. R. 1924 Mad. 778 = 

47 M. L. J. 549. 

- Assignment of decree. 

An assignee of a decree, pleaded fraud in order to 
avoid his liability for the payment of the money under the 
assignment. The decree-holder who applied for execu¬ 
tion therefore stated that his application for execution 
might be dismissed if the Court held the deed of assign¬ 
ment to be a valid transaction. The executing Court 
without expressing any opinion on the question of the 
validity or invalidity of the transaction, dismissed the 
application, Held , that the order is one under S 47 
and is appealable. (ShadiLal, C. J.) HarDITTa' t/ 
NIGHAHIA MaL. 79 I.C. 546 = 4 L. L. J. 259 = 

r • A. I. R. 1922 Lah. 396. 

— S. 47—Appeal—Rateable distribution. 

- Where the matter before the Court is one under 
S. 73 and the Court proceeds to decide the question 
under that section though finally the order passed is not 
such as is contemplated by S. 73, the order is not appeal- 
able. (Jai Lal, J.) BlLAS MAL-DAMODAR DaS v* 
Hari Das. 118 I. C. 908 = A. I. R. 1929 Lah. 645. 

No appeal lies against an order passed wholly and 
simply under S. 73 of the Code. But an order which 
does, as a fact, decide a matter covered by S. 47 ( 1 ), 
even although it be passed ostensibly under S. 73, can be- 
the subject of appeal. 39 Mad. 570 & 31 M. L. J. 820. 
Rel. on. Thus where an order forbidding amendment, 
not only denies the right to rateable distribution but 
also dismisses the application for execution, such an 
order is appealable. (Coldstream, J.) SHIB DaS v . 

bulokimal & Sons. 98 i. c. 884= 

A.I. R. 1927 Lah. 100. 



1439 


DECENNIAL DIGEST, 1921—1930. 


144Q 


C. P. CODE, (1908), S. 47—Appeal—Rateable dis¬ 
tribution. 

-Per M. N. Mukherji , J .—An order under S. 73 


>1 * 


is not appealable unless it also comes under S. 4/ and 
satisfies all the requirements thereof. In order to be 
appealable the order must therefore decide a question 
arising between the decree-holder on the one hand and 
the judgment-debtors on the other. In cases where as 
between the parties to the suit a question relating to the 
execution, satisfaction or discharge of the decree passed 
therein has been decided by the order for rateable distri 
bution it has always been held that an appeal lies. 42 
Cal. 1; 36 Bom. 156; 36 Mad. 570, Foil, and 14 All. 210, 
Dist. (Walmsley and M. N. Mukherjec, JJ.) Dwar- 
ka Das Marwari v. Jadab Chandra Ganguli. 

78 I. C. 731 = 51 Cal. 761 = 39 C. L. J. 439 = 
28 C. W. N. 704 = A. I. R. 1924 Cal. 801. 

-An order under S. 73 is not an order under S. 47 

inasmuch as the question which arises is not one be 
tween the parties to the suit and the order rejecting the 
application under S. 73 does not otherwise come within 
the definition of decree in S. 2. because it does not con¬ 
clusively determine the rights of the parties. It would 
also lie unduly extending the meaning of the word “suit 
in that section, make it include an application under 
S. 73. 42 Cal. 1, Foil. ( Coutts and Adami, JJ.) HaR- 
moozi Begam v Mr. Ayasha. 

1921 P.H. C. C. 204 = A. I. R. 1921 Pat. 401. 

—3. 47—Appeal—Receiver. 

-An order directing a party to pay receiver’s re¬ 
muneration not being decree, is not appealable. (John¬ 
stone, J.) Ghafur Ali v. Mr. Kaman. 

A. I. R. 1930 Lah. 352. 

- Surety for. 

An order against a receiver to pay up moneys can be 
executed against the surety and the order diiectir.g exe 
cution against such surety is appealable under S. 47. 
(Pivontcy, C. J ., and Robinson. J.) MAUNG PO THE1N 
Ma WA 1 NG. 13 Bur. L. T. 91 = 59 I. C. 844 = 

10 L. B. R. 236. 

—S. 47—Appeal—Re-sale. 

- An order passed under R. 71 of O. 21 is a decree, 

and also an order passed under S. 47, that an appeal 
against it does lie. 7 N. L. R. 134, Overruled ; 25 Cal. 
99 ; 18 Mad. 439 ; A. I. R. 1922 All. 200 (F. B.), and 
36 Bom. 329, Full. (Haitifax and Prideaux , A. J.Cs.) 
NaGARPA v. BALKISHANDAS. 100 I. C. 691 (2) = 

23 N. L. R. 14 = A. I. R. 1927 Nag. 112. 


C. P. CODE, (1908), S. 47—Appeal—Saler—Procla¬ 
mation. .. .. , , , 

—S. 47 —Appeal—Sale Proclamation. 

-An application for setting aside an auction saie 

on the ground that the judgment-debtor had no notice 
of the settling of the proclamation under O. 21, R. 66 , 
falls under S. 47 of the Code and second appeal is open 
to the parties. 11 M.L.W. 59 and A. I. R. 1925 Mad. 
1142, Foil. (Venkatasubba Rao and Madhavan Nair 

jj.) Meyyappan Servai Sellappa Chettiar! 

A. I. R. 1930 Mad. 489. 

-An order refusing to postpone a sale or alter the 

terms of the sale proclamation either by raising the 
upset price, or by dividing the property into lots, is only 
an interlocutory order and so not appealable. ( Schwabe , 
C. J. and Coleridge, J.) KAVER1BAI AMMAL v. b’. 
Mehta. 75 1. C. 901 = 18 M.L.W. 615 = 

1923 M. W. N. 694 = A. I. R. 1924 Mad. 234= 

46 M. L. J. 71. 

- Valuation of property. 

If an objection is raised by the judgment-debtor to 
the valuation of property contained in proclamation of 
sale by public auction under O. 21, R. 66 , and is rejected, 
there is no appeal against the order rejecting the objec¬ 
tion. For if the undervaluation results in substantial 
Injury to the appellant he can have it set aside under 
O. 21, R. 90. Unless such contingency happens, the 
rules of procedure do not entitle the judgment debtor to 
question the propriety of the statement as to the 
value of the property which the Court has directed 
to be made in the proclamation of sale. Case-law 
discussed. (Wazir Hasan and Srivastava, J J.) MT. 
INDRANI BlMLA PRASAD. 

6 O. W. N. 1085 = A. I. R. 1930 Oudh 81. 

- Valnation of property. 

An order of a Court refusing to alter the valuation 
of the property to be sold that was entered in a procla¬ 
mation of sale, or to adjourn the sale in order to have 
a further enquiry as to its value, is merely an adminis¬ 
trative order and not judicial, and it does not fall 
under S. 47. 27 Mad. 259 (F. B.) ; 16 C. W. N. 124 ; 
39 AH. 415 ; 2 P. L. J. 13 ; 5 P. L. J. 270 ; A. I. R. 
1923 Mad. 619 and A.I.R. 1924 Mad. 527, Foil. ; A. I. 
R. 1924 Mad. 234, DLt. (Fawcett and Mirza , JJ.) 
Krishnarao ambadas v. Krishnarao Raghu- 
NATH. Ill I. C. 892 = 52 Bom. 444 = 

30 Bom. L. R. G79 = A. I. R. 1928 Bom. 245. 
All orders under R. 66 are not appealable. Only 


such ordeis as would come under S. 47 are appealable. 
\n Oi'.'er under O. 21. R. 71 is a decree within (Phillips and Madhavan Nair. JJ.) NARASIMHA 

nunrr of ^ <d7 7 C \ WJ 111 P /\11 ( T') si «* »* /* 1 r n...... m _ ••• _ _ 


the meaning of S. 47. 2 O. W. N. 141, Foil. ( Daniels , 

J. C.) angnu v. Nawab Mirzasajjad Moham¬ 
med a u Khan. 88 I. C. 131 = 12 O. L. J. 261 = 

2 0. W. N. 212 = 28 O. C. 327 = 
A. I. R. 1925 Oudh 397. 

-Certain property which was put up for sale in an 

execution sale was'knocked down by the sale officer to 
the appellant, the highest bidder. On his failure to 
make the necessary deposit of 25 per cent, of the pur¬ 
chase-money, as it had become too late in the day, the 
sale officer put up the property for re-sale the next 
morning, and the sale fetched much less price. The 
judgment-debtor applied under O. 21, R. 7l to make 
the first purchaser liable for the difference, 

Held , there had been a sale forthwith within the 
meaning of O. 21, R. 84, and the defaulting purchaser 
was liable. Orders passed by trial Courts between the 
decree holders or judgment-debtors and defaulting pur¬ 
chasers are appealable. {Piggott\ Walsh and Lindsay , 
JJ.) Sita Ram v. Janki Ram. 

65 I. C. 813 = 20 A. L. J. 105 = 44 All. 266 = 

A.I.R. 1922 All. 200 (F.B.). 


Rao v . Subbarayudu. 23 M. L. W. 765= 

1926 M. W. N. 566 = 06 I. C. 492= 
A. I. R. 1926 Mad. 8S4 = 51 M. L. J. 135. 

- Misdescription of property. 

Where objection was taken to a sale proclamation 
on the ground of misdescription of the boundaries, 
held that an order passed on the objection is within 
section 47 and is appealable. The determination of a 
question relating to an application under O. 21, R. 66 
may also be an order passed under S. 47. (Pearson and 
Graham , JJ.) DEVENDRA NaTH BaSU v . KA1LASH 

Chandra Kalu. 801.0.861 = 29 C. W.N. 556 = 

A. I. R. 1925 Cal. 318. 

-Though petition , by judgment-debtor is filed as 

one under O, 21,'R. 90, where the objections are that 
the petitioner had no notice of the proclamation of sale 
and that there is an under-valuation of the property, 
they fall under O. 21, R. 66 and a second appeal is 
competent. 11 M.L.W. 59, Foil. . ( Madhavan Nair , /.) 

KamaNa Venkataswami t\ Godavarti nagayya. 

871. C. 413 = 1925 M. W. N. 701= 

A. I. B\ 1926 Mad. 1142. 
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€. P. CODE, (1908), S. 47-AppeaI-ScHeme. ■ C. P. CODE, (1908), S. 47—Appeal—Stay of execu- 

-Where in spite of the opposition of the judgment- ! t * 0n ‘ 

debtor, sale proclamation is ordered to be issued, but the j the purchaser as the case under such circumstances 
Jud^e says that he will in the meanwhile hear and | falls under S. 47. A. I. R. 1926 Cal 798 (F B ) Rel 
decide upon judgment-debtor’s objection to sale, the 1 on. (Subhedar, A. J. C.) MaDANLaL RirUSUDAN 
order passed does not decide any of the rights of the I Prasad. A I E 1930 Naff 191 

parties in relation to all or any of the matters in contro- 1 -- Auction purchase,—Appeal 'to ' lmace appellate 

versy between the part.es and hence the order is not , Court under S. Al-Auction purchaser applying,n revl 
appealable. (Saiuierson, C.J. and Chotzner, /.) JOGESH sion-No second appeal lies and so revision , ,L 
CHANDRA v. HEMENDRA KUMAR ROY. barred. °‘ 

-S 5 47 L Appeal-Scheme 47 " A ' LE ' 1921 Cal - 629 • Where the appeal to the lower Court was under 

b. 47 Appeal bcneme. j S. 47, C. P. Code, and where the auction purchaser and 

- r °rders passed relating to a scheme formed and ! not the decree-holder or judgment-debtor petitiOTs rte 

aw •*’ S-: 


MITTEE. 


871. c. 313 = 6 L. R.P. C. 117 = 

41 C. L. J. 628 = 1925 M. W. N. 474 = 

2?A I 'L L - OT BomT' E 872- f N ° SeC ,° nd 3PPea , 1 afia!nSt a " ° rder Settin g aside 
20 W N 535 = A I R io 25 p p ¥£l 1 [ ef “ sln S asid f ? although the matter is one 
’ A- K ' 19 , 2 q 5 ^ ?' 1 t 55 ~ between the decree holder auction purchaser and judg- 

—Orders passed by Court in relation to a scheme and Roy^ J J.) SATYENDRA NATHCHOUDH^v , 
sanctioned in a scheme auit are not o-ders in execution 1 Charu Chandra MajUMDAR 104 I C 188- 

and no anneal he* A I R iQ / ?x v> r ic; _i a.-- _ K * J.U2 ±. g. loo — 


■ Sale . 


and no appeal lies. A. I. R. 1925 P. C. 155 and 
A.I.k. 1926 Mad. 130 and 559, Foil. (Ramesam and 
Madhavan Nair , //.) VENUGOPAL Reddy j/. 
Muthuswami Kavundan. 102 I. C. 633 = 


^ 45 c. L. J. 557 = A. I. R. 1927 Cal. 657. 

- Order under O. 21, R. 90. 

AH orders between decree holder and judgment-debtor 
under S. 47 are not decrees and appealable as such. An 


AIR 1997 mo 7 , 7, , „ d “‘ a PP ea ‘aDleas such. An 

—Collector acting under ^ T 1(7i V? 8 Under °’ 43 

Where a scheme of management of a religious insti- a,'J Duval // ) ( ' Suhra ™’' d V 

lion impliedly provided that the District I.kwC' o nr r' ^IBADAN * CHHAUNAT Bibi. 


, , -O-- ' “ ^ IIIOll- 

tution impliedly provided that the District Judge was 
also to exercise control generally in regard to any 
•question of management that might properly be brought 

Q f /A +- n lx ■ »x x n %-» y! 4 L n T\! ^ & * _* T 1 •• • .... 


42 C.L.J. 176-90 I. C. 228 = A. I. R. 1926 Cal. 400. 

- Small cause execution. 

No second appeal lies in a matter of execution in a 


before hint and the District Judge*on application divided I suit is of^ Small ^Mad" m 

the claimants 6 V 3 Certai " pro P ortion amon 6 j 30 Mad 212; 42 All. 200; 43 All. 403,' Ref/to. '(Wai- 
. Held, that’,he District Judge was the final authority ! ** P * K ‘ gfi™" 

in the matter and nn ann^l wnnlrl \\& f/-v tj:.vU r* ^ * — __ ^• iurt — 


, * --^ V.iv, I1UU1 ttULllUl llj 

m the matter and no appeal would lie to the High Court 
from his decision. A. 1. R. 1924 Mad. 369, Approved. 
(■Fawcett and Patkar , //.) SHRIDHAR ANANT v. 

Danu Ragho. 29 Bom. L. R. 891 = 


„ , A \ IR - 1925 Mad. 742= 48 M. L. J. 499. 

V a heat i o)i. 

In determining whether a second appeal lies against 
an order passed in execution proceedings, the amount 

f f n A On a.. C . • • « 


- Court acting under. 


1021 C 659-A I R Tqw^n. loo , VX u- execution proceedings, the amount 

G. bo9 — A. I. R. 1927 Rom. 422. j of the subject-matter of the suit and not the amount 

• 1 U CT f / M /r ! i»/N ■ > U f ♦ ^~v l-v A « _ • a 


— •—-5 -»ucr. sought to be recovered in execution must be taken into 

An appeal will not lie against an order made by a consideration. 29 P. R. 1902 and 30 Mad 21? 
Court exercising a power given to it by a provision in Followed. {Broadway and Martineau, //) MOHAN 

the scheme of management of a trust; such an order is Mal v. TULSl Ram. 67 I. C. 718 = 3 Lah 141 = 
not an order made in execution. 9R P w t? iqoo_ a t t> ^ _ 


the scheme of management of a trust; such an order is _ _ 

22 M - L .V 796 JK10.858- ! A swond appeal mill «lk i„. « 

—w-.». —c x ir, i tssa zjsx; k 

scheme alone, there is no reason for holding that the ! WAN1 PRASAD. 60 I. C. 831 = 43 All*403 - 

furfnpr rpmprlv nrAwirlorl i 4-U ^ __ « . i ^ ^ __ 


' • «w*uuijj Kit at LUC 

further remedy provided in the scheme need or can be 

asked for execution of the decree or that the order 

granting or refusing it is appealable as one passed under 
S* 47. 


\VANI PRASAD. 60 I. C. 831 = 43 All. 403 — 

19 A. L. J. 72 = A. I. R. 1921 All. 55. 
—S. 47—Appeal—Stay of execution. 

———The order for staying execution of a decree till the 
decision of the appeal dearly falls under S. 2 (2) read 

uMfU C ! *7_J • ’ 


When a suit is instituted in the words of S 9? C whh S 47 TJZ , TI fa " S under S ‘ 2 ^ *ad 
P. Code, to obtain a decree settling a scheme the relief fi 'lllC ,h “ d , a decree. The order 

ir™' s- ™ s 


75 I. C. 189 = 47 Mad. 139 = 
18 M. L. W 237 = 1923 M. W. N. 664 = 


51* A !. R. 1924 l ah. 631; A. I R. 1925 Lah 69;' 
A. I. R. 1924 Lah. 602 and A. I. R. 1927 Lah. 915,Rel. 


•S. 47—Appeal—Second appeal. 

- Order under O. 21, R. 90. 


A. I R. 1924 Mad . 369. on. A. I. R «5 Tb^.5S._D 


A!b 808; 41 Cal. 160; 55 I. C. 228; A. I.' R.' 1922 Lah 
400 and A. I. R. 1927 Lah. 852, Expl. (Teh C/mndand 

//i/i ... /• r .1 m f ¥ M \ t V r * r\ . Tr~v .... 


A second appeal against an order passed under O. 21, Johnstone, JJ.) DURGADkvi » HansTaJ 
R. 90, ts competent-where the decree-holder himself is- 124 I. c' 349= A. ? E 1930 Lah 187 

D. D.—VOL. 1—91 
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C. P. CODE, (1908), S. 47 —Appeal—Stay of execu¬ 
tion. 

-No appeal lies against an order rejecting an appli¬ 
cation for stay of sale as the order does not involve any 
question relating to the execution of the decree which 
would amount to an adjudication conclusively determin¬ 
ing the rights between the parties with regard to any of 
the matters in controversy. A. I. R. 1924 All. 808 ; 
A. I. R. 1926 All. 268. Rel. on.; 14 A. L. J. 363, Dist. 
(Sulainian, Ag. C. J - and Batterji, /.) MANGATRAJ 
v BABU Ram. 112 I. C. 620 = 26 A. L. J. 1325 = 

A. I. R. 1929 All. 85(1). 

- Execution transferred to Collector—Application 

to wreng court . 

The Execution of a decree was transferred to the 
Collector and the sale of immovable property was fixed 
on 28th March 1925. On that day, the judgment-debtor 
deposited a part of the decretal amount in the Court 
which passed the decree and applied for stay and 
obtained it. Rut before this order of stay could be 
transmitted to the Mamlatdar in the same town, who 
was holding the sale, the property was sold. On 6th 
April 1925, the appellant applied to set aside the sale on 
the ground that, having obtained the stay, before the 
sale actually took place, the sale was void. The auc¬ 
tion-purchaser was not made a party to this application. 

Held , that the execution and sale having been trans¬ 
ferred to the Collector under S. 68. such application to 
adjourn the sale lay to the Collector rather than to the 
decreeing Court. If so, the original application would 
not fall under S. 47 and no second appeal lies. (Mad- 
gavkar and Patkar , /J.) RUDRAPPA t BaSHET- 
TAPPA. 52 Bom. 290 = 30 Bom. L. E. 465 = 

110 I. C. 710 = A. I. E 1928 Bom. 189. 

-No appeal lies fiom an order staying execution 

of a decree. (Cuming and B.D. Ghosc , //.) KHETRA 
MOHAN v. SARATCHANDRA. 94 I. C. 352 = 

A. I. E. 1926 Cal. 830. 

-An order granting stay is not appealable because 

it does rot determine the rights and liabilities of the 
parties with reference to the relief granted by the decree 
but merely the incidental question whether execution 
should proceed at once or after an interval of two 
months. (Daniels and Boys, J J.) HUSAIN BHAI v. 
Belti Shah. 83 I. C. 1035 = 46 All. 733 = 

22 A. L. J. 706 = 5 L. E. A. Civ. 482 = 

A. I. E. 1924 All. 808. 

-—The expression “ an order relating to execution 

of a decree ” under S. 47 is comprehensive enough to 
include an order relating to the stay of execution there¬ 
of. ( Scott’Smith , /.) Firm Phallu Mal-Hira 
Lal v. Banarsi Das. 751. C. 615 = 

A. I. E. 1924 Lah. 631. 

-An order refusing to stay a sale of immoveable 

property in execution of a decree during the pendency 
of an appeal in the High Court under Order 41, Rule 6 
(2) of the Civil Procedure Code is appealable as a decree 
under Section 47. Civil Appeal No. 687 of 1922 Foil.; 
15 C. \Y. N. 432, Dist. (Moti Sagar, J.) THE FIRM 
Phaggu Mal Mata Din v. Benarsi Das. 

75 I. C. 1001 = A. I. E. 1924 Lah. 671. 

-A decision that execution shall not take place 

does determine a right for the time being and may have 
far-reaching results. An appeal lies from the order 
staying execution, (Case-Law discussed). ( Martineau, 

/.) Firm Gobind ram ram Chander v. Firm 
Ruija Ram Naulta Ram. 76 I. C. 174 = 

A. I. R. 1924 Lah. 602. 
-All orders staying execution of decrees are ques¬ 
tions arising between the parties to the suit in which 
the decree was passed, and relating to the execution 
thereof and, as such, appealable. (. Scott-Sniith , /.) 


C. P. CODE, (1908), S. 47—Applicability. 

P. w. Fitzholmes v. Waryam Singh. 

75 I. C. 419 = A. I. E. 1923 Lah. 514. 

-No appeal lies from an order for stay of execution 

of a decree. ( Macleod , C. /. and Fawcett , J.) 

Janardan Trimbuk v. Marton Trimbuk. 

45 Bom. 241 = 59 I. C. 523 = A. X. E. 1921 Bom. 208. 

-All orders staying or refusing to stay execution of 

decrees are orders determining questions relating to 
execution and thus appealable. (Maung Kin , /.) 

Kyanksema v. Aparna Charan. 

62 I. C. 34 2= 10 L. B. R. 326. 
— S. 47—A peal—Want of Notice. 

-In considering whether an appeal from an order 

under S. 47 should be allowed merely on the ground of 
want of notice in the execution petition, the Court must 
consider whether that want of notice has in any way 
prejudiced the appellant. (Wallace and Madharan Hair, 

//.) Veera Raghava Rao V. Gurunaih Rao. 

911.C. 414 = A. I. E. 1926 Mad. 355. 
—S. 47—Applicability. 

-A question betweeen the auction purchaser and 

the judgment-debtor with reference to the possession of 
property sold under the decree is not covered by S. 47. 
(1908) 31 All. 82 (F.B.) Foil. 1924 Pern. 429 (F.B.), 

Ref. (Ryves and Daniels, //.) IMTIAZ UN-NISSA v . 

Chuttan Lal. 47 All. 304 = 22 A. L. J. 1119 = 

6 L.E.A.Civ. 153=84 I.C 746 = A.I.E. 1925 All. 236.. 

-S. 47 of the C. P. Code has no application to 

disputes between rival decree-holders. ( Harrison, /.)• 

Nur Husain Shah v. Abdul Qadir. 113 i c. 776.. 

-— Decree-holder auction-purchaser. 

A dispute between an auction-purchaser and the 
judgment-debtor, even if the fermer be the decree- 
holder who has purchased the property with the per¬ 
mission of the Court, is not a dispute between the judg¬ 
ment-debtor and the decree-holder relating to satis¬ 
faction, discharge etc., of the decree and therefore S. 47,. 
Civil Procedure Code, has no application to such a case.. 
(Jai Lal, J.) MULK RAJ v. Mt. KlSSl. 119 I. C. 226. 

-A dispute between judgment-debtor and the 

auction-purchaser even if the latter is regarded as the 
representative of the former does not fall within the 
purview of S. 47. A.I.R. 1927 Rang, 45, Dist. (Maung 
Ba and Baguley, JJ ) Ma Hla May v. NYAUNGLE- 

bin Urban Co-operative Bank, Ltd. 

A. I. R. 1930 Rang. 281. 

- Validity of decree . 

S. 47 is limited to cases where the satisfaction of 
the decree as distinguished from the validity of the 
decree itself is in question. The test is w hether the relief 
claimed aims at something which refers to discharge- 
or satisfaction of the decree, assuming it is a good 
decree or whether the relief claimed is one which, if 
granted will nullify the decree altogether. Where the- 
question between the parties does not relate “to execu¬ 
tion, discharge or satisfaction of the decree” but is one 
which if decided in favour of the appellant would strike 
at the very root of the decree which the respondent is 
seeking to execute, S. 47 can have no application. The 
fact that the suit was instituted after executiou proceed¬ 
ings had been taken to a certain stage will not make 
S. 47 applicable if it was not so applicable before. (Seir 
and Niamatullah, //.) Ram CHARAN S.AHU v. SaUK 

Ram Sahu. 1211. C. 702=A. I. R. 1930 All. 62fr. 

- Bengal Tenancy Act, S. 174. 

An order under S. 174, Ben. Ten. Act does not fall 
within S. 47. C.P, Code. 3 C.W.N. 344, Foil.; 11 C.L.J. 
202, Dist. (B. B. Ghose and S, A". Ghose> JJ .) ABDUL 
Gafur MULLA v. Kalidhan Mondal. 

124 I.C. 481 = 50 O.L.J. 532 = 34 C. W. N. 250= 

A. I. R. 19S0 Cal. 302.. 


1445 


CIVIL, CRIMINAL AND REVENUE 


1-146 


C. P. CODE, (1908), S. 47—Applicability. 

- Pracedlire and jurisdiction. 

The question as to the legality of the execution 
Court’s procedure or as to its jurisdictional power to 
order a sale is a question falling under S. 47. 6 O L.J. 
640, Foil. (Zafar All and Addison , JJ.) PURSHOTTAM 
Das v. Rada Kishan. 120 j q 279 = 

11 L. L. J. 309 = A.I.R. 1929 Lah. 449. 

- Third party also interested. 

If there is a question relating to the execution, dischar¬ 
ge or satisfaction of a decree arising between the decree- 
holder and the judgment-debtor, the mere fact that the 
auction-purchaser is also interested does not make S 47 
the less applicable. 19 Cal. 683 (P.C.) and 43 Mad. 
107 (F.B.), Foil; 43 Mad. 696, Expl.; A. I. R. 1921 

Mad-420, Dist. (Pa mesa m, J.) Perivaya Ambalam 
v. ARULAPPAN. Ill t P cci 

A.I.E.1928 Mad 806. 

- Orissa Tenancy Act [ B. and O. Act 11 of 1913 

£.227 (3).] ’ 

An application under S. 227(3) of the Orissa Tenancy 
Act for setting aside a sale on the ground that the 
holding was purchased by the judgment-debtor himself 
through another person is not an application under 
S. 47 of the Code. (Kulwant Sahay and Macpherson , 

//.) Ananta Charan v. nimai Bahuba l en D R A. 
1011. C. 564 = 6 Pat. 366 = 8 P. L. T. 186 = 

A.I.R. 1927 Pat. 177. 
—Money deerec executed as a rent decree. 

Certain co-sharer landlord brought a suit against a 
tenant for arrears of rent and obtained a decree. The 
decree was executed as rent decree under Bengal Ten¬ 
ancy Act. The holding was sold and purchased by a 
third party. The co-sharers did not object to the pro¬ 
ceedings in execution and allowed the holding to be 
sold. Subsequently on partition the holding was allotted 
to co-sharers and they sued to recover possession of the 
property alleging that the purchase by the third party 
was benami for the co-sharers landlord and that the 
decree obtained was a money decree and did not 
operate to convey the holding to the third party but 
only operated to convey the right, title and interest of 
judgment-debtors in property. It was also contended 
that the case fell under S. 47 barring the suit. 

Held , that the suit was not barred by S. 47 as the 
execution that has already taken place was not disturb¬ 
ed and that the co-shaier was not estopped from 
contending that the previous decree was only a money 
decree and could not be executed as rent decree under 
Bengal Tenancy Act. (Das and Fazl Ali , //.) BhaG- 

wan dutt Singh v. Lachmi Narayan Singh. 

119 I.C. 882 = A. I. R. 1930 Pat. 150. 


C. P. CODE, (1908), S. 47-Applicability. 

;-Collector executing a decree transferred to him 

is not a Court and therefore cannot entertain an appli¬ 
cation under S. 47. (Mukherji and Dalai , //.) 

Bhagwan DaSz/. SURaJ PRASAD. 47 All. 217 = 
22 A.L.J. 1060 = 6 L.R.A. Civ. 89 = 84 I.C. 1031 = 
...... A.I.R. 1925 All. 146. 

- Jurisdiction. 

Where the Court declines to entertain application for 
execution at all on the ground that it has no jurisdic¬ 
tion, the order does neither come under S. 47 nor under 
the genera! definition of “ decree.” (Chalter/cc and 
Chotsner. JJ.) ASlRUDDIN MONDAL v. Ram Sha 
KHI Debya. 86 I.C. 775 = 41 C.L.J. 166 = 

A.I.R. 1925 Cal. 679. 

- Commission—Order directing payment of. 

In a partition suit, the appellant was appointed com¬ 
missioner to effect a partition. After the appellant 
had done most of the work neither party appeared 
before the Court and the suit was dismissed for default 
of both the parties. On the next day the appellant 
applied to the Court for obtaining his remuneration 
and an order was passed upon it in his favour. He 
applied for execution of this order : 

Held, that under S. 06 C. P. Code, an order direct¬ 
ing the payment of an amount is to be executed in the 
same way as a decree and consequently the provisions 
of S. 47 will apply to execution of an order under that 
section. 10 C.W.N. 234. Dist. (Suhraiva^dy and 
Duval, jj.) Chandra Kumar De v. Kusum 
KUMARI ROY. 84 I. c. 724 = 40 C. L. J. 180 = 

52 Cal. 269 = A. I. R. 1925 Cal. 57 

- Mortgage suits. 


Parties on same side. 


S. 47 applies not only to the disputes between parties 
who are opposed to each other in the main suit as plain¬ 
tiffs or defendants, but also applies to disputes between 
parties on the same side as co-plaintiffs or co-defendants 
7 All., 681, Diss. from ; A, I. R. 1924 Mad. 365, Foil! 
(Rutledge, C. J. and Carr, J.) ABDUL SATTAR v 

Chi doe RHI. 4 Rang. 418 = 99 I.C. 418 = 

A. I, R. 1927 Rang. 45. 

Jud grnent-debtor and Decree-holder. 

The position of a judgment-debtor who brings a suit 
contesting an execution sale to the decree-holder differs 
as regards the applicability of S. 47. from the position 
of a decree-holder who sues for the possession of the 
property he has purchased in execution. 8 P. R. 1918 
and 31 All. 82 (F. B.). Dist. (Martineau and Jai 

Lai* //•) Nand Kishore v, Sultan Singh. 

7 Lah. 1 =27 P. L. R. 258 = 931. C. 1007 = 

A. I. R. 1926 Lah. 165. 


A suit on a mortgage remains pending till the final 
decree. Questions arising in proceedings for making 
preliminary mortgage decree final are not covered by 
S. 4/. I hat section applies only to questions regard- 
ing the satisfaction of the decree. (Baker, J.C.) 
J LACHIRAM v. BHOLU. 82 I.C. 452 = 

22 N.L.R. 110 = A.I.R. 1925 Nag. 132. 

- Sale. 

When the execution itself is attacked at the outset 
and a sale takes place afterwards, the judgment-debtor 
has the right to challenge the sale under S. 47. (Mul- 
lick and Foster, JJ.) KjSHUN NARAYAN A MaHTA 

v. Ramrejhan Singh. 83 IC 747 = 

1923 P.H.C.C. 298 =5 P.L.T. 61 = 
^ , A.I.R. 1924 Pat. 67. 

- Fraud. 

The plaintiff sold 14 1/2 bighas out of the 16 bighas 

owned by him, to the defendant, the latter agreeing to 
satisfy two decrees outstanding against the former. 
The defendant satisfied one of these decrees, in which 
he himself was the sole decree-holder but did not pay 
off other decree-holders, holding the other decree along 
with him. The defendant however got mutation effected 
on only 4 bighas out of the 14 1/2 bighas sold to him. 
The decree-holders other than the defendant put the 
remaining 11 bighas, standing in name of the plaintiff 
to sale and the same was purchased by the son of the 
defendant. The plaintiff thereupon sued to recover 
1 1/2 bigha, the difference between the 14 1/2 bighas 
originally sold by him and the 16 bighas owned by him. 
The defendant contended that the proceedings were 
barred under Section 47, C. P. Code. 

Held , that plaintiff was justified in filing a suit to 
recover his property and that this was fraud neither in 
publishing nor conducting the sale, and that an appli¬ 
cation like the present suit could not have been made 
under Section 47. (19 Cal. 683, P. C. Diss.) (Gokul 

Prasad, J.) NARAIN SlNGH v. ZALIM SlNGH. 

74 .C. 351 = A.I.R. 1923 All. 573 


1447 


DECENNIAL DIGEST, 1921—1930. 


1148 


C. P. CODE, (1908), s. 47—Applicability. 

._p er Shah, It is not necessary to put a strict 

construction upon the terms of S. 47, so as to exclude 
the consideration of a question which is closely connect¬ 
ed with the subject matter of the decree. iMacleod, 
C.J. ami Shah, /.) MOT1LAL HlRALAL 7^ »AI MANi. 

87 I C. 269 = 46 Bom. 529 = 23 Bom. L.R. 1279 - 

A. I. R. 1922 Bom. 370. 

—S. 47—Bar of suit. . f . 

-In India no separate suit can ue brought on the 

basis of an executable judgment. The judgment-credi¬ 
tor is left to his remedy by execution. But where a new 
obligation is created by a judgment without provision 
for execution a suit can be brought on the basis of the 
judgment. (6 B.H.C.R. 231 and 9C.W.N. 9 3 2 Foil ; 
27 Mad. 243 ; 8 Horn 1 ; 20 C. W. N. 38 and 43 Al.. 
170, Dist ) ( Ratnesam and Jackson, JJ-) RAMA- 
SVVAM1 NATHEN v. MU1 HI AH C HETTY. 

85 I.C 991 = 48 Mad. 482 = 21 M.L.W. 75- 

A.I.R. 1925 Mad. 279 = 47 M.L.J. 829. 

—S. 47—Bar of suit—Adjustment. 

-Per Kemp, A.J.C. —If the suit does not relate 

to the execution of the decree but to the transaction of 
adjustment a separate suit will lie. Any cause of 
action from the transaction whether amounting to a 
contract or not will furnish material for a separate suit 
and such suit is not barred by Section 47, C. P. Code. 
(F. B.). (Fawcett, J.C ., Crump and Kemp. A. J.Cs-) 
BANUMAL v. NEWANDMAL. 83 I. C. 360- 

16 S.L.R. 207 = A.I.R. 1921 Sind 159 (F.B.). 

—S. 47—Bar of suit-Binding debt. 

■Decree against Hindu father Execution 


against sons as Legal Representatives—Question of ex¬ 
ec utability of decree on ground of immorality ol debts 

is one within S. 47. 

A separate suit for the determination of the liability 
of the sons for the debt covered by the decree passed 
against their father would be barred by S. 4/. The 
only remedy of the decree-holder is to apply foi execu¬ 
tion of the decree against the son of the deceased 
judgment-debtor as his legal representative. The ques 
tion as to whether the decree is capable of execution 
inasmuch as the debt covered by it was tainted with 
immorality, is one relating to the execution of the 
decree and the plea with respect to that must be 
taken and determined in the execution proceedings. 
(Jwala Prasad and Ad ami, J J f) SHEIKH KAROO v. 
RAMESHWAR SaO. 62 I. C. 905 = 3 P L T 43 = 

6 P.L.J. 451 = A.I.R. 1923 Pat. 143. 

—S. 47—Bar of suit—Damages for non certifica¬ 
tion. 

-Any Court other than the Court executing the 

decree can recognise the payment, provided, in doing 
so, the Court does not disobey the provisions of S. 47. 
And recognition of such a payment by the Court other 
than the Court executing the decree must necessarily 
be in a suit, (1) where the judgment-debtor sued for the 
money he has paid out of Court on the ground of fai¬ 
lure of consideration, (2) where the judgment-debtor 
sues for damages for a breach of an express or implied 
promise of the decree-holder to certify the payment. 
(Mon/rg Kin, /.) MOUNG MY 1 ' v. MOUNG KH V. 

70 1.0. 115 = 11 L.B.R. 429 = 1 Bur. L.J. 207 = 

A. I. R. 1923 Rang. 88. 
—S. 47—Bar of suit—Declaratory decree. 

-In a suit by widow of the mortgagor in respect 

of the mortgage, a decree was passed in favour of the 
plaintiff, de.iaring the right to redeem and the right to 
recover possession on payment of a certain amount and 
further declaring devolution of the right on the death 
of the plaintiff, but no period for the payment of the 
mortgage money was fixed. 


C. P. CODE, (1908), S. 47—Bar of Suit—Execut¬ 
able decree. 

Held , that the decree was to be interpreted as purely 
declaratory in the nature of the plaintiff’s right to re¬ 
deem the mortgaged property leaving it open to the 
plaintiff to claim actual possession whenever she found 
it convenient to do so on payment of the mortgage 
money. 

Held, further, that a subsequent suit for redemption 
was neither barred by the rule of res judicata nor by 
the provisions of S. 47, C. P. Code. (Wazir Hasan 
and G oka ran Nath Misra , //.) SURAJ BAKHSH v. 

G \NGA BAKSH. 105 I. C. 93 = 4 O.W.N. 882= 

A.I.R. 1927 Oudb 457. 

—S. 47—R. 63 and 58—Bar of suit—Different 
cause of action. 

-Plaintiff sued for possession of a house. Defen¬ 
dant claimed adverse possession. The former owner, 
under whom defendant claimed admitted plaintiff’s 
claim in 1908. Defendant however raised a question 
of adverse title in 1913, when he objected to the attach¬ 
ment and sale of the property in execution of the decree 
ot the creditor against plaintiff : Held (1) adverse pos¬ 
session began not in 1908 when the defendant, claimed 
to be in possession with the permission of the former 
owner but since 1913 when he objected to the attach¬ 
ment and sale. The suit therefore was well within 
I time. (2) The original owner of the house admitted 
plaintiff’s claim in 1908. This suit being based on the 
allegation that the defendant denied plaintiff’s title and 
set up a title in himself S. 47 did not apply. (3) There 
being no record of the objection made by the defendant 
in the execution proceedings of 1913, the suit \sas not 
barred by R. 63, O. 21. (Gokul Prasad and Stuart, 
//.) JETHO MISIR V. GOPAWARI DUTT. 

77 I.C. 107 = 20 A.L J. 619 = A.I.R. 1922 All. 411. 

Certain land was sold in execution of a decree. 


The auction-purchaser subsequently surrendered the 
land to the decree-holder, who. on the basis of such 
surrender, brought a suit against the judgment-debtor to 
recover possession. Held, the suit was not brought by 
the plaintiff in his capacity as decree-holder, but by 
virtue of the surrender, and his position was that of a 
stranger. S. 47, C. P.. Code was no bar to the suit. 
(AC R. Chatterfee and Pant on, JJ.) DURGAPADA 

Dalal v. Manindra Nath Ukii.. 63I.C.762 (Cal.). 

—S. 47—Bar of Suit—Dispossession. 

-Plaintiff obtained a decree for possession of his 

share in certain property but did not execute it. In 
execution of another decree, he obtained symbolical 
possession of the property which continued undisturbed 
for some time. Plaintiff then applied for mutation of 
names in his favour but his application was refused by 
the Revenue Court. He then brought another suit for 
possession. 

Held : that the refusal of the revenue authorities 
amounted to dispossession and furnished him with a 
fresh cause of action and therefore his suit for posses¬ 
sion was not barred under S. 47. (Dalai, J . C.) MT. 
SAIRA BIB1 r'. KAZ1M HUSAIN. 911. C. 19 = 

A. I. R. 1926 Oudli 263. 

—S. 47— Bar of Suit—Executable decree. 

-Where the terms of the decree were as fol¬ 
lows :—“It is ordered that this suit be decreed in the 
terms of the award annexed herewith” and where the 
terms of the award were :—“the parties will collect rents 
and other profits and each of the two parties will 
deliver respectively to each other all the zaniindari 
papers which they may have in their possession,” 

Held that it was an executable decree and precluded 
a fresh suit for the possession of the properties concerned 
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C. P. CODE, (1908), S. 47—Bar of Suit—Execut¬ 
able decree. 

by one of the parties. {Lord Dunedin.) SaSI 

Sekhareshwar v. Lalit Mohan. 

86 I. C. 245=23 A. L. J. 717 = 48 M. L. J. 20 = 
6 L. R. P.C. 23 = 27 Bom L. R. 166 = 
21 M. L. W. 286 = 52 I. A. 79 = 52 Cal. 314 = 
29 C. W. N. 633= A. I. R. 1925 P. C. 34. 

—Whether a subsequent suit is barred by reason 
of C. P. Code, S. 47 depends upon the existence of a 
decree which is executable for the purpose of the reliefs 
sought to be enforced in the subsequent suit. {Spencer, 
O.C.J. and Srinivasa Aiyangar , J.) ARUNACHALLAM 
CHETTI v. SETHUPATHI. 91 I. c. 338 = 

22 M. L. W. 195 = A. I. R. 1925 Mad. 1260. 

is not maintainable on a prior decree, if 
the relief claimed in the suit has already been granted 
by the decree and could have been obtained by enforce¬ 
ment thereof in execution proceedings. A decree which 
merely declares the rights of parties and does not direct 
any act to be done, is incapable of execution. In such 
an event a separate suit will lie to enforce the rights 
declared by the decree. Dobee v. Foiokee , 3 Agra H. 
C. R. 381 and 4 Mad. 219 {Mookerjee and Chotzner , 

//.) Syama Charan Das v. Satya Prasad 
Chaudhuri. 70 I. C. 427 = 36 C. L. J. 101 = 

A. I. R. 1923 Cal. 252. 
—S. 47—Bar of Suit—Execution barred. 

-Where in a pre-emption suit according to a com- ; 

pioniise decree, plaintiff is to obtain possession of pro¬ 
perty if he pays a certain amount within a particular 
time but in case of default the suit is to stand dismissed 
the plaintiff pays the required amount within the spe- i 
cified time but does not obtain possession either through 
Court or privately, and after the lapse of the period of 
limitation for the execution of the decree files a fresh 
suit for the possession of the property, such suit should 
be held to be barred under the provisions of Section 47 
of the C.P. Code. Case-law discussed. 14 A. L. J. 102 1 
Diss. from. {Sulaiman and Gokul Prasad , //.) 
RAMANAND v. JairaM. 59 I. C 632 = 43 All. 170 = 

e ^ A. I. R. 1021 All. 369. 

—S. 47—Bar of Suit—Joint possession. 

“ A suit lies for restoration to joint possession 
which is disturbed though it was granted by a decree. 
{Kotval, A. J. C .) JUGAN v. AMaN SlNGH MaNSUKH 
SmGH. 78 I. C. 390 = A. I. R. 1924 Nag. 345. 
—S. 47—Bar of suit—Mesne profits. I 

- Where in a former suit between the same parties 
specific performance of a contract of sale and recovery 
of possession of property was solicited but where there 
was no specific prayer for the awarding of future mesne 
profits, a subsequent suit for the recovery of mesne pro¬ 
fits can be maintained. S. 47 is clearly no bar to such 
a suit. (Sundaram Chcttiar , /.) R. SOBHANADRI v. 

S. Ramireddi. 30 M. L W. 738 = 

A. I. R. 1929 Mad. 785 = 57 M. L. J. 515 (2). 

47—Bar of suit—Objection to attachment. 

- Where an objection by the judgment-debtor that j 
his land could not be attached and sold in execution of ' 
decree, he being an agriculturist is dismissed, a separate | 
suit by him for declaration that he is an agriculturist 
does not lie by reason of S. 47. It is a direct attempt 
to set aside a decision of the executing Court between 
the parties to the suit in matter relating to the execution 
or satisfaction of the decree. ( Addison, /.) GHERUMAL 
v - Uda - 31 P. L. R. 191 = A. I. R. 1930 Lab. 628. 

Some of the representatives of the judgment- 
debtor objected to the sale of a house in execution of a 
decree but the objections were dismissed for default. 
The decree was fully satisfied later o n and the file was 
consigned to the record-room. Subsequently all the 
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representatives of the judgment-debtor brought a suit 
for a declaration that the house belonged to them and 
was not liable to sale in execution of the decree. Held , 
that S. 47, C. P. Code, did not bar the suit; the 
decree having been fully satisfied the execution Court 
had become functus officio. {Martineau, /.) NIZAM 

Din V. Bhagat Ram. 60 I. C. 516 (Lab.). 

S. 47 Bar of suit—Obstruction to possession. 

The proper remedy ot a decree-holder auction-pur¬ 
chaser who is resisted in trying to get possession of the 
property purchased, by the judgment-debtor as well as 
a third person claiming to have an interest in the pro- 

1 perty, is to bring a separate suit for possession both 
against the judgment-debtor and the stranger. S. 47 of 
the Code is no bar to such a suit. ( Macleod , C. J. and 

, Heaton* /•) GOBA NATH PaROLa v. SAKHARAM 
Ieju PATIL. 44 Bom. 977 = 59 I. C. 366 = 

e „ 22 Bom. L. R. 1101. 

—S. 47—Bar of suit—Partition. 

-Where a decree for partition did not include a 
house that had been mortgaged to a third person but 
only recorded the agreement of the parties to divide that 
house half and half as and when it should fall into pos¬ 
session, it is open to the parties either to effect the 
partition by mutual agreement or enforce their rights by 
a separate suit and such a suit is not barred by S. 47, C.P. 
Code. {Patkar and Baker , //.) GOVINDDAS R AJAR AM- 

das v. Ganpatdas Narottamdas. 113 I.c 173 = 

30 Bom.L.R. 912 = A.I.R. 1928 Bom. 365. 

Where a partition decree simply declared that the 
property be divided subject to the payment of a certain 
amount paid towards the discharge of a prior mortgage 
on the property and that possession should not be given 
until that amount is paid : Held the partition decree 
did not entitle the parties to work out their mortgage 
lights in execution of the partition decree and a separate 
suit for possession was not barred under S. 47. {Humara- 
swami Sastri aud Devadoss, //.) SUPPAYAN PlLLAl 
V. LAKHMANA PATTAR. 

106 I. C. 507 = A. I. R. 1928 Mad. 474. 
—S. 47—Bar of suit—Pro forma defendants. 

-A suit by a person who was a party to objection 
proceedings under O. 21, R. 58, though as a pro forma 
defendant is barred by S. 47. ( Ashworth, A. J. C .) 

Santu Chamar v. Arjun MISRA. 88 I. C. 542 = 
a „ A. I. R. 1926 Oudh 64. 

—S. 47—Bar of suit—Redemption. 

Where a final decree for safe is passed in a suit 
on a mort S a ? e > but is not executed for more than 3 years, 

S. 47 does not prevent the mortgagor from suing for red¬ 
emption of the mortgage. 39 Mad. 896 and 25 Mad. 300, 
Dist. {Devadoss, /.) N. NAGASAMI AlYAR v. T. El- 
laragan. 86 T c. 527=A. I R. 1925 Mad. 1191. 

— s - 47—Bar of suit—Relief against parties. 

The plaintiff was the brother of one who had 
obtained a decree in Suit No. 34 of 1905 against the 
first defendant. In execution of that decree the suit 
house ^ as sold and purchased by D , but no possession 
was obtained. Consequently after D's death the plaintiff 

filed a suit for possession against defendant in the first 
suit and his sons. 

Held, that although the plaintiff’s brother by becom¬ 
ing the auction-purchaser in execution of his decree would 
not thereby cease to be a party to the suit, defendant Nos. 

2 and 3, sons of the original defendant, were not repre¬ 
sentatives of the first defendant in that suit. That the 
plaintiff in order to get possession of the property, which 
the brother purchased at the auction-sale could not take 
out execution proceedings making defendants Nos. 2 
and 3, parties to those proceedings, as they were not 
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not available before. ( 

parties to the suit. Therefore a suit was necessary if the 
plaintiff wished to recover the property from the defen- j 
dants Nos. 2 and 3. (Maclcod,C.J. and Crump. J.) j 
Dad A JlNAPPA v. Yesu. 73 I.C. 402 = 

25 Bom. L. R. 494 = A. I.R. 1923 Bom. 450. 

—S. 47—Bar of suit—Relief not available before. 

- G who was one sixth co-sharer brought a suit to ' 

recover his share of revenue from R who was the Manag- , 
ing Jaghirdar of the shrakati inam village. It was 
decreed that G should receive one-sixth share out of the 
vasuli rakam every year and that R should pay it to G 
every year in the month of May. It was further directed 
that on R failing to pay the k ame, G should recover the 
amount through Court. Some time before 1900, Govern¬ 
ment suspended the revenue of the village and so R 
declined to pay G his share. Whereupon G applied to 
execute the decree and obtained his share. In the year 
1918-19 Government suspended the revenue and G again 
applied to execute the decree which was granted and 
amount recovered. During the pendency of the appli¬ 
cation the Government entirely remitted the land re¬ 
venue of the village for that year. R , therefore, brought 
a suit for declaration that G had no right to recover 
the one sixth share of the revenue in the year in which , 
the Collector had suspended or remitted the revenue and 
claimed recovery of amount remitted in 1918-19. G ' 
objected to the suit as being barred under S. 47 and I 
claim being res judicata and set up the decree and order 
in execution applications. 

Held , that the suit was not barred under S. 47 or 
under S. 11 as neither the declaration nor refund could 
be claimed under previous decree. ( Madgaonkar , /.) 

Ragho Ravji v. Gopal Janardhen. 

31 Bom. L. R. 1415= "i Bom. 162 = 

A. I. R. 1930 Bom. 132. | 
—S. 47—Bar of suit—Re sale. 

-An order under O. 21, R. 71 comes within the 

provisions of S. 47. A separate suit cannot l>e brought 
to set aside such an order. 14 All. 201; 19 All. 22; Dis¬ 
sented from. 1922 All. 200; 23 O. C. 140; 23 O. C. 342; ! 
18 Mad. 439 ; 20 Cal. 599 ; 36 Rom. 329 and 45 Bom. ' 
223; Foil. ( Daniels , J.C. and Dalai , A.J.C.) MATHURA 

Prasad?', kunwar Bahadur Singh. 

871 C. 284=12 O. L. J. 80 = 2 O. W. N 141 = 
29 O. C. 18 = A. I. R. 1925 Oudh 360. 

—S. 47—Bar of suit—Satisfaction of decree. 

-Although O. 21, R. 2 of the C. P. Code specifi- ( 

cally enacts that an uncertified adjustment cannot be 
recognised as an adjustment of the decree by any Court 
executing the decree it is implied that it may be recog¬ 
nised as such by Court trying the matter as a regular 
suit, and that a suit for a declaration that the decree had 
been satisfied is maintainable notwithstanding that its 
object is to restrain the decree-holder from executing the 
decree. A suit for a declaration that a decree had been 
satisfied and should not consequently be satisfied against 
the judgment-debtor is competent, and S. 47 of the Code 
of Civil Procedure does not operate as a bar to such a 
a suit. (Moti Sugar , /.) BlSHKN SiNGH v. MAHIN- j 

dar Singh. 79 I. C. 125 = A. I. R. 1925 Lah. 54. 

-A suit for a declaration that a decree has been 

fully satisfied and is incapable of execution is barred 1 
under Section 47, C. P. Code. ( Chrvis , Abdul Raoof ' 
and Abdul Qadir , //.) RaM L.ABHAYA v. FIRM 

Mukunda, Mulkapur. 671.0.593= | 

3 Lah. 319= A. I. R. 1922 Lah. 428 (F.B.). I 
—S. 47—Bar of suit—Setting aside sale. 

-Where application to set aside sale is made under 

O. 21, R. 90 and is dismissed, no suit for cancellation 
of the sale can lie on an allegation of fraud and irregu- 


C. P. CODE, (1908), S. 47 —Compromise decree. 

larity in the publication or conduct of auction sale. 
A. I. R. 1921 Mad. 121; A. I. R. 1923 Lah. 592, Rel. 
on; A. I. R. 1925 P. C. 146; A. I. R. 1924 Mad. 431; 1 
N. L. J. 184 ; 19 Cal. 683 ; 33 Bom. 698 ; 26 All. 101 
and 28 All. 681, Dist. {Staples, A. J. C.) TUKARAM ?■. 
SAKHARAMSA. 25 N. L. R. 58 = 118 I. C. 49 = 

A. I. R. 1929 Nag. 130. 

—S. 47—Bar of suit—Suit directed by Court. 

-A suit filed by decree-holder in pursuance of an 

order passed under 0.21, R. 58 directing him to file a 
separate suit to establish his title cannot be dismissed on 
the ground that the remedy lay under S. 47. ( Daniels 

and Heave , //.) MATHURA DAS v. RAMKAJ SiNGH. 

5 L. R. A. Civ. 755 = 86 I. C. 323 = 

A.I.R. 1925 All. 240. 

—S. 47—Bar of suit—Validity of decree. 

-Section 47 cannot bar a suit which raises ques¬ 
tions which do not merely relate to the execution, dis¬ 
charge and satisfaction of the decree, but go behind the 
decree and are such as the execution Court could not 
have decided. {Banerji and King, JJ.) KALLOO v. 
Niadar Singh. 115 I. C. 462 = 1929 A.L. J. 425= 

A. I. R. 1929 All. 252. 

S. 47—Compromise decree. 

-In a simple money-suit a compromise decree 

was passed. The parties agreed that in case of default 
the amount would be recovered by sale of the house 
specified in the decree and other property belonging to 
the judgment-debtor. Even though the house and the 
other property were not the subject of the suit, the de¬ 
cree did create a charge on the house. 

Held , that the decree was capable of execution and 
that it was not necessary to bring a separate suit to en¬ 
force it. A.I.R. 1925 Mad. 1101, Rel. on; 35 Cal. 837 
and A.I.R. 1919 P.C. 79, Dist. ( Staples , A.J.C.) BaPUJI 
v. TANSU. 120 I. C. 218 = A.I.R. 1930 Nag. 17. 

- Alternative modes of execution. 

A compromise decree in a suit for breach of a 
contract to supply ore exclusively to the plaintiffs pro¬ 
vided “that in the event of the defendants failing to deli¬ 
ver the full quantity of 4,000 tons of ore of the stipu¬ 
lated grade in any particular year or violating any of 
the conditions of this compromise, the defendants shall 
pay to plaintiffs damages at the rate of Re. 1 (rupee 
one) per ton on the whole of the quantity which may 
then have remained undelivered out of the total quan¬ 
tity of 31, 234 tons and the same shall be recovered by 
execution of this decree.” A breach occurred and the 
defendants presented an application for leave to depo¬ 
sit Rs. 28,649-2-9 to be paid over to the decree-holders, 
and for an order declaring the decree to have been thus 
fully satisfied. The decree-holders applied for execu¬ 
tion of their decree by seizure and delivery to them of 
certain manganese ore, alleged to be lying at several 
mines and railway sidings, and by the appointment of a 
receiver and other relief. The trial court granted ap¬ 
plication of defendants and held that the decree-holders 
were not entitled to the relief prayed but must take in 
satisfaction the amount deposited by the judgment- 
debtors. This decision was affirmed in appeal. On 
appeal to Privy Council, 

Held: that this clause did not enable the judgment- 
debtors to render nugatory all their obligations under 
the prior part of the contract, whenever it suited their 
pockets to do so. It provided that they shall pay at the 
specified rate, if they fail to perform the contract in any 
respect, but it did not say that such payment was to be 
a full and exclusive satisfaction of all obligations under 
the contract. The paymenti nto court did not make the 
decree a satisfied decree. It provided a mode of 
enforcing such payment but it did not say that the 
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»C. P. CODE, (1908), S. 47—Compromise decree. 

other terms would not be enforced by execution of the 
decree, namely, by applying to the court to enforce the 
.injunction. (Viscount Sumner.) SIR BlSSESSAR DaSS 

Dag a v. Emmanuel Vas. 

55 Cal. 238 = 107 I. C. 25 = 55 I.A. 58 = 
47 C.L.J. 162 = 30 Bom. L.R. 243 = 
32 C. W. N. 509 = 27 M.L.W. 655 = 
26 A.L.J. 667 = 24 N.LR. 17 = 
1928 M.W.N. 951= A. I. R. 1928 P.C. 27 = 

r 54M.LJ. 122. 

- Mortgage suit. 

A compromise decree in a suit on a usufructuary 
mortgage provided that the mortgagor should pay the 
amount within a certain time and in case he paid it 
Jater, recover possession by taking out execution. The 
mortgagor paid it after the time fixed and applied in 
•execution for possession. It was dismissed as barred by 

limitation. He then brought a suit to redeem the 
properties. 

Held % that there was nothing in the compromise de¬ 
cree which put an end to the relationship of mortgagor 
and mortgagee and that the provision to take posses¬ 
sion by execution in the compromise decree necessarily 
reduced the period of sixty years allowed by law for re- ( 
demption to a period of three years and hence was in- , 
valid being a clog on the equity of redemption, and that 
the rajinama decree did not render the present suit 
res judicata and that C. P. Code S. 47, was no bar to 
the suit. 19 Mad. 249 and A.I.R. 1925 P.C. 63, Rel. 
•on; 16 Bom. 659 (F.B.) and A.I.R. 1921 Bom. 224, 
Ref. ; 10 Bom. 461, Dist. ( Kumaraswamy Sastri and \ 
Walsh , //.) K. AMBU Nair v. E. C. KELU Nair. 

1231. C. 584 31 M.L.W. 44 = 
A.I.R. 1930 Mad. 305. 

Matters extraneous to suit. 


Court’s power to pass a consent decree is limited to 
matters covered by the suit. But if the agreement re¬ 
fers to matters outside the suit forming consideration 
for the compromise or settlement of the matter com¬ 
promised in the suit such terms should also be men- , 
tioned in the decree. But it does not follow that such 
terms can be enforced in the execution of that decree. 
They can be enforced only by a separate suit. Where ! 
■a decree includes matters covered by the suit and also 
matters outside it the decree can be executed only to 
the extent of the matters included in the suit and not in j 
respect of the matters outside it. ( Sukrawardy , /.) 

Arjun Kapali v. asvini Kumar Kapali. ; 

78 I. C. 317 = A. I. R. 1925 Cal. 286 
—S. 47—Conditional Decree. 

-Where a decree ordered payment by the appel- 

Jants of a sum of money into court by a certain date 
upon which the respondents were directed to reconvey 
the land to them and where the appellants failed to ' 

pay the money within time and did not obtain exten¬ 
sion of time. ( 

Held : that though the appellants subsequently paid 
the money they were debarred from executing the 
decree. ( Young and Baguley , //.) Ma PU Mai v. | 
KO Sit Tin. 85 I. C. 352 = 3 Bur. L.J. 163 = 

A. I. R. 1924 Rang. 375. 1 
—S.47—Conversion. ; 

--It would seem that it was mainly to avoid a 

claim being defeated on mere technical pleas that S. 47 
(2) of the C.P. Code was enacted. {Halii fax, A.J.C.) 
Laxman v. Bishram. 71 i.c. 42 = 

. A.I.R. 1923 Nag. 94. 

-It is open to an appellate court to treat the pro- i 

ceedings arising out of an application under S. 47 as 
proceedings in a suit and grant the necessary relief. 

(Sulaiman and Mu kerfi, JJ.) DAULAT SlNGH v. i 


i C. P. CODE, (1908), S. 47—Conversion 

I Raja Ramji. 48 All. 362 = 24 A.L.J. 379 = 

93 I. C. 376 = A.I.R. 1926 All. 387. 

-Where a suit was asked, in appeal, to be treated 

as an application under C.P. Code, S. 47. 

Held : that as the plaint had not been presented to 
I the executing court, the request should not be granted. 

, (Martineau and Jai Lai, JJ.) NAND KlSHORE v . 

' Subhan Singh. 7 Lah. 1 = 27 P.L.R. 258 = 

1 93 I.C. 1007 = A.I.R. 1926 Lah. 165. 

--The circumstance that a plaint is filed after 

paying a higher amount of court-fee cannot according 
to the present Code be a ground for not treating the 
proceeding as an application under S. 47. ( Ananta - 
krishna Ayyar , /.) CHENGALRAYA V. KOLLAPURI. 

1929 M.W.N. 811 = 123 I.C. 24 = 

A.I.R. 1930 Mad. 12. 

- Mesne profits. 

Where through an error in the decree an applica¬ 
tion for an enquiry into mesne profits is made by an 
execution petition, and no further point is involved 
such as limitation, it is clearly open to the court to 
allow a mistake of this kind to be repaired and treat 
the petition as an application in the suit. A.I.R. 1924 
Mad. 473, Ref. (Venkatasubba Rao and Madhavan 
Nair, JJ.) KEMGAM v. VaDDADI SUBBAMMA. 

30 M.L.W. 810 = A. I. R. 1930 Mad. 30 = 

57 M.L.J. 728. 

- Objection to execution. 

Plaintiffs in the present suit were some of the defen¬ 
dants in a previous suit. That suit was decreed against 
the other defendants but dismissed as against the pre - 
sent plaintiffs. The decree-holder in that suit started 
execution proceedings and the present plaintiffs 
objected as regards execution in respect of their plots 
but their objections were disallowed as premature. They 
sued for declaration and also prayed for possession of 
the same plots in the event it were found they were not 
in possession. The Courts below dismissed the suit on 
the ground that it was barred by the provisions of S. 47, 

C. P. Code. In the lower appellate Court, the plaintiffs 
asked that the plaint in the present suit might be treat¬ 
ed as proceedings under S. 47. The Court below re¬ 
fused the prayer on the ground that proceedings under 
S. 47 were barred by the rule of res judicata arising out 
of the previous order in execution. 

Held, that the suit was not barred by the rule of res 
judicata and it should be treated as proceedings under 
S. 47. (Wazir Hasan and Raza, JJ.) TaLUKDAR 

Khanz/. Khairunnissa. 

4 O.W.N. 1045=106 I. C. 133 = 

A. I. R. 1928 Oudh 38. 

- —Rival decree holders. 

Where two rival assignees from decree-holders apply 
for execution of same decree and the question arose as 
to the validity of the assignments and the case was con¬ 
verted by Court into a suit under S. 47 (2) and decid¬ 
ed, 

Held , the court acted within its jurisdiction and that 
an appeal lay from the decision as from one passed in a 
regular suit. (Jzoala Prasad and Kuhuant Sahay JJ) 

Ram Bahadur Singh Bajrangi Prasad. 

3 Pat. 344 = 78 I. C. 495 = 1924 P.H.C. C. 193 = 

wf . A.I.R. 1925 Pat. 16. 

- Plaint misconceived. 

Where the Court while rejecting decree-holder’s ap¬ 
plication under O. 21, R. 95 directed him to a suit 
which was filed and the party subsequently discovering 
after 12 years that a suit was not competent as an ap¬ 
peal lay from that order under S. 47, requested the 
Court to change the suit into a proceeding and it was 
found that the plaint was misconceived. 
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C. P. CODE, (1908), S. 47—Limitation. 

court and became absolute under Order 21, Rule 92, held r 
the only remedy was by suit, and an application under 
section 47 was incompetent. {Ayling, Offg. C.J.and 
Od per*, J.) RAMASWAMI KONAN v. KULANDAIVELU 

Pillai 70 I. C. 569 = 1922 M. W.N. 121 = 

16 M. L. W. 272 = A. I. R. 1922 Mad. 63. 

_Where the decree itself is not impeached a 

separate suit will not lie to set aside a sale even on the 
ground of fraud and even where the auction-purchaser 
who was not a party to the suit in which the decree 
i was obtained is impleaded as a defendant together with 
the decree-holder in the subsequent suit, the matter 
being one for an application to the executing court 
under S. 47 of the C. P. Code, 19 Cal. 683 and 26 Cal. 
324. Foil. ( Dawson Miller . C.J. and Ross , /.) PAHLAI> 
Singh v. Sajiwan Rai. 611. C. 126= 

Under S. 38. a decree may be executed either b\ th - ■ A. I. R. 1921 Pat. 54. 

Court which passed it or by the Court to which it is 47 _ Foreign decree—Objection to execution.’ 
sent for execution and where the Trial Court:'s not the , _ The j ud ^e nt . de btor under foreign decree sought 
Court to which the decree i< sent for execution^I to be executed to a British Indian Court can raise 
“on Prevents it frontproceeding with^the suit as, objections to t he decree. (. Srinivasa Ayyangar, J.) 

Kkishnaswamv Chetty v. Madhappa Chettiar. 

86 I. C. 492=21 M. L. W. 330 = 
A. I. R. 1925 Mad. 788. 

—S. 47 —Limitation. 

Article 165, Limitation Act, does not govern the 


C. P. CODE, (1908), S. 47—Conversion. 

Held : that the conversion of suit into proceedings 
should not be allowed. ( Odgers , /.) PACHAIAPPA 
CHETTY v. VENKATACHARIAR. 

90 I. C. 952=1926 M. W. N. 599 = 

1925 M.W. N. 677 - A. I. R. 1925 Mad. 1198 = 

51 M.L.J. 106. 

- —Application for attachment. 

A decree-holder who applies tor attachment of alle¬ 
ged assets of a deceased zamindar cannot ask for con¬ 
verting the application into a suit since he must obtain 
a declaration that these alleged assets aie liable for his 
decree debt. {K rishnan and Waller , JJ ) BOMMAWA 
NAICKEN r. SUBRAMANIA lYER- 

83 I. C. 165 = 1924 M.W.N. 342 = 34 M.L.T. 290- 

A. I. R. 1924 Mad. 707=46 M.L.J. 374. 

Executing Court. 


ter in execution. ( A'olval , A. /. C .) BRIJMOHAN 

Singh v. Kasturchand. 

68 I. C. 693 = A. I. R. 1922 Nag. 189. 

- Revision. 

Where a suit is instituted in respect of a matter which 
can be agitated only in execution in the same ( ourt, 
the suit should not be dismissed but the plaint should be 
treated as an application for execution. Failure to do 
so can be rectified in revision. ( Mitra, O.J.C.) SlTA- 
RAM V. DONGAR SlNGH. 

59I.C. 477 = A. I. R. 1921 Nag. 130. 
—S. 47—Defence to a suit. 

-Where a person has successfully opposed an ap¬ 
plication under S. 47, C. P. Code, on the ground that 
that section did not apply, he cannot subsequently raise a 
plea in a suit brought by the applicant that the suit was 
barred by S. 47. ( Kinkhedc , A.J.C,) UTTAMCHAND 


cases of those applications which are filed by the parties 
to the suit as objections to the execution proceedings 
under S. 47, C. P. Code. The only article applicable in 
those cases is Art. 181. 38 All. .>39 ; 42 Mad. /53 
(F B.); A.I.R. 1922 Bom. 271 and 1 L. L. J. 230, Foil.; 
17 O C. 94 ; 6 O.C. 44 ; 21 Mad. 494 ; and 25 All. 343 ; 

Diss from. {G oka ran Nath Misra and Pull an, JJ.) 

Mt. Jilai v. Abdul Rahman. 5 0. W.N. 1053= 
115 I.C. 444 = 4 Luck. 209 = A.I.R. 1929 Oudh 76. 

_An application under S. 47 falls within Art. 181, 

Limitation Act and not under Art. 166 of the Act, 


barred by S. 47. ( Kinkhedc , A.J.C,) UTTAMCHAND < , . , • the resu j t the applicant has asked for setting 

v, SaLIGRAM. 117 I.C. 285 = A. I. R. 1929 Nag. 79. "th e s "i e .(^. B. Chose ar.d N. K. Best. JJ.) 

-It is not open to an assignee who was not a party i z jj zlK ALI v NaSIMANNESSA BiBI. 

to the suit or to the original proceedings in connection 1 ' ng j q 634 = A. I. R. 1928 Cal. 865. 

with the attachment to say that the suit was barred by _The article applicable for applications under S. 47 

S. 47. 28 All. 262, Dist. A.I.R. 1923 Mad. 562 and A. | ‘ * .* ' 

I, R. 1926 Mad. 1011, Expl. (Ananthakrishna Ayyar , 

/.) Rama Iyer v. Andiappa Pillai 

1929 M.W. N. 718 = 120 I.C. 565 = 

A. I. R. 1929 Mad. 850. 

•An objection, which could not have been raised 


i of the Code is Art. 181 which gives three years from the 
date when the right to apply accrues. (Diroal and 
I Mittcr, JJ.) UMAPATI MUKl'KJEE V. SHEIKH SOLE- 
: MAN y 54 Cal. 419 = 1031.0.233 = 

A. I. R. 1927 Cal. 614. 

-Application under S. 47 must be governed by the 

residual y article. {Greaves and linker j /, J Jf) ABDUL 

KaderV. ambicaCharan Bhimya. 

97 I. C. 697 = A. I.R. 1927 Cal. 57. 

- Decree holder — Auction-purchaser. 

An order on an application under O. 21, R. 9:», by an 
auction-purchaser who is also decree-holder, is an order 
under S. 47, C. P. Code. The application is governed by 
the limitation laid down in Art. 182 and not by Art. 
180. {Findlay, J. C.) BALAJI KaSHINATH v. R. B. 
Ananprao. 103 I. C. 335 = A. I. R. 1927 Nag. 294. 

-Where an execution sale is void as against a 

party and he applies for relief under S. 47, C. P. 
Code or otherwise, the article applicable is Art. 181 and 
not Art. 166. {ScInvade, C. J. Ratnesam and Waller, 
/J) Rajagopala Aiyar v. Ramanujachariar. 

80 I.C. 92 = 47 Mad. 288 = 19 M. L. W. 179= 
34 M. L. T. S7 = 1924 M. W. N. 182 = 
A. I. R 1924 Mad. 431 = 46 M. L. J. 104.(F. B.). 
-Art. 166 is applicable to petitions under S. 47. 


by plaintiff in a suit by him under S. 47, C.P. C ode, can 
be made the ground of defence in a suit by another. 26 
Cal. 946, Foil. {Walmsley and Suhrawardy, JJ.) 

SURAPHANI DUTTA v. SlTTOO SHEIK. 

71 I.C. 378 = 38 C.L.J. 17=27 C.W.N. 280 = 

A.I.R. 1922 Cal. 311. 

-The effect of S. 47 is to debar the plaintiff from 

bringing a suit for the determination of a question re¬ 
lating to the execution, discharge or satisfaction of a 
decree which had arisen between himself and the de¬ 
fendant as parties to the suit, in which the decree was 
obtained, but not to debar the defendant from setting 
up by way of defence a matter which related to the exe¬ 
cution, discharge or satisfaction of a decree obtained in 
a suit to which he and the plaintiff were parties, unless 
the defendant was estopped or otherwise barred by any 
rule of law from putting forward his claim. 19 M.L.J. 1 
Foil. {Ayling and Spencer, J J.) ('HINA DANPSI v. 

Peppa Tati ah. 70 I.C. 303 = 14 M.L.W. 424 = 

1921 M. W.N. 536 = A.I.R. 1921 Mad. 279= - x ^ ^ 

41 M.L.J. 261. {Oldfield and Venkatasubba Rao y JJ.) C. UANAPA- 

— S. 47— Execution Sale. 1 thi Mudaliar v. N. Krishnamachari. 

-Where sale was duly confirmed by order of the ! 43 M. L. J. 184 = 16 M. L. W. 178 = 


1457 


CIVIL, CRIMINAL AND REVENUE 


145 S' 


C. P. CODE, (1908), S. 47—Parties and Represen¬ 
tatives. 

1922 M. W. N. 514 = 31 M. L. T. 135 = 
701. C. 743 = A. I. R. 1922 Mad. 417. 
S. 47—Parties and Representatives. 
Auction purchaser. 

Benamidar. 

Claim Petition. 

Commissioner. 

Court of Wards. 

Custodian of Property. 

Decree-holder. 

Different capacities of Judgment-debtor. 
Executor. 

Exonerated Defendant. 

Ex parte Order. 

Hindu Widow. 

Judgment-debtor. 

Legal Representatives. 

Lessee. 

Meaning of. 

Minor. 

Mortgagee. 

Mortgage suit. 

Mutwalli. 

Occupancy Right. 

Parties unnecessarily impleaded. 

Partnership. 

Person acquiring title before attachment. 
Personal Property. 

Pre-emption. 

Prior mortgagee. 

Purchaser. 

Receiver. 

Scope of. 

Subsequent mortgage. 

Surety. 

Transferee pendente life. 

Transferee prior to decree. 

Unrepresented Party. 

Waqf. ' J ■ 

—S. 47—Parties and Representatives—Auction 
purchaser—Appeal. 

-Adjudication between auction-purchaser and 

judgment-debtor comes under S. 47 and is appealable. 
(Kinkhcde l A. /. C .) SUNDERABAI v. SHKIKISAN 
Ramdhan. 79 I. C. 636 = 20 N. L. R. 170 = 

A. I. R. 1924 Nag. 328. 
—S. 47—Parties and Representatives—Auction- 
purchaser—Mortgage decree. 

-Auction-purchaser in execution of a decree on a 

mortgage represents rights of mortgagor and mortgagee 
as they stand on the date of the mortgage free from any 
subsequent equities. ( /Wears, C. J. and Bannerji, /.) 

Karamat ali v. Gorakhpur Bank, Ltd. 

67 I. C. 29 = 44 All. 488 = 20 A. L. J. 337 = 

• _ A. I. R. 1922 All. 495. 

-The condition in S. 47, C.P. Code, that the ques¬ 
tion should be one “ arising between the parties ” is 
satisfied by the question being one of a nature in which 
the parties to the suit are adversely interested, though 
the person actually raising it in any particular case 
against one party may not be the representative of the 
other party. A judgment-debtor who alleges that some 
properties were delivered wrongly to the stranger auction 
purchaser under a mortgage decree should proceed under 
S. 47, C. P. Code, and not by separate suit. 43 Mad. 
107 (F. B.), Expl. ( Ayling and Krishnan , //.) 
JAINULABIDDIN SAHIB v. KRISHNA CHETTJAR. 

63 I. C. 200 = 14 M. L. W. 92=1921 M.W.N. 491 = 
A. I. R. 1921 Mad. 420 = 41 M. L. J. 120. 
—S. 47—Parties and Representatives—Auction- 
purchaser—No party. 

D. D.—VOL. 1—92 


I 


w 

1 


C. P. CODE, (1908), S. 47—Parties and Represen¬ 
tatives — Auction purchaser — Representative 
Character of. 

j -A question arising on an application under R. 97 

i by an auction-purchaser other than the decree-holder, is 
not a question between the parties to the suit and so the 
question cannot be determined under S. 47. 31 All. 82 
j and 19 C. W, N. 835, Rel. on. {Mac p her soil and Fazl 
Ali,JJ.) Ram Kumar r-. Ramcharan. 

11 P. L. T. 331 = A. I. R. 1930 Pat. 311. 

-When the Court, by its order of sale, directs 

certain property to be sold under the description 
tiiven by the decree-holder, it must be taken that the 
Court accepts that description as correct. If no objection 
is taken to the description by the judgment-debtor and 
the property is sold under that description, it is not open 
to the judgment-debtor who had had an opportunity to 
appear before the court and contest the description, to 
come in, after the sale, either by way of an application 
under S. 47 of the Code or by a suit, to contest the 
description. ( Mukerji and Bennet , //.) KlSHEN LaL 
Peare Lal. 125 I. C. 765. 

In an application by decree-holder to set aside the 
sale, che fact that the auction-purchaser who is not party 
to the suit, is interested in the result, is no bar to the 
application of S. 47. A. I. R. 1917 P. C. 121 and 19 
Cal. 683 (P. C.), Rel. on. (B. B. Ghose and A'. K . 
Bose, //.)UZ1R A LI NASIMANNESSA BlBI. 

116 I. C. 634 = A. I. R. 1928 Cal. 865. 

-S. 47 is no bar to a suit instituted against an 

auction-purchaser, who was not a decree-holder, by one 
of the judgment-debtors for the recovery of the property 
not liable to be sold in execution of the decree. A. I. R. 
1925 All. 236 ; 31 All. 82 (F. B.) and A. I. R. 1923 All. 
470, Rel. on. ( Banerji . /.) PiaREY LaL v. RaMCHAN- 
DRA. 96 I. C. 771 = A. I. R. 1926 All. 730. 

-A question between the judgment-debtor and the 

auction-purchaser, who is not the decree-holder but a 
stranger, does not come within S. 47. ( Sulaiinan, /.) 
Basawan V. Anpurna. 95 I. C. 46 = 

A. X. R. 1926 All. 509. 

-If a wrong decree is passed by the Court and the 

sale takes place in execution of it and a third party pur- 
■ chases the property that sale cannot be set aside merely 
on the ground that that decree is subsequently amended. 
A stranger having purchased the property, it is no longer 
a matter relating to execution of a decree exclusively 
between the original parties to the suit. 10 All. 166 (P. 
C.) Rel. on. ( Lindsay and Sulaiinan , JJ.) AGHA 
Husain v. Qasim ali. 48 All. 94 = 

23 A. L. J. 946 = 6 L. R. A. Civ. 580 = 
89 I. C. 1018 = A. I. R. 1926 All. 35. 

-A bona fide auction-purchaser for value is not 

a party to the suit within the meaning of S. 2 or S. 47 
of the Civil Procedure Code and an order refusing resti¬ 
tution against him is not a decree and therefore not 
appealable. (Moti Sagar, /.) MT. ASGHARI Begum ?•. 
IRSHAD-UD-DIN. 79 I. C. 57 = 

A. I. R. 1925 Lah. 176. 
—S. 47—Parties and Representatives—Auction- 
purchaser—Representative character of. 

--The auction-purchaser is not the judgment-deb¬ 
tor’s representative and cannot move under S. 47. 34 
M. 417 ; 42 B. 411 Rel. on. ( Prideaux , A. J. C .) BAL- 
WANTr'. Ratanlal. 68 I. C. 429 = 

A. I. R. 1923 Nag. 161. 
-An auction-purchaser might be treated as a re¬ 
presentative in one sense of the decree-holder and in 
another sense of the judgment-debtor ; a question as to 
dispute about the identity of the property sold between a 
person who has acquired the rights of the judgment 
debtors and the judgment-debtors cannot be entertained 
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C. P. CODE, (1908), S. 47—Parties and Represen- < 
tatives — Auction-purchaser - Representative 
Character of. 

| 

under S. 47. 31 All. 82, Ref. It is open to the judg¬ 
ment-debtors to obtain any relief to which they might be 
entitled by way of regular suit. ( Stuart and Kanhaiya 
/a/, II ) MUNN.A LAL r-. COLLECTOR OF SHAJAHAN- 
PUK ‘ 74 I. C. 995 = 45 All. 96 = 

A. I. R 1923 All. 470. 

-An auction-purchaser is a stranger to the procee¬ 
dings. and is not a representative of any of the parties 
to the suit, so that any questions which might arise 
between him and the parties to the suit oi their repre¬ 
sentatives must be determined by a separate suit. But tf 
the question raised by the judgment-debtor as to the 
legality of the Court-sale is virtually one between the 
parties to the suit, /.*., between the decree-holder and 
the judgment-debtor, and if in the decision and result of 
that question the auction-purchaser was interested, the 
judgment-debtor ought not to be allowed to attack the 
sale in a suit. 34 R. 546, Ref. ( Macleod , C.J.and i 
Crump . /.) R \I (MaNI) v. RANCHODLAL AMRITLAL. 

72 I. C. 256 = 25 Bom. L. R. 147 = 
A. I. R. 1923 Bom. 214. 

-For the purpose of an adjudication between an | 

auction-purchaser and a judgment-debtor the auction- 
purchaser should be regarded as a representative of the 
decree-holder. (Kinkhede, A. J. C.) SUNDER ABA1 v. j 
Shrikisan RamdhaN. 20 N. L. R. 170 = 

79 I. C. 636 = A.I.R. 1924 Nag. 328. 

-The term “representative” when taken with 

reference to the judgment-debtor does not mean only his 
legal representative, but it means his representative-in¬ 
interest and includes a purchaser of his interest who, so 
far as such interest is concerned, is bound by the decree. 

Such a purchaser, whether he has purchased the judg¬ 
ment-debtor’s interest at a private sale or at execution 
sale, can be made a party to the execution proceedings 
and he can have an opportunity to raise objections 
against the execution proceedings, if any. The real test 
to be applied in determining the question whether the 
auction-purchaser is to be regarded as the representative 
of the judgment-debtor or the decree-holder depends 
upon the nature of the question raised and who the 
contesting party is. If the question is between the 
judgment-debtor and the auction-purchaser and the 
interests of the two are conflicting, the auction-purchaser 
can in no sense be considered to be a representative of 
the judgment-debtor. 19 Cal. 683 (P. C.) Foil. ; 24 
Cal. 62 (F. R.) ; 26 All. 447 ; and 43 Mad. 107 (F.R ); 
Cons, and Rel. on. ; 42 Bom. 411 ; 44 Rom. 352 ; A.I. 
R. 1921 Bom. 45; 31 Mad. 177; 34 Mad. 417 ; 41 
Mad. 467 ; 8 O. C. 370 ; and 2 O. L. J. 57, Dist. 

(Gokar Nath Misra and Srivastava , J J.) NAROTAM 

I)as v. Sukhraj Singh. 5 O. W. N. 791 = 

10L.R. A. Rev. 85 = 3 Luck. 719 = 
1161. C. 49 = A. I. R. 1928 Oudh 442. 

-A purchaser in execution of a decree by an in¬ 
ferior Court can bring to the notice of the superior 
Court the fact of his purchase as a representative of 
the judgment-debtor for stopping the sale in execution 
of a decree of a superior Court but he cannot object 
under O. 21, R. 58. 15 C. W. N. 542, Diss. (Krishnan 
and Odgers, J J.) SRINIVASACHARIAR zc APPAVOO 
REDDY. 84 I. C. 265 = 20 M. L. W. 864 = 

1924 M. W. N. 551 = A. I. R. 1924 Mad. 889 = 

47 M. L. J. 720. 

-The auction-purchasers are the representatives of 

judgment-debtor for the purposes of S. 47 of the C. P. 
Code. (Kotval , A. J. C.) BRIJMOHANSINGH v. 

Kasturchand. 68 I. C. 693= 

A. I. R. 1922 Nag. 189. 


C. P. CODE, (1908), S. 47—Parties and Represen¬ 
tatives—Benamidar. 


- Question between judgment-debtor and auction- 

purchaser — S. 47 does not apply. 

Where the question for decision is one between 
auction-purchaser and the judgment debtor, S. 47 does 
not apply, the auction-purchaser being the representa¬ 
tive of the judgment-debtor. The questions which are 
meant to be covered by the section are those which arise 
between persons opposed in interest in the suit and not 
between a party to the suit and his own representative. 
25 Rom. 631, Ref. (Abdur Rahim and Odgers , //.) 
YAGNASAMI AYYAR v. Chidambaranatha Muda- 
liar. 611. C. 961 = 13 M. L. W. 15= 

A. I. R. 1921 Mad. 81. 


-Pending a suit on a mortgage the mortgaged pro¬ 
perties were brought to sale in execution of a money 
decree against the mortgagor and were purchased by 
the fourth respondent. The petitioner purchased the pro¬ 
perty in execution of the mortgage decree and applied 
for possession but was resisted by the fourth respon¬ 
dent. 

Held , that the fourth respondent was a person claim¬ 
ing under the mortgagor judgment-debtor and against 
whom proceedings can be taken under S. 146 of the C.P. 
Code and that the respondent was liable to be removed 
from possession under O. 21, R. 98 of the C. P. Code. 
43 Mad. 107, Ref. (Abdur Rahim and Napier, //.) 
MANICKA Gramani v. Parasurama Mudali. 

1920 M. W. N. 787 = 59 I. C. 894 = 12 L. W. 350. 
—S. 47—Parties and Representatives—Auction- 

purchaser—Suit against. 

-Whereof two judgment-debtors one only was 


proceeded against in execution proceedings as being the 
sole owner of the property sold in auction, a suit by the 
other judgment-debtor after the auction sale for re¬ 
covery of the property from the auction-purchaser is 
maintainable. S. 47 is not strictly applicable in such a 
case. (Findlay . 0. J . C .) KaNHAIRAM v. KaLI- 
CHARAN. 911. C. 218 = 8 N. L. J. 184= 

ATT* IQQR-Matr RO 


-Where the representatives of the judgment- 

debtors sued the auction-purchasers on the ground that 
owing to mistake in sale certificate, land in excess of 
that decree had passed to the auction-purchasers. 

Held, that the latter’s plea that the plaintiff’s remedy 
was by application under S. 47, C. P. Code and not by 
suit was untenable. 31 All. 82 and 1923 All. 470, Foil. 
(Daniels, /.) MUKHTAR AHMAD v. KABIR AHMAD. 

78 I. C. 666 = A. I. R. 1924 All. 856. 

-Proceedings based upon a complaint by the 

jud gment-debtors that the auction-purchaser had taken 
possession of certain property not covered^by the sale 
are not proceedings in execution within S. 47, inasmuch 
as auction-purchaser is not a representative of the 
decree-holder. Such question can be tried only by a 
suit. 25 Bom. 631, Rel. on. (Batten and Kotval , A. 
J. Cs.) PANDURANG v. GOP1K1SAN. 

64 I. C. 860 = A. I. R. 1921 Nag. 59. 


—S. 47—Parties and Representatives—Auction- 
purchaser—Suit by. 

-An auction purchaser, who has paid the full 

' price can bring a suit to recover that money on being 
- dispossessed of the property by a successful claimant, 
who had lodged an unsuccessful objection under O. 21, 
R. 58 and subsequently brought a suit and established 
his right to the property. 36 C. L. J. 205, Foil. 
(Harrison and Zafar Alt, JJ .) A5AD ULLAH KHAN 

v. Karam Chand. 76 I. C. 605= 4 Lah. 354= 

6 L. L. J. 67 = A. I. R. 1924 Lah. 115. 


—S.47—Parties and Representatives—Benamidar. 

-Where a judgment-debtoi raises the question 
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C. P. CODE, (1908), S. 47-Parties and Represen- C. P. CODE, (1908), S. 47-Parties and Represen 
tatives Benaxmdar. tatives—Decree-holder 


that the person who seeks to execute the decree obtain¬ 
ed by his benamidar alleging to be the true owner is not 
the true owner, the question should be decided under 
S. 47. ( B.B.Ghose and Bose , //.) NIL Kanta 
Ghosal v. Ramchand Roy. 114 1 c. 495 = 

A. I. R. 1928 Cal. 835. 
-A benamidar is neither a party nor the represen¬ 
tative of a party under S. 47. ( Odgers , /.) Ven- 
KAMMA V. P. PARTHASARTHI & BROS. 

24 M. L. W. 634 = 98 I. C. 14 = 
A. I. R. 1926 Mad. 1081 = 51 M. L. J.391. j 
—S. 47—Parties and Representatives—Claim 
Petition. 

•-The combined effect of S. 47 and O. 21, R. 58 

is that when an objection to attachment is made by a 
party to the suit or his representative, the objection 
should be treated as one falling under S. 47, whereas if 
the objection to attachment is made by a third party, his 
objection will be governed by the provisions of 0*21, 
R. 58. (Fazl All, /.) Madho Bibi z/. Hazari MaL. 

10 P. L. T. 95 = 115 I. C. 695 = 

8 Pat. 717=A. I. R. 1929 Pat. 141. 


enforcement of such an order is not a proceeding be¬ 
tween the parties to a suit for the execution of a decree, 
within the meaning of S. 47. (Kanhaiya La/. J.) 

Gopal Das v. Gauri Shanker. 

741. C. 186 = A. I. R. 1924 All. 122. 

—S. 47—Parties and Representatives—Court of 

Wards—Manager of. 

--Where under S. 6 {e) of the Court of Wards 

Act a proprietor is declared to be disqualified and the 
Court of Wards is in possession of his properties then 
under S. 47 of C. P. Code any objection taken by 
the manager of the Court of Wards in execution pro¬ 
ceedings against the properties of the proprietor is an 
objection taken by the judgment-debtor through the 
general manager of the Court of Wards. {Ross and Sen. 

//.) Lachmi Narain v Md. Abrahim Hussain. 
84 1. C. 620 = 4 Pat. 172 = 6 P. L. T. 400 = 
1924 P.H.C.C. 310 = A. I. R. 1925 Pat. 179. 

—S. 47—Parties and Representatives—Custodian 
of property. 

A suit by a decree-holder against a supratdar on 


. the ground that the plaintiff had suffered loss by the 

Objections to attachment raised by a party to the supratdar misappropriating the property is barred by 

urk ir'U f Kn A J _ 4* . f' . 1 /I f I / r\ F » r \ r-v « « 


suit in which the decree under execution was passed or 
by his repiesentative fall within the scope of S. 47. One 
who has purchased the judgment-debtor’s interest in his 
putni tenure prior to the decree for rent obtained by the 
landlord is bound by that decree and as such is repre¬ 
sentative of the judgment-debtor within the meaning of 
S. 47, C. P. Code. 32 Cal. 1031, Rel. {Panton and 
Mit ter, //.) Krishna Chandra v. Dina Nath. 

54 Cal. 1064 = 107 I. C. 357 = 
A. I. R. 1928 Cal. 94. 

-Plaintiff sued P on certain pro-note joining H as 

party. The suit against // was dismissed on the ground 
of misjoinder. In execution of his decree, the plaintiff 
attached certain properties ; H and her husband applied 
for lemoval of attachment claiming the properties as 
their own. Tne application was heard and allowed 
under O. 21, Rr. 58 and 61 without objection by plain¬ 
tiff. Instead of filing a suit under R. 65 plaintiff 
appealed to the High Court against the order. 

LLeld , that as the proceedings were all under O. 21, 
Rr. 58 to 62 and the order on the joint application of // 
and her husband who was not a party to the suit was not 
and could not have been made in the execution proceed¬ 
ings, the plaintiff, decree-holder, who had acquiesced in 


Ss. 145 and 47. {Dalai, /.) PEAREY Lal v. SlTA 
Ram. 113 I. C. 751 = 1929 A. L. J. 80 = 

A. I. R. 1929 All. 266. 

-A sapurdar being a person to whom goods 

attached in execution of a decree are entrusted is a 
surety and his liability can be enforced in execution 
proceedings in virtue of S. 145 read with S. 47, C. P. 
Code. {Harrison and T eke hand, J J.) DODA SHAH z. 

Bishen Das. Ill I. C. 592 = A. I. R. 1928 Lah. 181. 

-The security given by a depository or custodian 

for the safe custody of the property entrusted to him by 
the orders of Court in execution can be realized by issue 
of a summary process in execution against him by the 
executing Court whether the supratdar is or is not a 
party to the execution proceeding. {Pridcaux and Kin- 
khede. A.J.Cs.) Ram.JI v. ZlBLAJI. 80 I. C. 49 = 
20N.L.R. 93 = 7 N.L.J. 130 = A.I.R. 1924 Nag. 258. 
- Decree-holder as. 


Where movable property is attached before judgment 
and placed in the custody of the plaintiff sapurdar and 
a decree is passed in his favour but the property is releas¬ 
ed from attachment by Court’s order but is not returned 
by the decree-holder, the judgment-debtor is entitled to 

. . ... , sue the decree-holder for compensation for wrongful de- 

the adoption of the procedure under 0.21, could not 1 Mention of his property provided the sapurdar is sought 

contend that R. 63 did not apply, but his case came to be held liable as depository and not as decree-holder 

within Rxpl. to S. 47. {He aid and Cnnliffe, J J.) or as only party to the suit ; such a claim is outside the 

U KALA v. Ma HNIN U. 101 1. C. 794= I scope of S. 47, 13 C. P. L. R. 104 and 16 N. L. R. 


5 Rang. 110 = A. I. R. 1927 Rang. 137. 

:-Proceedings between the opposite party and the 

judgment-creditor as to whether the attachment is valid 
are proceedings under S. 47 and not under O. 21. S. 47 
would be very much narrowed if it were laid down that 
people claiming under a purely colourable and fraudu¬ 
lent document are not to have their claim set aside or 
ignored when proceedings are taken in execution. 
{Rank/n , J.) KARALI PRASAD MUKHERJI v. JaMINI 
Bala Devi. 76 I. C. 316 = A. I. R. 1923 Cal. 344. 

— s - 47—Parties and Representatives—Commis¬ 
sioner. 

- order P assecl hy the Court in favour of a 

Commissioner for the payment of costs connected with 
the execution of a commission which were recoverable 
from the parties to the suit may be enforced by the 
Court under the inherent powers conferred upon it by 
S. 151 of the Code of Civil Procedure in such manner 
as may be thought proper. Any proceedings taken in I 


178, Ref. ( Mitra , O. J. C.) SlTARAM v. DONGAR 
Singh. 59 I. C. 477 = A. I. R. 1921 Nag. 130. 

—S. 47—Parties and Representatives—Decree- 
holder. 

-Disputes between rival decree-holders are exclud¬ 
ed from the operation of S. 47. 7 All. 681, Foil. 
{Harrison, J.) NUR HUSAIN SHAH v. ABDUL QADIR. 

113 I. C. 776. 

- Rival decree-holders. 

Where, of two joint decree-holders, one purchases 
the property in execution sale but the sale is set aside 
on judgment-debtor depositing the decretal amount and 
5 per cent, as compensation the quesion whether the 
purchasing decree-holder alone is entitled to the 5 per 
cent, is not one between the parties to the suit, but it is a 
question between two decree-holders and hence the deci¬ 
sion thereon is not appealable. {Das and Adami , //.) 

Munshi Rai v. Rup Narain. 6 Pat. 386 = 

103 I. C. 724 = A.I.R. 1927 Pat. 288. 
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tatives—Decree-holder. 

■Rival decra-holders—Dispute between assignee of 


decree-holder and one hoi din g charge on decree—Order 
relating to, is not appealable. 

A dispute between an assignee from decree-holder and 
a person having a charge over the decree is one between 
persons who occupy substantially the position of decree- 
holders and the order passed relating to such dispute is 
not appealable under S. 47, Civil P. Code. ( Waller and 
Madhavan Nair, JJ.) RAMAN CHETTIAR t'. CHOKA- 
LINGA CHETTIAK. 24 M. L. W. 70 = 93 I. C. 649 = 

A. I. R. 1926 Mad. 691. 

- Auction-purchaser. 

A dispute between auction-purchaser and the judg¬ 
ment-debtor, even if the former be the decree-holder 
who has purchased property with the permission of the 
Court, is not a dispute between the judgment-debtor and 
decree-holder relating to satisfaction, discharge, etc., of 
the decree and therefore S.47 has no application to such 
a dispute. Hence the order of the executing Court decid¬ 
ing such a dispute is not appealable. 8 P.R. 1918 and 1 
Lah. 134, Foil. {Jai Lai,/.) MULK RAJ KlSSI. 

119 I.C. 226 (Lah.). 

- Auction-purchaser. 


C. P. CODE, (1908), S. 47 -Parties and Represen¬ 
tatives—Decree-holder. 

98 I.C. 866=A. I. R. 1927 Mad. 240. 

- Auction-purchaser — Decree-holder auction-pur ¬ 


K executed a mortgage in favoui of the defendants 
who later brought a suit on the basis of their mortgage, 
and brought some property to sale. A share was includ¬ 
ed in the sale which was not included in the mortgage 
or in the decree. The decree holder himself purchased 
and obtained possession. A suit was brought by the 
judgment-debtor to recover excess share sold. 

Held, that there was no adequate reason for treating 
the auction-purchaser as a representative of the decreet- 
holder in the present proceeding and, therefore, S. 47 
did not constitute a bar to the suit. {Boys and Iqbal 
Ahmad, JJ.) BULAKI DAS KESRI. 50 All. 686 = 
26 A.L.J. 716=113 I. C. 725 = A.I.R. 1928 All. 363. 

■Auction-purchaser. 


A decree-holder who purchases, under the sale held in 
execution of his decree, property of the judgment-debtor 
is still, in subsequent proceedings between him and the 
judgment-debtor, a party to the suit in which the decree 
was passed. {Stuart, C. J., Wazir Hasan and Gokar ^ 

Hath Misra, J J.) GAYA BAKHSH SlNGH tv. RAJENDRA 

Bahadur Singh. 3Luck. 182 = 5 O. W. N. 108 = 

110 I. C. 83 = A. I. R. 1928 Oudh 199. 

-Execution proceedings in which a decree-holder 

seeks to recover the costs to which he is entitled under 
the decree from the property of such of the judgment- 
debtors also who are not liable to pay those costs under 
the terms of the decree, must be treated to be proceed¬ 
ings under S. 47. {Hasan, J.) MUNIR AHMAD 7’. 
Abdul Wahab. 109 I. C. 203 = 5 0. W N. 242. 

- Third assignee—Person attaching decree. 

Quaere —Whether an order on a question arising be¬ 
tween an assignee from a decree-holder and a person 
attaching the decree prior to assignment is appealable. 
25 Mad. 383, Doubted; A.I.R. 1921 Mad. 81; 31 M.L.J. 
44; A.I.R. 1924 Mad. 518; A.I.R. 1926 Mad. 691, 
Appr. ; 20 C.W.N. 679, Ref. {Odgers and Curgenven, 
JJ.) Ramakrishna Aiyar v. Mari Goundan. 

1927 M. W. N. 680 = 105 I. C. 606 = 

A.I.R. 1927 Mad. 1025. 

- Purchaser of property. 

A dispute as to the right to execute a decree betweqn 
an assignee-decree-holder and a purchaser of property 
included in the decree cannot be properly decided in 
execution proceedings but a separate suit must be 
brought to declare the title and in such a case the assig¬ 
nee decree-holder is entitled to execute the decree. {Kri¬ 
sk nan, J.) PERUMALNAIDU v. Marukrithammal. 1 


chaser is a party to the suit. 

Per Curiam. —A decree-holder is a party to the suit 
and does not cease to be so after the auction sale. {Cu¬ 
ming, J., contra.) {Chatterjca, Ag. C.J . and Walmsley , 
Cuming, Page and Chakraiarti, JJ .) KAILASHi 

Chandra v. Gopal Chandra. 63 Cal. 781 = 

43 C. L. J. 345 = 30 0. W.N. 649 = 951. C. 494= 

A. I. R. 1926 Cal. 798 (F.B,.). 

- Auction-purchaser. 

When a question which arises is really a question be¬ 
tween the judgment-debtor and the decree holder, and 
relates to execution of the decree, the mere fact that the 
decree-holder has become the auction-purchaser does not 
take the matter out of the purview' of S. 47. 31 All. 82 
and A.I.R. 1926 Cal. 714 (F.B.), Dist. {Greaves and 
Mukcrji, JJ.) ABDUL KADER V. AMBIKACHARAN. 

97 I. C. 697 = A. I. R. 1927 Cal. 57. 

- Assignee not on record. 

Where a decree holder has. during the pendency of 
the suit in which he subsequently obtains a decree, 
assigned his rights to a third party who is not brought 
on the record, the assignee has no right to execute the 
decree that is subsequently passed. But the decree vests 
in the assignee in equity. Case-law referred. {Lobo, 

A.J.C.) l.alchand Khusaldas v. Hussainio 
M AMO. 97 I. C. 257 = A. I. R. 1927 Sind 78. 

- Auction-pur chaser—Representative of. 

The proceedings between a decree-holder who has pur¬ 
chased at Court auction and the judgment-debtor are 
proceedings relating to the execution, discharge and 
satisfaction of the decree; and no distinction can be 
drawn in principle between such a case and one where 
the proceedings are between a party who derives title 
from a decree-holder who has purchased at Court auc- 
1 lion and a judgment-debtor. 28 Mad. 87 held not over¬ 
ruled by 43 Mad. 107 and Foil. {Phillips and Madha¬ 
van Nair, JJ.) SORNAM V. THIRUVAZHI PERUMAL 
PlLLAI. 23 M. L. W. 744 = 96 I. C. 657 = 

1926 M. W. N. 563 = A. I. R. 1926 Mad. 857 = 

51 M. L. J. 126. 

-Where money is deposited in Court by the judg¬ 
ment-debtor to satisfy the decree of A and B, another 
I decree-holder of the same judgment-debtor applies to 
the Court to satisfy his decree out of the deposit and the 
Court orders, as between A and B alone, that the 
money should be paid to B, the order is not one under 

S. 47, 9 L. W. 32; Dist.; A. I. R. 1922 Mad. 99, Rel. 

on. {Wallace, J.) RAMANATHA v. KARUPPAYYA. 

1926 M. W. N. 683= 97 I. C. 1020 = 
A. I. R. 1926 Mad. 1104 = 51 M. L. J. 436. 

- Co-decree-holders are not * parties'' within the 

meaning of S. 47. 

The expression “parties” in S. 47 refers to parties 
ranged on opposite sides and not as co-decree-holders 
on one side only, {Kinkhcde, A. J. C.) RADHABAI 
v. Bhimrao. 82 I. C. 734 = 21 N. L. R. 34 = 

A. I. R. 1926 Nag. 186. 

- Execution by assignee—Objection as to assignee's 

title can be raised. 

When a decree is sought to be executed by the 
assignee thereof, it is competent to the Court to enter¬ 
tain, at the instance of the judgment-debtors and the 
original decree-holder, objections to the execution of 
the decree on the ground that the title to the decree has 
not passed to the assignee. {Ross and Kulwattt Sahay, 

JJ.) Sho Prasad v P. E. Lall. 861. C. 564= 

4 Pat. 120=A. I. R. 1925 Pat. 449. 

- Decree-holder purchasing property at auction-sale 
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cant lot sue separately for possession. 

S. 47 bars a separate suit for the possession of pro¬ 
perty purchased by a decree-holder at a Court-sale. 
For a decree-holder by purchasing property at Court- 
sale does not cease to be a party to the suit within the 
meaning of S. 47 and proceedings for the delivery of 
possession of property purchased by him are proceedings 
in execution and fall within the scope of S. 47. (Ray- ! 
tnond and Kennedy , A. J. C .) PlRl Mal v. MT. San- 
GHAR. 78 I. C. 930 = 18 S. L. R. 34 = 

A. I. R. 1925 Sind 171. 

- Decree-holder purchasing property at Court sale 

can sue for possession. 

An auction-purchaser who is himself a decree-holder 
can sue to recover possession of the property purchased 
by him at the Court sale. 26 B. L. R. 601, Foil. (Shah, 
Ag. C. J. and Fawcett, J.) LUXMAN SADASHEO v. 
Govind GaNESH. 26 Bom. L. R. 843 = 

86 I. C. 503 = A. I. R. 1924 Bom. 527. 

--I Questions between decree-holders inter se do not 

fall under S. 47. j 

Disputes between co-decree-holders as to the right of 
one to execute a joint decree to the exclusion of the 
other are not questions arising between the parties to a 
suit. (Spencer and Odgers, JJ .) H.ANUMANTHA 
ROW v. A. KRISHNAMMA. 70 I. C. 329 = 

32 M. L. T. 118 = A. I. R. 1924 Mad. 518. 
‘The holder of a decree sought to be executed by 
attachment of another decree is in law the representa¬ 
tive of the holder of the attached decree. (Mookerjee ' 
and Panton, //.) MaDHAN MOHAN v. BlSHNUPADA 

Dey. 35 C. L. J. 109 = 641. C. 780 = 

A. I. R.,1921 Cal. 580. | 

-Where the decree-holder auction purchaser in 

execution of a decree is obstructed in obtaining posses¬ 
sion and the Court refuses to remove the obstruction, 
held, that the order is one under S. 47 of the Code. 
(Oldfield and Seshagiri Aiyar, //.) MEYAPPA 

Cheti y v. Chidambaram Chetty. 

12 L. W. 273 = 611. C. 349 =1920 M. W. N. 562 = 

39 M. L. J. 603. j 

—S. 47—Parties and Representatives—Different 

capacities of—Judgment debtor. ' 

-Decree against judgment-debtor in his individual 

capacity—Attachment of property in his possession— 
Judgment-debtor objecting on the ground that the pro¬ 
perty is an endowed one and he is in possession as 
manager—Objection lies under S. 47, not under O. 21, | 
R. 58.—No distinction should be made between the 
judgment-debtor in his personal capacity and the judg¬ 
ment-debtor in his representative capacity. 39 Cal. 298 
(F. B.), Diss. from ; 19 Cal. 683, Expl. and Foil. 

(Stuart, C. J . and Raza, /.) SHAH Naim AtAzl 
GirdhaRILAL. 2 Luck. 145 =4 O.W.N. 102 = 

100 I. C. 464 = A. I. R. 1927 Oudh 120. 

—S. 47 —Parties and Representatives—Executor. 

Legatee's property attached in execution of per¬ 
sonal decree against cxecuior — S. 47 applies. 

Legatee, in possession of property attached in execu¬ 
tion of a personal decree against executors—Legatee not 
a party to the suit as such—Legatee’s title should be 
decided in execution—Separate suit is not necessary. 
23 Mad, 361, Rel. on. (Rutledge, C.J. and Brown, J .) 
CHETTIAR FIRM OF S.R.M.M.R.M. v. TEO Ee SaN. 

5 Rang. 393=6 Bur. L. J. 107= 104 I. C. 121 = 

A. I. R. 1927 Rang. 273. 
—S. 47—Parties and Representatives—Exonerated 
defendants. 

-Persons party to suit, but no decree against them 
Their rights infringed in execution proceedings— 


Even such persons must apply under S. 47. (Ananta- 
krishna Ayyar, J.) CHENGALRAYA v. KOLLAPURI. 

123 I. C. 24 = A. I. R. 1930 Mad. 12 = 

1929 M. W.N. 811. 

-Defendant discharged not because he was an 

unnecessary party—He continues party to suit. 15 
N. L. R. 146; 40 Mad. 964; A. I. R. 1925 Nag. 118. 
Dist. ( Kotval, A. J. C .) GAYARAMSAO v. BaL- 
KISHAN. ^ A. I. R. 1929 Nag. 179. 

--Defendant against whom suit dismissed objecting 

to attachment under O. 21, R. 58—Objection applica¬ 
tion is one under S. 47 and regular suit is barred— 
C. P. Code, 0.21, R. 58. (Das and IVort, //.) 

Hazari Lal v. Ramjivan Ramchandra. 

10 P. L. T. 563 = 115 I C. 691 = 

A. I. R. 1929 Pat. 472. 

-Defendant as against whom suit was dismissed 

«• iongly bringing objection under O. 21, R. 58, in execu¬ 
tion of decree passed in that suit—Objection recorded 
under R. 58 and after inquiries rejected—Objection 
being by party to suit must be treated as under S. 47 
and as such is not revisable—In revision High Court 
should not vacate that order and direct objector to apply 
afresh under S. 47—C. P. Code, O. 21, R. 58—Civil 
P. C ., S. 115 The nature of the claim preferred will 
be determined by the character of the claimant and not 
by the label used by the party. The jurisdiction to try 
the claim cannot also be affected by a mere misdescrip¬ 
tion of the character of the claim. A. I. R. 1921 Cal. 
242; A. I. R. 1925 Pat. 482, Foil.; A. I. R. 1927 Pat! 
404 and 1 Pat. L. T. 645, Dist. (Fazl All, J.) 
Madho Bibi z/. Hazari Mal. 10 P. L. T. 95 = 
115 I. C. 695 = 8 Pat. 717 = A. I. R. 1929 Pat. 141. 

- Person not sought to be bound by adjudication — 

S. 47 does not apply. 

Where the name of a person originally joined as a 
party is subsequently struck off at some stage of the suit 
and for some reason he is to be regarded as a person 
whom the Court did not regard or wish to regard as a 
person sought to be bound by the adjudication in the 
action and by the decree eventually passed in the suit 
and thus he being a person who is not bound by the 
adjudication, not having been party to the proceeding 
at the time of the adjudication and, therefore, was not 
a party to the decree then, it cannot be said that any 
matter arising thereafter could be regarded as relating 
to the execution of the decree so far as he is concerned. 
A. I. R. 1923 All. 115 and A.I.R. 1926 Lah. 165, Dist. 
(Srinivasa Aiyangar and Anantakrishna Aiyar, J J.) 
NALLAPERUMAL PlLLAI v. Saicul Hamed Mara- 
CAYAR. 1927 M. W. N. 905 = 108 I. C. 406 = 

28 M. L. W. 146= A.I.R. 1928 Mad. 276 = 

54 M.L.J. 721. 

-Exonerated defendants are parties within S. 47. 

23 Mad. 361 (F.B.); A. I. R. 1926 Mad. 484 ; 23 M. L. 

T. 206, Foil. (Wallace, J .) LakSHMaNa DOLA 
Behara v. JujiSTi Panda. 1928 M. W. N. 601 = 

113 I. C. 547. 

-A suit was brought against A and B. A's name 

was struck off by consent and plaintiff was asked to pay 
his half costs but his name was retained in the cause 
title in the decree finally drawn up. 

Held, in spite of A's name being struck off he was a 
a party within S.47. Striking is the proper piocedure 
to be employed in the case of misjoinder. In any other 
case the proper procedure is dismissal. (Odgers and 
Viswanatha Sastri J.) LlNGA AIYAR v . LAKSHMANAN 
CHETTIAR. 23 M. L. W. 533 = 1926 M.W.N. 409 = 

94 I. C. 123 = A. I. R. 1926 Mad. 687 = 

50 M. L. J. 387. 
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C. P. CODE, (1908), S. 47—Parties and Represen¬ 
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C. P. CODE, (1908), S. 47—Parties and Represen¬ 
tatives—Judgment-debtors. 


-The mere exoneration of a party does not have the 

result of making him cease to be a party. It may mean 
only that the plaintiff does not want a decree against 
him. The ground upon which a party is exonerated can 
never determine whether he continues to be a party to 
the suit or ceases to be a party, but it will depend 
entirely upon whether his name has been struck off from 
nr retained on the record. 40 Mad. 964 and 1/ M. L. J. 
416, Disappr.; 23 Mad. 361 (F.B.), Foil. {Spencer and 
Madhuvan Nair, //.) SETHU KONAR ^AMASWAMI 

Konar 49 Mad. 494 = 1926 M. W. N. 251 = 

‘ 941 C. 526 = A. I. R. 1926 Mad. 484 = 

cn i\/r T T 


_-Party exonerated in course of suit—Party frau¬ 
dulently deprived of property in execution proceedings— 
Remedy is in execution—Though a person who was 
once a party might be exonerated in the course of the 
suit and though no decree is passed against him and no 
relief is given against him, yet if any question by virtue 
of the execution of that decree between the parties arises j 
such a question must be determined according to the i 
provisions of S. 47, that is to say, in execution no 
separate suit will lie for the purpose of agitating any 
question which arises by reason of the execution of the 
decree provided the party which raises the question was 
a party to the suit in which the decree was passed. 15 
Mad. 226, Diss.; 23 Mad. 361 (F.B.) Foil. ( Droadoss , /.) 
Vallabha Valia RaJa v. V. M. Kovilakath 
VEDATURATH. 86 1. C. 947 = 

A. I. R. 1925 Mad. 1133. 

- IVo adjudication against defendant—Section does 

not apply . 

Defendant’s name struck out at plaintiff’s instance 
but claim not dismissed against him—Defendant is not j 
a party under the section as there is no formal conclu- j 
sive adjudication against him. (A'inkhede, A. J. C.) \ 
K ANHAIYALAL KALAR V. LaCHHJ. 80 I. C. 470 = 

A. I.R. 1925 Nag. 118. 


to him, but if the Court had granted execution and 
attached his properties the attachment should be raised. 

Held , that the application of defendant No. 1 was in 
effect a quia timet application to prevent that happen¬ 
ing which he was afraid would happen if the Court 
after making an order for attachment of his property 
actually distrained his property. The application was 
premature and ought not to have been entertained by 
the Court. Even when the application is made after 
attachment is effected, it being one between parties must 
be decided on evidence as a suit under S. 47 and not 
summarily under O. 21, R. 58. ( Macleod , C. J. and 
Crump , J.) CHUNILAL ASHARAM v. KaSHIBHAI 
Nathabhai. 73 I. C. 419 = 25 Bom. L. R. 440 = 

A. I. R. 1923 Bom. 381. 

-Suit by creditors of deceased—Widow expressed 

to be not proper party as she was not an heir—But she 
being alleged to have deceased’s property and treated as 
proper party—She succeeding on merits and suit being 
dismissed against her—She is party within S. 47. 

(Mookerji and Panton , J Jf) J.AMINIBALA DEBI v. 
Karali Prasad. 34 C. L. J. 477=67 I. C. 6 = 

A. I. R. 1921 Cal. 242. 

—S. 47—Parties and Representatives—Ex parte 

Order. 

-An ex parte order granting leave to apply for 

execution is not a decree nor has it the force of a decree 
because sub-cl. (3) indicates that only such order, 
granting leave as is passed after dispute and after the 
question has been tried and determined as if it were an 
issue in a suit is to have the force of a decree. (Sulai- 
man and Sen , //.) ATHERTON & CO. v. HABIB 
Baksh. 115 I.C. 865 = 1929 A. L. J. 553 = 

A.I.R 1929 All. 390. 

—S. 47—Parties and Representatives—Hindu 

widow. 

- Execution of money decree against widow — 

Wid end's alienee must be pren'ed to be her legal represen ¬ 


-Objection to attachment by a party against whom 

suit was dismissed—Objection is one under S. 47 and 
not under O. 21, R. 58. ( Mullick and Ross , //.) 
Shaik Kaloo v. Bholanath. 87 I. C. 743 = 

3 Pat. L. R. (Civ.) 90 = 6 P. L. T. 725 = 

A. I. R. 1925 Pat. 482. 

- Exoneration in appeal—Section still applies. 

A suit against several defendants having been dis¬ 
missed, the plaintiff preferred an appeal against some of 
the defendants alone and succeeded in getting a decree. 
In execution, some of the other defendants who had not 
been impleaded in the appeal objected. Held they must 
still be deemed parties to the suit within the meaning of 
S. 47 and objections should be disposed of in execution 
proceedings. (Shadi Lai , C. J. and Le R os signal, /.) 

Akhtyar v. Akbar. 911. C. 181 (1)= 1 L. C. 1. 

-Where mortgage decree against two persons is 

set aside against one in appeal, objection by successful 
defendant that judgment-debtor had no interest in pro¬ 
perty sought to be sold must be tried in execution pro¬ 
ceedings as the successful defendant is a party. (Stuart 
and Mukerji % J J.) MT. MAHADEI v. JAGAN NATH DaS. 

78 I.C. 225 = 5 L.R.A. (Civ.) 91 = 

A. I. R. 1924 All. 313. 

-Quia timet application — Premature. 

The plaintiff filed a suit against two defendants who 
were father and son. The suit was dismissed against 
the first defendant, and decreed against the second 
defendant. The plaintiff applied to the Court to attach 
the property of the son. The first defendant then 
applied to the Court that the Court should not execute 
the decree against properties which he alleged belonged 


tative. 

Where a decree is not a decree for sale of property 
but is only a money decree it is perfectly open to the 
transferee of the land from a widow to object that the 
decree against the widow cannot be executed against the 
transferee unless it is shown that the transferee is 
widow’s legal representative either by being in possession 
of the property, which was the widow’s property, or, at 
least, by being in possession of property over which the 
widow had created an encumbrance which continued to 
be binding on the property after her death. 32 Mad.429, 
Ref. (Reilly and Cornish , //.) C. MEENAMBAL 
AMMAL V. ABURUBAMMAL. 1930 M. W. N. 337 = 

A. I. R. 1930 Mad. 688. 

—S. 47—Parties and Representatives—Judgment- 

debtors. 

- (Sen, /.)—Conflict between judgment debtors 

inter se — S. 47 does not apply. (Niamatullah , J. dis¬ 
senting.) 

Where the conflict of interest in the execution depart¬ 
ment is between two sets of judgment-debtors and there 
is no question between the decree-holder on the one side 
and one or other of the judgment-debtors on the other 
side relating to the execution, discharge or satisfaction of 
the decree. S.47 does not apply. 7 All. 681; 30 All., 379; 
31 All. 82 (F.B.), Foil. ; A. I. R. 1924 Mad. 365 Diss. 

Niamatullah , J. —The view that S. 47 can, under no 
circumstances apply to an order passed by a Court exe¬ 
cuting the decree as between two judgment-debtors inter 
se cannot be accepted. (Sen and Niamatullah , //.) 

Abdul Aziz v . Shah Abdul Rahim. 

119 I. 0. 440 = 51 All. 762 = 1929 A. L. J. 757- 
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C. P. CODE, (1908), S. 47—Parties and Represen- 
tatives—Legal representatives. 

A.I.R. 1929 All. 291. 
—S. 47—Parties and Representatives — Legal 
representatives. 

- Deceased party can continue his execution appli¬ 
cation. 

Decree-holder dying while decree in actual execu¬ 
tion—His sons need not freshly apply for execution but 
can continue after substitution of their names. A. I. R. 
1928 All. 299, Ref. A. I. R. 1927 All. 165 (F. B.; Expl. 
{Makerji and Bennet . //.) NlADER v. KHAZAN. 

A. I. R. 1930 All. 604. 

-If in an execution proceeding a person is sought 

to be impleaded as the legal representative of the de¬ 
ceased judgment-debtor, but if the person denies his 
character as a legal representative, the question whether 
or not he is a legal representative must be decided by 
the executing Court and not in a separate suit. 
{Kumaraswami Sastriar , /.) ABRUPAMMAL v. 

THAYAMMAL. 117 I. C. 122. 

- Objections by representatives should be under 

S. 47. 

After a preliminary mortgage decree was passed the 
judgment-debtor died. His legal representative who 
was brought on record objected that the property was 
subject to a charge in his favour. The objection was 
disallowed, During proceedings for sale under final 
decree the legal representative did not object that the 
property couid not be sold free from his charge but 
brought a suit for declaration of his lien on property. 
Held : that the suit was barred under S. 47 : A. I. 

R. 1921 Lah. 173, Foil. 14 I. C. 7, not. Foil. {Jai 
Lai , /.) MT. AlSHA v. JOWAHIR MAL. 

A. I. R. 1929 Lah. 762. 
- Objections by legal representatives should be under 

S. 47— Decree against husband — Wife ijnpleaded as re¬ 
presentative on his death—Property in her hands attach¬ 
ed—Objection by her that the property did not form 
assets of her husband is one ccovered by S. 47 and not by 
0. 21, R. 58 —Summary rejection is illegal — C. P. 
Code , 0. 21, R. 58. 

A decree was passed against a judgment-debtor, on 
whose death, the wife was impleaded as his legal repre¬ 
sentative. On certain property being attached, the wife 
filed an objection to the effect that the property in 
question did not form part of the assets of the deceased 
judgment-debtor, and hence it was not liable to attach¬ 
ment. The lower Court rejected the objection summa¬ 
rily. 

Held : that the objection was one covered by S. 47, 
and not by O. 21, R. 58, as the objector was a party to 
the execution proceedings as the legal representative of 
the deceased judgment-debtor. The lower Court was 
wrong in throwing out the objection without considering 
it on merits. ( Shrivastava , /.) MT. MUSHRAFI BEGAM 

v. Md. Mustajabullah Khan. 5 O. W. N. 990= 

111 I. C. 837 = A. I. R. 1929 Oudh 21. 

-Heirs of mortgagor J. D. cannot challenge right 

of mortgagor to mortgage in execution proceedings. 
{Dawson Miller , C. J. on difference between Das and 
Foster , //.) HlTENDRA SlNGH v. RAMESWAR SlNGH 

88 I. C. 141= 87 I. C. 849 = 4 Pat. 510 = 

6 P. L. T. 634=A. I. R. 1925 Pat. 625. 

-Decree-holder dying and his legal representatives 

applying for execution—Judgment-debtor objecting that 
there are other representatives of decree holder who have 
not applied—Execution Court must investigate the 
matter. A. I. R. 1925 Pat. 501, Dist. {Das and Fazl 
Ali, //.) Kailash Kinkar v. Dasrath Singh. 

119 I. C. 883=A. I. R. 1929 Pat. 232. 
-Defendant S dying before decree—His legal re- 


C. P. CODE, (1908), S. 47—Parties and Represen¬ 
tatives—Legal representatives. 

I 

preventativebrought on record—Decree passed against 
property of ^—P dying before execution— P's legal re¬ 
presentatives objecting to execution—They are legal 
representatives of parties to suit and their objection 
being under S. 47, order passed by Court on it would be 
I appealable. 23 Bom. 237 ; 26 Mad. 501 : 28 All 5l • 

: 27 Cal. 34 ; 11 Beng. L. R. 149 (P. C.) ; 34 Bom.'546-’ 
A. I. R. 1923 Bom. 38 and A. I. R. 1927 Bom. 53, Rel. 
on. {Patkar and Baker , //.) Maria URSULA 

Dara Navalaji & Cc. 30 Boni. L. R. 1447 = 

114 I. C. 861 = 53 Bom. 46 = 

! A. I. R. 1928 Bom. 534. 

i —-—-A decree was obtained against the father of the 
plaintiff. It was executed against the plaintiff as the 
legal representative, and in execution the defendants 
obtained possession of certain property. The plaintiff 
brought a suit for a declaration of his title to the pro¬ 
perty as heir to some other person. 

Held ; that the suit was barred under S. 47, as the 
section is applicable when the judgment-debtor or the 
representative impleaded in the execution proceedings 
claims a ritzht in the property on his own behalf though 
under a different right: 17 Cal. 711 (F. B.), Foil.; 39' 
Cal. 298, Rel. on. {B. B. Ghose and Bose. J J j) NAIDA 

Bashi Majhi v. rajendra Chandra Mala. 

115 I. C. 353 = 48 C. L. J. 551. 

-Questions arising in an enquiry under S. 52 (2) 

are questions arising between parties to suit relating to 
execution and must be decided by executing Court and 
no separate suit lies—C. P. Code, S. 52 (2). {Heald 
and C uni iffe , //.) DAW TORE z/. MAUNG Ba HaN. 

5 Rang. 44 = 101 I. C. 431 = 
A. I. R. 1927 Rang. 127. 

-Alleged representative does or does not occupy 

that capacity is to be decided by executing Court. 21 
All. 2/7 ; 5 A. L. J. 550 and 31 All. 45, Expl. as being 
under old Code. {Walsh and Dalai , //.) BABU Lal 
r. JANAK DULARI. 48 All. 429 = 24 A. L. J, 462 = 

94 I. C. 454 = A. I. R. 1926 All. 681. 

- Executing Court must decide question of legal 

representative and cannot refer party to separate pro¬ 
ceed i ngs—Executi cm—Practi ce. 

If the claimant who claims to be the legal representa¬ 
tive, produces a probate or a letter of administration or 
any such general conclusive proof of his status, then the 
Court certainly need not go further and should accept 
that as conclusive. But if there is no such evidence then 
it is not for the Court to refer to the applicant to separate 
proceedings, but it must itself make up its mind after 
such inquiry as may be possible. ( Ke?wedy , J.C . and 
Tyabji , A. J. C.) PARUMAL THAWERDAS v. Mt. 
MHAKAN. 21 s. L. R. 20= 92 I. C. 575 = 

A. I. R. 1926 Sind 113. 

—-Legal representative cannot prefer claim in in¬ 

dividual capacity under S. 47 but must bring separate 
suit, as he is a third party in his individual capacity. 
{Raymond and Madgavkar , A. J. Cs.) MUR4D v 
Dayar am. 78 I C. 49 = A.I.R. 1925 Sind 156. 

-In execution proceedings and more particularly 

in proceedings which involve the determination of the 
rights of parties as they arise in proceedings where the 
legal representative of the deceased judgment-debtor has 
been brought in, greater care, attention and time should 
be devoted to them. 12 All. 313, Foil. {Lentaigne and 
Carr , //.) V. T. ARUNACHELLAM CHETTY v. 
MAUNG SAN Ngwe. 83 I. C. 550 = 2 Rang. 168 = 

A. I. R. 1924 Rang. 323. 

-Objection to liability of legal representative must 

be decided under S. 47. Order of substitution of legal 
representative making him liable to satisfy the decree as 
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c. p. CODE, (1908), s. 47— Parties and Represen- | 
tattves— Legal representatives. 

le< T il representative, but without deciding his objections j 
is°improptr. (/««/« Prasad, Ag. C. J . and Ross , /.). 

PATIVT DINANATH SAHI v . P ATI AT MALHIJI BAIR. 

82 1. C. 803 = 3 P.L T. 106 = 

1921 P. H. C. C. 293 = A. I. R. 1923 Pat. 149. I 

_\ n objection taken by a person who has Income 

the representative of the judgment-debtor in the course of 
the execution of a decree to the effect that the property 
attached in satisfaction thereof is his own property and 
not held by him as such representative is a mattei j 
cognizable only under S. 47, C.P. Code and not the pro¬ 
per subject-matter of a separate suit by a party against | 
whom an adverse order may have been passed. W here 

fu'" p^esentati've ofX^jidpnelit-Adijt’or 'anyVestion S. 47 of the C. P. Code, must not be limited to the 
rafsed'l^fhm't^in'^oidy be decided under S. 47. But parties arrayed against each other as plaintiff and 


C. P. CODE, (1908), S. 47—Parties and Represen¬ 
tatives—Occupancy Right. 

195 (F. B.), Foil.; 24 Mad. 658 and 30 Mad. 215, 
Overruled. ( Phillips , Offg. C. J. and Beasley and 
Anantakrishna Ayyar , //.) NARAYANAN v. Theva 
A MM A. 51 Mad. 46 = 

26 M. L. W. 775 = 106 I. C. 230 = 
A. I. R. 1927 Mad. 1043 = 53 M.L.J. 824. 
-“ Representatives ” include assignees or succes¬ 
sors to the interest of a party to the decree (Per Page , 
/.) (Chatterjea, A. C. J. and Walmsley , Cuming , Page 
and Chakravarti , //.) KAILASH CHANDRA v. GOPAL 

Chandra. 53 Cal. 781 = 43 C. L. J. 345= 

30 C. W. N. 649 = 95 I. C. 494 = 
A. I. R. 1926 Cal. 798. 

•The expression ‘between the parties in the suit,’ in 


1^1 to"attachtnent raised by athird party come 

under O. 21, K. 58. 17 Cal. 711 ; « C-W-N al7, Foil. 
(Coutts and Das , J J.) NAUKATAN l.AL r MRS. MAR¬ 
GARET ANNE STEPHEN. 1Q o9 p.E *79 

3 Pat. L. T. 613 = A. I. R- 1922 Pat. 5/2. 


[ - — ^ »<• • - 

defendant but it also applies to parties on the same 

side who are arrayed against each other. Therefore a 
question pertaining to the execution of a decree and 
decided in a dispute between the defendants themselves 
cannot be re-opened in a separate suit, 24 M.L.J. 477 ; 
1924 Mad. 366, Foil. 31 M. L. J. 44, Dist. (Madhavan 


, _ c_T peepp iviau. JUU, run. m. j. -r-r, ^ioi. \iviuunavan 

-S. 47-Parties and Representatives L ® ss e j Nair% y.) s . Venkata Sastri v. Y. Venkata 

-Lessees of a mortgagor impleaded as defendant g* T C. 209 = 20 M.L.W 749.= 


in mortgage'suit—Claim Gy ‘them finder O. 21, K. 100 
—Enquiry should lie made into the question of title. 41 
Mad. 418 and 40 Mad. 964. Dist. (Ram,sam and Jack- 
son , //.) GO VIN DR A J If LI J MA1DU v. C. PADAVACHI. 

Ill I.C 147 -A.I.E. 1928 Mad. 1270. 

- Lessee pendente life cannot be made party in 

execution. 

During the pendency of a suit to recover possession 
of certain property by the plaintiff (applicant) defend¬ 
ant granted a lease to the non-applicant (lessee). . i ne 
suit was decreed in favour of plaintiff and plaintiff 
applied to have non-applicant lessee added as parties in 
order to ascertain the mesne profits though the mesne 
profits had been already ascertained by an Amin. 
Held, the liability, if any, of the lessee to pay 


GOPALUDU. 851. C. 209 = 20 M.L.W. 742 = 

A. I. R. 1925 Mad. 353. 

—S. 47—Parties and Representatives—Minor. 

Where there is no fraud in the appointment of 

A % * A ^ 


the guardian ad litem for the minor, he is validly 
appointed by the Court and the minor is duly represent¬ 
ed in in the suit. The minor is, therefore, a party to 
the decree rightly passed and any action that he takes 
to set aside that decree or to invalidate the proceedings 
taken in execution of it must be taken under S. 47. 
( Phillips and Madhavan Nair , //.) K. ANANTHA- 
CHARIAR V. RANGACHAR1AR AND OTHERS. 

98 I. C. 463 = A. I. R. 1927 Mad. 209. 
—S. 47- Parties and Representatives—Mortgagee. 

Mortgagee of patni interest is representative of 


Held , the liability it any, or me essec u, £ | . , ment . (ie btor patnidar. 24 Cal. 62 and 11 C.W.N. 

damages for removal of the 7 ca ;"J 1 7 o ,e h ^ d f ^ m P lh > j 312 Foil. (Greaves and Mukhcrji , JJ.) HARI MOHAN 
is not a liability which has de\olved to him fiom PuuwviMnwA Nath NaG. 


,s not a liability wmen a * ™ ‘ DAI.ALPRURENDRA NATH NaG. 

defendant. They were both liable, ir liable at all, as 90 I. C. 955 = A.I.R. 

trespassers, anti a case if any. against the nori-app icant - shar , , n s '„ rplus saU pr 

lessee must rest upon Ins action and the direct relation - obtained 


s’hra NANDI V. KAM NURIAK J—»- - . * . . , * . 

T r Q73 - 31 Mad L T 181= a representative of the judgment-debtor within the 
68 I. C. 973-31 Maa. l.. 1.101 _*._, c , 7 tt \ 


established thereby between him and the plaintiff. 
O. 22, R. 10, does not apply. There has been no 
assignment, creation or devolution of any interest within 
the meaning of that Rule, (Aon/ Pliilliniore.) 

Man in dr a Chandra Nandi v. Ram Kijmar Lal 
Bhagat. 

49 I. A. 220 = 1 Pat. 581 = 24 Bom. L. R. 1251 = 

27 C. W. N. 29 = 36 C.L.J. 542 = t 
20 A.L. J. 988 = 16 M.L.W. 905 = 4 P.L.T. 1= | 
4L. R. P. C. 1 = A. I. R. 1922P.C. 304 = 

43 M.L.J. 589. j 

—S. 47—Parties and Representatives—Meaning of. 

-Where a Malabar tarwad is sued by making the 1 

karnavan a party or all the members of the tarwad 
parties, the tavazhis of which the tarwad is composed 
need not necessarily be considered to be parties to the 
suit. Where a person is an actual party to the suit, 
his rights in any other capacity must be deemed to be 
rights of a party to the suit and he must consequently 
come under S. 47. But when he is not an actual party, 
but is merely a constructive party represented by another, 
he can only be deemed to be a party or representative 
of a party in the capacity in respect of which he was so 
represented. In any other capacity, more especially 
when such capacity is adverse to the person who re¬ 
presented him, he can in no sense be deemed to be a 
party to a decree or representative of a party ; 23 Mad. 


1926 Cal. 356. 

proceeds. 

Where a decree for rent was obtained after the rela¬ 
tionship of landlord and tenant between the parties had 
ceased and the question was raised whether the prior 
mortgagee of the tenure was entitled to share in the 
surplus sale proceeds, held , that the mortgagee was not 


meaning of S. 47. (Suhr.nuardy and Costello , JJ.) 

Off icial Trustee of Bengal v. Purna Chandra 
roy. 34 C. W. N. 702. 

—S. 47—Parties and Representatives—Mortgage 
Suit. 

-Suit on mortgage—Party claiming adverse title 

exempted—Suit by such party for the declaration of 
title and alternatively for possession is not barred. 16 
A.L.J. 752, Dist. (Makerji and Ashworth , JJ.) MT. 
Shibbi v. Hardhian Singh. 49 All. 379= 

25 A.L.J. 253 = 100 LC. 495 = 
A. I. R. 1927 All 378. 
—S. 47—Parties and Representatives—Mutwalli. 

-Objection by legal representative that she holds 

property as Mutwalli and not as the legal representative 
of her deceased husband is to be tried under R. 58 and 
not under S. 47. (Kanhaiya Lal , /.) BHAGWANDAS 

v. Mt. Mahmud Bano. 761.0.1053= 

4 L. R. A. Civ. 447 = A. I. R. 1924 All. 183. 
—S. 47—Parties and Representatives—Occu¬ 
pancy Right. 
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<C. P. CODE (1908), S. 47—Parties and Represen¬ 
tatives—Occupancy Right. 

-Sale to tenant of proprietary right set aside and 

possession given to landlord in execution—Suit there¬ 
after by tenant for occupancy rights is not barred either 
under S. 47 or S. 11, because of the difference in titles. 
(Chevis and Abdul Qadir , JJ .) Rani SURAJ KAUR 

.V. nagina Singh. 67 I.C. 485 = 4 L. L. J. 400 = 

A. I. R. 1922 Lah. 44. 
—S. 47—Parties and Representatives—Parties un¬ 
necessarily impleaded. 

-Person against whom suit is dismissed as having 

no real concern with the suit is not a party. 40 Mad. 964 
and 41 Mad. 418 (F. B.), Foil. ( Heald and Cunliffe , 
JJ.) U. ICala v. Ma Hnin U. 5 Rang. 110 = 

101 I.C. 794 = A. I. R. 1927 Rang. 137. 

-Where a suit is dismissed against a person on the 

ground that he was improperly impleaded as party 
having no concern with the suit, such a person does not 
remain a party to the suit for the purposes of S. 47, 
notwithstanding whether his name has or has not been 
removed from Record. In such cases it is the duty of 
the Court to strike out the name of the party improperly 
impleaded ; it is quite wrong procedure to dismiss the 
suit as against him. It is quite otherwise in the case 
where the plaintiff abandons his claim against the 
defendant and the suit is dismissed as against him. In 
the latter case the defendant is not a person to whom 
O. 1, R. 10 (2) applies ; 40 Mad. 964, Appr.; A. I. R. 
1926 Mad. 484 ; 23 Mad. 361 (F.B.) and 52 I. C. 671, 
Diss. from ; A.I.R. 1927 Rang. 137 and 41 Mad. 418, 
Ref. to, 37 I.C. 673, Doubted and Dist.; A.I.R. 1926 
Mad. 687, Dist. ( Beasley , C.J. Anantakrishna Ayyar and 
Curgenven, JJ.) ABDUL $AC v. SlINDARA MUDALI- 
yar. A. I. R. 1930 Mad. 817 (F.B.). 

-To determine whether particular defendant 

against whom suit has been dismissed is or is not party 
to suit within operation of S. 47 Court should always 
look into decree, judgment and pleadings as question 
does not entirely depend upon whether name has been 
struck off or retained on record. ( Btasley , C. /., 
Anantakrishna Aiyar and Curgenven , JJ.) ABDUL 

Sac v. Sundara Mudaliar. 

A. I. R. 1930 Mad. 817 (F. B.). 

-Where no relief was claimed against defendant 

and they were also not proper parties to the suit and 
where the Court discharged them but did not strike out 
their names from the record, 

Held , that the order amounted to striking out the 
defendants from the record. 41 Mad. 418 ; 40 Mad. 
964, Expl. 20 C. W. N. 1279, Ref. The mere fact that 
the name of the exonerated party is not formally 
removed from the record pursuant to the order exonerat¬ 
ing him would not affect the question as to whether he 
remains a party. 17 M.L.J. 416, Foil. ( Addison . /.) 
Baijnath v. Uggar Sain. 27 P. L. R. 194= 

93 I. C. 921 = A. I. R. 1926 Lah. 202. 

-Person impleaded without notice—Name remov¬ 
ed without his participating in proceedings—Person is 
not “party.” ( Oldfield and Ramesam , JJ.) MEYAPPA 
CHETTY v. Meyappan Servai. 66 I. C. 722 = 

1921 M. W. N. 698 = 
A. I. R. 1921 Mad. 559. 
—S. 47—Parties and Representatives—Partner¬ 
ship. 

-Decree in name of joint family partnership firm 

of father and son—Son neither appearing, nor admit¬ 
ting partnership nor served individually—No order under 
R. 50 (2) —Decree cannot therefore be executed against 
property in hands of son, and if in executing against 
property in hands of father, son’s interest is impaired, 
son can agitate the question by fresh suit. ( Das and 

D. D.—VOL. I—93 


C. P. CODE, (1908), S. 47—Parties and Represen 
tatives—Prior mortgagee. 

James , JJ.) SaTCHIDANAND v. PRAYAG SAH-SAHEB 

Ram. A. I. R. 1930 Pat. 205. 

—S. 47—Parties and Representatives — Person 
acquiring title before attachment. 

-Person getting title to property before attach¬ 
ment whether can be joined as party. ( Dcvadass , J.) 
VENKATAPPAYYA v. Venkatachalapathi Rao. 

99 I. C. 989 = A. I. R. 1927 Mad. 450. 
—S. 47—Parties and Representatives—Personal 
property. 

-Legal representative of deceased judgment-debtor 

asserting that certain property is his own and not part 
of assets of deceased in his hands—Ilis objection is 
one under S. 47 and so it cannot be raised by regular 
suit. 12 All. 313 (F. B.), Expl. and Foil. 39 All. 47 ; 
31 All. 82 (F. B.); 26 All. 447 (F. B.) ; A. I. R. 1928 
All. 363, Ref. ( Sulaiman and Bauerji , //.) MT. 
Imtiaz Bibi v. Mt. Kabia Bibi. 118 I. C. 164 = 

1929 A. L. J. 805 = 51 All. 878 = 

A. I. R. 1929 All. 602. 

-Objection by person who became representative 

of judgment-debtor during execution, that property 
attached is his property is congnizable only under S. 47 
and no separate suit lies. 39 All. 47 and 12 All. 313, 
Foil ; and 19 Cal. 683 (P. C.), Ref. ( Dalai , J.) PlARE 
Lal V. KiSHAN LaL. 110 I. C. 876 = 

A. I. R. 1928 All. 704. 

-Legal representative against whom decree passed 

as such objecting to attachment, claiming the property 
in his own rights by virtue of a gift prior to suit by 
the deceased in his favour—Matter falls under S. 47. 
17 Cal. 711 (F. B.), Rel. on. ( Mating Ba. J.) Ma 
Shwe Mra Pku V. Maung Ba On. 5 Rang. 659 = 

107 I.C. 856 = A. I. R. 1928 Rang. 29. 

-Objection by judgment-debtor’s, representative 

under O. 21, R. 58—Case falls under S. 47, and decision 
thereon is a decree. O. 9, R. 13 would in terms be appli¬ 
cable to an ex parte decision passed on the objections. 
39 All. 47, Foil. 41 Cal. 1, Dist. (Walsh and Sulaiman , 
JJ.) JHUNNI v. NATHA. 87 i.c. 287 = 

6 L. R. A. Civ. 278 = A.I.R. 1925 All. 594. 

-Question by representative,that property does no t 

belong to J. D. but to him, is within the section. 11 B. 
L. R. 149, Dist. 12 All. 313 ; 17 Cal. 711 ; 5 Mad. 391; 

7 Mad. 255 ; 9 Bom. 458 ; 16 Cal. 1 ; 28 All. 5l ; 34 
Bom. 546; 19 C. W. N. 517 ; 39 All. 47, Foil. 
(Lentaigne and Carr. JJ.) V. T. ARUNACHELLAM 
Chetty v. Maung San Ngvve. 831. C. 550 = 

2 Rang. 168 = A. I. R. 1924 Rang. 323. 

—S. 47—Parties and Representatives—Pre-emp¬ 
tion. 

-Absolute occupancy land mortgaged to M and a 

portion of that land previously mortgaged to ^—In 
execution of decree obtained by S on his mortgage, 
portion sold and its possession obtained by landlord 
under S. 6, C. P. Tenancy Act—In execution proceed¬ 
ings of decree obtained by AI, landlord’s application to 
have that portion he got possession of in execution of 
the decree of S excluded, was allowed, and remainder of 
land ordered to be sold—Appeal against such order does 
not lie as application cannot be considered to be one 
under S. 47 but must be deemed to be disposed of 
under inherent power of Court—C. P. Code, S. 151. 
26 All. 447, Dist. (Jackson, A. J. C.) MAHADEO v 
Zingru. A. I. R. 1930 Nag. 199*. 

—S. 47—Parties and Representatives—Prior-mort¬ 
gagee. 

-One P mortgaged twice to K his property and 

subsequently mortgaged the same to G and afterward 
again to K. On his two earlier mortgages K sued P an 
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C. P. CODE (1908), S. 47—Parties and Represen¬ 
tatives—Prior mortgagee. 

G and obtained a final decree. Daring the pendency of 
A'’> suit, G sued on his mortgage P and K and obtained 
an ex parte final decree. On G's application for exe¬ 
cution of his decree, K objected on the ground of being 
owner on a title prior in time to G's mortgage, held that 
A'V objection was not covered by section 47 as he was 
not a party to the decree and that it was covered by 
O. 21, R. 58 as that was a direct attack on G 's decree 
for the sale of the property. {Ilallifax, A. J. Cl) 
Gangaram v. KANHAILAL. 80 I. C. 626 = 

A. I. R. 1925 Nag. 185. 

-A prior simple mortgagee in possession by pur¬ 
chase of equity of redemption, though dispossessed by 
subsequent simple mortgagee under an auction purchase 
under his mortgage decree, cannot sue for possession ; 
his suit for possession is barred by S. 47. (Daniels and 
Boys, JJ.) LALA DWARKA DASS V. SHAH DURGA 

Prasad. 82 I. C. 80 = 22 A. L. J. 683 = 

6 L. R. A. Civ. 15 = A. I. R. 1924 All. 752. 

—S 47—Parties and Representatives—Purchaser. 

-Purchaser from decree- holder-auction-purchaser 

who had not obtained possession cannot bring separate 
suit for possession as the purchaser is a representative 
of the decree-holder—If however possession of judg¬ 
ment-debtor is as licensee from decree-holder, suit is 
governed by Limitation Act, Art. 142, and is com¬ 
petent. 31 All. 82 (F.B.), Dist. ; 28 Mad. 87, Kel. on. 
and A.I.R. 1926 Cal. 798 (F.B.), Ref. (A. K. Chose, 
/.) Jadav Chandra Kakmarkar v. akrur 
Chandra Karmarkak. A. I. R. 1930 Cal. 586. 

-\\ here the sale is effected by the judgment- j 

debtor before the attachment is actually made, the 
vendee does not become the representative of the judg¬ 
ment-debtor and is not bound by any proceedings 
against the judgment-debtor subsequent to the date of 
sale. (Dcvadoss , /.) VeNKATAPRAYYA v. VeNKA- 

tachalapathi Rao. 99 I. c. 989 = 

A. I. R. 1927 Mad. 460. 

-Purchaser of judgment-debtor’s attached property 

is representative within S. 47—Order disallowing his 
claim is appealable and regular suit is unnecessary. 16 
All. 286 and 64 P.R. 1912, Dist. 21 All. 20 : 28 Cal. 
492 ; 20 Mad. 378 and 34 Mad. 450, Foil. (Shadi Lai , 
C J. and Le Rossignal, /.) ISHAR I.)AS v. I’ARMA 
N AND. 6 Lah. 544 = 93 I.C. 30 = 

A. I. R. 1926 Lah. 134. 

-Where before determining what item fell to the 

share of the decree-holder, particular items of property 
in the possession of a vendee from judgment-debtor 
were delivered to decree-holder. 

Held , that such a contention could have been put for¬ 
ward by the judgment-debtor and it is difficult to see 
why the transferee from the judgment-debtor pending 
execution could not put forward the same contention. 
An objection of such a nature is not one under O. 21, 
R. 99 or R. 101, but one under S. 47, and his objection 
would prevail in spite of a notice served upon him that 
certain items are to be delivered to decree-holder. 
A.I.R. 1925 Mad. 1133 and 14 M.L.W. 92, Rel. on. 
{Dcvadoss, J.) RAJARATNAM v. SHEIK HaSSAN Bl. 

24 M.L.W. 254 = 97 I. C. 1031 = 
A. I. R. 1926 Mad. 968 = 51M.L.J. 255. 

--YVhen a question arises between auction pur¬ 
chaser, decree-holder and judgment-debtor as to what 
was the property that was sold, the matter is one to be 
investigated by a separate suit and not by an application 
to the execution Court. A. I. R. 1923 All. 470, Foil. 
Mukerji , /.) JAI SlNGH v. CHIRANJI LAL. 

87 I. C. 641 = 6 L.R.A. Civ. 282 = 

A. I. R. 1925 All. 703. 


C. P. CODE ( 1908 ), S. 47— Parties and Represen¬ 
tatives—Receiver. 

•-After a decree for possession had been passed 

the decree holder sold his interest in some of the pro¬ 
perties of which possession was directed to be given to 
him. He then applied for execution of his decree. His. 
purchasers were not parties to that application. An 
order was made in execution under Order 21, rule 35- 
(1) but the Subordinate Judge held that action ought to 
have been taken under Order 21, rule 36, which he 
directed should be done, and that the possession given 
under Order 21, rule 35 (1) should be set aside. The- 
purchasers sought to appeal from that order. 

Held, that as they were not parties to a proceeding 
in the lower Ccurt they cannot appeal from the decree 
or order passed, when there had been no assignment in 
their favour and the procedure under O. 21, 1<. 16 was 
not followed. 

Ter Shah , J. —The mere fact that cn the decree-hol¬ 
der’s application the possession was in fact ordered to 
be given to the purchasers is not sufficient to make them 
parties to the proceedings or to constitute them repre¬ 
sentatives of the decree-holder within the meaning of 
S. 47 of the Code. (1907) A.W.N. 280, Foil. ( Macleod, 

C.J. and Shah, J.) Vll HAL LAXMAN NAIK v . 

Mahadeo Raghunath. 26 Bom. L.R. 233 = 

80 I. C. 249 = A. I. R. 1924 Bom. 426 

-Purchasers of one of several mortgaged prcpertie s 

are representatives of judgment-debtor mortgagor and 
are proper parties In execution of mortgage decree 
against the particular property though they were not 
parties to the mortgage suit. ( Das and Adami, JJ.) 

dharohar Singh v. Ram Prasad Narayan Sahi. 

721. C. 862 = 1 Pat. L.R. 139 = 

A. I. R. 1924 Pat. 367- 

-Purchaser from the decree-holder auction-pur¬ 
chaser is not a representative of the decree-holder.—If 
he sues for possession, the suit can never be in respect 
of the execution, discharge and satisfaction of the decree 
—So S. 47, C.P. Code would not bar such a suit. A 
purchaser from a decree-holder auction-purchaser no¬ 
doubt acquires the interest and the rights of the auction- 
purchaser, but there is no justification for holding that 
he is, therefore, to be’deprived of the rights of an ordi¬ 
nary auction-purchaser to bring a suit at any time 
within twelve years to recover possession. {Robinson, 
C.J. and Heald, J.) Ml Ah KOOK z-. Ml HLA. 
MO WAY. 64 I.C. 68 = 11 L.B.R. 17 = 

A. I. R. 1922 L. B. 18. 

-If an outsider buys a property from a person who, 

as far as he can judge, is the ostensible owner and can 
give him a good title to the property, the mere fact that 
the ostensible owner is a judgment-debtor cannot 
possibly make the purchaser his representative within 
the meaning of S. 47. {Macleod, C. J. and Shah, J.) 

Balwant Dass v. Umabai Shankar Rao. 

45 Bom 812 = 23 Bom. L R. 254 = 61 1.0.287= 

A. I. R. 1921 Bom. 45. 

-Where the landlord has accepted rent for a long- 

period from the purchaser of a non-transferable occu¬ 
pancy holding as marfatdar, he has a locus standi , 
under S. 47, C. P. Code to obiect to execution proceed¬ 
ings against the original tenant in respect of his 
holding. The use of the word marfat, in a rent-receipt 
is not sufficient to resist the claim of the purchaser to 
take objection under S. 47, C. P. Code. {Nnvbould 
and Cuming, J J.) G.AGAN CHANDRA MANNA P. 

Nafar Chandra Ghose. 641. C. 124 (Cal.). 

—S. 47—Parties and Representatives—Receiver. 

-Receiver for execution of decree— Execution 

application by him dismissed—Appeal lies as he is re¬ 
presentative of both parties. (.Patkar and Murphy 
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C. P. CODE (1908), S. 47—Parties and Represen 
tatives—Scope of. 

JJ.) NADIRSHAW JAMSHED V. PURSHOTTAMDAS 

GanpatdaS. 118 1.0.694 = 31 Bom. L.R. 320 = 

A.I.R. 1929 Bom. 279. 

—S. 47—Parties and Representatives—Scope of. 

-The execution court cannot go behind the decreee 

and allow the judgment-debtor to put up a paramount 
title in the execution department. Where pending a 
mortgage suit by the puisne mortgagee the prior mort¬ 
gagee who was a party filed another suit on his mort¬ 
gage and the property was sold in the execution of the 
decree of the later mortgage, the purchaser under the 
prior mortgage claimed priority, held, that the issue as 
to priority not having adjudicated upon, the purchaser 
could not raise the plea in execution but should file a 
separate suit for that purpose. {Sulaim an and Ken¬ 
dall, JJ.) SRIMAT1 z/. Sahu Nand Kishore. 

1930 A.L.J. 1135. 

The words “all questions arising between the 
parties to the suit” in S. 47 do not mean all questions 
which were actually raised in the execution proceedings. 
The words mean that the questions must be such as 
would relate to or affect the rights of parties to the suit. 
The intention underlying 47 and O. 21 is that all 
questions arising between the parties to the suit or their 
representatives in interest relating to the execution, 
discharge or satisfaction of the decree should he deter¬ 
mined in the proceedings in which the decree was passed. 
If a party to the suit or his representatives desire to 
raise an issue which falls within S. 47, such as whether 
the sale ought to be set aside on the ground of irregu¬ 
larity or fraud as provided in 0. 21. R. 90, or whether 
the property sold was liable to attachment in execution 
of the decree, they must do so in the course of the 
execution proceedings as provided in the Cede and not 
otherwise. A stranger auction-purchaser after the sale 
has become absolute and a sale certificate has lec-n 
granted, ought not to be left in doubt as to whether the 
parties or their representatives intend in the future to 
attack the sale in further or other proceedings. In like 
manner the parties or their representatives are also pre¬ 
cluded from raising such issues, as ought to have been 
raised in the execution proceedings, by way of defence 
in any proceedings other than those for which provision 
is made in the Code. ( Case Law referred to.) {Sithra- 
wardi and Page , //.) MOHAN SlNGH v. PAN- 
CHANAN Sadrur Khan. 53 Cal. 837 = 

99 I.C. 180 = A.I.R. 1927 Cal. 106. 

- B obtained a decree which he transferred to K. 

K was brought on the record as transferee decree-hol¬ 
der. K died and two rival execution petitions were 
filed, one by the heir of K, alleged benamidar, and the 
other by the son of the alleged real transferee. It was 
urged that no question of benami arising in execution 
can be gone into. 

Held , that after the original parties, i.e. % the 
original transferor and the original alleged benami 
transferee and the original alleged real trans¬ 
feree are all dead, the question of benami shrinks 
to very unimportant proportions, the question being who 
is the real owner of the decree which is, so to speak, float¬ 
ing about and without anv person authorized to execute 
it. Order 21, R. 16 is not exhaustive of every case 
which might come under its provisions. By the death 
of the original parties the whole matter is set at large 
and it is the duty of the Court under S. 47 to decide on 
the merits which of the contestants is in fact entitled to 
execute this decree. A. I. R. 1925 Mad. 701, Expl. 4 
C. W. N. 785 ; 31 Mad. 534 and A. I. R. 1921 : Mad. 
599 (F. B.), Rel. on. Case-law discussed {Odgers and 
Curgenven , JJ.) RaDA KRISTAM NAIDU v. DURVADA 


; C. P. CODE (1908), S. 47—Parties and Represen¬ 
tatives—Transferee pendente lite. 

PATRUDU. 26 M. L. W. 308 = 39 M. L. T 176 = 

1927 M.W.N. 639 = 105 I. C. 405 = 
A. I. R. 1927 Mad. 903 = 53 M. L. J. 568. 

-Parties need not be ranged on opposite sides— 

Questions between defendants inter se are covered by 
the section. 7 All. 681, 13 M.L.W. 15, 31 All. 82 (F.B.) 
j Dist.; 19 Cal. 683 (P.C j, Foil. ( Oldfield and Deza- 

doss , jj.) Vedaviasa Aiyar v. Madura Hindu 
Labha Nidhi Co., Ltd. 77 I. C 148 = 

18 M. L. W. 311 = 1923 M. W. N. 662 = 
A. I. R. 1924 Mad. 365 = 45 M. L. J. 478. 

--A question arising between the same paities but 

not in their capacity as decree-holder and judgment-deb¬ 
tor but in their capacity as landlord and tenant is not 
covered by S. 47 and a separate suit is necessary. 

( Batten , J. C.) RAMASA v. GaMBHIRCHANDKA. 

69 I. C. 500 = 6 N. L. J. 25= A. I. R. 1923 Nag. 149. 

— Scmble-. —A person who is a repiesentative of the 
judgment-debtor within the n eanirg of S. 47 of the C. 
P. Cede might maintain an application under O 21, R 
ICO of the C.P. Cede, 3 Pat. L.J. 579 Doubted. {Suhra- 

i zeardy and Cuming, JJ.) GlRlBALA DaSI v. Pria- 
Nath Pal. 65 I. C. 476 (Cal.) 

— S. 47—Paities and Representatives—Subsequent 

mortgagee. 

* -uit by prior mortgagee—Subsequent mortgagee 

impleaded but subsequently exen pted—Latter can chal¬ 
lenge the validity cf the c'tcite in a separate suit. 

( Kai.haiyalal and As/wcrth, JJ.) R A JA R a RI v 
Ch HATARIR:I Lab. 48 All. 574 = 95 I. C. 347=* 

0 A.I. R, 1926 All. 475. 

—S. 47— Paities and Representatives—Surety. 

— -Ferscn giving security for payment of decretal 

amount by judgment-debtor can contest his liability as 
between himself and decree-holder under S. 47 only and 

I c eparate suit by him dees not lie. 43 Mad. 325, Expl. 
{Jai Lai , /.) BjR SlNGH v. LaBHU RaRJ. 

123 I. C. 126 = A. I. R. 1930 Lah. 399. 

““ Wken any person has become liable as surety for 
the fulfilment cf any condition imposed cn him, such 
person is for the^purposes of appeal a party within the 
meaning of S. 47 and therefore an order discharging him 
from the suretyship is a decree and is appealable. 

(Sulaiman and Makerji, JJ.) RaTNI Bai v. GhaSI 

Ram. 86 I. C. 105 = 23 A. L. J. 59 = 

6 L. R. A. Civ. 171 = A. I. R. 1925 All. 344. 

--7 a surety by virtue of S. 145 is a party within the 

meaning of S. 47 and a plea of fraud can be raised be¬ 
fore the execution Court by him. {Zafar Ali, J.) 
Kanshi Rari v. Firrj Prabh Dial Arjan Dass & 
CO. 92 I. C. 259 = 7 L. L. J. 457 = 26 P. L. R. 561 = 

A. I. R 1925 Lab. 618. 

—S. 47—Parties and Representatives—Transferee 

pendente lite. 

--Transferees pendente lite cannot be representa¬ 
tives of the transferer within the meaning of S. 47, C. 

P. Code, for the purpose of attacking the decree-holder’s 
right to sue. 16 All. 286 and 22 All. 243, Expl. {Faw¬ 
cett and Mirza, JJ.) BASAPPA v. BhIMAN GOWDA. 

52 Bom. 208 = 30 Bom. L. R. 102= 108 I. C. 17 = 

A. I. R. 1928 Bom. 65. 

Fer Oldfield , J.- A transferee pendente lite 
from a defendant whose transfer proves to be inopera¬ 
tive against the decree-holder and persons claiming 
under him is not a representative of the judgment-debtor 
so as to be entitled to appeal under S. 47 against an 
order for the removal of obstruction to delivery of pos¬ 
session passed against him. 

Per Ramesam, J. —Such a transferee is entitled to 
appeal under S. 47. {Oldfield and Ramesam , JJ.) 
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C. P. CODE (1908), S. 47—Parties and Represen¬ 
tatives— Transferee prior to decree. 

MEVAPPA CHETTY V. MEYAPPAN SERVAI. 

66 I.C. 722=1921 M. W. N. 698 = 

A. I. R 1921 Mad. 559. 
—S. 47—Parties and Representatives—Transferee 
prior to decree. 

-- .Ioney dejree against tenant for rent—Transferee 

of the holding prior to the decree is not representative 
of the tenant. A transferee of the interest of a tenant 
against whom rent decree has been passed, in order 
that he may be clothed with the legal character of his 
representative, must be bound by the decree. 9 C. W. 
N. 134 and 32 Cal. 1031, Dist. ( D.is , J.) KAMDEHAL 
Singh v. Jogindra Prasad Singh. 

1921 P. H. C. C. 154 = A. I. R. 1921 Pat 189. 
—S. 47—Parties and Representatives—TJn-repre- 
sented Party. 

-If a lunatic is not properly represented in a suit, 

the effect is that he is no party to the suit and has no 
locus sian,ii to object to the execution of the decree 
under S. 47. 44 Cal. 627, Cons, and Expl. ( Kulwant 

S,:hay and Macphcrson , JJ.) TlKA RAM TULA 

ram. 11 P. L. T. 185 = A. I. R. 1930 Pat. 480 . 

— S. 47, O. 34, R. 5-Parties and Representatives— 
Wakf. 

--Final decree for sale on foot of mortgage obtained. 

—Then mortgagor made wakf of mortgaged property 
directed to be sold—It is not necessary that beneficiaries 
under wakf should be made parties to application for 
execution as the wakf cannot affect the rights of the 
decree-holder’s right of sale. ( Niamatullah and Kisch , 

//) Zahurul Hasan v. Badri Narain. 

A. I. R. 1930 All. 597. 

—S. 47—Power of executing Court. 

If a decree is the instrument which created the 


charge, though no doubt the charge can be enforced in 
execution, yet an executing Court, though it cannot 
question the validity of a decree, is bound to construe 
the decree, if necessary. 30 Mad. 26 ; 32 Mad. 429 and 
19 All. 480, Dist. {Reilly and Cornish , //.) C. MEE- 
NAMBAL AMMAL v. Aburubammal 

1930 M. W. N. 337 = A. I. R. 1930 Mad. 688. 

-Per Kulwant Sahay, J .—It is open to the Court 

executing the decree to refuse to execute it, if it finds 
that the decree was a nullity. But it is important to bear 
in mind the distinction between a decree which is void 
or is a nullity and a decree which is merely voidable. A 
decree can be said to be void where there is a total want 
of jurisdiction in the Court to pass it. If the Court 
had no jurisdiction to entertain the suit, it cannot pos¬ 
sibly have jurisdiction to pass a decree in the suit. If, 
however, the Court had jurisdiction to entertain the 
suit but acted irregularly or illegally in the exercise of 
its jurisdiction, the decree passed by it may be erroneous 
or illegal but cannot be said to be without jurisdiction. 
If a minor or a lunatic is properly described in the plaint 
and if a guardian is nominated for him, the Court has 
jurisdiction to entertain the suit. If the minor or luna 
tic was effectively represented in the suit, the lack of a 
formal order appointing a guardian would only amount 
to an irregularity of procedure which would not be fatal 
to the suit. The decree rendered in such suit is not a 
nullity. Hence the Court executing the decree could not 
go behind the decree and examine the validity thereof. 

50 I.C. 529 (F.B.) and A.I.R. 1925 Cal. 907 (F. B.), 
Rel on; 30 Cal. 1021, (P. C.), Expl. and Rel. on; 
A. I. R. 1923 Pat. 242, Appr. and 32 Cal. 296, Dist 
(.Kulwant Sahay and Macphcrson^ JJ.) TlKA RAM 

v. Tula Ram. 11 P. L. T. 185 = 

A. I. R. 1930 Pat. 480. 

- Questioning validity of decree—Limits. 


C. P. CODE (1908), S. 47 —Power of Executing 
Court. 

The authority of the executing Court to question the 
validity of the decree will depend on the facts and cir¬ 
cumstances of the particular case under consideration 
and no hard and fast rule can be laid down in this 
matter. The executing Court can within certain limits 
question the validity of a decree where the question of 
jurisdiction is involved. Dispute regarding money owed 
by AT to a bank was referred to the Registrar of Co¬ 
operative Societies and he gave an award. It was 
ordered in the award that in case the full sum due by K 
to the Bank was not collected, K should execute a mort¬ 
gage over his immovable property. It was objected in 
execution of award that such direction in the award was 
outside the power of the Registrar. 

Held , that the execution Court should consider the 
objection : A.I.R. 1924 Lah. 448 ; A.I.R., 1926 Pat. 

202 and A.I.R. 1927 Nag. 216, Dist.; A.I.R. 1925 Cal. 

907 (F. B.), Rel. on. (Mohiuddin and Staples , A.J.Cd) 
Kashinath v. Harda Central Bank. 

26 N. L. R. 60 = 120 I. C. 732= 

A. I. R. 1929 Nag. 357. 

- Agreements prior to decree cannot he gone into. 

An objection based on an agreement piior to the pass¬ 
ing of the decree is not maintainable in the Court 
executing the decree. If parties wish to enter into such 
arrangements, the only proper course is to have the 
terms embodied in a decree passed by consent f A. I. R. 
1926 Rang. 140, Rel. on. ( Carr , /.) MAUNG Ba v . 
Daw Thit. 98 I. C. 1056 = 6 Bur. L. J. 142= 

A. I. R. 1927 Rang. 48. 

-- Objection that decree is nullity—Objection pro¬ 
ceedings can be treated as suit. 

Where a decree is passed against a minor without 
appointing a guardian ad litem on the footing that he 
was a major and the minor objects to the execution of 
the decree against him, the decree being a nullity, the 
execution Court can treat the objection proceedings as 
proceedings in a suit and grant a declaration that the 
decree was a nullity. {Sul at man and Mukerji , J J.) 

Daulat Singh v. Raja Ramji. 48 All. 362= 

24 A. L. J. 379 = 931. C. 376= 

A.I.R. 1926 All. 387. 

- Null decree need not be executed. 

A minor against whom a decree is passed but who 
was not represented in the suit, can object to the 
execution of the decree, and the executing Court can 
entertain such objection. {Madhavan Nair , /.) 

Arunchalam Chetty v. Abdul Suban. 

23 M.L.W. 311 = 1926 M.W.N. 129 = 93 I. C. 366= 
A. I. R. 1926 Mad. 429 = 50 M. L. J. 232. 

- Legal representatives and limitation—Court 

passing decree must determine. 

The questions as to who are the legal representatives 
and whether the decree was barred by limitation or not, 
must be determined by the Court which passed the 
decree before it transfers the decree for execution to 
another Court : 28 Mad. 466 (F. B.) and A. I. R. 1924 
Mad. 673, Rel. on. ( Venkatasubba Rao and Madhavan 
Nair , //.) MUTHUVEERASAWMI NAYUDU V. 

Annamalai Chettiar. 23 M. L. W. 92= 

1926 M. W. N. 120 = 911. C 1056= 

A. I. R. 1926 Mad. 411. 

- Partition—Not on execution petition. 

Court cannot grant partition merely on execution 
petition by auction purchaser. {Phillips^ /.) MUTHU 
PlLLAI V. AlagiriSami Pillai. 22 M. L. W. 663 = 

1926 M. W. N. 165 = 911.0.961 = 

A. I. R. 1926 Mad. 232. 

- Saleability decided in suit—Executing Court 

cannot reopen the question — A*. 60 does not apply to 
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C. P. CODE (1908), S. 47—Power of Executing i 
Court. 

inert gaged property. 

The question whether a certain pension is of such a 
character as not to be liable to be sold is a mixed , 
question of law and fact. If the point was expressly 
raised by the defendant concerned in the suit itself and 
decided against him and a decree under O. 34, R. 4 was 
passed for the sale of that pension, it no longer remains ! 
open to the judgment-debtor to say that the pension was 
of such a character as not to be saleable at all. It } 
would not be proper for the execution Court to reopen 
the question which has already been decided in the 
original suit. In cases where no attachment is neces¬ 
sary and the sale takes place in pursuance of a mortgage 
decree directing a sale of the mortgaged property, S. 60 
will not be applicable to decide the sale ability of the 
property so as to prevent the Couit from selling the 
property. A.I.R. 1924 All. 328, Rel. on. (Sulaiman and 
Daniels , //.) MAHOMED MAZHAR ALI v. MT. BlJJA 
BEGAM. 89 I. C. 364 = 23 A. L. J. 841 = 

6 L. R. A. (Civ.) 448=47 All. 900 = I 

A. I. R. 1925 All. 652. 

- Decree made without jurisdiction need not be 

executed. j 

Execution of decree—Court trying suit without juris¬ 
diction—Executing Court can lefuse to execute decree 
passed in the suit. ( Walmsley , C C . Ghose , Suhra- 

wardy , B. B. Ghose and Dural. J /.) GORA ChaND 

Haldar v. Prafulla Kumar roy. 

89 I. C. 685 = 53 Cal. 166 = 42 C. L. J. 1 = 
29 C. W. N. 948 = A. I. R. 1925 Cal. G07(F.B.). 
— Validity of decree cannot be questioned. 

It is not competent to an executing Court to investi¬ 
gate the validity of a decree provided that a valid decree 
capable of being executed is in existence. (Pearson 
and Graham , //.) SHRINATH CHATTERJEE v. KEDAR 

Nath Rai. 82 I. C. 255 = A. I. R. 1925 Cal. 276. 

- No sale in declaratory decree* 

The Court executing the decree cannot go beyond the 
terms of the decree and order sale of partnership pro¬ 
perty and distribution of sale proceeds where the decree 
meiely declared partners’ interest. A sale in lieu of 
partition is ordered only when the property is incapable , 
of division by metes and bounds and when the equities 
of the case require it. (Kennedy, J. C. and De Souza , 

A.J.C.) Lilaram Khanchand v. Nihalchand 
Kakoomal. 93 I. C. 825 = 

A. I.R. 1925 Sind 318. | 

- Validity of deeree cannot be questioned. 

The Court executing the decree must take the decree 
as it stands and has no power to go behind the decree 
or entertain an objection to the legality or correctness of 
the decree. (Baker, J. C. and Prideaux , A.J.C j) GaN- 
GAPATRAO v. Mt. TULSABAI. 78 I. C. 853 = 

A. I. R. 1924 Nag. 419. 

- Cannot question validity of decree. 

An executing Court cannot go beyond the decree for 
enquiring whether the Court that passed the decree was 
entitled to do so in view of what was actually alleged by 
the plaintiff. It can interpret a decree but cannot say 
that it should not have been passed by the Court. (Das 
and Ross , J J.) HAKIM MOHAMMAD IDRJS v. LaCH- 

man Das. 78I.:c. 303=5 P. L. T.368 = 

1924 P. H. C. C. 25 = A. I.R. 1924 Pat. 504. 

No inherent power to question validity of decree. 

S. 151 of the C. P. Code does not empower the 
executing Court to refuse execution on such ground. 22 
Bom. L.R. 1409, Foil. (Macleod, C.J. and Fawcett , /.) 

ramanath Mulchand v. Gajanan Pandurang. 

23 B,om. L. R. 306 = 62 I. C. 96 = 
A. I. R. 1921 Eoan. 301 (2) at 302. 


C. P. CODE (1908), S. 47-Question Relating to 
Execution—Adjustment. 

- Cannot entertain objections against decree. 

The Court executing the decree cannot deal with the 
question whether the decree should stand or whether it 
should beset aside on any of the grounds on which a 
decree can be set aside. 22 Bom. 475, Foil. { Ala cl cod. C. 
J. and Fawcett , J.) RAMCHANDRA GOYIND v. 
Jayanta. 45 Bom. 503 = 59 I. C. 715 = 

A. I. R. 1921 Bom. 228. 

-The executing Court’s only duty is to execute the 

decree according to its terms, and it is not for that 
Court to say that the decree is not binding on the pro¬ 
perty in the absence of certain paities. 43 Mad. 675 
(F.B.), Ref. (Atdur Rahim and Sadasiva Aiyar , J J.) 

Narasa Reddi v. Kondappa NAIDU. 61 I. C. 759 = 

13 M. L. W. 143 = A. I. R. 1921 Mad. 85. 
■ —Cannot pass orders expecting reversal in appeal. 

It is not open to an appellate Court cn an appeal from 
an order in execution, preferred by the plaintiff, to pass 
orders contemplating the entire setting aside of the 

decree in plaintiff s favour against which no appeal had 
been filed. (Kennedy, J.C. and Madgaenkar, A. J. C.) 

Sang atm al Lilaram v. Jan M ahmed Gulam 
Khak - 79 I. C. 553 = 16 S. L. R. 260 = 

A I.R. 1921 Sind 102. 
S. 47—Question Relating to Execution. 

Adjustment. 

Agreement. 

Application. 

Attachment of property. 

Certificate of payment. 

Claim. 

Decree. 

Decree holder purchaser. 

Delivery of possession. 

Discharge. 

Dispossession. 

Excess property. 

Execution sale. 

Injunction. 

Instalment decree. 

Jurisdiction. 

Legal representative. 

Mesne profits. 

Mistake. 

Mortgage. 

Notice. 

Oudh Laws Act. 

Partition. 

Partition during suit. 

Power of executing Court. 

Priority. 

Sale proclamation. 

Satisfaction of decree. 

Scheme. 

Stay of execution. 

—S. 47—Question relating to execution—Adjust¬ 
ment. 

--Set-off not claimed in the suit cannot be claimed 

in the execution proceedings. ( Kendall , A. J. C .) 

National Bank of Upper India, Ltd., Lucknow 
v GOPAL DaS. 81 I. C. 651 = 11 O. L. J. 517 = 

27 O. C. 248 = A. I. R. 1924 Oudh 434. 

- Fraud as to adjustment falls under S 47. 

Per Fawcett , J . C .—A separate suit based on fraud 
will not lie simply because it does net relate to the execu¬ 
tion of the decree but to the transaction of adjustment. 
S. 47, C. P Cede, includes not only questions relating to 
the ‘execution’ of a decree but also its ‘discharge or 
satisfaction’; and alleged fraud in execution proceeding 
comes under that section. (Fawcett , /. (7., Crump and 
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C. P. CODE (1908), S. 47—Question Relating to 
Execution—Agreement. 

Kemp, A.J.Cs.) BANUMAL v. NEWANDMAL. 

83 I. C. 360 = 16 S. E. R. 207 = 
A. I. R. 1921 Sind 159 (i) (F.B.). 
--S. 17 -Question relating to execution -Agreement. 

- —Ante-decree agreement not to execute. 

An application to record an alleged agreement not to 
execute the decree, entered into prior to the passing of 
the decree, cannot be entertained under O. 21, R. 2, nor 
can be dealt with by the executing Court under S. 47. 
A.I.R. 1926 Rang. 140. Foil. (. Rutledge, CJ. and Carr , 
/.) M. E. Moolla v. Chartered Bank of India 

5 Rang. 685 = 107 I. C. 830 = 
A.I.R. 1928 Rang. 36. 

- —•Agreement to execute for lesser amount does not 

fall under S 47 or O. 21, P- 2. 

• {A decree which on the face of it is enforcible to the 
fullest extent cannot in execution proceedings be challen¬ 
ged as being inexecutable wholly or in part on account 
of an agreement between the parties entered into prior 
to the decree. Where a judgment-debtor sets up an 
agreement that prior to the decree there was an arrange¬ 
ment between the parties that though the decree is to be 
passed for a larger sum it should only be executed to 
the extent of a lesser sum specified in the arrangement 
and not for the whole, he is not seeking the aid of the 
Court to determine any question relating to the execu¬ 
tion of the decree within S. 47 or O. 21, R. 2, bat is 
asking the Court to embark on an enquiry whether the 
decree to be executed is the decree as passed by the 
Court or as agreed upon by the party. 29 Cal. 810 ; 31 
Cal. 179, Appr. ; 22 B>m. 463 ; 43 Mad. 725, Disappro¬ 
ved. {Chari, J.) MULL A RAMZAN v. MG. PO KYA- 
ing. 4 Rang. 118 = 5 Bur. L. J. 41 = 

93 I. C. 773 = A. I. R. 1926 Rang. 140. 

-- Ante-decree agreement relates to execution. 

An agreement made before the passing of the decree 
by which the decree was not to be executed against one 
of the judgment-debtors should be enquired into and 
decided on the merits by the executing Court. (Madha- 
van Adair ant Jackson , //.) VELU THEVAN v. KRISH- 
NASWAMI REDDI. 871. C. 297 = 21 M L. W. 725 = 

A. I. R. 1925 Mai. 591 = 48 M. L J. 277. 

- —Ante-decree agreement—Plea of, in heir of exe¬ 
cution. 

An agreement made prior to the decree as to the 
manner in which the decree should be executed after it 
was passed could be pleaded as a bar to the enforcement 
of the decree as it stood. {Spender and D’vadoss , //.) 
ARUNACHALA GOUNDANz'. Swaminathaiyer. 

771. 0. 517 = 19 M. L. W. 27 = 

1924 M. W. N. 144 = 
A. I. R. 1924 Mxi. 611 = 46 M. L. J. 240. 

—S. 47—Qmstion relating to execution—Applica¬ 
tion. 

■ Ex -parte decree—Decree amount deposited and 
decree sought to be set aside—Decree-holder's applica¬ 
tion for payment, is not one in execution. A.I.R. 1927 
Mad. 377, (F.B.) not Appl. {Dev.idoss, J.) IBRAHIM 

Sahib?'. Achi Thayarammal. 

1927 M. W. N. 885 = 27 M. L. W. 661 = 
A. I. R. 1928 Mad. 296 = 54 M. L. J. 452. 
—S. 47—Question relating to execution—Attach 
ment of property. 

-—Objection as to the defect or absence of neces¬ 
sary attachment of the property sold in execution comes 
within the provisions of S. 47. A.I.R. 1924 Rang. 124, 
Rel. on. ( PviiJai . J.) (BvDWl) SESHAYYA z>. 
(GRANDHl) SathRAJU. 120 I. C. 863 = 

A. I. R. 1930 Mai. 414. 
— • " Absence of attachment falls tinier S. 47. 


C. P. CODE. (1908), S. 47—Question Relating to 

Execution—Claim. 

Where the petition filed by the judgment-debtor to 
set a sale aside contained an allegation that there were 
material irregularities in the publishing and conducting 
the sale, the application must be treated as being in part 
an application under O. 21, R. 90. But where such 
irregularities were not specified and the real ground of 
attack was based on the absence of any attachment of 
the greater portion of the area. Held , that the absence 
of an attachment may be a material irregularity in the 
publishing of the sale. A defective notice specifying 
the wrong property or wrong portion of a property may 
be so misleading as to amount to an absence of notice 
and therefore the objection as to the defect or absence 
of the necessary attachment involves a substantial 
question as to the absence of proper notice to the 
judgment-debtor as to the property attached and it 
does not come within O. 21, R. 90, but does come 
within S. 47. 40 Cal. 45, Appl. ( Lentaigne, J .) Ma 
Pvva v. MD. Tambi. 77 I. 0. 338 = 1 Rang. 533 = 

A. I. R. 1924 Rang. 124. 

—S. 47—Question relating to execution—Certifi¬ 
cate of payment. 

-'judgment-debtor paying certain amount towards 

satisfaction of decree—Decree-holder not certifying pay¬ 
ment and executing whole amount due under decree— 
Judgment-debtor bringing suit to recover amount paid 
—Such suit is maintainable—S. 47 does not bar such 
suit as it is based on an alleged failure of the decree- 
holder to carry out his promise of crediting the amount 
to his decree which though bearing on question as to 
satisfaction of decree is not directly a question relating 
to such satisfaction. A. I. R. 1923 Rang. 88, Rel. on. 
(Brown, J .) A. K. R. M. M. C. T. ChettyFirm v. 
Maung Tha Din. 7 Rang. 310 = 119 I. C. 742 = 

A. I. R. 1929 Rang. 269. 
—Where an application for certifying a payment 
out of the Court was made, under O. 21, R. 2, cl. (2) 
within the period prescribed for making such an applica¬ 
tion to the Court which was executing the decree and 
where an inquiry was therefore invited by the judgment- 
debtor as to the payment alleged to have been made by 
him to the decree-holder during the pendency of the 
execution proceedings, his application could not be 
thrown out upon the ground that it was not certified 
under cl. (3) of that rule. The application was made for 
the purpose of having the payment certified and until 
that question was decided the stage of cl. (3) did not 
arise. The application of the judgment-debtor for 
certifying payments by him to the decree-holder out of 
Court is an application in course of the execution of 
the decree obtained by the decree-holder. The applica¬ 
tion is therefore one under S. 47, Civil Procedure Code, 
for it raised the question as to the execution and 
satisfaction of the decree sought to be executed. The 
dismissal of that application certainly gives rise to a 
right of appeal to the judgment-debtor, (/toola 
Prasad and Bucknill, J J.) J AD AN AN DAN SlNGH v. 

Sheonandan Prasad Singh. 68 I. 0. 645= 

1 Pat. 644 = 3 Pat. L. T. 487 = 
1922 P. H. C. C. 200= A. I. R. 1922 Pat. 276. 

- —Bar of Limitation. 

Right to have payment recorded, time barred—Judg¬ 
ment-debtor cannot agitate under S. 47, afterwards. 
( fw :la Prasad and Aiami . //.) RADHA KaNT LAL v . 
PARB ATI KUER. 63 I. C. 535 = 6 P. L. J. SS7 = 

2 P. L T. 765 = A. I. R. 1921 Pat. 135. 
S. 47—Q isstion relating to execution—Claim. 

- x ecution of m > rtg.ige decree — Prior mortgagee's 
claim does in! fall under S. 47. 

Prior mortgagee holding a decree on his mortgage 
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C. P. CODE, (1908), S. 47—Question Relating to 

Execution—Decree. 

impleaded in puisne mortgagee’s suit—His rights under 
his decree not put in issue—Prior mortgagee purchasing 
himself in execution of his decree and objecting to sale 
of these properties in execution of puisne mortgagee’s 
decree—Claim is not barred by res judicata —Claim 
does not fall under S. 47. 47 Cal. 662 (P.C.), Rel. on. 
(Wallace and Madhavan Nair, //.) THAREEKUTTI 
HAJI v . M. ISANAU. 99 I. C. 658 = 

A. I. R. 1927 Mad. 431. 

— S. 47—Question relating to execution—Decree. 

- Charge decree — Nan-party cannot resist execution 

— His remedy is by separate suit — C. P. Code, 0. 34, 
‘ R. 1. 

The charge-decree-holder is entitled to the benefits of 
his charge decree in execution of the decree and any 
other person who refuses to be bound by the decree on 
whatsoever ground it may be has got to file a regular 
suit for the proper relief. 14 Cal. 631 and 19 All. 480, 
Ref. (Ramesam and Cornish , JJ .) ISMAIL HaSSaN v. 
HaJ! MOOSA & CO. 123 I. C. 194 = 

1930 M. W. N. 160= A. I. R. 1930 Mad. 538 = 

58 M. L. J. 355. 

- Specific Relief Act , S. 42— Assignment of decree 

— Judgment-debtor can get it declared invalid . 

A judgment-debtor can maintain a suit for declara¬ 
tion that the assignment of the decree against him by 
the decree-holder is invalid as being fraudulent. 26 
Mad. 264, Rel. on. ( Shadi Lai, C. J. and Agha 
Haidar, J.) ISHAR DaS GORAKH RaM v. SaLIQ 
RAM. 117 1.0. 893 = A.I.R. 1929 Lah. 51. 

-A judgment-debtor cannot raise an objection that 

he has no saleable interest in the property ordered to be 
■sold in execution of a mortgage-decree. The proper 
time to raise such objection is at the hearing of the suit 
and before the decree ordering the sale is passed. A. I. 
R. 1926 Pat. 202 ; 34 All. 25, Rel. on. (Mating Ba 
and Brown, J J.) U. Lu GALE v. M. MAHOMED 
Habi. A. X. R. 1929 Rang. 275. 

- 'Execution—Decree null and void—Objection 

that decree against dead person is nullity can be taken 
in execution. 

A decree passed against a dead man is a nullity and 
it is not essential for a separate suit to be brought to 
challenge the fact. 26 Bom. 317, 40 All. 423 and A. I. 
R. 1925 Bom. 290, Considered. (Martin, C. J. and 
Percival, /.) SHIVAJI SAYAJI V. VlTHAL NARAYAN. 

28 Bom. L. R. 1367 = 98 I. C. 927 = 

A. I. R. 1927 Bom. 53. 

- 'Property comprised in the decree—Executing 

Court must determine. 

Question whether certain land is included in a decree 
is one under S. 47. A.I.R. 1922 P.C. 252, Foil. (Duval 
and Mitter, J J.) U MAP ATI MUKERJEE v. SHEIKH 
SALEM AN. 54 Cal. 419 = 103 I. C. 233 = 

A. I. R. 1927 Cal. 614. 

- Validity of decree challenged—Separate suit 

«only will lie. 

Any question relating to the execution, satisfaction or 
•discharge of the decree arising between persons, who 
are parties to the suit, whether exempted or otherwise, 
must be decided in the execution proceeding arising out 
of the decree passed in the suit, to which he was such a 
party. The question must, however, relate to the 
execution of that decree and must not seek to challenge 
its validity ; for no Court executing a decree can go 
behind it; and if a person seeks to challenge the valid¬ 
ity of a decree, the only remedy open to him is, if the 
matter has not already been finally determined In a 
previous suit, to get it adjudicated by a separate suit, 
or in such other manner as may be open to him 


C. P. CODE. (1908), S. 47—Question Relating to 
Execution—Decree. 

according to law. 16 A. L. J. 752, Dist. ( Kanhaiya 
Lai and Ashworth , //.) RAJARAM v. CHHADAMMI 

Lal. 48 All. 574 = 951. C. 147 = 

A. I R. 1926 All. 475. 

- Quantum of property comprised in the decree. 

The main object underlying (he section is to prevent 
multiplicity of suits and to secure that ail matters, 
which can be decided in the suit, shall be so decided. 
Where the decree was for land in excess of that which 
formed the subject of the suit, and where it included 
land which ought not to have been included, 

Held, that such matters are for determination by the 
Court executing the decree, and that looked at from that 
point of view a subsequent suit is bad. (Pearson and 
Graham, J J.) I<AYEM BISWAS v. BAHADUR KHAN. 

89 I. C. 744 = 42 C. L. J. 22 = 30 C. W. N. 41 = 

A. I. R. 1925 Cal. 1258. 

-Objection that decree is a nullity can be taken 

in. (Scott-Smith and F forde, J J.) ANWAR-UL-HAQ 
v. Nazar Abbas. 88 I. C. 865 = 6 Lah. 313 = 

26 P. L. R. 474 = A. I. R. 1925 Lah. 494. 
- ‘Order declaring decree executable against pro¬ 
perty only of judgment-debtor is a decree. 

Order declaring that a decree-holder can proceed 
against the property but not against the person of the 
judgment-debtor is a decree as it conclusively deter¬ 
mines the right of the parties with regard to one of the 
matters for determination under S. 47, that is to say, 
the personal liability of the judgment-debtors to satisfy 
that decree. (Campbell, J.) FIRM MUL CHAND 

Hut Chand v. Firm Ganda Mal Rallia Ram. 

75 I. C. 1039 = A. I. R. 1924 Lah. 604. 

- Reversioner questioning validity—Section does 

not apply. 

A reversioner as the legal representative of a 
widow who was the judgment-debtor cannot raise objec¬ 
tions challenging the very foundations of the decree 
even though the widow admitted the claim without 
contest. An objection that the decree was collusive 
or in respect of a non-existent debt is not one relating 
to the execution, discharge or satisfaction of the decree. 
That question can be only tried in a regular suit. 
Entertaining such an objection is exercising jurisdiction 
where there is none and is consequently revisable. 
(Kinkhede, A.J.C.) BlHARI SlNGH v. NEWAL SlNGH. 

78 I. C.136 = 20 N. L. R. 24 = 

A. I. R. 1924 Nag. 81. 

- Order under 0. 20, R. 14— Whether payment 

made in time or not falls wider S. 47. 

The question whether a payment under a pre-emption 
decree was made or not within the time allowed is a 
question affecting the satisfaction or discharge of the 
decree and falls within the purview of S. 47. A decree 
for pre-emption is complete in itself and in case of a 
non-fulfilment of the condition laid down by that decree, 
no final decree is necessary. It may combine a prelimi¬ 
nary direction with the effect it would finally have, if 
that direction was not complied with. The question 
whether in a particular case that direction has been 
complied with or not is a question which arises indepen¬ 
dently of that decree and can only be determined under 
S. 47. Such a determination involves an adjudication 
of the question whether the decree has been satisfied or 
discharged and is open to an appeal by force of S. 2, 
which treats such orders as decrees from which an appeal 
is maintainable. (Kanhaiya Lal, J. C.) NlLKANTH v. 
Mahabir Singh. 26 O. C. 345 = 741.0. 558 = 

A. I. R. 1924 Oudh 104. 

-Execution of mortgage decree—Question whether 

some properties mortgaged did not belong to mortgagor 
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C. P. CODE (1908), S. 47—Question Relating to 
Execution—Decree. 

is one within the section. ( Stuart , /.) PANDIT SADA- 

nand pandey v. Sheikh Tufail Ahmad. 

79 I. C. 486- A. I. R. 1923 All. 115. 

-Pre-emption decree—Question of title to standing 

crops is not one under S. 47 when decree does not touch 
it. ( Kotwal. A. J. C .) BABU v. VlTTOBA. 

76 I. C. 193-A. I. R. 1923 Nag. 327. 

-Decree may be shown to be in favour of person 

dead at its date, though no objection was taken at the 
time. (Piggotl and Walsh, //■) BHAIYA BlNDHA 

ChaL 7'. Nawal raj KUARI. 64 I. C. 927 = 

19 A. L. J. 95 = 43 All. 328 = 
A. I. R. 1921 All. 404. 

-Per Coutts-T rotter /.—In an application under 

O 21, R. 100 by a person who is a party to the decree 
all that the Court is entitled to do is to construe the 
decree before it. (. Sadasiva Aiyar and Coutts-Trotter, 
//.) (Appla) RUKMANI AMMAL v. KUTTUVAVA 

Narasimma Iyer. 63 I. C. 730 = 

14 M. L. W. 85 = 1921 M. W. N.487 = 
A. I. R. 1921 Mad. 612 = 41 M. L. J. 54. 

—S. 47—Question relating to execution—Decree- 
holder Purchaser. 

- Decree-holder auction-pure baser seeking posses¬ 
sion—Proceedings are not under S. 47— C. P. Code, 
O. 21, R. 97. 

Where a decree-holder who has purchased the pro¬ 
perty at a Court sale seeks to get possession he doss not 
do so in execution of his decree but by virtue of the title 
acquired as purchaser and his claim based on such title 
does not come under S. 47. 31 All. 32; A. I. R. 1924 
Bom. 429 (F. B.), Foil. 43 Mad 690 and A. I. R. 1925 
Pat. 478, not Foil. ( Mirza and Broomfield , //.) 

Hiralal Mohan lap Mutna v. Ramchandra 
Kundanmal Mar wadi. 32 Bom. L. R. 619 = 

A. I. R. 1930 Bom. 376. 

-Application for possession of property purchased 

by decree-holder auction-purchaser is not application in 
execution, discharge or satisfaction of decree so as to 
bar subsequent suit for possession. 1 Pat. L. J. 232 
(F. B.); 4 Pat. L. J. 7l6 ; 31 All. 82 (F. B.); A. I. R. 
1924 Bom. 429, Foil. A. T. R. 1926 Cal. 798, Dist. 
(Wort and James , //.) JADAB CHANDRA v. RAMESH- 
WAR. 9 Pat. 332= 11 P. L. T. 315 = 

A. I. R. 1930 Pat. 308. 

-If the decree-holder happens to be the auction 

purchaser, the property purchased by him cannot be 
regarded by him as the proceeds of the sale or the fruits 
of the decree. The proceeds of the sale consist of the 
purchase money for which the property was sold, and it 
is the amount of this purchase money which the decree- 
holder obtains as the fruit of his decree. If he purchases 
the property he does not get it as an equivalent of the 
amount of his decree but he has to pay the purchase 
money and he may do so either in cash or by setting it 
off against the amount of his decree. The purchase of 
the property can therefore in no sense be regarded as 
acquisition of the fruits of the decree and failure to 
obtain possession of the property cannot affect the deciee 
itself. ^ Thus the question of the decree-holder pur¬ 
chasers right to possession as against the judgment- 
debtor is not a question relating to the execution, dis¬ 
charge or satisfaction of the decree. It is not therefore 
a question within the scope of S. 47 and the order relat¬ 
ing to such question is not appealable. 31 All. 82 ; 
1 Pat. L. J. 232 and A. I. R. 1924 Bom. 429 (F. B.), 
Rel. on ; 25 Mad. 529, not Foil. (Brorvn and Maung 

Ba, //.) J. A. Martin v. s. m. Hashim. 

8 Rang. 162 = A. I. R. 1930 Rang. 61. 

Claim for possession by decree-holder auction-pur - 


C. P. CODE, (1908), S. 47 —Question Relating to* 
Execution—Delivery of possession. 

chaser is not unthin S. 47. 

Per Macleod , C. J. —Neither in the Code of Civil. 
Procedure nor in the Indian Limitation Act is there any 
distinction drawn between a decree-holder auction pur¬ 
chaser and a stranger auction purchaser. The decree- 
holder purchaser does not seek to get possession in execu¬ 
tion of his decree but by virtue of his being declared the 
purchaser at the auction sale. 35 B. 452 overruled. 

Per Shah , /.—Claim made by the auction-purchaser, 
for possession based on the title acquired as auction- 
purchaser even though he may be the decree-holder does 
not relate to the execution, discharge or satisfaction of 
the decree. That question, generally speaking, is outside- 
the scope of S. 47 of the Code. Though it is between 
the same parties it cannot be said to relate to the 
“ execution, discharge or satisfaction cf the decree.” 
Where the validity of the sale is questioned, it may be 
said that the questions arising in the suit may relate to 
the execution, discharge or satisfaction of the decree, 
in execution whereof the sale is held. (1892) L. R. 19' 

I. A. 166, (1917) L. R. 45 I.A. 54 (60), Dist. {Macleod, 

C. /., Shah and Crump , //.) HaRGOVIND FUL- 
chand v. Bhudar Raoji. 26 Bom. L. R. 601=: 

48 Bom. 550 = 83 I. C. 932 = 

A. I. R. 1924 Bom- 429 (P. B.) 

—S. 47—Question relating to execution—Delivery 
of possession. 

-So far as the Patna High Court is concerned the 

view has prevailed that an application under O. 21, R. 

95 or 97 will not be a proceeding relating to the execu¬ 
tion, discharge or satisfaction of the decree. 31 All. 82;. 

1 P. L. J. 232; A. I. R. 1930 Pat. 308 ; A. I. R. 1923 
Pat. 22, Rel. on ; A. I. 1\. 1925 Pat. 478, not Foil, and 
A. I. I\. 1926 Cal. 798, Ref. (Macpherson and Fazl 
Ah\ //.) Ramkumar V. RAMCHARAN. 

11 P. L. T. 331 = A. I. R. 1930 Pat. 311. 
- Prima facie the legislature intended that pro¬ 
ceedings under O. 21, Rr. 97 or 100 should be regarded 
as included under the word “execution.” Proceedings 
under Rr. 97 and 100 follow as sequel on the execution 
of the decree (using the word “execution” in its stricter 
sense) and on the C ourt sale, and the legislature has 
enacted that such proceedings shall be regarded in law 
as part of the execution proceedings. It is obvious that 
S. 141 does not apply to such proceedings under O. 21 
as are not also proceedings under S. 47. Therefore 
O. 9 does not apply to such proceedings under R. 97 or 
R. 100 as do not also fall within S. 47. A. I. R. 1926- 
Cal. 798, 4 P. I.. J. 135, Rel. on ; 17 All. 106 (P.C.), 

| Dist. Wallace, Beasley and Madhavan Nair , //.} 
ALAGASUNDARAM PlLLAI r. PlCHUVIER. 

120 I. C. 567=30 M. L. W. 424 = 52 Mad. 899 = 
A. I. R. 1929 Mad. 757 = 57 M. L. J. 381 (F. B.). 

- Wrong property delivered—Mistake rectified 

under inherent peacers of court. 

In the execution of a decree on two mortgages the 
decree-holder purchased the property mortgaged. The 
writ of delivery of possession was obtained. The bailiff 
executing the writ delivered possession of the property 
not covered by the writ of delivery along with that 
covered by it. Consequently mortgagor filed an objec¬ 
tion by an application purporting to be under S. 47 and 
O. 21. R. 100. 

Held , that the application was not provided for in 
any of the rules relating to the delivery of possession in 
execution of a deciee or after an execution sale. The 
question of this nature was not a question relating to the 
execution, discharge or satisfaction of the decree and 
that it does not arise between the judgment-debtor and 
the decree-holder as such and did not fall within the 
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C. P. CODE, (1908), S. 47—Question relating to 
execution—Delivery of possession. 

scope of S. 47. Although it purported to be under 
S. 47 and O. 21, R. 100 it was in effect an application 
under S. l5l to prevent the abuse of the process of the 
Court and its inherent powers. (AW and Chatterji, 

//.) (Malik) ABDUL Mokit v. (Malik) Abdul 
Rashid. A. I. R. 1929 Pat. 391. 

-Money decree—Auction-purchaser, different from 

decree-holder, applying for delivery—No question of 
validity of sale—S. 47 does not apply—Decree holder 
auction-purchaser is on a different looting from a pur¬ 
chaser who is not decree-holder. A.I.R. 1921 Mad. 420, 
Dist. (Ramesam , /.) PERIYAYA AMBALAM v . 
ARULAPPAN. HI I. C. 551 = 

A. I. R. 1928 Mad. 806. 
* Proceedings as to the delivery of possession may 
not affect the decree, nor impeach the sale, but when 
the question arises as to the kind of possession to be 
delivered it is a question relating lo the execution of the 
decree. {Chatterji , Ag. C. J. and IValmsley , Cuming, 
Page and Chakravarti, JJ.) KAILASH CHANDRA v. 

Gopal Chandra. 53 Cal. 781 - 43 C. L. J. 345 = 

30 C. W. N. 649 = 95 I. C. 494 = 
A. I. R. 1926 Cal. 798 (P. E.). 

-After a property is sold in execution, the Court 
occupying the position of the vendor has to deliver pos¬ 
session of the property sold by it to the purchaser. This 
duty Court undertakes in order to complete the sale by 
which the money due to the decree-holder has been 
realized. These proceedings may not be strictly a part 
of the execution before realization of the money due 
under the decree, but they certainly arise out of the 
execution of the decree and are therefore related to it. 
(Chatter/i, Ag. C . J. and Walinsley , Cuming, Page 
and Chakravarti , JJ .) KAILASH CHANDRA v. GOPAL 

Chandra. 53 Cal. 781 = 43 C. L. J. 345 = 

30 C. W. N. 649 = 95 I. C. 494 = 
A. I. R. 1926 Cal. 798(F.B.). 

The proceeding relating to delivery of possession 
aftei confirmation of Court sale, to the auction-purchaser, 
whether he be a stranger or the decree-holder, is not a 
proceeding in execution of a decree and any question 
arising in such a proceeding is not a question relating to 
execution, satisfaction or discharge of the decree within 
the meaning of S. 47, C. P. Code 20 C. L. J. 433, Rel. 
on. ( S ultra-ward y and Duval, J J) SHYAMBALLAV 

Saha v. Brojendra Lal Poddar. 89 I. C. 196 = 

A. I. R. 1925 Cal. 1250. 

It may be disputed whether an order for delivery 
of possession to purchaser is an order relating to the 
execution, discharge or satisfaction of a decree. For, so 
far as the decree-holder is concerned, his decree is 
satisfied and whether the auction-purchaser gets the 
property or not is a matter with which he is not con¬ 
cerned. But assuming this, the point remains whether 
the question which arises in an application for delivery 
of possession does so arise between the parties to the 
suit or their representatives. In the case of Sashi 
Bhutan Mukherjee v. Rat ha Nath Bose (20 C.L.J. 433) 
it w-as held that the capacities of the decree-holder 
auction purchaser, are radically distinct. Section 244 
does not apply to bar the suit even where the purchaser 
happens to be also the decree-holder. There is no 
distinction in principle between one case and the other. 

Per Cuming, J .:— Delivery of possession is not a part 
of the satisfaction of the decree. So far as the decree 
holder is concerned the decree is satisfied when the pro 
perty is sold and the money paid to the decree-holder. 
Obviously he is not concerned with the property being 
delivered to the purchaser. The question of the delivery 
of possession to the auction-purchaser is not one relating 
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C. P. CODE, (1908), S. 47—Question relating to- 
execution—Excess property. 

to the execution of the decree or between the parties to 
the suit or their representatives. (20 C.L.J. 433). It is 
immaterial that the auction-purchaser is also the decree- 
holder. As an auction-purchaser he is in an entirely 
different capacity. ( Woodroffe and Cuming, JJ.) 

Lakhi pria Gula v. Nanda Kumar Basu. 

84 I. C. 525 = A. I. R. 1923 Cal. 345. 

- Possession got prirately from judgment-debtor is 

valid and lawful possession. 

The judgment-debtor stated to the baliff that he had 
no objection whatever and that he had given up the land, 
which was lying vacant. Thereupon the plaintiffs took 
possession and remained in possession for many years. 

| Held, it cannot be said that that possession was taken 
in “in execution” in the sense that an official of the Court 
actually placed the decree-holders upon the land, but it 
was taken in the course of execution proceedings and as 
a result of the decree which the plaintiffs had obtained. 
The plaintiffs were in lawful possession and when dis¬ 
possessed were entitled to maintain a suit for possession. 
(Chezis and Harrison, JJ.) RUPCHAND v. ALLAH 
Jawaya. 68 I. C. 744 = A. I. R. 1922 Lah. 459.. 

-After a decree for possession in a suit against 

defendant No. 1 the plaintiff instituted another suit for 
a declaration of his title to the land. Plaintiff alleged 
that after he had obtained possession of the land in exe¬ 
cution of his final decree he had been dispossessed by 
the defendants. The lower courts found that he had 
not obtained actual possession under the first decree. 

Held : The Second suit was barred under section 47. 

(Das and Adami, J J.) SOVANI JENA BHIMA RAY. 

87 I.C. 251 = 1 Pat. 157 = 
A. I. R. 1922 Pat. 407. 
—S. 47—Question relating to execution — Dis¬ 
charge. 

- Matters subsequent to the decree alone might be 

raised. 

Questions relating to the execution of a decree and 
arising between parties to a suit in which the decree 
was passed or their representatives must be such as 
have reference to matters arising subsequent lo the pas¬ 
sing of the decree and not antecedent to it. A claim 
that the debt on which the decree sought to be executed 
was obtained had been discharged before suit is not 
within S. 47, C.P. Code. {Broadway, J.) RAM DASz/_ 

S. P. NETTO. 64 P.IvR. 1922 = 67 I. C. 753 = 

4 U.P.L.R. (Lah.) 93. 

—S. 47—Question relating to execution—Dispos¬ 
session. 

-—An application by the judgment-debtor under 
S. 47 against unlawful dispossession is maintainable 
even though it is filed after the execution application is 
struck off as fully satisfied. 10 C. 538 ; 5 Ind. Dec. 
(N. C.) 360; 13 C.P.L R. 177, Dist. {Kotval, A.J.C.) 
KRISHNAJI KUNBI v. VlNAYAK KUNBI. 

76 I. C. 224 = A. I. R. 1924 Nag. 122. 

—S. 47—Question relating to execution—Excess 
property. 

- Fresh suit does not lie. 

Questions relating to excess execution, if raised by a 
person who w'as a party to the suit should not be raised 
by a fresh suit but should be decided in execution pro¬ 
ceedings only. 5 M.H.C. 185 and 6 M.H.C. 293. Rel. 
on. (Anautakrishna Ayyar , /.) CFENGALRAYA v . 
KOLLAPURI. 123 I. C. 24 = 

^ A. I. R. 1930 Mad. 12 = 1929 M.W.N. 811. 

- No application for restitution lies after decree is 

satisfied. 

When a particular decree is consigned to record- 
room after it is fully satisfied, an application by a. 


1491 


DECENNIAL DIGEST, 1921—1930. 


1492 


€. P. CODE, (1908), S. 47—Question relating to 
execution—Excess property. 

judgment-debtor for correction of description of pro¬ 
perty sold in execution of the decree and restitution of 
property from auction-purchaser sold in excess is not 
maintainable as the executing court is functus officio. 
The application is not one relating to execution, dis¬ 
charge or satisfaction of the decree. 8 P.R. 1918 and 
121 P.R. 1919. Rel. on. ( Addison , /.) KARTAR SINGH 
v. jorawar Singh. 113 I- 778 = 

10 L L.J- 474 —A. I. R. 1929 Lah. 121. 

-Excess of decree paid to decree-holder under 

fraud and cheating—Application under S. 47 is the 
proper remedy and no separate suit lies. S. 47 cannot 
be evaded merely by interlarding the application with 
epithets, such as fraud, cheating, etc. 44 Bom. 97 and 
38 All. 339, Foil. {Rankin, C. J . and Mukerji , /.) 
Radha Charan v. Kailash Chandra. 

115 I. C. 581 = A. I. R. 1928 Cal. 776. 
-Property not covered by decree given in posses¬ 
sion to decree-holder in execution of his decree—Sepa¬ 
rate suit for recovery of such property is ^barred— 
Remedy is to make application under S. 47. 1 Lah. 
L.J. 230, Foil. (Jai La /, /.) AMIRUDIN v. MT. 
IChairi. 110 I.C. 859 = A. I. R. 1928 Lah. 936. 

An application by the judgment-debtor to set 


XI ✓ 

aside an execution sale on the ground that the sale had 
taken place in contravention of the decree and the pro¬ 
perty sold was in excess of that ordered to be sold is 
one under S.47 and an appeal lies from the order on the 
application. {Sulaimcin and Daniels , //.) GANGA 

Devi v. Ram Prasad. 88 I. C. 393 = 

23 A.L.J. 558 = 6 L. R. A. Civ. 464 = 

A. I. R. 1925 All 551. 

'Not taken in execution —Section does not apply. 


if the property was in fact attached and sold then 
the judgment-debtor’s only remedy as a party to the 
suit would be under S. 47 of the C.P. Code, and not by 
a separate suit. But if the property was not included 
either in the sale proclamation or in the sale certificate 
and was not in fact purchased at the auction-sale, but 
was wrongly taken possession of by the auction-pur¬ 
chaser under colour of a title which he did not possess 
no question arises within S. 47 of the Code and the 
period for recovering possession of property taken under 
such circumstances will be 12 years from the date of 
dispossession. {Dawson Miller , C.J. and Foster , /.) 

Lachmi Narain v. Rebti DF.BYA. 

86 I. C. 648 = 6 P.L.T. 473 = 1925 P.H.C.C. 37 = 

A. I. R. 1925 Pat. 376. 

—S. 47—Question relating to execution—Execu¬ 
tion sale. 

-Mortgage decree—Purchaser of part made defen¬ 
dant—He applying that his portion be sold last—Court 
granting application but imposing certain conditions— 
Order is not one relating to execution, etc. as his pur¬ 
chase was prior to suit and he was a party to the suit. 
(.5V;/ and Ni a mat nil ah, JJ.) ABDUL AZIZ v. SHAH 

Abdul Rahim. 119 I. C. 440 = 51 All. 752 = 

1929 A.L.J. 757 = A. I. R. 1929 All. 291. 

-Limitation Act, Art. 181—Petition for review of 

order confirming auction-sale is application under 
S. 47 and governed by Art. 181. A. I. R. 1928 Cal. 60, 
Rel. on. ( Kinkhede , A.J.C.) SUNDARABAI v. B.APUNA. 

116 I. C. 65 = A.I. R. 1929 Nag. 305. 

-Events subsequent to sale in execution do not 

form part of execution and remedy for such is by sepa¬ 
rate suit. {Das and James , //.) DUKHU MANDAL v. 

Gopinath. 1191. C. 881 = 

A. I. R. 1929 Pat. 559. 

-Where a suit was filed by a judgment-debtor 

for a declaration that the auction-sale was null and 


C.P. CODE, (1908), S. 47—Question relating to 
execution—Execution sale. 

void, inasmuch as the auction-purchaser, the liquidator 
of the decree-holder bank was not competent to bid 
, for and purchase any property as liquidator under the 
company law even with the permission of the executing 
Court. 

Held that the suit was barred under S. 47. {Harrison 
and Zafar Ali , //.) BANK OF UPPER INDIA, LTD. 

v. Fitzholmes, Homstead, Simla. 

108 I. C. 606 = A.I.R. 1928 Lah. 666. 
-Where a sale takes place contrary to the direc¬ 
tions in the decree that it should take place in a certain 
order, the application to set aside the sale on that 
ground is one under S. 47, C.P. Code, and is governed 
by Art. 166. View of Oldfield. J., in 27 M.L.J. 605, 
Foil.; A.I.R. 1924 Mad. 431, Cons. {Waller and 
Madhavan Nair, J J.) AMAKUTTI ACHI v. DORAI- 
SWAMl AlYAR. 106 I.C. 242 = A.I.R. 1928 Mad. 140. 

-Application to set aside the sale, on the ground 

that a decree-hoider in executing his decree induced 
the court to sell more property than allowed under 
judgment, comes within the scope of S. 47. 19 Cal. 
683 (P.C.J; 35 Bom. 452; 43 Mad. 107 (F.B.); 30 Cal. 
142; 26 Cal. 727 ; 8 All. 146 (F.B.); 16 Mad. 447; 27 
Cal. 810 and A.I.R. 1923 All. 470, Rel. on. {Carr, J.) 
f MG Sai V. C.A.M.K. Firm. 114 I.C. 679 = 

j A.I.R. 1928 Rang. 215. 

- Question relating to legality of sale is one in 

execution. 

A question arising out of an execution proceeding re¬ 
lating to the legality of the sale between the judgment- 
debtor on the one hand, and the decree-holder or the 
auction-purchaser on the other, is a question relating 
to execution, satisfaction, or discharge of a decree, and 
a judgment-debtor is entitled to have any question, re¬ 
lating to the execution, discharge, or satisfaction of a 
decree under execution, decided under S. 47 as much 
against the decree-holder as against an auction-pur- 
! chaser of the property who is regarded as a representa¬ 
tive of the decree-holder for the purpose of enquiring 
into that question. A.I.R. 1922 All. 200(F.B.); A.I.R. 
1923 All. 394 (F.B.) and 43 Mad. 107, Ref. {Kanhaiya- 
lal and Boys , J J.) \AND KlSHORE 7'. SHODI RAM. 

24 A L.J. 519 = 96 I.C. 137 = A.I.R. 1926 All. 457. 

- Suppression of sale processes. 

The question whether there was suppression of sale 
processes can only be raised under S. 47, and therefore 
a second appeal lies. {Su/traiuardy and Page , //.) 
RAM PAPA Nag Madak v. Kanai Rai. 

44C.L.J. 167 = 98 I.C. 206 = A.I.R. 1926 Cal. 1219. 

-In an application under O. 21, R. 89 to set aside 

an execution sale, an objection by the decree-holder 
that interest was not mentioned in the application for 
execution by mistake and that therefore, besides the 
principal amount, interest also should be ordered to be 
deposited, comes within S. 47 of the C. P. Code. 
{Walmsley and B. B. Chose , JJ.) JADAB KRISHNA 
KUNDU r. APSARDDIN SARDAR. 

41 C.L.J. 391 = A.I.R. 1925 Cal. 948. 

-Permission to bid granted to decree-holder— 

Permission modified m his absence—Sale can be set 
aside in appeal—Question comes under S.47. 32 M. 
752; 30 A. 379 and 43 M. 107, Foil. ( Daniels , A.J.C.) 
ALI ABBAS z\ NARAIN D.\S. 87 I.C. 997 = 

12 O.L.J. 321 = 2 O.W.N. 297= 
A.I.R.' 1925 Oudh 381. 
If the sale is to be set aside on the ground that it 


was absolutely illegal and not merely irregular the case 
would not come within the four corners of Order 21, 
Rule 90 which refers to ‘material irregularity or fraud in 
publishing or conducting it.' When the auction-purchaser 
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C. P. CODE, (1908), S. 47-Question relating to 
execution—Execution sale. 

is the decree-holder himself and when an application is 
made to have the sale set aside on a ground other than 
that covered by Order 21, Rule 90 and there is not an 
application under Order 21 Rule 89, then it raises a 
question within the meaning of the expression “ execu¬ 
tion, discharge or satisfaction of a decree ” as mention¬ 
ed in Section 47, C. P. Code. ( Sulaiman and Mukerji , 

jj.) Superior Bank, Ltd., Muzaffar nagar v. 
BUDH Singh. 83 I.C. 1028 = 22 A.L.J. 413 = 

5L.R. A. Civ. 769 = A.I.R. 1924 All. 698. 

-Question as to order in which properties are to be 

sold is one of substantive right, and is covered by the 
section. (24 Cal. 729 Foil.) (Oldfield and Devadoss , 
JJ.) Vedaviasa Aiyar v. Madura Hindu L\bh\ 
NIDHI CO. LTD. 77 I. c. 148 = 18 M. L. W. 311 = 
1923 M. W. N 662 = A. I. R. 1924 Mad. 365 = 

45 M. L. J. 478. 

--—Where a mortgage decree is attached by a person 

holding a decree for costs against the mortgage-decree- 
liolder and the mortgage decree is executed* only for 
realising the costs due to the attaching decree-holder and 
a portion of the property is sold and the decree for costs 
is satisfied with the sale proceeds, the execution sale is 
not absolutely void but irregular and the judgment- 
debtors can waive the irregularity. (< Chatterji and 
Panton , JJ.) KAMINI KUMAR v. PROTAP CHANDRA. 

25 C.W.N. 400 = 66 I.C. 608 = A.I.R. 1921 Cal. 382. 

-■ Application under O. 21, R. 90 —Compromise 

t/ierein is compromise in suit. 

The term “ suit ” has not been used in the Procedure 
Code in its narrow sense as being terminated by the 
decree made by the first Court, but in a broad sense as 
including not only the stages of a suit to its termination 
by the decree of the first Court but as including its 
appellate stage and proceedings in execution of the decree 
made in the suit, and so an application for setting aside 
a sale under O. 21, R. 90, is a suit or a proceeding in 
the suit within the meaning of O. 23, R. 3, and not a 
proceeding in execution. Therefore a compromise in a 
proceeding under O. 21, R. 90 cannot be recorded under 
O. 21, R. 2, read with S. 47 of the Code. That being 
so, it can be recorded under O. 23, R. 3. ( Das and Ross, 
JJ.) CHOUDHURY JaGDISH MISSIR v. CHOUDHURY 
SURESHWAR MISSIR. 62 I.C. 608 = 2 P.L.T. 273 = 

6 P. L. J. 253 = A. I. R. 1921 Pat. 107. 

—S. 47—Question relation to execution—Injunc¬ 
tion. 

—-Remedy against fraudulent decree lies by way of 

injunction to restrain party from executing decree. 
{Kinkhede, A. J. C.) SULTAN A LI v. BALAJI. 

80 I. C. 59 = A. I. R. 1924 Nag. 413. 
—S. 47—Question relating to execution—Instal¬ 
ment decree. 

--Decision whether a decree-holder is entitled to 

■enforce the default clause of an instalment decree, inas¬ 
much as he has accepted part payments after there were 
defaults in the payment of the instalments on due dates, 
adjudicates a question relating to the rights of the parties 
to the execution of the decree and falls under S. 47. 

( Bhide , J.) GOPAL DAS v. K.4NSHI RAM. 

1131. C. 541 = A. I. R. 1929 Lah. 390. 

S 47—Question relating to execution—Jurisdic¬ 
tion. 

“Question whether decree is nullity for want of 
jurisdiction falls under S. 47. A. I. R. 1925 Cal. 907; 

A. I. R. 1928 Lah. 829 and A. I. R. 1927 Lah. 65l, 
Foil. (. Zafar Ali and Addison, J J.) PARSHOTTAM 

Das v. Radha Kishan. 120 I. C. 279 = 

11 L. L. J. 306 = A. I. R. 1929 Lah. 449. 
Decree prima facie being legal—No objection 


C. P. CODE, (1908), S. 47—Question relating to 
execution—Mistake. 

regarding jurisdiction of Court passing it can be raised 
before executing Court. {Devadoss, J.) KUPPU- 

swami ayyar v. Secretary of State. 

119 I. C. 33 = A. I. R. 1929 Mad. 383. 
j Objection as to jurisdiction to try suit cannot be 
raised in execution. 43 Mad. 675 (F.B.), Ref. ( Spencer , 

J.) Radhakrishna Aiyar v. Vinayakaswamiar. 

22M. L. W. 567 = 911. c. 98 = 
A. I. R. 1926 Mad. 128 = 49 M. L. J. 664. 
—S. 47—Question relating to execution—Legal 
representative. 

-Decree against deceased debtor’s estate—Decree 

sought to be executed against person holding deceased’s 
property—Executing Court can decide whether property 
in question is assets of the deceased—Separate suit does 
| not be ; such a question has to be decided under S. 47 
by the Court executing the decree and not by a separate 
suit. ( Kinkhede, A. J. C.) JANIABAI v. RaNGNATH. 

9 N. L. J. 183 = 96 I. C.963 = 

I . A. I. R. 1926 Nag. 476. 

W hether a decree passed against a judgment- 
debtor who was dead at the time binds his legal re¬ 
presentatives who were not impleaded in his stead, is a 
question within S. 47. ( Broadway and Wilber force, 

JJ •) Burkat Rai v. Mt. Ghulam Fatima. 

70 I. C. 929 = 5 L. L. J. 1 = 
A. I. R. 1921 Lah. 219. 
Judgment-debtor dying after decree—Execution 
against legal representatives—Question as to whether 
certain Droperties belong to assets of deceased—S. 47 
applies. 12 All. 313 (F. B.); 39 All. 47; 47 P. R. 1887; 

87 P. R. 1887 Foil. (Add?/! Raoof and Harrison. JJ.) 
Bhagat Ram v. Nizam Din. 63 I. C. 853 = 

3L.L. J. 406 = A. I. R. 1921 Lah. 173. 

—S. 47 -Question relating to execution—Mesne 
profits. 

--Application under O. 20, R. 12 (3) for enquiry 

into mesne profits is not application under S. 47. 
{Sundaram Chettiar, J.) RALLABANDI SOBHANADRI 
v - s - RAMIREDDI. 30 M. L. W. 738 = 

A. I. R. 1929 Mad. 785 = 57 M. L. J. 515. 

Pi ice of trees cut by judgment-debtor as well as 
rents collected by him after date of decree in a suit for 
possession can be recovered in execution. (. Dawson 
Miller, C. J. and Jwala Prasad, J.) MAHADEO 
PRASAD SAHU t/. GAJADHAR PRASAD SAHU. 

73 I. C. 359 = 1 Pat. L. R. 145 = 

A. I. R. 1924 Pat. 362. 
~~ s - 47 ,T7 Quesfcion relating to execution—Mistake. 

Where an order of dismissal of execution case is 
made on account of mutual mistake, the order by 
consent may be re-opened. There is no authority that 
any order or proceeding can be reopened on the ground 
of mistake of fact of one of the parties to it. An execu¬ 
tion case was dismissed on the application of the decree- 
holder stating that the decree had been satisfied in full. 
Subsequently the decree-holder applied to have the 
execution proceedings re-opened on the ground that the 
decree-holder made a mistake in calculating the amount 
due to him under the decree as a result of which the 
decree-holder got much less than what he was entitled to. 

Held , that the execution proceedings could not be 
opened. It would be against all fundamental rules of 
relief on the ground of mistake to say that the mistake 
due to the negligence of one of the parties is sufficient to 
relieve him of his own agreement. (B . B. Ghose and 
Panton, JJ.) DWIJENDRA KRISHNA zl KEDAR 

Nath.^ 33 C. W. N. 739 = A. I. R. 1929 Cal. 670. 

—-Some property of decree-holder sold through 

mistake instead of judgment-debtor’s property—Remedy 
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is under S. 47 and not by a separate suit. 41 Cal. 590 ; ^dami, //.) BlHARl LAL MlTTER v. TaNUK LaL 
(P. C.), Rel. on ; A. I. R. 1922 P. C. 252, Ref. (3. B. ; MANDEK. 8 P. L. T. 28 = 97 I. C. 798 = 

Ghcsc and A’. K. Bose, JJ.) UziR A LI v. NASIMAN- j A. I. R. 1926 Pat. 397. 

nessa Bibi. 116 I. C. 634= _g 47—Question relating to execution— Oudh 

A. I. R. 1928 Cal. 865. i Laws Act. 

—S. 47- Question relating to execution—Mort--C. P. Code, S. 47— Objection to sale of ancestral 

gage. land attached in execution on ground of want of sanc- 

-Where a money decree imposing a liability on Uon as required under S. 20, Oudh Laws Act—Objection 

the defendant to pay a sum of money to the plaintiffs mus t be raised in execution proceedings for separate suit 
declares that the plaintiffs have a first charge and a lien , is barred by S. 47. 22 All. 108, Ref. ; 21 Cal. 496 

on certain immovable property of the defendant and the (p. c.), Expl. ( Stuart , C. J. and Sri vast ava, J .) 

plaintiff applies in execution proceedings for sale of the KaSHIF HUSAIN v. B. SASHADHAR SlNGH. 
property charged, the plaintiff has a right to bring the 7 q w. N. 140 = A. I.R. 1930 Oudh 256.. 

property charged to sale in execution proceedings, and it —S. 47— Question relating to execution—Partition, 
is not necessary to bring a separate suit for the sale of - — Final decree for partition — Dispute 7 e gar ding 
the property. A. I. R. 1925 Mad. 1101 and 43 Bom. 1 adjustment falls under S. 47. 

631, Foil. In such a case it is not necessary that a final Where the Commissioner went to deliver possession of 
decree should be passed for O. 34, R. 5 does not apply certain properties in terms of the final decree for parti- 
to an award decree or to a compromise decree if it is , t j on< anc j objection was put forth by one of the parties 
clear from the decree that the sale was ordered and it that there was an adjustment of the decree in contra- 
was in itself a final decree. A. I. R. 1924 Bat. 263 ; A. vention of the final decree. 

I. R. 1923 Cal. 626 and A. I. R. 1922 All. 383, Foil. Hold, that a dispute with regard to adjustment of the 


{Patkar and Murphy. JJ.) SHANKAR KONDAPPA v. 

Ganpat Shankarshet. 119 I. C. 186 = 

31 Bom. L. R. 439 = A. I. R. 1929 Bom. 227. 

-Where certain shares in a Company were pledged 

and during that period of pledge, the company issued 
fresh shares, payable out of the dividends of the old 
ones, and a suit by pledgor to redeem the old shares was 
decreed and the pledgor in execution applied for return 
of the new shares also. 

Hold, that the question whether the new shares were 
accretions to the old ones was a question within S. 47. 


decree w ith regard to possession is a dispute under S. 47 
and it must be decided by the executing Court whether 
there was such an adjustment or not. ( B. B. Chose and 

Basu , JJ.) Saberjan Bibi v. Kantari Bibi. 

116 I. C. 373 = A. I.R. 1928 Cal. 753.. 

-Partition— Decree directing payment by one 

sharer to others as compensation for excess portion— 
Payment must be enforced by execution and not by a 
separate suit. (A r eave,A. J. C.) C'HOB SlNGH v. A. 

J. Williams. 911* C. 1009= 

A. I. R. 1926 Oudh 230. 


{Mr. Ameer Ali.) MOTI LAL V. BAI MANI. 

86 I. C. 368 = 30 C. W. N. 5 = 521. A. 137= | 
27 Bom. L. R. 455 = 49 Bom. 233= i 
A. I. R. 1925 P. C. 86 = 48 M. L. J. 648 (P. C.). 

-When a person wants to have the benefit cf the 

discharge of a prior encumbrance he can only bring a 
suit on the prior encumbrance ; he cannot claim to be 
substituted for the plaintiff in the mortgage decree 
obtained by the prior encumbrancer and execute the , 
decree. Where a prior mortgagee had obtained a mort¬ 
gage decree and the plaintiff advanced money to the 
mortgagor to pay off the decree amount, for the purpose 
of getting a mortgage from him. 

Hold, that the plaintiff’s right of priority could be 
enforced only by suit and not by execution. {Dovadoss, 
J.) AVUDAI AMMAL v. CHINNA Ramasami Naick. 

82 1. C. 846 = 20 M L. W. 651= 1 
35 M. L. T. 112 = A. I. R. 1925 Mad. 129. ' 

-In a suit for sale upon a mortgage a puisne mort- , 

gagee was impleaded as a defendant. He consented to 
a decree for sale free of his mortgage on condition that 
the balance be paid to him after discharge of the prior 
mortgage. 

Hold, the decree for the sale in which the puisne 
mortgagee’s right was not reserved was binding on him 
and if duly executed, would extinguish his mortgage. 
{Oldfold and Ramesan, JJ.) S. N. RAGUNATHASAMI 
AYYANGAR 71 . S. GOPANJ RaO. 68 I. C. 667 = 

15 M. L. W. 123 = 1921 M. W. N. 732 = 
A. I. R. 1922 Mad. 307 =41 M.L.J. 547. 
—S. 47—Question relating to execution—Notice. 

-An objection under 0.21, R. 22 comes within 

S. 47 and therefore an order on such objection is open 
to second appeal. {Cuming and Chakravarti, JJ.) 

Sarada Prasad roy v. Krishna Dome. 

91 I. C. 711 = A. I. R. 1926 Cal. 639. 

-Order on question of notice under O. 21, R. 22 

is one in execution, and second appeal lies. {Das and 


-If a decree is passed in a partition suit, the 

parties thereto whether arrayed as defendants or as 
plaintiffs, are in the position ot plaintiffs, and in regard 
to properties that may be allotted they are exactly in 
the portion of decree-holders. In such a case the decree 
can be executed by any party and a separate suit for 
possession is barred by S. 47. But if the partition 
decree merely directed the separation of the shares of 
the plaintiffs in the partition suit and left the shares of 
the defendants joint amongst themselves, the defendants 
cannot execute that decree and there is nothing to pre¬ 
vent defendants from bringing a fresh suit for partition 
of the lands jointly allotted to them. {Mullick, Ag.,C.J . 
and Kulivatit Sahay, J.) HEMCHANDRA MAHTO v.. 
PREM MaHTO. 7 P. L. T. 295 = 

1925 P.H. C. C 330 = 901.0.739 = 

A. I. R. 1926 Pat. 154- 

-If the plaint properties or any of them have been 

I sold so that the partition proceedings can no longer go 
1 on. then the Court in charge of execution proceedings 
will have to decide what is proper course to follow, 
whether to direct that the parties entitled to partition 
1 should get the sale proceeds brought into Court and 
i divide them which would of course l^e the simplest way 
I of settling the matter or to relegate the parties to separate 
: suits. If the plaintiff alleges that some property has 
1 been fraudulently sold by other sharers, the question 
cannot be dealt with in execution proceedings but in a 
separate suit. {Maclcod, C. /. and Shah, J .) ELLIS 

Enas Pavloo Gharry v . Kliter Philip Gowrya. 

641. C. 490 = 46 Bom. 226 = 23 Bom. L. R.981= 

A. I. R. 1922 Bom. S80. 
—S. 47—Question relating to execution—Partition 
during suit. 

1 -In execution the decree-holder can be put in 

possession of the specific lands substituted for his share 
on partition. A. I. R. 1922 P. C. 54, Appl. (Rasa and 
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Misra, //.) GaNGA BAKSH SlNGH v. SHEO BAKSH 

Singh. 1171. c . 764 = 

A. I. E. 1929 Oudh 263. 

-The plaintiff s share was sold by the Collector 

for arrears of revenue and the plaintiff sued for setting 
aside the sale and for recovery of possession but before 
the decree was passed partition had been effected by 
the Collector in ignorance of which the decree was made. 
The plaintiff thereupon applied in execution for posses¬ 
sion of the share got under the partition. Held : the 
questions as to what were such substituted shares were 
questions which arose within the meaning of S. 47 of 
the Code of Civil Procedure, 1908, between the parties 
and related to the execution and satisfaction of the 
decree and that no separate suit was necessary. (Sir 
John Edge.) RAI BaIJNATH GOENKA v. RavaNESH- 
war Prasad Singh. 69 j q i8o = 

1922 M. W. N. 415=20 A. L. J. 650 = 
31 M. L. T. 43 = 36 C. L. J. 1 = 
26 C. W. N. 906 = 16 M. L. W. 128 = 1 Pat. 378 = 

3 Pat. L. T. 547 = 24 Bom. L. R. 974 = 
49 I. A. 139 = A. I. R. 1922 P. C. 54 = 

43 M. L. J. 124 (P. C.). 

—S. 47—Question relating to execution—Power of 
executing court. 

Judgment-debtor mortgaging property as security 
under O. 41, R. 6 (3) (c )—Bond can be enforced in exe¬ 
cution proceedings—No attachment or suit is necessary 
for realizing properties Application to enforce security 
must be made to Court passing decree appealed from. 
30 Cal. 1060 ; A. I. R. 1919 P. C. 55 and 41 Mad. 327, 

Ref. ^J)as and Wort, //.) TATA IRON AND STEEL 

co., Ltd. v. Charles Joseph Smith. 

8 Pat. 801=A. I. R. 1930 Pat. 108. 
~ -Consent decree on condition that if defendant 
deposited certain amount within certain time suit shall 
stand dismissed or else it shall stand decreed—Defen¬ 
dant depositing amount but after period fixed—Court 
declaring deposit to have retrospective effect, dismissed ' 
suit—Court’s order not being in discharge or satisfac¬ 
tion of decree was not appealable. 

Held\ further, that the Court had no power to extend 
the period of time fixed for making the deposit because, 
although, where in the progress of the suit something 
^ to be done, Court granting time can extend it under 
b. 148, still where the decree finally settles the rights of 
the parties,. the Court cannot extend time so as to 
interfere with the rights of the parties. 40 All. 579 and , 
42 All. 639, Appr. (Mukerji and Niamatullah, J J.) 
oHIam Lal v. MOTI Ram. 118 I. C. 591 = 

1929 A. L. J. 968= A. I. R. 1929 All. 666. 

Person other than judgment-debtor in possession 
■o property sold in execution—Executing Court cannot 
decide upon his title—1 he only remedy of the purchaser 
is a regular suit. (Suhrawardy and Cammiade , //.) 1 
Narayan BERA v. Jharu Mandal. ! 

1151. C. 36 = A. I. R. 1928 Cal. 792 

~~ B y an auction sale in execution of a decree the 
purchaser got proprietary right in the whole of the 
village excluding occupancy rights in the sir land, and 
he was put in possession of the proprietary rights in the 
village including the sir land. Later on, the purchaser 
lspossessed the owners of their occupancy holding of 
the said J/r land, upon which the owner applied to the 
Court which had executed the decree to restore them to 
possession of their holding. 

Held : that the Court could not grant the application 
lor possession as the decree had been completely 
•executed, as the possession of the owners as tenants was 
Jiot disturbed till the auction-purchaser actually went on 
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the land and began to cultivate it or prevented them 
from doing so. 

Held : further, that the application cannot be treated 
as a plaint under S. 47 (2), C. P. Code. ( Hallifax and 
Kotval , A.J.Cs.) LAKSH.MI NARAYAN v. SHRIDHAR. 

105 I. C. 420 = A. I.R. 1928 Nag. 100. 

--The Court transmitting a decree is not the 

Court to decide objections on the part of the judgment- 
debtor that the decree is incapable of execution or that 
execution is barred by limitation. Such objections 
should be taken before and heard and determined by 
the Court to which the decree is transmitted as the 
Court of execution. A. I. R. 1925 Ca). 213, Ref. 
(Rutledge, C. J . and Carr , /.) NACHIMAI ACHi v. 
S. N. SUBRAMANIAN CHETTY. 5 Rang. 775 = 

6 Bur. L. J. 225 = 106 I C.857 = 

A. I. R. 1928 Rang. 40. 

-Executing Court can decide if decree is a nullity 

—Such decision is within S. 47. ( Obiter ) A. I. R. 1925 
Cal. 907 (F. B.), Appr. (Dalip Singh, J.) MlR MAHO- 
MED v. SURJAN MaL & Co. 103 I. C. 673 = 

A. I. R. 1927 Lah. 651. 

-Schedule—Notifications in Burma—Order for 

payment by instalments can be passed in execution— 
The question whether such order can be so passed 
comes under S. 47. 7 L. B. R. 7l, Dist. (Carr, J.) 
Saya Hattie v. Ma Pwa Sa. 97 I. C. 1037= 

4 Rang. 247= 5 Bur. L. J. 143 = 

! _ A. I. R. 1926 Rang. 192. 

Decree for specific performance of contract for 
sale—Question of judgment-debtor damaging property 
after decree can be gone into by executing Court. 
The question with regard to waste committed by a 
judgment-debtor after the date of the decree is a ques¬ 
tion arising between the parties relating to the execu¬ 
tion discharge or satisfaction of the decree, and must 
be determined by the Court executing the decree and 
not by a separate suit. 1923 Bom. 39L Foil. (Maeleod, 

C J. and Coyajee, /.) BAI LaLBU z/. MOHANLAL 
Gokaldas J.AVERI. 89 I. C 205 = 

27 Bom,. 687 = A. I. R. 1925 Bom 385. 

~—; The decree-holder took possession of a house 
under his decree ; the house contained certain move¬ 
ables of which a list was prepared. The judgment-debtor 
complained that some more property was there in the 
house and therefore requested the executing Court to 
hold an enquiry into the matter. The executing Court 
directed him to a separate suit. 

. Hdd ' that the c o u rt ought to have held an enquiry 
into the matter itself. 19 Cal. 683 ; 1 P. L. T 558 • 38 
All. 339 ; 22 Cal. 483, Foil. (Kinkhede!A j'. C ) 
Keshori Singh v. Umrao Singh. 831, c. 1031 = 

20 N. L.R. 90 = 7 N. L. J. 151 = 

A. I. R. 1924 Nag. 246. 

—-Decree for possession—Waste by judgment- 

debtor after decree—Question is one under S 47 If 

the property has depreciated in value or been damaged 
since the decree, owing to the wilful action of the defen¬ 
dants, it is a question in execution whether defendants 
are liable to make good the loss. (Maeleod, C / 

% n iSZ mp ' / ' ) „?? RI SHRIDHAR * Sakharam 
Pad.Manna. 73 I. 0. 443 = 25 Bom. L. R. 449 = 

„ .... A. I.R. 1923 Bom. 391. 

Decree satisfied by one judgment-debtor and 
certified -Payment over again by another, under 
m.stake-Executing Court has power to refund it- 
U P. Lode, b. 4/—Execution. (Daiuson Miller, C. /. 
emd Jwala Prasad, J.) GOPAL Rai v. R A MB HAN TAN 
Rai. 65 I.C. 307 = 1 Pat. 336 = 1922 P. H C.C. 53 = 

3 P. L. T. 754 = A. I. R. 1922 Pat. 166 
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C. P. CODE, (1908), S. 47. 


C.P. CODE, (1908), S. 47—Restitution. 


—S. 47—Question relating to execution—Priority. 

-Though the sale to the defendant in execution 

of his money-decree was earlier, the later sale to the 
plaintiff in execution of his mortgage-decree, the mort¬ 
gage-decree being in existence at the time of the defend- t 
ant’s purchase, is to prevail. (Dawson Miller , Cand j 
Adami , /.) CHAMAN LAL V. KaMARUDDIN MlAN. 

67 I. C. 262 = 3 Pat. L. T. 757 = 
A. I. R. 1922 Pat. 655.! 

—S. 47—Question relating to execution—Sale pro¬ 
clamation. 

-Petition that properties should not be sold sub¬ 
ject to incumbrances as notified in sale proclamation is 
one under 3. 47. An order thereon is appealable as a 
decree. {Das and Adami , / J .) WILLIAM MALJNG 

Grant v. Surajmal Marwari. 72 1. C. 860 = 

1923P. H. C. C 76=1 Pat. L. R. 53 = 

A. I. R. 1923 Pat. 134. 

—S. 47—Question relating to execution—Satisfac¬ 
tion of decree. 

-Attachment before judgment of money in fixed 

deposit with a bank to the credit of F and M or either 
of them—In truth money belonged to M only —M pro¬ 
curing A'to execute a secuiity bond by which A’agreed 
that in the event of a decree against F and M or either 
of them, he would deposit in Court, a .sum equal to 
that attached—Secuiity bond reciting that the amount 
attached belonged only to Attachment raised in 
consequence of the security bond—Decree passed against 
F alone—Decree-holder receiving the money— M filing 
a suit for rectification of the security on the ground of 
mistake and the lepayment of the money received and 
in the alternative for damages against the decree-holder. 

Held : that the bond expressed quite accurately the 
intention of the oarties. It proved simply that the 
money provided by N was to be in truth in place and 
in stead of the money that had been attached and it in 
no way gave greater rights to S than he would have 
possessed in lespect of the money which was attached. 1 
There had been no mistake and the foundation of the 
suit failed. 

Held , further, that the order of the payment out was 
in satisfaction of the decree and that in itself precluded 
any cause of action by M. {Lord Atkin.) JULIEN 

Marret v. Mahomed Khaleel Shirazi & Sons, j 
122 I.C. 11 = 34 C.W.N. 425 = 51 C.L.J. 253= ; 
A. I. R. 1930 P.C. 86 = 58 M.L.J. 275 (P.C.). 

-Decree adjusted—Adjustment not recorded— 

Sale in execution of decree—Judgment-debtor cannot 
plead adjustment even by way of defence in suit for 
possession by decree-holder purchaser. 24 Cal. 355; j 
27 Cal. 946; 7 C.W.N. 607 ; 4 I.C. 168 = 9 C.L.J. 464 , 
and 71 I.C. 378 = A. I. R. 1922 Cal. 311 =27 C. W. N. 
280, Overruled ; 16 C. W. N. 805 and 25 Bom. 337 
(P.C.), Appr. ; 19 M.L.J. 1 ; 32 Mad. 242 and A. I. R. 
1921 Mad. 279, Doubted and not Followed. {Rankin, 
C.J., C. C. Ghose , B . B. Ghosc , Panton and Mukerji , 

//.) lakshan Chandra v. Ramdas Mandal. 

33 C.W.N. 795 = 49 C.L.J. 441 = 118 I.C. 857 = 

A.I.R. 1929 Cal. 374 (F.B.). 

-If one decree is sold in execution of another 

decree it is open to the judgment-debtor, when the pur¬ 
chaser of such decree seeks to execute that decree 
against him, to plead that the decree had been satisfied 
by him prior to its sale although the satisfaction was 
not certified according to the provisions of O. 21, R. 2. 
R. 2 (3) does not bar the plea and the Court must en¬ 
quire into under S. 47. {iVazir Hasan , A.J.C.) SURJI 
Narain Misra v. Dlaud Singh. 78 I.C. 776 = 

27 O.C. 277 = A.I.R. 1926 Oudh 225. 

- Separate suit lies if double parent is received 


by decrec-hcldcr. 

If the creditor by taking out a Darkhast recovered 
the decretal amount over again, the judgment-debtor 
can by suit recover the amount which he had paid to 
his creditor without its being certified. The fact that 
in the execution proceedings judgment-debtor failed to 
get credit for the amount does not bar the suit. {Mac- 
lcod, C. J. and Crump , J.) GANESH MAHADEV 

Sahasrabudhe v. Yeshwant Mahadev Phadke. 

95 I.C. 410 = 25 Bom. L. R. 247 = 

A. I. R. 1923 Bom. 263. 

—S. 47—Question relating to execution—Scheme. 

■ Applications in execution of a scheme of manage¬ 
ment of trust do net come under S. 47. A. I. R. 1925 
P.C. 155, Foil. {Phillips and Madhavan Nair, //.) 
ANKAYYA V. Venkataramayya. 

1926 M.W.N. 283 = 95 I.C. 5 = 

A. I. R. 1926 Mad. 666. 
—S. 47— Question relating to execution—Stay of 
execution. 

-Matters relating to stay of execution fall within 

S. 47. 33 I.C. 66 ; 39 M. 541, Folk ( Martincau , /.) 
SHANKAR Das v. KAS1URI Lal. 75 1. C. 789 = 

A. I. R. 1925 Lah. 69. 

-An order relating to the sufficiency of the secu¬ 
rity tendered as a condition cf the stay of execution 
which has been granted, is not cne which comes within 
the purview of 15. 47. 41 Cal. ICO, Fell. {Heald and 
Chari, J J.) MCGIJEE DHARSEE & CO. v. MOOL- 
LA. 88 I.C. 740 = 4 Bur. L. J. 61 = 

3 Rang. 255 = A. I. R. 1925 Rang. 225. 

-Under S. 2 read with S. 47 an erder passed by 

the execution Court is a decree only when it determines 
a question relating to the execution, discharge or satis¬ 
faction of the decree; stay of proceedings is not a 
dtciee. {Sulaiman, /.) LaCHMI NARAIN v. Brij 
Ram. 80 I.C. 39 = 5 L.R.A. Civ. 573= 

A. I. R. 1924 All. 794. 

-An order of the Trial Court directing stay of 

execution is one ielating to execution and is appeal- 
able since all questions that determine the rights and 
liabilities of the parties in the matter of the execution 
of a decree are appealable. {Lc Rossi gnol, J.) SARDAR 

Khan v. Fateh Din. 68 I.C. 751 = 

A. I. R. 1922 Lah. 480. 

-Limitation Act, S. 15 (1)—Execution may be 

stayed by injunction in proceedings ether than execution 
proceedings or by order of executing Court. Where 
a decree is stayed by injunction as to part of 
the properties and by order of the executing Court itself 
as to the rest, the decree-holder is entitled to deduct the 
time during which the injunction and the order conti¬ 
nued, the date on which the injunction was issued and 
the order was made, and the date on which the injunc¬ 
tion and the order ceased to be operative. {Meokerjee 
and Panton, //.) GOVINDA NATH CHAUDHURI v . 

Basiruddin Mandal. 64I.C. 694 = 

34 C.L.J. 163= A. I. R. 1921 Cal. 6C6. 

—S. 47—Rateable distribution. 

-Plaintiff and one defendant got decrees for 

money against the same defendant in a partition suit; 
plaintiff got his decree transferred to another Court and 
realised a certain amount in execution. Defendant 
applied for rateable distribution without transfer of his 
decree. Order on the defendant’s application is covered 
by S. 47. {Madhavan Nair , J .) AY1SA BlVI AMMAL 
v. JOKARA BlBI. 90 I.C. 869 = 22 M. L. W. 740= 
A. I. R. 1925 Mad. 1265 = 49 M. L. J. 876. 
—S. 47—Restitution. 

-Application for restitution on setting aside of 

I sale is not matter within S. 47. 2 P. L. J. 361, Ref- 
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C. P. CODE, (1908), S. 47—Restitution. 

( Fazl Ali and Dhavle , JJ.) RAM RaTAN PRASAD v 
Banarsi Lal. 122 I.C. 589 = 11 P. L. T. 156 = 

A. I. R. 1930 Pat. 280. 

-Applications under Ss. 47 and 144 are classed 

together when referred to in S. 2 of the Code and are 
obviously kindred and similar applications though there 
is a real distinction that when a decree has been actual¬ 
ly executed and the property has passed, the application 
is of the nature of an application to recover possession. 
It is in consequence of the decree passed by the appel¬ 
late Court that the application is made under 8. 144 
and it is in a sense a mere accident that because the 
decree has been fully executed, the petitioner is pre¬ 
vented from coming to the Court under 8. 47 and is 
compelled to take action under 8. 144, C. P. Code. It 
would be most inequitable that he should be penalised 
by being ^forced to stamp his application ad valorem. 
40 Mad. /80 and 41 Bom. 625, Ref.; A.I.R. 1921 Bom. 
6 'L F °U-; A.I.R. 1922 All. 223, Ref.; A I. R. 1925 All. 
13/ and A.I.R. 1925 Pat. 1, Ref. ( Harrison , /.) 

kahmat ali Shah v. Rikhi Kesh. 107 I. c. 491 = 

^ ^ A.I.R. 1928 Lah. 143. 

Only the Court which executes the decree has 
jurisdiction to restore the property to the judgment- 
debt°r—C.P. Code, S. 144. 16 Mad. 287 and 22 All. 
108, Rel. on. (Jwala Prasad , J.) RaGHUNANDAN 

Prasad v. Ghanand 8ingh. 113 I. c. 217 = 

A.I.R. 1928 Pat. 502. 

“ A defendant in a suit who had been exempted 
from the decree, filed a suit for a declaration that cer¬ 
tain pioperty which had been attached in execution of 
the decree in the other suit, did not belong to the judg¬ 
ment-debtor. At the instance of the plaintiff, a receiver 
was appointed by the Court. The suit was decreed and 
under the decree, the Receiver disposed of the property. 
The decree was reversed in appeal. 

Held, that the appointment of the Receiver must be 
deemed to have been only in the execution department 
and that in order to compel him to refund the value of 
the property no separate suit was necessary but that 
the executing Court itself had jurisdiction. (Sulaiman 
and Mukerji , //.) JWALA PRASAD v. 8HEIKH CHUT- 
TAN * 85 I.C. 161 = 6 L. R. A. Civ. 36 = 

A.I.R. 1925 All. 328. 

7 Determination of a question arising under S. 144 
will naturally relate to the execution, discharge or satis¬ 
faction of the decree either of the First Court or of the 
Appellate Court. If the First Court’s decree has been 
discharged by the Appellate Court, the question arising 
under 8. 144 will naturally be a question as to the 
discharge of the decree coming under S. 47 of the 
C. P. Code. In an appeal under S. 47 of the C. P. 
Code “ A ” was declared (reversing the lower Court’s 
order) entitled to a certain share in the sale proceeds 
realised by the decree-holder which were lying in 
Court. Subsequently the lower Court allowed also the 
claim of “ A ” for interest and damages from the date 
on which the decree-holder removed from the Court, 
the entire sale proceeds realised by him. 

Held , that the order came under S. 47, that therefore 
the B. and O. Government Notification No. 2576 L.A.-25 
of 1921 directing under S. 35 of the Court Fees Act that 
the fee chargeable on appeals from orders under C. P. 
Code, S. 47, shall be limited to the amounts chargeable 
under Sch. 2, Art. 11 of the Court Fees Act applied 
and therefore that an appeal from the Court’s order 
in the present instance need not be stamped ad valorem 
but that a stamp of R s . 4 was enough. (Jwala Pra- 

sad, j.) Sital Prasad Singh v. Jagdeo Singh. 

92 L C. 474 = 4 Pat. 294 = 7 P. L. T. 415 = 

A. I. R. 1925 Pat. 577. 


C. P. CODE, (1908), S. 47 - Scope of. 

- Recovery of land in excess of share under parti¬ 
tion decree—Final decree can be amended, and excess 
land restored without separate suit, under Ss. 47 and 
151. (Raymond and Madgavkar, A.J.Cs.) DAN- 

DUMAL V. DWARKAMAL. 

78 I. C. 1039= 19 S. L. R. 302 = 

A.I.R. 1925 Sind 126. 

* An auction-purchaser under a decree which has 
been, after confirmation of the sale, set aside as the 
result of a separate suit, can recover his purchase-money 
from the decree-holder and his remedv is by application 
under S. 47. 40 Mad. 299, 43 Mad. 107,' 19 Cal. 
683 (P. C.) Foil. ; 42 Bern. 411, not Foil. ; 44 All. 266, 
Cons., 43 All; 60, Dist. ( Lindsay , Ryes and Daniels . 

JJ.) Bindeshari Pershad Tew ari v. Badal 
Singh - 74 I. c. 873 = 21 A. L. J. 228 = 

45 All. 369 = 4 L. R. A. Civ. 161 = 
A. I. R. 1923 All. 394 (F. B.). 

~ An or(, er restoring possession to the judgment- 
debtor on the ground that the possession was given to 
the decree-holder under a misapprehension that the 
decree-holder had satisfied the condition of the decree, 
is an order within 8. 47 and is appealable as a decree. 

(Daniels , /. C.) DOR I LAL zc MT. JAMAGA. 

_. 72 ?• c 879 = A. I. R. 1923 Oudh 16.. 

1 hough applications for restitution may have to 
be brought under S. 1-14 yet they are in substance 
execution proceedings and as such cognizable by the 
executing Court. They also come under 8. 47, C. 
P. Code, and under that section suits can be treated as 
execution proceedings and proceedings as a suit. ( Pri- 
iteanx, A. J. C .) J.AMANLAL z\ RaGBA. 

67 I. C. 319 = A. I. R. 1922 Nag. 198. 

" After the decree-holder had obtained the posses¬ 
sion under the final decree for foreclosure it was set 
aside in appeal. The application of the judgment- 
debtor for compensation under S. 144, C. P. Code, was 
dismissed and he appealed against the order paying- 
o annas Court-fee in the memorandum of appeal. 

Held, that the question of compensation related to 
execution, discharge or satisfaction of the decree in 
appeal and being thus an order coming within S. 47 of 
the Code, the Court-fee of 8 annas paid on the memoran¬ 
dum of appeal to the District Judge was sufficient. 

{Drake-Brockman , /. C.) GABBA v. KANCHHEDILAL 

67 I.C. 225 = 18 N. L. R. 15. 

Q ^ A. I. R. 1922 Nag. 62 . 

—S. 47—Scope of. 

W here there is an appeal as from an order under 


q r> r* r' A • waviw UUUCI 

£>. I, r. Code, it would be difficult to bring that 
matter under S. 47 so as to allow of a second appeal. 
(B. B. Ghose and Bose , JJ.) Ran JINX SUNDARI v 

Hiralal Biswas. 33 C. W. N. 1 x 70 = 

A. X. R. 1930 Cal. 249. 

--Adverse possession-Decree for possession— 

Possession acquired without Court’s intervention is still 
to be ascribed to decree. Decree is effective qua that 
part of land over which possession has been proved 

mDo 2 }- Z 0 ’ ° n - {Shadi ^ C 

Abdul Qadir , /.) MT. INDAR DEVI v. KlRPA Ram 

31 P. L. R. 578 = A. I. R. 1930 Lah. 803.. 
——Questions relating to execution, discharge or 
satisfaction of decrees-Parties or representatives not 
only cannot raise such questions by separate suit but not 
even in separate suit except by way of defence when 
judgment-debtor was kept out of knowledge of execu¬ 
tion proceedings, until after suit was brought, by fraud 

?, eC , re fo 1 l older ° r the judgment-creditor. 34 Bom. 546- 

27 3 : 4 Ca,. 199 i A.I.R. i 9 27 Ll 106 Exp, ! j 
and Malhk, //.) Beni Madhab Raicharan. 
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C. P. CODE, (1908), S. 47— Scope of. C. P. CODE, (1908), S. 48-Bar of limitation. 


33 C. W. N. 165 = 56 Cal. 467 = 117 I. C. 558 = 

A. I. R. 1929 Cal. 247. 

-Under S. 47 there is no distinction between a 

money decree and a decree under O. 34. (Jai Lai, /.) 
MT. AISHA JOWAHIk MaL. 

A. I. R. 1929 Lah. 762. 

- Surety. 

A surety in case of arrest before judgment can apply 
for discharge under O. 38, R. 3, but a surety for due 
performance of a decree cannot be discharged. 43 Mad. 
325, Foil.; 41 Horn. 402, Ref. {Dali p Sin gh, J.) 
Aruka v. Maveli Ram. 119 I. C. 419 = 

30 P. L. R. 130= 11 L. L. J. 141 = 

A. I. R. 1929 Lah 435. 

-Execution proceedings—Orders are deemed to 

have been passed in the presence of parties—Objection 
to irregularity of such proceedings can only be taken 
either before the executing Court itself or by way of 
appeal from the order of the Court. 5 Cal. 584, Rel. 
on and 2 L.L.J. 563, Ref. (Jai Lai , /.) Pi AKA RAM 
v. SOHAWA. 109 I. C. 561 = 

A. I. R. 1928 Lah. 910. 

- Ad ami, /.—A prayer under S. 47 can be joined 

with a prayer under O. 21. R. 00 in one application. 
It is only reasonable that the executing Court should 
deal with every objection which the judgment-debtor 
puts forward in one and the same proceeding. 

Macpherson, J. —If it is necessary for the objectors 
to make an election in the first Court, that Court ought 
to put them to their election and not itself to choose 
at a late stage which of the two objections it should 
consider and which it should not consider. ( Ada/ni 
and Mac pherson, JJ.) J.AMILA KHATOON v. DaYA- 
nand THAKUR. 7 Pat. 331 = 107 I. C. 848 = 

A. I. R. 1928 Pat. 272. 

-O. 21. R. 52 does not override S. 47. A 

decree-holder obtained a decree against four judg¬ 
ment-debtors who were jointly and severally liable for a 
portion of the decree, while one of them was responsi¬ 
ble for the balance in his individual capacity. Certain 
property was attached which the decree-holder alleged 
belonged to the judgment-debtor who was individually 
liable, while the other judgment-debtors alleged that it 
belonged to them, and was liable only for that portion 
of the decree for which they were jointly and severally 
liable. The decree-holder applied for the attachment 1 
of the sale proceeds of the property, and the three ; 
judgment-debtors who were jointly and severally liable 
filed an objection. A suit was pending between the 
judgment-debtors as to the ownership of the property, 
and the executing Court held that it had no jurisdiction 
to decide the question inasmuch as a suit was pending 
and the question of title would be decided in that suit. 

Held, that the matter fell under S. 47 and the execu¬ 
ting Court must decide it. (Walsh and Bauerji, JJ.) 

Ajodhia Prasad Ram Lalv. Mahadeo Prasad, i 


, tion proceed by way of suit or appeal. ( Odgers , /.) 
PACHIAPPA C HETTY V. VENKATACHARIAR. 

90 I. C. 952 = 1926 M.W. N. 599 = 

1925 M.W.N. 577 = 
A.I.R. 1925 Mad. 1198 = 51 M.L.J. 106. 

An order passed under S. 47 should conclusively 
and finally determine the rights of the parties and 
should not be contingent upon future events alternative 
in their nature. ( Godfrey ,/.) N.K.R.R.M. CHETTY 
Firm t*. Subraya Mudaliar. 89 I.C. 300 = 

3 Rang. 132 = A. I. R. 1925 Rang. 271. 

Order in proceedings under S. 47 is decree only if it 
determines a question which parties ask court to decide 
as to their rights or liabilities and not if it decides mere¬ 
ly incidental questions of procedure. The duty of the 
Court to decide any of the questions that may arise does 
not come into existence till the parties are brought be¬ 
fore the Court or after having been served they fail to 
appear. (Dawson Miller , C.J. and Foster , J.) S.N. 

Lal Chaudhury v. Narayan Prasad. 

84 1. C. 576 = 2 Pat. LR. 222 = 
A. I. R. 1924 Pat. 683. 
-A wide construction should be put upon the pro¬ 
visions of the Act with regard to introducing parties by 
devolution and of the desirability of ascertaining all 
possible points in execution proceedings without a fresh 
suit. But that which should in reality form the basis 
of an independent suit against a separate party for some 
1 act done by himself cannot be introduced as a question 
to be tried in execution proceedings in another suit. 

, (Lord Philli more.) MaNINDRA CHANDRA NANDI 

v. RAMKUMAR LaL. 68 1.0.973 = 

31 M. L. T. 131 = 49 I.A. 220 = 1 Pat. 581 = 
24 Bom. L.R. 1251 = 27 C.W.N. 29 = 36 C.L.J. 542 = 

20 A.L.J. 988 = 16 M.L.W. 905 = 4 Pat. L. T. 1 = 
4 L.R. C. P. 1 = A. I. R. 1922 P. C. 304 = 

1 42 M L.J. 589 (P.C.). 

-0. 21, R. 2 does not in any way limit or affect the 

l operation of S. 47 and does not prevent the Court from 
deciding any question out of the execution of the decree. 
7 L.B.R. 367, Foil. ( Rutledge , /.) P.R.P.L. CHETTY 
Firm v. G. Lou Po\v. 70 I. C. 859 = 

A. I. R. 1922 L.B. 31 = 1 Bur. L. J. 43, 

--Applications for the execution of a decree are 

proceedings in the suit itself. 26 Bom, 109 and 22 I. A. 
44. Foil, ( Kincaid , J C. and Kemp, A.J.C. JUMNO- 
MAL v. GURDINOMAL. 83 I. C. 913 = 

17 S. L R. 211 = A. I. R. 1921 Sind 61. 

—S. 48. 

Bar of limitation. 

Fraud. 

Interpretation of. 

Scope., 

Starting point. 

Miscellaneous. 

—S. 48—Bar of limitation. 


102 I. C. 179 — A. I. R. 1927 All. 574. - Execution application — Continuation of a prior 

-Every payment on account of a debt is perfectly application — Test. 

lawful payment irrespective of its effect upon the other D was the zamindar and C was patnidar of a certain 
creditors. 26 Mad. 792, Foil. (Jackson, J.) V. 1 lot. In 1893 D sold the zemindari to B . D then obtain- 


CHINNAMALU v. C. K. MENON. 100 I. C. 24 = 

A. I. R. 1927 Mad. 625. 

-Art. 138 of Limitation Act cannot override the 

provisions of S. 47 of C.P. Code. (Chatterjea, Ag. C.J., 
Walmsley, Cuming, Page and Chakravarti , JJ.) 

Kailash Chandra Tarafdar v. Gopal Chandra 
Poddar. 53 Cal. 781 =43 C. L. J. 345 = 

30 C. W. N. 649 = 95 I. C. 494 = 
A. I. R. 1926 Cal. 798. (F.B.). 

-The procedure under S. 47 and under R. 103 are 

not cumulative and the aggrieved party cannot at his op¬ 


ed a decree in 1896 against C for rent up to date of 
sale. B also sued C for subsequent arrears of rent. F y 
a darpatnidar paid C*s due and obtained possession. In 
May 1908. D applied for execution against the patnidar 
and got it attached and sold. The sale was ultimately 
set aside in February 1911. In January 1915, D again 
applied for execution requesting to convert rent decree 
into money decree. Execution was alleged to be barred 
by limitation. On 19th March 1917. the decree-holders 
on the footing of the decree being merely a money-dec 
ree applied for attachment of other properties belonging 
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CJ. P. CODE, (1908), S. 48—Bar of limitation 

to C. On 23rd November 1918, the decree-holders again 
on the footing of the decree being a money decree ap¬ 
plied for and obtained an order that certain personal 
properties of another purchaser of the patni might be 
attached and sold and from such sale proceeds their 
claim be satisfied. The last application to attach patni 
was on 2nd December 1922. 

Held , that the applications of 22nd January 1915, 
19th March 1917 and 23rd November 1918 were essen¬ 
tially different in character from the application of 9th 
May 1908. D had abandoned the application of 9th 
May 1908 which proceeded on the footing that his de¬ 
cree created a charge on the tenure. The combined 
•effect of these previous applications marked such sub¬ 
stantial departures from the original application of 
9th May 1908 as to make it impossible to hold that the 
application of 2nd December 1922 was a continuation of 
the application of 9th May 1908. 1926 Pat. 748, affirm¬ 
ed. ( Sir Binad Mitten') MAHARAJ BAHADUR SlNGH 
v. A.H. FORBES. 116 1.0. 268 = 33 C. W. N. 977 = 

30 M.L.W.407 = 31 Bom. L. R. 1383 = 
50 C. L. J. 345=10 P.L. T. 807 = 
A. I. R. 1929 P.C. 209 = 57 M.L. J. 184. 
-Execution applications by decree-holder subse¬ 
quent to appointment of receiver for execution of the 
decree are valid for purposes of saving limitation. (Pat- 
kar and Murphy. JJ.) NADIRSHAW JaMSHEDJI 
v. PURSHOTTAMDAS GANPATDAS. 118 I. C. 694 = 
31 Bom. L. R. 320 = A. I. R. 1929 Bom, 279 

' Compromise entered into during execution pro¬ 
ceedings by which part of claim was given up and part 
agreed to be paid in instalment—If default in payment 
on specified date decree-holder entitled to execute for 
whole—Application for execution made on default — 
Application filed for execution of substituted decree 
held not barred under S. 48. (B . B. Ghose and S. K. 
•Ghost’ y jj.) Hridoy Mohan v. Khagendra Nath. 

34 C. W. N.213 = A. I. R. 1929 Cal. 687. 

Application for attachment allowed to be decided 

ex parte even after noticc~Plea of twelve years' bar in 
■appeal. 

Where even after the notice of a petition filed bv the 
judgment-creditor for the attachment of properties is 
duly served, the judgment-debtor allows the petition to 
be heard and order made partey he cannot ask for a 
review of the order, neither can he, in appeal, for the 
first time raise the plea that the application for execu¬ 
tion, being after the expiration of twelve years from the 
date of decree sought to be executed cannot be enter¬ 
tained in accordance with S. 48 (1). A.I.R. 1921 P.C. 23- 
A.I.R 1924 Mad. 1 (F.B.) ; A. I. R. 1924 Mad. 673, 
Rel. on. (Waller and Cornish, J J.) VENKATALJN- ! 
•GAMA V. DHANARAJ GlRJI. 

A. I. R. 1929 Mad. 826. 

-Where a decree was passed on 25th April 1911 

and the decree-holder having applied for its transmis¬ 
sion without prayer for execution, to another Munsiff’s 
C ° urt on l9th April 1923 again applied on 20th April 
1923 for its execution to that another Court on 20th 
April 1923 and had his application dismissed being then 
imcompetent as the transmission orders had not been 
received, applied for its restoration on 30th July 1923. 

Held, that the application of 30th Juiy 1923 cannot 
be regarded as a continuation of the application of 19th 
April 1923 which was in time, as the latter was not 
strLtly an execution apDlication and hence was time 
16 c al. 744 ; 22 Cal. 921 ; 35 Bom. 103 ; 34 
AH. 396.and A.I.R. 1926 All. 93, Rel. on ; A.I.R. 1924 
Pat. 120, Dist. (Venkatasubba Rao, J.) ANKINEDU 
Prasad Z/. M. JAGAYYA. 1929. M W. N. 633 = 

120 I. C. 369 = AI.R. 1929 Mad. 745. 

D. D.—VOL. 1—95 


C. P. CODE, (1908), S. 48—Bar of limitation. 

Solenama instalment deciee passed in a mort¬ 
gage suit in 1909 authorising decree-holder to realize 
whole amount in case of default—Final decree w'as pass¬ 
ed in 1911—Personal decree passed under O. 34, R. 6 
in 1920—Execution application in 1925 — Application 
was held to be time barred and personal decree not 
necessary, 1917 P.C. 85, Rel. on. (B. B. Ghose and 
Garlick, JJ.) HARIPADU DUiTA v. S.ASHl BHU' 
SAN. 48 C. L. J. 102 = 1141. C. 792 = 

A.I. R. 1928 Cal. 668. 

- Petition beyond 12 years of decree praying to 

continue an execution case filed 3 years before and for 
other new reliefs~New reliefs constitute a fresh peti¬ 
tion and are barred. 

Where an application for execution was made within 
three years of the previous execution proceedings for 
rateable distribution but after 12 years from the decree, 
wherein the decree-holder asked that the heir of the 
judgment-debtor should be brought on the record and 
that notice should go to him under the provisions of O. 
21, R. 22, and further asked that the amount due should 
! he realized by the attachment and sale of the judgment- 
debtor’s moveables and that the petition should be put 
up with the records of the previous execution cases and 
that execution proceedings might be carried on in con¬ 
tinuation thereof. 

Held, that the proceedings should be treated as an 
application in continuation of the previous execution 
cases aud prayer to bring the heir on the record and 
issuing notice to him would not make it a new' appli¬ 
cation, but the application, in so far as it sought to at¬ 
tach the moveables, was a new application for execution 
within the provisions of S.48 and was clearly barred by 
time. (Graves and Graham, JJ.) SULTAN HaSaN 
Mirza v. Srimati Nanki Bibi. 

A.I. R. 1928 Cal. 241. 

-Execution application pending fora long time 

due to no fault of decree-holder—Another application 
filed to supplement list of properties to be attached 12 
years after date of decree—Second application is in 
substance a fresh execution application and is barred by 
time. A. I. R. 1924 Cal. 131, Rel. on; 27 C. L. J. 398; 

A. I. R. 1923 Pat. 224; A. I. R. 1924 Pat. 20; and 
A. I. R. 1925 Mad. 781, Dist. (Tekchand and Bhide , 
JJ.) Ram Ratan v. Datar Kaur. 120 I. c. 622= 

A. I. R. 1928 Lah. 808. 

Where all that is implicitly decided is that a pre¬ 
vious execution petition was not barred by the 12 years 
rule, that decision cannot for ever remove the operation 
of S. 48 out of the way of all future execution petitions. 
(Wallace and Madhavan Hair, J J.) DAKSHINA- 
MURTHY PlLLAI v. VEDAMURTHY MUDALIAR. 

103 I. c. 311 = A. I. R. 1927 Mad. 842= 

53 M. L. J. 440. 

--Execution application filed within limitation but 

arrested without fault of decree-holder—Application to 

continue the execution made beyond limitation—Latter 
application is merely ancillary to first and is not barred 
18 All. 482 (F.B.); 33 All. 5l7 (F. B.), Expl’ 
(Kanhaiyalal and Boys, JJ.) GlRIDHARILAL v. R AM 
CHARAN LAL. 24 A. L. J. 437 = 94 I. C. 613 = 

A. I. R. 1926 All. 331. 

- Decree passed under old C. P. Code (1882)— 

Execution sought after 1908— Bar of 12 years in S. 48 
applies. 

Where a decree was passed at a time when the old 
C. P. Code of 1882 was in force but the application for 
execution of it is made at a time when the new' Code 
of 1908 is in force, the law' of procedure and limitation 
applicable to an application for execution w’ould be the 
law actually in force at the time when the application is 





1507 


DECENNIAL DIGEST, 1921—1930. 


1508 


C. P. CODE, (1908), S. 48—Bar of limitation. 

• ^ ^ « 

made, and such application is governed by the bar of 12 
years contained in S. 48. C. P. Code. 52 All. 499, Lxpl. 
and Dist. (Lindsay and Suleiman* JJ.) MT. BEGAM 
Sultan v. Sarvi Begam. 901. C. 274 = 

48 All 121 = 23 A. L. J. 977 = 6 L. R. A. Civ. 582 = 

A. I. R. 1926 All. 93. 

- Defendant not patty to appeal—Decree against 

him cannot be executed beyond 12 years of trial Court 

decree. _ . , 

A decree of the trial Court does not merge in the 

decree of the appellate Court where the particular defend¬ 
ant against whom decree is sought to be executed was 
not a party to the appeal and as such no order could 
have been made as against him by the appellate Court 
by its decree. Therefore, under the pro\isions of S. 48 
an application 1 or execution made more than 1 2 years 
after the decree of the trial Court is barred against the 
said defendant. 20 C. W. N. 1/8, Dist. (Ncwbottld 
and B. B. G/iose , //.) AMIR ALI v. HAR1SH 
Chandra. 95 I. C. 257 = 30 C. W. N. 306 = 


C. P. CODE, (1908), S. 48—Interpretation of. 

includes not merely deceit, but also, except with reference 
to contract, includes circumvention. A. I. R. 1922 All. 
145, Foil. (Mukerji and Ashworth , //.) AMBIKa 
Nath v. Ram Raj Tewari. 25 A. L. J. 842 = 

103 I. C. 277 = A. I. R. 1927 All. 668. 

--The term fraud is used in wider sense than in 

English law—Locking house, evading arrest or payment 
or fictitious transfer is fraud. So also is a fictitious 
transfer of property to defeat or delay execution cf a 
decree that may be passed against the judgment debtor. 
Ordinarily two things are essential for execution of a 
decree for money. Either the property of the judgment- 
debtor must be available or the person of the judgment- 
debtor must be available for arrest. Conduct is the 
best proof of intention. ( Kinkhcdc . A. J. C .) 

Kharrulla v. Seth Dhanrupmal. 80 I. C. 905 = 

22 N. L. R. 67 = A. I. R. 1925 Nag. 82. 
•-Evasion by judgment-debtor of arrest when able 


and B B Ghose , JJ.) AMIR ALI v. HAR1SH to pay is fraud and extends limitation. (Phillips and 
Chandra 95 I. C. 257 = 30 C. W. N. 306= Odgers* JJ.) RAMANATHAN Chf/ITIAR v. MOHI- 

' A. I. R. 1926 Cal. 664. deen Sahib. 80I.C. 731 = 20 M. L. W. 475 = 

-Decree directing recovery of money from A on 1924 M * W - N - 745 = A. I. R. 1924IVIad. 836 = 

failure to recover from //—Execution against A is bar- 

red after 12 years from date of decree. (Phillips and -An intentional avoiding by the judgment-debtor 

Devadoss, JJ.; Wallace, J, contra )—40 Mad. 989 (F.B.), ; of arrest under a warrant by the decree-holder to avoid 
considered as overruled in 22 C. W. N. 145 (P. C.) j payment of decretal amount amounts to fraud and gives 

Wallace , J. _In a case like this the decree-holder’s a fresh start to the period of limitation. (Abdur Rahim 

remedy against the former party accrues not on the date and Odgers , JJ.) AYYAVU v. SOMASUNDARAM 
of the decree but on the date of the failure of the other \ CHET7IAR. 12 L. 17V. 710 60 I.C. 630 = 

party to satisfy the decree, which date must be fixed by 1920 M. W. N. 788. 

an order of Court, and limitation begins to run in res- —S. 48—Interpretation of. 

pect of that remedy from the date of that order. Such -Application for execution by decree-holder in 

order would have the effect of a fresh decree directing 1920—Objection raised by judgment-debtor—Attach- 

the payment of money by the second party to be made ; ment ordered to continue but sale stayed until disposal 
from the date of its order, and S. 48 would apply to it 1 of appeal by judgment-debtor—Appeal disposed of in 
as such; that is, 12 years’ limitation for the relief against j 1928—In March 1928 order passed that no application 
the second party will run from the date of such an order, j being made by decree-holder, that record be consigned 
(Phillips I on difference between Devadoss and Wallace* | to record room but attachment was to continue—Order 


jj.) Shuja Ulmulk Bahadur v. Umir-ul- 
Umira Bahadur. 48 Mad. 846= j 

1926 M. W. N. 213 = 911. C. 597 = 
A. I. R. 1926 Mad. 20 = 49 M.L.J. 498. 

-The parties to an execution agreed that the de¬ 
cretal amount sbould be paid by instalments, and the 
Court accepted the compromise and consequently passed 
an order striking off the execution proceedings. , 

Held* that the Court, when accepting the request of j 
the parties, intended that the decretal amount should be j 
payable by instalments, that S. 48 ( b) of the new ' 
Code applied and the order which it passed was in 
essence and substance one made under S. 210 of the 
Civil Procedure Code (1882) which extended the period ( 
of limitation, {Shadi Lai* C. J. and F for de* J.) | 
B \NAR8i Das v. Ramzan. 73 I. C. 671 = 

A. I. R. 1923 Lah. 381. j 

-Property attached in execution of decrees of two 

Courts higher and lower—Proceedings in lower Courts 
stopped—Application thereafter to Higher Court for I 
rateable distribution is a continuation of the lower 
Court proceeding and is not barred by S. 48. 21 I. C I 

923, Ref. to. ( Odgers , J.) VENTALA VERRARAZU ! 

V. Kuruvella Subbarayadu. 64 I. C. 493 = 

15 M. W. N. 245= 1921 M.W.N. 507 = 
A. I. R. 1922 Mad. 3 = 41 M. L. J. 378. 
—S. 48—Fraud. 

-Fraud or force by one of several judgment-debtors 

in preventing execution—Extension can be granted only 
as against him. 38 Mad. 419, Foil. ( Percival* J. C. | 
and Wild , A. J. C.) JHAMANDAS NFBHOMAD v. 

DHARAMDAS. A. I. R. 1930 Sind. 218. 

-Per Ashworth , J. —Fraud as used in S. 48 


held not to have dismissed application for execution but 
merely to have postponed execution—S. 48 held not 
applicable—Later application by decree-holder held to 
be made io continue pending proceedings. 3 M. L. W. 
601; A. I. R. 1922 All. 62; A. I. R. 1926 All. 734 and 
107 I. C. 574, Rev. 38 Cal. 482.; 41 All. 157; A. I. R. 
1922 Lah. 108 and A. I. R. 1924 Eah. 645, Dist. 
(Jai Lai * J.) DHANPAT RAI v. ALLIANCE BANK OF 

Simla, Ltd. 123 I.C. 113 = 31 P. L. R. 321 = 

A. I. R. 1930 Lah. 647. 

-S. 48 cannot override S. 7, Lim. Act, and does 

not, therefore, imDly that running of time will not be 
suspended against minor—Limitation Act, S.7 .{Wallace 
and Madhavan Hair, J J.) MANNARSWAMI AYYAR 
v. RaMaSWAMI NAYAKAN. 1929 M. W.N. 158 = 

30 M. L. W. 361 = 119 I. C. 39 = 
A. I. R. 1929 Mad. 394. 

-To the decision of a question under S. 48. the 

fact of minority is wholly irrelevant. {Wallace and 
Mad hero an Nair* J J.) MANNARSWAMI AYYAR v. 
RAMASWAMI NAYAKAN. 1929 M. W. N. 168 = 

SOM. L. W. S61= 119 I. C. 39 = 
A. I. R. 1929 Mad. S94. 

- Limitation Act* A. 15 {obiter). 

Section 48, C. P. Code, is not controlled by S. 15, 
Lim. Act, and the only exception to sub-S. (1) is that 
contained in sub-S. (2) {obiter). {Kulwant Sahay and 
Macpherson * //.) KlRTYANAND V. PiRTHICHANP. 

120 I. C. 315 = A. I R. 1929 Pat. 597. 

-Section 15. Lim. Act applies only to the periods 

prescribed in the Schedule to that Act and does not 
anply to the period of limitation prescribed by S 48, 
C. P. Code. 45 Mad. 785, Foil. {Wallace and 
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Tiruvenkata Chartar , //.) TaNDAVAMURTI v. 
Durgamba. 113 I. C. 260 = A.I.R. 1928 Mad. 1154. 

-An order for mesne profits is not an order for 

the payment of money on a certain date within the 
meaning of O. 48 (1) {b): A. I. R. 1926 Mad. 954 and 
A. I. R. 1926 Mad. 20* Diss. from: 40 Mad. 989 (F.B.), 
Foil. {Wallace and Madhavan Nair, J J.) DaKSHINA- 
MURTHY PILLAI V. VEDAMURTHY MUDALIAR. 

103 I. C. 311 = A. I. R. 1927 Mad. 842 = 

53 M. L. J. 440. 

- Limitation Act, Arts. 181,182— Date of decree 

means the date when the decree becomes executable. 

A compromise decree provided that the money should 
be payable without interest within six months and that 
if no such payment was made, the decree-holder should 
be entitled to recover his money with interest at Re. 1 
per mensem from the date of decree. Held , that the 
decree did not become capable of execution till a default 
had been made by the judgment-debtor to pay the decre¬ 
tal money within the period allowed and whether Art. 
181 or 182 (7) was applied, the time would not com¬ 
mence to run till after the expiry of that period. (19 
A. L. J. 26 (P. C.) and 40 Mad. 989, Foil.) {Kanhaiya 
Lai, J.) SURAJMAN CHAUBE v. ANJORE SHUKAL. 

79 I. C. 605 = 46 All. 73 = 21 A. L. J. 861 = 
4 L. R. A. Civ. 591 = A. I.R. 1924 All. 263 (b). 

-The prohibition against the execution of decrees 

more than 12 years old contained in S. 48, C. P. Code. 
(1908) is not controlled by S. 15, Limitation Act (1908). 
{Spencer and Ramesam, J /.) SUBBARAYAN v. NATA- 
RAJAN. 16 M. L W. 68 = 1922 Mad. W. N. 424 = 
31 M. L. T. 140 = 70 I. C. 396 = 45 Mad. 785 = 
A. I. R. 1922 Mad. 268 = 43 M. L. J. 168. 

- “Period of Limitation ”—Meaning of. 

The phrase “period of limitations” can be used in two 
senses (1) a strict and (2) a loose sense. In the strict 
sense it means such a period that a proceeding to which 
it is sought to be applied will be in time, if filed within 
the period, and beyond time, if filed after it. Ss. 3, 5 
and 7 to 25 of the Limitation Act, 1908, apply only to 
“periods of limitation” in the strict sense such as those 
prescribed by the schedules to that Act and not to 
periods of limitation in the loose sense such as that pre¬ 
scribed by S. 48 of the C. P. Code. In the loose sense 
it means a secondary period which applies as a further 
check to an application or suit which is found not want¬ 
ing when the primary or strict period of limitation is 
applied. S. 48, C.P. Code of 1908, for example prescribes 
a period of limitation in the loose sense. {Spencer and 
Ramesam , //.) SUBBARAYAN v. NATARAJAN. 

16 M. L. W. 68 = 
1922 M. W. N. 424 = 31 M. L. T. 140 = 

70 1. C 396 = 45 M. 785 = 
A. I. R. 1922 Mad. 268 = 43 M. L. J. 168. 

- -Retrospective effect. 

S. 48 as retrospective effect in regard to decree passed 
prior to the coming into force of the new Code. 32 All 
499 not Foil. 40 Cal. 704 Foil. • (Case Law dis¬ 
cussed.) ( Macleod, C. J. and Fawcett , J.) GOPALDAS 
GanpatdaS V. Tribhowan. 45 Bom. 365 = 

59 I. C. 790 = A. I. R. 1921 Bom. 40. 

Subsequent order directing payment in S. 48, Cl. 
(0), means a subsequent order made by the Court, 
which made the decree acting as that Court and not an 
order of a Court executing a decree. {Coutts and 
Adami , JJ.) GOBARDHAN PRASAD v. BlSHUNATH 

Prasad. -2P.lt. 80=A. I. R. 1921 Pat. 340. 
—S. 48—Scope. 

— .When S. 48 (2) is available. 

In order to succeed under S. 48 (2) the decree-holder 
must prove that he was prevented from executing the 


C. P. CODE, (1908), S. 48j^^|pgpoifcti*« .1 "0 - 

decree by reason of fraud or force on fhe part of the 
judgment-debtor, but where the CouSfae\-eljRefuses t o 
I 8 ive permission to proceed against the properties of the 
judgment debtor in the hands of a Receiver, and it is 
open to the decree-holder to proceed either against the 
person or other properties of the judgment-debtor or 
! surety and he does not execute the decree against either 
of them within 12 years, S. 48 (2) is of no help and sub- 
S. 1 has its operation. {Kulwant So hay and Macpher- 
son, //.) KiKTYANAND v. PlRTHICHAND. 

120 I. C. 315 = A. I. R. 1929 Pat. 597. 

-- Applies only to Fresh Petitions. 

S. 48, C. P. Code, applies to a fresh application for 
execution of the decree which is put in after the expira¬ 
tion of 12 years from the date of the decree. The sec¬ 
tion does not apply if the previous application for exe¬ 
cution should be treated as rightly amended while it was 
pending though the amendment was ordered after the 
expiry of tne 12 years. The application for amendment 
though made after 12 years from the date of the decree 
is not as such ultra vires. But if the amendment cannot 

, be allowed and the application for amendment was in 

substance a fresh application for the execution of the 
decree then it will be clearly barred under S. 48 
Whether the amendment can or cannot be allowed 
depends upon the circumstances of each case and is dis¬ 
cretionary with the Court. While exercising this dis¬ 
cretion the Court should not allow the statutory provi¬ 
sions of S. 48 to be evaded. 27 M. L. J. 25 and A. I. R’i 
1927 Mad. 32/, not Appr. {Wallace and Thiruvenkata 
Chanar , //.) TaNDaVaMURTY v. DURGAMBA. 

113 I. C. 260 = A.I.R. 1928 Mad. 1154. 

| - Retrospective effect. 

S. 48 of the C. P. Code, has retrospective effect, and 
governs an applicaton for the execution of a mortgage 
decree passed before the new Code came into force 22 
Bom. L. R. 1420, Rel. on. {Macleod, C. J.' and 
Crump, J.) GULABRAO YESHWANT HaRPHALE v. 

Magan Ghelabhai Gujarathi. 87 I c 769 = 

27 Bom. L. R. 461 = A. I. R. 1925 Bo/m, 320. 

Does not bar proof in insolvency. 

S. 48 deals only with execution and lays down that no 
order for execution of the decree shall be made upon an 

application presented after the expiration of 12 years 

from certain dates, but it does not mean that a decree 
more than 12 years old is not proveable in insolvency 
proceedings. {Oldfield and Venkatasubba Rao, //.) 
SlVASUBRAMANIA PILLAI v. THEETHIPPA PlLLAI 

75 I. 0. 572 = 18 M. L. W. 636 = 
1923 M.W.N. 895 = 47 M. 120 = 

A. I. R. 1924 Mad. 163 = 45 M. L. J. 166. 

- Fraud—Frivolous and futile objections. 

Where the execution of decree has been obstructed 
by frivolous objections on the part of the judgment 
debtors, the decree-holders are entitled to the advantage 
of S. 48, C. P. Code. {Piggot and Walsh, //.) LALTA 
PRASAD v. SURAJ KUMAR. 

651. C. 877 = 44 All. 319 = 20 A. L. J. 185 = 

0 „ A. I. R. 1922 All. 145. 

—S. 48—Starting point. 

--Decree-holder in partition suit directed to make 

certain payments as condition piecedent to his getting 
possession of certain properties—He should have made 
application »to deposit money within three years of 
decree. {Murphy and Broomfield, //.) MAN A MAN- 
SARAM SHET v. SHRIDHAR KESHAV NAIK. 

A. I. R. 1930 Bom 503. 

- Date of decree. 

S. 48 means that no execution petition can be put in 
after 12 years of the date of the decree, the date being 
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the date prescribed under R. 7, O. 20. Where, there¬ 
fore, the decree directs that mesne profits should be as¬ 
certained in execution, limitation runs from the date of 
decree and not from the date when mesne profits are 
ascertained. A. I. K. 1921P. C. 31 (P. C.) ancl22C 
W. N. 145. Foil. {Wallace and Madhavan Nair, JJ.) 

DAKSHINAMURTHY PlLLAI 7'. VEDAMURTHY MUDA- 

103 I. C. 311 — 
A. I. E. 1927 Mad. 842 = 53 M. L. J. 440. 

- Petition to transfer different from one to execute. 

An application for execution is of an entiiely different 
nature from the application for the transfer of the 
decree to another Court and therefore the former can .n 
no sense be treated as one in continuation of the latter 
application. 34 All. 396 , Rel. on : 26 All 361 and 4 
A.L.J. 405, Dist. {Sulaiman, J.) bUKI.A ( HOU- 

DHARl n. HARBANSDEO. ^ ^ R 

- Non-appeal able decree—Date of decree is the 


starting point. 

Where an appellate decree either affirms, modifies or 
reverses the decree of the trial Court, the period of limi¬ 
tation will begin from the date of the decree of the 
appellate Court ; but where an appeal does not lie, e. g., 
from a decree passed from an award, but an appeal is 
preferred and dismissed as no appeal lay, the order of 
dismissal is not a decree affirming the decree of the tna 

Court and therefore time runs from the date_of trial 

Court’s decree. 32 All. 136 and 43 All. 403, Dist., 
36 All. 350 (P. C.) and A. I. R. 1922 P. C. 187, Foil. 

{Dalai and Boys, Jj.) SaHU NaNDLAL t/. SAHU 

DHARAM Kirti. 48 All. 377 =24 A. L. J. 465- 

94 I. C. 961 = A. I. R. 1926 All. 440. 

—-Subsequent order may be by transferee Court 

A. I. R. 1925 Rom. 503, Foil. {Jailal, J.) FIELDING 

v. JANKIDAS & SONS. 95 I.C. 243- 

A.I.R. 1926 Lah. 465. 


-Combined order for relief against property and 

person passed—Time runs from the date of decree in ab¬ 
sence of fresh order in execution, for execution against 
the person. If an order is passed after the property had 
been sold that, for the balance other properties of the 
mortgagors should be proceeded against, an application 
filed within 12 years of that order would be in time. 22 
C. W. N. 145 (P. C\), Rel. on. ( Devadoss, and Waller , 
//.) SWAMINATHA v THIAGARaJASWAMI. 

50 M. 5 = 23M.L.W. 26=1926 M.W.N. 140 = 

92 I. C. 846 = A. I. R. 1926 Mad. 954 = 

52 M. L. J. 256. 

-The question whether an application for execu¬ 
tion of a decree is a new application or a revival or con¬ 
tinuation of an old one is a question of substance and 
not of form. The words “ subsequent order ” in sub- 
S. 1 {b) refer to the particular order permitted to be 
passed for instalment under O. 20, R. 11 (2) within six 
months of the passing of the decree under Art. 175 of 
the Limitation Act. 40 A. 198. 48 M. 846, Foil. The 
word “ fraud ” in sub-S. 2 (<i) should not be interpret¬ 
ed in a narrow sense. Any action of the judgment- 
debtor which puts off the decree-holder from executing 
his decree at once should be taken as fraud if the result 
thereof is to bar the execution of the decree under the 
twelve years’ rule. 44 A. 319, Foil. {Dalai. J.) 
Gobardhan Das v. Dau Dayal. 124 I. C. 43. 

- -Time allenved for payment of balance is a new 

starting point. 

The words “any subsequent order ” must not be 
limited as if the w’ords “ by the Court which passed the 
decree ” were there, but mean any order made by a 
competent Court, and an order made by a Court execut¬ 
ing a decree allowing a judgment-debtor time to pay up 


C. P. CODE, (1908), S. 48—Starting point. 

the balance of the decretal money by instalments is a 
subsequent order within the meaning of S. 48, and gives 
a fresh period to the decree-holder to execute his decree. 

40 All. 198, Diss. from. ( Macleod, C. J. and Coyajee 
J.) D. S. apte v. Tirmal Hanmant Savnur. 

88 1. C. 949 = 27 Bom. L.R. 961 = 49 Bom. 695 = 

A. I.R. 1925 Bom. 603. 

-Mortgage decree for sale of properties and for 

recovery of balance from mortgagor’s person—Limita¬ 
tion for execution of latter part of decree runs from date 
of decree. {Odgcrs, J.) SAMINATHA ODAYAR v. THIA- 

garajaswami Odyar. 82I.C.827= 

A. I. R. 1926 Mad. 331. 

- Step-in aid starts new point. 

An application to summon the Patwari to take evi¬ 
dence for rectification of the area of property to be sold 
was held to be a step-in-aid as without such an applica¬ 
tion the Court would not have summoned the Patwari 
and there would have been no means to rectify the area 
of the property to be sold as required by the Collector. 
A. I. R. 1922 A. 432, Foil. It is not the application for 
execution alone which saves limitation. Any other 
application which may lie taken to be a step-in-aid of 
execution will also start a fresh period of limitation so 
long as the execution is not barred under S. 48. {Dalai, 

A. j. C.) Mathura Singh v. Kandhai Pathak. 

74 I. C. 816 = A. I. R. 1924 Oudb 177. 

-Appeal against some defendants—-Limitation for 

execution against others will run only from date of ori¬ 
ginal decree. {Macleod, C. J. and Crump, J.) KAL- 
YANCHAND LALACHAND7'. Bhogilal Jayachand. 

73 I. .C 310 = 25 Bom. L. R. 371 = 

A. I. R. 1923 Bom. 400. 

-- Arrangement to pay in instalment r gives no fresh 

starting point. 

An order under this section must be made by the 
Court which made that decree and acting as the Court 
(40 All. 198, Foil.). An arrangement entered into to 
pay a decree by instalments and sanctioned by the Court 
executing the decree does not alter the original decree nor 
does it give a fresh starting point for limitation. {Broad¬ 
way, /.) H. JlNVAN BAKSH V. MUBINUL HAQ. 

73 I. C. 794 = A. I. R. 1923 Lab. 678. 

- Date of decree of executable decree is the starting 

point. 

When a deciee nisi is passed under the provisions of 
the Dekkhan Agriculturists’ Relief Act, there is no 
necessity to apply to the Court to have the decree made 
absolute. The decree-holder should apply for execution 
at once, and the application to have the decree made 
absolute would at the best be considered as a step-in-aid 
of execution, so that the order of the Court cannot be 
treated as a decree which would form a first starting 
point for the period of twelve years allowed by S. 48 of 
the C. P. Code. {Macleod C.J. and Shah, J.) HlRA- 
CHAND KHEMCHAND GUJAR 7*. ABA LALA PATIL. 

67 I. C. 153 = 24 Bom. L. R. 269 = 
46 Bom. 761 = A. I. R. 1922 Bom. 95. 

- Appeal—Date of appellate decree is the starting 

point. 

Where though the plaintiff’s claim was decreed in 
full, the plaintiff appealed by reason of certain remarks 
in the judgment but the appeal was dismissed as not 
competent. Held, the 12 years period of limitation 
must be calculated from the dismissal of the appeal. 
{Piggott and Walsh % JJ.) RUPNARAIN v. SHEO 
PRAKASH. 61 I. C. 129 = 43 All. 406 = 

19 A. L J. 159 = A. I. R. 1921 All. 134. 

- Mortgage decree . 

Where a decree in a mortgage suit directed that the 
available proceeds of the sale to be held thereunder be 
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C. P. CODE, (1908), S 48—Starting point. 

paid in satisfaction of the decretal debt, but that if the 
amount due to the plaintiff was not satisfied by the sale 
of the mortgaged properties, the balance be realised from 
the other propeity and person of the defendant. 

Held , that the period of limitation applicable runs 
not from the date of the sale of the mortgaged property 
but from the date of the decree as fixed by Order 20, 
Ruled. Consequently the term of 12 years under S. 
48, C. P. Code, must be taken to run from the date of 
the decree. (Mookerjee and Panton, JJ.) BaraNaSHI 

KOER v. Bhabadeb Chatterjee 34 C. L. J. 167 = 

66 I. C. 758 = A.I.R. 1921 Cal. 456. 

- Amendment of decree. 

Where a decree is amended, the date of the amend- , 
ment is the date of the decree within the meaning of S. ( 
48, C. P. C. (Das, J.) Baldeo SHUKUL v. SYED 
Yusuf. 60 I. C. 318 (Pat). 

— S. 48—Miscellaneous. 

- Complete execution application filed within 12 


C. P. CODE, (1908), S. 50—Assets, what are. 

—S. 49—Execution of decree. 

-It is the decree-holder on record who is entitled 

to execute the decree. The transferee of a decree will 
be entitled to execute the same only when he has been 
brought on the record and the transferee will be entitled 
to the benefits arising from the execution only when he 
takes out execution of the decree : 18 Cal. 639 ; 10 C.L. 
J. 396 ; 29 M. L. J. 693 and 43 Mad. 424, Rel. on : 33 
Mad. 62, Dist. (Mya Bit, /.) CO-OPERATIVE Town 
Bank of Padigon v. S.V.K.V. Raman Chettyar. 
99 I. C. 309 = 4 Rang. 426 = 5 Bur. L. J.181= 

A.I.R. 1927 Rang. 55. 

—S. 50—Ancestral property. 

-Legal representative of. a Hindu liable to the 

extent of property of the deceased in his hands not duly 
disposed of—Order excepting ancestral property is 
wrong. (Shadi Hil, C. J. and Skemp, /.) Ram Das 
v. Sundar Singh. 118 1. C. 396 = 

30 P. L. R. 593 = A. I. R. 1929 Lah. 424. 


years. 

Application for execution against other properties 
beyond 12 years cannot be allowed as one for amendment 
of the first. 27 M. L. J. 25, Rel. on. A decree-holder 
does not obtain a decree wihch but for the merely tech¬ 
nical and possibly unjust provision of limitation, he 
would be at liberty to execute at any time he pleased. 
There lies no peculiar equity in overriding limitation. 
He obtains a decree which he must execute before the 
expiration of 12 vears, and the law which limits the 
period is neither more nor less just than the law which 
authorizes the decree. (Jackson, /.) ALAPATI SYAM- 
ALADOSS V. DORADLA SUBBAYYA. 

38 M. L. T. 42=100 1. C. 20 = 
A. I. R. 1927 Mad. 347 = 52 M. L. J. 137. 


—S. 50—Assets, receipt and extent of. 

-To make legal representative of administrator lia¬ 
ble decree-holder must prove both amount of assets 
and receipt of assets. 

Quaere .—Whether the proposition that if it were 
shown that a deceased person left a certain amount of 
assets and that the legal representative had received 
some portion of those assets it would be for him to ex¬ 
plain why he did not receive the whole of the assets and 
if he says that he did not so receive them, it would be 
for him to establish what proportion of the assets pro¬ 
ved to have been left by the deceased really got into his 
hands, is not too wide. (Krishnan and Odgcrs, JJ.) 

Angavalathamal V. Janaki ammal. 

79 I. C. 894 = 19 M. L. W. 119 = 


- Instalment decree ceasing to be so on default — 

Court cannot restore decree to original status. 

Court cannot order at the instance of the judgment- 
creditor that a decree which has ceased to be an instal¬ 
ment decree should be restored to its previous status so 
as to prevent time from running against him. 1922 
Bom. 170, Dist. (Maclead, C. J. and Crump, J.) 
Gulabrao Yeshwant Harphale v Magan 
Ghelabhai Gujarathi. 87 I.C. 769 = 

27 Bom. L. R. 461= A.I.R. 1925 Bom. 326. 

— S. 49—Assignor—Cross decree against. 

-One R, obtained a decree against G on 9-2-1922 

and the same day assigned it to one C. On 13 6-22 G 
filed a regular suit against the assignor and obtained a 
decree on 30-8-22. He deposited the decretal amount 
of Rs. 148-10-0 due under the decree which was assign¬ 
ed to C and then got it attached in execution of his own 
decree. The applicant C applied to have the attachment 
raised. 

Held, that the case was governed by S. 49 and the 
attachment was right. (Baker, Offg. J. C.) CHUNNI 
Lal v. GULZARI Lal. 76 I. C. 752 = 

19 N. L. R. 164 = A. I. R. 1924 Nag. 46. 
—S- 49—Benami purchase. 

--The right of the assignee of a decree to execute 

the decree cannot be made conditional upon equities 
which the mortgagor judgment-debtors may have against 
the mortgagee judgment-debtors for whom he is said to 
be the benamidar. (Ross and Kulwant Sahay, JJ.) 

Sheo Prasad P. E. Lall. 86 I. C. 564 = 

4 Pat 120 = A. I. R. 1925 Pat. 449. 
—S. 49—Consideration for assignment. 

~—Consideration for assignment, partly unpaid— 
Assignee’s right to execute parties’ intention. (Ross and 
Kulwant Sakay , JJ.) SHEO PRASAD SlNGH v. P. E. 

Lall. 861. C. 564=4 Pat. 120 = 

A. I.R. 1925 Pat. 449. ! 


1924 M. W. N. 207 = A. I. R. 1924 Mad. 466. 
—S. 50—Assets, what are. 

-Balance of the sale proceeds of occupancy fields 

sold after father’s death in execution of the mortgage 
decree against him are not assets of the father’s estate 
in the hands of the son. To hold that succession to such 
an untransferable right of occupancy creates a personal 
liability to pay the debts of a deceased judgment-debtor, 
would be opposed to principle and could scarcely have 
been intended by the legislature. (9 N. L. R. 137 and 
84 P. W. R. 1916, Rel. on.) To fasten liability on the 
heir-at-law or legal representative, the right which has 
devolved must be property which can be disposed of for 
the purpose of satisfying the debt due by the deceased. 
( IVadegaonkar, A.J.C.) BONDRU v. MlSRIYA. 

89 I. C. 477 = A. I. R. 1925 Nag. 449. 

-Property received by the legal representative 

from the hands of the rightful successors to the estate 
of the deceased before they could enter into possession 
of the assets of the deceased in recognition of his ante¬ 
cedent rights in the estate of the deceased does not make 
it the property of the deceased. One test to determine 
whether the property held by the legal representative is 
the property of the deceased is to see if that property 
could be claimed as the property of the deceased by 
those in whom the inheritance vested in respect of that 
property after the death of the propositus. 

Obiter .—Property converted into one form different 
from the form which the estate of the deceased originally 
represented could not be called as “the property of the 
deceased.” The converted property may not be the pro¬ 
perty of the deceased yet it may be liable for the satis¬ 
faction of his debts under some other principle of law 
than the principle enunciated in sub-Section (2) 
of S. 50 of the Code of Civil Procedure. (Syed Wazir 
Hasan, J.C.) SHAMSHER BAHADUR SlNCH v . KAILAS 

Bibi. 27 0. C. 262 = 11 O. L. J. 441 = 
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c. p. CODE, (1908), S.50—Decree for Maintenance. f 

811. C. 464 = A. I. R. 1924 Oudh 364. 
—S. 50—Decree for Maintenance. 

-Where upon a true construction of the decree for 

maintenance no charge was created on the estate 
but only a personal decree was passed against the judg¬ 
ment-debtor. 

field , that after the death of the judgment-debtor the 
decree-holder would not be entitled to any maintenance 
by execution of the decree against the holders of pro¬ 
perty after the judgment-debtor. (B. B. Ghose and 
Panton , //.) RADHA BALLAB DAS v. KRISHNA 
PRIYASHI DaSYA. 120 I. C. 705 = 

49 C. L. J. 267 = A. I. R. 1929 Cal. 423. 
—S. 50 —Dekkan Agricultuirsts’ Relief Act—No 
bar. 

-Dekkan Agriculturists’ Relief Act, Ss. 22 and 74 

—Collector can be appointed to manage the property of 
the judgment-debtor in the hands of his legal represent¬ 
atives after his death. {Fawcett, J.C.and Raymond, 

A. J. C .) Choitharam Kaliandas^. Lalbux. 

63 I. C. 310 = 15 S. L. R. 47 = 
A. I. R. 1921 Sind 29. 
—S. 50—Effect of non substitution of Legal Re¬ 
presentative. 

--Execution sale held after judgment-debtor’s death 

—Legal representative not brought on record—Sale is a 
nullity—42 Cal. 72 (P.C.), Foil. 1922 Mad. 307. Appr. 
1924 Mad. 130, Diss. (Phillips , /.) KaripiNENI 
kajayya v. Kalapatpu Annapurnamma. 

22 M. L. W. 828 = 92 I. C. 308 = 
A. I. R. 1926 Mad. 138 = 50 M. L. J. 662. 
—S. 50—Ex-parte order. 

-The order permitting execution against the legal 

representatives can be made ex-parte. A.I.R. 1927 P.C. 
73, Foil. {Rutledge, C.J. and Carr, J.) NaCHI MAI 
ACHI v. S. N. SUBRAM A NIAM CHETTY. 

5 Rang. 775 = 6 Bur. L.J. 225=106 I. C. 857 = 

A. I. R. 1928 Rang. 40. 

—S. 50—Gratuity to heir. 

—Gratuity given to heir of an employee for servi¬ 
ces is not assets of the employee in the hands of the heir 
{Wazir Hasan, A.J.C.) LACHMI NARAYAN v. UMAID j 
Rai. 69 I. C. 893 = 9 O. L. J. 401 = 26 0. C. 53 = 

A. I. R. 1923 Oudh. 21. 

—3. 50—Legal representative—Substitution of. j 

-T he decree-holder entitled to apply for the exe- I 

cution of his decree is bound to implead a represen- : 
tative of a deceased judgment-debtor, for the purpose of 
such application, only when a default under the decree 
occurs and execution becomes necessary. Merely because 
execution has been unnecessary for 20 years, decree- 
holder cannot be held to be debarred from it. {Oldfield 
ami Ramesam, JJ) ANDAL AMMAL v. VlJIA NAIDU. j 

14 M. L. W. 632 = A. I. R. 1921 Mad. 693 (1). 
—S. 50—Legal representative, transfer by. 

■' A decree passed against a judgment-debtor can 
on his death be enforced not only against his legal re¬ 
presentatives (26 Bom. 140, not Foil. 26 Bom. 283, Foil.) 
but also against the transferee from those representa¬ 
tives who take under an alienation pending the execu¬ 
tion proceedings. {Shah and Fawcett, JJ.) KRISHNA 

Bai Pandurano v. Savlaram Gangaram* 

61 Bom. 37 = 29 Bom. L. R. 60 = 100 I. C. 582 = 

„ . * A. I. R. 1927 Bom. 93. j 

—S. 50—Limitation, 

“ To bring Judgment debtor's Legal Representative 

on record. 

Where a judgment-debtor dies, the decree-holder 
should get at least six months within which to make an 
application to bring his legal representative on the re- 
.cord on the analogy of Article 177 of the Limitation Act j 


C. P. CODE, (1908), S. 50—Substitution by Trans¬ 
feree Court. 

{Bucknill, J.) RAMESHWAR SlNGH v. MATHU MlS- 
SER. 62 1. C. 62. (Pat.) 

—S. 60—Minor sons and widow. 

-Judgement-debtor dying leaving minor sons and 

widow—Procedure to be adopted shown—C. P. Code - 
O. 32, R. 3. When a judgment-debtor dies leaving mi¬ 
nor sons and a widow, what is required under Order 32 
and Order 21 in regard to each minor is : (1) Service of 
notice on the minor asking him to show cause against the 
appointment of his mother as his guardian. (2) Service 
of notice on the mother asking her to show cause against 
her own appointment. (3) The passing of an order ap¬ 
pointing her guardian after she has expressed her willing- 
nes and the Court has found her fit. (4) The granting of 
an opportunity to the mother as guardian to show cause 
why the decree should not be executed against the 
minors. {Halifax, A.J.C .) ADKIA v. Shankar RaO 

59 I. C. 767 = A. I. R. 1921 Nag. 126. 
—S. 50—Non substitution, effect of. 

-Where in execution of a decree, in which the 

puisne moitgagee consented for sale free of his mortga¬ 
gee on the condition that the balance be paid to him 
after the discharge of the prior mortgage, subsequent to 
the order for sale but prior to the sale itself such puisne 
mortgagee died and his legal representative was not 
brought on the record and the sale was held and 
confirmed. 

Held, as the procedure laid down by. S. 50, C.P. Code 
had not l>een followed the sale was a nullity and did 
not require to be set aside under Art. 166 of the Limi¬ 
tation Act, 1908. {Oldfield and Ramesam, JJ.) S. N. 
RAGHUNATHASAMI AYYANGAR v. S. Gopauj Rao. 

68 I. C. 667 = 15 M. L. W. 123 = 1921 M.W.N. 732 = 

A. I. R. 1922 Mad. 307 = 41 M. L. J 547. 

—S. 50.—Personal liability. 

- Amendment of Decree. 

Decree cannot be passed against legal representative 
personally—Application to amend decree at a late stage 
is entertainable in case of such a decree. ( Macleod , C. 
J. and Crump, J.) JAYAWANT RAO NARAYAN v. 

Narsing SAKHARAM. 80 I. C. 180 = 

A. I. R. 1923 Bom. 414. 
—S. 50 —Possession of assets. 

- Determination of, must be in execution. 

A suit against the legal representative of a deceased 
debtor should not be dismissed on the mere ground that 
he is not in possession of any portion of the estate left 
by the deceased. That is a matter to be determired in 
execution proceedings, A. I. R. 1926 Nag. 170, Foil. 
(Subhedar, A.J.C.) R.VJARAM N.ATHU. 

120 I. C. S33. 

—S. 50—Substitution, application for. 

-C. P. Code., Ss. 50 and 99— Application for 

substituting legal representative’s name can be made to 
the Court passing the decree—If it is not made to that 
Court, it is mere irregularity which is cured by S. 99. 

22 Cal. 558; 35 CaL 1047. Foil.; 17 All. 431; 19 All. 
337 and 28 Mad. 466, Not Foil. {Abdul Raoof and 
Fforde, JJ.) MT. BEGAUM Bibi r*. BULAQl SHAH. 

90 I.C. 1050 = 26 P.L.R. 740 = A. I. R. 1926 Lab. 34. 
—S. 50—Substitution, by transferee Court. 

-Decree transferred—Execution commenced—J. 

D’s death—Court of transfer bringing legal represent¬ 
ative on record—Acquiescence by legal representative— 
Irregularity is curable—C. P. C., S. 99. 28 Mad. 466, 
Dist.; 55 I.C. 812, Foil.; 22 Cal. 558, Ref. to. (Dalai, 
J. C. ana IVazir Hasan , A.J.C.) KUER JANG BAHA¬ 
DUR v. Bank of Upper india, Lucknow. 

87 I. C. 21 = 12 O. L. J. 146 = 2 O. W.N. 7S. 
28 O. C. 330 = A. I. R. 1925 Oudh 448. 
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C.P. CODE, (1908), S. 60—Substitution of legal 

representative. 

—S. 50—Substitution of legal representative. 

-Judgment-debtor dying before full satisfaction of 

decree—Application for substitution of legal represent¬ 
ative made to transferee Court—Legal representative 
objecting to the procedure only at the last stage—He 
cannot be allowed to challenge legality of proceedings. 
22 Cal. 558 ; 27 Cal. 488 and 28 Mad. 466, Expl ; A. 
I. K. 1925 Oudh. 448, Affirmed. (Sir Lancelot Sander¬ 
son.) Jang Bahadur v. Bank of Upper India 
ltd., LUCKNOW. 3 Luck. 314 = 

55 I. A. 227 = 5 0. W. N. 502 = 26 A. L. J. 681 = 
48 C. L. J. 23 = 32 C.W.N. 790 = 109 1. C. 417 = 

28 M. L. W. 25 = 30 Bom. L. R. 1373 = 
1928 M. W. N. 863 = A. I. R. 1928 P.C. 162 = 

55 M. L. J. 545 (P.C.). 
—S. 51—Appointment of Receiver. 

-Judgment-creditor’s position is not improved by 

appointment of receiver in execution instead of attach¬ 
ment and sale. A. I. R. 1921 Mad. 218 (F. B.) and A. 
I. R. 1923 Mad. 505 (F. B \ Rel. on. ( Anantakrishna 
Ayyar, /.) NATESA v. GOVINDaSAMY. 

A. I. R. 1930 Mad. 4. 

-Receiver appointed in execution proceedings— 

Other decree-holders need not apply for appointment of 
receiver of same property. (Anantakrishna Ayyar, /.) 
NATESA GOVINDASAMY. A. I. R. 1930 Mad. 4. 
-Receiver cannot be appointed in respect of agri¬ 
cultural land of judgment-debtor in Santhal Pargannas 
by way of equitable execution. Bengal Regulation (III of 
1872), S. 27. (Das, James and Rowland, J J.) SUREN- 
DRA PROSAD V. TEKAIT SlNGH. 118 I. C. 721 = 
10 P. L. T. 846 = A. I. R. 1929 Pat. 700 (F.B.). 

-Civil P. C., O. 40, R. 1, is a general provision 

relating to appointment of Receivers and even if an order 
appointing a Receiver is made in execution proceedings, 
it may fall within the purview of O. 40, R. 1, so as to 
be appealable under O. 43, R. 1 (j) : 3 P. L. J. 573 and 
A.I.R. 1924 Nag. 165, Rel. on. (Za far Alt', J.) A IT A 
Ullahz/. Bala Mal. 1001. C. 298 = 

A. I. R. 1927 Lah. 190. 

-—It would be stretching too far the discretion of 

the Court under O. XL, R. 1 in the matter of the ap¬ 
pointment of receiver if the decree-holder is deprived 
of his right to sell the mortgaged property under the 
decree. S. 5l of the Code does not give any right to the 
judgment-debtor to apply for the appointment of a 
receiver but prescribes the mode in which the decree- 
holder may seek an execution of his decree, one of the 
moctes being by the appointment of a receiver. (Jzuala 
-Prasad and Buck nil l, JJ.) MALIK MOKHTAR 

Ahmed v. Mt. Bibi Rahimunnissa Begum. 

4 P.L. T. 58 = 67 I.C. 606 = 1922 P.H.C.C. 66 = 

A. I. R. 1922 Pat. 369. 


C. P. CODE, (1908), S. 51—Money in bands of 
j Receiver. 

—S. 61—Appointment of Receiver when made. 

-Before an appointment of a Receiver by way of 

execution can be obtained a case should be made out 
that ordinary execution cannot be effected with advan¬ 
tage in the case. . Even when such a case is made and 
the sole purpose of the appointment is to have immove- 
; able property realized by sale, application by such ap- 
I pointment should prima facie be made as an application- 
i in-execution to the Court within whose territorial juris¬ 
diction the property is situate. ( Rankin , C.J. and C. 

1 C. Ghose , /.) (Raja) promothanath Malia v. h. 

V. low & CO. 57 C. 964 = 34 C.W.N. 238 = 

51 C. L. J. 209 = A. I. R. 1930 Cal. 502. 

S. 51—Compromise decree in Mortgage suit. 

I-Decree not providing for attachment—No attach¬ 

ment is necessary. (Das and Adami , //.) MT. ARUN- 
BATI KUMARI RAiMNIRANJAN MARWARI. 

60 I.C. 652 = 2 P.L.T. 38=A.I.R. 1921 Pat. 320. 

i —S. 51—Execution by arrest. 

-Decree-holder asking for arrest of judgment- 

debtor in execution of decree cannot be compelled to 
accept payment in instalments. (Johnstone,/.) BHAGWAN 

Singh v. Girdhari Lal. 30 P. L. R. 736 = 

A. I. R. 1930 Lab. 220. 

; —S. 51—Execution by Collector. 

( 

-Where the executing Court filed the execution 

proceedings on the ground that the decree-holder was 
; not prepared to take the land on lease. 

Held, that the procedure was wrong and that the 
proceedings could only be filed if all lawful means for 
satisfying the decree had been tried and found to be 
impracticable. (Jai Lal , J.) MT. BHAGWANTI v. 

Bachan Singh. 112 I. C. 790 = 

A. I. R. 1929 Lab. 195. 

—S. 51—Execution of mortgage decree. 

-Mortgage-decree directing sale of property—No 

attachment is necessary. (Harrison and Tekchand, JJ.) 
Jage Ram V. RICHHPAL. 113 I. C. 907 = 

10 L. L. J. 491 = 30 P. L. R. 6= 10 Lab. 543 = 

; A. I. R. 1929 Lab. 90. 

— S. 51—Mode of Execution. 

-The Court has jurisdiction to mortgage land but 

ordinarily such a course should not be adopted. Where 
judgment-debtor is in possession of moveable property 
! sufficient to satisfy a decree but has successfully resisted 
■ the execution for about 10 years, and where the execut- 
; ing Court mortgages the land of the judgment-debtor 
for the decretal amount, the case is an exceptional one 
and the Court exercises its discretion properly : 1 Lah. 
192 ; A. I. R. 1929 Lah. 660 and 92 I. C. 949, Re!, on. 

2 Lah. 78 Ref. (Addison, J.) NASAR DIN v. BUTA 


-Receiver can be appointed to realise property Mal. 119 I. C. 231 = A. I. R. 1930 Lah. 77. 

outside jurisdiction. (Wallis, C. J. and Krishnan, J.) —S. 51—Money in hands of Receiver. 

AlaGappa CHETIY v. KRISHNASWAMi Iyer. -It cannot be said that a receiver is the agent of a 

<611 C. 753= 13 M. L. W. 150 = 1921 M. W. N. 106 = judgment-creditor in execution of whose decree he is 

^ t A.I.R. 1921 Mad. 119. appointed nor can it be said that the moneys realized by 
j The High Court has jurisdiction to appoint a the receiver become ipso facto moneys belonging to the 
receiver of immoveable property situated outside its judgment-creditor, and, as moneys paid to the credit of 
ordinary original jurisdiction, because the appointment the judgment-creditor’s suit the moment the receiver 
of a receiver is not execution but a substitute for execu- comes into possession of the same, 17 Mad 501 and 20 
tion. The appointment of a receiver has no doubt been Mad. 224 (F.B.), Rel. on. (Anantakrishna Iyyar, J.) 
•described in English law as one by way of ‘equitable exe- NATESA v. GOVINDASWAMI. A. I. R. 1930 Mad. 4. 

ouuon Jut it is really not execution but it is equitable-A receiver appointed by the Court is appointed 

reliet which the Court gives because execution cannot be on behalf and for the benefit of all persons interested, as 

, { Ra ’l ktn ' C.J. and C. C. Ghose, /.)'• parties to the suit or proceeding. Moneys in the hands 
‘ ‘ V ‘ k° w & C°, | of the receiver belong to the Court which appointed him 

57 Cal. 964 — 34 C.W.N. 238 = 51 C.L.J. 209= and are in custodia legis, and he cannot spend them 

A.I.R. 1930 Cal. 502. 1 except under the orders of the Court: In re Dickinsou 
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C. P. CODE, (1908), S. 51—Order without Juris- ] 
diction. j 

Ex parte Charrington & Co. 22 Q.B.D. 187 and In re 1 
Potts Ex parte Taylor,(1893; 1 Q.B. 648, Ref. ( Ananta - 
knshna Ayyar , /.) N AIKS A v. GOVINDASAMY. 

A. I. R. 1930 Mad. 4. 
—S. 51—Order without jurisdiction. 

-Order of committal to jail passed without juris¬ 
diction—Objection to its legality not taken— No appeal i 
lies. (Prat , /.) RAMDAS v. KaNNAMAL. 

117 I. C. 245 = 7 Rang. 110 = A.I.R. 1929 Rang. 161. 

—S. 51—Sale without attachment. 

-The failure to attach the property before sale 

does not render the sale null and void. It may amount 
to material irregularity but is not sufficient unless subs¬ 
tantial injury is causd thereby, to vitiate the sale. A 1 
Court has jurisdiction to sell without attachment under 
S. 51 of theC. P. Code. {Dawson Miller, C. J. and 
Mullick, j) Raja Wazir Narain Singh v. 
Bhikari Ram. 68 I. C. 363-3 P. L. T. 765 = 

2Pat. 207= 1922 P.H.C.C 321 = 

A. I. R. 1923 Pat. 45. 

—S. 52—Assets, what are. 

Rents and profits are legal incidents of immov¬ 
able property and must bear the same character as the 
property itself i.c., rents and profits accruing from im- ! 
movable property of the deceased debtor are his assets : 

1 I.A. 268 and A.I.R. 1924 Mad. 530, Foil. ( Stuart, 
C.J. and Wazir Hasan, /.) NaWaB SHARAF JaHAN 

Begam v. Md. Sadir ali Khan. 2 Luck. 408 = 

4 O.W. N. 98 = 99 I. C. 897 = A. I. R. 1928 Oudh 40. 

—S. 52—Heirs not made parties. 

‘ Heirs of recorded tenant are not affected by sale 
in execution of a rent decree unless they were parties to 
the decree. (Greaves and Panton, //.) M. ABDUL AZIZ 
v > Amir Ali. 67 I.C. 149 = A.I.R. 1923 Cal. 166. 
—S. 52—Karnavan. 

—Decree obtained against karnavan—No executor 
appointed by will—Decree is valid against estate. If a 
decree obtained against the karnavan and no executor is 
appointed by will the decree is valid against estate. 
{Srinivasa Aiyangar, J.) KOLA REM ATHU A MM A v. 
Madhavi AMMA. 1927 M.W.N. 894 = 108 I.C. 409 = 

A.I.R. 1928 Mad. 243 .1 
-S.52-Legal Representative, debt due to. j 

-Suit against legal representatives in possession of I 
assets Representatives may show preference in payment ! 
of debt due to himself. | 

Muker/i, /.— When an application for attachment is 1 
made, it is open to the legal representative to prove 
either that the property sought to be attached is not the 
property of the deceased or that he has sufficiently 
accounted for such property of the deceased as came into 
his possession. But in any case till a decree has been 
obtained by the creditor, he has no remedy: 8 Bom. 309 I 
and 13 Bom. 653, P'oll. It is neither lawful nor expe¬ 
dient to throw out the suit against the legal representa¬ 
tive altogether simply because one of the legal represen¬ 
tatives alleges and seeks to prove that no assets are 
available. 

As/nvorth , /.—Legal representatives in the possession 
of assets (not being executors or administrators appoint 
ed by or subject to an administration order of a Court) ! 
may show preference in the payment of debts and may 
retain a debt due to themselves: 337 P.R. 1895; 30 
Bom. 270 and 26 Mad. 792, Rel. on. ( Muker/i and ' 
Ashworth, //.) TAMJZ BaNO v, NaND KlSHORE. 

49 All. 645=25 A.L.J. 359 = 1011. C. 607= I 

„ M „ A.I.R. 1927 All. 459. 

—S. 52-Legal Representative, suit against. 

A suit against the legal representatives of a 


C. P. CODE, (1908), S. 62—Personal Liability. 

deceased debtor should not be dismissed on the mere 
ground that the defendants are not in possession of any 
portion of the estate left by the deceased: 2 N.W.P.H.C. 

R. 449 and 13 Bom. 653, Foil. {Wadegaonkar, A.J.Cf) 
Shankarlal r. Ganesh Singh. 89 I. C. 236 = 

A.I.R. 1926 Nag. 170. 
—S. 52—Legal Representative, when hound by- 
decree against wrong person. 

-If the plaintiff without any fraud or collusion, 

sues a person who would be the ordinary legal represen¬ 
tative, under the law, of the deceased person, in igno¬ 
rance of other facts or circumstances by reason whereof 
some other person turns out to be the real or actual 
legal representative, then such a decree is binding in the 
same manner and to the same extent on the real heir and 
legal representative. A.I.R. 1926 Mad. 487 and 29 M. 
L.J. 698, Foil. {Srinivasa Aiyangar , /.) KOLARE- 
MATHU AMMA V , MADAVI AMMA. 

1927 M.W.N. 894 = 108 I. C, 409 = 

A.I.R. 1928 Mad. 243. 

—S. 52—Legal representative when not liable. 

-A decree obtained against the estate of a decea¬ 
sed person by joining only some of the legal representa¬ 
tives only cannot be executed against such representa¬ 
tives who were not joined in the suit. 33 Mad. 75 and 32 
Cal. 226 (P.C.), Rel. on; A.I.R. 1924 Mad. 130, Dist. 
{Curgenven, /.) GaNGARAJU V. PeNDYALA SOMAN- 

na. 98 I.C. 613 = A.I.R. 1927 Mad. 197. 

- Right of creditor to follow assets in hands of 

legatee—Regular suit as the appropriate procedure. 

The right of a creditor to follow the assets of the 
deceased in the hands of a legatee is a right which has 
to be exercised by a suit. It cannot passibly be exercised 
merely by levying execution against the assets in the 
hands of the legatee under a judgment against the legal 
representative. ( Rankin , C. J. and C. C. Ghose, J.) 
JAYACHANDRA ROY V. SATISCHANDRA ROY. 

34 0.W.N. 761 = 52 C.L.J. 16. 
—S. 52—Nature of enquiry. 

-Questions arising is an enquiry under S. 52 (2) 

aie questions arising between parties io suit relating to 
execution and must be decided by executing Court. 

( Heald and C uni iffe, //.) DAW TOKE MAUNG Ba 

H AN 1011. C. 431 = 5 Rang. 44 = 

AIR. 1927 Rang. 127. 
—S. 52—One heir in possession. 

-Property held by one heir as legal representative 

—Creditor can pioceed against whole property and need 
not wait for partition among heirs—Purchaser in execu¬ 
tion is not responsible for neglect on the part of heir in 
possession, in allowing a larger portion to be sold than 
necessary unless any fraud or collusion is alleged. 8 O. 
L.J. 191 and 1925 Oudh 330, Dist. {Dalai, J. C. and 
Wazir Hasan, A.J.C.) HAJI AHMAD v. MT. HaFIZ- 
UN-Nisa. 89 I. C. 534 = 2 O.W.N. 407 = 

12 O.L.J. 512 = A.I.R. 1926 Oudh 515. 

—S. 52—Personal liability. 


-Assets of deceased in hands of legal representa- 

ive—Legal representative failing to account for them— 
Jecree can be executed personally against him—Lapse 
•f time in bringing him on record does not absolve him 
>f his liability though it may affect the quantum of proof 
hat is required from him as to their proper disposition. 
/as Lai, /.) JADHU SINGH v. NIZAM DlN. 

A.I.R. 1930 Lah. 332. 

_rl r* not show that income of Dro- 


perty is applied to payment of debts of deceased they 
are personally liable. A.I.R. 1924 Mad. 530, Rel, on. 

{T eke hand, /.) KlSHANCHAND 7'. M.AUJ DlN. 

A.I.R. 1930 Lah. 204. 


-Where the defendant along with another person 
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C. P. CODE, (1908), S. 52—Plene administravi, 

took possession of the assets of the deceased and dis¬ 
posed of a portion thereof without any right and where 
the property disposed of was sufficient to have dischar¬ 
ged the debts, a personal decree can be passed against 
the defendant. 20 Mad. 446, Foil. ( Kanhaiya Lal , J.C.) 
MlHl Lal v. Bapu Lal. 77 i.c. 306 = 

A.I.R. 1922 Oudh 200. 

—S. 52—Plene administravi. 

-The fact, that the plea of “plene administravi” 

can be taken in execution proceedings when events justi¬ 
fying such a plea may have occurred subsequent to the 
decree, is no reason why it cannot be taken in the suit as 
a reason for no decree being passed. ( Alukerji and 
Ashworth , //.) TAMIZ BaNO v. NaND KlSHORE. 

49 All. 645 = 25 A.L.J. 359 = 101 I. C. 507 = 

A.I.R. 1927 All. 459. 
—S. 52—Property includes income. 

-Under S. 52 the income of landed property, 

which has passed from one Zamindar to the next, the 
property being an impartible Raj is liable to execution 
for the debts of the deceased Zamindar. Income accrued 
since the late Zamindar’s death which has come into the 
hands of the new Zamindar can be attached. It is un¬ 
necessary to sell it if it is actual money. The Code has 
made ample provision for execution upon the money 
belonging to a deceased person in the hands of another. 
(Schwabe, C. /. Contts-T rotter and Ramesam, JJ.) 

Kadirvelusami v. Eastern Development Ltd. 

80 I.C. 163 = 47 Mad. 411 = 34 M.L.T. 17 = 
1924 M.W.N. 346 = A.I.R. 1924 Mad. 530 = 

46 M.L.J. 261 (F.B.). 
—S. 52—Son as representative. 

-Where a sale by a Hindu was set aside as 

being without family necessity and the vendee being 
deprived of possession sued to recover the purchase 
money from the vendor and where his son had been 
brought on the record as the legal representative of his 
father who died during the pendency of the suit, 

Held, that the proper decree to pass would be a 
decree against the son as the legal representative of his 
father and capable of execution against him so far as he 
held property which was liable to attachment under the 
Hindu Law for his father’s debts. ( Ashworth and Heave , 

A.J.Cs.) Kallu Mal v. Partap Singh. 

92 I.C. 787 = A.I.R. 1926 Oudh 301. 

-Where the executant of a hundi, the father of a 1 

Mitakshara family, is dead and his son is sued on the 
hundi, he is sued in the representative capacity. He is 
liable only to the extent of the assets of the coparcenary 
property held by him. Although the decree is a per¬ 
sonal decree against him, yet the decree must be cons¬ 
trued in the light of S. 52 of the C. P. C. 25 C.W.N. 
54 Note and 2 P. L. J. 212, Foil. ( Jwala Prasad and 
Ross , //.) Ram Bujhawan Prasad Singh z/. Ram 
Narayan. 65 I.C. 224 = 2 P.L T. 396. 

—S. 52—When applicable. 

Bub-section (2) applies only when no property of 
deceased is in possession of judgment-debtor and he 
fails to satisfy that he had duly applied property inheri- 
ed. The contention that the words “ such property ” at 
the beginning of the sub-section mean ‘property of which 
attachment is sought’ is not compatible with the wording 
of the section. When there is a good deal of property 
left by a deceased person, there seems to be no good 
reason why the legal representatives should keep the 
w hole of it intact on the off chance of some person get¬ 
ting a decree and executing it against the estate of the 
deceased. So long as there is sufficient property from 
which such a decree could be satisfied, the decree-holder 
cannot have any grievance in the matter. 14 W. R. 362, 
Rel. on.. (Bhide, J.) MT. Bhagwati v. MadaN 

D. D.—VOL. 1—96 


C. P. CODE, (1908), S. 53—Nephew not a descen- 
! dant. 

I 

Mohan. 121 1, c. 289 = 31 P. L. R. 29 = 

A. I. R. 1930 Lah. 354. 

--A plaintiff brought a suit on a pro-note against 

the father and sons of the deceased debtor who formed 
a joint Hindu family. The debt was not tainted with 
immorality. 

Held , that a decree might be passed under the provi- 
! $ions of S. 52 and it would be for the execution depart¬ 
ment to decide whether the joint family property was 
liable. ( Dalai, /.) KRISHNA RAM v. BaCHCHOO Lal. 

1161. C. 86 = 26 A.L.J. 799. 
—S. 53—Compensation for forest dues. 

•-Where a decree is passed simply against the 

son but is really against the assets of the father 
deceased, the compensation in respect of forest dues 
from Government becoming due after the death of the 
| father and received by the son is liable to attachment in 
execution of the decree. 6 Mad. 1 (P.C.). Rel. on. (Jack- 
I son, A. J. C .) NATHMAL v. CHAINSINGH. 

121 I. C. 664 = A. I. R. 1930 Nag. 134. 
—S. 53—Legal representative, determination of. 

—In order to see whether a certain person is the 
legal representative of the deceased with regard to the 
property sought to be attached, the crucial date is the 
' date of the death of the deceased and not the date of the 
attachment of that property. It is not with respect to 
every property that a Hindu son can be said to be the 
legal representative of his deceased joint father. A 
Hindu son may be a legal representative with respect to 
a certain property and he may not be a legal representa¬ 
tive with respect to another property. (Sulaiman and 
Mukerji, JJ.) BlNDA PRASAD v. 1\AJ BALLABH. 

48 All. 245 = 24 A. L. J. 273 = 91 1. C. 785 = 

A. I. R. 1926 All. 220. 
—S. 53—Liability of brother. 

-Where after mortgage decree had been passed on 

a mortgage by two members of a Hindu joint family 
one of the mortgagors died without issue and in the 
proceedings for final decree one of his brothers was made 
party, 

Held, he could resist this as it is only in case of son 
or other descendant that a person taking property by 
survivorship can be joined as legal representative under 
S. 53. (45 All. 455, Foil.) (Daniels, J.) BALAKRAM Lal 
z/. Malik Namdar. 78 I. C. 637 = 

5 L. R. A. Civ. 279 = A. I. R. 1924 All. 873. 

—S. 53—Money decree against Hindu father. 

-Money decree obtained against father and prop¬ 
erties attached—In execution whole of interest may be 
proceeded against irrespective of ambiguity in descrip¬ 
tion—Son is bound by such execution unless he shows 
that debt was immoral. There may be some special cir¬ 
cumstances in some cases to show that the execution 
proceedings were limited to a particular share of interest.. 
Where no such limitation expressly appears, all that the 
sons can claim is to show that the debt was illegal or 
immoral or that the debt never existed, and the moment 
they fail to prove any of the specific circumstances, their 
claim must fail. 13 Cal. 21 (P. C.) ; 12 Mad. 142" 
(P. C.) ; 17 Cal. 584 (P. C.) ; 14 Cal. 572 (P. C.) and 
A. I. R. 1927 Mad. 311, Foil. (Ramesam and Jackson , 
JJ A SUBRAM AN 1A PlLLAI V. VENKATARAMA REDDI. 

120 I. C. 375=1929 M. W. N. 776 = 

A. I. R. 1930 Mad. 257. 

—S. 53—Nephew not a descendant. 

-“ Descendants ” do not include a nephew. (Walsk 

and Ryves , JJ.) JAGANNATH SINGH v. MOTI LAL. 

73 I. C. 958 = 21 A. L. J. 353 = 45 All. 455 = 

4 L. R. A. Civ. 220 = A. I. R. 1923 All. 539. 
-Although lands inherited by agriculturist son 
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C. P. CODE. (1908), S. 53—Rent of land. 

—S. 53—Rent of land. 

could not lie attached, under the Deccan Agriculturists 
Relief Act the rents thereof are liable to attachment for 
satisfaction of the decree to extent of property inherited. 

8 Bom. 220 ; ( > K H. C. R, 116 and 2 W. R. 296, Rel. 
on. {Patkar and Murphy, J J.) ANANT GOVIND JOG 
TUKARAM KUSHABA SHINDE. 119 I. C. 179 = 

53 Bom. 463 = 31 Bom. L. R. 442 = 

A. I. R. 1929 Bom. 233. j 

—S. 53—Scope. 

- Decree against Hindu father—Execution against 

■assets in hands of his sons. 

If a creditor obtains a decree against a Hindu father 
and the father dies before the decree is executed, the 
decree can be executed under S. 53 by attachment and 
sale of the entire joint property in the hands of his sons j 
and the ancestral property in the hands of the sons is to 
be deemed to be the property of the deceased which had 
come to the hands of the sons as the legal representati¬ 
ves of the father. {S/rngnc, J.) SHANKAR v. PREM- 
■chand. 32 Bom. L. R. 919. | 

-The whole of the ancestral property and not , 

merely father’s share can be sold under a decree passed ! 
in terms of S. 53 of the Code of Civil Procedure. 43 
Bom. 612 ; 3 P. L. J. 533 ; 48 Cal. 341 ; 46 Mad. 64 ; 
44 All. 649, Ref.; 16 C.L.J. 85, Foil. ( Daniels, J.C. and 
IVazir Hasan, A. J. C .) BHAGWATI SAHAI v. MAHA- 
RAJ PRAGDIN. 81 I. C. 15=11 O. L. J. 202 = 

27 0. C. 111 = A. I. R. 1924 Oudh 393. 

-S. 53 is not confined to money decrees and a 

decree passed in respect of joint family properties can 
be executed against the sons after the father’s death. 

(Spencer and era doss, JJ .) MEYAPPAN SERVAI v. 
MEYYAPPAN AMBalam. 83 I. C. 985 = 

19 M.L. W. 484 = 34 M. L. T. 209 = 
A. I. R. 1924 Mad. 571 = 46 M. L. J. 471. 

—S. 53—Son as Representative. 

-A decree-holder who has a decree against a 

Hindu father can proceed in execution after his death 
against the joint ancestral property in the hands of the 
son and can treat the son as the legal representative of 
his judgment-debtor provided the property is liable 
under the Hindu Law for the debt. (Sulaiman and 

Hoys, //.) Rudra Pratap v. Sharda Mahesh. 

S8 I. C. 200 = 23 A. L. J. 467=6 L. R. A. Civ. 321 = 

A. I. R. 1925 All. 471. 

-Where after a decree on a debt due by a Hindu 

father the latter died, held that the decree can be execu¬ 
ted against the ancestral property in the hands of the 
son. The ancestral property in the hands of the son is 
liable under Hindu Law for the payment of this debt 
unless and until the son could prove that there was in 
fact no debt at all or that the debt was tainted with 
Immorality {Piggott and Walsh, J J.) RAMAN ANE> 
ShUKUL CHHOTEYLAL. 71 I. C. 417 = 

20 A. L. J. 969 = 4 L. R. A. Civ. 31 = 

A. I. R. 1923 All. 124. 

-Under the present law there is no necessity of any 

•order for attachment of the property in execution of a 
mortgage decree. Consequently after father’s death, the 
proceedings in execution may be continued against the 
sons. (Jwala Prasad and Ada mi, J J.) SHEIKH 

Karoo v. Rameshwar Sag. 621. C. 905= 

3P. L. T. 43 = 6 P.L. J. 451 = 
A. I. R. 1923 Pat. 143. 

—S. 53—Standing crops. 

- Collector can deliver standing crops. 

The Collector has power to deliver possession of the 
standing crops. r l he Collector when partitioning the 
estate in accordance with S. 53, C. P. Code, has 
power to give the shares to the resDective allottees and 


C. P. CODE, (1908), S. 65—Adjudication by insol¬ 
vency Court. 

he can also place them in possession of the crops atta¬ 
ched to the land. ( Macnair, A.J.C.) MD. ABDUL 

Rahim v. Parashram. 

103 I.C. 231 = A. I. R. 1927 Nag. 300. 

—S. 53—When not applicable. 

-Where the plaintiff, in a suit against the son of 

a deceased Hindu on a pro-note executed by the decea¬ 
sed, joined as a defendant a separated brother of the 
deceased praying for a decree also against him on the 
ground that he had sold certain crops sown by the 
deceased : 

Held, that a decree against the separated brother 
cannot be passed in that suit. {Boys, J.) LACHMI 
CHAND v. SURJA.103 I.C. 338 = A.I.R. 1927 All. 683. 

—S. 54—Applicability. 

- Partition of particular mouza in undivided 

estate—Plaintiff if need ask for division of Government 
revenue . 

S. 54, C. P. Code deals with a case where there is a 
decree for partition of an undivided estate or for the 
separate possession of the share in such an estate. 
Where a tenure holder asks for a partition of only a 
particular mouza the case does not fall under the 
section. 

Quaere, Whether under S. 54 it is necessary that the 
plaintiff should ask for a division of the Government 
revenue in order that the case may come within the 
section. ( Rankin, C. J. and C. C. Ghose, J.) Rai 

Kiran Chandra Roy v. Rama Nath Dutta. 

34 C.W.N. 895. 

-Section 54 is meant to be applied only in the 

case of estates assessed to revenue in one lump sum for 
the whole estate and not to estates like the ordinary 
paddy holdings in Burma which are assessed at acre 
rates. 8 L.B.R. 338. approved. {Heald and Chari, JJ.) 
Mg. Po Nyun v. Mg. San Tin. 

5 Rang, 206 = 4 Bur. I*.J. 260 = 95 1.0. 39 = 

A.I.R. 1926 Rang. 80. 

- S. 54—Scope. 

- Meaning of words “ for the separate possession of 

a share of such an estate”—Futnidar whether can claim 
division of rroenue. 

If a decree is for the partition of an undivided estate 
assessed to the payment of revenue to Government then 
the partition is to be carried out by the Collector under 
| S. 54. It cannot be said that it is open to plaintiff to 
insist that it is carried out by a Commissioner under the 
civil Court merely because he has not asked for parti¬ 
tion of the revenue. Tne words “for the separate pos¬ 
session of a share of such an estate” contemplate the 
case of a man whose right is to the possession of an 
. aliquot portion or share of the whole undivided estate 
considered as one. 16 Cal. 203 and 24 Cal. 725, appro- 
! ved. Per Obiter. A Putnidar cannot as such ask for a 
separate division of the revenue. {Rankin, C.J. and C. 
C. Ghose, J.) MOULVI ABDUL R.AZAK v. SREENATH 

Ghose. 34 C.W.N. 892. 

—S. 55—Adjudication by insolvency Court. 

- Effect of. 

Proceeding commenced before adjudication order is 
not inoperative and must be carried to the end except in 
1 so far as it may involve an application for a remedy 
1 against the property of the insolvent. On production of 
order of adjudication, security to appear should be taken. 
The object of this requirement is to compel the insolvent 
i when he has obtained an adjudicating order to be also 
reasonably diligent in proceeding with his insolvency in 
a bona fide manner. {Lenta:gne, J.) M. V. A. L. 

1 VlSWANATHAN CHETTIYAR v. ABDUL MAJID. 

1 89 I.C. 381 = 3 Rang. 187=A.I.R. 1925 Rang. 305. 
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C. P. CODE, (1908), S. 55 -Arrest by touch. 

—S. 55—Arrest hy touch. 

- —Arrest—Arrest is effected by truck. 

In making an arrest the person authorized to make it 
shall actually touch the body of the person to be arrested, 
unless there be a submission to the custody by word or 
action. 6 W.R. 690, Rel. on. (Hcald and Mating 
Ba , //.) U. THWE v. A. Kl\l Fee. 

1231.C. 127 = 7 Rang. 598 = A.I.R. 1930 Rang. 131. 
—Ss. 55—Discretion of Court. 

-If the security has been realised under an order 

of the Court under section 55 (4) or in the first instance 
consists of a cash deposit, the judgment-creditor may ask 
the Court to execute tjhe decree under section 145 against 
the money lying in Court. But the Court may, in exer¬ 
cise of its discretion, refuse to make an order in favour 
•of the judgment-creditor. ( Macleod , C. J.) ABDUL 
HUSSEIN ESSUFALLI v. D. J. MlSTRI & CO. 

64 I. C. 648 = 46 Bom. 702 = 23 Bom. L. R. 1263 = 

A I. R. 1922 Bom. S40. 
—S. 55—Effect of har of arrest. 

-Bar of arrest under C. P. Code, S. 55 (4) does 

not suspend complete execution and it is open to them 
to execute their decree in any other way e. g. by attach¬ 
ment and sale of any moveable or immoveable property 
of the judgment-debtor. ( Daniels , /.) Ram BHAROSAY 
V. SOHAN Lal. 821. C. 1 = 5 L. R. A. Civ. 408 = 

A. I. R. 1924 AH. 707. 

—S. 55—Extension of time. 

-Court cannot extend period of one month prescri¬ 
bed by S. 55 (4), even under S. 148. (1916) M. W. N. 
179, Foil, and 10 Cal. 55 (P.C.), Dist. ( Phillips , /.) 
Narasimha v. Rangachari. 

1926 M.W.N. 390 = 95 I. C. 444 = 
A. I. R. 1926 Mad. 689 = 50 M.L.J. 477. 

-— 1 he Court has no power to extend the period for 
the judgment-debtor’s filing a petition to be declared an 
insolvent, beyond the prescribed month. ( Jackson , /.) 
VENKOBANNA v. Myachand Venichand. 

86 I.C. 304 = A. I. R. 1926 Mad. 286. 
— S. 55—Failure to apply in insolvency. 

On Judgment-debtor’s tailing to apply within one 
month option as to whether security should be realized 
or judgment-debtor committed to prison lies not with 
decree-holder but executing Court. A.I.R. 1926 Mad. 
286 and A. I. R. 1924 Bom. 428, Ref. ( Data /, /.) 
Makhan Lal v. Narain Das. 

119 I.C. 500 = A.I.R. 1929 All. 377. 
—S. 55—Non-production owing to illness. 

The illness of a judgment-debtor rendering his 

attendance physically impossible without risk to health 

or life is a valid excuse for the sureties for his non-pro¬ 
duction, if they were otherwise liable so to do, so as to 
absolve them from liability under the bond. (/ ai Lal 

J.) Sardar Singh v. imperial Bank. 

117 I.C. 910 = A.I.R. 1929 Lah. 479. 
—S. 55—No record of reasons. 

--Absence of note in re:ord that provisions of 

S. 55 (3) have been complied with does not necessarily, 
indicate that they have not been complied with—Failure 
to comply with provisions does not invalidate arrest. 

( Tapp, /.) haq Dad Khan v. Mul RaJ. 

31 P.L.R. 188 = A.I,R. 1930 Lah. 736. 
—S. 55—Provisions mandatory. 

Provisions of S. 55 are mandatory. ( Panton 
and Mittcr, JJ.) DHARANi MOHAN v. KSH1TIPATI 

Ray. 54 Cal. 782 = 106 I.C. 66 = A.I.R. 1928 Cal. 62. 
—S. 55—Security bond. 

Security bond given under S. 55 must be inter¬ 
preted and enforced according to conditions expressly 
mentioned in the bond, (/ai Lal , /.) SHAW WAL¬ 
LACE & Co. v. Sundar Singh. 


C. P. CODE, (1908), S. 55—Surety’s liability. 

A I.R. 1930 Lah. 575. 

The condition was that if the judgment-debtor 


failed to apply in the Insolvency Court for his discharge, 
the surety would render himself liable for a certain 


sum. 


Held , that no question, whether the surety has failed 
to produce the judgment-debtor, being called upon to do 
so, would arise. The surety’s liability did not terminate 
on the striking off or dismissal of the execution case in 
which the bond was given. 22 C.W.N. 919, Foil. ; 14 
Cal. 757, Dist. (Mullick and Jwala Prasad , J J.) 

Dephraj v. Mahabir Prasad. 

1921 P.H.C.C. 19 = A.I.R. 1921 Pat. 72. 

- Obiter under the present Code the surety’s bond 

would be enforceable even after the dismissal of the 
execution case, in which it was given. (Mullick and 
Jwala Prasad , //.) DEDHRAJ v. MAHABIR PRASAD. 

1921 P.H.C.C. 19 = A.I.R. 1921 Pat. 72. 
—S. 55—Security when non-acceptable. 

-A Court is fully justified in refusing to accept the 

security of a person over whose property or person it 
has no jurisdiction. (Jai Lal , J.) ABDUL RAHIM v. 
Raghubir Chand. 112 1. C. 689 = 

A. I. R. 1929 Lah. 161. 

— S. 55— Surety’s discharge. 

Proper form and formalities and prescribed time 
are necessary essentials. 

Any and every petition which is presented by a judg¬ 
ment-debtor in Court though it is not in the prescribed 
form or accompanied by necessary deposit or otherwise 
proper and is not represented after due compliance has 
not the effect of discharging the surety from his liability 
under the bond. The section should be interpreted as 
meaning * applying in the proper form and after due 
complying with the formalities prescribed by law or the 
rules framed thereunder within the prescribed period or 
within such extension thereof as may have been granted 
by the Court’. (Rupchand Bilaram % A. J. C.) EBRAHIM 
Mahomed v. Pir Mahomed. Ill I. C. 258 = 

A. I. R. 1928 Sind 192. 

-When the Court acts under S. 55 (4) of the C. P. 

Code, the surety bond is in favour of the Court though 
the ultimate beneficiary may be the decree-holder, and 
where the decree-holder grants time to the judgment- 
debtor a surety under S. 55 (4) is not discharged under 
Contract Act, S. 135. (Dalip Singh , /.) DHARI MaL 
V. Kanshi Ram. 100 I. C. 762 = 

A. I. R. 1927 Lab. 336. 

—S. 55—Surety's liability. 

-Under S. 55 (4) it is not open to the Court to 

proceed both against the judgment-debtor and the 
surety ; it could proceed only against one or the other : 
A. I. R. 1924 Bom. 428, Foil. (Jai Lal , /.) Sardar 
Singh v. Imperial Bank. 117 I. C. 910 = 

A. I. R. 1929 Lah. 479. 

-Surety producing judgment-debtor and requesting 

to cancel security bond given by him- Court should not 
refuse to absolve him from further liability. A. I. R. 

1925 All. 344, Dist. ( Bhide , /.) Mt. Aishan Bl 
Mahabir Parshad. 118 I. C. 438 = 

30 P. L. R. 595 = A. I. R. 1929 Lah. 262. 

--Surety under-taking to produce judgment-debtor 

on date fixed must produce even though decree-holder 
remains absent. (Jai Lal , /.) BlR SlNGH v. MOHIN- 
DAR Singh. 116 I. C. 554= A. I. R. 1928 Lah. 974. 

-Surety becomes liable where judgment-debtor 

fails to apply for insolvency within time fixed. (Jai 

Lal . J.) Bir Singh v. Mohindar Singh. 1 • 

116 I. C. 554 = A. I. R. 1928 Lah. 974. 

-Liability of surety arises when he fails either to 

produce the judgmeut-aebtor or when the latter fails to 


1527 


DECENNIAL DIGEST, 1921—1930. 


1528 


C. P. CODE, (1908), S. 55*—Surety’s liability. 

appiy for adjudication. A. I. I<. 1924 Bom. 428,; A. I. 
R. 1925 Lah. 170 and A. I R. 1926 Mad. 286, Foil. 
( Spencer and Ramcsam , //.) WORIUR COMMERCIAL 

Bank Ltd. v. Kaja Maroop Sahib. 

26 M. L- W. 49 —101 I. C. 526 = 
A. I. R. 1927 Mad. 1081 = 62 M. L. J. 623. 

--Under S. 55 (4) surety does not merely undertake 

that the judgment-debtor will appear when called upon 
to do so. but also that the judgment-debtor will apply to 
be declared an insolvent within the prescribed period. 
If the judgment-debtor does not apply to be declared an 
insolvent within the prescribed one month, the surety 
can be proceeded against. Obiter. 1 he surety is liable 
even after the dismissal of the execution proceedings 
against the judgment-debtor. ( Jackson , /.) VENKO- 
BANNA V. MYACHAND VENICHAND. 86 I. C. 304 = 

A. I.R. 1926 Mad. 286. 




C. P. CODE, (1908), S. 60—Agriculture. 

Implements of husbandry. 

Jagir. 

Maintenance. 

Military pay. 

Occupation. 

Occupied by, 

Pension. 

Personal Service. 

Power to dispose. 

Proof. 

Property attachable. 

Provident fund. 

Right to attach. 

Salary. 

Tool of Artizan. 

Wrongful attachment. 
Miscellaneous. 


-Failure of judgment-debtor to apply within time 

makes surety liable though judgment-debtor may die 
after the time allowed. S. 55, cl. 4 does not mean that 
the Court may proceed both against the surety as well 
as the debtor. ( Mac lead , C . J. and Shah, J.) MAKANJI 

Mavji v. Bhukhandas Nacardas. 48 Bom. 500 = 

26 Bom. L. R. 415 = 861. C. 257 = 

A. I.R. 1924 Bom. 428. 

-Court as well as decree-holder can enforce secur¬ 
ity bond even in execution although original execution 
application is dismissed. ( Jwala Prasad and Kulwant 
Sahay, JJ.) SHYAM PROSONO KATRAJ v. KeSHAB 

Chandra Rana. 811. C. 702 = 5 P. L. T. 336 = 
1924 P. H. C. C. 63 = A. I. R. 1924 Pat. 487. 

--Surety for judgment-debtor incurring penalty 

under his bond—Amount paid by surety should be 
credited towards decree amount and not given to decree- 
holder in addition to decretal amount. 15 Cal. 171, Ref. 
(Teunon and Ncwbould , //.) SUREN DR A NATH 

Chose v. Keshab Lal. 25 C. W. N. 36 = 

59 I. C. 778 = A. I. R. 1921 Cal. 659. 

-Surety bringing judgment-debtor in Court during 

stay which was ordered in his favour is not absolved from 
his liability. {Sulaimati and Mukerji, JJ.) RATNI 
Bai V. GhaSI Ram. 86 I. C. 105 = 23 A. L. J. 59 = 
6 L. R. A. Civ. 171 = A. I. R. 1925 All. 344 
—S. 55—Warrant how executed. 

-Bailiff is not bound to show warrant in first ins¬ 
tance—Penal Code. S. 225-B. It is sufficient that he 
should apprise the person to be arrested of the contents 
of the warrant and show it if desired. 5 C. W. N. 843, 
Foil. {Teunon and Ghose, JJ.) SUPT. & REMEMB¬ 
RANCER of Legal Affairs v. Baradakanta. 

25 C. W. N. 816=66 I. C. 1003 = 

A. I. R. 1921 Cal. 79. 
—S. 58—Release before committal. 

-A Judgment-debtor was released while being 

taken to civil prison—He cannot be held constructively 
to be detained in prison and is thus liable to be rearres¬ 
ted. The words “civil prison” in the present Code do not 
mean any more than the words “ civil jail ” in the old 
Code ; where the judgment-debtor was not released 
from detention in civil prison, S. 58 had no application 
and the judgment-debtor is liable to be re-arrested. 
(Da/ip Singh, J.) KANSHI RAM V. KANSHI RAM. 

1181. C. 531 = A. I. R. 1929 Lah. 361. 

-S. 60. 

Agriculture. 

Applicability. 

Contingent or possible right. 

Effect of attachment. 

Estoppel. 

Gratuity. 

House of agriculturist. 


! —S. 60—Agriculture. 

-Where a person has tilled his land for years, his 

temporary letting out of the land does not destroy his 
i status as an agriculturist. 47 P. R. 1897, Ref. {John- 
stone , /.) KALUMAL v. LaMBU. 119 I. C. 225 = 

30 P. L. R. 649 = A. I. R. 1930 Lah. 191. 
-Objection that house being occupied by agricul¬ 
turist as agriculturist can be entertained though it is not 
raised at earlier stage of execution proceedings. The 
proviso to S. 60 (1) is mandatory and the Courts have 
no jurisdiction to attach and sell any of the properties 
specified therein. A. I. R. 1925 Nag. 320, Dist. 
{SubJudar, A. J. C .) GANPAT v. RAMCHANDRA. 

119 I. C. 677 = A. I. R. 1930 Nag. 11. 

-If the objector has properties more than sufficient 

for his agricultural requirements he cannot claim exemp¬ 
tion in respect of all. 47 P. R. 1897, Rel. on. ( Bhide , 
/) raghbir Singh v. pat ram Ganga Ram. 

115 I. C. 478 = 30 P. L. R. 29 = 10 L. L. J. 643 = 

I A. I. R. 1929 Lah. 181. 

-House to be attached was occupied by sons of 

deceased debtor as agriculturists. They need not prove 
that it was so occupied by their deceased father. 7 Bom. 
530, Foil. ( Ashworth , /.) GlRWAR DAYALr,. NARAIN 
Singh. 9L. R. A. Rev 130=1161.0.20 = 

A. I. R. 1928 All. 211. 

-It is doubtful whether a person who is both a 

cultivator of land and a zemindar can only be called an 
agriculturist if his main source of income is derived from 
agriculture. 35 All. 307, Dist. and Doubted. {Ash- 
worth , /.) GlRWAR DAYALz/. NARAIN SlNGH. 

9 L. R. A. Rev. 130 = 116 I. 0. 20 = 

A. I. R. 1928 All. 211. 

-One who earns his livelihood wholly or princi¬ 
pally by agriculture or who ordinarily engages person¬ 
ally in agricultural labour is an agriculturist. A.I.R. 
1923 Bom. 12, Foil. The judgment-debtor did not 
cultivate any land himself being physically unfit to do 
so, and owned some land which was let out to tenants 
on the batai system ; he did not own any cattle ; the 
house intended to be attached was used for stabling his 
mare and storage of fodder for the mare. 

Held, that he was not an agriculturist. {Jai Lal x J.) 

Abdullah v. Anjuman Dehi. 106 I. 0. 45 = 

A. I. R. 1928 Lab. 132. 

-Whether agriculture must be main means of 

subsistence is doubtful—One of the judgment-debtors 
being wholly dependent on agriculture, the house belong¬ 
ing to all is protected. Remarks of Dtvadoss , /. 
in A. I. R 1926 Mad. 350, Doubted. {Findlay % J.C.) 
ANAND RaO v. PANDURANG. 106 I. C. 129 = 

A. I. R. 1928 Nag. 23. 

- A female occupancy tenant not cultivating field 

herself can be agriculturist . 
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C. P. CODE, (1908), S. 60—Agriculture. 

Where a widow inherited from her husband an occu¬ 
pancy field of 3’50 acres, a house said to be worth Rs. 
500 and a kotha worth about Rs. 50, all in the same 
village, and the widow never cultivated the holding 
herself, but sub-let it every year since her husband’s 
.death, she having no bullocks for purposes of cultivation. 

Held : that the house and kotha must be regarded as 
occupied by the widow as an agriculturist and thus 
■exempt from attachment : 16 N. L. R. 89, Foil. ( Halli - 
fax r, A. J. C.) ATMA RAM v. MT. RaDHABAI. 

10 N. L. J. 159 = 102 I. C. 712 = 
A. I. R. 1927 Nag. 374. 

-A person who has no other source of livelihood 

than agriculture is an agriculturist and houses in his 
occupation are exempt from attachment. 

Per Daniels, /.—The burden of proving that the case 1 
falls under S. 60 C. P. Code lies on the person objecting j 
to the attachment. 41 Bom. 475, Foil. ( Mukerji and 
Daniels , JJ.) MT. BHUTA v. BlSHESHAR SlNGH. 

87 I. C. 564 = 6 L. R. A Civ. 217 = 

A. I. R. 1925 All. 432. 
-Becoming Akali is not ceasing to be agricultu¬ 
rist. ( Abdul Raoof , /.) SURAIN SlNGH v. MULA 
Singh. 7 L. L. J. 95 = 26 P. L. R. 463 = 

88 I. C. 543= A. I. R. 1925 Lah. 331. 

-An agriculturist is not a person who obtains his 

livelihood otherwise than by cultivating himself or 
through his servants, even, if he may have some sort of 
interest in a field or two. ( Ashworth , A. J. C.) LaCHH- 
MAN DASS v. MT. PARTAP1. 85 I. C. 700 = 

A. I. R. 1925 Oudh 365. 

-An agriculturist can make a valid mortgage of 

his house in execution of a decree in which the house 
may be sold. If the agriculturist fails to raise the point 
in the suit itself, he cannot raise it in the execution. 

(Contra Ryves, J.) 

Per Walsh , J. —The word ‘such’ in the proviso of 
S. 60 removes the distinction which the word ‘or’ 
would otherwise have in the expression ‘attachment or 
sale ’ which must therefore mean attachment or sale 
in execution of decree. S. 60 does not apply to a sale 
under a mortgage decree. 

Per Ryves, S. 60 applies to all decrees. There¬ 

fore it forbids the sale of a mortgaged house of an 
agriculturist. ( Walsh, Ryves and Mukerji , //.) MUBA¬ 
RAK Hussain v. Ahmad. 84 I. C. 749 = 

22 A. L. J. 321 = 5 L. R. A. Civ. 201 = 46 All. 489 = 

A. I. R. 1924 All. 328 (F.B.). 


C. P. CODE, (1908), S. 60—Estoppel. 

Gale M. Mahomed Hobi. 

A. I. R. 1929 Rang. 275. 

-The income of the Panchotra is not covered by 

S. 60, C. P. Code nor by S. 70 of Act XVII of 
1887. ( Broadway , /.) N.4ND SlNGH v. S. LaCHHMI 

Narain Singh. 731. c . 92 8 = 

A. X. R. 1924 Lab. 226. 
—S. 60—Contingent or possible right. 

-Rent in respect of a period still in existence is 

not a debt at all as the obligation is not complete, and 
hence such rent is not susceptible of attachment. 30 
All. 246 and Webb v. Stentou : (1883) 11 Q. B. D. 5l8, 
Rel. on. ( Mukerji and Ashworth , JJ.) LACHMAN v. 

JarbandhaN 50 All. 507 = 108 1. C. 229 = 

9 L. R. A. Rev. 47=26 A. L. J. 253 = 

A. I. R. 1928 All. 193. 
Uncertain future on fluctuating profits cannot be 
attached. 30 All. 246 and 7 W. R. 266, Rel. on. 
(B. B. Ghose and Bose, JJ.) HABIBULLA v. JcGEN- 

dra Nath. 33 C. W. N. 282 = 

A. I. R. 1929 Cal. 352. 

-If a gift and direction as to payment are distinct 

the direction as to the time of payment does not post¬ 
pone the vesting. If there is a present gift with a post¬ 
poned payment, a vested interest is cieated. A stipula¬ 
tion that interest shall be given in the meantime shows 
that a present gift was intended. ( Venkatasubba Rao and 

Reilly . //•) Alagirisami Pillai z/. Lakshmanan 
Chetty. 92 I. C. 1021 = A. I. R. 1926 Mad. 371 = 

50 M. L. J. 79. 

- Prospective rent cannot be attached. 

An existing debt can be attached, but there is no pro 
vision of the Court under which a debt that has not yet 
fallen due can be attached. An attachment of rents 
which are only prospective is merely an attachment of a 
debt that has not accrued due. ( Carr and Brown, J J.) 
MAUNG Thein v. S. A.S. Firm. 89 I. c. 794 = 

3 Rang. 235 = A. I. R. 1925 Rang. 318. 
—S. 60—Effect of attachment. 

-Attachment creates no charge on property nor 

title in creditor but merely prevents a private alienation 
of the property. Property attached may deteriorate in 
value or become entirely worthless before the date of the 
sale and it cannot possibly be said that what is sold is 
the property in the condition in which it was at the time 
of the attachment. {Martineau and Harrison, JJ.) 
Ram Bhaj V. Ram Das. 69 I. C. 720 = 3 Lah. 414 = 

A. I. R. 1923 Lah. 261. 


—S. 60—Agriculturist. —S. 60—Estoppel. 

Who is — Exemption from attachment. -—Judgment-debtor has no right after sale to claim 

Where a judgment debtor’s only source of living exemption under S. 60. 34 Cal. 199; 7, All. 641 ; 40 All. 
is not by cultivation of land, he is not an agriculturist. 680 and 28 Bom. 125, Rel. on. (Tekchand , /.) Jita 
(N. R Chatter jee and Newbould, JJ.) SURANGINI SlNGH v. GaNPat Rai. 121 I. C. 303 = 

Beby Kedarnath Chandra. 63 I. C. 681 (Cal.). A. I. R. 1930 Lah. 106. 

- Cattle of agriculturist. - Agriculturist judgment-debtor may waive his 

Where an agriculturist claims exemption for his cattle right and agree to sell his house. 
from attachment in execution of a decree, the Court The house of an agriculturist is not absolutely unsaie- 
ought to go into the question whether the cattle are able. The judgment-debtor can waive the privilege 
necessary to enable him to earn his livelihood as an under S. 60, cl. (c) and sell the house of his own free 
agriculturist. The fact that the cattle have been will; consequently where the judgment-debtor has 
pledged as security for a debt will not prevent the entered into an agreement to give the house in security 
operation of S. 60 {b). {Tudball. J.) GHUREY v. for the amount of the decree he is estopped from plead- 
Sanwalia. 61 1. C. 777 (All.), ing that the house is not saleable. 4 Bom. 25 ; 34 All 

—S. 60— Applicability. 25 (F.B.) and 24 C. W. N. 575, Foil. (Ross and 

Judgment-debtor has no right after sale to claim Kulwant Sahay, JJ.) GaNGa BlSHUN Ram Gaja 
-exemption under S. 60. 34 Cal. 199 ; 7 All. 641 ; 40 DHAR Ram v. JaGMOHAN Ram. 6 Pat. 254 = 

All. 680 and 28 Bom. 125, Rel. on. {Tekchand, J.) 102 I.C. 616 = 8 P. L. T. 563= A.I.R. 1927 Pat 233 

JITA Singh v. GaNPat Rai. 1211. C. 303= - Saleability decided upon by the trial Court— 

A.I.R. 1930 Lab. 106. Executing Court cannot question . 

-S. 60 does not apply to executions under a mort- The question whether a certain pension is of such a 

_gage decree. {Mating Ba and Brown, JJ.) U. Lu 1 character as not to be liable to be sold is a mixed ques- 
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C. P. CODE, (1908), S. 60—Estoppel. 

tion of law and fact. If the point was expressly raised 
by the defendant concerned in the suit itself and decided 
against him and a decree under O. 34, R. 4, was passed 
for the sale of that pension, it no longer remains open to 
the judgment-debtor to say that the pension was of such 
a character as not to be saleable at all. It would not 
be proper for the execution Court to reopen the question 
which has already been decided in the original suit. 
In cases where no attachment i? necessary and the sale 
takes place in pursuance of a mortgage decree directing 1 
a sale of the mortgaged property S. 60 will not be appli¬ 
cable to decide the saleability of the property so as to 
prevent the Court from selling the property. A.I.K. 1924 
All. 328, Rel on. (Suleiman and Daniels, //.) MAHO- 
MF.D MAZHAR M l. BlJJA BEOAM. 89 I. C. 364 = 
47 All. 900 = 23 A. L. J. 841 = 6 L. R. A. Civ. 448 = 

A. I. R. 1925 All. 652. 

-An agriculturist can make a valid mortgage of 

his house in execution of a decree in which the house 1 
may be sold. If the agriculturist fails to raise the point 
in the suit itself he cannot raise it in the execution. 
Contra Ryves, J. (i Walsh , Ryves and Mukerji, JJ.) 
Mubarak Hussain v. Ahmad. 84 I. C. 749 = 

22 A.L. J. 321 = 5 L.R.A. Civ. 201 = 46 All. 489 = 

A.I.R. 1924 All. 328 (T.B.). 

—S. 60—Gratuity. 

-Gratuity payable by a University to its servants 

is not in the nature of a goverment pension and con- i 
sequently not exempt from attachment under S. 60 (g). 

6 All. 634, Dist. (Moti Sugar , /.) MUHAMMAD i 
Abdulla v. Jiwan Mal. 75 I. C. 945= : 

A. I. R. 1924 Lah. 688. j 
—S. 60—House of Agriculturist. i 

-An agriculturist’s house occupied by him is ex¬ 
empt from attachment ; and this would apply both to 
his house in the village and also to his hut in the field if 
he had one. 12 Bom. 363, Dist. (Baguley, J.) Ma 
E Se V. Ma Bok Son. 1211. C. 777 = 

7 Rang. 766 = A. I. R. 1930 Rang. 129. 

-Even if an objection is not taken in the execution 

department if the Court otherwise becomes cognizant of , 
the fact that the property attached was the house of an j 
agriculturist it would be its duty to withdraw the attach¬ 
ment. (Mukerji and Boys, JJ.) AlDAL SlNGH v. 

Khazan Singh. A. I. R. 1930 All. 727. 

- House dilapidated — Decree-holder cannot ash for 

sale of site unless the owner is proved to have no inten- j 
tion to rebuild . 

Merely because the house requires re-construction or I 
re-building and short period of a year or so has elapsed 
since the old house disappeared or became dilapidated, ( 
the decree-holder is not entitled to come in and attach I 
the site with the dilapidated house standing thereon in 
absence of clear proof that the owner has no intention 
of re-building and continuing to make use of the site for 
the same purpose as before. (Findlay, J.C.) ANAND 
RAO v. PANDURANG. 105 I. C. 129 = 

A. I. R. 1928 Nag. 23. 

-House occupied by agriculturist as such only is 

exempted. In other words, the house must be used by 
the judgment-debtor for purposes which arc necessary 
for the cultivation of his land. (Jailal, J.) RALLIA 
Ram V. Mt. Hayob Bibi. 98 I. C. 857 = 

A. I. R. 1927 Lah. 66. 

- Zamindars are not necessarily agriculturists . 

An agriculturist whose house is protected from attach¬ 
ment and sale by S. 60 (r) of the C. P. Code must be 
an agriculturist belonging to the class of persons who 
are ordinarily designated as agriculturists, that is, whose 
principal source of livelihood is by cultivation. Culti¬ 
vation to a certain extent is carried on by most, if not 


C. P. CODE, (1908), S. 60—Maintenance. 

all of the zamindars in U. P., but their houses cannot 
be designated as agriculturists’ houses. A. I. R, 1925 
Oudh. 365 and 20 C.W.N. 874, Rel. on. A. I. R. 1923 
Bom. 12, Ref. A zamindar must be taken to be a 
zamindar unless his main source of income is proved to 
be from cultivation. (Iqbal Ahmad, J.) BACHAN 
Singh v. Bhika Singh. 106 1. C. 49 = 

8 L. R. A. Rev. 229 = A. I. R. 1927 All. 601. 

-Where a house of an agriculturist is in ruins and 

there are no doors in it and there is no roof, it is not 
exempt from attachment. (Iqbal Ahmed, J.) BaLUDIN 
v. Lakan Singh. 99 I.C. 376 = 

A. I. R. 1927 All. 214. 

-Even though an agriculturist has two other houses 

on his land expressly meant to be used for agricultural 
purposes, his house, in a city where he spends his nights 
and where he brings his cattle every night from his 
agricultural lands is exempt from attachment under 
S. 60. ( Campbell, J.) NOOR DlN v. SULAKHANMAL 

92 I. C. 759 = A. I. B. 1926 Lah. 23o! 

- Large lauded proprietor is not agriculturist 

and his house is not exempt from attachme?it under 
S. 60 (e). 

The term ‘agriculturist’ is not used in cl. (r) in its 
etymological sense, but it is used to denote a person 
making his living by tilling the soil. It means and in¬ 
cludes a small holder of land who tills the soil and culti¬ 
vates it; but a large landed proprietor, e.g., one owning 
300 acres of land, even though his sole income is from 
land, is not an agriculturist within the meaning of cl. 
(c). The word 1 agriculturist ’ in the clause must be 
interpreted in a strict sense. 12 Bern. 363, Appl. The 
expression “ and occupied by him ” gives the clue to the 
meaning of cl. (e). i.e ., that the houses for which ex¬ 
emption is claimed are occupied by the agriculturists as 
such. A mansion in a large village in which the owner 
lives, even though he has no other source of income 
except that from land, is not such a house as is contem¬ 
plated by cl. (e ); nor is the house of an ordinary 
agriculturist situated at a considerable distance from 
the land which he cultivates and which is not necessary 
for effective or convenient cultivation of the land 7 Bom. 
530, Rel. on. (Dcvadoss and Waller, JJ.) MUTHU 

Venkata Rama Reddiar v. Official Receiver, 
South Arcot. 49 Mad. 227 = 92 I. C. 398 = 

A.I.R. 1926 Mad. 350 = 50 M. L. J. 90. 

—S. 60—Implements of Husbandry. 

-The press and karah which are used for making 

gur from sugarcane grown in the field are implements 
of husbandry and as such are not liable to attachment 
and sale. A. I. R. 1924 Bom. 294, Foil. (Bhide, J.) 
Gajar Singh r. Babu ram. Ill I. c.56= 

A.I.R. 1928 Lab. 943. 

- Charak is an implement of husbandry. 

Articles which are described as Charak, an iron pot 
used for the purpose of manufacturing gul from the 
sugarcane juice, and wooden planks required for the 
purpose, are implements of husbandry within the mean¬ 
ing of S. 60, cl. (b). (Shah, C. j. and Crump , J.) 
LAXMAN MHASU 7'. Marhari Dadasa. 

25 Bom. L.R. 1211 = 811.0.679 = 

A. I. R. 1924 Bom. 294. 

—S. 60—Jagir. 

-There is no initial presumption that a jagir is a 

political pension and it is for a judgment-debtor to bring 
his case w ithin S. 60 (/); 86 P. R. 1914 and 47 P. R. 
1893, Foil. (Bhide, J.) B.ALDEV SlNGH v. JaGAN- 
NATH. Ill I. c. 838. 

—S. 60—Maintenance. 

- Right of maintenance though not attachable , 

receiver can be appointed. 
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C. P. CODE, (1908), S. 60—Maintenance. C. P. CODE, (1908), S. 60—Power to dispose. 


Although the right of maintenance is in point of law 
not attachable and not saleable under S. 60, the proper 
remedy lies, in a fitting case, in the appointment of a 
receiver for realising the rents and profits of the property 
paying out of the same a sufficient and adequate sum for 
the maintenance of the judgment-debtor, and his family, 
and applying the balance, if any, to the liquidation of 
the judgment-creditor’s debt. (Lord Shaw.) RAJENDRA 
NARAIN v. Mt. SUNDAR Bibi. 87 I. C. 295 = 

3 Pat. L. R. 142 = 47 All. 385 = 
52 I. A. 262 = 1925 M. W. N. 630 = 

22 M. L. W. 284 = 6 L. R. P. C. 138 = 
30 C. W. N. 818 = 41 C. L. J. 383 = 

23 A. L. J. 634 = 27 Bom. L. R. 849 = 
A. I. R. 1925 P. C. 176 = 49 M. L. J. 244. 

-“ A right to maintenance ” contemplates a bare 

right of maintenance and nothing more, a right enforce¬ 
able bylaw and payable in the future. Appropriate 
remedy in difficult cases discussed. ( Walsh, J.) 

SUNDAR Bibi v. Rajender Narain Singh. 

63 I. C. 181 = 43 All. 617=19 A. L. J. 648 = 

A. I. R. 1921 All. 120. j 

A heritable annuity conferred by a will stands on 
an entirely different footing from the right of mainten¬ 
ance contemplated by S. 60 {n) and is liable to 
attachment. 10 C. W. N. 1102, and 30 Mad. 279, Ref.; 
27 Cal. 38, Diss. Other cases referred to. ( Daniels , /.) 
MADAN LaL v. L. AMBIKa Bakhsh. 63 I. C. 851 = 

24 O. C. 250 = A. I. R. 1921 Oudh. 164. 
—S. 60—Military pay. 

-An Army Assistant Surgeon is included under 

S. 2, Army Act, as Warrant Officer, and his pay is not 
attachable even if he is recruited in India. ( Mears , C. J. 
and Mukerji , J.) A. L. BROWNE v. H. A. PEARCE. 

48 All. 73 = 23 A. L. J. 929 = 6 L. R. A. Civ. 578 = 

891. C. 882= A. I. R. 1926 All. 122. 

--—The reference in S. 60 (/'), C. P. Code, to the 

Indian Articles of War must now be regarded as referr¬ 
ing to Army Act (VIII of 1911). {Mears, C. J. and 
Mukerji, y.) A. L. Browne H. A. Pearce. 

48 All. 73 =23 A. L. J. 929 = 6 L. R. A. Civ. 578 = 

89 I. C. 882 = A. I. R. 1926 All. 122. 
—S. 60—Occupation. 

The word “occupation” in cl. (<r) does not 
necessarily mean “residence” only. ( Iqbal Ahmad ,' 

Baladin V. Lakhan Singh. 99 I. c. 376 = 

A. I. R. 1927 All. 214. 

—S. 60—Occupied by. 

—-—The words “ occupied by ” mean “ lived in by ” 
or “ used for agricultural purposes by”. ( Campbell , /) 

NOOR Din v. Sulanhan Mal. 92 I. C. 759 = 

A. I. R. 1926 Lah. 230. 

—S. 60—Pension. 

--A sum payable by the Government as compensa¬ 
tion for forest dues in respect of Jagir land taken over 
by the Government for forest purposes is not a pension 
but a grant of money or land revenue and is not exempt¬ 
ed from attachment. ( Jackson , A. J. C .) NaTHMaL 
Marwari v. CHAINSINGH. 121 I. C. 664 = 

A. I. R. 1930 Nag. 134 (1). 

-- A pension is not ordinarily attachable for sale. 

Ihe burden of proof that a particular pension is attach¬ 
able lies on the decree-holder. {Mears, C.J. and Ryves , 
/.) Mazhar Ali Khan v. Mahfuz Hasan. 

68 I. c. 854 = 44 All. 697 = 20 A. L. J. 679 = 

A. I. R. 1922 All. 429. 

-Provident Funds Act (1897), Rule 10—Money 

payable to retired employee is attachable. {Richardson 
and Ghose, JJ.) RaJ KUMAR MUKHARJEE v. W. G. 

Godfrey. A. I. R. 1922 Cal. 196. 

—S. 60—Personal Service. 


-Villages or lands given as jagirs for services 

■ cannot be attached and sold in execution of a decree as 
the sale of such property is opposed to the nature of the 
interest affected and is also contrary to public policy.. 

A. I. R. 1922 Mad. 197, Foil. {Jackson and Mohiuddiu, 
A. y. Cs.) THAKURDAS v. DHANRAO. 

116 I. C. 661 = A. I. R. 1929 Nag. 232. 

-Right of Gangaputra to receive offerings is right 

of personal service and cannot be attached—But right of 
; occupation of particular spot on bank together with 
physical articles is liable to attachment. (Case-law con¬ 
sidered). {IVazir Hasan and Shrivastava , JJ.) 
Ganpat Prasad v. Kashmiri Bank. 

6 O. W. N. 780 = 120 I. C. 822 = 
A. I. R. 1929 Oudh 444. 
The interest of an utpat or priest’s share in the 
net balance of the offerings to the deity can be attached 
and sold in execution of a decree 23 Bom. 131 ; 
23 Cal. 645 and 43 Cal. 28, Dist. ( Marten , C. J. and 
Patkar, J.) DlGAMBAR TaTYA v. HaRI DAMODAR. 

29 Bom. L.R. 102=100 I. C. 1008 = 

A. I. R. 1927 Bom. 143. 

- Saleable property is attachable—Personal inam 

for public service—Not saleable as opposed to public 
policy. 

It is clear law that the Court can only sell in execution 
property which the judgment-debtor can lawfully alienate. 
S. 60 of the C. P. Code forbids the attachment of a 
right of personal service. If what is sought to be attach¬ 
ed is the land and not the right of personal service, that 
section has no application. Sec. 6 (//) of the Transfer 
of Property Act dearly prohibits transfer of property 
when it is opposed to public policy. Where land is 
personal inam for doing public service, it cannot be sold 
by the inamdar ; neither would the purchaser get any 
title, since at any moment the inam could be resumed by 
the Zamindar or Government where the inamdar ceases 
to render services. So, in such a case, the inam lands 
being property not saleable, could not be sold in execu¬ 
tion of any decree against the inamdar. ( Schwabe , C. 
J.,Coutts Trotter and Kumaraswami Sastri, JJ.)- 

Neti Anjaneyalu v. Sri Venugopal Rice Mills, 
Limited. 70 I. C. 466 = 45 Mad. 620 = 

1922 M. W. N. 307 = 15 M. L. W. 513 = 

, 30 M. L. T. 255 = 

A. I. R. 1922 Mad. 197=42 M. L. J. 477 (F.B.) 

-.Jatri bahi of Gayavjal. 

Jatri baht of a Gayawal judgment-debtor containing 
merely entries as to the names and addresses of the 
pilgrims utilizing the services of the judgment-debtor 
while visiting Gaya on religious pilgrimage come well 
within cl. {f) of S. 60 as property not capable of attach¬ 
ment or sale in execution of a decree, 2 P. L. J. 705. 
{Jwala Prasad and Bucknill, JJ.) LACHMAN LAL 

Pathak v. Baldeo Lal Thathwari. 

68 I. c. 944=1 Pat. 619 = 3 Pat. L. T. 603 = 
1922 P. H. C. C. 228 = A. I. R. 1922 Pat. 556. 

—S. 60—Power to dispose. 

Partner’s interest in partnership may be attached 
and sold. 13 Mad. 447 ; 20 Cal. 693, Foil.; 3 Cal. 198 
(P. C.)> Rel. on. (Kumaraswami Sastri , Ratnesam , 
and Reilly , JJ.) DHANARAJU v. MOTILAL DaGA. 

52 Mad. 563 = 29 M. L. W. 823 = 
116 I. C. 343= A. I. R. 1929 Mad. 641 = 

57 M. L. J. 264 (F.B.). 

- Crops grown by heir after tenant's death. 

Ci ops grown on a tenancy by the heir of a deceased 
tenant after his death, are not the crops of the deceased 
tenant and cannot as such be liable to attachment and 
sale in the hands of the heir under S. 60. 84 P.W.R. 
1916, Foil. {Scott-Smith, J.) ABDUL AZIZ v. SARB- 
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C. P. CODE, (1908), S. 60—Power to dispose. 1 
daval. 69 I. C. 520 = A.I.R. 1924 Lah. 335. 

-Where Hindu widow is restricted by deed of 

compromise from having any disposing power the pro¬ 
perty so got cannot be attached. (Marten and F aw- j 
ce tt JJ.) BASANGOWDA v. IRGOWADADI. 1 

73 I. C. 196= 25 Bom. L. R. 293 = 
47 Bom. 597 = A. I. R. 192b Bom. 276. 

—S. 60 —Proof. 

_Where a person is both an agriculturist and a 

zamindar, the burden of proving that the house in 
dispute is strictly of the nature contemplated by S. 60 
(c) is on him. 35 All. 307, Ref. (Iqbal Ahmad , /.) 

Bach an Singh v. Bhika Singh. 

8 L. R. A. Rev. 229 = 106 I. C. 49 = 

A. I. R. 1927 All. 601. 

-Judgment-debtor must prove that hejs agricultu¬ 
rist in fact for claiming exemption. 35 All. 307 ; 
65 P. R. 1909 and 28 Bom. 125, Foil. ( Addison , /.) 
BUTESHAH V. GURAN D1TTA. 

100 I.C. 104 = A.I.R. 1927 Lah. 810. 
—S. 60—Property attachable. 1 

- Proprietary interest of surety is not extinguish¬ 
ed—It merely becomes the first charge on the property 
Liability of properly discussed—Such interest is not 
exempt under Transfer of Property Act , 5". 6 or S. 60. 

Per Sulaiman , Bauerji and Sen, JJ. —When either 
immoveable or moveable property is offered as security 
the proprietary interest of the surety is not automati¬ 
cally extinguished and merely a first charge is created on 
the security which wiil have to be available in the first 
instance for the purpose for which it has been offered. 
Although the depositor cannot defeat that purpose his 
power of disposal of his security subject to that charge 
will subsist, and his interest in the surplus which may 
remain over is both transferable and attachable. 
Such an interest does not come within any of the excep¬ 
tions enumerated in S. 6, T. P. Act, nor is such security 
exempted from attachment under S. 60, C. P. Code. 
If the decree-holder desires to be cautious there is 
nothing in law to prevent him from applying to the 
Court for attaching the security so as to prevent the 
judgment-debtor from dealing with it personally any 
further. It is not only permissible to a decree-holder 
to attach the security but he has a right to do so subject 
always of course to the first charge created and the 
Court has no discretion to refuse his prayer. The only 
condition which the Court issuing an order for attach¬ 
ment must impose is that the previous charge created 
in the property is in no way to be affected. O. 21, j 
R. 52 is specially applicable to attachment of property ; 
in the custody of any Court of public officer. A. I. R. | 
1929 Pat. 97 ; 8 Pat. 478. Ref. (A/ears, C . 

Sulaiman, Boys, Bauer ji. Young, Sen and Niamatullah, 

JJ.) Mahant Shantha Nand V. Basudevanand 
1930 A. L. J. 402 = A. I. R. 1930 All. 225 (F.B.). : 

-Non-transferable occupancy is exempt from sale 

and does not vest in Official Receiver. 39 All. 120 and 
13 N. L. R. 215, Ref. (Aston, A. J. C.) DHARAM- | 
DAS ThanvardaS v. SORABJI. 1211. C. 876= j 

A. I. R. 1930 Sind 75. 

- Interest of an heir in hands of administrator I 

holding as trustee is liable to attachment. 

Where an administrator has paid all expenses and 
debts and has cleared the estate, he is in the same posi¬ 
tion with regard to the next-of-kin as an executor, who 
has cleared the estate, is with regard to residuary legatee 
and he therefore ceases to be administrator and becomes 
trustee and the interest of one of the heirs in the hands 
of such administrator is liable to attachment in satisfac¬ 
tion of the debt due to the creditors of the heir although 
his share is not yet determined and allowed to him. 


C. P. CODE, (1908), S. 60—Property attachable. 

23 Mad. 216, Ref. Ponder v. Ponder, (1921) 2 Ch. 59 • 

32 Cal. 198 (P. C.), Rel. on. ( Shadi Lal,C.J.and 
Broadway , /.) AMBA PaRSHAD v. JAMES SKINNER 

117 I. C. 76 = A. I. R. 1929 Lah. 600*. 

-Insolvent’s money deposited by him in the Court 

as security for the costs of an appeal to His Majesty in 
Council, can be attached, but the order of attachment 
must be made subject to the result of the appeal. 

9 Mad. 203, Rel. on. (Doss and Ross, JJ.) JAGDISH 
Narain Singh v. Ramsakal Kuer. 

9 P. L. T. 969 = 8 Pat. 478 = 114 I. C. 465 = 

A.I.R. 1929 Pat. 97. 

-There is nothing in S. 60, C. P. Code, preventing 

the creditors of the sons of the deceased assured from 
attaching money payable under it. (Rankin, C. J. and 
C. C. Ghose, J.) KRISHNALAL v. PROMILA BALA 

DaSI. 114 I. C. 658 = 55 Cal. 1316= 

47 C. L. J. 587 = 32 C. W. N. 634 = 

A. I. R. 1928 Cal. 518. 

-Groves situate on ex-proprietary holding partake 

of the nature of the holding on which they stand, and 
as such cannot be attached and sold in execution of a 
decree. 9 All. 88 (F. B.), Foil. (Iqbal Ahmad, J) 
Mr. Hafizan v. Chhakko Lal. 

101 I. C. 526 = 8 L. R. A. Rev. 132= 

A. I. R. 1927 All. 779. 

- Interest of a Buddhist couple in marriage pro¬ 
perty is indeterminate and variable according to contin¬ 
gencies — It is not saleable property within S. 60. 

The interests of the parties to the marriage in the 
property of the marriage are not only impartible, but 
are also indeterminate. They can be determined only 
on divorce or on the death of one party. The shares 
taken by the parties on divorce vary according to the 
nature of the divorce. The interest of either party, 
whether at death or divorce, is not in any particular 
item of property, but is an interest in the estate as a 
whole, including liabilities as well as assets so that if 
the liabilities equal or exceed the assets, the interest 
may be nil or even a minus quantity. Such an imparti¬ 
ble and indeterminate interest, depending on and vary¬ 
ing according to certain contingencies, is not saleable 
property within the meaning of S. 60, C. P. Code. 
(Heald and Chari , JJ.) Ma PAING v. MaUNG 

Shwf. Hban. 104 I. C. 516 = 6 Rang. 478= 

A. I. R. 1927 Rang. 274. 

- Occupancy holding is liable to attachment and 

sale in execution. 

The transfer for value of the whole or part of an 
occupancy holding, apart from custom or local usage in 
operative as against the raiyat whether it is voluntary 
or involuntary. The principle is a general one which 
applies to the case of creditors other than landlords 
also. A. I. R. 1924 Cal. 52 and 48 Cal. 184 (F.B.), 
Appl. (Suhrawardy and Duval , JJ.) NaBINCHAN- 
dra Biswas v. Abdul Aziz. 90 I.C. 998= 

A. I. R. 1926 Cal. 337. 

-The estate in the hands of the mother of a 

deceased proprietor who derives her title by virtue of 
her marriage in the family is liable to attachment for 
payment of debts incurred by a previous male holder 
of the estate. (Jailal, J.) DHANPAT v. GOPAL 
KaUR. 26 P. L. R. 735 = 90 I.C. 1052= 

A. I. R. 1926 Lab. 7. 

- Accrued debt is attachable. 

There is a distinction between the case where there is 
an existing debt, payment whereof is deferred, and the 
case where both the debt and its payment rest in the 
future. In the former case there is an attachable debt, 
in the latter case there is not. A debt, in order to be 
attachable, need not be ascertained but must be 
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€. P. CODE, (1908), S. 60—Property attachable. 

accruing or have accrued, a debitum in prasenti solven - 
dum in fnturo. (Suhrawardy and Chotzner, JJ.) 

Bahadurmull Rampuria 2/. Tricumdas Calli- 

ANJI. 78 I.C. 881= A. I. R. 1925 Cal. 561. 

- Hereditary but non-transferable lease. 

A heritable but non-transferable lease granted by a 
Settlement Court in Oudh is not liable to sale in 
execution of money decree, but nevertheless it is not a 
succession of life estates and each hereditary owner 
fully represents the estate. The lessee himself can raise 
the objection as to non-transferability against the 
holder of a money decree. Case-law fully discussed. 
{Simpson, A./.C.) MT. MOHAN DEI v. BaL MAKUND 
RASTOGI. 90 I. c. 256 = 12 O. L, J. 543 = 

2 0. W. N. 737 = A. I. R. 1925 Oudh 702. 
“The right to hold the property as a security for 
the dower debt and to continue in possession thereof 
until the dower debt is satisfied is property and is both 
heritable and transferable. {Coutts and Das, JJ.) 

MT. Bibi Makbulunnissa Mt. Bibi Umtunnissa 

70 I. C. 312 = 1922 P. H. C. C. 348-2 Pat. 84 = 
4 P. L. T. 272 = A. I. R. 1923 Pat. 33 (b). 

- Equity of redemption. 

The equity of redemption is a substantial right cap¬ 
able of attachment and sale. On attachment and the 
sale of the judgment-debtor’s share in the equity of re¬ 
demption, the auction-purchaser would acquire the right, 
title and interest of the judgment-debtor and nothing 
more. If the judgment-debtor was one of the three 
mortgagors, the auction-purchaser would step into his 
shoes, and have all the rights as one of the three mort¬ 
gagors. {Brown, A./.C.) MAUNG SO v. DEVIGYON. 

701. C. 530 = 4 U. B.R. 132 = 
A. I. R. 1923 Rang. 119. 
Execution could be only against saleable property 
—Personal Inam for public service—Not saleable as 
opposed to public policy. 

It is clear law that the Court can only sell in 
execution, property which the judgment-debtor can law¬ 
fully alienate. S. 60 of the C. P. Code forbids the 
attachment of a right of personal service. If what is 
sought to be attached is the land and not the right of 
personal service, that section has no application. S. 6 
\h) of the Transfer of Property Act clearly prohibits 
transfer of property when it is opposed to public policy. 
Where land is personal inam for doing public service, 
it cannot be sold by the inamdar ; neither would the 
purchaser get any title, since at any moment the inam 
could be resumed by the zamindar or Government 
where the inamdar ceases to render services. So, in 
such a case, the inam lands being property not saleable, 
could not be sold in execution of any decree against the 
inamdar. ( Schwabe, C. J., Coutts Trotter and 
Kumarasawami Sastri, JJ.) NETI ANJANEYALU v. 

Sri Venugopal rice mill. 70 I. c. 466 = 

45 Mad. 620 = 15 M. L. W. 513 = 
1922 M. W. N. 307=30 M. L. T. 255 = 
A. I. R. 1922 Mad. 197 = 42 M. L. J. 477. 

- Occupancy holding. 

The transfer of the whole or a part of an interest in 
non-transferable occupancy holding is operative against 
the tenant, whether it is made voluntarily or involun¬ 
tarily, e.r., in execution of a money-decree obtained 
against him, either by the landlord or by a stranger 43 
Cal. 148, Foil.; 1 P. L . J. 257 and 2 P. L. J. 
O30, Overruled. {Dawson Miller, C. J.) JUGESHWAR 
Misra v. Nath Koeri. 65 L 0. 335 = 

~ 19 , 22 P * H * c - c - 49 = A. I. R. 1922 Pat. 19. 

Right to get reconveyance. 

A right to get a reconveyance of and possession of 
property worth fifteen lakhs for payment of six lakhs is 
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C. P. CODE, (1908), S. 60—Salary of insolvent. 

property of a very valuable kind which is attachable and 
saleable under the provisions of the C. P. Code not¬ 
withstanding the amendment of the Transfer of Property 
Act. {Wallis, C. J. and Oldfield, J.) NARASIN- 

gerai Gyanagerji v. Parthasaradhi Rayanim 
Garu. 1921 M. W. N. 519 = 

A. I. R. 1921 Mad. 498. 

—S. 60— Provident Fund. 

- —Compulsory deposit made in General Provident 

Fund is not attachable even after contributor's retire¬ 
ment. 

Compulsory deposit made in the General Provident 
Fund is not liable to attachment even after the retire¬ 
ment of the contributor from service. R. 10, General 
Provident Fund Rules, is merely a rule of procedure 
directing the Accounts Officer how to proceed on 
receipt of a notice of attachment. It does not legalize 
a notice of attachment and consequently does not have 
the intention of making the deposit attachable after 
retirement. A. I. R. 1924 Pat. 524 ; A. I. R. 1924 All. 
68, Foil.; 29 Bom. 259 ; 46 Cal. 962 and A. I. R. 1923 
Cal. 585, Rel. on. ( Kendall, J.) SECRETARY OF 
State v. Har Charan Das. 117 I.C. 622 = 

1929 A. L. J. 670 =51 All. 845 = 
A. I. R. 1929 All. 417 (a). 

- Provident Funds A;t {IX of 1897), S. 2 (4)— 

Compulsory deposit is deposit until payment. 

The words “repayable on demand” in sub-S. (4) 
clearly show that a compulsory deposit is only a deposit 
so long as it remains in the fund, and not after it has 
been paid over to the person to whose credit it had 
hitherto stood. So it is not exempt from attachment 
after it has been paid over to the person entitled : 44 
Bom. 673, Diss. {Wazir Hasan and Ashworth, JJ.) 
Gauri Shankar v. R. J. Decruze. 92 I.C. 673 = 
29 O. C. 278 = 3 O.W.N. 378=13 O. L. J. 425 = 

1 Luck. 313= A. I. R. 1927 Oudh 22. 

-Provident Funds Act (IX of 1897)—The fund 

does not become attachable till paid. {Daniels,/.) 
Devi Prasad v. Secretary of State for India. 

74 I.C. 746 = 45 All. 554 = 21 A. L. J. 454 = 

4 L. R. A. Civ. 256 = A. I. R. 1924 All. 68. 

- -Provident Funds Act {IX of 1897), S. 4, sub- 

^•(1) —“Compulsory deposits" in Railway Provident 
Funds are not attachable. 

The Rules regulating the General Provident Fund do 
not apply to the State Railway Provident Institution, 
which is governed by the Rules contained in the State 
Railway Open Line Cede, Vol. II, App. 1. The amount 
at the credit of the officer, who has left the service, 
which consists entirely of deposits which when they were 
made were ‘‘compulsory deposits” within the meaning 
of R. 30 of the latter Rules and of the Provident Funds 
Act, is exempted from liability to attachment under the 
said R. 30 read with Sec. 60 (1) {k) of the C. P. Code 
and Sec. 4, sub-S. (1) of the Provident Funds Act. 
{Richardson and B. B. Ghose , JJ.) THE SECRETARY 

of State for India in Council v Raj Kumar 
Muker JEE. 82 I.C. 69 = 77 I. C. 1025 = 

27 C. W. N. 472 = 50 Cal. 347 = 

A.I.R. 1923 Cal. 585. 

— S. 60 —Right to attach. 

-- A right to apply for attachment is a processual 

right and a privilege whose exercise depends entirely on 
the discretion of the Court. {Walsh, J.) MUTHU- 

krishna Pillai v. ayyas.ami Ayyar. . ' 

28 M L.W. 344=113 I. C. 416=' 
A. I. R. 1928 Mad. 1173 = 55 M. L. J. 382. 

— S. 60—Salary of insolvent. , t ibi-isr 

Salary of insolvent—Only half vests in the 
Receiver. 
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C. P. CODE, (1908), S. 60—Salary of insolvent. 

The combined operation of S. 28 (5) of the Pro¬ 
vincial Insolvency Act and S. 00 (1) (III) is to make 
only half his salary divisible amongst the creditors. 
( Walsh and Ryves , //.) 1<APHA r. M.C. WHITE. 

73 I.C. 413- 45 All 364-21 A. L. J. 216 = 
4 L. R. A. Civ. 149- A. I. R. 1923 All. 466. 

-Insolvency Court can order reasonable allowance 

to insolvent from out of his half salary vesting in 
Receiver. (If T alsh and Ryves , JJ .) KADHA v. M.C. 

WHITE. 73 I.C. 413- 45 All. 364 = 21 A. L. J. 216 = 
4 L. R. A. Civ. 149 - A. I. R. 1923 All. 466. 

-—A moiety of the insolvent’s pay can be ordered 

to be given to the Receiver for benefit of creditors, 
(i Oldfield and V enkatasubba Kao. JJ .) C. L. N A RA¬ 
SIM HAN v. N. HANUMANTHARAO NAIPU. 

70 I. C. 572= 1922 M. W. N. 717 = 

A. I. R. 1922 Mad. 439. 

—S. 60—Tool of Artizan. 

-A sewing machine is a tool. There is no reason 

why a tool should be confined to primitive implements. 
{Macnair, A.J.C.) VlTHOPA v. BAPULAL. 

65 I. C. 416 = 19 N. L. R. 22 = 
A.I. R. 1923 Nag. 289. 

—S. 60—Wrongful attachment. 

-The attaching creditor is liable in damages to 

the person whose property was wrongfully attached even 
if he has acted honestly. 33 All. 306; A. I. R. 1926 
All. 177 and A. I. R. 1925 Nag. 390, Fell. (Johnstone , 
/.) Munshi Ram lachhi Ram. 112 I. C. 848 = 

A. I.R. 1929 Lah. 200. 

- Damages recoverable though Defendant acts in 

good faith. 

Generally speaking, it is not incumbent on the plain¬ 
tiff to allege and prove that the person at whose 
instance a wrong attachment has been made acted 
thereanent maliciously or without probable cause. 
Proof of malice is not necessary when the property of a 
stranger, not a party io the suit, is taken in execution. 
The decree-holder may have acted in perfectly good 
faith and innocently, but is nevertheless liable if damages 
have been caused by his mistake. {Findlay . Offg. J.C.) 
I)R. N. LOBO BABULAL. 94 I. C. 573 = 

8 N. L. J. 170 = A. I. R. 1925 Nag. 390. 

-Money deposited under decree to the credit of 

decree-holder, who has already assigned his interest in 
the decree, cannot be attached by his creditors unless 
the transfer is proved to be not bona fide. 1912 M. W. 
N. 176, Diss. ( Das and Ada mi, J J.) KaGHUNANDAN 
Prasad v. phagwat Sahay. 86 I. c. 626 = 

6 P. L. T. 504 = 3 Pat. L. R. 18 = 
1925 P. H. C. C. 43= A. I. R. 1925 Pat. 372. 
S. 60—Miscellaneous. 

- Procedure not followed—Sale is not a nullity. 

{Obiter). —Sale of property liable to attachment and 
sale under S. 60 is not a nullity simply because the pro¬ 
cedure provided for the execution of a particular kind 
of property in the first Schedule is not followed. 
Omission to follow the correct procedure under the 
appropriate order and rule is merely an irregularity. 
{Boys and Kendall , JJ.) SH1AM LaL v. GlRRAJ 

KiSHORE. - ‘49 All. 292 = 25 A. L.J. 173 = 

99 I. C. 443=A. I. R. 1927 All. 76. 

—Chief means of livelihood determines the profes- 

si on. 

Chief means and not simply one means determines 
the profession. {Deradoss and Wallace, JJ.) GOPALAM 

Garu v. Gopalakrishnayya Garu. 92 I. C. 416 = 

5 >. A. I. R. 1927 Mad. 342. 

—S. 62—Residing, ‘meaning of.’ 

- Actual residence at date of plaint is not necessary. 

The word, residing, for the purposes of jurisdiction 


C. P. CODE, (1908) , S. 63—Sale by inferior Court. 

does not necessarily mean keeping within the jurisdic¬ 
tion. If a person has a residence within the jurisdiction 
it is sufficient residence although he may not be staying 
there at the exact time when the proceedings were 
initiated against him. {Walsh, A. C. J. and Ryves, J.) 

Tawassul Husain v. wajid ali. 

5L. R. A. Civ. 695 = 87 I.C. 795 = 

A. I. R. 1925 All. 140. 
—S. 63—Attachment by Civil and Revenue 

Courts. 

- Same property attached by Civil ond Revenue 

Courts but was sold by Revenue Court—It cannot be sold 
afterwards by Civil Court, 

The omission of the word “ Civil ” which was before 
“ Court ” in the definition of “decree” in the old C. P. 
Code, has not altered the law in this respect from what 
it was at the time when. 22 All. 182, was decided. 

(Tudball and Sulaiman, JJ.) ROSHAN LAL v „ 
Mashkur ALIKHAN. 63 I. C. 909 = 43 All. 612 = 
19 A. L. J. 643 = A. I. R. 1921 All. 142 (2). 

—S. 63—Attachments by Court. 

-Property being attached in prior decree cf a 

different Court cannot be sold by a Court executing a 
subsequent decree. Sub-S. (2) protects such sale when 
it has taken place in ignorance of prior rights. {Das 
and Ada mi , J J.) RaMDHARI LAI, v. NATHU Ram. 

62 I.C. 33- 2 P. L. T. 719 = 6 P. L. J. 332= 

A. I R. 1921 Pat. 140. 

—S. 63—Effect of stay. 

-The holders of the decrees of inferior Courts, 

whose execution had been stopped by the superior 
Court under S. 63, are entitled to rateable distribution 
under that section read with S. 73 without any further 
applications. 21 Cal. 200, Foil. (Case law discussed). 
{Greaves and Chakravarti, JJ.) GlRlNDRA NATH 
Ray r-. Kedar Nath Fidyanta. 87 I. C. 783 = 

29 C. W. N. 575 = A. I. R. 1925 Cal. 966. 

—S. 63—Object of section. 

-S. 63 sets at rest conflict of views prior to 1908 

and validates proceedings even by inferior Courts during 
attachment by the superior Court. It enjoins that the 
superior Court should realise the property in cases 
where the inferior Court had notice of execution by 
superior Court. ( Krishnan and Odgers, JJ.) 

Sriniyasachakiak v. appavoo Reddy. 

841. C. 265 = 47 M. L. J. 720 = 20 M. L. W. 864 = 
1924 M. W. N. 551 = A.I. R. 1924 Mad. 889. 

-Object of section is to prevent confusion in 

execution of decrees. {Das and Ada mi, JJ.) RaM¬ 
DHARI Lal v. NATHU Ram. 62 I. C. 33 = 

2P.L.T. 719 = 6 P. L. J. 332 = 
A. I. R. 1921 Pat. 140. 

—S. 63—Prior attachment by inferior Court. 

-Where an attachment by an inferior Court is 

prior to that of a superior Couit. no applicaticn is 
necessary to the latter to entitle the decree-holder, 
i attaching earlier, to rateable distribution, but if the 
decree-holder attaching through an inferior Court dees 
so after an attachment has been effected by the superior 
Court, he cannot claim rateable distribution without an 
i application to the superior Court. 21 Cal. 200, Not 
Foil. 14 C. W. N. 396, Foil. (Chatterjea and NtW~ 
bould, JJ.) Krishna Kumar Ghosh v. Pasupati 
Banerjee. 63 I. C. 11 = 25 C. W. N. 740 = 

A. I. R. 1921 Cal.87. 

—S. 63—Sale by inferior Court. 

- Superior Court should call for the sale-proceeds 

to its Court. 

Where the property of the same judgment-debtor is 
attached by the Subordinate Judge as well as by the 

« . _ i i ' _ < i 
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District Munsif, and the latter, in ignorance of the 
attachment by Subordinate Judge, sells the property, 
the proper way is that the Subordinate Judge should 
call for the proceeds of the sale from the District 
Munsif’s Court in order that they might be distributed 
in the Subordinate Judge’s Court in accordance with the 
principle of S. 63: 46 Cal. 64, Diss. from; A. I. R. 1925 
Bom. 420, Foil. {Reilly, J.) Periya Karupan 

Chetti v. Somasundaram Chetti. 

98 I. C. 628 = A.I.R. 1927 Mad 67 = 51 M. L. J. 661. 

-After attachment of property by First Class 

Subordinate Judge there was subsequent attachment 
and sale by Second Class Subordinate Judge First 
Class Subordinate Judge is entitled to call for sale pro¬ 
ceeds to his Court for rateable distribution. 46 Cal. 64, 
Foil. 18 Bom. 458. expl. {Madcod, C.J. ami Coyajee ,’ J.) 

Deekappa Malappa Hubli V. Chanbasappa 
RACHAPPA Neeli. 89 I. C. 980 = 49 Bom. 655 = 
27 Bom. L. R. 917 = A. I. R. 1925 Bom. 420. 
—S. 63—Sale in contravention. 

-Where the property is sold by a Court which did 

not attach the property in the first place, then the Court 
(which first attached the property) instead of holding a 
second sale should rather accept the sale held by the 
first Court and require the transfer of the proceeds 
realised by the sale held by the Court which ought not 
to have sold, the property to the Court, which should 
have sold the property. 12 Cal. 333 and 18 Bom. 458, 
Foil. {Das and Ad ami , JJ .) RaMDHARI Lal v. 
NATHU Ram. 62 I. c. 33 = 6 P. L. J. 332 = 

2 ?. L. T. 719 = A. I. R. 1921 Pat. 140. 
—S. 63—Stay of Execution after attachment. 

Property was attached in execution of decrees of 
two Courts higher and lower—Proceedings in lower 
Courts were stopped—Application thereafter to Higher 
Court for rateable distribution is a continuation of the 
lower Court proceeding and is not barred by S. 48. 
21 I.C.923, Ref. ( Odgers , /.) VENTALA VEERARAZU 
V. Kuruvella Subbarayadu. 64 I. C. 493 = 

15 Mad. L. W 245 = 1921 M. W. N. 507 = 
A. I. R. 1922 Mad. 3 = 41 M. L. J. 378. 

—S. 63—Subsequent attachment by High Court. 

- S. 73 must be read with S. 63 A sum was attach¬ 
ed in execution of two small cause decrees—There was 
subsequent attachment in execution of High Court 

decree on original side where the money was paid_ 

Deciee-holders in Small Cause Court need not apply for 
execution to High Court again. 21 Cal. 200, Rel on • 

5 B °m. 198, Dist. (Rutledge, C. J. and Brtnm, J.) 
Kivai Tong Kee v. Lim Chaung Ghee. 

no I. C. 744 = 6 Rang. 131 = 

A. I. R. 1928 Rang. 157. 

S. 64. 

Applicability. 

Effect of attachment. 

Interpretation. 

Money decree. 

Private transfer. 

Rateable distribution. 

Scope. 

V alidity. 

Miscellaneous. 

—S. 64—Applicability. 

-Sale must follow attachine?it . 


- Decree satisfiedSection docs not apply. 

Where a case does not fall strictly within *S. (At the 
principle of S. 64 cannot be applied in considering that 
case. The moment attachment comes to an end by rea¬ 
son of satisfaction of the decree, all claims under the 
attachment cease to be enforceable: 37 Bom 138- UR 
1916 P. C. 238 , and 35 Bom. 516. Foil. '{Patkar and 
Baker, JJ.) CHINDA v. CHHAGANLAL. 

30 Bom. L. R 1488=115 I. C. 414 = 

A. I. R. 1928 Bom. 545. 

- Mortgage pending attachment is void. 

Attachment before judgment—Suit decreed—Mortgage 
of property to third person—Property sold in execution 
of decree and purchased by decree-holder—Mention of 
mortgage in execution application does not prevent 
decree-holder from challenging the mortgage, nor does 
it prevent the provisions of S. 64 from applving, so as to 
make the mortgage void. A. I. R. 1922 All. 443 Foil 
{Fawcett, Ag. C.J. ana Mirza, J.) SHIVLAL v. 

Taniram. 30 Born. L. R. 1136 = 113 I. C. 353 = 

_ ... . A. I. R. 1928 Bom. 444. 

Attachment before judgment—Section applies. 

Attachment before judgment is not a process in execu¬ 
tion of a decree, for at the time of the attachment there 
is no decree and therefore there can be no process that 
could be issued in execution of the same. An attach¬ 
ment before judgment, made while the estate is still 
under the Collector’s control, is therefore not void under 
paiagiaph 11. 1 he object of the provision in the latter 

part of paragraph 11 (1) is to protect the debtor as far 
as possible from the risk of losing his property wholly 
or for all time and mere attachment before judgment 
does not defeat that object. Attachment in S. 64 covers 
attachment before judgment. {Kctval, A / C ) 
Bansi Lal v. Sitaram. 68 I. C . 188 = 

A. I. R. 1922 Nag. 238. 

Section not applicable to claims under decree 

Section 64 refers only to claims enforreable under the 
attachment effected prior to the alienation and not to 
claims enforceable under the decree in execution of which 
the attachment was made. {Daniels J. C. and Dalai 
A.J.C.) Md. MUZUFAR ALI v. S. BHAGU’aTI pR4S\n 

66 I. C. 642 = 8 O. L. J. 358 = 

A. I. R, 1921 Oiidh 176. 

— S. 64—Effect of attachment. 

■Companies Act , -5\ 229— Attaching creditor is not 


An attachment referred to in S. 64 is the attachment 
under which the execution sale is held and not an attach¬ 
ment of a creditor who is paid off : 41 Mad 265 (F B )■ 
and A . I. R. 1916 P.C. 238, Foil. (Patkar and Baker ’ 
JJ.) CHINDA v. CHHAGANLAL. 

30 Bom. L. R. 1488 = 115 I. c. 414 = 

• A. I. R. 1928 Bom. 545. 


secured creditor—Attachment creates no charge in 
favour of attaching creditor—No charge. 

It merely prevents and avoids alienation, and confers 
no right on the attaching creditor; 26 Mad 673- 
Cal. 179 (P. C.) and 29 Cal. 428 (F. B.), Rel. on; In re 
Printmg and Numerical Registering Co. (1878) 8 Ch’ 
D. 5.0, Dist. {Marten, C.J. and Murphy. J.) GOVER- 
DHANDAS VALLABHDAS v. OFFICIAL LIQUIDATOR 

Electro-Metal Refining Co., Ltd. 

122 I. C. 836 = 31 Bom. L. R. 1209 = 

A. I. R. 1930 Bom. 16. 

- Jvo Security. 

Attachment does not create any title in favour of the 
attaching-creditor. It merely prevents private aliena¬ 
tions. The position of the attaching creditor does not 
confer any title upon him in the property in question 
and he is only entitled to be classed with other creditors 
all of whom are entitled to rateable distribution of the 
assets in the hands of the receiver. Such creditor has 
no higher right than that of any other unsecured credi¬ 
tor and he is not entitled to have his decree satisfied in 
full out of sale proceeds of the property attached by 
him. {B. B. Ghose aud Panton , JJ.) HaRAN CHAN¬ 
DRA * JOYCHAND. • A. I. R. 1929 Cal. 524. 

ivo title or charge . 
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Attachment in itself gives no cause of action for a 
suit by reversioners for a declaration regarding a decree 
based on a mortgage passed against their predecessor-in- 
title, inasmuch as no title passes in virtue of the attach¬ 
ment, nor is any charge created upon the property: 

A. I. R. 1924 Lah. 52, Foil.; 32 P. R. 1904, not Foil. 

Harrison ana Tck Chand , //.) JAGEY RAM v. RICH- 

HPAL. 113 I. C. 907 = 10 L. L. J. 491 = 

30 P. L. R. 6 = 10 Lah. 543 = 
A. I. R. 1929 Lah. 90. 

- Cannot be made retrospective 

If attachment is validly withdrawn though under 
misapprehension subsequent attachment does not relate 
back to date of 1st attachment and cannot have such 
effect against person taking transfer during interval. 
23 Cal. 829; A. I. R. 1924 Cal. 744, 34 All. 490, Dist. 
42 All. 39, Dist. and Disc. {Or me stone, J.) 
L. W. NASSE In the matter of. 7 Rang. 201 = 

118 I. C. 615 = A. I. R. 1929 Rang. 229. 
—S. 64—Interpretation. 

- Injunction—Section does not apply. 

Section 64 relates to private alienation of property 
after it has been attached by order of a Court and does 
not apply when no order of attachment is passed but 
only an ad interim injunction is issued restraining the 
alienation of a house. S. 64 has no application to a case 
in which the alienation has been made after the issue 
of such an injunction. {Tek Chand , /.) DARBARI 

Ram v. Ghulam Fazl Karim. 

A. I. R. 1930 Lah. 858 

• 

-It cannot be held that an assignment of a debt or 

fund, equitable or legal, does not involve a transfer of 
an interest in that debt or fund ; Rodick v. Gandell 
42 Ch. 749, Rel. on. (Ormestone J.) L. W. NaSSE 
In the matter of. 7 Rang. 201 = 118 I. C. 615 = 

A. I. R. 1929 Rang. 229. 

- Vesting order not analogous to attachment. 

Per Ramesam and Afadhavan Nair , JJ. —There is no 
analogy between a vesting order by which the rights of 
insolvent are vested ir. the Official Assignee and an 
attachment of property by Court. ( Phillips , Offg. C. /., 
Ramesam and Madhavan Nair , //.) OFFICIAL 

assignee, Madras v. Ramchandra Aiyar. 

1121.0. 541 = 51 Mad. 417=1928 M. W. N. 294 = 
28 M. L. W. 109 = A. I. R. 1928 Mad. 735 = 

55 M. L. J. 175 (F. B.). 

■- Conditional order of attachment before judgment 

—Purchaser is entitled to oppose the order being made 
absolute. 

It is usual for a plaintiff to file an application along 
with the plaint for the attachment of the property of the 
defendants and if there are minors in the suit to propose 
some person as their guardian. If afterwards the 
guardian is found unwilling to act, the Court appoints a 
proper guardian. But the conditional attachment made 
in the hope that the proposed guardian would act can¬ 
not be said to be invalid by reason of the proposed 
guardian being unwilling to act. The Court should see 
before making the conditional order absolute that a 
guardian is appointed to properly represent the minors, 
as the guardian might represent io the Court that the 
plaintiff has not made out a good case for attachment 
before judgment or that he is willing to give security for 
any decree that may be passed in the suit, and therefore 
the attachment before judgment is not necessary. 
1 herefore an order absolute for attachment before judg¬ 
ment could not be made in the absence of a proper 
guardian. But a conditional order that simply prevents 
the property from alienation by the defendants pending 
the disposal of the application cannot be said to be in¬ 
valid merely because the guardian proposed comes and 


C. P. CODE, (1908), S. 64—Interpretation. 

says he is unwilling to act. If the order is made absolute, 
then the property would be subject to the attachment 
order so made. A purchaser of such property during 
the subsistence of the conditional order is entitled to 
intervene in the proceedings to show that the conditional 
order for attachment should not be made absolute. 
{Devadoss and Jackson , JJ.) BATCHU PERRAJU v . 

Batchu Venkataratnam. 106 I. C. 142= 

A.I.R. 1928 Mad. 1. 

--Enforceable does not necessarily mean in process 

of enforcement. 33 C. L. J. 7, Diss ; A. I. R. 1922 
Bom. 241, Foil. {Phillips and Odgers, JJ.) SlVA 
Protapa v. A. E. I,. Mission. 49 Mad. 38 = 

97 I. C. 496 = A. I. R. 1926 Mad. 307. 

- Explanation to S. 64. 

Subsequent claims for rateable distribution must be 
considered as claims enforceable under the original 
attachment under the explanations to S. 64. When an 
attachment has been levied on property in execution of 
a decree then any attempt by the judgment-debtor to 
deal thereafter with the property, must be considered as 
contrary to the attachment and the transferee or mort¬ 
gagee must be considered as taking the transfer or 
mortgage subject to al' claims which would be made 
against the property attached which by the law are not 
confined to claims of creditors attaching before the 
transfer but will also include the claims of any other 
execution creditors who may apply for execution before 
the assets are realised. (Macleod , C. J. and Coyajee , J.) 

Chunilal Devaji v. Karamchand Shrichand. 

69 I.C. 161 = 24 Bom. L. R. 364 = 46 Bom. 895= 

A. I. R. 1922 Bom. 241. 

- Abandonment of attachment. 

Execution—Attachment—Abandonment of—Attach¬ 
ment struck off—No steps taken except keeping alive 
decree for statutory period when execution and attach¬ 
ment were again applied for—Attachment may be 
presumed to be abandoned. 12 B.L.R. 411 (P. C.), 
Ref. 

Per Seshagiri Aiyar , /. Contra—The practice in the 
Madras Presidency has been to regard the orders “ strik¬ 
ing off ”as one made for statistical purposes; such orders 
do not ordinarily put an end to the attachmant. They are 
never seriously considered as having the effect of dis¬ 
missing an application properly made. 1914 M.W.N. 
796. Ref. The mere fact that there is a new prayer 
for attachment is not a ground for holding that the 
applicant intended to give up his rights under the 
original attachment. 13 M.L.J. 221, Ref. ; 12 B. L. R. 
411 (P.C.), Dist. (Wallis , C. J. and Seshagiri Aiyar , 
j.) Chamiyappa Tharagan v. Rama Iyer. 

62 I.C. 121 = 44 Mad. 232 = 1921 M. W. N. 53 = 
A. I. R. 1921 Mad. 30 = 40 M. L. J. 65. 

- Sale determines rights under attachment . 

The effect of an attachment is to prevent alienation 
and not to confer title by way of charge or otherwise on 
the attaching decree-holder. 37 Mad. 418, Dissented 
from. Further it is only aimed at private alienations. 
A Court sale of attached property altogether releases it 
from attachment. If the judgment-debtor re-acquires 
the attached property from the auction-purchaser or his 
assignees, he acquires a fresh interest which may be 
made the subject of a fresh attachment, but is not 
affected by the earlier attachment. The attaching 
creditor’s right to redeem any mortgage there may be on 
the attached property comes to an end together with the 
attachment itself on the sale to the auction-purchaser in 
execution of the decree in a suit on the mortgage, 
although the attaching creditor was not a party to the 
mortgage suit. Even if there is no such decree, the 
attachment and the attaching decree-holder’s right of 
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redemption will come to an end when he brings the 
judgment-debtor’s interest to sale and it is acquired by 
the auction-purchaser. 

Per Seshagiri Aiyar, /.—An auction-purchaser takes 
ordinarily on the rights of the judgment-debtor and he 
cannot claim to stand in the shoes of the judgment 
creditor for purposes of enforcing the right of redemption 
under S. 91, cl. (/) of the Transfer of Property Act. 39 
All .536, Dissented from. ( Wallis, C.J. and Seshagiri 
Aiyar, /.) CHAMIYAPPA THARAGAN v. RAMA IYER. 

1 62 1.0.1121 = 44 Mad 232=1921 M. W. N. 53 = 
A. I. R. 1921 Mad. 30 = 40 M. L. J. 65. 
—S. 64—Money decree. 

- Attachment does not invalidate transfer. 

There is no provision in sub-R. (l) or (2) or (6) of 
R. 53, which prohibits the holder of a decree for pay¬ 
ment of money from transferring the decree attached, 
and the transfer is in no way affected on account of the 
attachment of the decree, but is a valid transfer giving 
the transferees a good title and entitling them to have 
their names substituted in place of the assignors and to 
apply for execution ifhder O. 21, R. 16. {Kulwant 
Sahay and Macpherson , //.) HAZARIRAM v. KENDAR 

Nath Marwari. 113 I. C. 673 = 7 Pat 726 = 

9 P. L. T. 822 = A. I. R. 1929 Pat. 1. 

--Attachment of money decree is governed by 

O. 21, R. 53 and not by S. 64. ( Kulwant Sahay and 
Macpherscm , //.) HAZARIRAM v. KEDAR NATH 

Marwari. 7 Pat. 726=9 P. L. T. 822 = 

113 I. C. 673 = A. I. R. 1929 Pat. 1. 

S. 64—Private transfer. 

As the agreement to sell entered into before 
attachment does not create any interest or charge on 
the property, it cannot prevail against attachment. 23 
C. L. J. 115, not Applied. {Cumingand Pearson , //.) 
Tarak Nath Mukherjee v. Sanat Kumar 
Mukherjee. 33 c. w.N. 805 = 

„ . , A. I. R. 1929 Cal. 494. 

Friar transfer is not affected by attachment. 


According toO. 38, R. 10, attachment before judg- 

ment does not affect the rights existing prior to the 
attachment of persons not parties to the suit. Therefore 
property transferred to stranger few days before the 
actual attachment before judgment in a suit, would not 
be affected by the attachment. Such a transfer cannot 
be said to be contrary to such attachment. (Patkar and 
Baker, JJ.) CHINDHA RUPLA PATIL v. CHHAGAN- 
LAL SHIVLAL SHETH. H5 j q 414 = 

30 Bom. L. R. 1488 = A. I. R. 1928 Bom. 545. 

- Creditor satisfied—Transfer not void. 

. Where a property under attachment before judgment 
is privately transferred for consideration for satisfying 
the claims of the attaching creditors and their claims 
are actually satisfied and their suits are dismissed the 
transfer is not contrary to attachment which may be 
said to be technically subsisting on the date of the sale- 
deed. {Patkar and Baker, JJ.) CHINDA v. CHHAGAN- 

*LAL. 30 Bom. L. R 1488 = 115 I. C. 414- 

__j, . A - L K-1928 Bom. 545. 

~ ~J rior agreement to sell Perfected by sale— 
Prevails over attachment. 

An agreement to purchase an immovable property 
creates an interest in the same sufficient for putting in a 
claim to raise an attachment thereon. The title of such 
a vendee when he perfects his title to the land by 

obtaining a decree for specific performance and gettin* 

a transfer of the property to himself under the decreS 

prevmls against that of the attaching decree-holder. 

r 582; 14 L. W. 524, Foil. {Spencer, Offg. 

fi/r n MUDAR GADDI SaNYASI. 

80 I. C. 388 = 19 M. L. W. 455 = 34 M. L. T. 110 = 


C. P. CODE, (1908), S. 64—Rateable distribution. 

1924 M. W. N. 329 = A. I. R. 1924 Mad. 610 = 

46 M. L. J. 361. 

'Agreement to sell prior to attachment is valid. 
Where after a judgment-debtor enters into an agree 
ment for sale of property, notice of a previous appli 
cation for execution of the decree by attachment and 
sale of the property reaches the judgment-debtor and 
the property is subsequently attached and sold in execu¬ 
tion of the decree, the promisee under the contract for 
sale is not precluded by the execution proceedings, on 
ground of res judicata from asserting his rights against 
the auction-purchaser. {Wallis, C. J. and Seshagiri 
Aiyar, J.) CHAMIYAPPA THARAGAN v. M. S. RAMA 
Iyrr - 62 I. C. 121 = 44 Mad. 232 = 

1921 M. W. N. 53 = A. I. R. 1921 Mad. 30 = 

40 M. L. J. 65. 

;—Mortgage during attachment is not binding on 
auc tion-pu rchaser. 

A transfer during the pendency of the attachment 
would be void as against all claims enforceable under 
the attachment. It cannot be disputed that it is open 
to the attaching decree-holder to ignore the subsequent 
mortgage and to proceed to sell the whole property and 
not only the equity of redemption, and that if he did so, 
the auction-purchaser would get the whole property free 
from the incumbrance, the mortgage not creating any 

lien on the property sold. 29 Cal. 154 and 20 All 421 
Foil. 

1 he fact that the mortgage deed in dispute was 
executed in order to pay off the money due to another 
attaching creditor will not help the mortgagee as against 
the auction-purchaser. {Stuart and Sulaiman , //.) 
ROSHAN LaL v. LALLU. 68 I. C. 790 = 

44 All. 714 = 20 A. L. J. 722 = 

_ A. I. R. 1922 All. 443. 

Bona fide award is not private transfer. 


Attachment of judgment-debtor’s property— Bona fide 
arbitration award and decree thereon transferring pro¬ 
perty to third person—Award is not a private transfer 
under S. 64. {Oldfield and Ramesam, JJ.) P. S. Nara- 
YANA Ayyar V. Bijari Bivi. 68 I. C. 673 = 

45 Mad. 103= 14 M. L. W. 524 = 
1921 M. W. N. 808 = A. I. R. 1922 Mad. 221 = 

w 41M. L. J. 557. 

Attachment—Private transfer is voidable. 

A private transfer of property under attachment is 
not absolutely void but is void only as against claims 
enforceable under attachment. {Leslie Jones and 
Wilber force, JJ.) NATHU MaL v. GaNGA RAM. 

63 I. C. 108 (Lab.). 

—S. 64—Rateable distribution. 

- -Assets not held by Court. 

Where no assets are held by the Court the claim is 
not one falling under S. 73, it cannot therefore be a 
claim enforceable under attachment within the meaning 
of b. 64. {Patkar and Baker, JJ.) CHINDA v. 
CHHAGAN Lal. 30 Bom. L. R. 1488 = 

115 I. C. 414 = A. I. R. 1928 Bom. 545. 

- 'Mere attachment before judgment without decree 
— S • /3 does not apply. 

A person who has merely obtained an attachment 
before judgment cannot put up a claim for rateable dis¬ 
tribution unless he has obtained a decree and made an 
application for execution. 34 Mad. 25 ; 12 Bom. 409 • 
and 33 Cal. 639, Foil. {Patkar and Baker, //.) 
CHINDHA RUPLA PATIL v. Chhaganlal SHIVLAL 
Sheth. 115 x. c. 414 = 30 Bom. L. R. 1488 = 

# / A. I. R. 1928 Bom. 545. 

I he explanation to S. 64 is to be considered 
with regard to the state of the law at the time when it 
was enacted, and cannot be held to control the clear 
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C. P. CODE, (1908), S. 64—Rateable distribution. 

provisions of R. 89. {Devadots and Waller, JJ.) 
PANDIRI VlKANNA v. G. SA1T1RAJU. 100 I. C. 82 = 

A. I. R. 1927 Mad. 446 = 52 M. L. J. 167. 

- Transfer subsequent to attachment—Second 

attachment and sale thereon subsequent to transfer — 
Transfer not void. 

It is only when the property is sold in execution of 
the decree of a creditor who had attached it prior to the 
transfer that the transfer would be void not only against 
the claim of the attaching creditor, but against all claims 
of creditors who had applied to the Court for attach¬ 
ment or for rateable distribution before sale. 44 Cal. 
662 (P. C.) and 41 Mad. 265 (F. B.), Ref. 

The underlying object of the explanation to S. 64 is 
to secure to the prior attaching creditor full payment of 
his decretal debt before the private transferee could 
claim any interest in the attached property or its sale 
proceeds. Where the alienee fails to discharge the claim 
of the Drior attaching creditor and permits him to pro¬ 
ceed to the sale of such property, he must necessarily be 
postponed till the claims of all the creditors who are by 
virtue of S. 73 entitled to share rateably with the prior 
attaching creditor are satisfied. Similar equities do not, 
however, arise where not only the prior attaching 
creditor has failed to get his decree transferred to the 
Court having the custody of the attached property, but 
cannot even claim to share rateably with the subse¬ 
quent execution creditor. ( Ru pc hand Bilaram , A. J'. C.) 

rampartab Panalal V. newandram Tolaram. 

20 S.L.R. 111 = 931.0.366 = 
A.I.R. 1926 Sind 177. 

_ Sale under attachment set aside—Subsequent 

mortgage—Attachment and petition under S. 7 3 subse¬ 
quently—Mortgage is valid against second attachment. 

Two persons A and B had each a decree against the 
same judgment-debtor. A attached certain property and 
B applied for rateable distribution. The property was 
sold in execution under A's decree but the sale was set 
aside. Then the judgment-debtor mortgaged the pro¬ 
perty. Subsequently the property was attached and sold 
in execution of B's decree. 

field, that the decree-holder B who had applied for 
rateable distribution was not entitled to attack the 
mortgage and that as the auction purchaser’s rights 
could not be referred to the prior attachment but only 
to the later one which was subsequent to the mortgage, 
the mortgage was binding on him. 44 Cal. 662 (P. C.) 
and 41 Mad. 265 (F.B.), Foil. ( Tudball and Rafiq , //.) 
BHUPAL v. K.UNDAN Lal. 60 I. C. 846 = 

43 All. 399 = 19 A. L. J. 221= A. I. R. 1921 All. 45. 

- Prior alienation not affected. 

Claim for rateable distribution arising subsequent to 
private alienation of the property is not binding on 
alienee. ( Mukerjee, A. C. J. and Fletcher , /.) 

Barendra Nath v. Martin & Co. 33 C. L. J. 7 = 

62 1.0. 167 = A. I. R. 1921 Cal. 801. 

--The explanation to S. 64 gives no priority to 

claims under S. 73 apart from the attachment in 
connection with which they were made, and under 
which they are enforceable. 44 Cal. 662 (P. C.) and 
41 Mad. 265 (F. B.) Foil. ( Daniels and Dalai, A.J.Cs.) 
Md Muzafar Ali v. S. Bhagwati Prasad. 

66 I. C. 642=8 0. L. J. 358 = 
A. I. R. 1921 Oudh 176. 

—S. 64—Scope. 

'Sale by judgment-debtor after order of attach¬ 


ment but before completion under O. 21, R. 54 is not 
suit hi n S. 64. 

Attachment is not complete until prohibition and pro¬ 
clamation under O. 21, R. 54 is effected. It can hardly 
be said that immovable property is attached on the 


C. P. CODE, (1908), S. 64—Validity. 

mere order of attachment until that order is followed 
up in the manner laid down in O. 21, R. 54. Mere 
information by attaching creditor to a purchaser from 
judgment debtor by letter before the date of the sale 
and after order of attachment was passed but before 
the actual prohibition and proclamation does not suffice 
to complete and convert the order for attachment into a 
legal attachment. In the absence of a legal attachment 
S. 64 has no application. 42 Mad. 844 (F.B.). A. I. R. 
1928 P. C. 139; A. I. R. 1923 Lah. 423. Rel. on. 

{Madgavkar, J.) GALAB BHAI LALLUBHAI V. KlKA 

Jivan. 53 Bom. 851 = 31 Bom. L. R. 1111 = 

A. I. R. 1929 Bom. 395. 

-S. 64 makes no distinction between attachment 

before or after judgment. 23 C. L. J. 115, Discussed. 
{Cumingand Pearson , J /.)TARAK NATH MUKHERJEE 

v. Sanat Kumar Mukherjee. 33 C. W. N. 805 = 

A. I.R. 1929 Cal. 494. 

- Transfer—Who can object. 

Under the provisions of S. 64 it is only the persons 
who have claims enforceable under the attachment, who 
can take objection that the transfer was void. ( Kul - 
want Sahay and Macpherson , JJ.) HAZARIRAM v. 

Kedar Nath Marwari. 7 Pat. 726= 

9P.L. T. 822 = 113 I. C. 673 = 

A. I. R. 1929 Pat. 1. 

- Prohibition is absolute. 

A sale by consent or with the connivance of the 
decree-holder is not exempt from the operation of S. 64. 
{Odgcrs, J.) (PULIPATY) SUBBAYYA v. KANDI 

Subba Reddi. 38 M.L.T. 310 = 

101 I. C. 591 = A. I. R. 1927 Mad. 648. 

- Benefit might be waived. 

Decree-holder can agree to forego benefit of section— 
Transferee of decree with knowledge of such agreement 
is also bound by it. {Krishnan and Venhatasubba Rao, 
JJ.) GaNGAYYAZ'. Venkataramayya. 

72 I.C. 839 = 16 M. L. W. 988 = 
1923 M. W. N. 51 = 31 M. L. T. 423 = 

A. I. R. 1923 Mad. 230 = 44 M. L. J. 80. 

—- Prohibition is co extensive with attachment. 

It cannot be urged that decree-holder’s first attachment 
enures beyond the dismissal of his first application for 
execution. If the transfer is, therefore, not made 
during the continuance of the attachment under which 
decree-holder’s claim was enforced by the sale, S. 64 
has no application to the case. A. I. R. 1921 Nag. 57. 
Referred to. {Halii fax, A. J. C.) AMOLAK SaO v. 
Mahipatrao. 661.0.850 = 

A. I. R. 1922 Nag. 81. 

- Prior transfer not affected. 

Person already holding mortgage is not bound by 
attachment or subsequent encumbrance created pendente 
lite —T. P. Act, S. 52—Mortgage. 29 All. 339 (P. C.) 
and 15 C. L. J. 391, Foil. {Mookcrjee, A. C. J. and 
Fletcher, J.) BARENDRA NATH r. MARTIN & CO. 

33 C. L. J. 7 = 621. C. 167 = 
A. I. R. 1921 Cal. 801. 

—S. 64—Validity. 

- Prohibition-1f affects bona fide transferees. 

Temporary injunction restraining alienation of pro¬ 
perty pending decision of suit does not render sale void 
against bona fide purchaser. A firm brought a suit for 
recovery of money against another firm, K F , through 
K and his son F and an ad interim injunction was 
issued against the defendants but the order was served 
on K alone restraining them from transferring the pro¬ 
perty pending decision of the suit. The suit was settled 
by compromise. But in the meantime F had trans¬ 
ferred the property by mortgage with possession to D . 
The decree-holder proceeded to attach the house. The 
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V. P. CODE, (1908), S. 64—Validity. 

lower Court dismissed objections by D , holding the 
mortgage to be void under S. 64. 

Held, that the order was erroneous both as a state¬ 
ment of fact and law. The injunction had been served 
on K and not on F who actually effected the mortgage 
which being in favour of bona fide mortgagee for con¬ 
sideration, was not void. A. I. R, 1925 Lah. 644, Foil. 
(T eke hand, J.) D.4RBARI 1<AM v. GhULAM FaRID 
Fazal Karim. A. I. R. 1930 Lah. 858. 

- Transfer to pay prior mortgage is valid. 

Mortgage, during attachment, to pay prior mortgage 
is binding on purchaser. ( Wallace and Srinivasa 
Ay y an gar, JJ.) ANDI THEVAN v. NAGAYASAMI. 

28 M. L. W. 213 = 1111. C. 266 = 
A. I. R. 1928 Mad. 703 = 55 M. L. J. 369. 

‘ Release of attachment between execution and 
registration does not invalidate sale. 

A sale-deed of certain immovable property worth 
more than Rs. 100 was executed on the 4th of Decem¬ 
ber 1912. The property was then under attachment. 
It was released from that attachment on the 10th of 
December. 1 he sale-deed was registered on the 13th 
of February 1913. 

Held, that the transfer was made on the date of 
legislation because if the deed had not been registered 
there would have been no transfer at all. That for 
certain purposes, or even for all purposes, it took effect 
as fi om the date of execution has nothing to do with 
the date o n which it was made. ( Haiti fax, A. J. C.) 
SADHASHEO Kao 7'. Manboth 

103 I. C. 65 = A. I. R. 1927 Nag. 289. 

—Attachment subsequent to alienation. 

Alienation of property during attachment—Attach¬ 
ment ceasing under O. 21, R. 57—Property sold under 
second attachment—Alienation is not void as against 
purchaser under second attachment. 6 All. 33, Foil. 
{King, J.) NAGESWAR TEWARI V. RUP NARAIN 

Shukul. 971. C. 647. 

Discharge of—Prior encumbrance does not vali- 


C. P. CODE, (1908), S. 64—Miscellaneous. 

A. I. R. 1925 Rang. 382. 

Valid termination of attachment—Subsequent 


transfer is not affected by a later attachment. 

If an attachment comes to an end validly, then upon 
a second attachment no Court can refuse to recognise an 
interest validly created in the meanwhile, but if an 
attachment is wrongly released and the right to attach 
is established subsequently according to law either by 
appeal or otherwise, the attachment will relate back to 
the time when it was made. ( Rankin and Page , //.) 

Najimunnessa Bibi v. Nacharaddin Sardar. 

83 I. c. 233 = 51 Cal. 548=39 C. L. J. 418 = 

A. I. R. 1924 Cal. 744. 

" -Attachment released and property attached afresh. 

The words 'All claims enforceable under the attach¬ 
ment’ in S. 64 do not mean 'All claims of the attaching 
creditor enforceable under that or any subsequent 
attachment under the same decree.’ ( Dawson Miller, 
C.J. and Foster, J.) BHAGWAN LaL V. RAJENDRA 
P *ASAD. 77 I.C. 1 = 4 P. L. T. 409 = 

A. I. R. 1923 Pat. 564. 


date sale. 

Where the plaintiff took a sale of the suit property- 
after it had been attached by the defendant and then 
discharged the encumbrance on the property which was 
subsequently sold and purchased by the defendant. 

Held, that inasmuch as the plaintiff’s sale was after 
the attachment it is void as against the defendant’s 
interests under S. 64, C.P. Code, but that the plaintiff 
was entitled to have a charge upon the property for the 
amount of incumbrance discharged by him. * 29 Cal. 
154, Appr. (Phillips and Odgcrs, JJ.) A. PkAKASA 

Kao v. Yelamarti Ramanna. 24 M.L.W. 444 = 

1926 M.W.N. 737=97 I. C. 932 = 
A.I.R. 1926 Mad. 1082 = 51 M.L.J. 358. 

Alienations are void and not voidable. 

S. 64, C. P. Code, says in effect that private aliena¬ 
tion of property after attachment shall be void as against 
all claims enforceable under the attachment. Such 
alienations therefore are not voidable merely. (Madha- 
van Nair , J.) SRINIVASA AlYANGAR v. V. AMBA- 
LAM. 85 I. C. 349= A. I. R. 1925 Mad. 338 = 

„ . . 47 M.L.J. 913. 

Section refers to beneficial interests. 

\\ hat is aimed at in S. 64 is the transfer of a 
beneficial interest, delivery of property or any payment. 

Where the purchaser of a property had paid the pur¬ 
chase money and taken delivery of possession before 
attachment issued against vendor, but the formal sale 
deed was executed and registered during attachment. 

. ^ a t the attachment did not effect purchaser’s 

right. (Rutledge and He aid, JJ.) MaUNG PAN PWE 
v - HAMADANEE. 92 I C. 777 = 4 Bur.L. J. 166= I 


Claim alloused-—Attaching creditor's suit thereon 
— Suit decreed—Attachment revives. 

The release from attachment on the claim to the 
attached property being allowed is only provisional in 
character and is subject to the result of the suit which is 
allowed to be brought by the Code to contest the order 
allowing the claim and if the suit succeeds the attach¬ 
ment is revived from the beginning. Any payment made 
by a debtor of the debt attached under that order of 
release becomes void against the attaching decree-holder 
23 Cal. 829, Followed. (Krishnan and Odgers, J J.) 

Anthiya Hegade v. Manjaiya Shetty. 

69 I.C. 642 = 45 Mad. 84=14 M.L.W. 371 = 
1921 M.W.N. 642 = A.I.R. 1922 Mad. 176 = 

■ ; * 41 M. L. J. 393. 

Ultra vires attachment does not affect transfer. 


Where, before the mortgage of the plaintiff, the pro¬ 
perty was attached before judgment by defendant but 
the procedure laid down by R. 5 was not followed. 

Held , the attachment order was ultra vires and the 
plaintiff was bound to succeed on his mortgage. (Kot- 
wal, A.J.C.) BANSI LAL v. SlTARAM. 

68 I.C. 188 = A.I.R. 1922 Nag. 238. 

Reviver of attachment—Interim transfer affect¬ 
ed. 

Claim suit decreed and attachment raised—Decree 
reversed in appeal—Attachment is revived and renders 
transfer during interval invalid—T. P. Act, S. 52. 
(Drake Brockman, J.C.) MT. BHURIA BALI RAM. 

65 I.C. 220 = 4 N.L.J. 213 = 
A. I. R. 1922,Nag. 138. 
—S. 64—Miscellaneous. < 

"Judgment-creditor has no charge on mortgage 
amount by reason of his attachment—More than one 
creditor attaching same mortgage amount—Court can¬ 
not give to one of them charge at expense of other 
creditors. 25 Cal. 179 ; A. I. R. 1914 P. C. 129 and 
A.I.R. 1923 Mad. 505, Rel. on. (Anantakrishna Ayyar , 
J.) Natesa v. Govindaswami Phathan. 

A. I. R. 1930 Mad. 4. 

Debtor’s property attached by one creditor— 
Another creditor cannot do an act so as to put debtor’s 
property beyond the reach of attaching creditor. 
(Kumaraswami Sastri and Madhavan Hair, JJ.) 

Bazar Bank z/. Union Bank. 39M.L.T. 196 = 

26 M.L.W. 209 = 105 I. C. 246 = 
A. I. R. 1927 Mad. 1147. 

The assignee of a decree already subject of 
attachment has only a permissive right to execute the 
decree. 7 M.L.T. 83 ; 11 M.L.T. 144, and 13 M.L.T. 
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C. P. CODE, (1908), S. 64—Miscellaneous. 

227; Kef. _ j 

And the assignment though valid as between the 
parties to it is subject to the right of creditors who may ; 
have already attached the decree. The intervention of 
the insolvency of assignor after assignment makes no 
difference. The Official Receiver will of course be at 
liberty to take am steps with regard to the vesting of 
or distribution of the proceeds of the decree if and when , 
realized. {Odgers and Curgenven , //.) RAMAKRISH- 

NA A 1 VAR v. Mari Goundan. 1051.0.606 = 
1927 M.W.N. 680 = A. I. R. 1927 Mad. 1025. 

-Where property is usufructuary mortgaged dur- , 

ing pendency of an attachment and it is subsequently 
sold, the purchaser must sue for possession within 
12 years from the date when he took symbolical posses¬ 
sion. Nor could he ever sue for redemption. ( Droad os s 
and Waller, JJ.) SRINIVASA AlYANGAR v. VEL- 
LAYAN. 24 M.L.W. 263 = 97 I. C. 718 = 

A. I. R. 1926 Mad. 966 = 51 M.L.J. 143. 

—S. 65—Agreement to convey property. 

-Property vests in buyer from time the property is 

sold—Suit based on agreement to convey property to 
another after such vesting does not come under S. 66 
(. Patkar and Wild, JJ.) RaMACHANDRA ANANT v. 

Lakshman Sambharao. 31 Bom. L.R. 1271 = 

A. I. R. 1930 Bom. 81. 

—S. 65—Breach of warranty. 

- Sale in execution—Court is not responsible for 


breach of 7uarranty . 

All that passes at the Court auction is the right, title 
and interest of the judgment-debtor, i.e., the purchaser 
is placed exactly into the shoes of the judgment-debtor 
as regards the land sold, and he has no remedy against 
the Court for breach of warranty. ( Baguley , /.) Ma 

Haw a Bi v. Sein Ko. 5 Rang. 803= 


C. P. CODE, (1908), S. 64 —Rights of purchasing 
decree holder 

purchaser and the judgment debtor has a bare right to 
have the sale set aside till confirmed. (Das and Fazl Ali , 

jj.) Habibul Rahman v. Sheonandan Singh. 

9 P.L.T. 795 = 111 1. C. 243 = A.I R. 1928 Pat. 552. 
—S. 65—Permission to hid to decree-holder. 

- Sale to highest bidder not affected. 

Decree-holder allowed to bid but on conditions—His 
failure to fulfil the conditions does not affect the sale in 
favour of highest bidder, ( Adami , J.) JHALDHARL 

Singh v. Pershad Bharti. 

1926 P.H C.C. 138 = 95 I. C. 441 = 
j A. I. R. 1926 Pat. 335. 

—S. 65—Property held by widow. . 

-—Property held by Hindu widow, sold in execution 

of simple money-decree against her—Auction-purchaser 
obtains only widow’s interest. ( Sulaiman and Boys y 

jj.) Mot i Shah v. Chandhrap Singh. 

48 All. 637 = 24 A. L. J. 873 = 96 I. C. 595 = 

A. I. R. 1926 All. 715. 
—S. 65—Property with charge for maintenance. 

-Plaintiff obtaining a decree for maintenance with 

a charge made on certain properties in a suit in forma 
pauperis —Government selling properties for costs — 
Sale is of equity of redemption subject to plaintiff’s 
charge. {Cuming and B. B. Chose , //.) GADADHAR 

Manpal v. Manak Dassi. 

94 I. C. 391 = A. I. R. 1926 Cal. 859. 
—S. 65—Purchase of property already leased. 
-Purchase of land at an auction-sale—Land, al¬ 
ready leased at the time of sale—Purchaser is entitled 
to rent due from the lessee. ( Baguley , J.) Ma 

Hawa Bi v. Sein Kho. 

5 Rang. 803= 109 I.C. 151 = A. I. R. 1928 Bang. 67. 
—S. 65—Purchaser’s rights against invalid mort¬ 


109 I. C. 151 = A.I.R. 1928 Rang. 67. 
—S. 65—Crops go with land. 

-The sale of a tenure would apparently pass all 

that was growing upob the land unless the grow ing crops 
were excepted by the notification of sale or else a custom 
was proved that the outgoing ryot should have the crops 
subject to a payment for use and occupation of the land 
while they remained on the land. 4 Cal. 814, Foil. 
{Boss, j.) Dhobi Roy v. Mahadeo Singh, 

73 I. C. 451 =4 P.L.T. 318 = 1 Pat. L. R. 269 = 

A.I.R. 1923 Pat. 355. 

—S. 65—Effect. 

-After sale judgment-debtor has no interest in 

property. {Jioala Prasad and Adami, JJ.) llAR- 

nandan Marwari v. Pran Nath Roy. 

61 I.C. 922 = 2 P.L.T. 240 = 1921 P.H.C.C. 205 = 

A.I R. 1921 Pat. 409. 
—S. 65—Gift before confirmation. 

-A gift by auction-purchaser made before the 
confirmation of sale is operative to pass-title, to donee 
if the donor, who has undisputed title in the property 
though it is not actually in his possession, authorizes 
the donee to take possession : 15 Cal. 684, (P.C.), Foil. 
{Stuart, C. J. and Baza, J.) ABID HUSSAIN v. MT. | 

Munno Bibi. 2 Luck. 496 = 1 L.C. 50 = 


gage. 

-The auction-purchaser in a Court-sale of the 

judgment-debtor’s land possessed by a mortgagee under 
an invalid mortgage obtains good title to it and the 
mortgagee can get equitable relief only by way of repay¬ 
ment of his amount borrowed by the judgment-debtor. 
A.I.R. 1925 Rang. 291 (F.B.), Foil. {Mating Ba, J.) 
U PO Hla v . U PO THA. 6 Bur. L.J. 230 = 

1061. C. 861 = A. I. R. 1927 Rang. 3S2. 
—S. 65—Revenue sale. 

-Rights of purchaser at revenue and voluntary 

sale are different. {Walmsley and M.N. Makerji , JJ.) 

Jatendranath Roy Choudhry V. Narayan Das 

K H ET R Y 

52 Cal. 862= 90 I. C. 901 = A.I.R. 1926 Cal. 97. 
—S. 65—Rights and liabilities, commencement of. 

-Property sold vests in the purchaser from the 

date of sale—Auction purchaser is entitled to profits 
and responsible for lass from the date of the sale to 
him. Under the old Code the position was precisely the 
reverse. A. I. R. 1923 Mad. 635, Foil. 40 Cal. 89, Foil. 

{Findlay, O.J.C .) NlZAMUPDIN v. JUMMA. 

88 I. C. 693 = A.I.R. 1926 Nag. IT. 
—S. 65.—Rights of purchasing decree-holder. 

- —Purchase between the preliminary and final mart- 


102 I.C. 72 = A.I.R. 1927 Oudh 261. gage decree . • 

—S. 65—Liability of purchasing decree-holder. In a ease of a sale of some of the mortgaged proper- 

- Sale conveys «ood title in equity from the date of ties by a third person in execution of his money-decree- 

sale. ^ against a mortgagor, between the passing of the decree 

Plaintiff mortgagee purchasing mortgaged pro- nisi and absolute in a mortgage suit it is not a question 
perty—Revenue paid by him—Subsequent setting aside of absolute right but rather a question of justice or in* 
of the sale—Pioperty again put for sale and pur- justice to be determined in view* of the fact that on the 
chased by a.third party—Plaintiff suing mortgagor un- one hand the mortgagee is entitled to have his due sa- 
der S. 69, Contract Act, for recovery of money paid by 1 tisfiedout of the mortgaged properties and on the other 
him—Plaintiff cannot recover the money as defendant that the purchaser may have bought without notice of 
was not bound by law to pay after the purchase of the the mortgage and paid not merely for the equit) of re^ 
property by the plaintiff as title in equity passes to the demption but for an absolute interest in the property 
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C. P. CODE (1908), S. 65—Rights of purchasing 
decree-holder. 

The mortgagee is not the master of the situation. On 
the other hand it cannot be said that the Court has got 
an absolute discretion in the matter. What has got to be 
considered is the question as to the respective equities 
which arise in favour of the parties. So far as the mort¬ 
gagee is concerned, his rights extend only to the realisa¬ 
tion of his dues, and if he can satisfy the Court that by 
the sale of the properties in the order which the Court 
proposes to lay down for the sale he would be prejudi¬ 
ced in the enforcement of his rights, the Court will have 
to accede to the request which the mortgagee will make. 
On the other hand, if the Court finds that the purchase 
by the stranger was made jotia fide and although at a 
Court sale but without notice of the mortgagee "and on 
payment not merely of the value of the equity of re¬ 
demption but the value of the absolute interest in pro¬ 
perties then the Court will have to make such provi¬ 
sions as regards the order of sale as would work no in¬ 
justice to the purchaser. If the purchase by the stranger 
was a collusive one or if he paid only for the equity of 
redemption, no such equity will arise in his favour. 
(Case-law consideied.) (Mukerji and Graham , //.) 

Nobin Chandra v. Debendra Sen. 

45 C.L.J. 255 = 31 C. W. N. 521 = 101 I.C. 124 = 

A. I. R. 1927 Cal. 522. 

—S. 65—Sale certificate. 

Under S. 65 on confirmation of the sale the pro¬ 
perty vests in the auction-purchaser from date of the 
sale. Issue of sale certificate is not necessary for title 
to vest. 19 All. 188, Foil. ( Sulaiman , J.) Baij 
Nath v. Banwari Lal. 95 I. C. 965 

—S. 65—Sale of covenant for title. 

-- Whether implied covenant for title passes at a 

Court sale. 

Jackson , J. —Supposing the right and interest of judg¬ 
ment-debtor, which is sold by auction of the Court should 
happen to include an interest which the transfer was 
capable of passing, then that interest could be purchas¬ 
ed at the Court sale along with the property to which 
it was attached, and if such interest were a covenant 
running with the land, as for instance, the covenant for 
title provided in S. 55 (2), that interest could be trans¬ 
ferred at a Court sale. 

Reilly, J. —( Qucere ) Whether in India the benefit of 
an implied covenant for title arising only out of the pro¬ 
visions of S. 55 (2), T. P. Act, could pass by sale. 
(Jackson and Reilly , //.) NATESA VaNNIYAN v. 
Gopalaswami MUDALIAR. 110 I.C. 830= 

51 Mad. 688 = 1928 M. W. N. 419 = 
28 M. L. W. 346 = A.I.R. 1928 Mad. 894 = 

55 M. L. J. 151. 

—S. 65— Sale, passes only rights of judgment- 
debtor. 

—Mortgagor having only charge on property mort¬ 
gaged, mortgaging as owner—Purchaser in execution of 
mortgage-decree against him was disallowed to recover 
possession—Purchaser can claim a right to the charge 
in favour of the mortgagor, because that was all the 
right, title and interest of the judgment-debtor. (B. B. 
Ghose and Panton, J Jf) RAJAH JaNKINaTH ROY v. 

Khwaja Habibulla. 100 I. C. 413= 

45 C. L. J. 151 = A.I.R. 1927 Cal. 359. 
—S. 65—Sale subject to mortgage. 

—Where a person purchases certain property in 
execution of a money-decree expressly subject to a mort¬ 
gage on it and admits the existence of the mortgage it 
is not subsequently open to him to challenge the mort¬ 
gage in a suit, on the mortgage, by the mortgagee ; A. I. 
R. 1923 Nag. 282 and 47 Cal. 446, Rel. on. {Find- 
lay, 0. J.C.) GOVINDRAO v. HIRCHAND. 

D, D—VOL. 1—98 


C. P. CODE (1908), S. 66—Two sales of property. 

95 I. C. 563 = A. I. R. 1926 Nag. 446. 
—S. 65—Sale under old law. 

-An auction sale, at which a benamidar purchased 

for the plaintiff, took place on 8th August, 1908 when 
the Code of 1882 was in force. Under S. 316 of that 
Code the property purchased in execution of the decree 
vested in the purchaser on the confirmation of the sale; 
but the sale was not confirmed until 6th January, 1909 
when the Code of 1882 had ceased to operate and had 
been superseded by the Code of 1908. In a subsequent 
suit agai nst transferees from the benamidar it was 
argued that, under S. 65 of the new Code, on the con¬ 
firmation of the sale the title to the property is to vest 
back with retrospective effect from the date of the sale 
and by the confirmation of the sale under S. 65 of the 
new Code the plaintiff’s title to the property accrued on 
8th August, 1908 and, therefore, S. 66 of the Code had 
no application but S. 317 of the old Code would apply. 

Held, that as on 1st January this sale had not become 
absolute, the plaintff’s right had not accrued and as the 
plaintiff’s right did not accrue on 1st January he was 
clearly bound by S. 66 of the new Code and if he was 
bound by S. 66 the plaintiff cannot maintain the suit : 
47 Cal. 1108 and A. I. R. 1923 Cal. 85, Dist. (Duval 
and Mallik, //.) FaZLUR RAHMAN v. SaRDAR 

Ali. 32 C. W. N. 112 = 107 I. C. 67 = 

A. I. R. 1928 Cal. 338. 

—S. 65—Sale when void. 

Court has no jurisdiction to sell property of 
person against whom decree is not made—Sale, if takes 
place, is ultra vires. (Anantakrishna Ayyar, J J 
CHENGALRAYA v. KOLLAPUR1. 123 I. C. 24 = 

1929 M. W.N. 811 = A. I. R. 1930 Mad. 12. 
or appropriate reliefs S. 47 applies in void 

sales. 

Where notice required by 0.21, R. 22 is not given 
but the sale or excess saleitakes place such a sale is void. 
Being void the sale need not be set aside and as such 
sale need not be set aside the period of limitation (com¬ 
paratively shorter) prescribed by Art. 166 would not 
apply, so that in cases where sales are held to be void, 
appropriate relief could be obtained by parties to the 
suit by proceedings under S. 47, the period of limitation 
being not the period prescribed for the setting aside of 
sales but general period of three years prescribed by 
Art. 181 : A. I. R. 1924 Mad. 431 (F. B.) ; Foil. A. 

I. R. 1924 Mad. 859, Expl. and Dist. : A. I. R. 1926 
Pat. 397, Expl. ; 43 Mad. 313, Ref. ( Anayitakrishna 
Ayyar, J.) CHENGALRAYA v. KOLLAPURI 

123 I. C. 24 = 1929 M. W. N. 811 = 

A. I. R. 1930 Mad. 12. 

—S. 65—Structures on land. 

Structures erected by defaulting proprietor do- 
not pass to purchaser. Pritna facie and in the absence 
of . anything else, it is the land or the share in the land 
which passes at the sale and not the structures or build¬ 
ings on the land. (Walmsley and AI. N. Mukerji, //.)• 
JATINDRANATH ROY Choudhury v. NARAYAN 
Das Khetry. 52 Cal. 862=90 I. C. 901 = 

A. I. R. 1926 Cal. 97. 

—S. 65 —Two sales of property. 

Property sold in execution of two decrees~Pur- 
chaser at the unconfirmed sale gets no title to property. 

Certain property was attached in execution of a 
decree and was sold on 28th February, 19J7. The same 
property was attached and sold by another Court in 
execution of another decree on 3rd March 1917 and 
was purchased by the plaintiff. The first sale was 
never confirmed. The judgment-debtor applied to set 
it aside under 0.21, R. 89, and ultimately it was 
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C. P. CODE (1908), S. 65— Two sales of property. C. P. CODE. (1908), S. 66—Benami purchase. 


decided by compromise that if the judgment-debtor de¬ 
posited a certain amount by a certain time the sale 
should be set aside. The deposit was accordingly made 
by the judgment-debtor on 11th September 1920, and 
the sale was set aside and the proceedings in the first 
executing Court thus terminated. The sale of the ( 
second Court was duly confirmed. The judgment- , 
debtor had obtained from defendants the necessary 
money to set aside the sale by the first Court. In con¬ 
sideration thereof he sold the property to them on 21st 
September, 1920 with certain other properties, and put 
the purchaser in possession thereof. The plaintiff 
then brought a suit to recover possession. 

Held, that when the first executing Court sold the 
property the purchaser merely obtained a right to get 
the sale confirmed, and it would not be until he obtain¬ 
ed the sale certificate, that the vesting of the property 
would date back to the date of the sale. When the 
second executing Court sold the same property, the 
purchaser also obtained an inchoate right which would 
fail to materialize if the previous sale was confirmed. 
When the previous sale was set aside then the light of 
the purchaser from the second executing Court which 
had been in the meanwhile in suspense, revived, and if 
the sale was confirmed, then his title would date back to 
the date of the sale. There was nothing to prevent the 
judgment-debtor objecting to the second sale before the 
certificate was issued. Therefore the plaintiff was 
entitled to succeed. ( Hacleod , C . J. and Coyajee, /.) 

Vishnu Shankar v. Yusuff Nurmahamad. 

88 I. C. 962 = 27 Bom. L. R. 963 = 

A. I. R. 1925 Bom. 483. 

—S. 65—What passes. 

-What passes to a purchaser at Court sale is the 

right, title and interest of the judgment-debtor, whatever 
that interest may be, and he buys the property with all 
risks and defects in the judgment-debtor’s title, except 
where it is proved that the judgment-debtor had no 
saleable interest at all : 3 Cal. 806 (P. C.) ; 23 All. 
355 ; 17 Mad. 228 and 6 Bom. 193, Foil. ; A. I. R. 
1922 Lah. 277 ; 29 Bom. 435 ; 10 All. 166 and A. I.R. 


the plaintiff or on behalf of some one through whom 
the plaintiff claims” within the meaning of S. 66 and 
does not become so merely because the plaintiff as part 
of an alternative cause of action sets up and proves 
that the purchases were, in fact, benami : 14 M. I. A. 
496 (P. C.) and 2 I. A. 154 (P. C.), Rel. on ; 43 All. 
416 = A. I. R. 1921 Alb 165 = 62 I. C. 725, Reversed. 
(Sir John Wallis .) ABDUL JAL1L KHAN v. OBAID 

Ullah Khan. 120 I. C. 661= 

33 C. W. N. 1061 = 6 O. W. N. 637 = 
30 M. L. W. 395 = 1929 A. L. J. 930 = 
1929 M. W. N. 734 = 66 I. A. 330 = 
31 Bom. L. R. 1393 = 50 C. L. J. 357 = 61 All. 675 = 

A. I. R. 1929 P. C. 228 = 57 M. L. J. 177. 

-A suit which the plaintiff alleges that he and the 

defendant were divided among themselves and also from 
their father for a long term of years, that property was 
purchased in court-auction in the name of the defendant 
who was his brother by their father and that therefore 
the plaintiff is entitled to one half of the properties falls 
within the purview of S. 66 of C. P. Code. ( Dalai , J.) 

Parmeshri Das v. Ram Sahai. 118 I. C. 713 (1). 

- Cannot plead his own fraud in defence . 

Defendant sold part of her husband’s estate, purchas¬ 
ed a house in plaintiff’s name out of the proceeds and 
successfully deluded the reversioner into believing 
that the proceeds had been devoted to the payment 
of debts binding on the estate. Defendant was in 
possession of the house. In a suit by plaintiff for 
I possession. 

Held, that it was not open to defendant to show that 
it was she that provided the funds for the purchase, 
by means of a fraud on the reversioner, to which she 
I and plaintiff were parties on the principle that that 
party fails who first has to allege the fraud in which he 
participated. 32 M. L. T. 484 and 31 Bom. 405, Foil. 
1923 Cal. 90, Not Foil. ( Waller, /.) PACHYAMMAL 
| v. DevaNIAMMAL. 91 I. 0. 776 = 

22 M. L. W. 313 = A. I.R. 1925 Mad. 1016. 

- Section applies to suits between the benami and 


1922 Lah. 299, Dist. (Hilton, J.) SHADlRAMv.’ 
Amin Chand. A. I. R. 1930 Lah. 937 (e). 1 

—S. 66—Agreement to convey. 

-Agreement to convey property made after pro¬ 
perty is purchased—S. 66 does not debar suit for speci¬ 
fic performance upon such agreement. The suit in 
such a case is not brought “on the ground that the 
purchase was made on behalf of the plaintiff” within 
the above-mentioned sub-section : 47 I. A. 108 and 42 
Mad. 15 (F.B.) Rel. on. ( Patkar and Wild, JJ.) RAM* 
CHANDRA AN ANT v. L.AXAMAN SAMBHARAO. 

31 Bom. L. R. 1271 = A. I. R. 1930 Bom. 81 (b). 
—S. 66—Applicability. 

-S. 66 only applies to a person who attempts to en¬ 
force his secret title as against a sale certificate holder. 
(Walmsley and Suhrawardy, JJ.) S.ARADINU 

Chakravarthi v. Gosta Behari Pramanik. 

75 I. C. 196 = 27 C. W. N. 208 = 
37 C. L. J. 403= A. I. R. 1923 Cal. 302. 

—S. 66—Auction-purchaser—Necessary party. 

-Application to set aside sale—Auction-purchaser 

is a necessary party—Benami character of sale is no 
excuse. (Madgavkar and Patkar , JJ.) RUDRAPPA v. 

Bashettappa. 52 Bom. 290 = 30 Bom. L. R. 465 = 

110 I. C. 710 = A. I. R. 1928 Bom. 189. 

—S. 66—Benam,i purchase. 

-A suit based on dispossession after an adverse 

possession of 12 years is clearly not a suit “on the 
ground that the purchase was made on behalf of 


the beneficial owners . 

The-e is nothing to prevent a member of a joint 
family from recovering the property which has been 
bought out of the joint family money in the name of 
some person benami at a Court auction by the manag¬ 
ing member of the family, he himself being the decree- 
holder. Under the new section the penal provision is 
confined to purchase on behalf of a plaintiff or persons 
through whom he claims whereas before, it was wide 
enough to cover purchases on behalf of any other person. 
A managing member buying property using family funds 
for that purpose cannot be properly said, within the 
meaning of that section, to buy on l>ehalf of other 
members of the family ; he is doing some thing wholly 
; wrong. There is no distinction between the case of a 
co parcener and the case of a partner. IV here partner¬ 
ship money is used for a benami transaction of that kind 
it would follow, if the interpretation suggested above is 
right, that the innocent partner would lose his property; 
that is not the meaning of the section. The proposition 
that the property is held on behalf of the whole family 
by the benamidar where the property stood in the name 
of a meml>er of the family is equally, applicable when 
the nominee is a stranger, provided that members of the 
family are merely seeking to enforce their claim to what 
they allege to be the undivided family property. 
(Schwabe, C. J. and Coutts Trotter, J.) A. NATARAJA 
MUDAL1AR v. D. P. Ramaswami MUDAL1AR. 

731. 0.478 = 45 Mad. 856 = 16 M. L. W. 358 = 

1922 M. W.N. 584= 
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€. P. CODE, (1908), S. 66—Benamipurchase. C. P. CODE, (1908), S. 66—Suit on prior contract. 


A. I. R. 1922 Mad. 481 = 43 M. L. J. 363. 

‘Benami—Certified purchaser—Possession with 
real purchase. 

S. 66 of the C. P. Code should not be restricted to 
benami purchases made by or on behalf of judgment- 
debtors. 12 Bom. L. R. 317 ; 22 C. L. J. 408 Ref. The 
failure of the alleged benamidar of the certified purchaser 
to assert his rights against the real purchaser during the 
latter’s possession alter the auction-purchase cannot be 
regarded as a waiver or transfer of the right. 11 Mad. 
■234 Not Foil. 23 All. 175, Foil. ( Petition and Ncwbould , 
JJ.) Harish Chandra Guha v. nripendra Ku¬ 
mar Chuckravarti. 

59 I. c. 719 = 24 C. W. N. 1024. 
—S. 66— Benami purchase—What is. 

* ~ Where propeity is purchased by a joint Hindu 

family in the name of a female member thereof who has 
right to maintenance out of joint family property, she 
cannot be said to have such an interest in the purchase 
as would take her case out of S. 66. 12 Bom. L.R. 317 
and 29 All. 557, Foil. ( Tudball and Sulaiman , //.) 
Baijnath Das -a. Bishkn Devi. 63 I C 676 = 

43 All. 711 = 19 A.L.J. 787=A.I.R. 1921 All. 185. 
—S. 66—Benami title. 

Section discourages benami sales but does not 
render them illegal. 

S. 66 must be construed very strictly and noc extend¬ 
ed beyond its express terms. S. 66 prohibits suits 
against a. certified purchaser to assert a benami title 
against him but does not make benami purchases illegal. 

1 he object of the stringent provisions of the section is 
to discourage benami sales but not to render such pur¬ 
chases illegal. 14 M.I.A. 496 ; 2 I. A. 154; and A. I. R. 
1915 P.C. 81, Rel. on. 11 Mad. 213, Dist. ( Patkar and 
■Wild, JJ.) RAMCHANDRA ANANT z/. LAXAMAN 
SAMBHARAO. 31 Bom. L. R. 1271 = 

A. I. R. 1930 Bom. 81. 

—S. 66—Certified purchaser. 

“ -Where the defendant’s name is entered as a cer¬ 
tified purchaser, the plaintiff cannot sue on the ground i 
that the defendant was a benamidar. ( Dalai , J.) 
Parmeshri Das z/. Ram Sahai. 118 I. C. 713. 
—S. 66—Effect on title. 

The provisions of the section were designed to 
create some check on the practice of making what are 1 
■called benami purchases at execution sales for the bene¬ 
fit of judgment-debtors and in no way affects the title j 
of persons otherwise beneficially interested in the pur- ! 
chases. L.R. 42 I.A. 177 Foil. (JVazir Hasan and Hea¬ 
ve, A. J. Cs.) Jai Indar Bahadur Singh v. Sheo 
Indar Bahadur Singh. 10 O. L. J. 481 = 


tive operation and cannot be utilised by an execution 
purchaser whose title was perfected when S. 317 of the 
Code of 1882 was in force. (1920) 47 Cal. 1108, Foil. 
(Mookerjce and Chotzner , J J.) PROMODE KUMAR ROY 

v. Madan Mohan Saha. 70 I. C. 555 = 

36 C. L. J. 396 = 27 C. W.N. 305 = 

A. I. R. 1923 Cal. 228. 

—S. 66—Object of section. 

- Does not preclude evidence of benami. 

S. 66 of the C. P. Code, makes a suit founded on the 
ground mentioned therein not maintainable. It does 
not go further : it has not the effect of excluding evi- 
dence as to the auction-purchaser being a benami for 
another wherever such evidence is relevant. Where the 
suit is founded on title by prescription, in determining 
that title, the fact of the purchaser being benami for 
another may be taken into consideration. (H'azir 
Hasan , J. C. and Heave, A.J.C.) MT. MaHMUDUN- 
NISSA v. Syed Zahid Raza. 84 I. C. 98 = 

11 O. L. J. 466 = A. I. R. 1925 Oudh 20. 
—S. 66—Omissions in proclamation. 

- Of ret 'enue assessed is fatal. 

Under S. 66 it is plain that the proclamation should 
contain the statement as to the revenue assessed upon 
the estate, that it is a material matter and that its omis¬ 
sion is the omission of a matter which would enable 
the judgment-debtor to base an application for setting 
aside the sale if he could comply with the other condi¬ 
tions that the Code provides. (Lord Buckmaster.) 

Baliram v. Narsingdas. 

75 I. C. 546 = 18 M. L. W. 137 = 28 C. W.N. 59S = 

33 M. L. T. 275 = 1923 M. W. N. 714 = 

4 L.R. P.C. 197 = A. I. R. 1923 P.C. 93 = 

45 M. L. J. 403. 

—S. 66—Sale by receiver. 

—A sale by a Receiver is npt a sale by the Court 
but a sale under the Court and in such cases the Court 
does not grant a sale certificate nor does it confirm the 
sale. S. 66, C. P. Code, does not apply to such sales. 16 
C.W.N. 394, Foil. ( Kanhaiyalal and Lindsay. J J.) 
NARAINDAS Z'. Ramchander. 48 All. 209 = 

24 A.L. J. 26 = 6 L. R. A. Civ 610 = 
90 I. C. 116 = A. I. R. 1926 All. 124. 
—S. 66—Suit for confirmation of possession. 

-S. 66 applies equally to a suit for confirmation of 
possession as well as to a suit to recover possession from 
the benamidar. 23 Cal. 699, Diss. ( Cuming and 
Chakravarti, JJ.) UMASASI DEBI v. AK.RUR CHAN- 
DRA. 53 Cal. 297 = 30 C. W. N. 160 = 

92 I.C. 984 = A.I.R. 1926 Cal. 542. 
—S. 66—Suit on contract to sell. 


78 I. C. 393 = A. I. R. 1924 Oudh 218. 
—S. 66—Joint purchasers. 

- Is not benami. , 

A and B jointly purchasing property at auction-sale 
■with joint fund—Sale certificate issued in the name of 
A~B can sue claiming to be owner of half the property, 
as such a purchase is not benami. ( Macleod , C. J. and 
Coyajee, J.) VlSHVANATH v. PANDHARINATH. 

50 Bom. 600 = 28 Bom. L. R. 997 = 
97 I. C. 688 = A. I. R. 1926 Bom. 525. 

S. 66—No contest by purchaser. 

-- Section does not apply . 

The section is not a bar when the certified purchaser 
■does not contest plaintiff’s claim. (Heave, J.) JamBU \ 
Das V. Jai Prakash. 5 L. R. A. Civ. 671 = i 

82 I. C. 344 = A. I. R. 1925 All. 47. 
~~ s - 66—No retrospective effect. 

7 ’^e stringent rule in favour of the certified pur¬ 

chaser enunciated in the Code of 1908 has no retrospec- 

• » 


- -An agreement to sell to plaintiff certain proper¬ 
ties which were to be purchased by the defendant in a 
certain Court-auction, is a valid and enforceable agree¬ 
ment, whether the agreement was before or after the 
auction-sale. 43 Mad. 643 and 42 Mad. ol5 Ref. to. 
(Batten, J.C.) ABDULLA KHAN v. JaLAM SlNGH. 

68 I.C. 559 = A. I. R. 1923 Nag. 11. 
—S. 66—Suit on prior contract. 

“ -Suit on a prior contract to convey property to 
plaintiff is not barred. 

S; 66 bars an enquiry on the question whether the 
certified purchaser is a real or a nominal purchaser, and 
provides that the certified purchaser shall be conclusively 
deemed to be the real purchaser and shall not be ousted 
on the ground that his purchase was really made on 
behalf of the plaintiff or on behalf of some one through 
whom the plaintiff claims. But inasmuch as the provi¬ 
sions of that section bar the equitable jurisdiction of the 
Court, the section must be strictly construed and not 
extended beyond its express tern(^ *24 C. W. N. 51 
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C. P. CODE, (1908), S. 66—Suit when barred. 

Foil. That section does not bar a so it by a plaintiff 
against a defendant, not on the ground that the purchase 
was made on behalf of the plaintiff but on the ground 
that there was a prior contract by virtue of which the 
defendant is bound to convey the property to the plaintiff. 
(Das, /.) HiKRAM AHIR v. RAJ PATI LaL. 

62 I. C. 720 = 1921 P. H. C. C. 21 = 
A. I. R. 1921 Pat. 39 (2). 

—S. 66—Suit when barred. 

- Real (Tamer's suit against the benamidar is 

barred. 

Head of the family making purchase on its behalf 
but allowing a third person co be entered in the sale- 
certificate—Plaintiff a member of the family suing to 
recover possession of property — Plaintiff’s suit is 
barred. A.l.R. 1921 All. 185, Foil.; 12 Peng. L. R. 
317; 35 All. 138; A. I. R. 1922 Mad. 481: and A. I. R. 
1915 P.C. 81, Dist. ( Mukerji and Ashworth , //.) RAM 

rup Teli v. Khaderu Teli. 50 All. 512= 

26 A. L. J. 245 = 1081. C. 130 = 
A. I.R. 1928 All. 619. 

-S. 66 of the C.P. Code will stand in the way of a 

decree-holder suing for possession of property from a 
person who purchases the property in his own name 
disregarding the instructions of the decree-holder to 
bid at the sale for him after obtaining the Court’s per¬ 
mission, because the purchase in such case will be 
benami for the decree-holder. Case-law discussed. 
{Baber, J. C .) MAHARAJ BAHADUR NAWAB 

KISHORE. 82 I.C. 541 = A. I. R. 1925 Nag. 41. 

- Co-mortgagees—Purchase by one of them m his \ 

own name. 

Where out of two joint mortgagees, one alone sued, 
making the other pro forma defendant, and obtained a 
decree in execution of which he purchased the property 
in his own name and the question arose whether the 
other joint mortgagee can claim a share of the pro¬ 
perty purchased. 

Held, that the suit was not maintainable. 29 All. | 
557 and 37 All. 545 (P.C.). Dist. {Gokul Prasad, J.) 
Makhan Lal v. Badri Prasad. 

A. I.R. 1923 All. 405. 

-S. 317 (1882)—Auction-purchaser transferring 

to another in 1900—Suit to question auction sale as 
benami filed in 1916—Suit is barred by S. 66 of the 
Code of 1908 even against transferees from certified 
purchaser—S. 317 of Code of 1882 does not apply. The 
essential difference in the drafting of S. 66 shows that 
the Legislature did not approve of the narrow construc¬ 
tion of S. 317 given to it by decisions of which (21 
All. 196) is an example. The section is intended to 
make it clear that the legislature, disapproving of 
benami transactions, meant to prevent actions against 
certified purchasers and their transferees. ( Mears , C.J. 
and Knox, J.) ABDUL JALILKHAN V. OBEDULLAH 

Khan. 62 I. C. 725 = 43 All. 416 = 

19 A.L.J. 227 = A. I. R. 1921 All. 165. 

—S. 66—Suit when maintainable. 

-A real owner can seek for a declaration of his 

real title against one who does not claim under a certi¬ 
ficated purchaser. ( Cuming and Mukerji , //.) ABI- 

nash Chandra v. pratul Chandra. 

55 Cal. 1070 = 32 C.W.N. 759 = 108 I.C. 585 = 

A.l.R. 1928 Cal. 448. 
—S. 67—(As amended by Act I of 1914)—Com¬ 
missioner’s sanction. 

-Where the Local Government had not issued 

any notification in accordance with S. 3 of Act I of 
1914, that the special rules as to sale of agricultural 
land framed under S. 327 of the Code of 1882 was in 
force, 


C. P. CODE, (1908), S. 66— Suit against sale by 
Collector. 

Held, that the sanction of the Commissioner was 
not necessary as a condition precedent to the sale of 
agricultural land. 4 P.R. 1913 (F.B.), Dist. 89 P.R. 
1913, Rel. on. ( Scott Smith , J.) FAKIR MAHOMED 
v. AMIR Chand. 66 I.C. 893 = 3 L.L.J. 6 = 

A. I. R. 1921 Lah. 223 (2). 

—S. 67—Publication of sale. 

-Publication of sale at the Collector’s Office is 

requisite under O. 21, R. 67 read with R. 54 (2) not 
only in the case of ryotwari land but also in the case of 
enfranchised shrotriem village. {Oldfield and De7>adoss> 

//) p. Gnanammaz/. K. Krishna Reddi. 

761 C. 369=46 Mad. 736= 1923 M.W.N. 463 = 

A. I. R. 1924 Mad. 217 = 45 M. L. J. 263. 

—S. 68—Agricultural land. 

-Agricultural land cannot be attached and decree 

cannot be transferred to Collector for realizing decretal 
am ount even otherwise than by sale. 42 All. 142 Ref. 
{Kanhaiya Lal and Boys , J J f) JANGI LAL v. MATA- 
badal SINGH. 48 All. 392= 24 A.L.J. 397 = 

93 I.C. 1020 = A. I. R. 1926 All. 339. 

—Ss. 68 to 71—Applicability. 

-Sections 68 to 71, C. P. Code, have no applica¬ 
tion in the Punjab as no notification by the Local Gov¬ 
ernment has been issued as is contemplated under 
S 68. {Jai Lal, J.) CHANAN RAM v. DEVI DAYAL. 

110 I. C. 173=A.l.R. 1928 Lab. 475. 

—S. 68—Interference with orders of Collector. 

-Once the execution of the decree has been trans¬ 
ferred to a revenue court, the civil court cannot inter¬ 
fere with the orders passed by the Collector or rectify 
mistakes committed by him. A.l.R. 1924 All. 704, 
Foil.; A.l.R. 1927 All. 203, Rel. on, ( Sulaiman, Ag. 
C.J. and Kendall, J.) KRISHNA DAS v. RaM GOPAI. 

Singh. 50 All. 827 = 26 A.L.J. 769 = 115 I.C. 125 = 

A.l.R. 1928 All. 658. 

—S. 68—Powers of Civil Court after transfer. 

-Where once the case has been transferred to the 

Collector, the civil court has no power to pass any order 
in that case. In spite of the sale having taken place, 
it is for the Collector to decide whether he would re-sell 
the property or not in order to realise the balance of 
the purchase money. Under rules framed by Local 
Government (Rule No. 26), it is entirely in the discre¬ 
tion of the Collector to decide whether he would or 
would not realise the balance of the purchase money by 
resale. {Mukerji and Daniels, J J .) B. SHAHZAD 

Singh v. b. Hanuman Rai. 83 I.C. 766 = 

46 All. 562 = 22 A.L.J. 452 = 5 L.R.A. Civ. 350 = 

A.l.R. 1924 All. 704. 

—S. 68—Powers of Collector. 

-A Collector, executing a decree under S. 9, C.P. 

Tenancy Act, and S. 68, C.P. Code, is a judge of a civil 
court to which the decree has been transferred for exe¬ 
cution. but his powers are limited to those which the 
court from which the decree was transferred to him 
could exercise in the execution of the decree only. He 
has no power to enquire into objections to attachment 
or applications for rateable distribution or matters of 
that kind. ( Halifax , A.J.C.) NANHELALi\ JAMNAPAS. 

109 I. C. 381 = A I.R. 1928 Nag. 297(2). 

—S. 68—Suit against sale by Collector. 

- Rules made by Local Government , C .P. Rules 30, 

31, 32 (3)— Suit to set aside sale confirmed by Collector 
does not lie. 

At an auction-sale, B. and T. bid for the property, T . 
asserting himself, to be a co-sharer capped each bid as 
it was made with a bid of a correspondingly equal sum 
intending to exercise the preferential right which is ac 
corded to a co-sharer by C.P. Code, O. 21, R. 88. In due 
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possible. 

course the matter came before the Collector for the con¬ 
firmation of sale. Notices were served on both B. and T ., 
but 7\ remained absent and did not su b^tantiate his 
allegation about co-sharership. The sale was therefore 
confirmed in favour of B. T. thereafter sued B. for a 
declaration that by virtue of right of pre-emption T. was 
the owner of shares and also, that the sale certificate in 
favour of B. was ineffectual against T. and for possession. 

Held, that, as T . was the person against whom the 
order of confirmation of sale was made, rule 32, clause 
3, operates as a bar to the suit. {Mears, C.J., Ba- 
nerji a?id Bafique, JJ.) BADRI SlNGH v. TULSI RaM. 

79 1.0.82 = 21 A.L.J. 63 = 45 All. 203 = 

4 L.E.A. Civ. 43 = A.I.R. 1923 All. 186 (F.B.). 

—S. 68—Transfer when not possible. 

Simple money decree—No immovable property 
ordered to be sold in execution—Decree cannot be 


95 I. C. 578= 24 A. L. J. 687 = 

A. I. R. 1926 All. 575. 
—S. 70—Suit against sale by Collector. 

-Decree transferred to Collector—Civil Court has 

no authority in the matter—Suit for declaring sale by 
Collector null and void is not maintainable. {Stuart, C. 
/. and Baza , J.) CHANDRA KRISHNA z/. MANNI 

Lall - 1 Luck. 558 = 13 O. L. J. 807 = 

3 0. W. N. 739 = 97 I. C. 1036 = 
A. I. R. 1926 Oudh 612. 
S. 72—Collector’s inability to act. 

Decree sent for execution to Collector—Collector 

reporting his inability to act—Executing Court should 

not file execution application but should proceed with the 
execution. {Jai Lai , /.) BHOWANI M aL v. ALL AH 
W ASAYA. 96 I. c. 199 = A. I. R. 1926 Lab. 682. 


transfeired to Collector. {Hasan and Baza , /_/.) 
Jang Bahadur v . Jagat Narain. 92 I. C. 906 = 

m f\r\ t • A - L R. 1926 Oudh 318. 

—b. 69—Injunction after transfer. 

Where the execution proceedings have gone into 
the hands of the Deputy Commissioner the issue of an 
injunction to the Court which passed the decree 
originally, is obviously futile. {VVazir Hasan , Ag. C.J. 
and Afisra, J.) K.AMAKHYA DU'IT RaM z-. SHYAM 
Lal - 6 O. W. N. 226 = 117 I. C. 471 = 

_ 4 ^uck. 635 = A. I. R. 1929 Oudh 235. 

—b. 70— Jurisdiction after notification of 
transfer. 

The jurisdiction of the Civil Couits in the matter of 
the execution of decrees in cases in which any interest 
in land used for agricultural purposes or held on a 
tenure which is recognized at the time of the settlement 
of such land, or of houses or of other immovable pro¬ 
perty connected with such land or interest, and used for 
agricultural purposes is to be sold, is ousted by notifica¬ 
tion which transfers it to the Collector with effect from 
1st April 1927. ( Kinkhcdc , A. J. C.) MAHOMED 

Hatam v. Ramdutt Kisan Dayal. 

g j 103 C> 884 = A - I. R. 1927 Nag. 324. 

b. 70 Orders of Collector—Remedies against. 

——According to rules framed under S. 70(2), 

Chief Court has neither appellate nor revisional powers 

over orders passed by Collector. {Hasan and Baza , 

JJ.) Basant Rai Bhandari V. Sauk Ram. 

q _ 9 2 L 0- 549 = A I. R. 1926 Oudh 288. 

b. 70 Order setting aside sale after confirma¬ 
tion. 

• -The Collector has no jurisdiction to set aside the 

sale after he had confirmed it and retransmitted the 

decree to the Civil Court and the validity of that order 
so far as it affects the title vested in the auction-pur¬ 
chaser, can be legitimately questioned by the party con- 
cerned in a civil Court. {Kanhaiya Lal and Ashworth, 

J/.) Nand Kishore v. Badan Singh. 

951. C. 678 = 48 All. 568 = 24 A. L. J. 687 = 

rp, _ . , A -L R. 1926 All. 575. 

~7 - i he Collector has no power left to interfere with 

the sale or to set it aside after it has been confirmed and 

the decree re-transmitted to the civil Court, though he 
•can make any correction in the sale certificate to make it 
conform with the proclamation of sale, if he is 
approached for the purpose, as a consequential or 
incidental exercise of the authority vested in him to 

34 a A t ii a 9 or^ Ca ^N° f S ., ale afterthe sale is confirmed. 

r ?• 9 : 17 Cal - 699 ( F - B -), Ref.; and the 
n k ^ a ^ su ^ horder » passed without jurisdiction, was 
^ the ® oarci of Revenue in appeal, would make 

v nC6 ‘ {Hanhaiya Lal and Ashworth , //.) 

J^and Kishore z/. Badan Singh. 48 All. 568 = 


—S. 72—Presumption. 

Collector acts judicially. 

Paragraph 74 of the Punjab High Court, Vol. 1 of 
the Rules and Orders, applies to cases which are 

governed by S. 72. C. P. Code. Under sub S. (2), 

. read with S. 71, C.P. Code, the Collector is to be 
deemed to be acting judicially, and all objections 
relating to the proceedings before him must be dis- 
posed of by him. {Jai Lal , /.) ChaNaN RaM v. 


Devi Dayal. 


110 I. C. 173 = 
A. I. R. 1928 Lah. 475. 


S. 73. 


Applicability. 

Assets. 

Procedure. 

Rateable Distribution. 

Right of incumbrancer. 

Scope. 

—S. 73—Applicability. 

Judgment-debtor is to be the same. 

The undoubted requirement of S. 73. a requirement 
vhich must be satisfied before a person is entitled to a 
lateable distribution, is that the two decrees must have 
been passed against the same judgment-debtor. A 
obtained a money-decree against N in respect of money 
which he had lent to N's husband in his life-time N 
having died L was substituted as her legal representa¬ 
tive K got a rent-decree against L in respect of certain 
lands and li s decree was enforced first by sale There¬ 
upon A applied for rateable distribution. 

Held, A's application for rateable distribution could 
not be granted as the requirement of S. 73 was that the 
two decrees must have been passed against the same 
Judgment-debtor. 25 Bom. 494; 33 Mad. 465; 42 Cal 1 

Rel. on : 11 Cal. 718, Dist. 

Quaere : Whether decree passed against the same 
person in different capacities one personally and 
the other as legal representative are decrees passed 
against the same judgment-debtor. {Bankin C. J.) 

Jahar Lal Saha v. Lalita Sundah Dasi. 

34 C. W. N. 294 = A. I. R. 1930 Cal. 454. 


^ heie the decree-holder and the mortgagee 
happen to be the same person and, the decree debt and 
the mortgage-debt are not two distinct and different 
debts S./3, Provisos (a) and (b) are not applicable. 

yVenkatasubba Bao and Madhavan A 7 air. JJ.) 

Gouriambal v. Ramanathan. 31 M. L. W. 38 = 

1929 M. W. N. 917 = 122 I. C. 366 = 

A. I. R. 1930 Mad. 138. 

-*— Attorney's lien. 

S- does not apply to an attorney’s lien. 
(English and Indian Case law considered). ( Marten , 
C. J. and Blackwell , /.) TYABJI DaYABHAI & Co! 
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v Jetha DEVJI & Co. 51 Bom. 855 = 

29 Bom. L. R. 1196 = 105 I. C. 383 = 

A I. R. 1927 Bom. 542. 

-C. P. Code, S. 73 applies to a case where money 

is realised in execution by process of the Court and not 
when the judgment-debtor deposits in Court for pay¬ 
ment to a particular decree-holder. (Kinkhcdc, A. J. 

C .) Umar Sharif:-. Rodba. 81 I. C. 7 = 

A. I. R. 1925 Nag. 157. 

- -Section is imperative—Necessary inquiry mud 

be made by the Court. 

The addition of the word ‘ passed in S. 73 has not 
in the least altered the sense thereof in the old Code, 
but has on the other hand, made it clearer than "hat it 
was under the old Code. There is no authority for the 
proposition that no rateable distribution can be allowed 
of the assets realised from the judgment-debtors 
common in all thedeciees concerned on the ground that 
in some of the decrees there are judgment-debtors other 
than the common judgment-debtors. 42 C. 1 ; 
24 I. C. 476, Dist. 

There is no room for any contention that section /3 
is not applicable where six of the judgment-debtors are 
common in all the decrees. 27 C. L. J. ICO Foil. The 
section is imperative. It does not need any application 
by the parties for rateable distribution. Only an appli* 
cation for execution of the decree i s necessan in order 
to obtain the benefit of it, and once an application has 
been made for execution the Court is bound to distri¬ 
bute the assets rateable among the several decree- 
holders. The provision in S. 73 intends to give a sub¬ 
stantial relief to holders of decree passed against the 
same judgment-debtor inasmuch as it enables all ol 
them to get the fruit of their decrees when money is 
realised in the execution of one of the decrees. 
Therefore even if the procedure is summary, the 
conseq uences thereof are very material to the decree- 
holders and any enquiry that may be needed in order 
to give relief to the decree-holders should not be 
grudged by any Court. ( Jioala Prasad and Pass, J J .) 
MT. INDEKBASI KUER SATNARAIN SlMGH. 

74 I. C. 626 = 4 P. L. T. 373 = 1923 P.H.C.C. 216 = 

A. I. R. 1923 Pat. 521. 

—S. 73—Assets. 

Garnishee Proceedings . 


C. P. CODE (1908), S. 73—Assets. 

A. I. R. 1930 Cal. 623 = 57 Cal. 736. 

-“ Assets realised ” meaning of—Attachment of 

deposit in court is not. 

In absence of any order by the Court for transfer 
of money realized by the sale of judgment-debtor's 
property attached before judgment in another civil suit 
to the account of the judgment-creditor or for its pay- . 
ment to him, the amount in custody of the Court 
cannot be treated as assets realized in execution of the 
decree within the meaning of S. 5l (l); 46 Mad. 506 
(F. B.) and 44 Mad. 100 (F. B.) Rel. on. ( Rupchand 
Bi/a ram , A. J. C.) BaLCHAND DEVMAL LILA RaM 
LAKHIMALENI In re. 113 I.C. 319 = 

22 S. L. R. 345 = A. I. R. 1928 Sind 165. 

-“ Realised M meaning of—Actual receipt necessary. 

Where in pursuance of an order passed by a superior 
Court assets realized in execution of a decree of a 
Subordinate Court are tran-ferred to the superior 
Court, the assets are deemed to be received within 
S. 73 by the transferee Court when they are actually 
received by that Court : 22 Bom. L. R. 1001, Dist. 
(Shah and Fawcett, JJ.) GODAVARIBAl GOVIND 
R \o V. Deekappa MALLAPPA. 29 Bom. L.R. 319 = 

1011. C. 411 = A. I. R. 1927 Bom. 247. 

- No attachment—Section does not apply. 

Wheie none of the conditions necessary to constitute 
an attachment under O. 38. R. 5, had been complied 
with, i.c.. no order to furnish security was made, nor 
monies were held by the defendant at the disposal of 
the Court. 

Held, that there was no attachment ar.d the money 
paid by the defendant into Court must be considered 
as a deposit in satisfaction of the plaintiff’s claim under 
O. 24, R. 1, and plaintiff was entitled to have it paid 
out to him in satisfaction of his claim on application 
without taking out execution of his decree: 36 Bom. 156 
and 41 Mad.‘ 1053. Foil. (Pratt, J.) MAGANLAL 
Parbhukam Aziz Hajee Karim. 

106 I. C. 77 = 5 Rang. 753 = 
A I. R. 1927 Rang. 278. 

- Money paid under O. 21, R. 43. 

Money paid by a judgment-debtor under a warrant 
of attachment of his moveable property under O. 21, 
R. 43, are assets held by the Court, and are liable to be 
rateably distributed among all persons who have 


Once money is paid to the Sheriff in garnishee applied to the C ourt for execution before the receipt of 

J 1 . i n ... T\* . / 1 f 2 J\ Tvr\ i it 


proceedings it becomes money paid into Couit and 
forms “ assets in the hands of the Court” within the 
meaning of S. 73. It is not any the less so because 
due to subsequent proceedings the Sheriff is debarred 
from paying the amount in the Accountant-General's 
account with the bank. (Rankin, C. J. and C. C. 
Ghosc, J.) MURLIDAS v. BAIJNATH. 


such assets : 36 Bom. 156, Diss. (Mirza, J.) INDAJI 
COOVERJI. 28 Bom. L. R. 237 = 

93 I. C. 852 = A. I. R. 1926 Bom,. 242. 

--Where the auction-purchaser makes default in 

the payment of full amount of the sale, the 25 per cent 
deposit which is deposited in Court becomes * assets' 
within S. 73 and are liable to rateable distribution. 


57 Cal. 736 = A. I. R. 1930 Cal. 623. (Droadoss and Waller,JJ.) SREE M AH ANT?;. RAJA OF 


■Held by the court—Stop order. 


Kalahasti. 


Certain moneys of the judgment-debtors were paid 


49 Mad. 570 = 97 I. C. 86 = 
A. I. R. 1926 Mad. 872. 


into court in pursuance of an order of court in garnishee 
proceedings taken by a creditor. The judgment-deb¬ 
tors obtained an order stopping the execution proceed¬ 
ings for two months. During the currency of this 
order, another creditor got an order for attachment 
before judgment of the same moneys. In a contest 
between the two creditors, the court expressed its opi¬ 
nion, that the date when the moneys were paid into 
court was the date of the receipt of assets by the court 
and this was not varied by the stop order prohibiting 
the judgment-creditor from drawing it out ; so no 
attachment obtained after that date could take away 
from the execution-creditor the rights he had under 
S. 73 or otherwise. (Rankin, C. J. and C. C. Ghose, J.) 
MOHANT MURLIDAS v. BAIJNATH DaS. 


- Compensation under Land Acquisition Act . 

Compensation money awarded under Land Acquisi¬ 
tion Act comes within the meaning of 4 assets held by 
the Court' either from the date of receipt or at least 
from the date of the final award: 41 Mad. 616 and 
A. I. R. 1922 Cal. 19, Appr. ; 36 Bom. 156, Expl. 

(Phillips and Odgers, JJ.) SlVAPRATAPA BHATTADU 
A. E. L. MISSION. 49 Mad. 38 = 971. C. 496= 

A. I. R. 1926 Mad. 307 

- Set-off—When assets can be said to be “received.'* 

Where decree is transferred for execution, and money 
is realized by the transferee Court, the parent Court is 
deemed to have 44 received ” the money on the date the 
transferee Court’s officer conducting the sale receives the 
same: 44 Cal. 7S9, Ref. An application for a set-off ia 
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equivalent to a payment by a cheque on the Court 
which is subsequently found to be in order and honour¬ 
ed, and, therefore, when the decree-holder applies for 
set-off of his claim against the decretal amount, 
the money is “ received” on the date such application 
is made. If the application is, however, made, not to 
tiie transferee Court, but to the parent Court through 
the transferee Court, or if made to the transferee Court 
and simply transferred by it to the parent Court for 
acceptance the date of receipt is the date on which 
the application reaches the parent Court. ( Hallifax , 
A.J.C.) Haji Wali Muhammed AYUK v. SAYID 
Abdul Hamid Shah. 95 i. c. 205 = 

A. I. R. 1926 Nag. 380. 

~ Receipt must be of the 'whole assets. 

The receipt of the assets of which S. 73 speaks must 
be the receipt of the whole of the assets realized by one 
order for sale : 18 Cal. 242 and 26 Mad. 179. Ref. 'This 
proposition holds good for property sold in two lots as 
moveable and immoveable just as much as for two lots 
oi moveable or two lots of immoveable propertv. 

(Halhfax , A. J. C .) HAJI WaLI MUHAMMAD 
Ayub v. Sayid Abdul Hamid Shah. 

95 I. C. 205 = A. I. R. 1926 Nag. 380. 

Sale in lots—Realisation in lots. 


\\heieihe properties were sold separate and their 
sale proceeds were realised separately, 

field , that the sale of each lot was at any rate 
completed \\ hen the whole of the balance of the pur- 
chase-money for that lot was deposited in Court, and 
that a person who had applied for rateable distribution 
after the properties began to be sold was not entitled 
to lateable distribution of the sale proceeds of the whole 
of the pioperties but only of the sale proceeds of the 
propei des that were sold subsequent to his application. 
[Greaves and Chakravarti , //.) Girindra NATH 

Ray s-. Kedar Nath Bidyanta. 87 I.c. 783 = 

29 C. W. N. 575 = A. I. R. 1925 Cal. 986. 

-- Earnest money are not "assets”. 

The mere deposit of the earnest money cannot be 
said to be the assets realised by the sale of anv property 
until the balance of the purchase money is deposited and 
tjie sale becomes a concluded transaction. 14 C. VV. N. 
396 and 15 C. W. N. 872, Foil. ( Greaves and Chakra- 

varti, jj.) Girindra Nath Ray re Kedar Nath 

Bidyanta. 87 I. C. 783= 29 C. W. N. 575 = 

A. I. R. 1925 Cal. 966. 

-- Mean only assets levied in execution. 

Assets held by a Court do not include all money lyin^r 
m Court to the credit of the judgment-debtor but only 
the assets levied in execution or paid into Court in 
satisfaction of the decree under execution, and there is 
no receipt of assets within Section 73 until the Court 
holding the money comes to the conclusion that no 
objection exists and orders the money to be transferred 
to the credit of the first attaching creditor’s suit, the 
decree in which it is engaged in executing. 44 M. 100 
(F. B.), Foil. Therefore where one creditor has filed a 
suit and attached before judgment some money 
belonging to the judgment-debtor, all creditors who 
apply for execution before the attaching creditor has 
obtained a decree, and applied for execution, are 
entitled to rateable distribution. None of them can get 
preference over the other. ( Schwab *, C. Krishnan 
and Wallace , //.) NACHIAPPA CHETTIAR v. SUBBIER 
32 M. L. T. 198 = 72 I. C. 820 = 46 Mad. 506 = 
17 M. L. W. 390= A. I. R. 1923 Mad. 505 = 

44 M. L. J. 413 (F. B.). 
Payment by sureties are “ assets .” 

Attachment before judgment raised on security being 
urmshed. Sureties depositing money after decree and on 


C. P. CODE, (1908), S. 73—Assets. 

execution being taken out—Money so deposited is 
“assets’’held by Court—C. P. Code, S. 115—Order 
rejecting application under S. 73 is revisable. 41 Mad. 
616, Appr. ; 36 Bom. 156, Diss. from. ( Richardson\ 

J.) Ghisulal Ag.arwalla v. Todurmall 

AGARWALLA. 70 I. c. 539 = 26 C. W. N. 169 = 

A. I. R. 1922 Cal. 19. 

Sale in parcels—Entire purchase-money to be 

paid. 

To entitle a creditor to rateable distribution, he must 
make an application to the Court, which holds the 
assets, before the receipt of such assets, for the execu¬ 
tion of an unsatisfied decree for the payment of money 
passed against the same judgment-debtor. Where pro¬ 
perty is sold in execution of a decree in separate 
parcels, the sale proceeds are not deemed to be realised 
until the entire amount of purchase-money in respect of 
all the parcels is paid into Court. 26 Mad. 179, Foil. 
Nr Inker/ee A. C. J. and Fletcher , J.) BARENDRA 

Nath *«. Martin & Co. 33 c. L. J. 7 = 

62 I. C. 167 = A. I. R. 1921 Cal. 801. 
——Voluntary payment by judgment-debtor. 
i he term “ assets” includes any assets held by the 
Court irrespective of the manner in which they came 
into possession of the Court. Money brought voluntarily 
into Court by the judgment-debtor is also “ assets.” 36 
, Bom 156, Diss. from; 40 Cal. 619, Dist.; 41 Mad. 616, 
*011. (turning , /.) H.AR1CHARAN ROY */. BlRENDR \ 
Nath - 33 C. L. J. 186 = 70 I. C. 541 = 

. A. I. R. 1921 Cal. 749. 

Application must be made before assets are receiv¬ 
ed—Else section does not apply. 

On 22-11-1920, the court ot the Subordinate Judge 
sold a property of the judgment-debtor. The propertv 
was purchased by the decree-holder, opposite party, who 
thereupon applied that the purchase-money and the 
amount due under the decree might be set off against 
one another under O. 21, R. 72, C. P. Code. The Court 
posted the case for the 9th December. On the 30th 
. ovember the petitioner (another decree-holder) in¬ 
formed the Subordinate Judge that he had applied for 
execution of his decree against the judgment-debtor 
before the DiStnct Judge and had also prayed for rate¬ 
able distribution and asked the Court not to grant- the 
opposite party’s prayer for a set-off. A notice was 
then served on the opposite party to show cause why he 
should not deposit the money in cash. On the 18th 
December the Subordinate Judge considered the Ques¬ 
tion of set-off and was of opinion that it was not 
necessary for the opposice party to deposit the money 
in cash and adjourned the case till the 8th of January 
1921 for confirmation of the sale. Meanwhile the 
execution case pending before the District Judge was 
transferred, upon the application of the petitioner, to 
the Subordinate Judge, and on the 4th of Januarv the 
petitioner made an application before the Subordinate 
Judge for rateable distribution : 

Held, that the assets must be taken to have been 
realised by the Subordinate Judge before the 4th of 

... time the petitioner made his 

application to that Court for rateable distribution. 
Consequently S. 73 of the C. P. Code did not 
apply and the petitioner was not entitled to rateable 
distribution. (IV. R. Chatterjee and Panton , JJ.) 

Surendra Mohan Sinha v. Kartick Chandra 
Sen ‘ 62 I. C. 857 (Cal.). 

Realisation must be in execution proceedings 
for the section to apply. * 

Money deposited in Court to the credit of a judg¬ 
ment-debtor before any decree-holder applies in execu¬ 
tion to have it paid towards the satisfaction of his- 
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decree should not be dealt with on a system of priority 
when several decree holders afterwards come in and 
apply to the same Court to have it attached but it should 
be rateably distributed among them. The fact that 
money was lying in Court to the credit of the judgment 
debtor in a suit other than in which the attachments 
were made does not make it assets “ held by a Court 
within the meaning of S. 73 which clearly refers to 
assets levied in execution or paid into Court in satisfac¬ 
tion of the de ;ree under execution and not to assets 
lying in the same Court to the credit of the judgment- 
debtor in another suit. W hen the attaching Court and 
the custody Court are the same an order should be made 
by the Court as attaching Court for transferring the 
money from the suit in which it came into Court to the 
suit in which the attachment took place. It is only 
when this is done that the Court as attaching Court can 
properly be said to have received the assets and to hold 
it within the meaning of S. 73; and decree-holders who 
have attached prior to that are entitled to rateable 
distribution. 38 Mad. 221, Overruled ; 44 Cal. 1072, 
Diss. from. ( Wallis , C. /., Ay ling, Sadasrva Iyer, 
Napier and Krishnan, J J .) VlSVANADHAN CHETTY 
V. ARUNACHAI.AM CHETTY. 60 I. C. 302 = 

44 Mad. 100 = 1921 M. W. N. 14 = 
A. I. R. 1921 Mad. 218 (F. B.). 

- Moneys paid to avoid arrest are not assets. 

Money paid into Court by a defendant under S. 73 and 
O. 38, C. l\ Code, to avoid his arrest in a suit, is money 
paid for specific purpose and as it is intended to satisfy 
the plaintiff who has been instrumental in compelling 
the deposit he acquires a lien over it and consequently 
other judgment-creditors of the defendant cannot attach 
such money. {Raymond, A. J. C.) MAHBUBHUX v. 
BUKSH ELAHl. 611. C. 424 = 

14 S. L. R. 164. 

- Moneys paid to avoid arrest. 

Payment into Court by a judgment-debtor to avoid 
arrest is payment for a specific purpose, viz., the satis¬ 
faction of the plaintiff’s decree and is therefore not 
attachable by other judgment-creditors. ( Raymond , 
A. J. C.) MAHBUBBUX v. BUKSH ELAHl. 

611. C. 424 = 14 S. L. R. 164. 

—S. 73—Procedure—Appeal. 

-Where the matter before the Court is one under 

S. 73 and the Court proceeds to decide the que>iion 
under that section though finally the order passed is not 
such as is contemplated by S. 73 the order is not appeal- 

able. ( Jailal, J.) Belasmal Damodar Das v. 
HaridaS. 118 I. C. 908 = 

A. I. R. 1929 Lah. 645. 
- Order under S. 73 is not a deeree. 

An order under S. 73 is an order in execution 
proceedings but it is not a decree unless all the condi¬ 
tions enumerated in S. 47 are present, and a question 
arising between rival decree-holders which does not 
affect or interest the judgment-debtor is not a ques¬ 
tion which arises between the parties to the suit in 
which the decree under execution was passed and so 
the decision of such question is not appealable. 42 Cal. 
1, Rel. on. {Ileald, J.) M. T. T. K. M. M. N. 

Chettyar Firm v. K. p. a. N. M. Firm. 

120 I. C. 693= A. I. R. 1929 Rang. 198. 

-Mo appeal lies against an order passed wholly 

and simply under S. 73 of the Code. But an order 
which does, as a fact, decide a matter covered by S. 47 
(1) may, although it be passed ostensibly under S. 73, 
be the subject of appeal. 39 Mad. 570 and 31 M. L. J. 
820, Rel. on. Therefore, where an order forbidding 
amendment does not merely decide that a decree-holder 
is not entitled to share rateably with other decree- 


C. P. CODE, (1908), S. 73—Procedure—Condition 
necessary. 

holders in the assets after attachment, but it dismisses 
the application for execution in toto , such an order is 
appealable under S. 47 (1). ( Coldstream , /.) SHIB 
DAS v. BULAKI MAL AND SONS. 98 I. C. 884 = 

A. I. R. 1927 Lah. 100. 

- Order under S. 73 is not a decree. 

An order under S. 73 is not an order under S. 47 
inasmuch as the question which arises is not one between 
the parties to the suit and the order rejecting the appli¬ 
cation under S. 73 does not otherwise come within the 
definition of decree in S. 2, because it does not con¬ 
clusively determine the rights of the parties. It would 
also be unduly extending the meaning of the word 
“ suit” in that section, to make it include an application 
under S. 73; 42 Cal. 1, Foil. ( Coutts and Adami, //.) 
Mr. hurmoozi Begum v. Mt. Ayasha. 

1921 P. H. c. C. 204 = A. I. R. 1921 Pat. 401. 

— S. 73—Procedure—Condition necessary. 

-There is no express provision of law that there 

should be an actual transfer of the decree to the Court 
granting rateable distribution. When an application 
for rateable distribution is supplemented with the 
transfer certificate subsequently received, all the require¬ 
ments of law are duly complied with. 21 Cal. 200; 2 C. 

W. N. 126 ; 26 M. L. J. 406 and 35 Mad. 588, Foil. 

( Findlay , J. C.) R. S. KHOLKUTE TUKARAM 
KuNBI. HO L C. 524 = 

A. I. R. 1928 Nag. 332. 
-The requirements of S. 73 have not been com¬ 
plied with if the decree is not transferred to the Court 
which holds the assets and no application for execution 
has been made to that Court, but only the records of 
cases of decree-holder of another Court are forwarded 
to the former Court. 29 Bom. 528 ; 30 Cal. 583; 5 Bom. 
198; 26 Mad. 179 and 1 L. B. R. 121, Ref. {Maung 
Ba , /.) C. R. M. A.CHETTIYAR FIRM v. K. R. V. S. 
Chettiyar Firm. 5 Rang. 757 = 

1071. C. 169 = A. I. R. 1928 Rang. 96. 

-Attachment of property after judgment is not 

sufficient to share in the rateable distribution, but a 
formal application is necessary before the assets come 
into Court’s possession. {G reaves and Cuming , JJ.) 

Kasiwar De v. Aswini Kumar Pal. 

90 I. C. 527 = A. I. R. 1926 Cal. 249. 

-The only two conditions laid down in S. 73 and 

which the decree-holder must comply with are that he 
must have a money decree against the same person and 
that he must have applied for execution of that decree 
before the assets were realised. If these two conditions 
are fulfilled, he is entitled to join in the rateable distri¬ 
bution. There is no condition that the execution ap 
plication put in by the party should be such as would 
have ended in his successfully obtaining satisfaction of 
his decree, e.g ., even an application for the arrest of a 
person who could not have been arrested, is sufficient. 
{Krishnan, J.) SUBRAMANIAN CHETTY V. RAMA* 
SWAM I CHETTY. 22 M. L. W. 744 = 

1926 M. W. N. 27 = 911. C. 11 = 
A. I. R. 1926 Mad. 179 = 49 M. L. J. 753. 

-The only persons entitled to a rateable distribu¬ 
tion under S. 73, are persons who have not only obtain¬ 
ed orders of attachment from another Court but who 
have got their decrees transferred to the Court having 
the custody of the attached property and have actually 
applied for execution of their decrees in the form pres¬ 
cribed under O. 22, R. 11, before the assets are realized 
out of such attached property in execution of a decree of 
that Court. 5 Bom. 198 and 18 Bom. 456 Rel. on. 
{Rupchand Bilaram, A./.C.) KAMPARTAB PaNALAL 
v. NEWANDRAM Tularam. 


1569 


CIVIL, CRIMINAL AND REVENUE 


1570 


<C. P. CODE, (1908), S. 73— Procedure—Condition 
necessary. 

20 S.L.R. 111 = 93 I.C. 366 = A. I.R. 1926 Sind 177, 

" 'Before a person is entitled to rateable distribution 
under S. 73 an application for execution must be made. 
Uhere no regular applications for execution have been 
made and the prayer is only for rateable distribution of 
the assets, no rateable distribution can be ordered 1924 
Nag 39, Ref. ; 17 N.L.R. 143, Foil. {Baker, /. C.) 
Au MAHAMMADz/. Mahammad noor. 

87 I. C. 1025= A. I. R. 1925 Nag. 382. 
In a case where an application for set-off is made 
and there are no obstacles to the granting of it, that is 
*o say, no application exists under S. 73 for rateable 
distribution at the time of making the application for 
set-ott, the Court will ordinarily be bound to grant the 
set-off, and if that is done there can be no receipt of 

assets by the Court within a 73. An order allowing a 

-et.off under O. 21, R. 72 is not equivalent to receipt of 
,, , a u S f u ts ' I( ,s a disposal of the purchase-money over 
' ,' ch r h ,t C ° Urt , re -acqmred dominion on the date of the 
„ :„ (,f azlr /• C ■) MOHAN Lai. v. AMAR 

N , ,. 80 L , 0 40 = A. I.R. 1925 Oudh 287. 
Rateable distribution — Conditions necessary— 

- h nlrlfrr f i .. • r .. .. J 


u i i ^uuuuiuub necessary— 

P n m 0 de r’ must e apply in form P resc ribed in 0. 21, 

•ed 27 All n2 U R f°‘ C r aSS ? Sl before ,he y are receiv ‘ 
Ghas rM” f ' AJ - C:) DWARKADAS 

OHas IRAM. 17 N.L.R. 143 = 64 I. C. 53 = 

A. I. R. 1921 N ag. 5. 

—'^—Procedure—Decree. 

\\TU Coi V s !i ould not So into bona fides of the decree 

unoter S e 73 it^s rt “ COnCerned with distributing assets 
undei b. 73 it has no power to go behind the decrees 

which are presented by the various decree-holders ask- 

!?? f ° 4 n ra ‘ eab ‘ e distribution and to look into their bona 

£■ /° /r “m 46 63 5. K°n. ; ll C. 42, Diss. 

(JCoUal, A./.C.) MaGANMAI. v. RaGHUNATH RaO 

751. 0.749 = 19 N. L. R. 172 = 

a A -1- E- 1924 Nag. 39. 

— 1 >. 73—Procedure—Enquiry. 

^I7T S '.u 73 ^ d0eS n0t P rovide f °r an enquiry being 
made by the Court when passing an order for a rateabfo 

■distribution and the Judge is not bound to make any en- 

rateidT r ' vh ° m . the Property belongs before making the 
rateable distribution. {Das and Doyle, JJ,) S A S 

*. S. A. R. A. Fir»,. J ' A - S - 

if’ 815 - 6 Rang. 582 = A.I.R. 1928 Rang. 163. 
73—Procedure—Execution. 

under s'.K™ V " mtinB in P^tieulars may be enough 

tab^dRM?T ° f f 73 U that there sbould be an equi- 

have bt •! , aSSe ? betWeen th0Se cred!tors "’ h o 

have been diligent enough to obtain decrees and put in 

beenT n - aP a Ca f° ns before the time such assets have 
been received. Court should rather look to the subs¬ 
tance than to the form of the application in order to I 

7 the 6qUlty Wh ‘ Ch the law P r ° v > d es. An ap- 
.plication for an order of attachmentof a particular fund 

.suit wS till a undera " in »oth« 

plication ^ ^ We,Je Certain defeCtS in the a P‘ 

Phcation. Certain particulars which were required under 

were wantinl’ application “"der that rule 

order nnnn if; A- exeCutIn “ Court issued attachment 
oraer upon the petition. 

noslfli th 1 - ap ?v' =ati0n Was sufficient f °t the pur- 

Rpv. f ■ ‘ b l edlStnbutl0n : A - I ' R - 1928 Mad - 129 ( 2 ) 

, - , OSoutts- Trotter, C. J., Wallace and 

Ananlhakmshna Alyar, JJ.) ABDUL SALAM SAHFB 

' 30 M T to D i i o RAJ n U ‘ 52 Mad - 7 60 - 

30 M L.W 110=192 9 M.W.N. 611 = 118 I.C. 72 = 

AM- r Mad - 703 =57 M. L J. 97 (P.B.). 
Application must state the mode of execution. 

D, D.—VOL. 1—99 


C. P. CODE, (1908), S. 73—Procedure—Remedy. 

An application which does not specify the way 
in which the assistance of the Court sought for execut 
tng the decree according to O. 21, R. n is not an appli¬ 
cation for execution according to law, even though it 
may be application, which can be considered as a step-in- 
aid of execution so as to save limitation. A creditor 
claiming rateable distribution on the strength of a 
money decree, must himself ask for attachmenfand sale 
of the property or for execution of his decree by one of 
the modes specified in 0. 21, R. 11: A.I.R. 1921 Nag 5- 
34 Mad. 25 Appr. ; 11 C P. L. R. 157, Ref. (Mohfud- 
dnt and Staples. A.J.Cs.) B.ALAJI v. Gopal 

25 N.L.R. 94=116 I.C. 655= 12 N. L. J 64 = 

_ . t A. I. R. 1929 Nag. 148. 

—Application for execution to transferee Court 
after order of transfer but before actual receipt of de¬ 
cree is not one to proper Court. {Jackson. /,) NAN- 

JUNDA CHETT1AK V. NALLAKARUPPAN CHETTIAR 

27 M.L.W. 423 = 109 I. C. 404 = 

_ c A.I.R. 1928 Mad. 496 = 55 M. L. J. 120 

—5. /3 must be read with S. 63 — Attachment of 

attach n m Xe ? U - tl0n ° f t *’° Smal1 CauSe Screes— Subsequent 
attachment m execution of High Court decree on origi- 

nal side where the money was paid—Decree-holders In 

Smal Cause Court need not apply for execution to High 

Court again 21 Cal. 200, Rei. oi: 5 Bom. 198, Dift 

r R if l rJ e ' c J-“" d Brou -/•) Kwai Tong Kee v 
Lim Chaung Ghee. 6 Rang. 131=no I.c. 744 = 

. nnlu . " ub ordinate Judge holding assets—Decree-holder 

applying for execution to Munsiff—Subordinate Judge 
calling for execution records on application — Therefs 
no transfer of execution case. ( Scroops, /.) p 1R j* 

Lakhiram Baldeo Das v. Mahabir Bhagat 

_ . .. .1011-C. 908 = A. I. R. 1927 Pat^252 

Apphcatl °" for execution must be made to Court 

tel if! /•) Nanakchanp 

. B IKM GujAR MaL, 95 j 0 151== 

_q ryo t> ^ A. I. R. 1926 Lah. 538 

for “ re ~ aintenance of application 

Rateable distribution is a ministerial act. 

The act of distribution under S. 73 is a ministerial 

raleaUe dSlh re f Where * k* ^ decree - holde '' objects to 
rateable distribution on the ground that second decree- 

dsionon foe pdm COll “ S1Ve UreeS f ° r judicial de ‘ 

HUB.BA r. MT. RASOOLAN. ’ //J 5 Si? B** 

98 I. C. 759 = A.I.R. 1926 Pat. 497 
—S. 73—Procedure—Principle. 

-—Principle is ‘- first come first served.” (Dcvado- 
ami Jackson, JJ.) ABDUL SaLaM S.AHIB v. VEERA- 
BHADRARAJU. 107 I.C. 298 = A.I.R. 1928 Mad. 129. 

—S. 73—Procedure—Remedy. 

~ Claim to surplus is only in a separate suit 
In a case where there was a contest as to the dispo¬ 
sal of the surplus, a contest which had not been deter¬ 
mined in the suit or in the execution proceedings, the 
Court should refer the claimant to a civil suit. {Bovs 
and Kendall, J J.) LaCHMI NARAIN v. MlTTHII 

Bhagat. 49 All. 636 = 25 A. L. J. 390 = 

_ . . } 0 } 1 c - 505=A.I R. 1227 All. 467. 

Aggrieved y decree-holder—Remedy is by suit. 

Fven though the person aggrieved is the decree-hol- 

qVrur 6 ? is by way of suit and not one under 1 
a/' Co r d r \ or b y ^vision. {Oldfield and Venkata - 
subba Rao , JJ.) SOMASUNDARAM CHETTIAR v 

Sundaresa Rao. 32 M. L.T155 = 

A. I. Ri 1924 Mad, 97. 
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C. P. CODE. (1908), S. 73 —Procedure — Resti¬ 
tution. 

—S. 73-Procedure—Restitution. 

__An order for rateable distribution in a contest 

between rival decree-holders is not an order under S. 47 
and is not a decree within the provisions of S. 144. 
Powers under S. 151, C. P. Code, should be exercised 
when necessary for the ends of justice, /. e., vhen this is 
the only legal method by which dues will be obtained. | 
{Ayling ami Venkatasubba Kao , //.) V A RAD A KAMA- 
SWAMI V. V’UMMA VENKATARATNAM. 

67 I. C. 546 = 1922 M. W. N. 184 = 

15 M.L. \Y. 421 = 30 M. L. T (H. C.) 178 = 

A. I. R. 1922 Mad. 99 = 42 M. L. J. 473. 

—S. 73—Procedure—Revision. 

-In proper cases the High Couit not only may. 

but should interfere by way of revision even though the 
parties might have under the law a right of finally 
adjusting their difference in a regular suit under S. 73. 
{Srinivasa Iyengar. /.) S U B R A M A NIA N v. ^-IVA- 
SWA Mi (HETTY. 27 M. L. W. 804 = 109 I. C. 557- 

A.I. R. 1928 Mad. 362 = 54 M. L. J. 278. 

- Order under is not merely ministerial order and 

is revisa/de. 

An order under S. 73 is not a ministerial and non¬ 
judicial act of a Judge which could not he interfered 
with by the High Court in revision : 23 All. 313 (P.C.), 
Expl.; A. I. R. 1926 Pat. 497 and 40 Mad. 841, Diss. 
from. {Das and Doyle. JJ .) S. A. S. CHETINAR 
FIRM S. A. R. A. FIRM. 6 Rang. 582 = 

113 I. C. 815 = A. I. R. 1928 Rang. 163. 

-If the order of the Court is obviously wrong, the 

High Court may interfere in revision : 32 Mad. 334, 
Ref. But where the matter is not obvious, e. g., where 
the question turns on the meaning of the words “receipt 
of assets” in a case where the decree-holder has been 
allowed to bid and set off, revision should not be 
allowed. (Ramesam and Odgers , //.) ALAGANAN 

Chettiar 7-. Ramanathan Chettiak. 

1927 M. W. N. 795= 106 I. C. 208 = 

A. I. R. 1927 Mad. 1030. 

-Courts will be very slow to interfere in revision 

against orders under S. 73, and they will only interfere 
if there is any obvious mistake and the result of the 
regular suit is certain. 32 Mad. 334 ; A. I. R. 1926 
Mad. 179 and A.I.R. 1925 Mad. 587, Ref. ( Ramcsam , 
/) Salai Md. Haji Ibrahim & Co. v . Ayya 
N \D.\R. 39 M. L. T. 609 = 104 I. C. 735 = 

A. I. R. 1927 Mad. 944. 

-The special remedy by way of suit under S. 73 

does not prevent a Court from interfering under S. 115 
where there is a manifest error in the order under S. 73, 
and putting seeing that error aright as otherwise the 
parties will be driven to unnecessary litigation. 
(. Krishnan , J.) SUBRAMANIA CHETTY V. R.AMASWAM1 

Chetty. 22 M. L. W. 744 = 1926 M. W. N. 27 = 

911. C. 11 = A. I. R. 1926 Mad. 179 = 

49 M. L. J. 753. 

-Revision lies against an order rejecting an appli¬ 
cation for rateable distribution, though a remedy by suit 
is open to the applicant under the provisions of S. 73 
itself. {Haiti fax, A. J. C .) HAJI WALI MUHAMMAD 
AYUB 7'. SAYID ABDUL H.AMID SHAH. 

951. C. 206 = A. I. R. 1926 Nag. 380. 
—S. 73—Rateable distribution. 

- Attachment by one decree-holder enough. 

In a case where out ot many decree holders, each com 
petent to execute his decree by attachment and sale of a 
particular property, one has attached it, it is not neces¬ 
sary that the other decree-holders should again attach 
the same property ; and in such a case all the decree- 
holders are entitled to claim rateable distribution. 23 


C. P. CODE, (1908), S. 73—Rateable distribution. 

All. 106, Foil. {Anantakrishna Ayyar , /.) NATESA 
v. Govindasami. A. I. R. 1930 Mad. 4. 

- Application before appropriating moneys towards 

decree is proper . 

Where it is admitted that the third judgment-creditor 
applied for execution before any order was passed 
transferring or appropriating the fund or any portion 
thereof to the decree obtained by the first judgment- 
creditor, the third judgment-creditor is entitled to rate¬ 
able distribution aiong with the other two. {Ananta¬ 
krishna Ayyar , /.) NATESA V. GOVINDASAMI. 

A. I. R. 1930 Mad. 4.. 

- Is not a form of execution. 

An application, praying only for rateable distribution 
is not a valid application for execution. C. P. Code¬ 
does not recognize an application for rateable distribu¬ 
tion as such. A decree-holder, to obtain rateable 
distribution under S. 73, must make an application for 
execution praying for execution of his decree in one of 
the ways mentioned in O. 21. R. 11, before the receipt 
of assets by the Court. A.I.R. 1921 Nag. 5, Appr. 
{Mohiuddin and Staples, A. J. Cs.) BALAJI v. GOPAL.. 

25 N. L.R. 94 = 116 I. C. 655 = 

12 N. L. J. 64 = A. I. R. 1929 Nag. 148. 

- Mere attachment before judgment without decree 

—Section does not apply. 

A person who has merely obtained an attach¬ 
ment before judgment cannot put up a claim for rate¬ 
able distribution unless he has obtained a decree and 
made an application for execution. 34 Mad. 25 ; 12' 
Bom. 409; and 33 Cal. 639; Foil. {Patkar and Baker , 
//.) Chin da v. Chhaganlal. 

30 Bom. L. R. 1488 = 115 I. C 414= 

A. I. R. 1928 Bom. 545. 

- Two brothers of joint Hindu family—Decrees 

against both jointly and against one personally—Mode 
of distributing indicated. 

The decree-holders against one of the brothers- 
forming a Hindu joint family alone are entitled to rate¬ 
able distribution only in respect of his share in the 
property that was sold. In such a case the principle 
that should be followed by the Court is to take the sale 
proceeds and dividing it into two halves, distribute 
one half belonging to one of the brothers having no¬ 
personal decrees against him amongst all the decree- 
holders who have obtained decrees against both the 
brothers and the sale proceeds representing the other’s 
share amongst all the decree-holders who have obtained 
decree not only against both the brothers but also 
against the latter alone proportionately ; in other words- 
the decree-holders who have obtained decrees against 
both the brothers will get proportionately not only in 
the half share of the former, but also once over again 
in the share of the latter’s sale proceeds according to the 
total amount made up of the decrees obtained against 
him whether singly or jointly with his brother. 
{Srinivasa Iyengar, J.) SUBRAMANIAN V. SlVA- 

SVV.AMI Chetti. 27 M. L. W. 804= 109 I. C. 557= 

A. I. R. 1928 Mad. 362 = 54 M.L. J. 278. 

Partnership assets held by Receiver in partner¬ 


ship action—Creditors can take out notice under CP. 
Code, O- 21, R. 52, without waiting for accounts being 
taken. (Mirza, J.) NESUKHGAVI j*. RAJABALLY 

Mull a Abdul Kadar. 29 Bom. LJfc. 689= 

106 I. 0.184 = A. I. R. 1927 Bom. 405. 

-The moneys in the hands of the custody Court 

are not moneys which are realised within the meaning of 
S. 73 and therefore no pro rata distribution of such 
moneys can take place among the attaching creditors at 
that stage. (Mirza, /.) NESUKHGAVRI r. RAJABALLY 

Mulla Abdul Kadar. 29 Bom. LJfc. 689= 
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C. P. CODE, (1908), S. 73—Rateable distribution) 

106 1.0. 184=A.I.R. 1927 Bom. 405. 

—-- Money in hands of Custody Court attached by 

different creditors—Decrees should be satisfied in order 
of time and not pro rata. 

Where notices under O. 21, R. 52 are served on the 
Receiver and in pursuance of a garnishee or other order 
of the Court he pays in the amount in respect of any 
such notice into the Sheriff’s office, all execution credi- 
tois whose attachments are registered in the Negative 
Book of the Prothonotary before the realization of the 
assets by the Sheriff would be entitled to pro rata dis¬ 
tribution. In case the property in the custody Court 
has been attached at the instance of different Courts, 
the custody Court should seek to satisfy such attach¬ 
ments not pro rata, but in order of time, sending the 
moneys to the first attaching Court first, the balance to 
the second and so on. There is no warrant in the C.P. 
Code for granting of charging orders to creditor against 
the Receiver holding partnership assets. Such charging 
orders do not amount to attachment proceedings. 
( Mirza , /.) NeSUKHGAVRI v. RAJABALLY MULLA 

Abdul Kadar. 29 Bom. L. R. 689 = 

106 X. C. 184 = A. I. R. 1927 Bom. 405. 

Creditor of one of joint debtors can claim with 
creditors of both. 

Where A obtained a decree against B and C , and in 
execution attached the property of both, and, D who 

held a decree against C alone, applied for rateable 
distribution of the assets, 

Held, that D was entitled to claim rateable distribu¬ 
tion in such of the assets held by the Court as could be 
found to belong to the share of C. ( Macleod, C. J. 
and Coyajee, /.) HUSSAIN S.AHEB v. BaBOJI DHOND 
Dev • 28 Rom. L. R. 78 = 93 I. C. 222 = 

A. I. R. 1926 Bom. 150. 

Stay of execution—No further application 
necessary. 

Execution of decree of inferior Court stopped by 
superior Court-Decree-holder is entitled to rateable 
distribution without further application under S. 73. 
21 Cal. 200, Foil. Case-law discussed. ( Greaves and 
Chakravarthi , //.) GlRlNDRA NATH Ray v. KEDAR 

Nath Bidyanta. 87 I. C. 783 = 29 C. W. N. 576 = 

A. I. R. 1925 Cal. 966. 

'Execution applied for before realisation is 


enough _ 

Presentation after realisation of assets is no ground 
for refusing an application for reteable distribution, 
provided that execution of decree has been applied for, 
before realisation of assets. ( Srinivasa Aiyangar ,/) 
Karpaga Nidhi, ltd. V. Vania Vilasa Nidh'i 
Ltd - „ 87 I. C. 390 = 21 M. L. W. 518 = 

1925 M.W. N. 173 = A. I. R. 1925 Mad. 587 = 

__ _ , „„ 48 M. L. J. 459. 

* - 'Appeal—When lies. 

Per Walmsley, J .—Though there is a question 

between D.H. and J. D. relating to the discharge of 

decree still if third persons have to be brought into the 

proceedings, the question is not covered by S. 47, C. P. 
v^ocie. 

Per M. N. Mukerji , /.—An order under S. 73 is not 
appealable unless it also comes under S. 47 and satisfies 
all the requirements thereof. In order to be appealable 
he order must therefore decide a question arising 

• j tbe decree-holder on the one hand and the 
judgment-debtors on the other. In cases where as 

ween the parties to the suit a question relating to the 
execution satisfaction or discharge of the decree passed 
therein has been decided by the order for reteable dis- 
tribution it ha s always been held that an appeal lies. 42 
Cal. 1; 36 Bom. 156 and 36 Mad. 570, Foil.; 14 All. 210 
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C. P. CODE, (1908), S. 73—Rateable distribution. 

Dist. (Walmsley and M. A r . Mukerji, JJf) Dw \RKA- 

das v. Jadab Chandra. 78 i. c 731 = 

51 Cal. 761 = 39 C. L. J. 439 = 28 C. W. N. 704 = 

. 7 ^ A. I. R. 1924 Cal. 801. 

- -Attachment before judgment—Decree must be 

passed before realisation. 

Although the respondents had actually had the money 

attached before judgment, this fact would not entitle 

them to an order for the rateable distribution when they 

had not obtained their decree before the money was 
realised. 21 C. L. J. 614, Ref. 

Where money was wrongly paid over to the peti¬ 
tioners, v 

Held, even if the petitioners had not been entitled to 
receive the money the respondents could not compel 
them to refund it without bringing a suit in accordance 
with the provisions of S. 73. (Martineau J ) THF 
Firm Khana Mal Benarsi Das v. The Firm 
Khana Mal Nathu Mal. 69 I C 718 = 

_ z 40 p - L. R. 1922 = A. I. R. 1924 Lab. 70. 

r raud—Remedy is under S. 73 (2). 

The Court distributing assets under S. 73, cannot have 
gieater power to go behind the decree, and should not 
deal with the question whether the decree is fraudulent. 

1 he remedy of the opponent raising the plea of fraud 
ies under S. 73 (2). ( Macleod, C. J., Shah and 

a^cett,//.) Dattatraya Govind Seth Subri 
v. Purshottam Narayan Seth Dali. 

65 I. C. 600 = 46 Bom. 635 = 24 Bom. L. R. 1 = 

A. I. R. 1922 Bom. 31 (F. R.). 

— Attachments before judgments — Distribution. 

Moneys attached before judgment by a number of 
creditors, and realised before any of them obtained 
decrees, should be held to the credit of all the suits and 
distributed between all the attaching creditors who sub- 
sequently obtained decrees if they have obtained 
ecrees before any of the others apply for payment, 
nority of attachment by itself confers no prior right. 
(Kumaraswami Sastri, /.) SUBRAMANIAM CHETTY 

Sanker Iyer. 68 I. C. 714=16 M. L. W. 531 = 
1922 M.W.N. 262 =31 M.L.T. (H. C.) 70 = 

A.I.R. 1922 Mad. 236. 

•Order for rateable distribution made—Subse- 


. . . - tvimun 7uuae — ouose- 

quent insolvency does not vest moneys in the Official 

The exception to S. 5l (1) applies not only to the 
amount credited in favour of the attaching decree- 
holder but also to amounts rateably distributed to the 
other decree-holders, under S. 73. From the time of 

° rder °l , rateab dlstribution > money must be 
treated as belonging not to the judgment-debtor but to 

Th e p nffi e ' 0 u 6rS in W L h0Se favour the order was P^sed. 
The Official Receiver therefore could no more recover 

the money from the Court which passed the order than 

from the decree-holder, nor can he claim the money for 

the benefit of the general body of creditors. (Ayling, 

O. C. J. and Odgers, /.) OFFICIAL RECEIVER OF 

Tanjorez/. m. r. Venkatarama Iyer. 

68 I. C. 612 = 15 M L W 37- 

1922 W. N. 51 = 30 M. L. T. (* C.j 67 = 

A. I B. 1922 Mad. 31 = 42 M. L. J. 361. 

. , ™°rity of attachment does not create right to 

pref *.rential treatment. £ 

Where a fund in Court has been attached by several 
creditors of the Judgment-debtor, none of the attaching 
creditors ts entitled to preferential treatment by reason 
of the pnonty °f h ; s attachment. (Mookerfee, A C / 

and Fletcher , /.) BARENDRA NATH v. MARTIN & 
C0 - 33 C.L.J. 7 = 62 1.0.167 = 

, . „ A.I.B. 1921 Cal. 801. 

Interference in revision. 
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c. p. CODE, (1908), S. 73—Rateable distribution < 

The High Court will not interfere in revision with ■ 
orders disallowing or allowing claim for rateable dis- i 
tribution except in very exceptional circumstances. < 
(< Chevis,J .) BHAGAT RAM KALYAN DAS v. M AN GAT : 

ram Shibbu Ram. 60 I. C. 371 (Lah.). 

- Rival claimants. 

A instituted a suit and obtained attachment before . 
judgment of the debtor’s properties. The properties 
were sold and money was deposited in Court. While 
A' s suit was pending, B filed a suit against the same , 
debtor. He attached before judgment, the money 
deposited in Court. B obtained a decree and applied 
in A's suit for the payment of his decretal amount from 
the money in deposit. A then obtained a decree and 
applied for the payment of the money. 

Held per Sadasiva Aiyar , J .—1 ill A applied for exe¬ 
cution of his decree, the money in deposit was not 
assets realised in execution of decree. W hen B applied 
for execution, no order was passed transferring the 
deposit from A 's credit to Z>”s credit. Therefore A and B 
were both entitled to rateable distribution. A. I. R. 
1921 Mad. 218 (F. B.), Foil. ; 42 Mad. 692, held over¬ 
ruled by 60 I. C. 302 = A.I.R. 1921 Mad. 218 = 44 Mad. 
100 (F. B.). 

Per Coutts-Trotter, J — When B applied for execu¬ 
tion and payment from the deposit, he impliedly prayed 
for a transfer of the deposit to his credit and therefore 
he was entitled to be paid in full. 42 Mad. 692, Foil, 
and held not overruled by 60 I. C. 302 = A. I. R. 1921 
Mad. 218 = 44 Mad. 100 (F. B.). {Sadasiva Aiyar and 
Coutts-T rotter, JJ.) N. A. K. SUBBIAR v. NACHI- 
APPA CHETTIAR. 70 I. C. 20 = 

14 M. L. W. 682= 1921 M. W. N. 817 = 

A.I.R. 1921 Mad. 481. 

- Rival decree-holders. 

One of two decree-holders against a common judg¬ 
ment-debtor got permission to bid at the auction sale 
and to set off his claim against the purchase-money, and 
purchased one item of the property but did not deposit 
the purchase-money. Another item was sold to a stranger 
who deposited the purchase-money whereupon the other 
decree-holder applied for rateable distribution. Held , 
that he was entitled to rateable distribution in respect of 
both the purchases as the permission to set off granted 
to the other decree-holder did not affect the right to 
such distribution. {Seshagiri Aiyar , J.) ARUNA- 

CHALAM CHETTY V. SOMASUNDARAM CHETTY. 

59 I. C. 86 = 12 L. W. 328. 

- No priority apart from attachment. 

The explanation to S. 64 gives no priority to claims 
under S. 73 apart from the attachment in connection 
with which they were made, and under which they are 
enforceable. 44 Cal. 662 (P. C.) and 41 Mad. 265 (F. 
B.), Foil. {Daniels J. C. and Dalai , A. J. C.) S. 
Muhammad Muzafar Ali v. Sir Maharaja 
Bhagwati Prasad Singh. 66 I. C. 642= 

8 0. L. J. 358 = A. I. R. 1921 Oudh 176. 

- Application can be made during sale. 

An application for rateable distribution made when 
the sale is going on is made before the receipt of assets 
within S. 73 and hence such application is maintainable. 
(Couttsand Ada mi , JJ.) HURMOOZI BEGUM v. Mt. 
A YASHA. 1921 P. H. C. C. 204 = 

57 I. C 421 = A. I. R. 1921 Pat. 401. 
—S. 73 —Right of incumbrancer. 

-Surplus assets after auction-sale—Subsequent in¬ 
cumbrancer is not entitled to them without mortgagor’s 
consent either under S. 73 or under O. 34, R. 13. (Boys 
and Kendall , JJ.) LACHMI NARA1N v. MlTTHU 
BHAGAT. 49 All. 636=25 A. L. J. 390 = 

1011. C. 505 = A. I. R. 1927 All. 467. 


C. P. CODE, (1908), S. 73—Scope. 


-Under S. 73 where any property liable to be sold 

in execution of a decree is subject to a mortgage or 
charge, the Court may, with the consent of the mort¬ 
gagee or incumbrancer, order that the property be sold 
free from the mortgage or charge, giving to the mort¬ 
gagee or incumbrancer the same interest in the proceeds 
of the sale as he had in the property sold. But not so in 
the case of a private alienation where there is absolutely 
no necessity to refer to the prior incumbrancer. {Marti- 
neau and Moti Sagar , JJ.) BeNARSI DAS v. GOPI 

Chand. 76 I. C. 529 = 6 Lah. L. J. 279= 

A. I. R. 1924 Lah. 132. 

- Mortgagee having money decree can get relief 

under the section. 

Proviso (b) to clause (1), S. 73 applies to a mortgagee 
whose charge is valid against the executing decree-holder 
and such mortgagee can apply for rateable distribution 
in the proceeds of a sale held in execution of a decree in 
favour of the executing decree-holder where the mort¬ 
gagee holds a money decree against the judgment-debtor 
apart from the mortgage. {Mullick and Bucknill , JJ.) 

Bishun Mohan Sahay v. Narayan Prasad 
ASTHANA. 74 I. C. 140 = A. I. R. 1924 Pat. 434. 

-The third category in cl. (e) lefers only to 

encumbrancers entitled to precedence over money decree- 
holders mentioned in fourth category. {Mockerjee, A. 

C. J. and Fletcher , J.) BARENDRA NATH v. MAR¬ 
TIN & Co. 33 C. L. J. 7 = 62 I. C. 167= 

A. I. R. 1921 Cal. 801. 

- Sale free of encumbrance -Interest attaches to 

sale proceeds—Such interest is to be enforced by suit. 

Where property liable to be sold in execution of a 
decree is sold free from mortgage under S. 73 (1) of the 
Code of Civil Procedure the mortgagee has that same 
interest in the proceeds of the sale as he had in the pro¬ 
perty sold. But to enforce his interest he must proceed 
by way of suit, and he cannot obtain an order for pay¬ 
ment of the amount alleged to be due on the mortgage 
until he had obtained a decree. ( Robinson , 0. C. J.) 
V. P. T. REDDYAR v. V. R. M. ARUNACHALAM 
CHETTY. 13 Bur. L. T. 210 = 64 I. C. 417= 

10 L. B. R. 398. 

—S. 73—Sco e. 

- Rateable distribution ordered—No restitution. 

Once inferior Court orders satisfaction or pays 
out amount in ignorance of decree of superior Court 
against same judgment-debtor, superior Court cannot 
order restitution or rectify error and make assets avail¬ 
able for rateable distribution among decree-holders^of 
superior Court. A.I.R. 1927 Mad. 67 and 11 Mad. 3o6, 
Ref. ( Jackson , J.) DANDAYUTHA PANI DEVAS- 
THANAM V. MUTHAYANSWAMI CHETTY. 

123 I. C. 193 = A. I. R. 1930 Mad. 699. 

-Application for execution of a decree made after 

the receipt of assets into the Court does not entitle the 
decree-holder to a rateable share under S. 73. ( Jailal , 

J.) Bilasmal Damodar Das v. Hari Das. 

118 I. C. 908 = A. I. R. 1929 Lah. 645. 

- Execution in different courts—Section applies. 

Where each of the 3 decree-holders of the same judg¬ 
ment-debtor took out execution of their decrees in the 
execution cases of the Sub-Divisional Court, and also in 
execution cases of the Township Court and where one of 
. them in execution case of the Sub-Divisional Court at¬ 
tached and brought to sale certain properties belonging 
to the common judgment-debtor and where the other 
; decree-holders claimed rateable distribution in the Sub- 
r Divisional Court the decree-holders are entitled to rate- 
l able distribution in respect of the decrees for which they 
had taken out execution in the Township Court as well 
. as those for which they had taken out execution in the 
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C. P. CODE, (1908), S. 73—Scope. 

Sub-Divisional Court : A. I. R. 1928 Rang. 157, Rel. 
on. ( Heald , /.) M. T. T. K. M. M. N. CHETTYAR 
Firm v. K. P. A. N. M. Firm. 120 I. c. 693 = 

A. I. R. 1929 Rang. 198. 

In the case of proceedings under S. 295 (S. 73 of 
the Code of 1908) a Court cannot enquire into the vali¬ 
dity of the decrees sought to be executed. {Ramewn, 

J ) Salai Md. Haji Ibrahim & co. v. ayya 
Nadar. 39 M. L. T. 609 = 104 I. C. 735 = 

... A. I. R. 1927 Mad. 944. 
Rateable distribution can be asked for in execu- 
tion of money decree only. {Stuart, C. J. and Wazir 
Hasan, J.) GOHARDHAN D.ASS v. JANG BAHADUR 

1 Luck. 569 = 3 0. W. N. 749 = 98 I. C. 33 =' 

_ A. I. R. 1926 Oudh 616. 

Ordei for rateable distribution of assets cannot 
be made in anticipation of assets being realised. 

[Chatterjee and Panton, //.) ADWAITA CHANDRA 

oaha v. The Chittagong Co., ltd. 

84 I. C. 747=28 C. W. N. 988 = 

■_ A. I. R. 1925 Cal. 102. 

Hypothecation of moveables without possession is 
included in the provisos to the section. {Mukerji, J.) 

jatindra Chandra Chowdhury v. The Rang- 
pur Tobacco Co., Ltd. 801. c. 20 = 

_ Tf , , A. I. R. 1924 Cal. 990. 

If attachment by inferior Court is prior to that 
by superior Court ; application for rateable distribution , 
to latter Court is not necessary by decree-holder attach- I 
mg earlier. But if the decree-holder attaching through ' 
an inferior Court does so after an attachment has been 
effected by the superior Court, he cannot claim rateable 
distribution without an application to the superior Court 
21 Cal. 200, Not Foil., 14 C.W.N. 396, Foil {ChaTer- 
jea and Neiubould, JJ .) KRISHNA KUMAR GHOSH 

v - Pasupati Banerjee. 25 C. W. N. 740 = 

__. 63 L C. 11 = A. I. R. 1921 Cal. 87. 

An application to the superior Court to transfer 
an execution case to itself from an inferior Court is not 
an application for execution to the superior Court within 
v™- ( C/ ‘ atter n<i and Newbould , //.) KRISHNA 

Kumar v. Pasupati Banerjee. 

25 C. W. N. 740 = 63 I. C. 11 = 

A. I. R. 1921 Cal. 87. 

--S. 75—Commissioner and arbitrator—Distinc¬ 
tion. 

•Rights of parties. 


The essential difference between a Commissioner ap¬ 
pointed to effect a partition and an arbitrator is that the 
ormer is an officer selected and appointed by the Court 
m whose selection the parties have not as of right, any 
choice, . whereas the latter is a person selected by the 
parties in whose selection the Court has no choice. In 
the former case the parties express no consent to be 
bound by the decision of the Commissioner who is ap- 
pomted by the Court under the provision of S. 75 and 
O. -o, R. 13 of the C. P. Code, and whose decision the 
parties may challenge before the Court passing a final 
decree. In the latter case they express such consent and 
cannot challenge the arbitrator’s decision on questions 
. ;* ct „°* J? w exce P t on the limited grounds contained 
7? l r S N Ch * ° f the Code - Dawson Miller, C.J. and 

Bhola Nath Roy p. Bata Krishna 
951. C.321 = 7 P.L.T. 739 = 

» P ' C C 161 = A. I. R. 1927 Pat. 135. 

a. /o—commission to two persons. 

- Legality of. 

The issue of a commission to render proper account 

douSn Ven l?. ntS tW0 P ersons ' is ^regular and of 
r K «Nmft y ' (Odgers and Wallace , //.) Ambi 
• KUNHI KAVAMMA. 118 I.C. 296 = 


C. P. CODE. (1908), S. 79 -Appeals. 

A.I.E. 1929 Mad. 661. 

—S. 75—Powers to issue. 

-S. /5 does not give the Court power to issue a 
commission to examine anybody anywhere and before 
any private person whether or not any suit has been 
instituted. For instance, this section would not give the 
Court power where there was no pending suit to direct 
a private citizen to appear, before, say a Punchayet of 
some particular caste to give evidence on some caste 

dispute. Nor could the Court require a private citizen 
in a similar case to appear before the Club Committee 
or any other piivate domestic tribunal ; nor for the 
matter of that before, say a Government departmental 
commission. This section must be qualified by the rules 

in the First Schedule, subject of course to such further 

rules as may be found in the High Court Rules. 

{Marten , /.) JAMES MACKINTOSH & CO. v. SE1NDIA 

Steam Navigation Co., Ltd. 751. C. 221 = 

24 Bom. L. R. 853 = 47 Bom. 250 = 

_ „ A. I. R. 1922 Bom. 444. 

—S. 75—Scope of commission. 

; S. 75 defines clearly the circumstances under 
which a commission may be issued and it does not 
authorise a C ourt to delegate to the Commissioner the 
trial of any material issue which it is bound to try. 
(Abdul Raoof and Harrison, JJ.) SAWAN MAL v. 

Raunaq Mal. 68 I. C. 802 = 3 Lah. 209 = 

0 __ _ A. I. R 1922 Lab. 47. 

—». 75—Successive commissions. 

- Legality of ’. , ., . •.* 

C. P. Code does not contemplate the issue of a 
succession of commissions to value improvements all 
covering the same ground, the filing of a succession of 
reports all being treated alike as evidence, and the final 
sitting of them and selection by the Court of so much 
from this mass of matter as it thinks fit to adopt : A. I. 

R. 1922 Mad. 219, Dist. {Odgers and Wallace, JJ '.) 

AMBI v. KUNHI KAVAMMA. 118 I. c. 296 = 

A. I. R. 1929 Mad. 661. 

—S. 75—Wbat is not referrable. 

The question whether one of the parties is per¬ 
sonally engaged in agricultural labour cannot be referred 
to the Commissioner. {Madgavkar, J.) ALIMOHO- 
med V. Shamsuddin. 30 Rom. L. R. 231 = 

.... , 109 EC. 133 = A.I. R. 1928 Bom. 145. 

- Whole case . 

Judge has no power to make over the whole case to 

the commissioners and to delegate his functions in the 
matter of taking evidence and determining issues to 
1 1922 Lah. 47, Ref. {Abdul Raoof and 

Martineau, JJ.) TUI.SI RAM v. DlNANATH. 

89 I. C. 333 = A. I. R. 1926 Lab. 145. 

—S. 75—What is referrable. • 

Where the Court, upon the materials on the 
record was unable to come to any decision and it 
ordered a party to submit certain papers before a Com¬ 
missioner and directed the Commissioner to state in his 
report whether what had been submitted was adequate 
and also whether the party should not be ordered to 

pay money compensation for what had not been sup¬ 
plied, ^ 

Held , that, as after the Commissioner had submitted 
his report the matter would necessarily be considered by 
the Court there was no objection to the Commissioner 
having been asked to decide the above-mentioned points. 
{Greaves and Mukerji, JJ.) MANDALAL ROY CHOU- 
DHURY V. Mukundalal De. 89 I. C. 24 = 

c . . A. I. R. 1926 Cal 57. 

S. 79—Appeals. 

- Competency . ; 1 

Where the Government acquired a plot of land for 
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C. P. CODE, (1908), S. 79—Appeals. 

the District Board and the District Board appealed 
against the decision allowing compensation to the 
owners of the plot, 

Held , that the appeals were filed by a person not 
competent to appeal. (Zufar Ah and Jailal, //.) 

Collector and chairman, Dist. Board, Lujar- 
ANWALA V. HlRA NANI). Ill I.C. £77- 

9 Lah. 667 = 10 L. L. J. 330 — 

29 P. L. R. 268 = A. I. R. 1929 Lab. 10. 

- —Applicability to. . 

S. 79 applies to appeal also. {Zafar Ah and Jailal, 

//.) Collector and Chairman, Dist. board, 

Gujranwala v. Hira Nand. Ill I- 0. £77- 

9 Lah. 667 = 10 L. L. J. 330 = 29 P. L. R. 268- 

A. I. R. 1929 Lah. 10. 

—S. 79 —Sheriff—Liability for acts of subordi¬ 
nates. 

-The head of a Government department is not 

liable for wrongful acts of officials in the department, 
unless it can be shown that the act complained of. was 
substantially the act of the head of the Department 
himself. Raleigh v. Goschen (1898) 1 Ch. 73, Rel. on. 

Where the acts done by the bailiff were not sub¬ 
stantially the acts of the Sheriff himself, the Sheriff 
could not lie sued in his official capacity for such acts. 
{Marten, C. J. and Blackwell, /) SHERIFF OF BOM¬ 
BAY v. Hakmaji Motaji & Co. 51 Bom. 479 = 

29 Bom. L. R. 1071 = 104 I. C. 685 = 

A. I. R. 1927 Bom. 521. 

—S. 79—Suit against public servant. 

- Personal liability. 

Because one can bring a suit against a public officer 
in respect of acts done by him in his official capacity, 
it does not follow that one can sue tnat officer by his 
official name, just as if he was a “corporation sole.” 
The Sheriff of Bombay is personally liable for the 
actions and defaults of his bailiffs and servants, and 
anybody complaining of his default should sue him per¬ 
sonally and not by the name of his office : (English case- 
law referred to). ( Marten , C. J. and Blackwell , /.) 

Sheriff of Bombay Hakamji motaji & Co. 

51 Bom. 749 = 29 Bom. L. R. 1071 = 
104 I. C. 685 = A. I. R. 1927 Bom. 521. 

—S 79—Suit against State Railway. 

Railways Act of 1890 contains no clear indication 


that a suit against State Railway can be brought against 
the Manager, on the contrary the definition of Railway 
Administration, in the case of a Railway administered 
by the Government, as including the Government, 
suggests that a suit like this should be brought against 
the Government. (1901) Ind. Rly. Cas. 2nd Edn. Foil. 
{Fawcett, J.) SUKHANAND SHAMLAL OUDH & R. 

Rly. 48 Bom. 297 = 26 Bom. L. R. 71 = 

80 I. C. 531 = A. I. R. 1924 Bom. 306. 
—S. 79—Suit on contract against Government. 

---— Liability. 

When a statute lays down certain mandatory pro¬ 
visions in regard to the framing of contracts between 
the Secretary of State and a private individual, it is no 
answer to say that because the provisions were ignored 
on particular occasions and payments were made on 
contracts which w’ere not in conformity with the statute, 
that that should be taken as a precedent which will be 
binding upon the Secretary of State in every case. 
•Contracts to be binding upon the Secretary of State, 
must be made in strict conformity with the provisions 
laid down in the statute. If they are not so made, they 
are not valid as against him. {Chotzner, J) KeSSORAM 

Poddar & Co. v. Secretary of State. 

107I.C. 360 = 54Cal.969 = 
A. I. R. 1928 Cal. 74. 


C. P. CODE, (1908), S. 80 —Emergent cases. > f 
—S. 79—Wrongful acts of subordinate. 

- Liability of head of department. 

Obiter : The head of a Government department is not 
liable for wrongful acts of officials in the Department, 
unless it can be shown that the act complained of, was 
substantially the act of the head of the Department 
himself : Roper v. Public Works Commissioners, (1915) 

K. B. 45, Rel. on. {Marten, C. J . and Blackwell, J.) 
The Sheriff of Bombay v. Hakmaji Motaji & 
CO. 104 I. C. 685 = 29 Bom. L. R. 1071 = 

51 Bom. 749 = A. I R. 1927 Bom. 521. 

—S. 80—Act purporting to be done in official 
capacity. 

- Meaning of. 

If the act was one such as is ordinarily done by the 
officer in the course of his official duties, and he consi¬ 
dered himself to be acting as a public officer and desir¬ 
ed other persons to consider that he was so acting, the 
act clearly purports to be done in his official capacity 
within the ordinary meaning of the term “ purport.” 
The motives with which the act was done do not enter 
into the question at all: A. I. R. 1924 All. 851, Foil.; 7 
A. L. J. 301 and 26 All. 220, Dist. {King and Bennet, 

jj.) DR. Bishambhar Sahi Gupta v . Babu 
Shambhu Dayal. 1930 A. L. J. 1080 = 

124 I. C. 705 = A. I. R. 1930 All. 704. 
—S. 80—Applicability. 

- Injuncti on. 

The Bombay view that in suits to restrain by injunc¬ 
tion the commission of some official act prejudicial to 
the plaintiff, if the immediate result of the act would be 
to inflict irremediable harm, S. 80 does not compel the 
plaintiff to wait for two months before bringing his suit 
is overruled by the Privy Council and the section is ap¬ 
plicable to all forms of action and to all kinds of relief 
without exception: A. I. R. 1927 P. C. 176, Foil. 
{Marten, C. J. and Crump, J.) MARIYAM HAKIM v. 

Secretary of State. 29 Bom. L. R. 1427= 

1051. C. 756 = A. I. R. 1927 Bom. 649. 

—S. 80—‘ Cause of action.’ 

- Meaning of. 

Although the cause of action in S. 80 should not be 
taken in a narrow sense, the object of the section being 
merely to inform the defendant substantially of the 
ground for complaint, yet the section requires the cause 
of action to be stated with some precision : 24 Mad. 279 
Rel. on. {Chotzner, /.) KESSORAM PODDAR & CO. 

v. Secretary of State. 54 Cal 969= 

107 I. C. 360 = A. I. & 1928 Cal. 74. 

■Notice. 


Where the cause of action has not, arisen at the time 
of the notice, the notice is invalid. ( Chotzner, J.) 
KESSORAM PODDAR & CO. V. SECRETARY OF STATE. 

54 Cal. 969 = 107 I. C. 360 = A. I. R. 1928 Cal. 74. 
—S. 80—Declaratory suits. 

-S. 80 applies even to a suit which is brought for 

a mere declaratory decree : A. I. R. 1927 P. C. 176 (P. 
C.), Foil. {Shadi Lai, C. J.and Abdulqadir, J.) RURA 
v . OFFICIAL REC1VER AMRllSAR. 

1251. C. 625 = A. I. R. 1930 Lab. 708. 
—S. 80—Emergent cases. 

- Injunction against threatened act — Notice . 

Per Kemp, J. :—No suit may be instituted against 
the Secretary of State until the expiration of the two 
months notice required by the section. The terms of the 
section are imperative and make no exception in the 
case of suits for an injunction and a Court of law is not 
entitled to graft on to the plain wording of the section a 
qualifying clause excepting suits for an injunction, a 
j kind of relief which must have been in the contempla- 
l tion of the framers of the Code when the section was 
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, C. P. CODE, (1908), S. 80—Government school 
master. 

'drafted and re-drafted. Nor does it make any difference 
that the injury apprehended is immediate or irreparable. 
A suit in respect of something which a public officer is 
going to do not in respect of something he has done, but 
in respect of the further acts threatened, lies without 
notice. No notice is necessary in a suit for injunction 
to prevent a threatened act against the public officer. 
See however A. I. R. 1927 Bom. 649. {Shah, Ag. C. 
J. and Kemp , /.) BHAJCHANd DAGADUSHA v. 

Secretary of State for India. 

26 Bom. L. R. 1 = 48 Bom. 87 = 90 I. C. 13 = 

A. I. R. 1924 Bom. 1. 
S. 80 — Government school master. 

—- Services lent — Notice. 

A schoolmaster who was originally in Government 
service, but whose services are only lent to the munici¬ 
pality and part of whose allowance is payable by Govern¬ 
ment and who has a lien on the Government post he 
held, must be deemed to be a public officer and as 
such entitled to a notice of suit under the section. 

{Kinkhede , A. J . C\) WAMAN tv. MlTRA N. M. 

104 I. C. 762=A. I. R. 1928 Nag. 33. 
—S. 80—Limitation. 

•Period of notice—Deduction of. 

In the case of a suit alleged to be barred under a 
special law of limitation, the party is not entitled to de¬ 
duct the period of two months for service of notice 
under S. 80 of the C.P. Code. (Woodroffe and Cuming , 

JJ.) Secretary of State for India v. Ananim 
Mohan Roy. 661. C. 287 = 34 C. L. J. 205 = 

A. I. R. 1921 Cal. 661. 

—S. 80—Malafides. 

- Necessity far notice. 

In a suit for damages for wrongful arrest against a 
public officer, he is entitled to notice of suit under S. 80 
■even if in the discharge of his duty he has acted mala 
fide. 24 Cal. 584 and 41 Mad. 792 (F. B.), Foil. 16 C. 
W. N. 145 Diss. But no notice is necessary for the re¬ 
covery of money extorted from the plaintiff by the 
■officer as a consideration for his release. ( Sanderson , 
C.J.and Richardson , /.) DAKSHINA RANJAN GhOSE 

Omar Chand Oswal. 75 I. C. 173 = 

50 Cal. 992 = 38 C. L. J. 104 = 28 C. W. N. 10 = 

A. I. R. 1924 Cal. 145. 

S. 80 —Municipal Council—Suit against—Two 
tn o nth s' notice if necessary. 

A Municipal Council is not an office of the 
Government within the meaning of S. 80 and that the 
suit instituted against the Municipality was not bad for 
want of two months’ notice. (Madhavan A T air , /.) 

Vasudeva Rao v. Municipal Council, An ant a- 
Pur - (1930) M. W.N. 821. 

—S. 80—Notice by plaintiff. 

— -The notice of suit required by S. 80 must be 
given by the person who actually becomes the plaintiff 
and by no other. Notice by plaintiff’s father in respect 
of the same cause of action is not therefore sufficient : 

25 All. 187, Rel. on. ( Marten , C. J. and Patkar , /.) 

Mahadev dattatraya Rajarshi z/. Secretary 
OF STATE. 124 I. C. 814=32 Bom. L. R. 604 = 

„ A. I. R. 1930 Bom. 367. 

■— s - 80 ~Notice by pleader. 

—Notice by a pleader on behalf of his client under 
b. 80, C. P. Code, is not a mere private letter, as it is 
one which S. 80 requires in the case of an intended suit 
against a public officer in respect of any act purporting 
to be done by that public officer in his official capacity. 
\Pawcett and Mirza, JJ.) GOVT. PLEADER v. L. B. 

Bhopatkar. 30 Bom. L. R. 934 = 113 I. C. 519 = 

A. I. R. 1928 Bom. 338. 


C. P. CODE, (1908), S. 80—Object of section. 

—S. 80—Notice under Railway Act -State Railway 

- Sufficiency. 

S. 80 is express, explicit and mandatory, and it 
admits of nojmphcations or exceptions.” It is not abro¬ 
gated by S. / 7 of the Railways Act, where the Secretary 
of State represents a State-owned railway. 5l B. 725 
(P. C.), Rel. on, 52 B. 548, Foil. {Pindlay , J. C.) 
Shaikh Hussain v. G.I.P. Railway. 123 I. C. 902. 
- Sufficiency . 

A notice under S. 77 would not dispense with the 
necessity of a notice under S. 80, C. P. Code : A. I. R. 
1928 Bom. 421, Foil. {Banerji and young , JJ.) ALI 
Asmat v. G. i. p. Railway. 124 I. C. 711 = 

1930 A. L. J. 1125 = A. I. R. 1930 All. 476. 
— Sufficiency —Vice versa. 

Notice served under S. 80, C. P. Code, on the Collec¬ 
tor within six months, may be considered to be a good 
notice under S. 77 to the railway administration by 
virtue of the extended definition of railway administra¬ 
tion including the Government under S. 3, Cl. (6). The 
notice, however, to be served under S. 140, Railways 
Act, on the manager of a railway administered by the 
Government is a notice required or authorized by the 
Railways Act to be served on a railway administration 
and would not be a substitute for a notice necessary to 
be given before institution of a suit against the Secre¬ 
tary of State under S. 80, C. P. Code, (Case-law dis¬ 
cussed). 

Obiter —It is a matter for the legislature to consider 
whether, in the case of a suit against a railway belong¬ 
ing to the State, it is necessary to give notice under 
S. 80 C. P. Code, when notice of claim is given under 
Ss. 77 and 140, Railways Act. {Patkar and Baker , JJ.) 
MiraCHand v. G. I. P. ry. Co. 52 Bom. 548 = 

113 I. C. 511 = 30 Bom. L. R. 970 = 

A. I. R. 1928 Bom. 421. 

- Sufficiency. 

The plaintiff, who consigned at Bombay some goods, 
brought a suit against the G. I. P. Ry. Co., and the 
Secretary of State for loss of goods in transit. He gave 
a notice, as required under S. 77, Railways Act, within 
six months of the loss, that is, on 20th February, 1925. 
The railway Administration was taken over by the 
Secretary of State for India on 1st July, 1925, and the 
suit was filed on 18th August, 1925. It was contended 
that the suit was bad by reason of the want of notice 
under S. 80, C. P. Code. 

Held : that the contention could not be upheld as the 
•Secretary of State having taken over the administration 
of the railway Company stood in the shoes of the Rail¬ 
way Administration which he took over and, therefore, 
the suit which was good against the Railway Adminis¬ 
tration was also good against him : A. I. R. 1927 P. C. 

176 (P. C.), Dist.; 44 Cal. 16, Ref. {Devadoss, J.) 

G. I. p. Ry. Co. v. Majeti Sreeramulu. 

109 I. C. 406 = 1928 M. W. N. 218 = 

A. I. R. 1928 Mad. 599. 

—S. 80—Object of section. 

“ The °6ject of S. 80 is merely to inform the defen- 
clant substantially of the ground of complaint and it must 
not be strictly or too narrowly construed and must not be 
construed as if it is pleading. It need not set out all the 
details and facts of the case which the plaintiff intends 
to prove and the notice must be considered sufficient if 
it substantially fulfils its object in informing the parties 
concerned generally of the nature of the suit intended 
to be filed. Jones v. Bird. 24 R.R. 579 ; 24 Mad. 279 
and 27 Bom. 189, Foil. ( Ramesam , J.) VENKATA- 

kriniar v. Secretary of State. 

23 M. L.W, 464=911. C. 368 = 

A. I. R. 1926 Mad. 408. 
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C. P. CODE, (1908), S. 80—Official Assignee. 

—S. 80—Official Assignee. 

- Notice of suit against. 

An Official Assignee purporting to act legally in tak¬ 
ing possession of certain goods believing them to be the 
insolvent’s property which ultimately turns out not to be 
his property does not act strictly legally, all the same he 
is acting as an Official Assignee and in a suit against 
him for damages notice under S. 80 is necessary. A.I. 

K. 1924 All. 851 : A. I. R. 1924 Cal. 145; 26 Bom. 809. 

Foil, (English cases considered.) {Kamesam and Cor¬ 
nish , //.) F.H. Wilson Nathmull. 

1241.C. 144 — 31 M.L.W. 339 = A.I.R. 1930 Mad. 458. 

•Notice of suit against. 


Where the plaintiff sues the Official Assignee for de 
claration and possession of insolvent’s land, he can do so 
without having to give notice under section 80, the suit 
not being based on tort. {Maclcod , C .J. and Crump , JO 
Damodar Jagjiwan V. GOVINDJI JIWABHAI. 

73 I. C. 240 = 25 Bom. L. R.378 = 

A. I. R. 1923 Bom. 392. 

—S. 80—Officer Receiver. 

- Notice of suit against. 

A suit against a Receiver appointed by Court cannot 
be sustained without the requisite notice under S. 80, 
C. R, Code. There is no distinction between cases where 
the Receiver is already discharged and cases where the 
order of discharge has not been made. ( Rankin . C. J. 
and C. C. Ghose , /.) RADHARANI DaSSYA PURNA 

Chandra Sarkar, 34 C. W. N. 671. 

- Notice of suit against. 

The Official Receiver, being a public officer, has to 
be served with a notice under S, 80. ( Shadi Lai , C.J. 
and Abdul Qadir , /.) RURA v. OFFICIAL RECEIVER 

Amritsar. 1251. C. 625=A. I. R. 1930 Lah. 708. 

- Notice of suit against. 

As soon as a receiver is appointed under the Provin¬ 
cial Insolvency Act, he becomes a public officer within 
the meaning of S. 2, sub-S, 17 and he is protected by 
S, 80. An Official Receiver stands on a higher footing 
than a receiver appointed in a particular case and there¬ 
fore no suit is maintainable against him without the 
requisite notice, A sanction granted by Insolvency Court 
ex parte cannot be taken as an adequate compliance 
with the requirements of S, 80 of the Code of Civil 
Procedure. ( Lindsay and Kan/taiya LjiI , //.) Mu- 

rari Lal V, E. V. David. 47 All. 291 = 

22 A LJ. 1116- 6 L.R.A. (Civ.) 106 = 84 I. C. 739 = 

A.I.R. 1925 All. 241. 

- Notice of suit against. 

The utmost that can be said is that an Official. Re¬ 
ceiver is a public officer within S. 2, sub-clause 17 {d), 
C. P. Code, and notice under S, 80 is necessary before 
filing a suit against him. {Lindsay and Sul aim an, JJ.) 

Mt. Mahtana Kunwar v. E. V. David. 

77 1. C. 57 = 21 A.L.J. 737 = 4 L.R.A. (Civ.) 483 = 

46 All. 16 = A. I. R. 1924 All 40. 
—S. 80—Plea of want of notice. 

-A plea as to want of notice under S, 80 is not 

barred even though it is raised for the first time at the 
date of final hearing. {Lindsay and Kanhaiya Lal , JJ.) 

Murari Lal v, E. V. David, 47 All. 291 = 

22 AL.J. 1116 = 6 L.R.A. Civ. 106=84 I. C.739 = 

A.I. R. 1925 All. 241, 

—S. 80—Police Inspector. 

- Notice of suit against. 

Police Inspector proceeded to the scene of offence on 
receipt of the report forwarded to him by the head mu- 
harrir, His subsequent report complaining of assault and 
obstruction by the plaintiff and his party was made by 
him in his capacity as police-officer. One of the offences 
with which the plaintiff was charged was that under 


C. P. CODE, (1908), S. 80 —Suit against receiver 

S. 332, I. P. Code, Plaintiff was acquitted and suit was. 
filed by him for damages for malicious prosecution. 

Held , that the Police Inspector was acting in his offi¬ 
cial capacity and that it was imperative on the plaintiff 
to give notice to him of the suit for malicious prosecu¬ 
tion. A.I.R. 1924 All. 851, Foil.; 5 I.C. 467, Dist. {Sen 
and Naimatullah , J J.) MD. SHARIF v. NASIR ALL 

A.IJEt. 1930 All. 742. 

—S. 80—Receiver in insolvency proceedings. 

- Mortgage suit against — Notice . 

Though a receiver appointed under Provincial Insol¬ 
vency Act (1920) may be a public officer within the 
meaning of S.80. C. P. Cod 3 yet a suit to recover a mort¬ 
gage property, being not a suit in respect of any act done 
by°the receiver as such, is maintainable without notice 
under S. 80. 44 Bom. 895 : A. I. R. 1925 All. 241 ; 13- 
Bom, 343 and A.I.R. 1927 All, 132, Rel. on, ; A. I. R. 
1923 Bom. 302 ; and A.I.R. 1927 P.C. 108, Ref. {Mar 
ten , C.J. and Patkar , /.) KaSI BAI V. CHUNN1LAL 
HVTHISING. 31 Bom. L. R. 1199 = 122 I. C. 867 = 

A.I. B. 1930 Bom, 11 . 

—S. 80 —Sanitation Panchayat. 

Ipplicability to. 


Village Sanitation Panchayat is not a Public Officer 
within the meaning of S. 80 and hence in the absence of 
notice, a suit is not untenable. 34 Bom, 583, Diss. 
{Macnair, A.J.C.) VILLAGE SANITATION PANCHA¬ 
YAT Commuter v. S, R. Deshmukh. 

114 I.C. 288 = A.I.R. 1929 Nag. 70. 

—S. 80—State Railway, combined notice to. 

—:-In the case of a State Railway it is open to a 

party to give a combined notice which would satisfy all 
the requirements of S. 77, Railways Act, and S.80, C.P, 
Code. But if a party dees not do that he must give a 
notice under S. 77 within six months in order to enable 
him to claim compensation for loss of goods and he must 
also give a notice under S. 80, C. P. Code, in order to 
enable him to file a suit against the Secretary of State, 

( Dcvadoss, J.) G.I.P. RY. CO. v. MAJET1 SREF.RA- 
MULU 109 I.C 406 = 1928 M. W.N. 218 = 

A. I. R. 1928 Mad. 599. 

—S. 80—Substantial compliance. 

- Sufficiency , 

A substantial compliance with the provisions of S. 80 
is sufficient. A.I.R. 1928 Cal. 74, Appl {Milne, A . 

/ c ) Thawerdas Sirumal v. Secretary of 
State. A.IJEt. 1929 Sind 61. 

Ls. 80—Suit against future act. 

-Per Kamesam , /.—In respect of acts of public 

servants done in their official capacity the section applies 
only in the case of past acts completed or begun but in¬ 
complete and not to threatened acts. 

Per Keilly, /.—The words “in respect of any act pur¬ 
porting to be done” cover only a past act and do not in¬ 
clude a future act. (Kamesam and Keilly, JJ.) K, R. 
MUTHU, A. R. ARUNACHALAM CHETTY DAVID 

ESQ.. The Official Receiver, Ramnad Dist. 

50 Mad. 239 = 24 M.L.W. 730 = 99 I.C. 284= 
A. I. R. 1927 Mad. 166= 51 M.L.J, 671. 

—S. 80—Suit against police officer. 

-In the case of a suit for damages for assault and 

battery by police officer while investigating cognizable 
offence the Police-officer is not entitled to notice either 
under S. 80 (4) or C.P, Code, S. 80 {Fawcett, Madgarv- 
kar and Mirsa , //.) NARAYAN HaRI v. YESHWANT 
Raoji. 1141. C. 246=30 Bom.L.R. 1018= 

52 Bom. 832 = 30 Cr.L.J, 278 = 12 A.I.Cc. R. 154= 

A. I. R. 1928 Bom. S52 (P.B.). 

- S. 80—Suit against receiver. 

■ ■ ■ Enforcement of charge — Notice. 

When the Official Receiver is sued for establishing 
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C. P. CODE (1908), S. 80—Suit against receiver. 

and realizing a charge over moveable and immoveable 
property of a debtor and when plaintiff does not allege 
any act or omission on the part of the Receiver, no no¬ 
tice under S. 80 is necessary. (Kanhaiyalal and Ash¬ 
worth , //.) SKIPPERS & CO. z-. DAVID. 

48 All. 821 = 24 A.L.J. 1067 = 99 I. C. 138 = 

A.I.R. 1927 All. 132. 

—S. 80—Suit for declaration and injunction. 

- notice. 

A suit for a declaration that the suit properties be¬ 
longed to the plaintiff, and Defendants Nos. 3 and 4 and 
for a perpetual injunction restraining the Official Recei¬ 
ver from selling them as the properties of the 2nd defen¬ 
dant is really to restrain the intended sale by the Official 
Receiver and it is not unsustainable for want of notice 
undei S. 80. Case-law considered. (Ramesam and Reilly, 
JJ.) K. R. MUTHU, A.R. ARUNACHALAM CHETTY 

The Official Receiver, ramnad Dist. 

50 Mad. 239 = 24 M.L.W. 730 = 99 1,0. 284 = 

a cm o A ‘ L R - 1927 Mad> 166 = 51 M. L. J. 671 
—S. 80—Suit for injunction. 

- Not ice . 


C. P. CODE (1908), S. 86—Status as prince subse¬ 
quent to suit. 


A suit in which niter alia an injunction is prayed is 
still a suit within the words of the section which 
imposes a statutory and unqualified obligation in respect 
of the notice contemplated under the section, and the 
section applies to a suit for injunction even where the 
delay of two months contemplated by the section is 
likely to result in immediate injury to the plaintiff. A. I. 
1\. 1927 P. C. 176, Foil. (Rupc hand Bilaram , A. J. C.) 

Vishnomal v. Court of Wards, mnd. 

22 S.L.R. 63 = 105 I. C.729 = A. I. R. 1928 Sind 76. 
—S. 80—Two months’ time. 

- Expiry of—Injunction. 

The view that plaintiff can bring his suit before the 
two months’ Ume prescribed has expired in the case of 
suits against officials for acts purporting to be done in 
discharge of their duties, when part or the whole of the 
relief claimed is an injunction, is not correct; 25 Cal. 
239; A. I. R. 1924 Cal. 145; 37 Mad. 113; 41 Mad. 792 
and A. I. R. 1924 All. 851, Appr. 35 Bom. 362; 10 I.C. 
639j 37 Bom. 243; 17 I. C. 876 and 40 Bom. 392; 34 I. 
C; 535, Overruled. Section 80 is to be strictly complied 
with and is applicable to all forms of action and all 
kinds of relief. (V iscount Sumner.) BHAGCHAND v 

Secretary of State. 51 Bom. 725 = 

54 I. A. 338 = 25 A. L. J. 641 = 

29 Rom. L. R. 1227 = 46 C. L. J. 76 = 

_ 1927 M. W. N. 561 = 1 L. C. 291 = 

104 I. C. 257 = 32 C. W. N. 61 = 26 M. L. W. 809 = 

A. I. R. 1927 P. C. 176 = 53 M. L. J. 81. 

— S. 80—Village Headman. 

- Applicability to. 

A Village Headman is a public officer within the 
meaning of S. 2 and no action for damages can lie 
against him for an act done in his official capacity unless 
the requirements of S. 80 are fulfilled. A report to the 
S. D. O. or D. C. is not notice. ( Heald , /.) MAUNG 

Sanya v. Maung Ngwe Hla. 79 1. c. 818 = 

Q on J Bur * L - J 29 = A - L R - 1923 Rang. 250. 
—S. 80—Want of good faith. 

JVecessity for notice. 

Notice should be given if act was done in official 

capacity whether or not in good faith. (13 A. L. J. 788 

Foil.; {Danielsand Heave, JJ.) ABDUL RaHIM v. 

Abdul Rahim. 80 I. c.72 = 22 A. L. J. 812 = 

5 L. R. A. Civ. 599 = 46 All. 884 = 

« «n xxn, A - L R - 1924 -All. 851. 

&. 80 When notice not necessary. 

— -Where defendant’s interests devolve upon Govern¬ 
ment during suit, no notice as prescribed by S. 80 need 

D. D.—VOL. I—100 


e be given. The matter is governed by O. 22, R, 10. 

- 25 All. 187, Dist. ( Daniels , J.) G. I. P 1<Y. v. Maha- 

- DEO. 24 A. L. J. 726 = 96 I. C. 351 = 

A. I. R. 1926 All. 585. 

; —S. 86—Contracts on behalf of foreign state. 

’» Liability of state—Permission to sue. 

An agent of a foreign State is personally liable for 
contracts entered into on behalf of his principal where 

- the contracts are such as do not come under S. 86, C. 
1 P. Code, and permission to sue need not be applied for 

- and even if granted no suit will lie against the foreign 
State. 29 All. 379, Foil. ( Rupchand Bilaram , A. J . 

1 C.) RAMCHAND GOPALDAS v. ISMAIL KHAN. 

J „ 1131. C. 345 = A. I. R. 1928 Sind 189, 

» —S. 86—Co-sharer. 

—Ruling chief—Property in British India — 
Applicability. 

Under cl. 26 of the instrument of transfer conferring 
the dignity of a ruling chief and the Maharajah of 
Benares there was the declaration that “within the other 
estates now in the possession of His Highness” which 
are outside the State of Benares, he shall continue to 
have the status and responsibilities of a land-holder 
under the ordinary law and within the pergannah of 
Kaswar Rajah he shall assume that status and those 
responsibilities.” By cl. 26 the Biitish Government 
reserved the right to itself to withdraw from the 
Maharajah any special privileges which he had enjoyed 
in a certain pergannah Kaswar Raja estate. Held , that 
cl. 26 did not indicate that His Highness intended to 
waive his right to plead his status as a ruling chief in 
the case of suits in respect of properties held by him in 
British India. S. 86 therefore could be invoked in his 
aid. ( Lindsay and Ryvts, JJ .) KaNHAYA LaL */. 

Prabhu Narain. 78 I. C. 559=46 All. 355 = 

22 A. L. J. 317 = 5 L.R. A. Rev. 129 = 

A. I. R. 1924 All. 422. 

- 'Appl icabil ity. 

The section does not apply to a defence put forth as 
set off.. Such a defence can be put forward in answer 
to a claim by a Ruling Chief without the consent of the 
Governor General. (Abdul Raoof and Marti neau, 

JJ.) Sukhdev Singh v. Hazura Mal Gobini> 
Ka0 * 62 I. C. 778 (Lah.). 

S. 86—-Status as prince subsequent to suit. 

Jurisdiction of Court. 

Though the defendant becomes a Ruling Prince, after 

the institution of suit the provisions of S. 86 will apply 

to the further prosecution of the suit, but there is no- 

inherent want of jurisdiction in the Court to try the 

subject-matter of the suit against him. So if the party- 

suing ignores the bar and persists in the suit, and the 

party sued acquiesces in the procedure and proceeds to 

judgment, the judgment cannot afterwards be questioned 

on the ground that the bar was not removed before the 

suit was proceeded with. Where with full knowledge of 

the facts that entitled him to make an application under 

S. 86 of the Code, a Ruling Prince made application 

for adjournment to enable him to file his written state¬ 
ment, 

that applications for adjournment are appli¬ 
cations in the suit, and there was accordingly an appear¬ 
ance by the defendant in the suit and submission to 
the jurisdiction of the Court, which disentitled him from 
objecting to the jurisdiction of the Court. (Das and 
Ross, JJ.) Maharaj Bahadur of Rewa v. Siva 
SaRAN Lal. 611. C. 989 = 6 P. L J 185 = 

2 P. L. T. 180 = 1921 P. H. C. C. 136 = 

^ . f A. I. R. 1921 Pat. 23. 

- Omission to plead— Res judicata. 
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C. P. CODE (1908). 

—S. 88—Inter pleader suit, what is. 

An inter-pleader suit from its very nature, as describ¬ 
ed in S. 88, C. P. Code, is a suit in which several 
claimants are to be deemed to be claiming adversely to 
each other. Consequently, though a widow who adopts 
a son and another person who is adopted by a co-widow 
are arrayed in that suit on the same side as defendants, 
yet they must be deemed to be claiming adversely to each 
other. If in such a suit the latter puts forward his 
adoption by the widow under the powers conferred upon 
her under the will of her late husband it is the duty of 
the co-widow to contest the said adoption, both in respect 
of the factum as well as its validity, by filing a written 
statement to that effect. If she does not do so in spite of 
the fact that she is represented by a pleader on the date 
when the issue relating to the adoption was framed on 

the pleadings of other defendants, she must be deemed 

to have raised the point, and. if the Court decided it 
adversely, the matter must be deemed, under Expl. 4 to 
S. 11, C. P. Code, to be a matter directly and substan¬ 
tially in issue in that suit and it is no more open to her 
to contest the factum and the validity of the adoption 
in a subsequent suit, the decision in the previous suit 
operating a $ res judicata against her. {G oka ran Nath 
Misra. /.) ABDUL HALIM KHAN V. RAJA SADAT 
AU Khan. 108 I. C. 817 = 1 L. C. 733 = 

A. I. R. 1928 Oudh 155. 

-Where the defendants did not claim adversely to 

one another the property in suit from the plaintiff and 

the plaintiff was not also ready to pay or deliver the 

property to one of them, 

Held , in the circumstances of the case that the suit 
was not an inter-pleader suit. 2 C. W. N. 61; lo C. L. 
J. 653; 20 C. L. J. 148, Dist. {Chatterji and Pearson. 
JJ.) ASAN AU v. Sarada Charan Kastagir. 

A. I. R. 1922 Cal. 138. 

-S. 88—Inter pleader suit, when allowed. 

-The plaintiff in order to be entitled to bring an 

inter-pleader suit must satisfy the Court that he has no 
claim or no interest in the subject-matter in dispute, 
and that he does not collude with any of the claimants. 
If he has in some way identified him>elf with one of the 
parties in the sense that it makes a difference to him 
which party succeeds he will be debarred from bringing 
-such a suit, although he will not be refused relief merely 
because he has a natural affinity for one side rather than 
the other. Where the plaintiff has taken an indemnity 
from one of the claimants or where he has entered into 
an agreement with one of them, the effect of which is 
that he will have to pay over less if that party succeeds, 
he by his interested conduct, precludes himself from 
obtaining relief by way of inter-pleader. Marietta v. 
South American Co. Ltd.. (1893) 62 L. J. Q* B. 396, 
Ref. ( Rutledge. C. J. and Carr. /.) G. H.ARI K.AR- 
markar v. J. A. Robin. 4 Rang. 465 = 

99 I. C. 985 = A. I. R. 1927 Rang. 91. 
—S. 88—Positions of parties. 

- Limitation . 


In an inter-pleader suit in which each of the contest¬ 
ing defendants attacks the title of the other, each is 
virtually in the position of a plaintiff. Where an 
adoption was set up by one party as having taken place 
in 1863 and the others pleaded that the former, not 
having sued within 12 years to establish the adoption, 
its right was barred as per the Limitation Act of 1871. 
Art. 129 and where the others also had not sued within 
the period prescribed by that Act, to set aside the adop¬ 
tion, 

Held, if the supporters of the adoption are debarred 
-from supporting it, the others will be equally debarred 
from getting a declaration that the adoption is invalid. 


C. P. CODE (1908), S. 89—Effect of section. 

{Spencer. Offg . C.. J. and Kumaraswami Sastri. J.) 

Maharaja of Kolhapur v. Sundaram Ayyar. 

93 I. C. 705 = 48 Mad. 1 = A. I. R. 1925 Mad. 497. 

—S. 89—“Any other law” meaning. 

- Meaning of. 

The words “ any other law” in S. 89 are very general 
and there is no reason for interpreting them as excluding 
the law laid down in other parts of the C. P. Code. 
{Phillips. Ramesam and Madhavan Hair. JJ.) 
SUBBARAJU v. VENKATARAMARAJU. 

51 Mad. 800 = 28 M. L. W. 321 = 113 I. C. 632= 

A. I. R. 1928 Mad. 1025= 55 M. L. J. 429 (F.B.). 

-Per Kanhaiya Lai. /.—The words ‘ any other 

law’ in S. 89 do not exclude O. 23, R. 3 or any other 
portion of the Code of Civil Procedure,applicable to such 
a proceeding. The object of S. 89 clearly is to give effect 
to the provisions of Sch. 2 as if they had been enacted 
in the body of the Code, and it cannot be said that any 
material change of procedure, differing from what was 
in force prior to the enactment of the present Code of 
Civil Procedure, 1908, was really intended. 

Per Mukerji. J. {contra).— Whatever meaning may 
be given to the words ‘any other law for the time being 
in force’ those words were never meant to apply to the 
schedule to be appended to the main Code of Civil 
Procedure, 1908 was really intended. {Walsh. Kanhaiya 
Lai and Mukerji.JJ.) GaJF.NDRA SING DURGA 

KUMAkl. 88 I. C. 768=47 All. 637 = 

23 A.L.J. 561 = A. I. R-1925 All. 503 (F.B.). 

-Per Madgavkar and Aston, A.J.Cs. —‘ Any other 

law” in S. 89 does not include Order 23, Rule 3. 
{Kennedy. J.C., Mad gavkar and Aston , A.J.Cs .) HaJI 
UMAR V. SH1LVALDAS. ^ 

811. C. 653 = 16 S.L.R. 174 = 
A.I.R. 1921 Sind 65 (F.B.). 

—S. 89—Appeal from award. 

- Award modified by compromise—Maintaina¬ 
bility. . , _ 

A Court is competent on an application under Para. 

20, Sch. II to pass a decree on an award as modified by 
a lawful compromise filed by the parties and from a 
decree so passed, no appeal lies except in so far as the 
decree is in excess of or not in accordance ^ith the 
award so modified. {Kanhaiya Lai. J. C. and Daniels. 

A.J.C.) Hakim Fazal Ahmad?'. Enayat Ahmad. 
68 I. C. 209=9 0. L. J. 219 = 25 O. C. 213 = 

A. I. R. 1922 Ondh 189. 

—S. 89 —Applicability of O. 23, R. 3. 

- Reference to arbitration—Power to compromise . 

S. 89 does not preclude the application of O. 2o, 
R. 3 to cases in which there has been a reference to 
arbitration. The power given by S. 20 of Schedule II 
to any person interested to apply to a court is not to 
be understood as overriding the general power given to 
parties under O. 23, R. 3 to adjust their disputes by a 
lawful compromise at any time after the institution of 
a suit. 45 Bom. 245. Foil, which overrules 40 Bom. 386. 
{Spencer and Devadoss, JJ.) C. C. DORA\NA v.C. 

Venkanna. 76 I. C. 502 = A. I. R. 1925 Mad. 50. 

—S. 89—Effect of section. 

S. 89 makes it obligatory that all reference 


to arbitration whether bv an order in suit or otherwise 
and all proceedings thereunder are governed by the pro¬ 
visions contained in Sch. 2 except where the Arbitration 
Act or any other law of arbitration applies, and that 
notwithstanding the use of the word “may ’ in Sch. 2. 
After all, parties are not bound to go to arbitration. 
But if they want to do so and to that extent seek a de 
cision of a private tribunal then they must proceed in 
the manner indicated in S. 89. If they do not, the arbi- 
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C. P. CODE (1908), S. 89—Effect on 0. 23, R. 3. 

tration is bad. ( Rangnekar , /.) DlNKARRAI LaX- 
MIPRASAD V. YESHWANTRAI HARIPRASAD. 

124 I. C. 119 = 31 Bom. L. R. 1403 = 

A. I. R. 1930 Bom. 98. 
—S. 89—Effect on O. 23, R. 3. 

--S. 89 does not affect the operation of O. 23, R. 3 

at all and parties to a suit can resort to it if they have 
in fact adjusted the suit by an award. (Marten, C.J ., 
Crump and Blackwell, JJ.) CHANBASAPPA GURU- 
SHANTAPPA V. BASULINGAYYA GOKURNAYA. 

51 Bom. 908 = 29 Bom. L. R. 1254 = 105 I. C. 516 = 

A. I. R. 1927 Bom. 565 (F. B-). 
—S. 89—Object of section. 

*7 S. 89, like S. 69, is intended to confer jurisdic¬ 
tion to link up the schedule and the body of the Code. 
Any change in the law is not intended unless it is so 
stated in express terms or unless it followed by necessary 
implication. The intention presumably is to provide for 
the exercise of jurisdiction in the case of those references 
to arbitration which fall within Sch. 2. ( Marten , C.J., 
Crump and Blackwell, JJ.) CHANBASAPPA GuRU- 
SHANTAPPA V. BASLINGAYYA GOKURNAYA. 

51 Bom. 908 = 29 Bom. L. R. 1254 = 105 I. C. 516 = 

A. I. R. 1927 Bom. 565 (F. B.). 
—S. 89—Private reference during suit. 

- Enforceability of award. 

Once a suit has been instituted, all proceedings in 
arbitration are subject to the control of the Court. It 
is not permissible to the parties to deprive the Court of 
its jurisdiction by private reference to arbitration, and 
no award made on such reference, unless consented to 
by both parties, can be enforced in the suit, either by- 
treating k as an adjustment of the matters in dispute 
under R. 3, O. 23, or under the general law of contract. 
29 Cal. 167 (P.C.) ; A.I.R. 1921 Cal. 238 ; A.I.R. 1922 
Cal. 404 and 40 Bom. 386, Foil. ; A.I.R. 1921 Bom. 
310, Diss. from. Case-law discussed. (Cuming and 
Cammiade , //.) GuiMONIDASI 7-. TARINI CHARAN 
POREL. 104 I. C. 360 = 47 C L. J. 59 = 

33 C.W.N. 390-A. I. R. 1927 Cal. 887. 
- Validity of award % 

An award passed in a pending suit without the inter¬ 
vention of the Court may be regarded as an adjustment 
under O. 23, R. 3. A.I.R. 1921 Bom. 310 ; 24 Mad. 
326; 42 Mad. 625 ; A.I.R. 1923 Mad. 576 and A.I.R. 
1926 Mad. 1211, Foil.; A.I.R. 1922 Cal. 404; A.I.R 
1921 Cal. 238 and A.I.R. 1924 Cal. 567, not Foil. 
(Waller and Madhavan Nair , //.) NUNE AYY.4N- 
NAMMA v. V. RAMASWAMI. 

39 M.L.T. 593- 26 M.L.W. 231 = 104 I. C. 674 = 
A. I. R. 1927 Mad. 1126 = 53 M.L.J. 444. 

;—If in a pending suit the parties go to a private arbi¬ 
tration without the consent of the Court the award can¬ 
not be enforced either under O. 23, R. 3, C. P. Code 
or under the provisions of the Indian Arbitration Act. 

If C.P. Code is looked into as a scheme for dealing 
with arbitrations in the course of litigation, it intends 
those to be under the strict conditions and stipulations 
of the second schedule and under the supervision of the 
Court. The Indian Arbitration Act does not apply to 
arbitrations in the course of litigation. ( Rankin , /.) 
Amar Chand Chamaria v. Banwari Lal . 
Rakshit. 69 I. C. 808 = 49 Cal. 608= . 

A. I. R. 1922 Cal. 404. , 
’ 7 -The words “ any other law for the time being in « 
force refer to amendments of, or substitutions for, the e 
Arbitrations Act or other piece of legislation on that j 
subject-matter. They do not include O. 23, R. 3. 40 N 
Bom. 386 Foil. Reference to arbitration in a pending I 


C. P. CODE (1908), S. 91—Effect of section on 
0.1, R. 8. 

suit without intervention of Court cannot be recognised. 

: ( Rankin , /.) DEKARI Tea CO. LTD., r-. INDIA 

. General Steam Navigation Co., Ltd. 

25 C.W.N. 127 = 611. C. 919 = A.I.R. 1921 Cal. 238. 

3 - Record of award as adjustment. 

s The words “by any other law for the time being in 
force” contained in S. 89 refer to some law extra- 
’ neous to the Code of Civil Procedure and cannot be 
legitimately held to cover O. 23, R. 3. Any award made 
duiing the pendency of a suit and without the interven¬ 
tion of the Court, if it is not consented to, cannot be re¬ 
corded as an adjustment and any attempt to enforce it 
by one of the parties is precluded by reason of S. 89. 

- 40 Bom. 386, Rel, on. (Shadi Lal, C.J. and Leslie 
■ Jones , JJ.) HARI PARSHAD v. MT. SeOGNI DEVI 

’ 67 I. C. 123 = 3 Lah. L. J. 162 = 

0 _ „ A. I. R. 1921 Lah. 232. 

—S. 89—Scope. 

1 - Blackwell j J. —The provision in S. 89 that “all 

references to arbitration whether by an order in a suit or 
otherwise, and all proceedings thereunder, shall be 
governed by the provisions contained in Sch. 2” can 
only apply to cases in which persons choose to avail 
themselves of the machinery provided by Sch. 2, and 
not to cases in which they adopt other methods of sub¬ 
mitting their differences to arbitration. ( Marten , C.J., 
Crump and Blackwell . JJ.) CHANBASAPPA CxURU- 
SHANTAPPA v. BASLINGAYYA GOKURNAYA. 

51 Bom. 908 = 29 Bom. L. R. 1254 = 105 1.0. 516 = 

c on T . . A. I. R. 1927 Bom. 565 (F.B.). 
—S. 90^--Interference by Court. 

’ C° urt should not interfere when legislature has 
Provided special tribunal—Spccial tribunal for trial of 
disputes. 

Where the legislature has constituted a special tribunal 
with special and effective powers for determining a 
dispute. Civil Court ought not to interfere by giving 
some partial decision which it cannot make effective, 
and which accordingly will not necessarily end the 
dispute. ( Marten , C.J. and Blackwell , J.) TRUS¬ 
TEES OF THE PORT OF BOMBAY v. MUNICIPAL 
CORPORATION OF BOMBAY. 

32 Bom. L. R. 416 = A. I. R. 1930 Bom. 232. 

—S. 90—When not applicable. 

‘ Where a Court can give merely a declaration with¬ 
out any substantial relief and such substantial relief was 
reserved to entirely different tribunals under the statute 
thereby barring a fresh suit founded on the declaration’ 
the case cannot be one “ fit to be decided ” within the 
meaning of O 36, R. (5) (2) (e). (Marten , C. /. and 
Blackwell , /.) TRUSTEES OF THE PORT OF BOMBAY 

v. Municipal Corporation of Bombay. 

32 Bom. L. R. 416 = A. I. R. 1930 Bom. 232. 

—S. 91—Conditions for suit by one member. 

*- —Plea of special damage.—Proof of. 

If the plaintiff relies on special damage in a suit to 
establish a public right, he must allege special damage 
in the plaint giving particulars and details of special 
damage which has accrued to him. The mere general 
allegation is not sufficient. (Greaves and Cuming JJ.) 

Rajchandra v. Mahin Chandra. 

„ M • 9 1 C. 728 = A. I. R. 1926 Cal. 549. 

—S. 91—Effect of section on O. 1, R. 8. 

~ s * 91 does not control or restrict the pro¬ 
visions of O. 1, R. 8, and therefore it does not take¬ 
away the right of the plaintiffs to sue which may 
exist independently of its provisions. (Suhrawardy and 
Duval, JJ.) Peary Lal Mullik v. Surendra 
Nath - 1 881. C. 505 = 

A. I. R. 1925 Cal. 1233 
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C. P. CODE (1908). 

—S. 91—Plea of want of sanction. 

- Maintainability in appeal for first time. 

Where the contention that the suit is not maintain¬ 
able for want cf sanction of the Advocate-General 
under S. 91, C. P. Code, was not made the subject of 
any pleading in the trial Court, but was raised for the 
first time in the lower appellate Court and that Court 
refused to entertain it, 

Held , that it was perfectly within its rights in doing 
so, as it raised questions of fact, and, as, on principle, 
a defeated litigant should not be allowed to take the 
successful party by surprise and expose him to the 
brunt of a new attack at the stage of appeal. 33 Bom. 
35, Ref. ( Kinkhede , A. J. C .) SHRIDHAR v. RAJA- 
BHAN. 105 1.0. 113 = A.I.R. 1928 Nag. 39 (2). 

—S. 91—Right of easement—Suit for. 

- No relief for nuisance — Maintailiability. 

No relief was sought in respect of the public nui¬ 
sance though the plaintiff’s witnesses described the place 
by such expression as Shah-i-am and where a relief in 
respect of a right of easement was claimed, Held , there 
can be no declaration that the place in suit is a public 
thoroughfare and has been obstructed as such. (Abdul 
Raoof and Campbell, //.) TlRUTH RAM v. MUHAM¬ 
MAD Abdul. 73 I. C. 616 = A. I. R. 1923 Lah. 546. 

—S. 91—Section merely procedural. 

S. 9i is a provision for procedure. It does not 
purport to create a right which did not exist before nor 
does it purport to deprive anybody of a right derived 
from the'general law of the land. It is not a prohibitive 
section which prevent a person from asserting a right 
except in a particular way. ( Walsh, Ag. C. J. and 

Ryi’cs, /.) Mn. raza Khan v. Md. Askari Khan. 

85 I. C. 304 = 46 All. 470 = 22 A. L. J. 729 = 
6 L. R. A. Civ. 67 = A. I. R. 1924 All. 599. 
—S. 91—Special damages. 

- Public nuisance—Consent of Advocate-General. 

\V here an obstruction to a public road causes a parti¬ 
cular inconvenience of a substantial kind to the plain¬ 
tiff, he can bring a suit to remove it without the consent 
of the Advocate-General. 3 Cal. 20(F.B.). ¥q\\.(M artin, 
C. /. and Murphy, /.) ArdkSHIR JlVANJl v. AlMAI 
KAVARJI. 117 I. C. 513 = 63 Bom. 187 = 

31 Bom*L. R. 97 = A. I. R. 1929 Bom. 94. 

- What constitutes. 

Where the plaintiff would, every day and every hour 
of the day when he desired to leave his house by the 
entrance on a particular side be compelled to go the other 
way and travel at least 3 or 4 times as far and 3 or 
4 times as fast if he were pressed for time, 

Held, that that would amount to special damage or 
a more particular form of nuisance suffered by him than 
by the general public. The Court ought to consider, 
even although a particular form of nuisance is not cap¬ 
able of being translated into rupees and annas, whether 
it is a substantia) grievance which constitutes a wrong 
peculiar to the plaintiff which in the ordinary way 
Court of Justice would remove by granting an injunc¬ 
tion. (Walsh, Ag. C. J. and Ryves , /.) Mp. RaZA 

Khan v. Md. askari Khan. 85 1. c 304 = 

46 All. 470=22 A. L. J.729= 6 L. R. A. Civ. 67 = 

A. I.R. 1924 All. 599. 

—S. 91—Suit for Removal of encroachment. 

-- Public street—Proof of special damage. 

Plaintiff filed a suit to have declaration that the land 
described in the plaint was street land and to obtain a 
mandatory order directing defendant to remove an 
otla made by him on the land. 

Held, that such a suit at the instance of a private per¬ 
son is not maintainable unless he is able to show that he 
is unable to use the road, nor can he seek the assistance 


C. P. CODE. (1908), S. 92—Accounts. 

of the Court to get the otla removed, merely because he 
wants to walk over that portion of the street occupied by 
the otla, unless he proves special damage. ( Maclcod, 

C. J. and Crump, J.) MANILAL JIBHAI v. ISHVAR- 
BHAI SAMALBHAI. 87 I. C. 934 = 

27 Bom. L. R. 421 = A. I. R. 1925 Bom. 367. 
—S. 91—When inapplicable. 

Encroachment on village road . 

An encroachment on a village road raises questions 
of the right of easement of the residents and proprietary 
right of the zamindars and S. 91 would not be appli¬ 
cable to issues which arise on encroachments being made 
on a road of this nature. A suit, therefore, lies without 
the permission of the Advocate-General. (Dalai, J.) 

Sahdeo Singh v. Ram Nawal Singh. 

A. I. R. 1929 All. 790. 

S. 92. 

Abatement of suit. 

Accounts. 

Addition of Parties. 

Alienation of Trust Property. 

Charitable Trust. 

Compromise of Suit. 

Co-Trustees. , 

De-facto Trustee. See Express Trustee. 
Express Trustee. • * ’ 1 ' ‘ 

Forum. 

Object of. 

Parties. 

Private Trust. 

Public Trust. 

Relief. 

Religious Trust. 

Removal of Trustee. 

Right to sue. 

Sanction. 

Scheme. 

Scope of. 

Trespasser. 

Trustee de son tort. 

Miscellaneous. 

—S. 92—Abatement of suit. 

- Suit for removal of trustee and framing scheme 

—Death of trustee pending suit—Effect of. 

In a suit under S. 92, C. P. Code, for removal of 
the defendant-Pandara Sannadhi and framing a scheme, 
the death of the defendant pending the suit does not 
cause the whole suit to abate. In order to justify a 
suit for a scheme under S. 92, it is necessary for the 
plaintiffs to allege a breach of trust and a prayer for a 
scheme is therefore not ancillary to a prayer for the 
removal of the trustee and the cause of action survives 
against the representative of the deceased. (Phillips 
and Krishuan . //.) ARUMUGA THAMBIRAN V. 

Namasivaya Pandara Sannadhi. 

48 Mad. 688 = 22 M. L. W. 130 = 
1925 M. W. N. 569 = 911. C. 109 = 
A. I. R. 1926 Mad. 162=49 M. L. J. 324. 

- Death of one of the plaintiffs—Effect of. 

Although one of the plaintiffs obtaining the sanction 
for instituting the suit dies, a suit under S. 92 or an 
appeal therefrom does not abate. (Spencer, Offg. C.J. 
and Srinivasa Aiyangar, /.) H. K. SAYYAD GULAM 

Ghouse v. Dosi' Mohammad Khan Sahib. 

85 I. C. 666 = 20 M. L. W. 882 = 
A. I. R. 1925 Mad. 244 = 47 M. L. J. 745. 
—S. 92—Accounts. 

- Suit for, with directions as to funds — Applicabi¬ 
lity. 

Where the plaint asked that accounts should be 
taken with reference to trust property received by some 
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of the defendants and further in effect it also asked for 
directions as to what should be done with trust funds 
where the prayer of the plaintiffs was that the funds 
should go to the plaintiffs and some other defendants, 
and it was further prayed that if the funds could not be 
allowed to go to them at least a direction might be 
given that they should be allowed to retain the funds 
for the benefit of the temple, 

Held , that the case was within S. 92. {Shah, Ag. C. 
J. and Fawcett , /.) NARAYAN BHIKERJI v. VaSUDEV 
Vinayak. 26 Bom. L. R. 950 = 86 I. C. 490 = 

A. I. R. 1924 Bom. 518. 
- Suit by trustee against co-trustee — Applicability. 

A suit by trustees against a co-trustee for directing 
the defendant to submit his accounts and to pay up 
whatever may be found as the balance in his hands on 
the scrutiny of the accounts falls under cl. (1) and can¬ 
not be instituted except in conformity with cl. (1). 21 
Mad. 406. Dist. {Sadasiva Aiyar and Coutts-Trotter, 
J J.) COVINDASAMI KADAVARAN v. KaLIAPERUMAL. 

36 I. c. 837 = 16 M. L. W. 155 = 
1922 M. W. N. 83 = A. I. R. 1921 Mad. 696. 

Suit by general trustee against Kattalaidar — 
Sanction if necessary. 

A suit was brought by the general trustee of a temple 
against a subordinate trustee or Kattalaidar for the 
recovery of the balance of the amount due by defendant 
under the terms of his trust and not paid by him to the 
temple. 

Held, that the amount not being an ascertained one 
and having to be determined by enquiry in the suit, the 
case was within the mischief of S. 92 {d), C. P. Code, 
and the suit was bad for want of the sanction required 
by that section. If it be sought to recover it by way of 
damages, then the suit falls under S. 14 of the Religious 
Endowments Act, and is bad for want of the sanction 
required by S. 18 of the same ( Ayling , Coutts- 
Trotter and Kumaraswami Sastri , //.) SWAMINATHA 
PILLAI v. SUNDARESA PILLAI. 62 I. C. 911 = 

14 M. L. W. 238 = A. I. R. 1921 Mad 479 (P.B.). 

Suit by trustee against dismissed servant — 
Applicability. 

A suit by a trustee against a person whom he alleges 
to have lawfully dismissed is none the less outside ?he 
scope of S. 92 because it asks for an account of the trust 
money received and payment of the amount due. 
{Napier and Odgers , //.) VENKU CHETTIAR v 

Doraiswami CHETTIYAR. 62 I. c. 761 = 

14 M. Ii. W. 38 = 1921 M. W. N. 439 = 

„ A.I.R. 1921 Mad. 403. 

—S. 92—Addition of Parties. 

-—New reliefs added—Change in representative 
nature of suit—Applicability of C. P. Code, Sec. 11 
Expl. 6. L : . * 

A suit in respect of trust property was instituted by 

seven persons with the sanction of Advocate General. It 

was subsequently amended without his sanction by 

adding strangers to the trust as defendants and by 

adding prayers for relief not covered by S. 92. The suit 

was later on compromised by six out of the seven plain¬ 
tiffs. 

Held , that the nature of the suit was changed, that it 
ceased to be one of representative character and the 
decree based on the compromise, how’ever binding as 
against the consenting parties, cannot bind the rest of 
the public. S. 11, Expl. 6 has no application to such;a 
case. (Lord Sinha.) ABDUR/ Rahim v. SYED Abu 
Mahomed Bark at ali Shaha. 55 Cal. 519 = 

55 I. A. 96 = 9 P. L. T. 65 = 32 C. W. N. 482 = 

' ; 27M. LiW. 339 = 26 A. L. J. 464 = 
108 I. 0. 361 = 30 Bom. I*. R. 774 = 48 C. L. J. 65 = 


C. P. CODE. (1908), S. 92—Charitable Trust. 

1928 M. W. N. 926= = A. I. R. 1928 P. C. 16 = 

54 M. L. J. 609. 

■New defendant — Sanction. 


While plaintiffs in order to be parties to a suit under 
S. 92 require the permission of the Government Advo¬ 
cate, defendants do not require any such permission. 
{Rutledge, C.J. and Brown, J.) C. E. DOOPLY v. M.E. 

Moola. 5 Rang. 263 = 103 I. C. 261 = 

A. I. R. 1927 Rang. 180. 

- New defendant added — Sanction, if necessary. 
Ihe test as to whether a new sanction is necessary 
when a new defendant is added, depends on whether the 
scope of the suit has been really enlarged or altered by 
the addition of the new party. 1920 M. W. N. 478. Foil. 
{Knshnan and Venkatasubba Rao, JJ.) Vara PRASAD 
Rao v, GopaLaCHARLU. 24 M. L. W. 419 = 

97 I. C. 462 = 1926 M.W. N. 626 = 

A. I. R. 1926 Mad. 970. 

~ New defendant—Validity of suit—Sanction of 
Advocate-General obtained—A stranger may be joined as 
defendant. 

If a suit is brought under the sanction of the Advo- 
cate-General the addition of a stranger as defendant 
does not render the suit bad. {Newbouldand Ghose JJ.) 

Syed Abu Mahomed Barakat Ali v. Abdur 
Rahim. 80 I. c. 44 = a. I. R. 1925 Cal. 187. 

Suit filed with sanction—New defendants — 
Fresh sanction , if necessary . 

Where a suit is filed with sanction, its subsequent 
amendment by adding parties without fresh sanction 
does not invalidate it. {Raymond, A. J. C .) SYED 

Bachal Shah v. Juma Shah. 79 I. c. 539 = 

16 S. L. R. 221 = A. I. R. 1923 Sind 35. 
—S. 92—Alienation of Trust Property. 

■Declaration of invalidity. 

A relief which prays for a declaration that the aliena¬ 
tions made by the tiustee, whose removal is prayed for 
in the suit may be declared void comes under S. 92 
{Sulaiman and Boys, JJ.) RaMRUP GoSHAIN v. RaM- 
dhari Bhagat. 89 I. C. 40 = 47 All. 770 = 

23 A. L. J. 601 = 6 L. R. A. Civ. 352 = 

' . , A. I. R. 1925 All. 683. 

- Suit for recovery—Applicability. 

Where the trustee of charitable endowment transfers 
the trust property, plaintiffs cannot recover the property 
before first having the trustee formally removed by the 
Court for which purpose a suit under C P. Code, S. 92, 
is necessary. {Krishnan, J.) MUTHUSWAMI NAIDU v 

Rayalu Naidu. 881. C. 375 = 21 M. L. W. 525 = 

A. I. R. 1925 Mad. 689. 

—S. 92—Charitable Trust. 

Order of Court to file accounts—Breach of— 
Applicability. 

When the older of the District Judge for filing of 
accounts under S. 5, Charitable and Religious Trusts 
Act, has not been complied with there is a breach of 
trust, by virtue of S. 6, which could be made the basis 
of a suit under S. 92, C. P. Code. Once such a suit is 
filed, the District Judge has jurisdiction to grant any or 
all the reliefs mentioned in S. 98(1), C. P. Code. 
{Sulaiman and Kendall, JJ.) UMRAO SlNGH v. HAR 

Prasad * A. I. R. 1930 All. 582. 

- Declaration and injunction—Necessity for sanc¬ 
tion. 


Though the sanction of the Collector is not necessary 
to a suit filed by a few members of a community, which 
merely seeks a declaration that certain properties are 
subject to a charitable and religious trust, such sanction 
becomes necessary when an additional relief is sought 
claiming an injunction restraining the defendants from 
preventing the plaintiffs from enjoying the uses and 
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objects to which the properties have been dedicated. A. 
I R 1928 P. C. 16 ; 33 Cal. 7S9 ; A. I. R. 1929 Bom. 
1 51 ; a. 1. R. 1923 Bom. 67 ; A. I. R. 1921 P. C. 123 
and 25 All. 631. Dist. {Wild, A. J. C .) Fakir Maho¬ 
med nanji v. agha Khan. 

A. I. R. 1930 Sind 204. 

- Order as to scheme by Dt. Judge as persona 

designata— Appeal or revision, if lies. 

No appeal lies from an order of the District Judge as 
persona designata under a scheme of management of a 
charitable institution under S. 47 read with S. 2 and 
S. 100. nor does revision lie under S. 115. {Maclcod. 6. 
J. and Madgavkar, J.) LAMBODAR DHARANIDHAR. 

28 Bom. L. R. 64 = 93 I. C. 195 = 
A. I. R. 1926 Bom. 167. 

- Applicability. 

Where it is found that the defendant is neither a con¬ 
structive trustee nor a trustee de son tort , the suit under 
S. 92 against him is not maintainable. {Rafiqtie and 
Lindsay , /.) BAL DEO DUTT V. GOPALJI. 

21 A. Ii. J. 310 = 4 L. R. A. (Civ.) 190 = 

A. I. R. 1923 All. 247. 

—S. 92—Compromise of Suit. 

- What is. 

Where in a suit under S. 92, C. P. Code, the plaintiffs 
through their counsel merely approved of the appoint¬ 
ment of certain gentlemen as a committee of manage¬ 
ment, 

Held, that this did not make the decree a consent 
decree, when in other matters decided by the Judge, 
there was no consent by either party to his conclusions. 
{Zafar Ali and Jai Lai , J J.) MAHAMED ISHAKH v. 

Muhammed Husain Khan. 100 I. C. 838 = 

A. I. R. 1927 Lah. 382. 

- Legality of. 

A judge has jurisdiction to pass a decree on the basis 
of compromise in a suit brought under S. 92, C.P. Code, 
O. 23, of the Code of Civil Procedure dealing with ad¬ 
justment of suits does not exclude suits under S. 92. 
{Newbould and Chose , //.) SYED ABU MAHOMED 
BARAKAT ALI v. ABDUR RAHIM. 80 I. C. 44 = 

A. I. R. 1925 Cal. 187. 

—S. 92—Co-Trustees. 

- Joint management—Suit to establish right — Ap¬ 
plicability. 

Where one of the co-trustees sues to establish his joint 
right of management of the trust and its properties along 
with the defendants, the case does not foil within S. 92, 
C. P. Code. A.I.R. 1922 Mad. 17, Rel. on. {Waller and 
Madhavan Nair , //.)DURAI v. DURAISWAMI PlLLAI. 

39 M. L. T. 214 = 105 I. C. 194 = 

A. I. R. 1927 Mad. 948. 

—S. 92—Express Trustee. 

- Applicability. 

A suit is maintainable under S. 92 against express 
trustees. {Mukerji and Dalai, JJ.) BEHARI Lal v. 
Shiv Narain. 84 I. C. 631 = 22 A. L. J. 866= 

5 L. R. A. Civ. 697 = 47 All. 17 = 

A. I. R. 1924 All. 884. 

- Suit against former trustee in possession — 

Applicability. 

S. 92 would hot apply to a suit in which plaintiffs 
assert that they have been appointed trustees already by 
the public, and that the defendants, the former trustees 
have been properly dismissed and they seek possession 
on the ground that the defendants are now mere tres¬ 
passers. {Walsh and Ryves, JJ.) INAYAT HUSSAIN v. 

Faiz Muhammad. 711. C. 767=21 A. L. J. 191 = 

45 All. 335 = 4 L.R. A. Civ. 142 = 

A. I. R. 1923 All. 319. 

*- Suit between rival claimants to trusteeship — 


C. P. CODE (1908), S. 92—Object of. 

Applicability. 

Ordinarily the founder of a trust is entitled to provide 
for the management of the trust and to reserve to him¬ 
self and his heirs the power to appoint trustees ; but if 
he exercises that power and appoints a trustee, the 
trustee cannot be removed except in the manner laid 
down in S. 92. Where the settlor has reserved no power 
to himself by the earlier deed to alter the scheme of 
management there laid down, the subsequent appoint¬ 
ment of other persons cannot be upheld. The section 
provides for the institution of a representative suit by 
the beneficiaries to secure the proper administration of a 
public trust either by the removal of the existing trustees 
or by the settlement of a scheme, by which the object of 
the trust can be properly carried out. But if the suit is 
between persons who individually, claim a right to suc¬ 
ceed to the office of trust, S. 92 has no application. 35 
All. 459, 33 Cal. 789, Ref. {Lindsay and Kanhaiya 
Lal, JJ.) PUTTU Lal v. M. DAYA NAND. 

68 I. C 786 = 44 All. 721 = 20 A. L. J. 712 = 

A.I.R. 1922 All. 499. 

—S. 92—Forum. 

- Reference to arbitration—Validity of. 

Matters in difference between parties to litigation 
which affect private rights only may be referred to 
arbitration ; a suit under S. 92, C. P. Code, 1908, is 
not a suit for the determination of private rights as 
between the plaintiffs and the defendants and matters 
in difference in such a suit cannot be referred to arbi¬ 
tration. Juiisdiction to try a suit under S. 92 is confined 
to the District Court or any other Court empowered in 
that behalf by the Local Government within the limit 
of whose jurisdiction the whole or any part of the sub¬ 
ject-matter of the trust is situated and cannot be exercis¬ 
ed by arbitrators. {Prideaux and Kotval, A. J. Cs.) 

Ganoba v. Narayan. 72 1.0.1016=6 N.L.J. 7 = 

A.I.R 1923 Nag. 112. 

- Additional District Judge—Bengal Chi l Courts 

Act , 8 (2). 

An Additional Judge to whom, under S. 8 (2) of the 
Bengal Civil Courts Act (XII of 1887), is assigned the 
function of a District Judge relating to all suits cogniz¬ 
able by the District Judge under any Act in force for 
the time being is empowered to exercise the same power 
as the District Judge in suits under S. 92 of the Civil 
Procedure Code. 

In such cases it is not necessary that the Court should 
be empowered by the Local Government, and “any 
other Court empowered in that behalf by the Local 
Government” in S. 92 of the Code, probably refers to 
Courts such as the Subordinate Judges’ Courts. 
{Chatterjee and Panton , JJ.) MOHABAR RAHMAN 

v. ABDUR Rahim. 48 Cal. 53 = 62 I. C. 115= 

A. I. R. 1921 Cal. 210. 

—S. 92— Object of. 

-The object of requiring sanction or permission 

before suits are instituted under S. 92 is to safeguard 
not only the rights of the public but also the rights of 
the institution and the trustees. The suit being a re¬ 
presentative suit, it is necessary to see that the persons 
who come forward are persons who have an interest in 
the temple and persons who can be safely entrusted with 
the conduct of the suit. It is also for the benefit of the 
institution and of the trustees because it affords a safe¬ 
guard against impecunious improper persons coming as 
plaintiffs and involving the trust in litigation and ex¬ 
penses and it is also a safeguard that the persons are 
substantial persons from whom if the suit fails the costs 
can be recovered and not merely men of straw. 21 
Bom. 257 and 38 Mad. 1192, Rel. on. (Kumarasivamy 
Sastri and Walsh , JJ.) PITCHAYYA v. VENKATA 
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C. P. CODE (1908), S. 92—Object of. 

KRISHNAMACHARLU. 53 Mad 993 — 

30 M.L.W. 954= 1929 M.W N.' 911 = 
124 I.C. 220 = A.I.R. 1930 Mad. 129 = 58 M.L.J. 39. 

- Two conditions are necessary for the application 
of S. 92 : first, there must be an alleged breach of any 
express or constructive trust created for public purposes 
of a charitable or religious nature, and, secondly the 
direction of the Court is deemed necessary for the ad¬ 
ministration of such trust. A suit brought by a charita¬ 
ble institution to recover the amount due to itself by the 
defendant’s family, who have constituted themselves 
trustees of the fund liable to pay certain portion of that 
fund to the institution for the observance of the several 
festivals in which the institution is interested, does not 
fall within the provisions of S. 92, because, as soon as 
the amount is paid by the defendant’s family they have 
no further interest in the administration of the fund so 
far as the institution is concerned. A.I.R 19?3 Bom 
67 ; 21 Mad. 406, Rel. on ; A.I.R. 1924 Rom. 518 ; 23 

1922 Mad - 17 (F.B.). Di*t.; A.I.R. 
lV-o 1 . C. 16, Appl. ( Patkar and Murphy //) 

Madhavrao Anandrao v. Shri Omkareshvar 
Ghat - 119 I.C. 775 = 31 Bom. L. R. 192 = 

A. I. R. 1929 Bom. 153. 

” The " orcls “public trust of a charitable and reli¬ 
gious nature’ should be given their ordinary meaning 
and cannot be made to vary according to the classifica- 

tion of trusts which may be adopted in different system 
of law. J 

The section does not affect substantive rights except 
in so far as it prescribes the manner in which they can 
be enforced. (Banerji and Weir, //.) MUHAMMAD 

Shafiq Ahmad v. Muhammad Mujtaba. 

Ill I.C. 93 = 51 All. 30 = 26 A.L.J. 1016 = 

0 A- R- 1928 All. 660. 
——The provisions of S. 92 are wide enough to 

entitle the Court to direct an account against a trustee 

and to make an order on him to pay the amount found to 

be due on the taking of those accounts. 28 I C 836 

Foil. (Odgers and Curgenven , //.) THUSHTU BaL- 

krishna Chettiar V. v. Krishnamurthi Aiyar 

100 I.C. 841 = 38 M.L.T. 143 = 
1927 M. W. N. 202 = A.I.R. 1927 Mad. 416 = 

52 M.L.J. 182. 

—S. 92—Parties. 

—-—Suit by some only of persons obtaining sanction 
—Mat nt at nabt l tty. 

Where permission or sanction is given by name to 
more than two persons, that power should be exercised 
by them all; and a suit by some only of the persons to 
whom sanction is given under S. 92 will not lie 29 
M. L. J. 231 and 38 Mad. 1192, Rel. on. (Kumara- 
swamy Sastn and Walsh , //.) PlTCHAYYA v. VEN¬ 
KATA KRISHNAMACHARLU. 30 M. L. W. 954 = 

1929 M.W.N. 911 = 53 Mad. 223 = 

__. A^.R. 1930 Mad. 129 = 58 M.L.J. 39. 

—- Plaintiff trustee. 

A trustee is a person interested in the trust, and there 

r S ini°n\T ? in S * 92 to P revent his being a plaintiff. 
(19) M. W. N. 522, Foil. (Wallace and Madhavan 

Balakrishna Odayar Z/. Jagannada 
CHARIAR. 87 I.C. 194 = A. I. R. 1925 Mad. 820 = 

_ _ /7 . F . 48 M.L.J. 534. 

Mutawalli—If necessary. 

In a suit instituted for the settlement of a scheme for 
uargha, the mutawalli in possession and management 
is a necessary party. 6 M.L.W. 9; 36 Mad. 364 Appl. 

^ GoRI Bibi v - Sarasamad Meer 

HEB - . A. I. R. 1929 Mad. 635. 

lity ° f trustees ~~ Suit h onc—Maintainabi- 


C. P. CODE (1908), S. 92-Parties. 

i Where under a scheme framed by a Court, the Board 
of Trustees was given liberty to apply to the Court for 
directions, the Board as a whole must apply and not one 
member of the Board. 34 Mad. 406; 26 Mad. 649 ; 
26 Cal. 409, Dist. (Coutts-Trotter, C. J. and Wallace ', 

J.) \ eerappa Chettiar i. Padmanabha Naidu. 

119 I.C. 469 = A. I.R. 1929 Mad. 6251 

- Interested person—Right to apply. 

Where a scheme is settled, it is desirable that in addi¬ 
tion to the trustee or any member of the board being at 
liberty to apply, permission to apply should be given to 
any person interested in the trust. (Phillips and 
Ramesam , //.) PlCHAI PlLLAI v. LlNGAM Iyer. 

108 I. C. 199 = A. I. R. 1928 Mad. 268. 

7 Section to three—Suit by two—Maintainable 
lity. 

In a suit under S. 92 of the C. P. Code all the persons 
authorised to institute the suit constitute one plaintiff 
and all must combine to take any material step in the 
prosecuUon of the suit or appeal. A.I.R. 1925 Sind 1 
and 29 M.L.J. 231, Rel. on. (Zafar Ali and Jai Lai , 

//•) Mahomed Ishar v. Mahomed Hussain 
Khan. 100 I.C. 838 = A.I.R. 1927 Lah. 382. 

- —Alienees of trust property. 

Third party transferees of trust property can be im- 

? e o d ^ d ,i n a , Suit Under S * 92 * 24 Cal - 418 and 28 All.. 
112, Foil. (Sulaiman and Boys , //.) RaMRUP GO- 

SHAIN RAMDHARI BHAGAT. 89 I.C. 40 = 

All. 770 = 23 A.L.J. 601 = 6 L.R.A.Civ. 352 = 

„ , A. I. R. 1925 All. 683.. 

——Decree under—How far binding on persons not 
parties. 

Any decree passed in a suit under S. 92, C. P. Code, 
is binding not only on the trust and the trustees but also 
on alUhe worshippers at the temple. (A’umaraswami 
oastri, Madhavau Hair and Srinivasa Aiyan gar / / ) 

S. Veeraraghava Achariar v. V. Parthasara 
thy Iyengar. 1925 m. W. n. 505 = 

A. I. R. 1925 Mad. 1070 (F.B.). 

— Sanction to many—Suit by some , when lies 
Ordinarily sanction granted to more than two persons 
cannot be availed of by any two of them without the- 
others But the death of a single relator or the dullness 
or dishonesty of one or more of them will not be fatal 
to the validity of the suit. Therefore in cases of differ-' 
ence between two or more relators the conducting of a 

S " lt Z an apP ^ aI by ° ne ° f them with the sanction of 
the Advocate-General will be valid provided th^oppos- 

ing relators are made parties. Moreover, under O 1 
K. 10, the single relator with the sanction of the Advo¬ 
cate-General can apply to the Court to and another 
retetor to the record ; this latter course should be adopt¬ 
ed where the number of relators, owing to death or 
other causes, falls below two. (Kennedy and Aston 
A.J.Csl) VlSHONDAS v. DAMOMAL. 76 I. C. 345=’ 

A. I.R. 1925 Sind 1.. 

—— Heir-at-law of trustee—If p ro p e r party. 

, If .f fl ust ha s been “created for public purposes of a 
charitable or religious nature” a suit will lie for settline 
a scheme where the direction of the Court is deemed 
necessary for the administration of such trust” and the- 

__ _ _ __.__I “ , a . in possession of the 

property winch is impressed with the character of trust 

property has an interest in and is a proper party to such 

a suit. A suit against a person in possession of trust 

property does lie though defendant may not be a trustee 

either by appointment or de s<m tort. (.Spencer and 

Devadoss, //.) VENKATANARASIMHA RaO ». SUBBA 

Ra0 - 0 73 I.C. 991 = 17 M.L.W. 31 = 

32 M. L. T. 47 = 1923 M. W. N 111 = 

46 Mad. 300 = A. I. R. 1923 Mad 376 
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C. P. CODE (1908), S. 92—Parties. 

- Interested parties—Who are. 

Whether the plaintiffs have an interest within the 
meaning of S. 92 or not has to be determined upon the 
facts of each case bearing on the relation of the plain¬ 
tiffs to the charity with reference to which the suit is 
brought. The mere fact that the plaintiff suing under 
S. 92, C. P. Code, is a Hindu and is entitled to worship 
in a temple would not give him interest enough to main¬ 
tain a suit under b. 92, C. P. Code. But the fact that 
the plaintiffs belong to the family of the founder or are 
iiis descendants such as sons or grandsons through sons 
or daughters would naturally give them an interest in the 
family charity. 42 Mad. 360 and 40 Mad. 612, Ref. 
( Abdul Rahim and Burn , JJ.) VAITHINATHA AlYAR 

v. ThyagaraJA aiyar. 68 I. C. 631 = 

41 M. L. J. 20 = A. I. R. 1921 Mad. 563. 

—S. 92—Private Trust. 

- Scheme suit — Maintainability. 

The will of a Hindu testatrix addressed to her grand¬ 
son directed that out of the income of specific property 
he should perform the worship of the family idols but 
there was no provision for the worship of the idols after 
the death of the grandson. The balance of the income 
was to be divided between the representatives of the 
three branches of her own family. In administration 
proceedings taken on the death of the grandson it was 
decided that out of the produce of the houses belonging 
to the estate of the testatrix, the worship of the idols 
should be performed and that the surplus be paid equally 
to the three branches of the family. This was adopted 
in a decree of 1888 to which the branch of the respon¬ 
dents of the family was a party. 

Held , (1) there was no gift of the whole property to 
the idols; (2) the burdens of performing different duties 
which involved ownership were cast on the grandson 
appointed by their will ; (3) no heritable shebaitship 
was established ; (4) the representatives of the three 
beneficiaries under the will were entitled to the residue 
absolutely and in equal shares ; (5) as the gift was a 
private trust the settlement of a scheme under S. 92, C. 
P. Code (1882) could not be ordered ; and (6) the order 
in the administration suit was binding on all the parties 
and operated as res judicata. (Lord Buckrnaster .) 

Gopal Lal Sett v . Purna Chandra Basak. 

67 I. C. 561 = 20 A. L. J. 625 = 
36C.L. J. 57 = 49 Cal. 459 = 
27C.W. N 174 = 24 Bom. L.R. 937 = 
49 I. A. 100 = 16 M. L. W. 963= 
A. I. R. 1922 P. C. 253 = 43 M. L. J. 116. 

- Private Trust and Public Trust — Distinction. 

In the case of a temple and idol publicly constituted 
and publicly accessible in which the appearance may be 
what one may describe as ambiguous, one would expect 
and ought to insist upon clear evidence of permission 
given or license given and permission withheld, because 
it is equally true that a private individual may construct 
out of his private purse a private temple and idol retain¬ 
ing the control and management in his own hands and 
that of his family or some other selected individuals and 
yet so conduct himself as to provide conclusive evidence 
•of dedication by implication and by conduct. There is 
a broad difference, when one comes to construe a dedi¬ 
cation, between conduct which shows that the owner of 
the property is giving express permission from time to 
time to particular individuals and conduct which shows 
that he intends certain members of a class whom he 
desires to benefit to act indiscriminately without per¬ 
mission, that is to say as of right. A useful test for a 
Judge to apply to see whether the evidence satisfies the 
conditions of the private trust, is to ask himself whether 
any of the acts testified to by the witnesses could have 


C. P. CODE (1908), S. 92—Public Trust. 

been prevented or penalised by proceedings for trespass. 

In private trust the beneficial interest is vested absolute¬ 
ly in one or more individuals who are, or within a 
given time, may be definitely ascertained. On the other 
hand public trust has for its object the members of an 
uncertain and fluctuating body and the trust itself is of 
a permanent and indefinite character and is not confined 
within the limits prescribed to a settlement of a private 
trust. (Woodroffe and Ameer Ali’s Commentary on 
C. P. Code, S. 92, Lewin on Trust, Ch. II, P. 18,IEd. 
12, Ref.) (YValsh and Ryves. J J.) Ram DaS v. Mt 
BASANTI. 77 I. C. 97 = 20 A. L. J. 789 = 

A. I.R. 1922 All. 519. 

- Applicability to. 

I he Advocate-General is only concerned with public 
charitable trusts. He is not concerned with private 
trusts. ( Marten , J.) ADVOCATE-GENERAL OF BOM 
bay v. Yusuf Ali Ebrahim. 

24 Bom. L. R. 1060 = 84 I. C. 759 = 

A. I. R. 1921 Bom. 338. 

—S. 92—Public Trust. 

- Private Trust and Public Trust—Distinction _ 

Temple whether public or private—Comparative roidence 
of other temples being public or private even if admitted 
by parties or held by Court to be proved should be ex¬ 
cluded. 

In deciding whether a temple is public or private, even 
when the parties have admitted or when the High Court 
has judicially held that certain temples cited are public 
or are private, it is better to exclude such comparative 
evidence. If the feature emphasized is a general charac¬ 
teristic of a public temple or of a private temple then it 
must bear in its own character some indicia of its public 
or private nature, and in that case these indicia and not 
the fact that they appear in other temples are the real 
indicia of the nature of the temple in which they appear. 
(Wallace and Thiruvenkatachariar , //.) KELU ACHAN 
v. Si V ARAM A Pattar. 113 I. C. 635 = 

A. in. 1928 Mad. 879. 

- Proof of—Inam proceedings. 

Inam proceedings are of great importance in deciding 
the question as to whether a temple is public or private. 
(Wallace and Thiruvenkatachariar , //.) KELU 
ACHAN V. SlVARAMA P.4TTAR. 113 I. C. 635 = 

A. I. R. 1928 Mad. 879. 

- Proof of—Free use by public . 

Essentially the question whether a temple is public or 
private is one of fact to be decided on the evidence, 
evidence that is of dedication, if available, of actual user 
and of public repute. When all castes of the Hindu 
public for centuries have been freely using a temple and 
have never been debarred from using it and there is no 
evidence that they did so with permission, it would re¬ 
quire strong evidence to persuade a Court that the 
temple is nevertheless intended for the use of one isolate 
caste or tarwad or family. (Wallace and Thinrcenkata- 
chariar, JJ.) Kf.LU ACHAN v. SlVARAMA PATTAR. 

113 I. C. 635= A. I. R. 1928 Mad. 879. 

F raudulent withdrawal of suit—Binding nature 
of decree. 

Where the trust is a public trust persons interested in 
it cannot be bound by the result of a prior suit in which 
no decision was arrived at and which was withdrawn 
fraudulently. (Phillips and Ramesam , //.) PlCHAl 

Pillai v. Ling am Iyer. 1081. 0.199= 

A. I. R. 1928 Mad. 268. 

- Jurisdiction.of Civil Court. 

In absence of an express or constructive trust created 
public purposes of a Charitable or religious nature a 
Civil Court can take no action under the provisions of 
S. 92. (Stuart, C. J . and Rasa , /.) Ram AUTAR v. 
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CJ. P. CODE (1908), S. 92—Public Trust. 

RAM Dass. 1011. C. 54 = 

_ . A. I. R. 1927 Oudh 604. 

Proof of~l se, worship •and offerings by public. 

• m ^1 • i i * /* « 4 * * 


r VX . r . t ' r . . uy yuuilL. 

1 he indicia of a public foundation must be carefully 
scrutinized and the existence of the obvious tests such as 
the use by the public, worship by the public and offer¬ 
ings by the public should be found out for determining 
whether an endowment is a public or private endowment. 
(JJas and Macpherson, JJ.) DeOKINaNDAN v. 
Brijnandan. 76 I. C. 89 = 5 P. L. T. 231 = 

_.,. , A. I. R. 1924 Pat. 502. 

Alienation of trustee—Suit for declaration with¬ 
out further relief—Maintainability . 

S. 92, C. P. Code, is intended to be an exhaustive 
statement of the law applicable to suits based upon any 
alleged breach of an express or implied trust created for 
public purposes of a charitable or religious nature. A 
relief by way of a declaration regarding the validity or 
invalidity of an alienation made by a trustee comes with¬ 
in the provisions of clause (h) of 5. 92. Where declara¬ 
tions sought are of such a nature that they are not cal¬ 
culated to produce any effect whatever unless it be as a 
stepping stone to a fresh litigation, it would be acting 
against the general principles governing the proper exer¬ 
cise of discretion in such matters if relief by way of 
declaration is granted. ( Piggott and Walsh , //.) 

Mufti Ali Jafer v. Fazal Husain Khan. 

67 I. C. 659 = 44 All. 622 = 20 A. L. J. 557 = 

« , , . A. I. R. 1922 All. 349. 

—— Fro °f °f intention of founder—Public purpose. 

Public purpose ’ includes purpose, that is, an object 
or aim in which the general interest of the community as 
opposed to the particular interest of individuals is direct- 
\y or vitally concerned. 29 Bom. 279 (P. C.), Foil. The 
Court has to find on the facts of each case what the 
intention of the founders of trust was. The fact that the 
control and managements were vested in the members of 
the family does not make the trust a private one when 
the beneficial interest does not vest in one or more indi¬ 
viduals. {Coutts and Sultan Ahmad. JJ.) Rajesh- 
WAR SINGH z/. BASDEO NaRAYAN SlNGH. 

1 P, L. T. 428 = 57 I. C. 270 = 1921 P. H. C. C. 6 = 

A. I. R. 1921 Pat. 511. 

—S. 92—Reliefs—Addition of claim. 

- -Effect of. 

In deciding whether the suit is invalidated by reason 
of an omission as regards certain reliefs which are sanc¬ 
tioned by the Collector to whom an application was made 
to grant permission to file a scheme suit, the test is whe¬ 
ther such an omission is a material omission from which 
it can be said that it so alters the scope or character of 
the suit, that if that matter was before the Collector when 
the sanction was given he would in all probability not 
have sanctioned suit in the form in which it is ultimately 
brought. 11 Mad 148 and A. 1. R. 1925 Mad. 636, 
lJiss. from. . But there is no reason why the mere addi- 
tion of a claim should render the whole suit liable to be 
dismissed. It can be no worse than a case of misjoinder 
where parties will be confined to such portion of the 
claim as is not open to objection. {Kumaraswami Sastri 
andPamesam, JJ.) SUDARSANA ChaRYULU zc 
5URYANARAYANA. 1071 C. 130 = 

39 M. L. T. 628 = 27 M. L. W. 42 = 

' a A. I. R. 1928 Mad. 205. 

— -A suit under S. 92 is not bad on the ground that 
though it is in accordance with the sanction, an addi¬ 
tional prayer which has not been sanctioned was added 

onW ntly removed - 11 Mad. 148 ; 38 Mad. 1192 

2it 29 / M c L ‘ 231, Dist - ; 21 Bom * 257 > Ref - («*/- 

vm it S . rtnwasa Aiyangar, JJ.) RAMANUJACHAR- 
YULU v. ALAPATI SRIRAMULU. 106 I. C. 134 = 

D. D.—VOL. I—101 


C. P. CODE (1908), S. 92—Reliefs—Declaration. 

26 M. L. W. 581 = 1927 M. W. N. 759 = 

A. I. R. 1927 Mad. 1033. 
—S. 92—Reliefs—Appointment of Receiver. 

- No prayer for removal of trustee—Power of court. 

In a suit under S. 92 the Court has power to appoint a 
Receiver and take the management of the temple out of 
the hands of the trustees appointed by the Temple Com¬ 
mittee pending the disposal of the suit even though there 
is no prayer for his removal and though he cannot be 
removed except on a proper enquiry. (< Oldfield and 
Ramesam , //,) KUPPUSWAMI v. SUBRAMANIAN. 

68 I. C. 565 = 16 M. L. W. 927 = 1923 M. W. N. 75 = 

A. I. R. 1923 Mad. 224 = 41 M. L. J. 545. 

—S. 92—Reliefs-Appointment of Trustee. 

■- Ifutawali for wakf—Applicability. 

Where there is no mutwalli, the Court has power to 
appoint a mutwalli in respect of a wakf even without a 
suit under S.J)2. A. I. R. 1925 All. 759 ; 26 Mad. 450 
and 33 Cal. 789, Dist. ; A. I. R. 1924 Cal. 441, Foil. 
(Suhrawardy and Graham , JJ.) ABDUL ALIM v. MT 

ABIR Jan Bibi. ho I. C. 416 = 55 Cal. 1284 = 

32 C. W. N. 835= A. I. R. 1928 Cal. 368. 

-Power of court to add trustees. 

While in cases of disputed succession to hereditary 
trusteeship or in cases where the office of trustee is to be 
filled up owing to the death or removal of a trustee, the 
terms of the dedication or the usage followed, have to 
receive every consideration and are not to be departed 
from except for any cogent reasons ; yet for the proper 
administration of trusts and the prevention of abuses or 
opportunities for breaches of trust, the interest of the 
institution ought to be the prime factor, and where in a 
suit under S. 92 for the framing of a scheme the interests 
of the institution demand it, there is nothing to prevent 
the Court from appointing additional trustees, in the 
place of a sole trustee, even where the deed of trust en¬ 
joins only one trustee at a time, so long as the rights of 
the members of the family to take part in the manage¬ 
ment can be given due effect to without detriment to the 
interests of the institution. A. I. R- 1926 Mad. 84 • A 
I. R 1922 All. 285 ; A. I. R. 1923 Mad. 209 ; and A I* 

?o P 7 r£' 190, Dist ‘ : A ’ L R * 1916 p - C. 132 and 
39 Mad. /00, Rel. on ; 23 M. L. J. 134 ; (1918) M. W. 

N. OOP ; A. I. R. 1923 Pat. 420 and 40 I. C. 177, Ref. 

(hfu mar a swam i Sastri and Curgenven. //) Panch a 

NADAM *. PARVATI AMMAL. 108 I. C. 649 = 

1927 M. W. N. 405 = A. I. R. 1928 Mad. 955. 

—S. 92—Reliefs—Declaration. 

- -Sanction if necessary. 

A prayer for a declaration that the property in suit is 
a public charitable property and not the personal pro- 
perty of the defendant is a prayer for relief not covered 
by S. 92, Such a suit therefore, though filed without 
the consent of the Advocate-General is maintainable 

16 ; » Bon,. 432 ; 21 All. 187;“: 

001 , Ret. ( Mirza . J.) RAVISHANKAR v. NARSIDAS 

Jekisandas. 32 Bom. L.R. 205 = 

A. I. R. 1930 Bom. 167. 

Suit for , without prayer for further relief _ 

Mai ntai nabi l ity. ' 

Where a suit was brought by the plaintiff in a repre¬ 
sentative capacity on behalf of other members of the 
community for a declaration that a certain temple and 
lands dedicated to it constituted a public trust but with 
out any consequential relief, although it was aJmitted 
that the temple and the lands in question were in the 
possession of the defendants and a relief claiming them 
could have been prayed for. 

Held, that mere declaratory decree cannot be granted 
{Carr and Cunliffe , JJ.) P. C. THEVAR v. V. SAM- 
BAN * HO I. C. 595 = 6 Rang. 188 = 
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C. P. COPE (1908), S. 92—Reliefs—Declaration. 

A. I. R. 1928 Rang. 143. 

- Maintainability of suit. 

The requirement of S. 92 cannot be evaded by asking 
for a bare declaration under the Specific Relief Act. A. 
I. R. 1922 All. 349. Ref. ( Spencer , /.) IMMASIMUTKU 
v. Rev. Lutz. 971. C. 630 = 

24 M. L. W. 286 = A. I. R. 1926 Mad. 1029. 

—S. 92 —Reliefs—Decree for damages. 

- Scheme suit. 

Although in a scheme suit a decree for account may 
be passed against the trustee in office, a decree for 
damages for the loss caused to the devasthanam by the 
trustee’s misconduct cannot be passed. ( Davadoss , /.) 

Srinivasachakiar v. ramaswami Naicker. 

92 I. c. 626 = A. I. R. 1926 Mad. 509. 

—S. 92 —Reliefs—Enforcement of rights. 

- Public and Private—Enforcement of. 

Where the relief sought is of one of the kinds 
enumerated under S. 92, whether the distinction between 
the enforcement of public and private rights is still 
maintainable. 32 C. W. N. 482 (P. C.), Foil ; 24 Cal. 
418 ; 32 All. 503 ; 35 All. 459 and 20 A. L. J. 712, 
Ref. (Bancrji and Weir, J J.) MUHAMMAD SHAFIQ 

Ahmad v. Muhammad Mujtaba. 

Ill I. C. 93 = 51 All. 30 = 26 A. L. J. 1016 = 

A. I R. 1928 All. 660. 

- Proced ure. 

S. 92 is mandatory and the reliefs specified in the 
section can only be enforced now by resort to the pro¬ 
cedure of the section. The cases which before 1908 held 
to the contrary and decided that the founder of an 
endowment or his heirs had the right to sue the trustees 
for the due performance of the trust and to remove them 
and to appoint new trustees without invoking the aid of 
S. 92 are no longer good law. ( Mullick and Ross , //.) 
SYED DILJAN A LI z>. RlBI XkhTARI BEGUM. 

88 1. C. 1035 = 4 Pat. 741 = 7 P. L. T. 4 = 
1925 P. H. C. C. 194 = A. I. R. 1925 Pat. 544. j 

—S. 92—Reliefs—Interpretation. ! 

-The words 41 further or other relief ” in cl. (//) 

must on general principles of construction be taken to 
mean relief of the same nature as in els. (a) to (g) and 
they do not mean any relief other than those in (tf) to 
(g) that the case of an alleged breach of an express or 
constructive trust may require in the circumstances of 
any particular case. 

Where a suit relating to religious endowment does 
not claim any such relief as is specified in sub-S. (1), 
S. 92, the section is no bar to the maintainability of the 
suit without the sanction of the Advocate-General and 
in the Court of the Subordinate Judge instead of the 
Court of District Judge. (Lord Sin ha.) ABDUR 

Rahim v. Syed Abu Mohomed Rarkat ali Shah. 

108 I. C. 361 = 55 Cal. 519 = 55 I. A. 96 = 

9 P. L. T. 65 = 32 C. W. N. 482=27 M. L. W. 339 = 

26 A. L. J. 464 = 30 Bom. L. R. 774 = 
48 C. L. J. 55 = 1928 M. W. N. 926 = 
A. I. R. 1928 P. C. 16 = 54 M. L. J. 609. 

-S. 92—Reliefs—Omission of. 

- Maintainability of suit. 

Where sanction was obtained from the Collector 
under S. 93, C. P. Code, to file a suit not only for 
removing the trustee, but also “ for declaring the aliena¬ 
tions made by him null and void” and for recovering 
the trust properties from the alienee, but later the plaint 
omitted the two latter reliefs and asked only for the 
removal of the trustee, who was made the sole defen¬ 
dant in the suit, 

Held , that since the relief asked for, in the plaint did 
not precisely correspond with the reliefs mentioned in 


C. P. CODE (1908), S. 92—Reliefs—Power of Court* 


the sanction order, or in other words, since the suit 
instituted differed from the one, for which sanction was 
given the plaint should be rejected. 11 M. 148, Foil. 

(Madhavan Hair , /.) MOHADEKN SAHEB v. CHINNA 

Fakruddin. 85 I. C. 1045 = 21 M. L. W. 71 = 

A. I. R. 1925 Mad. 636. 
—S. 92—Reliefs—Possession. 

- Proced ure—Executi on . 

In a scheme suit Court passed a decree that a parti¬ 
cular field be declared to be under trust for the benefit 
of the villagers and that the proprietary body of the 
village had a right of management as trustees. The 
plaintiff applied that a particular tenant was given a 
lease as per condition in the scheme and that he be put 
in possession as against the defendants. 

Held, that a scheme once settled by a Court cannot be 
altered except by the Court, and chat this would pre¬ 
clude suits between parties to establish a private right, 
which if established would interfere with a charitable 
scheme settled by the Court. 45 Bom 683 and 36 Mad. 
364, Ref. Where a scheme has been settled by the 
Court, it is absurd to suppose that yearly suits must be 
brought to carry out that scheme. The direction in the 
scheme of this nature may be enforced in execution 
application by persons interested. 28 Mad. 319, Ref. 
(Prideaux, A. J. C.) RANNE v. PUNA. 

94 I. C. 326 = 9 N. L. J. 45 = A. I. R. 1926 Nag. 326. 

- Claim for — Procedure. 

Where a suit under S. 92 includes a claim for posses¬ 
sion, though no relief for recovery of possession can be 
granted in a suit under S. 92, the Court will not be 
justified in returning the plaint altogether. The Court 
may call upon the plaintiffs to amend the plaint by 
striking off the claim for possession or it may wait till 
it pronounces its judgment and may dismiss the claim 
with regard to that particular relief. (Sulaiman and 
Boys, J J.) RAMRUP GOSHAIN v. MaHANT RAM- 
DHARI BhagaT. 89 I. C. 40 = 23 A. L. J. 601 = 

6 L. R. A. Civ. 352 = 47 All. 770 = 

A. I. R. 1925 All. 683. 

- Power of Court. 

In a suit under S. 92 a decree for actual possession 
against transferees from the trustee cannot be properly 
passed. The words “granting such further or other 
relief as the nature of the case may require” refer to 
reliefs cjusdem generis and not to every possible relief 
which a Civil Court may grant. 24 Cal. 418, Diss. 28 
All. 112, 35 Bom. 470 and 27 M. L. J. 266, Foil. ; 2 
C. L. J. 431, Ref. (Sulaiman and Boys , /.) R.AMRUP 
GOSHAIN v. RAMDHAR1 BHAGAT. 

89 I. C. 40 = 47 All. 770 = 23 A. L. J. 601 = 
6 L. R. A. Civ. 352 = A. I. R. 1925 All. 683. 


—S. 92—Reliefs—Power of Court. 


- Third parties. 

The Legislature does not intend to include relief 
against third parties in cl. (h) under the general words 
“ further or other relief”. (Lord Sinha.) ABDUR 

Rahim v. Syed Abu Mohomed Barkat alt 
Shah a. 108 I. C. 361 = 55 Cal. 519 = 

551.A. 96 = 9 P. L. T. 65 = 32 C. W. N. 482 = 

27 M. L. W. 339 = 26 A. L. J. 464= 
30 Bom. L. R. 774 = 48 C. L. J. 55 = 
1928 M. W. N. 926 = A. I. R. 1928 P. C. 16 = 

54 M. L. J. 609. 


- Hereditary trustee. 

Where a hereditary trustee has been appointed it is 
not for the Court because it may think that it is un¬ 
desirable that charitable funds should be administered 
by one man without control or even audit, to impose a 
control which was not a part of the original trust. But 
the Court has very wide powers under S. 92. A. I. R~ 
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trust property. 

1916 P. C. 132, Foil. ( Sc/iwabe, C. J. and Odgers, /.) 
C. Doraivelu Mudaliar v. AUD1KES4VAI u 
Naidu. 70 I. c. 87 = 1922 M. W. N. 620 = 

a oo t> „ ^ A I - R - 1922 Mad. 409. 

, TT , Restoration of tiust property. 

Where the trust property lost can be traced to the 
possession of the tarwad, then and only then, can the 
tarwad Le called upon to restore. A. I. R. 1921 Mad. 
ODl, Ref. ( Wallace and T hiruvcnkatachariar, J /.) 
KELU ACHAN v. SlVARAMA PaTTAR. 

_ 113 I. C. 636 = A. I. R. 1528 Mad. 879. 

No beneficial interests claimed by plaintiff— 
Court tees. 

Wherein a suit under C. P. Cede, S. 92 the plaintiff 

did not claim any beneficial inlerest in the properties 

ut only said that on going through his accounts a sum 

which he estimated at a certain amount would be found 

due by the trustees t° the trust and that the trustees 

should be asked to make good to the trust itself that 

amount of money and hand over possession of the 
immovable property. 

Held, that these leliefs could not le Heated as being 
part of the subject-matter in dispute between the parties; 

that they weie mciely ancillary reliefs, and that the relief 
claimed clearly fell under Art. 17 (6) of the 2nd Sche- 
dule of the old Court Fees Act. 11 M. 148, Liss. 

(Knshnan , /.) SUDALAIMHIHU PlLLAI v. Pf.RJa 
cOMASUNDARAM PlLLAI. 871. C. 25 = 

1925 M. W. N. 104 = A. I. R. 1926 Mad. 722 = 

_ . 48 M. L. J. 614. 

S. 92—Reliefs—Ultra vires. 

Settling sc/umt Rcscnaticn of pa mission to 


C. P. CODE (1908), S. 92—Religious trust. 

31 M. L. W. 849 = A. I. R. 1930 Mad. 216 = 

58 M. L. J. 104. 

- Declaration of Trust Property—Applicabi¬ 
lity of. 

A suit for a declaration that the defendant is not the 
owner of the disputed house and that the house is 
property attached to the temple w hich is a religious 
trust, and as such is liable to user by the inhabitants 
of Gujrat town who profess Sanatan Dharam, together 
with an injunction lestrainir.g the defendant ficm 
devoting the property in suit to purposes other than 
religious and charitable is a suit which dees not fall 
within (he purview cf S. 92, C.P.Code, and the sanction 
prescriled therein is not required for its institution 
66P. R. 1892 and A. I. R. 1927 Lah. 350, Foil! 

(Shadi Lai and Hilton , //.) PARAS Ram v. Sant 

_ Ram - 120 1. C. 161 = A. I. R. 1929 Lah. 740. 

~ “ Wakt providing maintenance—Mismanagement. 

■W here a wakf ccntains a clause for maintenance but 
(he mutawallis in possession and management spend a 
bulk cf the inccmeof the endowment, net for the 
upkeep of the L'urgha but for themselves and tieat the 
picperty as if it was their own, ihe wakf is mismanaged 
and is net cariied cut in accoidance with the intention 
of the founder. (Odgers, J.) CORI PiBI SaRAS- 
amed Meersahib. A. I. R. 1929 Mad. 625. 

H ok/ prepat)—Declaration as to nature of — 

__ t r* C\r\ ' 


apply for reliefs. 

In a temple scheme settled by the Court the reserva- 
tion by the Court to a person or persons to apply for a 
relief, winch will come within S. 92, C. P. Code, is ultra 
vires ; but if such reservation does not offend in this 
w’ay, or against any other provision of law, it may be 
useful or advisable for carrying out the provisions of the 
scheme already framed. A.I.R. 1926 Mad. 559 ; A I R 
1926 Mad. 557; A. I. R. 1925 Mad. 411 Appr -28 
Mad. 319 ; 30 Mad. 138 (P. C.); 24 M.L.J. 199(P.C ) 
Expl. ; 43 I. C. 772 and A. I. R. 1923 Pat. 420, Diss. 
from. {Phillips. Offg.C. /., Beasley and Anantha- 
krishna Aiyar , //.) VEERARAGHAVACHARIAR 

Advocate-General. 1061. C. 665 = 51 Mad 31 = 

26 M. L. W. 728 = 1927 M. W.N. 816 = 
39M.L T. 422 = A.I.R. 1927 Mad. 1073 = 

53 M. L. J. 792 (E.B.) 

—S. 92—Religious Trust. 

" Wakf—Applicability to. 

. U ,lder Mahomedan Law, Court has power of appoint- 
lng atrusiee directly without his having recourse to 

it? -d A ; l R * \ 924 CaL 441 and A - I - R - 1916 P. C. 

* » Jvel. on. ( Wallace and Madhavan Hair, Jf\ 
AMBALAVANA THAMBIRAN v. VACEESAM PlLLAI 

122 I. c. 455 = 1929 M. W. N. 744 = 

_^ A. I. R. 1930 Mad. 226. 

Operation of the Madras Hindu Religious 
Endowments Act—Effect of. 

e ^ ect ^ * s t0 keep outside the operation of 
® a f ny 5??™*, part religious, part secular, in 
pect of which the Board has not made an allocation 

In" ^ USGS ; When that has been d one the portion 
‘ ?! ed becomes religious endowment amenable to the 
provisi° n s of the Act and until it is done, no portion is 

trust " , ; 1* thlS bG S0 > S * 73 C 2 ) does ** the 

rust out of the operation of S. 92, C. P. Code. 

Rang anayaki Bai ammal V . 
ShivaraMa Dubay. 122 I. C. 337= 


• m - 

Whethcr ene under S. 92. 

Where in a suit ail that the plaintiff claimed was 
that the character of thewaqf picperty should be retain¬ 
ed and that they should get a declaration from the 
court to that effect, , 

Held., that the suit was not of the nature ccntemplat- 

-an by ,?-J? 2 ’ C d P ’ C ° de - fc6 P ’ K ‘ m2 ~ Foil. • 41 Cal. 
/ 9 : 3a Cl. ,89 ; 2S AH. 631; 33 All. 760; 7 All. 
1/8 ; 31 Ind. Cas. 236 ; 89 P. R. 1901 ; 110 P. R 1907- 
11 Mad. 148 ; 21 Ecm. 257 ; 39 Bern. 510, Ref. (Abdul 
Pa oof , /.) Nihal Shah v. Malan. 

99 I. C. 755 = 2 Lah. L. J. 457. 

—- Express or constructive trust—Meaning of— 

Constructive trustees—Who are. 

“ Ar, y express or constructive trust ” in S. 92 is not 
confined to what may be called the English Law sense, 
at ail events as regarded the words “constructive trust”. 

It means more than an express or specific trustee taking 
advantage of his position as such, <?. g., to grant leases 
in his own name or to make profits by means of un¬ 
authorized investments of trust property. It embraces 
all cases where the property is used for the purposes 
described subject to duties and obligations and a head 
of a mutt is one of these cases. The words “constructive 
trustees ” include a person holding a particular fiduciary 
position whose doings as such can ‘ be enforced in a 
Court of law. This would include Mahants, Shebaits, 
Mutawallis, as their fiduciary positions “ W’ould be that 
of a manager or custodian of properties held for public 
purposes of a charitable and religious nature.” Case- 
law discussed. (Odgers and Jackson, //.) NELLI- 
APPA ACHARIz/. Punnaivanam Achari. 

1011. C. 420 = 50 Mad. 567= 

25 M. L. W. 461 = 1927 M. W. N. 233 = 

39 M. L. T. 37 = A. I. R. 1927 Mad.-614 = 

52 M. L. J. 418. 

Personal right of worshipper—Suit for infringe- 


ment—Necessity for sanction. 

A purely personal right of worshippers and an in¬ 
fringement of such a right gives them a cause of action 
to sue without the necessity of impleading any other 
worshippers or getting sanction under S. 92, C. P. Code, 
or the Religious Endowments Act. One consideration 
hich is relveant in coming to a conclusion whether a 
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C. P. CODE (1908), S. 92—Religious trust. 

personal right has been infringed so as to entitle a party j 
to sue without reference to the other members of the 
community and without leave under S. 92 of the C. P. 
Code, or b. 14 of the Religious Endowments Act is 
whether, apart from the infringement of the right of ; 
the general body of worshippers, there is some damage . 
to the plaintiff, special to and in which the other 
worshippers have no concern apart from the interest of 
every worshipper to see that a trustee performs his 
duties properly. The mere fact that in and for the 
purposes of giving relief to a plaintiff who has a cause 
of action personal to himself, the Court has to issue a 
mandatory injunction or give direction to the trustees, 
would not put the case within S. 92, C. P. Code, or 
S. 14 of the Religious Endowments Act. ( Kumara - 
swami Sastry and Reilly , JJ.) BASHIKAR v. SRINI- , 
VASA THATHACHARIAR. 102 I. C. 328 = 

38 M. L. T. 288 = 25 M. L. W. 575 = 
A. I. R. 1927 Mad. 551 = 52 M. L. J. 541. 

- Suit for charge of management — Views of 

majority—Original purposes of trust — Guide. 

The identity of a religious community described as a 
Church consists in the identity of its doctrines, creeds, 
confessions, formularies and texts. The bond of union 
of a religious association may contain a power in some 
recognized body to control, alter or modify the tenets or 
principles at or.e time professed by the association, 
but existence of such power must be proved. 
Although any man having a right to worship can bring a 
suit under S. 92, the right to worship connotes the pro¬ 
fession by the would-be worshipper of the religion 
practised in the place of worship, and even though the 
views of the majority of the worshippers may change 
and develop to such an extent that they may wish to 
alter and even to make a radical change in the form of 
worship, they have no right to do so, and the minority, 
however small, which adheres to the original practices, 
retains the control and possession of the place of 
worship and its endowments. No question of the 
majority of persons can affect the question but the 
original purposes of the trust must be the guide. A.I.R. 
1925 Lah. 189(2) Ref. (Harrison and Zafar AH, J J.) 
Basant Das v. Hen Singh. 941. 0. 695 = 

7Lah. 275 = 27 P.L.R. 115 = 
A. I. R. 1926 Lah. 100. i 

. -Creation of y by a person out of subscriptions — 

Right of such person to direct management. 

Where a person collects subscriptions from various 
persons and builds a choultry or a temple he has a right 
to direct in what manner the institution should be 
managed and what right the trustees should have in the 
management of that institution. This is recognised by 
the Hindu Law. There is nothing illegal or improper 
in a person who builds a temple, whether out of his own 
funds or out of the funds collected by subscriptions or 
getting donations from people to create a trust and 
endow it, directing by the deed of endowment, in what 
manner and by whom it should be managed. (D:va- 
doss , /.) VENKATAR4MA CHETTIAR V. DAMODARAM 

Chettiar. 98 I.C. 203= A.I.R. 1926 Mad. 1150 = 

51 M. L. J. 457. 

'•• • Suit for office of Mutawali —Applicability of. 

A suit for an establishment of the right to act as 
mutawalli is cognisable by the ordinary Civil Court 


C. P. CODE (1908), S. 92—Removal of_Trastee. 

- IVakf—Constructions on wakf property—Suit by 

some members of public for demolition. 

Where the defendants had raised some constructions 
which interfered with the exercise of certain rights to 
which the public were entitled. 

Held , that a suit, by persons who w’ere members of 
the public affected and some of whom were also trustees 
of the wakf to which the rights mentioned referred, for 
the demolition of the constructions should be decreed. 
{Daniels and Neave, J J.) MT. PUTLI KUNWAR v. 
PT. JANKI Das. 811. c. 294 = 46 All. 813 = 

22 A. L. J. 747 = 5 L. R. A. Civ. 603 = 

A. I. R. 1924 All. 850. 

- Nature of. 

S. 92 speaks of “ any express or constuctive trust 
created for public purposes of a charitable or religious 
nature.” It does not signify whether it is of a charit¬ 
able nature or of a religious nature provided that it is 
one of these two and also that it is a public purpose. 
(Spencer and Devadoss, JJ.) VENKATANARASIMHA 
RAO v. SUBBA RAO. 73 I. C. 991 = 

17 M. L. W. 31 = 32M. L. T. 47 = 
1923 M. W. N. 111 = 46 Mad. 300 = 

A. I. R. 1923 Mad. 376. 

- Suit for accounts by co-trustee—Applicability to. 

S. 92 was intended to govern suits by the public or 
by the Advocate-General, for the vindication of the 
rights of the public in charitable trusts i.e., to govern 
representative suits brought for the benefit of the public 
to enforce a public right in respect of an express or 
constructive trust and do not apply to suits brought by 
persons to remedy a particular infringement of their 
own individual right. A. I. R. 1921 Mad. 403, Dist. 
The correct principle is that S. 92 governs suits 
for vindication of the rights of the public in public 
charitable trusts and has no application to suits for the 
vindication of the rights of management by hereditary 
trustees or to disputes between such trustees inter se , 
as to their turns of management. Two conditions have 
to be satisfied for the application of S. 92 (1) the suit 
should be one for the vindication of the rights of the 
general public in the charitable trust and (2) the relief 
should be all or any of the reliefs enumerated in 
clauses (< 7 ) to (//) in sub-section (1). ( Ayling , Offg. C. 

/., Oldfield, Kumaraswami Sastri , Ramesam and 
Odgers , //.) APPANNA PORICHA V. NARASINGA 

Poricha. 69 I. C. 304 = 45 Mad. 113 = 

15 M. L. W. 18 = 30 M. L. T. 1 = 

1921 M. W. N. 833 = 
A. I.’R. 1922 Mad. 17 = 41 M. L. J. 608 (F. B.). 

- Suit for declaration of right for joint possession 

by an heir of founder against another in possession—No 
prayer for scheme—Maintainability of suit. 

The fact that the persons entitled to the office of the 
trustee may not be able to work harmoniously together 
is not a ground for dismissing a suit by one of the heirs 
of the founder for a declaration of his right to share in 
the management and for joint possession of the trust 
properties with the heir who is in present possession and 
management. If it is found that a scheme of manage¬ 
ment is necessary in the interests of the institution, such 
a scheme may be settled either by the heirs themselves 
or by resort to the Court. In the absence of such a 
scheme the plaintiff is entitled to the rights of the joint 


without any preliminary formalities. But it is otherwise management and possession claimed in the plaint, 
where the appointment of a trustee has been recognised ( Wallis , C. J. and Seshagiri , J.) MEENAKSHI ACHI 
and it is sought to remove him for a breach of trust, v. SOMASUNDARAM PlLLAI. 59 I. C. 464 = 

(Mullick and Ross, JJ.) Syed Diljan Ali V. Bibi 44 Mad. 205 = A. L R. 1921 Mad. 388. 

Akhtari Begum. 88 I. C. 1035 = 4 Pat. 741= I -S. 92—Removal of Trustee. 


7 P. L. T. 4 = 1925 P. H. 0. C. 194 = - Indebtedness. 

A. I. R. 1925 Pat. 544. In the absence of evidence to show that a person 
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actually spent money on prostitutes or drink or druss 
his mere indebtedness is insufficient to justify an infer’ 
ence that he wasted money on such immoral purposes so 
as to render him unfit to be trustee of a temple. {Bauerji 
and King, //.) BaLMUKUND v. NANAKCHAND 

1929 A. L. J. 438 = 117 I. C. 828 = 

„ . , , , A. I. R. 1929 All. 433. 

- Neglect to keep accounts. 

Where a hereditary trustee is not positively dishonest 
and does not lack is the capacity for discharging his 
duties, the mere fact that he is guilty of petty neglect of 
dut) and of not keeping proper accounts and mixing up 
trust account with his private accounts, is no adequate 

cause for removing him from his office. (Banerji and 

Bing, JJ.) BALMUKUND v. NANAKCHAND. 

1929 A. L. J. 438 = 117 I. C. 828 = 

A. I. R. 1929 All. 433. 

-General Principles. 

In the case of removal of a trustee the Court should 
be guided by considerations of the welfare of the trust 
estate, and before a removal of the trustee is directed 
a clear necessity for the intervention of the Court to save 
the trust property must be established. It is not every 
mismanagement or neglect of duty which will induce the 
Court to remove a trustee. There must be such gross 
negligence or misconduct as to evidence a want either of 
capacity or of fidelity which is calculated to put the trust 
m jeopardy. Failure in the discharge of duty on account 
of mistake or misunderstanding is not a ground for re¬ 
moval unless such failure shows want of capacity to 
manage the trust. A trustee may be removed if he 


C. P. CODE(1908), S. 92—Removal of Trustee. 

Theogaraya Chetti. 99 I. C. 425 = 

A. I. R. 1927 Mad. 427. 

Tentative scheme — Procedure. 

W here a tentative scheme provides for the appoint¬ 
ment but not the removal of the trustee appointed under 
it, such trustee cannot be removed except by a regular 
suit under S. 92. Any order removing such a trustee 
other than by a regular suit is without jurisdiction and 
is not appealable as it is not an order in execution. • A. 
I. R. 1925 P. C. 155, Fell. (Dcvadoss and Waller , //.) 
Bangarammal v. Ramanuja Iyengar. 

94 I. C. 610 = A. I. R. 1926 Mad. 799. 

—Breach of trust. 

Per Boys, J. —Breaches of trust by the predecessor 
of the existing trustee cannot in themselves be regarded 
as breaches of trust by the present trustee, but if the 
present trustee could have taken steps to save the pro¬ 
perty from the consequences of the trust committed by 
his predecessor, his neglect to do so might in given cir¬ 
cumstances constitute a breach of trust by him himself 
and naturally this would be still more so, if he continu¬ 
ed to reap personally the benefit of bis predecessor’s 
breach of trust. 33 Cal. 789, Foil. ( Sulaiman and Boys, 

JJ.) Ramrup Goshain v. Mahant Ramdhan 
Bhagat. 89 I. C. 40 = 23 A. L. J. 601 = 

6L. R. A. Civ. 352 = 47 All. 770 = 

A. I. R. 1925 All. 683. 

Interests of trust — Justification. 


Once a person accepts an office of trusteeship the one 
governing consideration in his mind, the ruling motive 

I * the^interest JE 

-• grossly misbehaves himself in the execution of ! institution and that alone. Persons who, though hold- 


the trust : for example, if he renews a lease for his per¬ 
sonal benefit, purchases the trust property, concurs in a 
breach of trust, asserts a hostile title with knowledge 
that it was unfounded, fails to keep accounts, wrongfully 
.alienates trust property, obstructs the management and 
wants only to waste the estate. ( Mookerjee and Rankin , 

JJ.) Azizu Rahman v. Aludennessa. 

A. I. R. 1928 Cal. 225. 

- Personal unfitness. 

A trustee can be held unfit to continue as trustee if his 
own personal acts or omissions, and not those of his 
predecessor, are such as would render him personally 
unfit. {Wallace and Thiruvenkatachariar, JJ.) KELU 
ACHAN v. SlVARAMA PATTAR. 113 I. C. 635 = 

_„ , A. I. R. 1928 Mad. 879. 

—Personal claim to trust property. 

A Court is not called upon to remove a trustee mere¬ 
ly because he has asserted that the trust is his private 
property as that attitude in itself cannot be characterized 
as a wilful breach of trust : 24 Mad. 243, Ref. ( Wallace 
and Thiruvenkatachariar , JJ.) KELU ACHAN v. 
MV ARAM A PATTAR. 113 I. Q 635 = 

A. I R. 1928 Mad. 879. 

Altenation of trust property. 

Removal of a trustee who sets up his own right to the 
temple property and has alienated the trust property is 
proper. ( Phillips and Srinivasa Aiyangar, JJ.) 
KAMANUJACHARLU v . Alapati Sreramulu. 

26 M. L. W. 581=1927 M. W. N. 759 = 
106 I. C. 134 = A. I. R. 1927 Mad. 1033. 
Refusal to remove — Revision. 

. No a PP e al lies from an order of District Judge refus- 
mg to remove a trustee of a temple on an application of 
ine worshippers under a scheme framed under S. 92 on 
the ground of various acts of misconduct and breach of 
trust but the High Court can in revision direct fresh dis- 
poeal of the application. ( Wallace and Madhavan Nair, 

JJ') M Logasigamani Mudaliar v. L. R. K. 


ing a fiduciary position allow their actions to be prompt¬ 
ed by any other considerations, motives or principles 
are as much guilty of breach of trust as persons who 
may be found actually guilty of misappropriating proper- 
t) belonging to the trust. Even though the evidence in 
a case against the trustees may not be sufficient to war- 
rant, generally speaking, their removal from office on the 
ground of misconduct or negligence, still their removal 
may be ordered, if, in the opinion of the Court, such 
removal is necessary in the interests of the trust to be 
administered. Letterstcd v. Broers (1884) 9 A. C. 37l, 
Foil. ( Klimaraswami Sastry, Madhavan Nair and 
Srinivasa Aiyangar , JJ.) S. VEERARAGHAVA 

Achariar */. v. Parthasarathy Iyengar. 

1925 M. W. N. 505 = A. I. R. 1925 Mad. 1070. 

* No misappropriation. 

When it is not proved that the defendant have mis¬ 
appropriated any of the temple income, and when it is 
found that they are as much interested as anyone else in 
maintaining the temple worship,, it will not be for the 
benefit of the trust to remove them from office and put 
stiangers who have no such interest in their place. 1923 
Mad. 163, Foil. ( Spencer , Offg. C. J. and Srinivasa 
Aiyangar , J.) A. V. M. RAMASWAMI CHETTIAR v. 
V. M. MUTHUKARUPPAN CHETTIAR. 

86 I. C. 371 = A. I. R. 1925 Mad. 1011. 

- /nterests of trust—Principles. 

It cannot be disputed that a mutwali should not be 
allowed to continue in office if his or her management 
of the institution is detrimental to the interest of the 
endowment. In removing a trustee the Court will be 
guided solely by considerations of the welfare of the 
trust and will not hesitate to remove a trustee who has 
purchased the trust property or concurred in a breach of 
trust or has wrongfully alienated trust property or shows 
a total lack of capacity to manage and neglect of duty. 

T5 Ves. /07 ; (1824) 1 Irish Rep. 74 ; 12 C. L. R. 370; 

21 Mad. 10 ; 1918 M. W. N. 555, Ref.] (Mookerji and 
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C. P. CODE (1908), S. 92—Removal of Trustee. [ C. P. CODE ( 1908 ), S. 92 — Right to sue. t , 


Rankin , //.) JOYGUNNESSA BlBI v. MaJILULLAH 

Mamed Promanik. 81 1. C. 850 = 

28 C. W. N. 781 = A. I. R. 1924 Cal. 1024. 
- ^Setting up adverse title in suit. 

Where the managers vigorously contested the suit 
and put forward and tried to establish their own adverse 
and absolute title to the waqf property there were held 
liable to be removed from the management of the waqf. 

( Harrison and Zafar AH, JJ.) HARJI MAL v. DEVI 
Ditta Mal. 77 I. C. 398 = 4 Lah. 364 = 

A. I. R. 1924 Lah. 107. 

.. Misconduct—Keeping mistresses — Gambling. 

A Mahant is a trustee for the purposes of S. 92, C.P. 
Code. The interpretation put in 44 M. 831 on the words 
“ trust and trustee ” is not intended to apply to those 
words as used in S. 92, C.P. Code. 44 M. 831, Expl. A 
Civil Court cannot of course interfere with the spiritual 
functions of the Mahant. He can continue to instruct 
disciples ; but the Court can certainly remove him from 
the control of and connection with a religious or charit¬ 
able endowment and prevent him from acting as 
Mahant of the temple in future. (45 Mad. 565, Foil.) 
The worshippers of the temple are the true beneficia¬ 
ries in the endowment and are entitled to sue under 
S. 92. Where it was proved that the Mahant kept three 
mistresses before and that he still kept a hill woman by 
whom he has had several children and one of these was 
treated as his chela and was commonly spoken of as 
the chota Mahant, that he had in several cases allowed 
the property belonging to the trust to be sold in execu¬ 
tion of small personal decrees against himself, and had 
admittedly been declared an insolvent and convicted for 
gambling. 

Held , this was sufficient evidence to prove miscon- ' 
duct. ( Wazir Hasan and Heave, A. J Cs .) MA¬ 

HANT Sarabjit Bharthi v. babu Gauri Nath. 

10 O. L, J:619 = 80 I. C. 674 = 27 0.0 149 = 

A. I. R. 1924 Oudh 261. 

- 'Setting up private ownership in suit. 

Where the whole of the litigation has substantially 
been occupied by an unfounded assertion supported by 
the concoction of accounts—an assertion by the trustee 
of private ownership in himself and a powerful resis¬ 
tance to the rerovery of the properties for the trust 
which he administers— Held it is not open to the Court 
on any sound principles, either of administration or of 
law, to permit the continuance of the trustee in the office 
of Dharmakarlha. ( Lord Slunu.) SRINIVAS Cha- 

riar t/. Evalappa Mudaliar. 68 I. C. 1 = 

45 Mad. 565 = 16 M. L. W. 247 = 
31 M. L. T. 1 = 49 I. A. 237 = 
24 Bom. L. R. 1214 = 21 A. L. J. 250 = 
27 C. W. N. 317 = 36 C. L. J. 524 = 
A. I. R. 1922 P. C. 325 = 43 M. L. J. 536. 
—S. 92—Right to sue. 

—— 'Interest—Possibility of future worship. 

Mere general statements that persons following a 
certain faith go to an institution for worship, in absence 
of evidence to that effect cannot be considered sufficient 
to establish that the plaintiffs in particular possess the 
requisite interest in the institution for the purposes of 
S. 92. Nor can the bare possibility that the plaintiffs 
may have in future to resort to the institution for 
worship can give them a locus standi to maintain a suit 
under S. 92; A. I. R. 1924 P. C. 221 and 42 Mad. 360, 
Rel. on. (Zifar AH and Bhidc , J J.) KlRPA SlNGH 
v. Ajaipal Singh. 31 P. L. R. 424 = 11 Lah. 142 = 

124 I. 0. 305 = A. I. R. 1930 Lah. 1. 
-— Interest—Relation to founder—Visiting temple. 

Persons who are constant visitors of the trust temple 

* 

and are also closely related to the founder of the trust 


are sufficiently interested in the trust property to main¬ 
tain a suit against the trustee praying for his removal. 

(Bafterji and King , J J.) BULMAKUND v NANAK 
CHAND. 1929 A. L. J. 438 = 117 I. 0. 828 = 

“]A. I. R. 1929 AU. 433. 

■ ' Private capacity—Applicability to. 

A suit brought by the plaintiff in his private capacity 
to recover possession of the trust property from the 
persons who, he alleges, are trespassers, is not barred 
by S. 92 r A. I. R. 1924 Bom. 5l8 and A. I. R. 1921 
Bom. 297, Dist. (Baker , /.) KASHINATH Mahader 
v. Gangubai Keshav. 

117 I. C. 523 = 31 Bom. L. R. 349 = 

A. I. R. 1929 Bom. 193. 

- Right to control. 

Where the founder has laid down the persons in 
whom the right of control is vested, it is erroneous to 
hold that they alone can bring an action under S. 92. 
(Shadi Lai , C. J. and Skemp , /.) SHANKAR DaS v. 
Nanak CHAND. 116 I. C. 451 = 

A. I. R. 1929 Lah. 428. 

—Collaterals of founder. 

Collaterals of the founder are such persons as have 
interest in the institution and so can sue under S. 92: 
A. I. R. 1924 P. C. 221; and A. I. R. 1925 Lah. 189, 
Rel. on. (Shadi Li!,C. J. and Skemp , /.) SHANKAR 
DAS V. Nanak Chand. 1161. C. 451 = 

A. I. R. 1929 Lah. 428. 

—Persons entitled to food in chattram. 

When all the plaintiffs are persons who would be 
entitled to receive food, if they so wished, in chattram 
to which property was dedicated under the terms of the 
original trust deed. 

Held , that they had sufficient interest in the trust 
within the meaning of S. 92. 42 Mad. 360, Dist. 

1 (Phillips and Ramesam JJ.) PlCHAI PlLLAI v, 

Lingam Iyer. 1081. C. 199= 

A. I. R. 1928 Mad. 268. 

- Encroachment by trustees—Removal not prayed — 

Suit for preservation and administration by beneficia- 
| ries. 

Where a committee is appointed to look after the 
properties of a temple, the legal ownership of the proper¬ 
ties appertaining to the temple is in the managing 
committee, and ordinarily it is that committee that can 
sue with respect to encroachments on trust properties; 
but where the encroachments are made by the trustees 
themselves over the trust property, the beneficiaries are 
entitled to sue the trustees in respect of the encroach¬ 
ments. It may be that the primary right of the benefic¬ 
iaries under such circumstances is to seek removal of 
the trustees by a suit under S. 92, but there is no reason 
why they should not be allowed to waive that larger 
right, and while not seeking the removal of the trustees, 
claim for the preservation and due administration of 
the trust properties by those very trustees. 33 All.~660; 
35 All. 197 and 41 Mad. 124, Rel. on. (Iqbal Ahmad , 
/.) Mukund Lal v. Mohan Lal. 

1011. C. 744 = A. I. R. 1927 All. 518. 

- Public mosque—Nature of interest. 

The question whether a person interested in a public 
j mosque simply as a person who has a right to worship 
therein, can institute a suit in respect of it in his 
individual capacity depends on the determination of the 
question in each particular case as to whether the plain¬ 
tiff has or has not a cause of action which would entitle 
him to the relief which he claims. The question as to 
whether the suit will be maintainable at the instance of 
a particular plaintiff depends not upon any inherent 
right which one may have to worship in a mosque or a 
I temple, upon the fact of his living in the vicinity or his 
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C. P. CODE (1908), S. 92—Right to sue, 

being a mere resident of the district. Every Mahomedan 
has a right apart from his right as member of the com- 

mnnitir .... 1 " _ • .. 1 1 • 


C. P. CODE (1908), S. 92—Right to sue. 


- Interest in temple trust—What constitutes . 

Persons belonging to neighbouring villages who attend 

"V r. ■* a A M 1 <“» . I ^ — A a * * a ( 


mnnitvT , • •-V,- u,c,Iluer or tne com- Persons belonging to ne ghbouring villages who attend 

rSndTs 5 r^foSarr 61 ° n that d ° es i the suit tem P le - important occasion' fnd also cele 
_ ? :*l ^ ght rr , . tam any and ever y suit brate at that temple their marriages are nersons having 


ronnevinn V;Vk Yf+L • . f. cvcry sult ln Drate at that temple their marriages are persons having 

S h l L hi f “‘"d'vidual right in the I an interest in the temple trust whhin the meaning of 

S^ h^S lie /T e i njU 7 ,? i ?• 92 - Ths interest whid ' the Pontiffs possess lust 
disc,Jed.) \suhrawa7dy and ^M^N^Mukerfi jjf u real anti not remote, must he substantial and not 

DEBENDRANATH ». SEIKH SefaTuLla JJ ) : , y ’ m IX exlst, "g. tnterest aild "<* a mere 

4iC I J sqq-q, r W u Vs7 on T ft contingency, and the mere circumstance that the plain- 

339 “ 31 C ' W ’ N a 484 = 99 ° , 295 = tiffs do not habitually resort to a temple is not sufficient 

- Interest in trust 1927 ° al ' 130 ' t0 debar them from exercising the right under the 

Section 92 enables anv two or more I,.,,,. SeC *‘° n ^ A -!• 1^4 P. C 221, Rel. on. ( Venkata- 


ffifer™ tffi fhflust to ‘sue tor , It! f.X. Ra ° a I / d ad {* va, ‘ _ N <* ir •'//■) “s'uRvInIrI 


. # -/ -” — ^ mat iid. v c 

an interest in the trust to sue for certain reliefs and it is 
not necessary that they should have been personally 
affected by any act done by the person or persons sued. 
It is sufficient that they have enough of an interest in 


YANAz/. Lakshmi Narasimham. 91 I. c. 924 = 
1926 M. W. N. 40 = A. I. R. 1926 Mad. 267 = 

49 M. L. J. 746. 

Worshippers in a Dharmasala—Worshippers in 

C'/. /. n i. i .. i a a 


the trust to see that the fc n , , r - - Worshippers in a Dharmasala- 

that the terms whereby it is regulalefa e complied wfth 2 S j kh Dharmsala g* <‘»der S. 92. 
/ .. ° a ompiieawitn. In t he case of a tern Die or a mosnue : 


(ATumaraswami Sastri and Curfcnven 7 / ) SlNGA ■ ' Tr^ ° f 8 ° r 3 m0S( l Ue 35 " e11 as in the 

RAM V. K. Srinivasa Aiyangar 1021 O 270- ! tase ° f Dh r armasala ' persons entitled to attend there for 

SOMaS^BM L WM: K!X" P -beneficiaries and must as such 


50 Mad. 726 = 25 M. L. W. 594 = 
1927 M. W. N. 197 = 38 M. L. T. 253 = 


1 fc --- —'•*'**J*- ’ OUVli 

be held to possess a sufficient interest to support a suit 
under Section 92 of C. P. Code. Opinion of Abdur 

T) . 7 • T • 4 /> \ r 1 .. / _ 


A. I. R. 1927 Mad 462-5 M T tT^ ancler bectlon °* 1 ’ Code - °P inion of Abdur 

, worshiJer L ‘ ^ ^ I"? 2 ^ 36 °’ (AUul Xaaof and 


- Mere worshipper. 

In respect of properties which form part of a public 
trust a mere worshipper can have no right by way of a 

° btai " P° ssessi0n the properties. A. I R. 

1 / S D nr>rr OO/f A _ — 1 / r r • 


1925 Rang. 294, Appl. {Harrison and Jai Lai //) , ^^spect of properties which form part of a public 
Kundan LAL z>. Tirkha Ram 96 I C 934= ! trust) a mere worshipper ca "not have the right of suit 

8 L L .T 931 = 97 t * t?* qqq to obtam possession of the properties. He has no righi 

’AIR 1Q9R tTwo* to sue for any of the reliefs ment ioned in S. 92 of the 
- -Udasi Shrine . ' an ' , C - P ; ^ode except in the manner prescribed by that 

Udasis constitute a separate sect of schismatics from law referred to.) (Heald and Chari , 

the religion founded by Nanak. They are Hindus as ' SaW DURMAY v ‘ Ba GGAT SlNGH. 

well as Sikhs. Their mode of life, ritual and religious 89 \ ^ 6 J 3 r Q o?S ng ' 213 = 

•observances are materially different from those of the - . • A ‘ R> 1925 Rang> 294 * 

followers of Guru Gobind Sin^h ; and therefore snrh ~ 'Absence of interest. - 

followers of Guru Gobind Singh, ks do not profess to be P Advocate - General ’ s Wrbten consent will not 
Hindus, have no such interest in an Udasi shrine as k 1 entItle a . party to sue unless he has an interest in the 
contemplated by S. 92, and are thereforfno^ ' ^ir John Edge.') Vaidyanatha AYYAR 

tomaintain a suit under that sectioMnresnec^of I SwAM1NATHA Ayya ^. 82 I. C. 804 = 511. A. 282 = 
Udasi shrine. (.Harrison aZ L7J2 j}T*^ oo 35 P T ' 189 = 47 Mad 884 = 

Das V. HEM Singh. 94 I C 695 = 7 Lah 275- 22 A. L. J. 983=6 L. R. P. C. 17 = 

27P.L.E. U5 = A:i.ri926 L Lai 1 27 l 5 00. H&Z 

Interest in trust—Meaning of. lg2 4 M W N 749 - 26 P L E 1 - 

In order to entitle a plaintiff to sue under the section A I E 1924 p *c *221—4.7 AT ' T ' 

he must have a clear interest in the particular trust over a- / J ! V' * 361 ‘ 

and above that which m : llions of his P countrymen may n Fi ” lal ‘ descendants of founder. 

be said to have by virtue of their relirion. Thf Descendants in the female line from the founder of 


' ~ • -- -- J — JL V L/t/ / Hit, 11 

Harrison , //.) NARINJAN SlNGH v. KlRPAL SlNGH 
5 Lah. 455 = 85 I.C. 111 = A.I.R. 1925 Lah. 189 (2). 

- Mere worshipper—Claim for possession. 

In respect of properties which form part of a public 

f mef ^ rvi nm 11 * *“r* Ui rtpvn*. />/-.»» k . ... & L » l < _ c • . 


• - ri - — w x ouu 

to obtain possession of the properties. He has no right 
to sue for any of the reliefs mentioned in S. 92 of the 
C. P. Code except in the manner prescribed by that 
Section. (Case law referred to.) (Heald and Chari , 


. , ' --- v wuiuv-igiu 

to maintain a suit under that section in respect of an 
Udasi shrine. (Harrison and Zafar Ali , JJ~) BASANT 

Das z/. Hem Singh. 94 1.C. 695 = 7 Lah. 275 = 

27 P. L.R. 115 = A. I. R. 1926 Lah. 100. 

- -.Interest in trust—Meaning of. 

In order to entitle a plaintiff to sue under the section 
e must have a clear interest in the particular trust over 
and above that which millions of his countrymen may 

ho COi/1 k/vt./N k.. _ • a r . \ • ... - _ * 


be said to have by virtue of their religion. The words th Ues ^ endant f i in the fe ^ ale llne , from th e founder of 

‘ interest in trust” must mean a ‘cleafinterest* that is h Q? e } ? n , lnt f rest ’ therein within the 

to say, a p res ent and substantial and not a remote and ™ y ^ benefit^^'from^ (?*( c Y T7 

fictitious or purely illusory interest and further that t it! * ™ 1 c* U J ohn Ed Se.) VAIDYA- 

interest, if the provision is not to hi NAT HA AYYAR z,. Swaminatha Ayyar. 


• . . - - J — —'* *ui wiv,! Llldl 

•interest, if the provision is not to be altogether illusory 
must arise from some special relation in which the plain¬ 
tiff stands to the endowment in question as compared 
with the whole body of religious community throughout 1 

Pr °°f , of residence in the neighbourhood of the | 
institution, will, no doubt be one way of establishing 

possession of an interest on the simple ground that those 

who live near to the institution will be most likely to 


82 I.C. 804 = 51 I. A. 282= 35 M. L. T. 189 = 
47 Mad. 884 = 22 A. L. J. 983=6 L. R.P. C. 17 = 

26 Bom. L. R 1121 = 40 C. L. J. 454 = 
29 C. W. N. 154=20 M. L. W. 803 = 
1924 M. W. N. 749 = 26 P. L. R. 1 = 
A. I. R. 1924 P. C. 221 = 47 M. L. J. 361. 

- 1 nterest—Meaning of. 

It is wholly impossible to define with any degree of 


take advantage of its benefits The test of loca itv is 1S « to define with any degree of 

only to be applied in relation to actual user of the offited s constitu * es an i^etest as contem- 
temple or mosque by the inhabitants rp^iHintrriAc^ t •* Plated hi [ S. 92. There is no doubt that it need not be 

The question U a pure qu “ of acf and mu t be ^ ^ that a beneficiary can 

left to the Court to dead! ona consideration Tthe i’S'I?*?' SB * t . and tha ti t J nu s«: be areal, substantial 
particuHr circumstances of each case. 42 Mad 360 mamul lStmg 1I l ter ^ t * Whe re a trust provided for the 
*(RB.) and A.I.R. 1924 P C 221 Foil iOdreJ* *w ma ! n , te ”. ance , of wldows ancI or P h ans of a certain caste 

aSSr*S^EB m MAH0MKD KHAN - KADIR 3 bUUding f ° r the USe ° f PilgrimS aS a 

23 M. L. W. 240 = A IE 1926 mITbr W b7 some members of ‘he caste living in 

A. i. E. 1926 Mad. 466. the Mohalla in which the institution was situate could 
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C. P. CODE (1908), S. 92— Sanction. 


maintain a suit. (Broadway and Harrison, JJ.) I 

Murlidhar v. Sultan Singh. 731. C. 302= 

A. I.R. 1923 Lah. 518. 

—S. 92—Sanction. 

- Sanction not obtained against some of the defend- 

ants—C. P. Code. I 

Where a suit under S. 92 was filed against three per¬ 
sons, but it appeared that the sanction of the Collector 1 
had been obtained against only one, held, that the court 
of appeal could direct the matter to stand over with a j 
view to enable the plaintiff to obtain such sanction. 

Held also, that such a lax practice on the part of 
litigants should generally be discouraged. ( Wallace and | 
Anantakrishna Aiyar , //.) RATHNASWAMI PlLLAI 1 

V. Adipurnam Pillai. 1930 M. W. N. 456. 

- Notice. 

Held , that the Collector’s order granting sanction un- 1 
der S. 92, C.P. Code, is not invalidated by want of notice 
to defendants. ( Wallace and Anantakrishna Aiyar, 
//.) RATHNASWAMI PlLLAI V. ADIPURNAM PlLLAI. ! 

1930 M.W.N. 456. I 

- Principles governing. . 

The authority giving the sanction must consider the 
various aspects before giving the sanction and one im¬ 
portant consideration should be as regards the status 
and position of those who come forward to represent the 
community. It would be more desirable, before giving 
the sanction that notice should be given to the institu¬ 
tion or the trustees although it is not obligatory. 
(Kumaranvamy Sastri and Walsh. J J.) PITCH AYYA 

v. Venkatakrishnamacharlu. 

30 M. L.W. 954= 1929 M.W.N. 911 = 
53 Mad. 223= 124 I.C. 220 = A.I.R. 1930 Mad. 129 = 

58 M. L. J. 39. j 

-- -Addition of parties—Fresh sanction, if ncccs- I 

sary. , 

Fresh sanction under S. 92 is not needed if the scope 
of the scheme suit is not enlarged by the addition of a 
new party. 6 L.W. 9 ; 12 L.W. 722 and A. I.R. 1926 | 
Mad. 970, Foil. (Odgers, J.) Gori BlBI v. Sara- i 
SAMED Meer Saheb. A. I. R. 1929 Mad. 635. 

- Suit for mere declaration. 

No sanction under S. 92 is necessary for a suit for a 
mere declaration that the property in dispute is wakf 1 
and that the alienations thereof are void ; A. I.R. 1927 
Lah. 350, Foil. (Addison and Bhide, JJ.) HAIDAR 
Hasan v. Anjuman Muhafiz Aukaf. 1 

113 I. C. 120 = A. I. R. 1928 Lah. 888. I 

- Sanction for suit against alleged trustee — 

Addition of real trustee—Fresh sanction. 

P obtained sanction of the Collector under S. 92, C. 
P. Code, and sued A and B , the alleged trustees. A 
plea was raised that M was the real trustee and he was 
added as a defendant to the suit at the Court’s instance, \ 
but without the sanction of the Collector. 

Held, that the sanction of the Collector was neces¬ 
sary tf) maintain the suit against M. A.I.R. 1926 Mad. 
970, Foil. (Jai Lai , /.) Bagga SlNGH 7 /. Tirath j 
Ram. 1161. C. 334 = A. I. R. 1928 Lah. 717. 

- Suit for declaration of right to appoint muta- j 

wali as founder. 

A suit by plaintiff for a declaration that he as found¬ 
er of the wakf, is entitled to appoint mutawallis, the 
original mutawallis having died without making such ap¬ 
pointment, and that he has made valid appointment in 
pursuance of such right dees not require sanction under 
S. 92. (Dalai and Pull an JJ.) RUGGHAN PRASAD v. 
Mt. DHANNO. 49 All. 435=25 A. L. J. 329 = 

99 I. C. 1045 = A. I. R. 1927 All. 257. 

- Declaration as to wakf property. ! 

Where all that the plaintiff prays for in his suit is a 1 


declaration that the property be declared to be a wakf, 
no sanction under S. 92 is necessary. 2 L. L. J. 457, 
Foil. (Broadway and Zafar Ali, JJ>) MlRAN BAK- 
hsh v. Allah Bakhsh. 8 Lah. 111= 

99 I.C. 756 = 28 P. L. R. 486 = 

A. I. R. 1927 Lah. 350. 

- Reliefs under section—Prayer not specific but 

implied. 

Where, though the plaintiffs do not expressly ask for 
the removal of the existing trustee from his trusteeship 
and for their appointment as new trustees and for a de¬ 
claration that the properties have become vested in them 
but it is clear that the object of the suit is to get the 
dismissal of the old trustee and the appointment of the 
new trustees by the committee lecognised by the Court 
and to recover the properties through Court from the 
trustees, the suit comes within the scope of S. 92 and 
sanction is necessary ; O.S.A. 106 of 1925, Foil. (Wal¬ 
ler and Madhavan Nair, JJ.) JAMBULINGA P AT HAN 
v. Akilandu ASARI. 

26 M. L. W. 274 = A.I.R. 1927 Mad. 886. 

- Reliefs under section claimed—Suit for personal 

right. 

Where a suit is filed not for the purpose of vindicat¬ 
ing any rights of the public as a public religious or cha¬ 
ritable trust but only for the purpose of satisfying the 
personal or individual rights of the plaintiff as trustee, 
no sanction under S. 92 is necessary, though the reliefs 
claimed are those specified in S. 92. A.I.R. 1922 Mad. 
17 (F.B.), Foil. (Waller and Madhavan Nair, JJ.) 
K. LAKSHMINARAYAN V. K. PUNNAYYA. 

103 I. C. 134 = A. I. R. 1927 Mad. 820. 

- Objection to want of — Waiver—Object of sanc¬ 
tion. 

Objection as to absence of sanction under S. 92 is not 
an objection that can be properly waived. The very ob¬ 
ject of insisting upon the sanction of a Collector or of 
the Advocate-General being obtained as a preliminary 
to a suit under S.92 is to secure that suits are not 
brought against trustees unless there is a prima facie 
case against them of breach of trust or unless circum¬ 
stances exist which necessitate the Court’s interference in 
the administration of the trust. (Krishnan and Venkata- 
subba Rao, JJ.) VARA PRASAD RaO v. GOPALA- 
CHARLU. 24 M. L.W. 419 = 1926 M W. N. 626 = 

97 I. C. 462= A. I. R. 1926 Mad. 970. 

- Sanction against non trustee—Suit against real 

t r us tee — A fa intai.n ability. 

The object of this section will be defeated if it is left 
open to a plaintiff to get sanction against a person who 
is not the trustee and then use it afterwards against the 
real trustee. The personality of the trustee and the way 
in which he is dealing with the trust are matters of 
material consideration in granting sanction for a suit. 
(Krishnan and Venkatasubba Rao , JJ.) VaRA PRA¬ 
SAD RAO 7-. GOPALACHARLU. 24 M.L. W. 419 = 

97 I. C. 462=1926 M.W.N. 626 = 

A. I. R. 1926 Mad. 97a. 

1 Alienation by wideno of founder—Suit by rever¬ 
sioner—Proper remedy. 

The founder of a trust appointed himself as manager 
during his lifetime and his heirs after his death. 
Founder’s widow after his death alienated the trust pro¬ 
perty. The plaintiff, who was the reversioner to the 
estate of the founder sued to recover property alienated 
by the founder’s wife. 

Held, that the widow could not be transposed as 
plaintiff and the plaintiff could not claim to be trustee. 
The proper remedy for the plaintiff was to sue for the 
removal of the widow from the trusteeship by a suit 
properly framed under S. 92, C. P. Code, after obtaining 
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C. P. CODE (1908\ S. 92-Sanction. 

Advocate-General’s permission. 

Held, further that plaintiff could not be allowed to do 
that in this suit as that would alter the nature of the 
suit. (. Spencer and Madhavan Hair, JJ.) RamaSaMI 
GOUNDAN v. SlNGAPERUMAL KADAVUL 

22M.L. W. 701 = 1926 M. W.N. 117 = 921.0. 823 = 

A. I. R. 1926 Mad. 280 = 50 M. L. J. 42. 

~~ Suit after—Procedure under C. P. Code, O. 1, 
K. 8 , if necessary. 

It cannot be seriously contended that the provisions of 
0 . 1 , K. 8 , are not merely of an enabling character. The 
con ltion precedent to the proper institution of a suit 

U V B.Code, is the obtaining of the sanction 

ot the Advocate-General and no other condition for the 
maintainability of a suit is to be found in the Code. 
Previous to the amendment of S. 92 (formerly S.539 in 
the previous Code) by the C. P. Code, of 1908 no doubt 
the procedure under O. 1 , K .8 (formerly S. 30) was, in 
suits instituted otherwise than with the sanction of the 
Advocate-General or the Collector, deemed necessary in 
order to render the decree in the suit binding on all par¬ 
ties interested m or concerned in any manner with the 
trust. But the amendment of the law embodied in the 
present ^ .92, C.P. Code, has obviated the necessity for a 
representative suit. (Kumaraswami Sastri, Madhavan 

TJ *\ T a K nd .^ tmvasa Aiyengar, JJ.) S. Veerara- 
GHAVA ACHARIAR v. V. PAKTHASARATHY IYENGAR. 

1925 M. W. N. 505 = A. I. R. 1925 Mad. 1070. 

—■ -Suit by admitted trustee against non-trustee — 
necessity for. 

A suit by an admitted trustee against one who is not 
a trustee for the recovery of trust property and submis¬ 
sion of accounts is cognisable by the ordinary Civil 
Court without any preliminary formalities mentioned in 
a AIill 1 1 c k and Ross, JJ.) SYED DlLjAN ALI 
v. Bibi Akhtari Begum, 88 10 io^ 

4 Pat. 741 = 7 P.L.T. 4 = 1925 P. H. C C 194 = 

c . A.I.R. 1925 Pat. 544. 

■Sanction for some reliefs — Suit comprising 


C. P. CODE (1908), S. 92—Scheme—Appointment 
of trustee. 

declaration that a certain way is a public way and for 
mandatory injunction to remove certain obstruction the 
suit is one governed by O. 1, R. 8, and if Court’s per¬ 
mission is obtained, recourse to Advocate-General is 
unnecessary. ( Panton , J.) HARISH CHANDRA SAHA 

v. Pran Nath Chakravarty. 69 I. c. 910 = 

26 C. W. N. 587 = A.I.R. 1921 Cal. 405. 

Grant of by Collector—Consideration of matters 
.pecified in section. 

It is desirable that a Collector before granting sanc¬ 
tion for a suit under Section 92 C. P. Code, should con¬ 
sider whether the trust is public trust, whether there are 
prima facie grounds for holding that there has been a 
breach of such trust and whether the persons suing are 
persons who have an interest in the trust. But his failure 
to consider these matters does not in any way invalidate 
a sanction granted by him. (Shadi Lai, C. J. and 
Wilber force, J.) MAHOMED SHAFI ABDUL RAHIM. 

o no o ^ 60 1. C. 570 (Lah.). 

—b. 92—bcheme—Amendment, 

“- -Proced ure. 

Remedy of the parties interested in a trust, for the 
modification of a scheme, framed in a suit, by appointing 
additional trustees is not by an application in that very 
suit, but by a new suit under S. 92. (Case Law consi¬ 
dered.) (Ru pc hand Bilaram , A.J.C.) ABDULLAH 

Abdullah Haroon. 21 S.L.R. 220 = 

97 I. C. 398 = A. I. R. 1927 Sind 1. 

•Order — Appeal, if lies. 


other reliefs—Effect of. 

Where plaintiff’s suit asks for some reliefs sanctioned 
by Collector and others not so sanctioned, the whole suit 
should not be dismissed. It may be tried so far as the 
relief sanctioned by the Collector is concerned. (Mac- 
leod, C.J. and Crump, J.) SAKHARAM BaLWANT v. 
LAXMAN TRIMBAK. yg j Q 200 = 

A. I. R. 1923 Bom. 428. 

" Suit against co-trustee for accounts. 

A suit by a trustee or trustees of a public charitable or 
religious trust against a co-trustee for accounts and for 
delivery of account books and other papers does not fall 
within section 92 of the Code of Civil Procedure and 

rl y b f ^ gh ^ without the sanction of the Advocate- 
Ge^al 40 B 39 Foil. A.I.R. 1922 Mad. 17 and 22 

5 R f' otwal and Prideaux , A./.Cs.) AVUB 

*AREE\! v. JAFFAR AYUB. 74 J C 45 = 

__ . , 6 N.L.J. 209 = A.I.R. 1923 Nag! 298. 

ter, M , - *fff ssiott of trust Property by worship. 

P ClZf d' nab,hty ~ Suit for declaration as to trust 
Pr % e r'y-Mcessity for sanction . 

of Wm 6 '] 6 the worsh 'PP ers of A temple sue for possession 
ot temple property, the suit is not maintainable as prima 

Thf ‘ S , ° nIy the trustees " h ° co uld claim that relief 

Droned I™ f °! a declaration that it is trust 

wav aft Jiv 1 ? S „ ch a Suit S - 92 wiI1 not Apply- (Broad- 
V an d Abdul Raoof , //.) SAJ.IG Ram v. BaSSAO 

Mal - 67 I.C. 320 (2) = 1 Lah.L.J. 150 = 

-__ _ , , , 84 P. L. R. 1922. 

PlicabilHy 0 i ?se%£ ati ™ " " pMU *«k»ay--Ap. 

Where plaintiff sues on behalf of the public for a 

D. D.—Vol. 1—102 


! ^ heie in a scheme suit under S, 92 a scheme is set¬ 

tled, the suit comes to an end and there is no decree to 
be executed and no application can be made as if it were 
in execution of the decree. 31 Mad. 406; 24 Bom. 45 and 
A.I.R. 1926 Mad. 130, Disappr. A. I. R. 1925 P. C 155 
and A.I.R. 1925 Mad. 411, Foil. Parties cannot give 
power to a Court to treat the matter in a particular way 
(Devadoss and Wallace, JJ.) ABDUL HAKIM r- MD. 

Burramuddin. 49 Mad. 580 = 95 I. C. 720 = 

^ 1926M. W. N. 226 = A.I.R. 1926 Mad, 559. 

—- Majority of -worshippers Bengalee Muhammedans 

—Proper scheme—Amendment in appeal. 

Where the worshippers attending a mosque consisted 
tor the most part of Bengalee Mahomedans and a 
scheme was passed providing that three out of six trus¬ 
tees should be Bengalee Mahomedans. 

it was desirable under the circumstances that 
the Bengalees should have a majority and that the best 
settlement of the dispute would be attained by an in¬ 
crease in the number of trustees to seven with four re¬ 
served for Bengalees. Also as no objection had been 
taken to the number of six trustees in the grounds of 
appeal it was not desirable that such amendment of the 
scheme should be initiated on the decision of the appeal 
but it would be open to the appellants to apply to the 
lower Court for alteration. (8 L. B, R. 517 and 9 Bur. 
L.T. 141 Ref.) ( Robinson. C. J. and Lentaignc , /.) 

Fazal Rahman v. Gulam Hoosain Acha. 

2 Bur. L. J. 208 = 76 I. C. 788 = 
A. I. R. 1924 Rang. 134. 
—S. 92 Scheme Appointment of trustee 

——Framing of Scheme—Reliefs under Religious 
Endowment Act S. 14— Difference. 

The reliefs granted under S. 14 of Act 20 of 1863 are 
slightly different from those accorded under S. 92 of the 
C.P-Code, The power of appointing a new trustee 
and of making a scheme for the administration of the 
property is restricted to S. 92 only. (Midlick and Ross, 

JJ.) Syed Diljan ali v. bibi Akhtari Begum. 

88 I. c. 1035 = 4 Pat. 741 = 7 P. L. T. 4 = 
1925 P. H. C. C. 194 = A. I. R. 1925 Pat. 544. 
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■C.P. CODE, (1908). 

—S. 92—Scheme—Framing of. 


'Propriety of clauses. 


C. P. CODE, (1908), S. 92 - Scheme—Power of 
Court. 

Power of Court—Enquiry as to trust property 


The true test as to the legal propriety of a clause in a Under S. 92, C. P. Code, when the Court is asked to 
scheme is whether the relief granted by that Court is . frame a scheme, one of the essential ^quijies^ to 
such a relief that if it was being sought before the 
scheme was sanctioned, it would have to be sought by 
suit under S. 92. A. I. R. 1926 Mad. 559, Foil. 

(Wallace and Madhavan Nair> J J.) AMBALAVANA 
THAMBIRAN V. VAGEESAM PILLAI. 

122 I. C. 455 = A. I. R. 1930 Mad. 226 = 

1929 M. W. N.744. 

- -Justifying circumstances . 

Where there is nothing to show that the puja has not 
been performed by the archakas, nor malversation is 
proved and the record does not show that the archakas 
set up any title in themselves to deal with the property 
as their private property : 

Held , that there is no ground for a scheme being 
framed. (Kumarasawmi Sastri and Devadoss , JJf) 

Gurunathan Yogi v. a. Raghavayya. 

106 I. C. 375 = A. I. R. 1928 Mad. 401. 

- -Direction of Court’—Meaning of—Appointment 

of Mutawali—If comprised in framing schemes. 

The words “where the direction of the Courtis 
■deemed necessary for the administration of any such 
trust” must be interpreted as meaning that where the 
Court has to give direction in the nature of framing a 


made is what are the properties belonging to the charity 
For this purpose the Court is entitled to go into ques¬ 
tions not arising directly in the suit. ( Abdur Rahim and 
Burn , //.) VAITHINATHA AlYAR v. THYAGARAJA 

A 1 YAR 68 I. C. 631 = A.I.R. 1921 Mad. 563 = 

41 M.L. J. 20. 

—S. 92 —Scheme—Interest of beneficiaries. 

-In settling a scheme regulative of the conduct of 

an institution as the owners of moneys and property 
which it possesses, no doubt the institutional trust must 
be respected, but the sect and body of worshippers for 
whose benefit it was set up have the protection of the 
Court against their property being the subject of abuse, 
speculation and waste : A.I.R. 1916 P. C. 256, Foil. 
(Lord Shaw). SRIPATI PRASAD!! BlHARI LALJI v. 
Laxmidas DUNGERBAI. 1141X1.10= 

1929 M.W.N. 417 = 31 Bom. L.R. 243 = 
1929 A.L.J. 401 = 33 C.W.N. 352 = 
29 M.L.W. 113 = A.I.R. 1929 P.C. 27. 
_g 92 —Scheme—Interpretation. 

_1_No distinction can be drawn between the inter¬ 
pretation of an Act, and that of a scheme under S. 92, 
C P Code District Court in such a scheme means 


uvt '-ill tut lull 111 HIV Hftiuiv VI ~ • “ ' - , , . ., | ( s\l J A M J Tf 

scheme or otherwise for the administration of the trust, not the person but the tribunal. ( * AQWAM1 

subba Rao , JJf) RANGANATHA v, ttRISHNASWAMI. 

75 1.0. 189 = 47 Mad. 139 = 18 M.L.W. 237 = 
1923 M.W.N. 664 = A.I.R. 1924 Mad. 369. 
_S. 92 —Scheme—Management. 

- Temple built on subscriptions—Right of the person 


The mere appointment of a mutawalli is not such a 
•direction as is contemplated by the section: 33 Cal. 789, 
Dist : 23 C. W. N. 115 ; 47 Cal. 592 ; and A. I. R. 
1924 Cal. 473, Ref. to. ( Suhrawardy and Graham , J J.) 
Abdul Alim ~j. mt. Abir Jan Bibi. 55 Cal. 1254 = 
A.I.R. 1928 Cal. 368 = 32 C.W.N. 835=110 I.C. 416. 
- Considerations. 

The Court should primarily look to the interests of 
the institution rather than the right of individuals in 
framing a scheme. Where the interests of the insti¬ 
tution do require that certain trustees should be removed 
the Court can do so without actually finding that they are 
guilty of mismanagement provided their remaining as 
trustees is incompatible with the proper management of 
the institution or that the number of trustees is so large 
that it will not be possible for any scheme to work with 
all of them as trustees. In framing a scheme the Court 
should not lightly exclude the interests of hereditary 
trustees and others. But where the Court finds that 
their continuance could not be for the welfare of the 
institution and is not conducive to the proper working 
of the scheme it should not hesitate to remove them. 
But where they can be retained without any detriment 
to the institution the Court may do so : 4 L. W. 228. 
Foil. ( Devadoss , J.) VENKATARAMA v. DAMODAKAM’ 

98 I.C. 208 = A.I.R. 1926 Mad. 1150 = 

51 M.L. J. 457. 


building to hereditary management. 

If persons invite subscriptions on a representation 
that they would devote the subscriptions so collected to 
a particular purpose and they divert the subscriptions to 
some other purpose, the subscribers have a right to 
object to the funds being diverted to other purposes 
than those for which they were collected. But so long 
as the subscribers do not object to the person or per¬ 
sons collecting subscriptions for building or endowing 
any particular institution, the person or persons so 
building or endowing it have the right to provide for its 
management for all time to come. W here there is 
nothing in the evidence to show that the person*- who 
gave subscriptions gave them on the understanding that 
the founders should not have the hereditary right of 
management, the founders can direct that the manage¬ 
ment should be hereditary in their families. ( Devadoss , 
J ) VENKATARAMA V. I)AMODARAM. 98 I. C. 208 = 

A.I.R. 192" Mad. 1150 = 51 M. L. J. 457. 

__S. 92—Scheme—Operation of. 

- Madras Hindu Religious Endowments Act , .S'. 75 


•Further remedy. 


When the relief asked for and granted was the 
scheme alone, there is no reason for holding that the 
further remedy provided in the scheme need or can 
asked for execution of the decree or that the order grant 
ing or refusing it is appealable as one passed under 
S. 47. When a suit is instituted in the words of S. 92, 
C. P. Code, to obtain a decree settling a scheme the 
relief must so far as the suit is concerned, be regarded 
to have been finally given and there remains nothing to 
obtain by way of execution. (1923) M. W. N. 133 
and (1923) M. W. N. 78, Foil.; 24 B. 45, Diss. (Old¬ 
field and V enkatasubba Rao , J J.) RANGANATHA v. 

Krishnaswami. 75 I.C. 189 = 47 Mad. 139 = 

18 M. L. W. 237= 1923 M.W.N. 664 = 

A.I.R. 1924 Mad. 369. 


—Retrospective effect of. 

S. 75, Religious Endowments Act. cannot be cons¬ 
trued as having a retrospective effect with regard to a 
iIV , . scheme settled by a Court under S. 92 C. P. Code, 
be before the enactment of the said Act. (Srinivasa 
it- Awangar. /.) CHINNAN CHETTIAU V. V. SUNDARESA 

Ayyar. 115 I.C. 54 = A.I.R. 1929 Mad. 322. 

—S. 92 —Scheme—Power of Court. 

Prayers outside the scope of the Sanction. 


In a scheme suit if any prayers are outside the scope 
of the sanction given under S. 92, no relief can be 
granted with reference to them 11 Mad. 148 Ref. 
(Kutnaraszoatny Sastri and If'alsh, //.) PITCHAYYA v. 

Venkatakrishnamacharlu. 30 M. L. W. 954 = 

1929 M. W. N. 911 = 53 Mad. 223 = 
A.I R. 1930 Mad. 129=58 M. L. J. 39. 
-Where an institution is governed by scheme, the 
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(1908), S. 92-Scheme-Power of , C. P. CODE (1908), S. 92-Scheme-Procedure. 


,° f C ° Urt t0 deal With matters arising UI >der it being 

to?nterfeL UP ° n l SChem6 itSdf ’ !t haS no jurisdiction 
to interfere except by some method provided by scheme 

itself even where trustee omits to comply with*terms of 

/) e R ; £ 1926 Mad. 659 Rel. P on. 

y.) Ramalinga Mudaliar Sundara Sastri- 

GAL - 120 I- o. 874 = 1929 M.W.N. 300 = 

_ Ri<r . t , , , A.I.E. 1929 Mad. 526. 

Kig/it of archaka to sue for salaries . 


28 Bom. L. R. 309 = 94 I. C. 47 = 

A. I. R. 1926 Bom. 179. 

’ ^ am P Je authority for the proposition that 

H7ni^h hoc _» « \ 


Where a scheme is framed and under it permission is 

* VC" to apply to the Court for direction for the proper 

fo Trchaka o ^ i " stlt “ ,ion tba ‘ does not empowe^ 
the archakas of the temple to apply to the Court for 

under'the - l ° " hich they are entitled 

* Provisions of the scheme, for there would be 

ZTr 7n° aTkaVv! ° r v r - ^ Phi “ ipS and Madhavan 

35 Venkata Ramayya. 

351.0. 5 -1926 M.W.N. 283 = A.I.E. 1926 Mad. 655. 

■Direct,ms in wakfnamah —Departure. 


a Court which has sanctioned a scheme for the adminis- 

° f a cbarltable ‘rust is competent from time to 
time to vary the scheme as exigencies of the case may 
require. But it is not competent to the Court to vary 
he rules for succession of Sardar Panda or High priest 

which were determined in the original suit according to 

tZTl T ge - f inthis aspect cannot® be 

flit , tobe " e “ S:ia ry or convenient.” (. 1 looker jee and 

IhIpI'JI MANADANANDA JHA v. Tarakananda 
Jha Panda. 76 I. c. 220 = 37 C. L. J. 281 = 

„ ao _ A. I. E. 1924 Cal. 330. 

o. 92—Scheme—Procedure. 

iU sche ’"'’“it-Appeal not represented 


. -- jscl urc. 

It must not be understood that the Court has no 

S 4 / Par A fr °mV the arran 8 ernen * contemplated in 
the Wakfnamah The institution of a suit under S 92 

attracts the jurisdiction of the Court, and the Court has 
complete power to make such appointment as it consi¬ 
st Pr eT r th ,r gh thS a PP° ia ‘ me u‘ may involve a de¬ 
parture from the arrangement contemplated in the con¬ 
stitution of the trust. There is no legal restriction in 
the power of the Court ; but although there is no"ega" 
restriction, the Court ought not to depart from the 
arrangement contemplated by the settlor except for a 
very Strong reason. Where the deed of trust vested the 
power of appointment in the respectable Shiahs of 
Muzaffarpur and, they by a majority of votes, elected 

OI1 zt ? S mutawa lli °i the endowment: 

Held the Court should have been more careful in 

^nqmrmg whether it was necessary that the election of 
Abe set aside, merely on the unwarranted suggestion of 
e other party, that A had procured his election by 
•offering bribes to the electors. It cannot be said that 
because the trust-deed, does not contemplate a scheme a 
^heme should not be framed by the Court. {Das and 

' 7 /£ Mahomed Waheb Hussain 
Syed abbas Husain .71 L c 280 = 

^ L. T. 326 —A.I.R. 1923 Pat. 420 
S. 92 —Scheme—Power to alter or modify 

Alteration of Scheme . 

scbeale has been framed, any modification 
or alteration of the scheme is in effect a new scheme 
and power to frame a new scheme is given only subject 
tothe condition laid down in S. 92. For the manage 

ed e fn° f |T he 3 a a ‘ rS ° f 3 “P a ^ da ” tru st e es were appoint¬ 
ed for life under a scheme which the trustees had no 

t P 0 " er p Vary ’ , 0 " the application of the trustees the 

Inn • , C 5 U i t F han 8 ed ‘he tenure to three years and 
■appointed by election new trustees. 

unf'/c^f ‘he appointment of new trustees was illegal 
nder S 92 which lays down that in order to vary the 
erms of an express trust ; the proper course is for the 

Advo^ate-generji or two or more persons with his 

Tip t 0 ,n!.v St,tUte a suit t0 obtdin such variation • 
W Vn- Mad / 1073 (F ‘ B °- Fo11 ” A. I. R. 1928 
^ U T m’pr ^ ^ DOyU ' / - / ' ) U P0 Ma UNG 

U 1UN Pe - 6 Bang. 594 = 114 I. C. 293 = 

_ _ , „ A.I.E. 1929 Barg. 20 

a scheme C ° Urt haS the P ower to alter or modify 

rules framed " lana g em ® nt ° { an institution itself and so 
or modifin^f n 1 er ^. cb , scbeme are as liable to alteration 

the scheme T *ff g 1 1 ? ourt as any other provisions 
SHANKARkTi “£“■ {FaWet and Madgaikar, //.) 

mankarkal v . dakor Temple Committee. 


appeal not represent 
Lim?tatim P ' 1 h interesUd P trs0 ’ ls “> prosecute 

tnin" a represen 'ative suit about a temple properly cer- 
^m persons, on behalf of the temple, filed an appeal 

presented 5 re ,. Urned „ for representation. It was noTre- 

t P he temnle C 6 ?? 1 " ° ther P ersons interested in 

the temple property and in the result of the appeal then 

1 fife P ! ri the A PP edate C °urt for taking theTppeal on 
file and also paid fresh Court-fee. It \as found that 

InneM j repreSenta ! IOn of the a PP ea l by the original 
appellants was not bona fide. 

asflu'r'?, 61116 fresh appellants should be considered 

annenT d Ve Pai "“ eS a " d thuS entitled ,0 continue the 
freshen ?? .* Ven f iumin S the representation was a 
Art h PP!!? 1 ’ tlme should be excused under S. 5, Lim. 

slt'»? araSWami SaStri and Devadoss , //.) 
Ku.MARASWAMi V LAKSHMANA. 108 I. C. 298 = 

28 M. L. W 279= A. I. B. 1928 Mad. 456 = 

__ P s , 54 M. L. J. 629. 

Thp £ forcement °f causes — Execution — Suit. 

in the schema ^ there may not be some clause 

dant to h nP f hlC am ounts to a direction to the defen- 

monev ei.h P r r S ° me r Uty ’ Such as the P ayme nt of 
e> either at a point of time or periodically and whv 

is ex^utaWe o n " 0t be -mutable Ivheth^ 

cree Wh- n 6pendS ° n the intention of the de- 

torv snedfir n S " n ?[ al ‘ y f Scheme decr ee may be declara- 
nece’ssarv w ™ ay contem P |a te execution.lt is 

a clause bv e- Pr r Sly P (° V ' de for the enforcement of such 

provision^ L ? th ° Ugh Where there is an “press 
a nrovisinn hat 6ffeCt 11 "takes matters clear, and such 

ultra -'ill r e ^l, as *° the removal of a trustee is not 
mav beZVri , C3Se of ‘he removal of a trustee it 

The presenta .rf °J Y remedj ; ‘ S by 3 suit u “ der S- 92. 
monevs to the7 ° f & PF n P f b “ dget and P ay ment of the 
-Theme settled by kattalaida re. as directed by a 

exeemion. " A 1.^192? f 

19’6 Mad 659 A 1 " 5 ' fr °c 1 24 Pom - ’^and A.'i.'r.' 

Ma“d. ft Si "from! fcs u^ng 

suU !s d ,°h U e bt 35 t0 the m , tention of the scheme and that a 

^suit unde P rT r 9? em d ^ h iS Cle3r that the sui t is not 

Therefore an !’nnr t d do6S n0t ,e 9uire any sanction, 
t?/ : 3n aPPheahon to enforce such duties from 

he kattaUidars can be treated as a suit under S- 47 (l') 

r"Sw“*„ .“SSS.'S.S?*,") 

27 MLW. Z2 .107 t.O. mUxl! 

d‘£ k ‘ °/‘ OU , rt . r COnfirm elections Order on 


w » - 

application—Appeal, if lies. 

Where the Court reserves to itself the right to con¬ 
firm elections held under a scheme framed by it and 
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C. P. CODE (1908), S. 92—Scheme—Procedure. 

where application for confirmation is made by parties 
on one side in the suit and is opposed by parties on the 
other side, the order which the Court makes is not real¬ 
ly an order in execution but is a decree in the suit itself 
and is, therefore, appealable as a decree under the Code. 
A. I. K. 1923 Mad. 284; 43 I.C. 772; and A. I. R. 
1924 Cal. 330, Ref.; 11 Mad. 26 (P.C.); 36 Bom. 
47 ; 40 Bom. 509 ; National Telephone Co. v. Postmas¬ 
ter-General, (1913) A. C. 546 ; A. I. R. 1917 P. C. 7l ; 
A. I. R. 1924 Mad. 561; A. I. R. 1926 Rang. 25 (F.B.); 
A. I. R. 1927 Mad. 93 ; 7 Bur. L. T. 298 ; 24 Bom. 45; 


C. P. CODE (1908), S. 92 —Scope of. 

Mad. 1073 (F. B.). Foil. 

Nair.JJ.) AMBALAVANA THAMBIRAN^ v. £ AGEE 

sam Pilxal ^ 1930 Mad. 226= i 1929M. W.N. 745. 
^efeTscW dlrStr^pplying to 

c a t r ss*sr unite 

Ramesam - y/ io8 1 . C. l99 = A. I. E. 1928 Mad 268 
To empower the Court to exercise: drsc.plmary 


A. I. R. 1927 Mad. 93 ; 7 Bur. L. T. 298 ; 24 Bom. 4* - 1 o - - Dunchayat dars of a 

and 28 Mad. 319 ; Dist. {Beald and Mya Bn, JJ.) jurisdiction »™; e r “ i ^ || d investing the Court 
tt rr c nrr - ip oions institution is pracucauy 6 „ , 


U. BA Pe v. U. PO Sein. 6 Rang. 97 = 

110 I. C. 41= A. I. R. 1928 Rang. 168. 

•Oders it: execution — Appeal. 


religious institution is practically investing 
with power of management of the institution. ^ ch . 
provision cannot empower the Court to .nterfere in 

matters of internal arrangement, and P 3 /* 1 .?. " n °! 

invest the Court with jurisdiction which it does not 


Orders passed by Court in relation to a scheme sane 

tioned in a scheme suit are not orders in execution invest u,= -yp oCedur e Code it is only 

and no appeallies. A. I. R. 1925 P. C. 155 and A.I.R. possessforunde^ th-C mi ^oceaur ^ A ^ 

1926 Mad. 130 and 559, Foil. (Ramesam and Madha- I suits of civil ".a “ r . ld empower the Court to 

™ AW, //.) VENUGOPAL REDDY-MUTHUSWA. ; of this kind ^adoss and 


Ml Kavundan. 1021. C. 633 = 

A. I. R. 1927 Mad. 1110. 

- Execution of scheme — Appeal — Revision. 

Where a scheme has been framd, no appeal lies from 
the order of Court in the matter of its execution (A. I. 

R. 1924 Mad. 369 Foil.). But where the order of the 
Court is without jurisdiction, revision will lie. (Ven- 
katasubla Rao and Jackson , JJ.) VYTHELINGA MUDA- 

liar v. Mahadeva Iyer. 911. C. 794 = 

A. I. R. 1926 Mad. 659. 

—S. 92—Scheme—Right to apply. 

-When liberty to apply is confined by a rule under 

the scheme decree to particular persons, no others have 
locus standi to apply and to permit others to apply is in 
effect to modify the scheme which is not permissible in 
law except by suit under S. 92. {Wallace and Madha- 
van Nair , //.) AMBALAVANA ThAMBIRAN v. VAGEE- 
SAM PlLLAI. 122 I. C. 455 = 

A. I. R. 1930 Mad. 226 = 1929 M. W. N. 745. 

—S. 92—Scheme—Right to sue. 

- Subscriber—Wor shipper. 

In a scheme suit in respect of a temple a person who 
has contributed to the funds of the temple and is a wor¬ 
shipper at the shrine has sufficient interest to be plain¬ 
tiff. Joining a person not entitled to sue does not affect 
the right of others who are entitled to sue. (Spencer, 
Off g. C. J. and Srinivasa Aiyangar , /.) A. V. M. 
RAMASWAMI CHETTIAR v. V. M. MUTHU KARUP- 
PAN CHETT1AR. 86 1. C. 371 = 

A.I.R. 1925 Mad. 1011. 
—S. 92—Scheme—Separate schemes. 

- Temple properties and kattalai properties. 

Where there are temple properties and kattalai pro¬ 
perties, there should be a separate scheme for the katta¬ 
lai properties. Where the Kattalai properties are 
are devoted to certain special objects, although all the 
properties may vest in the idol, still the difference is 
well recognized between the properties belonging 
to the idol dedicated absolutely to it which form the 
properties of the temple and the kattalais or subor¬ 
dinate trusts whereby properties were endowed by wor¬ 
shippers for special objects, very often with special trus¬ 
tees to administer the trust. (Kumaranrami Sastri 
and Curgenven , J J) PANCHAN ADAM v. PARVATl 

Ammal. 1927 M. W. N. 405=108 I. C. 649 = 

A. I. R. 1928 Mad. 955. 
—S. 92—Scheme—Ultra Vires. 

- Scope of suit. 

A scheme which goes beyond what was decided in the 
scheme suit, and decides matters which come within the 
purview of S. 92 is so far ultra vires. A. I. R. 1927 


l : TT) ABDUL HAKIM r. MD. BURRAMUD- 

JJ ' ) 49 Mad. 580 = 1926 M. W. N. 226 = 

95 I.C. 720= A. I. R- 1926 Mad. 559. 

- Provision to apply for alteration. 

Per Dcvadoss, /.—A provision made for alteration 
by an application to the Court by the part.es or by 
persons interested in their working does not give the 
Court jurisdiction to alter the scheme on an application 
made to it. When a scheme is settled the suit comes to 
an end. To say that any person could apply to alter the 
scheme once framed would necessarily mean that the suit 

is pending. It cannot be said that the suit is pending 

for all lime from the mere fa(^t that the scheme framed 
contains a provision that an application can be made 
for altering the scheme. It would be ultra vires of any 
Court to obtain jurisdiction by inserting a clause in 
the scheme whereby persons interested in the scheme or 
' others are enabled to apply to the Court for the itera¬ 
tion of the scheme : A. I. R. 192^ Mad. 411» Foil. To 
empower the Court to exercise disciplinary jurisdiction 
ovfer the tiustees and panchayatdars of a religious insti¬ 
tution is practically investing the Court with power of 
management of the institution. Such a provision can¬ 
not empower the Couit to interfere in matter> of inter¬ 
nal arrangement, and parties cannot invest the Court 
with jurisdiction which it does not possess ; for under 
the Civil Procedure Code it is only suits of civil nature 
that can be entertained. A clause of this kind if held 
valid, would empower the Court to interfere in matters 
purely religious. (Der’adoss and ll allate. JJ .) ABDUL 

Hakim Md. Bupkamuddin. 

49 Mad. 580 = 1926 M. W. N. 226 = 95 L C. 720- 

A. I. R. 1926 Mad. 559. 

—S. 92—Scope of. 

- Suit against head of mutt — Maintainability. 

A head of a Mutt is not a trustee in the English Law 
sense. The head of a mutt may be answerable as a 
trustee, “in general sense” for maladministration and he 
has to administer as trustee for general pious and religi¬ 
ous purposes in view of the duties and obligations 
attached to his office. If these are not merely voluntary, 
viz., if the head is bouud to carry them out, he must be 
answerable if he does not, notwithstanding that he may 
have a very wide discretion as to the application of the 
mutt funds and other properties for this purpose. If 
the public or a portion thereof are interested in the 
performance of these duties and obligations which are 
or ought to be employed at least as to some part of 
them in the maintenance of a public and religious and 
charitiable endowment, the only way the public can 
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interfere is by a suit under S. 92, C. P. Code. The 
head of the mutt may have obligations similar to those 
of a trustee ; he will almost invariably be under a legal 
obligation to support his disciples and perform the 
usual ceremonies : Case Law fully discussed. (Odgers 
-and Jackson , //.) N. ACHARI v. PUNNAIVANAM. 

1011. C. 420 = 25 M. L. W. 461 = 
1927 M.W.N. 233 = 50 Mad. 567 = 39 M. L. T. 37 = 

A. I. R. 1927 Mad. 614 = 52 M. L. J. 415. 

- Suit not under S. 92. 

Where a suit is not one under S. 92 of the C. P. 
■Code, the question of the plaintiffs having committed 
any breach of trust or not does not arise. ( Lindsay and 
Sul aim an, JJ.) RAMDAYAL v. MT. SARASWATI. 

c49 All. 191 = 25 A. L. J. 281 = 99 I.C. 568 = 

A. I. R. 1927 All. 526. 

- Public right. 

The real test whether S. 92 applies or not is whether 
the suit is fundamentally on behalf of the public for the 
vindication of a public right, or on behalf of a private 
individual for the vindication of his private rights : 
A. I. R. 1922 Mad. 17 (F. B.) ; 33 Cal. 789 and A.I.R. 
1925 Mad. 820, Foil. A. I. R. 1925 Mad. 689 and 42 
Mad. 668, Dist. ( Wallace, /.) ALAGAPPA CHETTIAR 

v. Arunachalam Chetty. 97 I.C. 480 = 

A. I. R. 1927 Mad. 338. 
-Where the plaintiff is not suing for the vindica¬ 
tion of any public right,but his suit is confined to a vindi¬ 
cation of his own private right to be a co-trustee and 
co-manager of a kattalai, with the first defendant and 
•others, his suit is not governed by S, 92, nor is such a 
suit prohibited by Act I of 1925. ( Wallace, /) ALA¬ 
GAPPA Chettiar v. Arunachalam Chetty. 

97 I.C. 480= A. I. R. 1927 Mad. 338. 

-- Suit to establish existence of trust. 

S. 92 regulates suits where there is a breach of an 
•express or constructive trust created for public purpose 
of a charitable and religious nature ; but a suit to estab¬ 
lish the existence of the trust itself, where the whole 
question involved is whether such a trust exists or not, 
is not within the purview of S. 92. ( Das and Ross\ 

JJ.) Khursaidi Begum v. Secy, of State. 

5 Pat. 539 = 7 P. L. T. 679 = 1926 P. H. C. C. 145 = 

94 I.C. 433 = A.I.R. 1926 Pat. 321. 

-- Invalid Trust—Maintainability of suit. 

Where the defendant claims under a trust a suit under 
S. 92 is maintainable even though the plaintiffs chal¬ 
lenge the appointment of the defendant as a trustee. 
33 C. 789, Foil. (Ab, R. Chatterjee and Chotzner, J J.) 
ABDUS SAKOOR v. ABDUL RAHIM. 86 I. C. 799 = 

A.I.R. 1925 Cal. 1106. 

- Declaratioti as to trust property. 

A declaration that the properties specified are waqf 
properties is clearly within S. 92, and 28 All. 112. Foil. 
iSulaiman and Boys , //.) RAMRUP GOSHAIN v. 

Randhari Bhagat, 89 I. c. 40 = 47 All. 770 = 

23 A.L.J. 601 = 6 L. R. A. (Civ.). 352 = 

„ A.I.R. 1925 All. 683. 

- Private right. 

Where a plaintiff sues, not for the purpose of protect¬ 
ing the interest of the public but in order to enforce his 
own right as a Mahant or trustee, the suit does not fall 
within the purview of S. 92. 33 Cal. 789, 808, Foil. 
\Le Rossi gnol and Marteneau, J J.) GANGA PURI v 

Mohan Lal. 73 I. C. 645 = 4 Lah. 295 = 

5 L. L. J. 480 = A. I. R. 1924 Lah. 131. 

Admission as to—Existence af trust, if necessary. 

In order to make S. 539, C. P. C. 1882—(92 C. P. 
C., 1908) applicable it is not necessary that the existence 
of the trust for public, charitable or religious purposes 


alleged by the plaintiff should be admitted by the defen¬ 
dant. If the trust is disputed the question is decided 
by the Court upon evidence. Where a trustee not only 
mismanages the trust property but sets up a title adverse 
to the trust, there is no reason why S. 92 cannot be 
invoked. That section is wide enough and in clause^), 
power is given to the Court to grant any relief as the 
nature of the case may require. The primary object of 
the provision is the administration of trust property by 
removing the trustee, appointing a new trustee or making 
such directions as may be necessary for the protection 
and management of the trust property. In order to 
secure that object it may be necessary for the plaintiff 
as a member of the public interested in the preservation 
and management of the trust property to seek for reliefs, 
such as a relief of declaratory nature. (1903) 25 All.’ 
631, Expl; (1905) 2 C. L. J. 43} ; (1910) 9 I. C. 358^ 

Foil. (Jwala Prosad and Kulwant Sahay, JJ) DEO 

I Saran Bharthi Deoki Bharthi. 

80 I. c. 980=5 P. L. T. 305 = 3 Pat. 842 = 

A.I.R. 1924 Pat. 657. 

- Rival claimants. 

A suit wherein questions as between two rival claim¬ 
ants have to be determined is not within the purview of 
S. 92. (Das and Macpherson, JJ.) DEOKINANDAN 

BRIJNANDAN. 76 I. C. 89 = 5 P. L. T. 231 = 

n A. I. R. 1924 Pat. 502. 

Suit by idol against trespassers. 

If the suit as filed is simply one by an idol in its 
juristic capacity against persons who are interfering 
unlawfully with its property or with its income, such 
a suit has nothing to do with S. 92, C. P. C. (Piqott 
and Walsh , JJ.) D.ARSHANLAL v. SHIVJI MaHARAJ 

Birajman. 71 I. C. 420 = 20 A. L. J. 977 = 

45 All. 215 = 4 L. R. A. Civ. 50 = 


All. ±4\J, 

- - S - ? 2 > restricts the powers of an individual to 

bring a suit of a particular nature without observing 
certain formalities, and therefore, when a point is taken 
that a particular suit is of a nature coming within the 
provisions of that section, before the Court*can bar the 
suit for want of necessary sanction, the Court must be 
satisfied that the suit comes within the actual corners of 
the section. That section provides very distinctly that 
only in two cases does the section apply ; either there 
must be an alleged breach of any express or constructive 
trust created for public purposes of a charitable or 
religious nature or the direction of the Court must be 
deemed necessary for the administration of any such 
trust unless a suit falls clearly within the scope of S. 92 
the mere fact that it resembles in certain respects a suit 
which may properly be brought under S. 92, can afford 
no good ground for holding that S. 92 should apply. 

( Macleod , C.J. and Shah, J.) NlLKANTH DEORAO v. 
RAMKRISHNA VlTHAL BhaT. 64 I C 

46 Bom. 101 = 23 Bom. L. R. 876 = 

A. I. R. 1923 Bom. 67. 

——Claim on personal right to possession—Appli¬ 
cability. 

Where, what the plaintiff claimed in his plaint did 
not altogether contemplate merely matters comprised in 
section 92, but he also claimed, as in his own right of 
succession, possession of the properties as well as the 
positioni of mohunt on the ground that the defendant 
had forfeited them owing, amongst other reasons, to 

the fact that he had married, 

a c ^ a i m for ejectment and possession of 
tins character, being based upon an alleged personal 
right of the plaintiff, cannot be regarded as falling 
within the purview of section 92. {Das a,id Bucknill 

JJ.) Raghunath Das v. Sheo Kumar Missir. 
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67 I. C. 464 = A. I. R. 1923 Pat. 309. 

- Absence of allegation that defendants arc trustees 

—Maintainability of suit. 

Where there was no allegation whatever on the plain¬ 
tiffs’ side that the defendants were either appointed as, 
or ever took upon themselves the duties of trustees. . 

Held, defendants could not be charged with committ¬ 
ing a breach of trust and that as they were trespassers 
pure and simple, having legard to the way in which 
they had dealt with the property, the proper course for 
the plaintiffs to proceed against them should have been 
by an ordinary suit in the Civil Court for ejectment. 

21 All. 187. Foil. {Ryves and Gokul Prasad, //•) 
MUHAMMAD BUKSH V. PlARI. 62 I. C. 744 = 

19 A. L. J. 236 = A. I. R. 1921 All. 116. 

—- Suit by puiari for share in offerings — Trustees 

pro forma defendants — Applicability. . . 

The plaintiff claimed to be one of the hereditary pujans, 
and to have certain rights in virtue of his position as 
.such in accordance with the usage of the institution to a 
certain part of the temple funds. It was common 
ground that the funds which plaintiff claimed, viz., the 
offerings laid before the deity, belonged to the temple 
an( i were to be managed and administered by the mem¬ 
bers of the Devasthan Committee. But the plaintiff 
was the pujari of the temple and the defendants were 
the temple servants. The trustees were made pro forma 

^Held. that S. 92 applied. {Shah and Crump, J J.) 

Set Sakharam Daji v. Ganu Raghu. _ 

45 Bom 683 = 23 Bom. L. R. 125- 

60 I. C 924 = A.I. R. 1921 Bom 297. 
_A suit by the trustee of a temple isnot exempt 

from the restrictive provisions of S. 92. 

Coutts Trotter and Kumaraswami Sastrt^ J J A 

SAMINATHA P1LLAI V. Su „ ND „ A ^ ES ^pqR- 

62 I. C. 911 = 14 M. L. W. 238 - 
A. I. K. 1921 Mad. 479. 

Private right. 


- 1 r i cut t '‘5"“ . r c OO 

In order to bring a case within the purview of b. 
the suit must be a representative one brought for the 
benefit of the public and to enforce a public right in 
respect of an express or constructive trust upon a cause 
of action alleging a breach of such trust or necessity for 
directions as to its administration against a trustee ot 
such express or constructive trust and whether . such 
trustee be so dejure or de son tort and for the particular 
relief mentioned. Suits brought not to establish a public 
right but to remedy a particular infringment of an 
individual right are not within the section. 33 Cal. /Sv, 
Foil. {Coutts and Sultan Ahmad, JJ.) RaJF.SHWAK- 
SINGH V. BASDEO NARAYAN SlNGH 

1921 P. H. C. C. 6=A. I. R. 1921 Pat. 511. 
—S. 92—Trespasser. 

-Section 92, C.P. Code, has no application to suits 

where a plaintiff claims possession of the endowed pro¬ 
perty on the allegation that he is duly appointed trustee 
and that the defendant is a trespasser. A. I. R- 1923 
All. 319 ; 35 All. 459 and A. I. R. 1922 All. 499, Foil. 
Section 92 has reference to those cases and to those 
cases alone, where there is an allegation of breach of 
any express or constructive trust created for public pur¬ 
poses of charitable or religious nature, or where the 
direction of the Court is deemed necessary for the 
administration of any such trust. A. I. R. 1923 Bom. 67, 
Foil. {Ashworth and Iqbal Ahmad, JJ.) GANGA 
Charan v. Ram Chandra. 50 All. 165= 

106 I. C. 389 = 25 A. L. J. 902 = 

A. I. R. 1928 All. 33. 

-Section 92 has reference to those cases, and to 

those cases alone, where there is an allegation of breach 


C. P. CODE (1908), S. 92 -Trustee de son Tort. 

of any express or constructive trust created for public 
purposes of charitable or religious nature, or where the 
direction of the Court is deemed necessary for the 
administration of any such trust. A. I. R- 1923 B. 67, 

Foil. {Ashworth and Iqbal Ahmad, JJJ GANGA. 

Charan v. Ram Chandra. 50 All. 165 = 

106 I. C. 389 = 25 A. L. J. 902 = 

A. I. R. 1928 All. 33. 

_ Suit against for scheme and appointment of 

trustee—Maintainability. 

A suit under S. 92, for settling the scheme and 
appointing a trustee, will lie against a person who 
repudiates the trust and sets up a right adverse to it; 

A P j R 1923 Mad. 376 and 13 Bom. L. R. 49, Rel. 

on \v~enkatasubba Jiao, /.) ERI.APPA MUDALIAR 

T BALAKR1SHN1AH. 102 1. C. 74— 39 M. L. T. 66 — 

T. BALAKK^ i R ig27 Mad 710 = 53 M L j 183 . 

_ Trespassers in possession—Procedure—Applicabi¬ 
lity of C. P. Code 0.1. P. 8 —Power of court to decree 

^T/thf plaintiffs, after their evidence is closed, succeed 
in e■-tabling that the defendants entered into posses¬ 
sion as trustees, or have been acting de facto trustees- 
of these properties, and that the properties are trust 
properties, then there can he no doubt that the suit 
under S. 92 would be maintainable. On the other hand 
if they altogether fail to establish such a character of 
the possession of the defendants, even then they have a 
right to ask the District Judge in case they prove that 
the properties are trust properties, to appoint new trus¬ 
tees, because no trustees exist. It is not incumbent on 
the plaintiffs to first bring a representative suit to 
recover possession of the properties under O. 1, R. 8^ 

C. P. Code, and then, having obtained possession, ask 
the Judge to appoint trustees for the same. W here 
either a breach of trust has been committed, or where 
the direction of the Court is necessary for the administra¬ 
tion of such trust persons interested in the trust can ask 
the Court to appoint new trustees. After such new~ 
trustees have been appointed, it would be open to them 
to take steps to recover possession of the property from 
the hands of the trespassers who may hold the proper¬ 
ties In a suit under S. 92 it is within the jurisdiction 
of the Court to first decide the question whether the 
property in dispute is or is not trust property. If the 
Court has jurisdiction to decide this question it is 
obvious that such a question ought to be decided in the 
presence of persons who are interested in denying the 
trust. If trespassers in possession are made defendants- 
they cannot be said to have been improperly impleaded, 
though they might not be absolutely necessary parties. 
Even it if he held that the properties are trust proper¬ 
ties and that the defendants are mere trespassers and 
have no right to retain possession thereof, the Court 
cannot order their ejectment. But there can be nothing 
to prevent the Court from declaring that the properties 
are trust properties, and they vest in the newly appoint¬ 
ed trustees. 19 A. L. J. 236, Dist; 41 Cal. /49 ; 33 All. 
660. Expl., 35 Bom. 470. Foil. {Sulaiman anef 
Daniels, JJ.) LACHMAN PRASAD v. MUN1A 

891. C. 639 = = 47 All. 867 = 23 A. L. J. 795. 
6 L. R. A. (Civ.) 405 = A. I. R. 1925 All. 759. 

—S. 92—Trustee de son Tort. 

Applicability 


***** -WWWWJ. 

A suit under S. 92 will lie against a trustee de son 
tort who is a trustee de facto though not at jure but no 
relief can be granted against alienees of trust property- 
in a suit under S. 92. {Phillips and Vcnkatasubba 
Pao, JJ.) P. N. MALKAJIGUNDA V . R AM AS W AM? 
CHETT1YAR. 78 I * 

A. I. R. 1925 Mad. 212. 
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• Applicability. 


Per Dalai , /.—Suit lies against trustees de son tort 
( Mtikkerji and Dalai , //.) BEHARI LAL v. SHIV 
NARAIN. 84 I. C. 631 = 22 A. L. J. 866 = 

5 L. R. A. (Civ.) 697 = 47 All. 17 = 

A. I. R. 1924 All. 884. 

— A suit under S. 92 will lie against a person who, 
without title takes upon himself the character of a 
trustee, or in other words against a trustee de son tort , 
33 Cal. 789 Ref. (Rafique and Lindsay , JJ.) Ram 
BlLAS v. NITYA NaND. 69 I. C. 990 = 44 All. 652 = 

21 A. 1. J. 105-A. I. R. 1922 All. 542. 
—S. 92—Miscellaneous. 

- Cls. (a) and (b) are distinct. 

Clauses (a) and (b) are distinct clauses : A. I. R. 
1928 Cal. 368, Diss. from. (Wallace and Madhavan 
Hair, JJ.) AMBALAVANA THAMBIRAN v. VAGEFSAM 
PlLLAI. 1221. C. 455 = 1929 M. W. N. 744 = 

A. I. R. 1930 Mad. 226. 

- Application for directions—Scope of. 

Under the liberty clause in a scheme framed by a 
Court, an application for direction is maintainable only 
with regard to those questions which were left open by 
the Court for future determination and decision. Every 
other question can be raised by means of a suit under 
S. 92 only. An application was put in by a trustee under 
the liberty clause in a scheme, framed by Court, for 
directions as to whether after the passing of the Act II 
of 1927 the North Arcot District Committee formed 
under Act XX of 186a had jurisdiction under the scheme 
to appoint a person as trustee of the temple. 

Held, that the application would not lie because the 
question raised cannot be said to be one deliberately 
left open by the Court for future determination and de¬ 
cision. A.I.R. 1927 Mad. 1073, Expl. and Appl. (Contts 
Trotter , C. J. and Wallace, /.) VEERAPPA CHETT1AR 
v. PADMANABHA NaIDU. 119 I. C. 469 = 

A. I. R. 1929 Mad. 625. 

- C on rt- fees. 

Where the suit instituted was one under S. 92, C. P. 
Code, and the relief claimed was : (1) that the present 
Mahant may be removed and a new' Mahant may be ap¬ 
pointed in his place, and (2) that along with the Mahant 
so appointed a committee may be formed to fulfil the 
objects of the trust, the property of the trust may be 
made over to the new Mahant and the newly, appointed 
committee and the list of the said property may be pre¬ 
pared. 

Held, that Art. 17, Cl. (vi), Sch. 2, Court-fees Act, 
applied to the case as it was brought under the provi¬ 
sions of S. 92, C. P. Code, and there was nothing in the 
relief claimed which would take the case out of the pur¬ 
view’ of Art. 1/, Cl. (vi) and so the Court-fee stamp of 
Rs. 10 was sufficient. 12 C. L.J. 211 ; 19 All. 60; 21 All 
200 and 97 P.R. 1918, Foil.; 40 Cal. 245 and 56 P R 
1895, Dist. ; 10 Cal. 599, Diss. and A. I. R. 1925 Mad. 
722, Ref. to. (Tek Chand and Agha Haidar, JJ.) 
Beli Ram v. Ishar Dass. 110 I. C. 264 = 

8 Lah. 730 = 29 P. L. R. 97 = A. I. R. 1928 Lah. 113. 

-- Claim of private right—Alternative case of trust 

—Appli cabi lity. 

W here plaintiffs came to Court, alleging their proprie¬ 
tary title to certain properties in dispute, with an 
alternative case that these properties were held by them 
under a private trust. 

Held, that this was not a proper suit in which the 
question of the true nature of the endowment should be 
determined finally. {Lindsay and Sulaiman, JJ.) 

Ramdayal v . Mt. Saraswati. 49 All. 191 = 

25 A * 281 = 99 1. c. 568 = A. I E. 1927 All. 526. 
The Madras High Court Fee Rules 1925 do not 


C. P. CODE (1908), S. 95—Attachment not effect¬ 
ed—Suit for Damages. 

exempt the payment of fees in respect of suits under 
S. 92, C. P. Code. ( Beasley , /.) SWAMINATHA AlYAR 
GurUSWAMI MUDALIAR. 26 M. L. W. 378-= 
105 I. C. 119= A.I. R. 1927 Mad. 940 = 

53 M. L. J. 457. 

—S. 94—Documents—Power to compel production 
of. 


-The panchayat is a public body and the Code 

gives ample powers to the Court by arrest, imprisonment 
and attachment of property to compel the production of 
documents in their possession. (R'umaraswami Sastri, 
Devadoss and Wallace, JJ.) MOOKKA KONE v. Am- 
MAKUTTI Ammal. 108 I. C. 760 = 51 Mad. 1 = 
27 M. L. W. 611 = A. I. R. 1928 Mad. 299 = 

_ _ _ . 54 M. L. J. 174 (F.B.).. 

—S. 94—Injunction disobedience of. 

—;- o. 39, R . 2 (3) applies. 

The drafting of R. 2 (3) of O. 39 is somewhat inar¬ 
tistic, but there is no doubt that it applies to disobedi¬ 
ence generally of an injunction granted by the Court.. 
It applies not only to disobedience of an order issued 
under Clauses (1) and (2) of that rule but has a more 
general application ; it applies alike to disobedience of 
all the injunctions issued under S. 94. (Venhatasnbba 

Rao and Mad hat an A T air , JJ.) ADAIKKALA THEVAN 

v. Imperial Bank, Madura Branch. 

95 I. C. 196 = A. I. R. 1926 Mad. 574 = 

, G 0 50 M. L. J. 401. 

' —S. 94—Scope. 

--S. 94 is governed by O. 39. (Phillips, J.) 

1 \ aradacharlu v. Narasimha Charlu. 

921. C.615 = 23 M. L. W. 85 = 
1925 M. W. N. 886 = A. I. R. 1926 Mad. 258. 

—S. 94—Temporary Injunction. 

- When not granted. 

Temporary injunction restraining defendant from in¬ 
terfering with plaintiff’s possession, cannot be granted 
on the ground of apprehended interference with collec¬ 
tion of rent and breach of the peace. (Walmsley and 
Mukerji, JJ.) SACHANDRA LaL z>. PaNCHANON. 

94 I. C. 871 = 30 C.W.N. 214 = A.I.R. 1926 Cal. 604.. 

-Prim a facie case. 

On an application for an interlocutory injunction the 
Court has got to be satisfied that the applicant has made 
out a prima facie case that he is entitled to relief. (C 
C. Ghose and Chotzner , JJ.) COMMISSIONERS FOR 
THE PORT OF CALCUTTA v. SURAJ MULL JALAN. 

112 I. C. 712 = 55 Cal. 978 = 32 C. W.N. 576 = 

A. I. R. 1928 Cal. 464.. 

—S. 95—Applicability 

* Bombay High Court original side. 

S. 95 applies to the mofussil Courts, but does not apply 
to suits under the ordinary original civil jurisdiction of 
the High Court by virtue of R. 329 and therefore the' 
amount of damages to be awarded to the defendant is 
not limited to Rs. 1,000. Aewccmen v. Coulson,(l878)' 

7 Ch. D. 764, Foil.; 22 Bom. 42, Dist. ( Mirza, J.) 
Haji Abdul Rehman v. Munjibhai Khattas & 
Co - 97 I. C. 763 = 28 Bom. L, R. 1077 = 

A. I. R. 1926 Bom. 523.. 

—S. 95-Attachment not effected—Suit for 
damages. 

- Awardability of compensation. 

The plaintiff may be entitled to compensation, even 
though the attachment was not completed, if, notwith¬ 
standing that, he sustained injury by what was actually 
done. The absence of reasonable and probable cause 
for taking legal action in execution or otherwise is, some- 
evidence, from which malice may be inferred. The ter¬ 
mination of the proceedings in the plaintiff’s favour, is- 
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C. P. CODE (1908), S. 96 —Appeal whether lies.; 

action will not lie at common law for the damage done 
to his business by the injunction. 42 Cal. 550, Foil. 
The granting of an injunction is a judicial act in the 
fullest sense; it is not a ministerial order or an order of 
course or mesne process or a necessary incident of any 
particular jurisdiction. There is nothing in the second 

sub-S. of S. 95 of the Code or in Art. 40, Limitation Act, 
1908 which is inconsistent with the above proposition. 
(Rankin, C.J. andC.C. Ghose , /.) IMPERIAL TOBACCO 

CO. *. ALBERT BONNAN. 46C \„oo rT, 7 

106 I. C. 277 = A. I. R. 1928 Cal. 1. 

_g 95 —Suit for compensation. 

_ Malice in law—Attachment of property of per¬ 
son not party to suit. . . 

^^Icf have^em^ the plaintiff^r t°hat j person whoteproperty was wrongfully attached even if 

tachment is if. fact effected and does not apply to a case *> T ' ACHH1 RAM ‘ 

where the attachment is applied for and has not in fact 
been levied. The remedy by way of a suit is allowed , 
where the aggrieved party claims a larger compensation 

- *vaa ti _ ' nnt m^L'P thti 1)<1S1S of 


c. p. CODE (1908), S. 95 —Attachment not effect¬ 
ed— Suit for Damages. 

essential, but this is applicable only to cases in which a 
distinct termination in favour of one party or other is 

possible, and not to a case in which the proceedings 

cannot end by their nature in any judicial disposal \Uta- 
Tld and V enkatasubba Rao, JJ.) JOSEPH NICHOLAS 
- M K SIVARAMA IYER. 66 1. L. /oU- 

“ 30 M L. T. 269 = 1922 M. W. N. 242 = 

15 M. L. W. 442 = 45 Mad. 527 = 
A. I. R. 1922 Mad. 206. 

_—Mere procuring of an attachment before judgment 

does not of itself afford a cause of action for damages. 
It is an essential part of the cause of action in a suit for 
damages for the abuse of civil proceedings that the pro- 
reediniz in which the process complained of is taken out, 

CeiUlKlb . r , . . rdnSnflff rvr that 


1// auvi - « ' 

MUNSHI RaM 11 2 i A c HH 848= A A.I.E. 1929 Lah. 200. 

- Maintainability . 


here Ulc ¥ ^ ' % \ • c 

than Rs 1,000. But that doe; not make the basis of 
the suit any way different from the basis on which com- 
pensation i allowed hi the suit itself where the process 
C been wrongly put into effect, excepting that in a su, 

something more is required than under b. 95 and not 
that something less is required* namely, that under 
S 95 it is sufficient to prove that attachment was applied 
for on insufficient grounds, while in a suit the plaintiff 
has to show not merely that it was applied for on m- 
sufficient grounds but that it was so done maliciously and 
without reasonable and probable cause. 39 Mad_ 952 
Rel. on. (T araporewala, J .) KEDARNATH T UI.MDAS 

- BEHAR1 LAL JAGAMAL. 87 I. C. _ 

49 Bom. 629 = 27 Bom. L. R- 525 

A. I. R. 1925 Bom. 357. 

—S. 95—General damages. 

_ Absence of evidence as to damage suffered. 

Where in an action for damages for arrest before 
judgment on insufficient grounds no evidence as to 
damages suffered is given, the Court should award 
general damages. 3 L. W. 30, Rel. on. {Spencer, J.) 

ARUMUGAM ,. KAD 2 1 4 R W E 252 = 97 x. c. 684 = 

A. I. R. 1926 Mad. 962. 

_ s 95 -Insufficient grounds. 

■Injunction granted after hearing both parties. 


me're a temporary injunction is wrongfully obtained 
on insufficient grounds a suit for damages is maintain¬ 
able 9 W R 133 and 16 C.W.N. 540, Rel. on. ( B.B. 
Ghose and Cammiade , JJ.) HAR KUMAR DEr. 
JAG AT BANDHU DE ai ^ A ^ 

- Malice in law—Attachment of property of per¬ 
son not party to suit. . 

There is a distinction between cases where the plain¬ 
tiff in the suit for damages for wrongful attachment was 
a party to the suit in which the goods w’ere wrongfully 
attached and cases where the plaintiff in the suit for 
damages was not a party to the suit in which the goods 
were attached. In the former case it is necessary to 
prove that the prosecution was undertaken maliciously 
and without reasonable and probable cause. In the 
latter case a suit will lie even although the attachment 
mav have been made in good faith but wrongfully. 8 

Bom. H.C.R. 177; 3 Beng. L.R..413. Folb: 32 Mad 
• 170- 35 Mad. 598; 1922 Mad. 206, Dist. 17 Cal. 436 
fP C ) Foil. ( Beasley , /.) K. A ASSAN MAHOMED 
Is M. KADERSA Rowther. 2 Rang. 181 = 

83 I. C. 433 = A. I. R. 1924 Rang. 302. 

—- •Maintainability of — Malice. 

A separate suit for compensation in respect of tor¬ 
tious temporary injunction lies. Malice can be properly 
inferred on proof that there were no sufficient grounds 
for an application for temporary injunction and that the 
plaintiff4^as sustained some substantial injury. 180 P.k. 
1895 Ref. to; 16 I.C. 443, Foil. ( Abdul Raoof and 

JU7J| ’ „ _ __lfivinv 


It is doubtful whether an award of compensation can 
be made in a case where the order of injunction was l895 Ref . to; 16 l.C. 4*L\ *on. W"" 
passed after hearing both the parties and after ttwas ^ Q(jJir ;J) L EVANSI ARTHUR Ml»« OF 
c _i irprp Qnflirient grounds and the plain , & fo 69 I. C. 523 — 45 * 

A. I. R. 1922 Lah. 303. 


passed arier nearing ~ -- /warn v utl 1 '» 

found that there were sufficient grounds and the plain- MjNCK & Co. 
tiff has not ultimately failed in his suit, lo allow a 
petition for compensation immediately after such mam g 

petition for injunction was disposed of an wnhou *9 


petition iv, - . 

fresh materials as for a review or such as may appear 

.at the trial of the suit, will be generally to permit, a 
court to come to a conclusion inconsistent with and op- ; 
nosed to its prior order. Such an anomaly is not in¬ 
tended by S. 95. (Ramesam, J.) VENKATAPAYYA r. 

w m _ A j E £*■£* 

- Want of probable cause. 

Apart from malice or want of probable cause, a plain¬ 
tiff cannot recover damages in an independent suit upon 
mere proof that an injunction was granted to restrain 
him from doing what has since been held to be within 
his rights. 16 C.L.J. 34. Diss. If A maliciously and 
■without probable cause brings a suit against B and 
without suppression of facts, mis-statements or other 
■ improper means, obtains an interlocutory injunction, an 


Appeal whether lies. 

Consent. 

Decree. 

Ex-parte decree. 

Finding of fact. 

Interpretation. 

Jurisdiction. 

Right to appeal. 

S. 96—Appeal whether lies. 

Departure from ordinary procedure—No ap¬ 


peal lies. 

Dispute regarding land—Parties ask for departure 
from ordinary course of procedure calling upon court 
to inspect spot and decide questions from oral state¬ 
ments at spot—Court deciding question accordingly 
—No appeal lies. (Mukerji and Ben net, JJ.) 
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<C. P. CODE (1908), S. 96—Appeal whether lies. 

Jaggu Mal v. Brij Lal. 122 I. C. 685 = 

1930 A. L. J. 452 = A I. R. 1930 All. 127. 

-Prayer of party granted—No appeal lies at the 

instance of that party. ( Johnstone , /.) MATHRA DaS 

w. Bank of Northern India. 

A. I. R. 1930 Lah. 190. 
--Land Acquisition Act, S. 30—Decision in refer¬ 
ence under S. 30 though not under S. 54, is appealable 
under C. P. Code, S. 96. 40 Cal. 21; 10 C. W. N. 991 ; 
A.I.R. 1922 P.C. 80; B. L. R. Sup. Vol. 985; National 
Telephone Co., Ltd. v. The Post master-General (1913) 
A.C. 546 and A.I.R. 1924 Mad. 561, Rel. on. ( Devadoss 
and Jackson, JJ)) A. MAHALINGA KcJDUMBaN v. 

Theetharappa Mudaliar. 115 I.C. 345 = 

29 ML.W. 237 = 1929 M.W. N. 62 = 
A. I. R. 1929 Mad. 223 = 56 M.L.J. 387. 

—Suit compromised in appeal and judgment passed I 
in terms of compromise—Some terms of compromise 
omitted from judgment—Omission corrected in the pre¬ 
sence of both parties under S. 152—No second appeal 
lies, against the order correcting omission. 24 Mad. 646 
Diss. from; 28 Cal. 171; 7 All. 875; 15 All. 121 and 
31 Bom. 447, Foil. 

Held further , that the court had jurisdiction to make 
the order it did under S. 152. 4 P.L.J. 205, Cons. 
{Broadway, A. C. J. and Bhide , J.) I<AB Nawaz v. 
Zaman. 119 I.C. 257 = 9 Lah. 176 = 

30 P.L.R. 135= A. I. R. 1928 Lah. 352. 

--Original decree dismissing a suit—Decree passed 

on review decreeing the suit—Appeal therefrom setting 
aside that decree and mentioning that suit be dismissed 
—Appeal from original decree does not lie. ( Lord 
Shaw.) NEGI v. CHHAGU Ram. 891. C. 185 = 

6 L. R. P. C. 128 = 26 P.L R. 526 = 

A.I.R. 1925 P.C. 174 (2). 
--No appeal lies simply because finding on a parti¬ 
cular matter was against appellant though suit against 
•him was dismissed. {Devadoss and Jackson, JJ.) M. 
Latchayya v. S. Kottamma. 84 I. C. 945 = 

20M.L.W. 734 = 1925 M.W.N. 141 = 

A. I. R. 1925 Mad. 264 (2) = 47 M.L.J. 743. 

- Costs—Question of principle must be involved. 

An order as to costs is ordinarily a matter in the dis¬ 
cretion of the trial court and unless some question of prin¬ 
ciple is involved no appeal can ordinarily be t entertained 
{Sulaiman, J.) LACHMI NARAIN v. Mt. BRIJ RANI. 

80 I. C. 39 = 5 L.R. A. Civ. 573 = 

A.I.R. 1924 All. 794. 
-- Appeal is only against decree. 

No appeal lies from judgment but only from decree 
where the order was to the effect that certain defendants 
are not liable for mesne profits. 14 I.C. 1006; (1920) 
Pat. 75, Foil. {Mookerji and Rankin, JJ.) INDRANI 
Mundle V. Naimuddin Sardar. 81 I.C. 527 = 

39 C. L. J. 251 = A.I.R. 1924 Cal. 1006. 

~ Where suit is dismissed, findings in judgments as 
between co-defendants not embodied nor implied in 
decree are not res judicata nor appealable.—C. P. Code, 

S. 96. (Case law discussed). {Ramesam and Reilly , 
JJ) P. VENKOBACHARULU v. S. Radabayamma. 

85 I. C. 868 = 1924 M. W. N. 867 = 

22 M.L.W. 384 = A.I.R. 1924 Mad. 858= 

47 M.L.J. 612. 

•- Right of appeal. 

Where the point adversely decided to the defendant is 
•correctly and substantially in issue and where in other 
proceedings the matter would be res judicata, it would 
be contrary to all principles of justice and equity to hold 
that he is precluded from agitating the matter in appeal 
■merely because the suit was decided in his favour on 
some other ground. In suits where declaration and 

D. D.—Vol. 1—103 


I C. P. CODE, (1908), S. 96—Consent—Agreement. 

consequential relief are sought and the consequential relief 
is refused because the Court is against the plaintiff’s 
rights which he seeks to declare, it would be better if the 
decree formally embodied the result of the declaration ; 
but even if it does not do so but simply dismisses the 
suit the decree in substance is one where the declaration 

is refused 30 Mad. 447; 9 C.W. N. 584, Foil. 37 Mad 25, 

Dist. {Kumaraswaniy Sastri, J.) VeNKATESWARALU 
V. LINGAYYA. 83 I.C. 960= 20 M.L.W. 63 = 

1924 M.W.N. 491 = 47 Mad. 633 = 

A.I.R. 1924 Mad. 689. 

--Appeal dismissed—Respondent is not aggrived— 

He cannot appeal. (Shadi Lal, C. J. and Abdul Qadir 

J.) Gopal Das Mt. Zainala Bibi. 

77 I. C. 477 = A. I. R. 1923 Lah. 504. 

-There can be no appeal from an order regarding 

compromise, when it has become merged into a subse¬ 
quent decree in terms of the compromise. {Oldfield 
and Venkatasubba Rao, J J.) ALAMELU v. RAMA IYER. 

70 I. C. 425= 16 M. L. W. 440 = 
1922 M. W. N. 495 = 31 M. L. T. 132 = 
A. I. R. 1922 Mad. 446 = 43 M. L. J. 290. 
—S. 96—Consent—Agreement. 

--Parties agreeing to produce only documentary 

evidence and to be bound by the decision thereon— 
Decision is not open to appeal. Where in pursuance of 
an agreement between the parties the Court proceeds out¬ 
side its ordinary jurisdiction the proper inference would 
be that there was to be no appeal from the decision as 
would be in the case if the trial were in the ordinary way. 
[Burges v. A/ortan , (1896 A. C. 136) Rel. on.] But it 
does not follow that unless the Court has proceeded out¬ 
side its ordinary jurisdiction a right of appeal always 
exists. {Sulaiman, J.) BALLABH DaS v. SRI 

Kishen. 89 I. C. 586 = 6 L. R. A. Civ. 541 = 

A.I.R. 1926 All. 90. 
Agreement arrived at during suit and signed by 
both parties—Decree passed in terms of the agreement 
—No appeal lies—C. P. Code, O. 23, R. 3. {Afacleod, 

C. J. and Madgavkar, J.) GULABCHAND RaMSUKH 
v. RAMSUKH RAMPRATAP. 911. C. 294 = 

27 Bom. L. R. 1279 = A. I. R. 1926 Bom. 39. 

-Where the parties give their consent to the Court 

as to the procedure which the Court is to adopt in 
matter of coming to a decision on the merits of the case 
and they also give their consent that such a decision 
will be binding on them, it is tantamount to saying that 
the decision will be final and no right of appeal will be 
exercised by the parties. The parties cannot resile 
from the agreement and an appeal is incompetent. S. 

28, Contract Act, does not apply to the case and it is 
not necessary that the agreement should be considered 
to be an adjustment within the meaning of O. 23, or 
that the effect of the agreement should be to constitute 
the Court an arbitrator in the controversy : A. I. R. 
1923 Mad. 444 ; 14 M. I. A. 203 (P. C.), Ref.; A. I. R. 
1926 P. C. 139, Rel. on. {I-Vazir Hasan and Pull an, 
JJ.) Bashir ahmed v. Sadiq ali. 

120 I. C. 826 = 6 O. W. N. 771 = 

A. I. R. 1929 Oudh. 451. 

- Where both parties to a suit agree in a particular 
matter to abide by the finding of the Court in respect to 
it, such finding is final and binding on the parties and 
no. appeal lies against it, the decision in such cases 
being in the nature of an arbitrator’s award. {Prideaux, 

A. J. C.) Vithaba v. Parashram. 113 I. C. 365. 

-Parties agreeing to be bound by Court’s finding 

—No appeal lies against finding. 29 Cal. 306, Ref. 
{Banerii and Gokul Prasad, JJ.) SHAHZADI BECAM 

v. Muhammad Ibrahim. 59I.C. 787= 

19 A. L. J. 14 = 43 All. 266 = 
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C. P. CODE, (1908), S. 96 —Consent—Appeal. 

A. I. R. 1921 All. 310. 

—S? 96—Consent—Appeal. 

_Decree in accordance with adjustment are decrees 

Dashed with the consent of parties within the meaning 
of S. % (3)—No appeal lies (Le Ko'ngnel a>ut 

/7 ) GURCHA 6^.C S, ^3\ah H “ 

SlNGH ' A. I. E. 1922 Lah. 309. 

_S 96 —Consent—Award. 

—Where the parties ask the Judge to dispose ot a 
case on documentary evidence alone or request him to 
dispose of a case on the examination of the marks in a 
trade' mark case, the Judge is not converted into an 

arbitrator so long as the parties have not bound therm 

selves to abide by his decision. (. Kennedy , J. C.and 
„ ' . A , ( \ TlLI-OOMAL JESSOMAL t. HaR- \ 

Fay ’Z 'n\{' 761 C. 309 =18 S. L. E. 306 = 

BHAGW AND AS. A j ^ 1924 Slnd 13 4. 

— S 96 (3)— Consent—Compromise. i 

_Decree on compromise — Party verifying or 

admitting compromise on behalf of other without auth- 
ority-Other party can appeal against ‘«ree^ (»*«< 

c. J. and Waztr Ilasan and ha,a, //•) 

w. N. 60, "lice S: 

A. I. R 1929 Oudh 385 (F. B.). 

_ Nature of compromise —. ippeal as to , lies. 

r ov /—Where the dispute is over the natuie ot a 
compromise, the appellant has a right in appeal to show 
what the compromise was . (Mukcrji and h<). J J.) 

Dwarka NATH v. Atul ( h ant>Ra- nro 

106 I. C. 509 = 46 C. L. J- 353 

A. I. R. 1928 Cal. 108. 


■No appeal lies. 


Order recording compromise-Decree passed there- ; 
a f ter —Appeal filed afterwards from order recording , 
compromise is incompetent—C. P. Code., S.U. A. . 

R. 1925 Cal. 218 ; 36 Cal. 726 ; 32 C al. 1023 and11/ I 
C. W. N. 868 , Foil ; 10 M. I A. 203 (P. C.) Ref. j 

(Suhrawardy and Cuming JJ.) BENGAL C CAL ( CL, 
LTD. APCAR COLLIERIES Ltd 87 I. C 248 = 

29 C. W. N. 928 = A. I. R. 1926 Cal. 412. , 

—S. 96 ( 3 )— Consent—Finality of. 

- No appeal lies. 

Workmen’s Compensation Act (VIII of 1 J2a), bs. 
and 30—Commissioner has power to pass any decree or 
order by consent of parties—Such decree or order is not 
appealable. ( Marten , C. J. and Murphy. J ) CHHIPA 
ALLARAKHA ISAKJI V. B Al SON A. 114 I. C. 372- 
30 Bom. L. R. 1610 = A. I. R. 1929 Bom. 68 . 

_Where both the parties stated that the Court 

may inspect the locality in dispute and they will be 
bound by the decision on inspection and agreed not to 
give evidence, 


C. P. CODE, (1908), S. 96 —Decree. 

decree can be entertained only by review or by a. 
separate suit for setting it aside but not by way of 
appeal. (Greaves and Maker,t, JJ.) MADltUSUDAN 

,. SATIS CHANDRA. A , R “£ £^2. 

—S. 96—Consent—Scope. . ^ 

--Where counsel for defendant conceded that he 

was not prepared to contest what had been the previous- 

finding of the District Judge, that finding having been 

maintained by the High Court in appeal in another 

case but about the same transaction and allowed the 

decree to be passed, such a decree is a consent decree 

and no appeal lies from it. A. I. R. 1920 P. C. 13 , 

VnU (Addison % /.) Ram Lal v* Lal CHAND. 

Foil. (A,nuso, j , iog c 713 = 1QL L j 333 . 

_Does not apply to execution proceedings. 17 All. 

106 Foil. (Jwala Prasad and Foster. JJ.) LACHH- 
man Lal v. Padarath Singh. 79 I. C. 594 — 

4 P. L. T. 735 = A. I. R. 1924 Pat. 346. 

_\ decree passed with consent does not mean 

only a decree passed with the consent of the parties ex¬ 
pressed at the moment the decree is passed. (27 M.L. 
j 171 and 41 Mad. 233, Diss. from). So, a decree 
passed on the basis of a consent originally given but 
subsequently withdrawn is a consent decree. 27 M.L.J. 
173 and 41 Mad. 233 Diss from. (Sadasiva Aiyar and 
Coutts Trotter, JJ.} GOVINDASAM1 KADAVARAN v. 

Kaliaperumal. 66 I. C. 837 = 16 M. L. W. 165 = 
1922 M. W. N. 83 = A. I. R. 1921 Mad. 696. 

| —S. 96 —Consent—What is not. 

_The Court has jurisdiction to set aside an order 

made by consent which is not in the nature of final 
order or judgment but which is merely an interlocutory 
order in the suit provided proper grounds are made out. 
Such order can be set aside by an application made in 
the same suit. Mullins v. Howell , (1879) 11 Ch. D. 
763 ; Ainsworth v. Wilding, (1896) 1 Ch. 673 and A. 
1 K 1921 Cal. 229, Rel. on ; 26 Bom. L. R. 189 and 
26 Bum. L. R. 1153 (P.C.), Cons. (Rangnekar ,/.} 
Yusuf I A. Lalji v. Abdullabhoy Lalji (No. 2). 
32 Bom. L R. 667 = A. I. R. 1930 Bom. 362. 

Where illegitimate daughters, though not entitled 

_ ' . • ^ . i « r ... M.. * ~ 


to maintenance from their father’s family, were given a 
decree for maintenance by the trial Court in order to 
avoid any further litigation with the consent of the 
opposite party, but they appealed against the decree for 

maintenance, . 

Held, that it was not a consent decree, and since 

there was a breach of agreement on the part of the 
daughters, they are not entitled to maintenance. (Phil¬ 
lips, O.C.J. and Anantha Krishna Ayyar , J.) NAGA- 
RATHNAMAL V. CHINNU SaH. 

1927 M. W. N. 750 = 107 I. C. 419 = 
A. I. R. 1928 Mad 127 = 53 M. L. J. 861. 

Where in a suit under S. 92, C. P. Code, the 

i __ \ _ C L ^ 


, e evidence, : -Where m a sun unuer o. v.. *. 

Held, that* a decree passed in accordance with that j plaintiffs through their counsel merely approved of the- 
cision is a consent decree, not subject to provisions of , appointment of certain gentlemen as a committee of 


decision is a consent decree, not subject to prov 
Sch 2 C. P. Code., and is final and non-appealable. 

A. I. R. 1925 All. 558 and 42 Mad. 625, Foil. 

(Kanhaiya Lal, J.) CHAIN SUKH v. RAM SARUP. 

941. 0. 7. 

-Consent given by pleader under mistake of fact 

—Order cannot be set aside unless grave injustice is 
likely to happen otherwise. (Lord Sumner .) JAMNA- 

bai v. Fazalbhoy. 77 I. C. 355 = 40 0. L. J. 272= 

18 M. L. W. 437 = 26 Bom. L. R. 189 = 
33 M. L. T. 376 = 5 L. R. P. C. 30 = 
A. I. R. 1923 P. C. 184 = 46 M. L. J. 160 = 

47 M. L. J. 164. 

—S. 96—Consent—Objection. 

-Objection by a consenting party to a compromise 


plamwiiw ***. . * . c 

appointment of certain gentlemen as a committee ot 
management, 

Held, that this did not make the decree a consent 
decree, when in other matters decided by the Judge, 
there was no consent by either party to his conclusions. 
(Zafar AH and Jai Lal, JJ.) MAHOMED ISHAR v. 

Mahomed Husain Khan. 

100 I. C. 838 = A. I. R. 1927 Lab. 382. 

-Consent to decree on Court’s compulsion—Decree 

is not consent decree. (Scot t-Smith and Brasher , J J.) 

Ali akbar v Sultan ul-mulk. 

69 I. C. 653 = A. I. R. 1923 Lab. 129. 

—S. 96—Decree. 

- Decree amended on review—Meed for filing fresh 

appeal. 
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C. P. CODE, (1908), S. 96—Decree. 

It is possible for a party to make an application for 
review and at the same time before that is decided to 
file an appeal. The right course where parties adopt 
simultaneous remedies or endeavour to do so if the re¬ 
view measures are successful to any extent whatever is 
that a new decree should be drawn against the decree as 
it appears in its final shape. 

Per Suhrawardy, /.—In a proper case the Court 
may grant time to a party to file an appeal from the 
final decree in the place of the appeal from the original 
decree. {Suhrawardy and Costello , //.) AD1TYA 

Kumar v. Abinash Chandra. I 

34 C. W. N. 1002. 

- Consolidation of suits—One appeal enough. 

When two suits undoubtedly are in respect of the 
same transaction and have been connected by making 
the plaintiff in one, the defendants in the other, and \ 


1 niup »i, <• i i ii’• i r 

C. P. CODE, (1908), ST. 96—Interpretation. 

78 I. C. R. 133 = 

A. I. R. 1925 Sind 178. 

- What is. 

An order rejecting the claim of a person to be the 
legal repiesentative of a deceased plaintiff which does 
not conclusively determine the right of the parties in the 
suit is not appealable and therefore is revisable. {Jack- 
son, J.) RUCKMANI AMMAL v. VEERASAMI 

Aiyangar. 80 I.C. 942 = 35 M. L. T. 82 = 

1924 M. W. N. 763 = A. I. R. 1924 Mad. 813 = 

47 M. L. J. 370. 

—S. 96 (3)—Ex-parte decree. 

Consent decree — Party not consenting may 

appeal. 

Where a consent decree is passed, a party who has 
not consented to the compromise by his abstention from 


-.* ... V..V. uwiviiu«mo in cue uiiici, aiiu ; - r m --- M^vvuiivii iiuiii 

vice versa , it must be assumed that they were consoli- a PPearance, is still a party to the decree and if he thinks 


dated, and even though separate copies of the judg¬ 
ment and the decree be placed on the record of the 
cases it must be held that there was one consolidated 
decree and it is not necessary for a party to file more 
than one appeal provided the party against whom he 
wants to press his appeal is impleaded as respondent, 
pro forma or otherwise. ( Sulaiman and Kendall JJ j 

Sheopujan Rai v. Bishnath Rai. 

1930 A. L. J. 842 = A. I. R. 1930 All. 706. 

- A r o crcss-apfial w/un there is no decree . 

Where a suit is decieed against seme of the defen¬ 
dants and dismissed against the minor defendants as 
they were not represented it is net at all open to the 
plaintiff to piefer a cross-appeal against such dismissal 
as it does not amount to a decree. (Makerfi and Mal- 

lik > //•) Mokshur Manual v. Khedu Manual. 

33 C. W. N. 742 = A. I. R. 1929 Cal. 669. 
- What is. | 

To be “deciee” decision must be final whichever, 
w ay decided. ( Wallace and Madhavan Nair , //.) , 

Govindoss Krishnaecss z. Rajah cf Ka’rvet- 

NAGAR ; A. I. R. 1929 Mad. 404. i 

- Consent decree—When appeal lies. 

Where a compromise relates not only to property in 
dispute in the suit but also to other prcpeity, the order 
directing that a decree be passed in terms of the com¬ 
promise not limited merely to the subject-matter of the 
suit, can be appealed against. ( Wild, J.C. and Pup - 
chand Bilaram , A. J.C.) Mt. UMMAKULSUM v. GHUL- 
am Rasul Khan. 

114 I. C. 101 = A. I. R. 1929 Sind 32. 

—- Appeal against preliminary decree—Subsequent 

final decree does not affect. 

Where there has been a preliminary decree and a final 
decree and the dates permit the appellants to challenge 
both the preliminary decree and the final decree within 
the time allowed by law it is unreasonable to allow the 
appellant to avoid the provisions of the Court-Fees Act 
and obtain a reversal of the final decree by a circuitous 
method. The proper course is to allow' the appellant a 
reasonable tjir.e within which to amend his appeal. 18 
Bom. L.R. 76 and 18 Bom. L.R. 80 not Foil. Where 
the appeal against the preliminary decree was filed be¬ 
fore the final decree was made and the date did not 
allow' of an appeal against both the preliminary decree 
and the final decree, 

Held , that subsequent passing of the final decree did 
not render the appeal against the preliminary decree 
nugatory but that the final decree being dependent on 
the preliminary decree if the latter was set aside the 

!° r T T er oAo Ul ^ fal1 * ith if * 36 A - 532, F - B. and 17 C. 
W.N. 868 Foil. {Kincaid, J.C. and Aston, A.J.C.) 
ISHAK v. FATMA. J 


that he is injured by the compromise behind his back, 
it is open to him to apply to have the decree against 
him set aside or to appeal against that decree which, 
although it is a ccnser.t decree so far as the other parties 
were concerned, is net a cement decree so far as he is 
concerned. 32 I. C. 849 ; 27 I. C. 242 ; and A. I. R. 
192/ P. C. 57 ; Dist. {Phillips and Bamesam, J J.) 

Sivarama Iyer v. Sundararajulu. 

108 I. C. 784 = A. I. R. 1928 Mad. 922. 

Appellate cant is to look to the merits only. 

In an appeal from an ex-parte decree, the only question 
with which the appellate Court is ordinarily concerned 
is whether the evidence on the record is sufficient to 
support that decree, and that the question of due service 
of summons is the subject-matter not of an appeal 
from the decree but of the special proceeding under 
O. 9. (39 All, 143 and 27 Cal. 738, Foil.) ( Young, 

Offg. C. J. and Carr, J.) Raj CHANDRA DHAR v. 

Messrs K. d. O. C. Ray. 2 Bur. L. J 282 = 

2 Rang. 108 = 79 I. C. £06 = A. I.R. 1924 Rang. 137. 
—S. 96—Interpretation. 

' Analogy of Letters Patent is net applicable. 

It dees r.ot follow that became an appeal lies under 
the Letters Patent theie is similar appeal in the Cede. 
The right of appeal is a right conferred only by express 
provision and in cases under the Cede, unless the right is 
given by the Cede, there can be no appeal, {Heald, 
J.) M. T. T. K. M. M. N. Chfityar Firm v. K. P. A. 
N. M. Firm. 120 1.0.693 = 

A. I. R. 1929 Rang. 198. 
- Continuing Judge's opinion prez'ails. 

Appeal from the mefussil—Diffetences of opinion 
between the two Judges of the High Court hearing the 
appeal—Confirming Judge’s opinion prevails—Letters 
Patent (Madras), Cls. 15,16 and 36. 45 Bom. 7l8 Expin. 
{Venkatasubba Rao and Jackson, JJ.) VENKATA - 
SUBBIAH v. VENKATASUBBAMMA. 86 I. C. 857 = 

21 M. L. W. 721 = A. I.R. 1925 Mad. 1032. 

- Prayers granted in part—Appeal lies. 

Decree refusing exclusive but awarding joint posses¬ 
sion aggrie\es plaintiff. {Suhrawardy and Graham, 
//-) JANENDRA NATH MUSTAPHI v. DUKHIRAM 

Santra. 82 I. c. 386 = 28 C. W. N. 865 = 

40 C. L. J. 90 = A. I. R. 1924 Cal 850. 

■-“ Appeal ” meaning of. 

The words an ‘appeal’ in S. 96 do not exclude the 
entertainment of a fresh appeal if the dismissal of the 
first appeal dees net bar the hearing of the fresh appeal, 

24 C. W. N. 1020 Dist. {Pas and Kulzuant Sahay, 
JJ.) SURAJDEO v. PARTAP RAI. 75 I. C 284 = 

4P. L. T. 405 = 1923 P. H. C. C. 213 = 

2 Pat. 739 = A. I. R. 1923 Pat. 514 
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c. p. CODE, (1908), S. 96—Eight to appeal. 

_.District Board’s resolution that no appeal be 

efer r ed—11 is no reason for throwing out appeal when 

Preferred by Board itself as incompetent. {Wazir 
preterre y DISTRICT BOARD, KHERI 

S MAJID KHAN. A. X. R. 1930 oudh 434. 

■^Trp'eudon of SutntCs-Right to appeal is substan¬ 
tive ri"ht and cannot be taken away by subsequent 

ass 

RM (9 30A. L J 812 = A. I. R. 1930 All. 706. 

_ —Exists in all civil proceedings. . .. 

• , c a,i nn Ipr C P. Code exists in civil pro* 

cee^V^tt rt iS'SWi 

ar£’ /-<“■“• //•> ^ halinga 

KuDirnmN ^-‘^1929 M w. M. 62 = 

116L0.3«-A.L*.19;yig.« j J_ 

fVr 30 P C?) and A. I R. 1922 P. C. 241. Foil. ; 

U Cal 17 Rel. on. (/>« -i AUni, //.) TANSUKH 

KAi..G 3 PALM*KW. p L T . 643 = 119 £ a 554 = I 

A. I. R. 1929 Pat. 583. j 

_ .Party not consulting may appeal. 

There is nothing in O. 23, R. 3, or in O. 43, R. 1, 

Cl (»i)to suggest that if the Court fails to demand, 

satisfactory proof of the alleged compromise, a party to 
fhe suit who U deprived of his right to conte* 
the com >ronise, is also deprived of his right to , 
appeal agVmst the order. S. 96, Cl (3) presupposes that 

the party appealing has consented to the decree being 

passed. It does not purport to deal with a case where 
th“ aggrieved party was not a consenting party and had , 
never been aske 1 by the Court whether he had consent¬ 
ed to a detree being passed or not. In such a case he 

does not appeal against the detree parsed by consent 
but attacks the very foundation on which the decree is 
passed S. 96 (3) does not bar a right of appeal by a 

person who denies that he was a party to the alleged 

compromise : A. I. R. 1926 Bom. 39, Dist. {fV.U, J. 
c. anti Rupchand Biliram. A. J. C.) MT. U.MMA- 

kulsum v. Ghulam Rasul Khan. 

114 I. 0.101 = A. I. R. 1929 Sind 32. 

— Adverse findings. 

In a suit by a mortgagee against A for possession, 
mortgagor was joined for the express purpose of deter- 
mining rights of all parties concerned. A denied title 
and possession of either Court holding that neither the 
mortgagors, nor the mortgagee had any title, dismissed 

the suit. . • r 

Held that though the decree was formally in favour 

of the mortgagors there were findings against their con- 
tentions on which the Court acted dismissing the plain¬ 
tiff’s suit and therefore they had j 1 of a PP- a !- 37 

Mad 25 Expl; A.I.R. 1924 Mad. 689, Foil. (/Cnshnan, 

J \ RAGHAVA AIYANGAR v. IRULA THEVAN. 

24 M. L. W. 292 = 1926 M. W. N. 761 = 

97 I 0. 346= A. I. R. 1923 Mad. 974 = 

51 M. L. J. 211. 

Party n?t consenting may appeal . 
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C.P. CODE, (1908), S. 97—Appeal against preli¬ 
minary decree. 

CHANDRA BANERJEE. i^oT 

40 C. L, J. 535 = A. I. R. 1925 Cal. 421. 

- Competency, 

Where one of the issues, which the Judge of the 
Court below had to decide, was whether the case \\as 
covered by section 144, C.P.C. and he applied his mind 

to the question and decided it, # 

Field, that the appellant cannot be deprived of his 
right of appeal because one of his grounds for challeng¬ 
ing the decree is that the decision on this issue was 
wrong. ( Daniels , /.) CHHUTTAN v. JWALA PRASAD. 

73 I. C. 602 = A. I. R. 1924 All. 64. 
—S. 97—Appeal after final decree. 

- After final decree appeal against preliminary 

decree alone is incompetent. 

After a final decree has been made, whether or not 
an appeal has been perferred against the preliminary 
decree, it is the duty of the party aggrieved by the final 
decree to prefer an appeal against the final decree and 
an appeal, therefore, against the preliminary decree, 
after the passing but before the signing of the final 
decree, and without challenging by appeal the final 
decree, is useless and cannot be entertained. {Broad- 
wav /.) GANDA RAM v. SUNDAR LAL. 

y ' 67 I. C. 278 = 82 P. L. R. 1922 = 

A. I. R. 1921 Lah. 265. 

_S 97 —Appeal against preliminary decree. 

-Mo stay ordered—Final decree by lower Court— 
Appellant must appeal or at least inform of the final 
decree to the appeal Court when the appeal comes on 
for hearing. ( Micleod, C.J. and Coyajee, /.) CHANDU- 
LAL MAGANLAL V, MOTILAL HARILAL. 

921.0. 545 = 27 Bom. L. R. 1492 = 

A. I. R. 1926 Bom. 43. 


Party not joining in the compromise can appeal if 
prejudicially affected. {Mookerjee and Rankin, //.) 

Nirode Chandra Banerjee v. prafulla 


—Mot affected by subsequent final decree—Appeal 
against preliminary decree-Passing of final decree will 
not rende: apoeal incompetent. (A fewbould and Panton, 

IF) Mia hossain khan v. Sh. Samir. 

68 1.0. 475 = A. I. R. 1923 C al. 282 (1). 

_ If appeal is not filed, right to object is lost. 

Where the Court passed a preliminary decree in a 
partition suit and therein directed the Commissioner to 
take evidence and decide the question whether certain 
lands were zerait or raiyat and a party who did not 
object to the decree by way of appeal and who in fact 
submitted to the disposal by the Commissioner objected 
to the procedure, held that the appeal against the latter 
order embodying the Commissioner’s report was bar¬ 
red by S. 97, C.P. Code. {Das ami Allanson, //.) 
UGRA NARAIN V. HARIBUNS CHOWDHARY . 

IIP. L.T.456. 

_ —Right to appeal is not affected by final decree. 

Per Kulwant Sa/iay , /.—The law not only gives an 
aggrieved party a right to appeal against the prelimi¬ 
nary decree but it imposes the restriction that if he does 
not prefer an appeal against that decree he is precluded 
from disputing its correctness in an appeal against the 
final decree. There is no provision anywhere in the 
Code which takes away the right of a party to appeal 
against the preliminary decree if a final decree has been 
made before the appeal is preferred. o2 Cal. I02o, Expl. 
18 C. L. J. 321. Di*s. from; 18 C. L. J. 223, Appr. 36 
All. 532. Rel. on. {Das, James, and and Rowland 

//.) Wajihunnissa v. Banke Behari Singh. 

JJ 11 P. L. T. 61 = 

A. I. R. 1930 Pat. 177 (F. B.) 

Appeal is competent. 

_ ^ a 


An appeal filed against a preliminary decree after the 
final decree is passed is competent even though no appeal 
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C. P. CODE, (1908), S. 97—Appeal against preli¬ 
minary decree. 

is tiled against the final decree. 37 Mad. 29; 37 Mad. 
455 and 36 All. 532, Rel. on. 36 Cal. 762 and A. I. R. 
1921 Cal. 109, not Foil. A. I. R. 1928 Cal. 325, Ref. 
{Jackson, A. J. C .) ABDUL SATTAR v. BANS GOPAL. 

120 I. C. 334-A. I. R. 1929 Nag. 349. 

- -Appeal does not nullify final decree. 

Filing of an appeal from preliminary decree after the 
passing of final decree cannot possibly have the effect of 
nullifying the final decree. A. I. R. 1926 All. 291, not 
Foil. (Sulaiman and Banerji J J.) CHHANGA v. 
Tirhi. 107 I. C. 581 (1)= 26 A. L. J. 87 = 

A.l.R. 1928 All. 192. 

--—Decree—Appeal against preliminary decree after 

passing of final decree—No steps taken to set aside final 
decree—Appeal is infructuous. A.l.R. 1925 Cal. 218 
and A. 1. R. 1925 Cal. 790, Foil. ( Suhrawardy and 
Duval , JJ.) Gopal Chandra v. Abdur Rahim. 

54 Cal. 328 = 31 C. W. N. 550 = 103 I. C. 538 = 

A. I. R. 1927 Cal. 492. 

--Appeal against preliminary decree is not maintain- . 

able if final decree passed before filing the appeal is not 
appealed against. 48 Cal. 1036, Foil; 22 C. L. J. 90, 
Dist., and 37 Mad. 29, not Foil. {A\wbculd and Gra - 
ham, JJ.) Ramchanbra Gcpe ?/. Parmeshwari 
Gopin. 911. C. 358 = A. I. R. 1926 Cal. 557. 

— -Preliminary decree—Appeal against, after final 

decree dees not lie. 36 C. 762, distinguished. 30 All. 
479 ; o/ Mad. 455 and 18 C. L. J. 321. referred to. 
{Halit fax. A. J. C.) BlHARlDAS v. BAJARANJDAS. 

67 I.C. 261 = A.l.R. 1922 Nag. 179. 

- Appeal is competent. 

An appeal from a preliminary decree is not incompe¬ 
tent even if a final decree is made before the appeal is 
presented. Nor is it necessaiy for a party aggrieved by a 
preliminary decree to appeal both from that decree and 
against the final decree in order to maintain his appeal 
against the preliminary decree, although the final decree 
apart from its being based on the preliminary decree 
may be otherwise correct. 36 All. 532 (F.B.). Rel. cn; 17 
C. W. N. 868, Appr.; (Case-law considered.) ( Rankin , 
G.J ., C. C. Ghose , Buckland , B. B. Ghose and Makerji, 

JJ.) Taieb Alj v. Abdul Aziz. 

50C.L. J. 566=34 C. W. N. 66 = 
A. I. R. 1929 Cal. 6E9 (F. B.). 

Right of appeal not take?) away. 

Right of appeal from a preliminary decree cannot be 
taken away by a final decree being passed either before 
or after the person appeals from the preliminary decree. 
A. I. R. 1925 Cal. /90, Dist. {B. B. Ghose atid Can- 
miade. JJ.) Ka$I NATH v. HlMMAT ALI. 

48 C. L. J. 28=32 C. W. N. 858 = 117 'I. C.557 = 

A.l.R. 1928 Cal. 720. 

‘If appeal as allowed, final decree falls to the 
ground. 

Under the C. P. Cede (1908) a preliminary decree has 
an independent existence and by the appeal against the 
final decree one cannot attack the preliminary deciee. 
The final decree is really dependent upen the pre- I 
liminary decree, and if there is no appeal from the final | 
decree but, the preliminary decree is set aside cn appeal, 
the final decree will necessarily fall to the ground. 
{B. B. Ghose. and Ray , JJ.) MADHU SUDAN 

Kundu v. Chhalimaddin Ahammad. 

106 I. c. 128 = A. I. R. 1928 Cal. 167. 
-Appeal is incompetent. 

Appeal against preliminary decree only after final 
decree has been passed is incompetent. A. I. R. 1921 
Lah. 265 ; 36 Cal. 762 ; 32 All. 225 ; 18 C. L. J. 321 and | 


C. P. CODE, (1908),S. 97-Final Decree. 

A. I. R. 1921 Cal. 109, Foil.; 37 Mad, 455 ; 37 Mad. 
29 ; 36 All. 532 (F. B.) and A. I. R. 1926 Lah. 534, 
Dist. {F forde and Zafar Ali, J J.) LAL CHAND v. 

Thakar Das. 107 I. C. 610 = 

A. I. R. 1928 Lah. 73. 

- Appeal incompetent. 

Appeal from preliminary decree alone after passing of 
final decree is incompetent, 36 Cal. 762 and 18 C. L. J. 
223, Foil.; 18 C. L. J. 321, Dist. {Meekerjee and Buck- 
land , JJ.) Kulada Prasad v. Ramanand Pat- 
naik. 48 Cal. 1036= 33 C. L. J. 414 = 

25 C. W.N. 776 = 611. C. 923 = 
A. I. R. 1921 Cal. 109. 

—S. 97—Appeal from order granting application 
for final decree. 

1 Appeal from an order passed on an application 

for final deciee in a mortgage suit against the judgment 
debtor who objected on the ground that he had satisfied 
the decree, is chargeable with ad valorem Couit-fee and 
not only 8 annas. ( Kendall and Bullan , A. J. Cs.) 
ASGHAR ALI v. Mahabir. 

84 I.C. 742 = 27 0 . 0.225 = 
A. I. R. 1925 Oudh 102. 

— S. 97—Appeal from preliminaiy order in execu¬ 
tion. 

--Appeal—Competency—Appeal frem preliminary 

order in execution—Execution subsequently dismissed— 
Appeal is still maintainable—Execution will proceed as 
per appellate judgment. {B. B. Ghose and Bose , J J.) 

Khatemannessa Bibi v. Upendra Chandra. 

115 I. C. 691 = A. I. R. 1928 Cal. 804. 

—S. 97—Decision on preliminary issue. 

— -Decision is not a “ preh mi nary decree ” 

The finding that a party is an agriculturist within the 
meaning of the Dekhan Agricultuiists Relief Act is not 
by itself an adjudication which can be embodied in a 
decree, though it may result in the plaint being leturr.ed 
for presentation in the proper Court. So such finding 
is not a preliminary decree within S. 2 or S. 97, C. P. 
Code. 

Per Maclecd , C.J. —Issues cf law on which a case 
may be disposed of most often raise questions of jurisdic¬ 
tion or of limitation. Ent a findirg that the Court has 
jurisdiction or that the plaintiff has brought his suit 
within the time prescribed by the law of limitation, does 
net determine the rights of the parties with regard to 
all or any of the matters in controversy in the suit, it 
meie’y enables the court to proceed to inquire into those 
rights. So, tco, an issue of res judicata found in the 
plaintiff’s favour enables the Court to deal with the 
merits of the case. It cannot be said that decisions in 
the plaintiff’s favour on such issues as these determine 
his right to sue which is a matter of controversy in the 
suit, for there is no such right known to law as the 
‘ right to sue’. A plaintiff in a suit claims to be en¬ 
titled to a remedial right on the consequences of an 
infraction of an antecedent right. Holland's Jurispru¬ 
dence pp. 290 and 291, Ref. But an aggrieved party is 
not debarred frem appealing at the end of the case from 
certain findings during the hearing of the case which 
merely decide that the suit must proceed, or which 
decided questions without disposing wholly or partially 
of the case. ( Maclecd , C.J. and Fcwcett. J.) DATTA- 

traya Purshottam v. Rabhabai Balkrishna 
Trimbak. 60 I.C. 885 = 23 Bern. L. R. 92 = 

45 Bom. 627 = A. I. R. 1S21 Bern. 220- 
-S. 97—Final decree. 

- Preliminary decree cannot be re-epened. 

At the time cf the passing cf the final decree Court 
has r.o power to go behind the preliminary decree in 
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c. P. CODE, (1908),S. 97—Final decree pending 
appeal. 

which the rights and liabilities of the parties had been 
determined. (Bauer ji and King. JJ.) KALLOO 

NIADAR ^ 1929 A. L. J 425-A. I. R. 1929 All. 252. 
_g 97 —rinal decree pending appeal. 

- Decree is valid. 

Appeal from preliminary decree pendmg-Final 
decree passed is valid-C. P. Code, b. 11 and 0.34 
R 4 Princiole of res judicata would also apply to such 
case UR 1924 All. 291, Expl. and not Foil, 39 
aT 641and A I. R. *27 P. C 25 and A I R. 1926 

P C 91 Dist ( Milker} / and Mi am it nil ah , J J.) 
KHAIR.UN-N.SSA BIBI r. 

1929 A. L. J. 480 = A. I. K. 1929 All. 287. 

_—Appeal from a preliminary decree filed befoie 

passing of the final decree is competent and is not 

rendered nugatory by reason of a final decree Having 

been passed and not being appeile 1 against; 30 A 1. 

532, Foil. (Kinkhede, A. /. C.) H'RP R ASAD v. 
tjfj »* \fi 105 I. C« 5o7 

CH A A. I. E. 1928 Nag. 68. 

_S. 97 -No appeal from preliminary decree. 

•Final decree cannot go behind it. 


A Court cannot at the time of passing the final decree 
go behind its own preliminary decree where it has become 
final by not being appealed against. (1884) A.W.N. 213, 
Foil. (Sen and Weir, //.) RAM NARAIN v. RAM 

D .\S. Ill I. C. 713 = 26 A. L. J. 1370 = 

A. I. R. 1929 All. 65. 

—S. 97—Orders for calculating and determining 

mesne profits. 

. P. Code, Ss. 97 and 144-Order passed that 


C. P. CODE (1908), S. 98—Effect on Letters 
Patent. 

that point. ( Stuart, C.J. and Raza, /.) LALA v. AMIR 

Haider Khan. 123 I. 0. 215 = 6 0. W. N. 969 = 

A. I R. 1930 Oudb 10. 

_g 97 —Right of second appeal after final decree. 

-Second appeal, from preliminary decree, is not 

1 competent if appeal from final decree, is not filed. 48 C. 

1036; 20 C. W N. 231, 18 C.L.J. 321 and 36 C. 762, 

' Foil. (Chatterjea and Pearson , //.) MONOHAR PESHA 

kar v. Haran Chandra Karmakar. 

711. C. 290 =A. I. R. 1924 Cal. 543. 

-Final decree passed—Appeal from preliminary 

decree already filed and dismissed—Right to second 
appeal is not barred by the passing of the final decree. 
A. I. R. 1925 Cal. 218, Ref. (Duval and Mitter, JJ.) 
Dharani Dhar Boral*. Panchanan Saha. 

1011. C. 15 = A. I. R. 1927 Cal. 559. 

—S. 97—Single appeal from both decrees. 

-Appeal suit for accounts—Preliminary and final 

decrees—Single appeal from both is permissible but 
court-fee merely in respect of final decree is not enough. 
If the appeal in a suit tor accounts is from whole decree 
the appellant is bound by the plaintiff’s valuation in 
the plaint. 39 Mad. 725, Foil. 22 All. 5l7 Diss. from. 
(Spencer, J.) DAMODAR PADHARO v.- HARBANDHU 
PATNA1CK. 70 I. C. 392=14 M. L. W. 389 = 

1921 M. W. N. 558= A. I. R. 1921 Mad. 406. 

_g 97 —Success in appeal from preliminary order. 

Renders appeal against final decree unnecessary. 


r * 


party entitled to mesne profits—Another order deter¬ 
mining amount—Second order appealed against when 
appeal against first order time barred hirst order being 
appealable could not be attacked in appeal against second 
order. Lah. Case No. 9l7 of 1919, Foil. (Jai Lai, J.) 

Gul Muhammad v. Saliz Ali Khan. 

113 I. C. 270 = A. I. R. 1930 Lab. 24. 

—S. 97—Preliminary decree in redemption suit. 

--An appeal against a preliminary decree in a re¬ 
demption suit when filed before the passing of a final 
decree therein cannot be treated as an appeal against the 
final decree when such final decree has been passed. 
(Dalai and Daniel', A. J. Cs.) SETH SWAMI DAYAL 

v. Muhammad Sher. 741. C. 485- 

A. I. R.1924 Oudh 299. 

—S. 97—Preliminary decree, what is not. 

•Deccan Agriculturists’ Relief Act, S.l5— Decision 


An appeal against a preliminary order if allowed 
makes an appeal against the final order on the same 
grounds unnecessary, though another appeal may have to 
be filed if it has reference to what happened after prelimi¬ 
nary order was passed. 37 Mad. 455, Rel. on. (Ramesam 
and Cornish, J J.) ARUNACHALA AYYAR v. LOUIS 
DREYUS & Co. 39 M. L. T. 563—27 M.L.W. 267 — 

1928 M. W. N. 132 = 107 I. C. 793 = 

A. I. R. 1928 Mad. 107. 

—S. 98 —Applicability. 

-Provincial Small Cause Courts Act, S. 2o—In 

case of difference among Judges forming the High Court 
Bench, S. 98, C. P. Code does not apply but Cl. 36 
of the Letters Patent applies and senior Judge’s opinion 
prevails. Case-law discussed. ( Krishnan and Odgers, 

//) Nagappa Pillai v. Arunachalam Chetty. 

JJ 851. 0.1016 = 47 M.L.J. 876 = 

A. I. R. 1925 Mad. 281. 

—S 98 —Bombay Letters Patent, Clause 36. 

- \Vo conflict between the Co le and Utters Patent . 

Per Das and Foster, JJ. —There is no conflict be¬ 
tween the Code and the Letters Patent. The special pro¬ 
cedure indicated in the Letters Patent applies to Utters 


that plaintiff is an agricltarist is not a | cedure indicated m the Letters rateiu 

dttcree. 39 Bom 422 ; A I. R. 19-1 Bani. 2 J) roll. , pjtent peals; the procedure indicated in S. OS of the 
(Maclead. C. J. and Kang* , /.) JAISHINGRAO , nne ,i s f rom Subordinate Courts. 4o 


Madharao Ranu V. Venkatarao Satwajirao 
BHOSLE. 70 I. 0. 728 = A. I. R. 1922 Bom. 336. 
—S. 97 - Provisions of personal decree in prelimi¬ 
nary decree. 

——No appeal against preliminary decree—Right to 
object lost. 

The provision that if the net proceeds of the sale are 
insuffi :ient to pay the amount decreed with interest and 
costs, the plaintiff shall be at liberty to apply for a per¬ 
sonal decree for the amount of the balance gives the 
mortgagee an actual right the existence of wnich is 
detrimental to the mortgagor. A mortgagor is aggrie¬ 
ved by a preliminary decree containing such a provision 
and if he wants to take exception to it, he must appeal 
against the preliminary decree within the period of 
limitation. If he does not do so he is precluded from 
disputing the correctness of the preliminary decree upon 


Code applies to appeals from Subordinate Courts. 4o 
Bom. 433, Foil. (Dawson Miller, C. J. on difference be¬ 
tween Das, J. and Foster, J.) Hitendra Singh v. 

Rameswar Singh. 88 I. C. 141 = 87 I. 0. 849 = 

4 Pat. 510 = 6 P. L. T. 634 = A. I. R. 1925 Pat. 625. 

—3. 93 -Difference of opinion. 

-Apoeal from the mofussil—Differences of opi¬ 
nion between the two Judges of the High Court hearing 
the anpeal— Confirming Judge’s opinion prevails—Let¬ 
ters Patent (Madras), Cls. 15, 16 and 36. 4:> Bom. /IS 
Expl. (Venkatasnbba Rao and Jackson, JJ.) ( ALLAM- 
PAT l) Venkatasubbiah V . CHUTIT YeNKATASUB- 
BAMMA. 86 I. C. 857 = 21 M L. W. 721 = 

A. I. R. 1925 Mad. 10S2. 

—S. 98 -Effect on Letters Patent. 

-Letters Patent (Bombay), Cl. 36—Cl. 36 is no 

controlled by C. P. Code., S. 98. {Lord Bn km aster.) 
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C. P. CODE, (1908), S. 98—Letters Patent, how far 
superseded. 

Bhaidas Shivdas v. Bai Gulab. 60 I. C. 822= 
45 Bom. 718 = 19 A. L. J. 409 = 23 Bom. L. R. 623 = 
30 C. L. J. 488 = 25 C. W. N. 605 = 48 I. A. 181 = 

14 M. L. W. 7 = 1921 M. W. N. 408 = 
A. I. R. 1921 P. C. 6 = 40 M. L. J. 519. 

—S. 98—Letters Patent, how far superseded. 

-Per Suhrawardy, J. (Walmsley, J. Contra).— 

To the extent to which S. 98, C. P. Code, is inconsistent 
with clause 36 of the Letters Patent, the former has, by 
virtue of the power conferred on the Indian Legislature 
by clause 44 of the Letters Patent superseded or modified 
the latter. ( Walmslcy . Newbould, C, C. Ghose, Suhro- 
wardy and B. B. Ghose . //.) BeCHARAM CHOU* 

dhuri v. Purna Chandra Chatterjee. 

88 I. C. 637 = 41 C. L. J. 456 = 29 C. W. N. 755 = 

52 Cal. 894 = A. I. R. 1925 Cal. 845. 
—S. 98—Old law. 

'New law—Point of law alone is to be answered by 
the 3rd Judge. 

Formerly the third Judge could dispose of the case 
generally, now he must decide the point of law referred 
and then dispose of the appeal, the referring Judges 
having indicated how it should be disposed of according 
to the possible answers to be given. The result is that 
under the present law a Judge may be asked to decide 
whether this or that applies when his opinion may be 
that neither does apply. The third Judge in this case 
having held that he did not concur with either of the 
Judges the differing Judges dismissed the appeal under 
clause (2), that is the part preceding the proviso. 
( Woodroffe, J. on difference between Walmsley and 
Suhrawardy, JJ.) JNANENDRA MOHAN DUTT v. 

Umesh Chandra Guha. 26 C. W. N. 985 = 

A. I. R. 1922 Cal. 544. 

—S. 98—Procedure. 

-Where an appeal is heard by two Judges and 

both agree upon reversal of the decree appealed from 
only as to a portion but differ as to the rest, the decree 
will be reversed as to the portion with respect to which 
the Judges have agreed on reversal and will be confirmed 
as to the rest, namely, with respect to which they have 
differed. Mad. Appeal No. 223 of 1920 Foil.; A. I. R. 
1926 Lah. 65, Diss. from. ( Phillips, A. C. J. and Srini¬ 
vasa Aiyangar , /.) RAJAGOPALA NAIDU v. SUBBAM- 
MAL. 51 Mad. 291 = 28 M.L.W. 158 = 

109 I. C. 153 = A.I.R. 1928 Mad. 180 = 

54 M. L. J. 703. 

—S. 98—Reference. 

•- Powers of third Judge. 

Per Woodroffe , J .—Where two judges refer the point 
•of law under S. 98 and the judge to whom it is referred 
agrees with neither, then he is competent only to express 
his opinion. ( Woodroffe , J. on difference between Walms- 
ley and Suhrawardy, JJ ) JNANENDRA MOHAN 

Dutt v. Umesh Chandra Guha. 

26 C. W. N. 985 = A.I. R. 1922 Cal. 544. 

Third fudge is confined to the reference. 
Reference to third Judge on point of law—He cannot 
hear whole appeal and express opinion outside the 
•reference. (Kanhaiya Dal, J.C. and Daniels, A. C. J.) 
Hakim Fazal Ahmad v. Enayat Ahmad. 

68 I.C. 209 = 9 O. L. J. 219 = 25 O. C. 213 = 

„ A. I.R. 1922 Oudh 189. 

—S. 98—Rule and exception. 

“-—The principle adopted by the Legislature in S. 98 

is that the decree of the Subordinate Court must be con¬ 
firmed unless the majority of the Judges composing the 
the appellate Bench concur in varying or reversing such 
■decree. In other words, the confirmation of the decree 
.appealed from is the rule, and its modification or rever- 


C. P. CODE, (1908), S. 98—When section does not 
apply. 

sal is only an exception. Where there is no complete 
agreement between the two Judges as to the variation or 
reversal of the decree passed by the trial Court, the case 
is governed by the general rule embodied in sub-S. (2) 
of S. 98 of the Code, and the decree of the Court of 
first instance should be confirmed. 41 Mad. 943, Dist. 
(Shadi Lai, C. J. and Le Rossignol, J.) PUNJAB 

akhbarat and Press Co. v. Ogilvie. 

7 Lah. 179 = 27 P. L. R. 50=8 L. L. J. 13 = 
931. C. 344 = A. I. R. 1926 Lah. 65. 
—S. 98—Section is rule of procedure. 

-Per Thiruvenkatachariar, J. —Both S. 98, C. P. 

Code, and Cl. 36, Letters Patent, are mere rules of 
procedure, differing in that respect from Cl. 15, Letters 
Patent, which gives a right of appeal in certain cases 
from the decision of a single Judge or of a Division 
Bench (Kumaraswanu Sastri, Ramesam and Reilly, 
JJ.) DHANARAJU v. Motilaldaga. 

52 Mad. 563 = 29 M. L. W. 823 = 116 I. C. 343 = 
57 M.L.J. 264 = A. I. R. 1929 Mad. 641 (F.B.). 
—S. 98—Section when applicable. 

--Appeal from Subordinate Court heard by a Bench 

of two Judges—Judges differing in opinion—Procedure 
is regulated by S. 98—All other cases are governed by 
Letters Patent (Lahore), Cl. 26. (Lahore). 45 Bom. 7l8 
(P. C.) Expl. (Shadi Lai , C. J. and Lc Rossi gnol .J .) 

Panjab Akhbarat and Press Co. v. Ogilvie. 

7 Lah. 179 = 27 P. L. R. 50 = 8 L. L. J. 13 = 
93 I. C. 344= A. I. R. 1926 Lah. 65. 
—S. 98—When inapplicable. 

-Per Full Bench —Whether the appeal is under 

C. P. Code, or under the Letters Patent, the procedure 
to be adopted in either case by the High Court in case 
of an equal division of opinion between the Judges is to 
be governed by Cl. 36, Letters Patent, and not by S. 98, 
C. P. Code. A. I. R. 1921 P. C. 6 and A. I. R. 1921 
P. C. 80, Rel.on; case law discussed. (Kumarswami 
Sastri Ramesam and Reilly, J J.) DHANARAJA v. 
MOTILal Daga. 116 I. C. 343 = 29 M. L. W. 823 = 

52 Mad. 563 = 57 M.L.J. 264 = 
A.I.R. 1929 Mad. 641 (F.B.). 

-S. 98—When section and not Letters Patent 
applicable. 

-Appeal from subordinate Court—Bench hearing 

appeal differing in opinion—S. 98 applies and not 
Letters Patent (Cal.). Cl. 36, A. I. R. 1925 Cal. 845, 
Affirmed ; 45 B. 718, Expl. (Walmsley and Page , JJ.) 
Prafulla Kamini 77. bhabani Nath. 

911. C. 897 = 52 Cal. 1018 = A. I. R. 1926 Cal. 121. 

—S. 98 -When section does not apply. 

-The natural place to find the rules governing the 

exercise of the appellate civil jurisdiction over the other 
Judges of the High Court would be the Letters Patent, 
while the natural place to find the rules governing the 
exercise of the appellate civil jurisdiction over the Civil 
Courts of the mofussil subject to the High Court would 
be the Civil Procedure Code. The Code makes no pro¬ 
vision for an appeal within the High Court, that is to 
say, from a single Judge of the High Court. This right 
of appeal depends on cl. 15 of the Chaiter. Appeals 
under the Letters Patent are governed by the Letters 
Patent, and appeals under the Code are governed by the 
Code. Therefore when a Bench of two judges is hear¬ 
ing an appeal from the decision of a single judge of the 
same High Court whether on the original side or the 
appellate, and they differ in opinion, the opinion of the 
senior judge would prevail. 26 All. 10; A.I.R. 1921 P C. 

6 Ref. (Marten and P>att, J J.) PaNDEY DaGADU 
V. JAMNADAS CHATHMAL. 76 I. C. 317 = 

A.I. R. 1923 Bom. 218 
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C. P. CODE. (1908), S. 99 —Error as to Court-fees 

_fc rror a s to Court-fees not affecting merits of the 

ra , p or the jurisdiction of the Court does not justify 
reversal of decree. (Lentaigne, J.) D. S. ABRAHIM 

rCO., E BK AHIM . 84 L £ i.e = 19®6 Rang 66. 
—S. 99 -Error of procedure. 

_ if affects moils section foes not apply. 

Where during the pendency of execution proceed- 
ingsol' the original Court an appeal is preferred by the 
other party and the execution proceedings are kept 
pending and later on an appellate decree is passed, an 
application simply for revival of the execution proceed¬ 
ings by the party executing the decree, though bad in 
onn is merely an error of procedure which is curable 
unde; S. 99 of the Code. Hut where the decree of the 

appellate Court specifically states a condition, then that 
condition must be complied with and upon a failure to 
do so S. 99 is of no avail. {Murphy and Broomfield , 

JJ.) HARILAL DALSUKHKAM SAHF.BA to MUL- 

*»“*>'■ JSSHJSi 

--No man should suffer by an error of procedure 

committed by the court. ( Hasan and Misra, JJ.) 

Lakhpat Singh v. Sat Narain Singh. 

5 Luck. 116 = 7 0 . W.N. 665. 


S. 99—Interpretation. 

•The words “ Misjoinder of parties or causes ot 
_- . • _1 • 1 n 


action ” in S. 99 do apply to a case in which there is a 
misjoinder both of parties and of causes of action. 
Rulings under the old Code are inapplicable on this 
noint. (Abdul A'a oof and Martineau , JJ.) TULSI RAM 

v. DINANATH. k 

A T R 1Q9.fi T.ah. 145. 


_Ss. 99 and 105 are not mutually destructive. 

(Heald and Cunlifft , JJ.) M. S. M A HOMED v. COL¬ 
LECTOR OF Toungoo. 5 Rang 80 = 1021. C. 379 - 

A. I. R. 1927 Rang. 150. 

—S. 99 —Joint right of action. 

__ —Necessary party must be on record—Proper party 


C. P. CODE, (1908), S. 99 —Merits when affected. 

gnlarity . . ...... 

Where the lower Court acts with irregularity in the- 

exercise of its jurisdiction in not paying heed to the pro¬ 
visions of S. 99 and that irregularity is material, in that 
it results in the appeal being accepted on a pure techni¬ 
cality, its decision is liable to be set aside in revision. 

(< Campbell , /.) DUNI CHAND v. RAM I)HAN. 

93 I. C. 938 = A. I. R. 1926 Lah. 402. 

—S. 99—Merits not affected. 

-Refusal of summons under O. 16, R. 1 Party: 

producing copy of document sought to be produced in 
Court but neither proving that it was original nor that 
it was true copy—There was no miscarriage of justice 
due to refusal. (B. B. Ghose and Bose , JJ.) ABDUL¬ 
BARI HRISHI KF.SH MITTRA. 

49 C. L. J. 546 = A. I. R. 1929 Cal. 459. 

- No permission under O. 1, R . 8 —Mere techni¬ 
cality. 

In a previous suit by the Secretary of Religious- 
Association the defendant objected that the suit was not 
maintainable under O. 1, R. 8 as the plaintiffs were not 
‘ numerous.’ But the Court overruled the objection and 
held that the suit was maintainable without the aid of 
that rule. In the subsequent suit the defendant contend¬ 
ed that R. 8 was bar to the suit as permission of the- 
Court was not obtained. It was clear from the proceed¬ 
ings of the Executive Committee of the Samaj that the. 
Secretary was authorized to institute the suit and pre¬ 
sumably the Executive Committee had authority to so- 
authorize him. 

Held, that as the questions raised in the previous and 
the subsequent suit were different ones, the subsequent 
suit was not barred by the principle of res judicata. 

Held , further, that as the objection raised was technh 
cal and error did not affect the merits of the case or the 
jurisdiction of the Court the case would be covered by 
S. 99. A.I.R. 1923 P.C. 128, Rel. on. 11 C.L.J. 461, 

Ref. (Suhrawa rdy and Jack , J J.) HRIDAY N ATH 
ROY V. AKHIL CHANDRA ROY. 49 C. L. J. 357 = 
i A. I. R. 1929 Cal. 445. 


may be added. 

The general rule is that if several persons have a joint 
right of action all must join in suing. If any of them 
will not come in as plaintiffs they must be added as 
defendants. Co-trustees are subject to the above rule. 
If some of several trustees bring a suit for possession of 
property without impleading their co-trustees and obtain 
a decree, the High Court on appeal may dismiss the suit 
or remand the case. Objections as to non-joinder should 
be taken under O.l, R. 13 at the earliest opportunity 
and if so taken fall under two heads 

(1) If it is absolutely necessary to have the absent 
party, he ought to be added unless the plaintiff refuses 
to add him when the suit should be dismissed. If the 
trial Court erroneously proceeds with the suit without 
following either of these courses the objection can be 
repeated on appeal. 

(2) If it is not a case of imperative necessity but only 

a matter of convenience or expediency either the absent 
party may be added or the suit may be tried without 
him. (Spencer and Ramesain , JJ.) THINA SHAN- 
MUGA MOOPANAR V. MONA CHUNA NANA SUB- 
BAYYA 70 I. C. 645 = 16 Ii. W. 283 = 

1922 M. W. N. 106 = 31 M. L. T. 266 = 
A. I. R. 1922 Mad. 317 = 42 M.L.J. 133. 

—S. 99—‘ Jurisdiction * meaning. 

-In S. 99 by ‘ jurisdiction of the Court ” is meant 

the jurisdiction of the trial Court. ( Campbell . J.) DUNI 
Chand v. Ram Dhan. 931.0.938= 

A. I. R. 1926 Lah. 402. 

—S. 99—Material irregularity. 

- Allowing appeal on technicality is material irre- 


-—Company—Meeting—Validity of votes—Plaintiff 

disputing validity can claim inspection and discovery of 
documents—But refusal of inspection is not wrong so as 
to merit reversal by superior Court, where delay is bad 
and where inspection is not likely to benefit plaintiffs 
The restrictions in England in regard to the inspection 
of ballot papers in elections both to the House of Com¬ 
mons and in regard to Municipal elections, show there 
are some considerations against a free right of inspec¬ 
tion of voting papers in a case like the present, though 
those restrictions being statutory cannot apply in India. 
(Shah, Ag. C. J. and Fawcett , J.) F. A C. REBELLO 

v. Co operative Navigation and Trading Co., 

I td 84 I. C. 363 = 26 Bom. L. R. 907 = 

A. L R. 1925 Bom. 105: 

—S. 99—Merits when affected. 

-Witnesses must be examined by the Judge him¬ 
self in open Court—Judge’s failure to examine them 
himself and allow them to be examined by some one else 
is an irregularity, defect or error but i* no good ground 
for reversing the decision in the case as it does not affect 
| the merits or the case or the jurisdiction of the Court. 
The fact that no objection was taken by any of the 
parties to the examination of the witnesses by the other 
is an additional reason for not setting aside the decision, 
because it may be presumed that all parties consented to- 
the witnesses being so examined. (Kulwant Sahay and 
Mac p her son, JJ.) BaKSIRAM MULCH AND v. DWARKA. 
PRASAD. 115 I. C. 237= 10 P. L. T. 474= 

A. I. R. 1928 Pat. 438. 

-Court refusing to summon witnesses or to 
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C. P. CODE, (1908),S. 99 
affected. 


Merits when not C. P. CODE, (1908), S. 99—Remand when not pro 

per. 


examine witness produced—Order must be set aside as it 
affects the merits of the case. ( Batten , J. C. and 
H alii fax, A./.C.) BHAGCHAND v. MUSAJ1. 

68 I. C. 272 = A. I. R. 1923 Nag. 68. ! 
—S. 99—Merits when not affected. 

•Oudh Rent Act (1886), S. 108 (15) and (16)— 


before the Court, and the Court decides it as if there 
was an issue about it, the decree need not be set aside 
in appeal on the ground merely that no such issue was 
framed. {Fawcett ami Mad gavkar, J J.) SaTYADHY- 
ANTIRTHA V. RaGHUNATH. 96 I. C. 827 = 

28 Bom. L. R. 743 = A. I.R. 1926 Bom. 384. 


l\tll L ilv L \ XKJKJKJ J) kj . JL KJU \1JJ dllU " • «■»* . f It/ XX. 

Suit for arrears of revenue under Cl. (16) —Question of — S. 99—Order Of remand when made, 
defendants’ liability therefor enquired into—Plaintiff not ,-Where the tiial Court considered 


-v-y x -- 

defendants’ liability therefor enquired into—Plaintiff not j 
prejudiced—Enquiry is proper. 

Held , that the finding of the lower Court itself con¬ 
cluded the matter in issue and consequently the suit was 
untenable. (Wazir Hasan , /.) JAGANNATH v. UMRaI 
Singh. 106 I. C. 669 = 4 O. W. N. 933 = j 

A. I. R. 1927 Oudh 468. j 

-Decision given without hearing arguments— 

Merits of case not affected nor the jurisdiction of the 
Court—Decree cannot be reversed. ( Kaza , /.) Sri- ' 
RAM V. JAGAT NARAIN. 93 I. C. 291 = | 

13 0. L. J. 473. 

--The deposition of a handwriting expert signed 

by him and admitted in evidence dees not vitiate the 
trial though it is not signed by the Judge. ( Batten , J. 

c.) alam Singh v. Seth Gopaldas. 

68 I. C. 664 = A. I. R. 1923 Nag. 7. 
—S. 99-Misjoinder. 

- Must affect the merits for decree to be rei'ersed. 

Under the provisions of S. 99 C. P. Cede, it is not 
competent to the appellate Court to reverse the decree 
passed by the trial Couit on the mere ground of mis¬ 
joinder of parties and causes of action, more especially 
when there is no finding by the appellate Court that 
such misjoinder affected the merits of the case or the 
jurisdiction of the Court. (,Srinivasa Ayyangar and 
Jackson, //.) EDEGA OBANNA v. KaNIKI REDDI. 

108 I. C. 544 = 1928 M. W. N. 82. 
—S. 99—Multifariousness. 

Defect of multifariousness not affecting merits 


- _ each case or 

group of cases separately and dealt with the evidence 
relating to those cases or groups of cases separately, 
but the lower appellate Court did not deal with each 
case or group of cases separately, 

Held , that the appeals were not properly dealt with 
by the lower appellate Court. (Das and Kulwant 
Sahay, //.) NAND LaL CHAUBE v. KESHO PRASAD 
Singh. 78 I. C. 593 = 1923 P. H. C. C. 339 = 

A. I. R. 1924 Pat. 245. 
—S. 99—Plea as to paramount title. 

-When the parlies to a mortgage suit allowed a 

matter of paramount title to go to trial without objec¬ 
tion, a reversal of the judgment of the first Court on. 
the ground that the issue was not properly triable in the 
action should not be allowed. There cannot be said to 
be a flaw in the matter of jurisdiction. At the most 
there is an undue or unnecessary extension oi the frame 
of Jhe litigation and the scope of the enquiry. 33 CaL 
425, Rel. on, ( Findlay , /. C.) BaLAJI v. PaNDU- 
RANG. 113 I. C. 884 = A. 1. R. 1928 Nag. 306. 

—S. 09—Power through agent. 

•A T o fraud , but a formal defect in presenting the. 


or jurisdiction—Appellate Court cannot interfere. 
{Sulaiman and Kendall , //.) GOWRI SHANKAR v. 
KESHAB Deo. 1141. C. 881 = 1929 A. L. J. 204 = 

„ A. I. R. 1929 All. 148. 

—S. 99 -Non joinder affecting merits. 

--When the meats of the case have been affected 

by the non-joinder of parties the section can have no 
application. (Cuming and Panto?i , //.) ABDUL 

Rahaman v. Salimannessa Bibi. 89 I. C. 121 = 

„ A. I. R. 1926 Cal. 416. 

—5.99—Non-joinder of party. 

Ejectment suit—Non-joinder is not fatal. {Cum¬ 
ing and Chakravarti , //.) BAIKUNTHA NaTH De v. 

Shaikh Hari. 921 . c.899 = 

A. I. R. 1926 Cal. 592. 

•Where a receiver was a party in the trial Court 

■ • t i ■ 


4 - — • —- - ^ » 

and had acquiesced in the order but was not made a 
party in appeal, 

TT 1 J .L j r . . . . | ~* ,v4 vc ly icttaun o. yy OI tne O. F 

Held, the; defect was not fatal where the order in ; Code was passed. {Dawson Miller,C . J. and Kul 

neal was m favour of thp rprpiv^r - t __ »\ t-*.... ^ nut¬ 


case to Court —99 applies. 

Where A, authorised by B to file an application in a 
Court, gave and signed the vakalatnamah in B's name 
as he himself was incompetent to file the application 
and B all the while accepted the authority given to the 
pleader by A , 

Held, A could not file the application himself, and 
the only way to file it was to engage a pleader. There¬ 
fore the power to file the application included power to 
give and sign vakalatnamah. The rule with regard to 
entering appearance and filing applications and with 
regard to the appointment of pleaders for that purpose 
are no doubt salutary rules and certain formalities have 
to be performed. The rules are more or less strict and 
they are made no doubt with a view to prevent fraud. 
But when it is clearly proved that no fraud has been 
committed and that what has been done, has been done 
with full knowledge and acquiescence of the party 
himself, it was never intended by these rules, where 
some mere formal matter has not been complied with 
or where there has been some irregularity in presenting 
the case before the Court and where such formality or 
irregularity in no way affects the merits of the case that 
that should be taken as a matter of vital importance 
and probably for this very reason S. 99 of the C. P. 


- --- W 111 

appeal was in favour of the receiver. {Oldfield and 
Venkatasubba Kao , JJ.) C. L. NAKASIMHAM v. N 

Hanumantharao naidu. 

70 I. c. 572= 1922 M. W. N. 717 = 

A. I. R. 1922 Mad. 439. 

—S. 99—Non-representation of minor. 

Non-representation of a minor by a guaidian in 
a suit is not a defect curable by S. 99. \Muker- 
jee, Ag.C. J. and Fletcher . /.) SURENDRA NATH 

Bose v. aghore Nath Bose. 62 1, c. 464 = 

25 C. W.N.525 = A. I. R. 1921 Cal. 534. 
—S. 99—Omission to frame issue. 

■If there is no issue framed on a question but 


want Sahay, J.) BANWARI RaI v. CHETHRU LAL 

Rai. 741. C. 1033 = 2 Pat. L.R. (Civ.) 174 = 

A. I. R. 1924 Pat. 114. 
—S. 99—Powers when not exercised. 

-Appellant’s case extremely weak—Court should. 

not interfere under S. 99 with irregular order. {Suhr a > 
wardy and Duval, JJ.) NlRANKA SaSHI ROY v. 
SWARGANATH BaNERJEE. 90 I. C. 121 = 

c ^ A. I. R. 1926 Cal. 95.. 

—S. 99—Remand when not proper. 

—--Where the judgment of the lower Court is based 

on inadmissible evidence, remand would be proper bulr 
where apart from the inadmissible evidence the Court is- 

• i • /i «« ■ ■ 


*u norfioc jj j ----- - -i -- —i Hum me niduiiu:>Muie eviaence tne L^ourt is< 

the parties have adduced evidence and discussed it ! mainly influenced by the absence of evidence on behali: 
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C. p. CODE, (1908), S. 99—Scope. 

of the defendant and the positive evidence of plaintiff’s 
witnesses it will serve no useful purpose to remand the 
case for a reconsideration of the evidence. 7 Cal. 293, 
Foil {Suhrawardy, /■) FaIJADDIN V. AGNI 

Kumar Sarma. 711. C. 300 = 

U A. I. R. 1924 Cal. 370. 

—S. 99—Scope. 

•S. 99 does not prevent the appellate Court from 


C. P. CODE, (1908), S. 99—What Is only an irregu¬ 
larity. 

merits of case-Formality of amendment was dispensed 
with. 18 Horn. L. R- 763, Dist. (Fawcett, Ag. C. J. 

an d \Iirza /.) CHANDIKAPRASAD v. SH1VAPPA. 

• 7 ’ J } H 3 I. C. 381 = 30 Bom. L. R. 1099 = 

A. X. R* 1928 Bom. 426. 

- Signing plaint is merely procedure. 

The signing of a plaint is merely a matter of proce- 


-.3. 99 does not prevent the appellate Court from , ^ and b a „ h defect therein is remediable at any stage of 

interfering on the ground of mtsjotnder or non-jomder eve „ in the app ellate Court, the reason being 

which affects the jurisdiction of the trial^ Court tha S t the omission to sign or verify n plaint rs not such 
(Reilly and Cornish, JJ.) AMIRCHAND NAGINDAS j & ^ can affec( {he merits „f the case and can be 

remedied under S. 99, C. P. Code. 22 All. 55 I 17 Cal. 
580 ; 40 All. 147 and A. I. R. 1923 Rang. 206, Ref. 

A plaint was signed by an agent of the plaintiff who 


&CO.». Raoji Bhai Mot I Bhai. 31ML W 757 = 

A. I. R. 1930 Mai. 714 = 58 M. L. J. 613. 

•Per Suhrawardy, /.—Question about the consti- 

.i • i ^ »» u/if !c nnt a nnf*st!On 


was not authorized to sign plaints. An objection being 
raised by defendants, the plaintiff gave his agent power 
to sign the plaint, and ratified the signature already made 
by him. The plaintiff was exempted from personal 

attendance in Court. . 

Held , that the agent’s signature by the plaintiff may 

be accepted as sufficient verification under O. 6, R. 14. 
{Jwala Prasad, J.) W. JOHNSTON v. RAMESHWAR 

SINGH BAHADUR. 104 X.C. 747 = 8 P. L. T. 820 = 

A. I. R. 1928 Pat. 51. 

-preliminary decree passed-^Order for making 

decree for sale absolute made but formal final decree not 
passed—Irregularity can be condoned under S. 99 if 
Court’s jurisdiction or merits of case are not affected 
and the terms of the decree are otherwise ascertainable. 
13 All 343 Rel. on. {Shah and Fawcett , //•) 

CHHAGANLAL V. JAYARAM. 100 I. C. 956 = 

51 Bom. 125 = 29 Bom. L. R. 107 = 

A. I. R. 1927 Bom. 131. 

_Failure to comply with the provisions of 0.32, 

n \ m Vnnlv an irregularity covered by S. 99 of the 

Hi i -• ■« 

[ c.) Shah MAHOMED*, the minor in any way, the P ro ^ ln S s are n0t Vltiated * 

(Stuart /.) SULTAN *. HARDHIYAN. 

88 I. C. 294 = 6 L. R-A. Civ. 323 — 

A. I. R. 1925 All. 548. 

When a decree is transferred to another Court 


tution of or the right to maintain a suit is not a question 
which arises in any proceeding in the suit and it is 
doubtful whether S. 99 applies to such a question. 
{Suhrawardy and Jack. JJ.) HRIDAY NATH \ D '\ ij 

akhil Chandra Roy. 49 C. L- J 

A. I. R. 1929 Cal. 445. 

—S. 99-Section when applicable. 

-Where owing to permission by a C ourt to sue 

the defendants jointly, plaintiff lost opportunity of 

bringing separate suits within time, 

Held , that S. 99 should be made applicable. {Dalai, 

/. C .) Mansa Din mannu Lai. Maharaj. 

83 1. C. 850 = 27 0. C. 35 = 
A. I. R. 1924 Oudh 337. 

•Failure of plaintiff to sign pleadings— No power 


of attorney given to agent—Object : on not raiser. 

S. 99 applies. (MacColl, J.) Ma NGWE KIN v. MA 

H me. 74I.C 100 = 1 Rang. 42 = 

A. I. R. 1923 Rang. 206. 

■Case not covered by K. 'll —Additional evidence 


taken—Merits not affected 
J. C . and Kemp , A. J . C .) 

Ramzan. 16 S. L. R. 17 = 661. C. 833 = 

A. I. R. 1921 Sind 155. 

—S. 99—View of Court as to onus wrong. 

•But decision not affected on merits—Appellate 

. _ _ ■ . # . i \ 


Court will not interfere—Appeal. {Kotval, A. /. ( •) 

Gowardhan Das v. R. s. Harlal Ramsukh. 

69 I. C. 541 = A. I. R. 1923 Nag. 62. 

—S. 99—Want of jurisdiction. 

-Jurisdiction, want of—Appellate Court will inter¬ 
fere although no miscarriage of justice is caused. A. L 
R. 1924 P. C. 95 : 5l Cal. 361, Rel. on. {Mnkerji, J.) 
Peyare Lal r. Ranke Lal. 95 IC. 406 = 

A.I.R. 1926 All. 650. j 

—S. 99—What is only an irregularity. 

-Omission to sign and to verify the plaint are 

mere irregularities within S. 99. 40 A!i. 147 ; 22 All. 55; 
20 All. 442 ; A.I R. 1925 All. 79 ; A.I.R. 1928 Pat. 51 
and A.I.R. 1929 Mad. 791, Foil. {Hilton, J.) DALELA 
v. M r. Chinti. A.I.R. 1930 Lah. 735. i 

-An application for the substitution of the name 

of the legal representative of a deceased can be made to 
the Court to which the decree has been transferred for 
execution and in any case if the application is not made 
to the Court passing the decree it is a mere^ irre¬ 
gularity which is covered by S. 99. 22 Cal. 558 ; 35 C al. 
1047, Foil.; 17 All. 431 ; 19 All. 337 and 28 Mad. 466. 
Not Foil. {Abdul Raoof and Fforde, JJ.) MT. 
Beg am Bibi *. Bulaqi Shah. 90 I. C. 1050 = 

26 P. L. R. 740 = A. I. R. 1926 Lah. 34. 

-In lower Court case treated under Dekkhan 

Agriculturists’ Relief Act—In appeal case not treated 
under that Act—Amendment of plaint not affecting 


- II UVII w — - T ” | . 

for execution and after the execution proceedings are 
started, the judgment-debtor dies and the Court of 
transfer brings on the record the legal representative of 
the judgment-debtor and the legal representative 
acquiesces in the procedure and puts forward objections 
in the Court of transfer without challenging its jurisdic¬ 
tion to hear the objections, but no application under 
S. 50, C. P. Code, is made to the Court which 
passed the decree, no case of want of jurisdiction 
will arise but there would be an irregularity of procedure 
curable under the provisions of S. 99 of the C. R Code. 

28 Mad. 466, Dist.; 55 I.C. 812; Foil., 22 Cal. DoS, Ref. 
to {Dalai, /. C. and IVazir Hasan, A. J. C.) KUER 
jang Bahadur r. Bank of Upper India, Ltd., 
Lucknow. 87 I. C. 21-12 0. L. J. 146 

2 O. W. N. 73 = 28 0. C.3S0 = 

| A. I. R. 1925 Oudh. 448. 

Where the power-of-attorney on the strength of 


which the suit was filed was not a general power of 
attorney within the meaning of the rule as framed by 
High Court for appearances within its jurisdiction. 

Held, that it is only an irregularity in the proceedings 
in the suit not affecting the merits of the case or the 
jurisdiction of the Court, and that there is no reason for 
disturbing the decree appealed from on that ground, 
i {Shah and Crump, JJ.) GANPATI NANA POWAR r. 
JlWANABAl KOM SUBANNA. 76 I. 0. 34 = 

24 Bom. L. R. 1302=47 Bom. 227= 

A. I. R. 1923 Bom. 44. 
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cC. P. CODE, (1908), S. 99—What is only an irregu- [ C. P. CODE, (1908), S. 100—Abandonment—When 
larity. contention barred. 


-Where the mother actually appeared as guardian 

■ad litem of her minor son and filed a compromise, 
agreeing to pay the decretal money within four months 
and the mortgagee agreed to exempt her from the costs 
-of the suit and the compromise was entered into with the 
leave of the Court, 

Held , from the fact that such sanction had been 
.granted it may be inferred that everything necessary 
had been done to have the minor properly represented 
by a guardian ad litem. Where the Court by its action 
has given its sanction to the appearance of a person as 
such a guardian, the absence of a formal order of ap¬ 
pointment is not necessarily fatal to the proceedings. 
Even omissions to serve the minors concerned or their 
mother personally are treated as mere irregularities 
•covered by S. 99 of the Code of Civil Procedure and 
not errors fatai to the suit. 30 Cal. 1021; 23 O. C. 396, 
Foil.; 28 All. 137; 16 O.C. 261, Dist. ( Kmhaiya Lai , J. \ 
C.) Mata Ghulam Singh z/. Sital Prasad. 

74 I. C 409 = 26 O. C. 113 = A.I.R. 1923 Oudh 206. 

-Defect of signature does not justify reversal of 

the decree. The mere fact that pleadings are not duly 
signed does not invalidate them. {Jwala Prasad and 
Ad ami. JJ.) RaJA BRAJA SUNDAR DEB z/. SlVA. 

kajan. 59 I. c. 282 = 1 Pat. L. T. 647 

S. 100. 

Abandonment. 

Acquiescence. 

Additional evidence. 

Admissibility of evidence. 

Adverse possession. 

Amendment. 

Ancestral property. 

Appreciation of evidence. 

Benami. 

Burden of proof. 

Concurrent finding. 

Consideration of evidence. 

Construction of documents. 

Costs. 

Court fee. 

Custom. ! 

Damages. | 

Defective judgment. 

Discretion. 

Easement. ! 

Error of law. j 

Binding of fact— See Question of fact. 

Fraud. 

Orounds. 

Inference from fact. 

Jurisdiction 


Procedure. 

1 Question of fact or finding of fact. 

Question of law. 

Religious endowment. 

Second Appeal. 

Sufficiency of evidence. 

Sustainability. 

Waiver. 

—S. 100—Abandonment. 

-Question as to abandonment is one of fact. {Ross 

and Kulwant Sakay, JJ.) PRATAP UDAI NATH v. 

Mahabir Sahu. 88 I. C. 1032 = 4 Pat. 838 = 

6 P. L. T. 500 = 1925 P. H. C. C. 320 = 

A. I. R. 1925 Pat. 741. 
—S. 100—Abandonment—Question of fact. 

-Abandonment is a question of fact. ( Mitter , 

/.) Aminaddin Sheikh v. Chandranath Sen. 

114 I. C. 153 = 48 C. L. J. 390 = 
A. I. R. 1929 Cal. 120. 
-Abandonment of a particular design of trade¬ 
mark depends on intention and is a question of fact. 
{Broadway and Jailal , JJ.) NOOR lLAHI MAQBUL 

Ilahi v. R. J. Wood & Co. 9 Lab. 487 = 

29 P. L. R. 615 = 113 I. C. 228 = 
A. I. R. 1928 Lab. 924. 

-The question as to whether there has been an 

abandonment of the land by the raiyat is primarily a 
question of fact depending upon a number of circum¬ 
stances to be proved in each case. {Chakravarti . J.) 

Sheikh Moharamdi v. Sheikh Asmat. 

911. C. 493 = A. I. R. 1926 Cal. 751. 

--Question of abandonment is one of fact. (C. C. 

G/iose and B. B. G/iose , J J.) SaraT CHANDRA Ma- 

jumdar v. Prasanna Kumar Gope. 

71 I.C. 304 = A. I. R. 1924 Cal. 366. 

-Abandonment is question of fact. ( Martitieau , 

J). Ahmed Yar v. Muhammad Ali. 

3 Lah. L.J. 445 = A. I. R. 1921 Lab. 162. 

—S. 100—Abandonment—Question of law. 

*—Question whether facts amount to abandonment 
is one of law. (Jailal , /.) MUHAMMAD DlN v. 

Khushi Muhammad. A. I. R. 1930 Lah. 215. 

inference from facts found as to whether there 
was abandonment or not is a question of law. ( B . B. 
Ghose and Garlick , JJ.) ASWAN I K.UMAR v. Har 
Kumar. 114 I. C. 482 = 32 C. W. N. 1111 = 

A. I. R. 1928 Cal. 891. 
The effectiveness of the abandonment in law on 
the facts found, although not raised in the memorandum 
of appeal can be allowed to be questioned in second 
appeal as it involves a pure question of law. {A^dul 
Raoof, J.) raja v. Salabat. 661. C. 935= 

3 Lah. L.J. 26 = A.I.R. 1921 Lab. 229. 


Legal necessity. 

Limitation. 

Marriage. 

Minority. 

Misconstruction of documents. 
Misjoinder. 

Misreading of evidence. 
Misreading of judgment. 

Mixed question of law and fact. 
Nature of tenancy. 

Negligence. 

New plea. 

^Notice. 

^Nuisance. 

Powers of Court. 

Precedent. 

Presumption. 


—S. 100 —Abandonment—When contention barred. 

Point abandoned before lower appellate Court 
Point though of law cannot be raised in second 
appeal. A.I.R. 1927 Oudh 37, Foil. {Raza and Pullan. 
JJ.) Abid Husain v. Ram Nidh. 

7 O.W.N. 523 = A.I.R. 1930 Oudh 268. 

When a person does not state in his grounds of 
j first appeal anything about marriage of A with B, he 
should not be allowed to urge in second appeal that the 
marriage took place and was valid. {Jackson. A. J. C.) 

Gulabchand v. Bhaiyalal. 119 I.C. 698 = 

A. I. R. 1929 Nag. 343. 
Finding, of facts not questioned in first appeal 
! cannot be raised in second appeal. {Brown, J.) 
j Maung Aung Ban v. Maung Nge. 

i A. I. R. 1929 Rang. 213. 

, The trial Court found that alienation of property 
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C. P. CODE, (1908), S. 100—Abandonment—When 
contention barred. 

made by a person on behalf of his minor brothers was 
beneficial to the minors. The finding was not seriously 
impugned in the lower appellate Court. 

Held* that such finding could not be assailed in 
second appeal. ( Shadi Lai, C. J. and Hiltcii , /.) 

I lam DIN v. BUTA. 120 I. C. 171 (Lah.). 

- Ananthakrishna A/yar, J. — Though a party 

ni ight not be bound by admissions made by his counsel 
on pure questions of law, yet on questions of fact, par¬ 
ties are bound by admissions made by their counsel 
whether the admissions be made in the course of the 
trial in the first Court or in the course of the hearing of 
the appeal l.efore the lower ‘appellate Court. 25 Mad. 
367 (P.C.), Kef. A pleader’s general powers in the 
conduct of an appeal include, in ordinary cases, the 
abandonment of an issue which in his discretion he 
thinks inadvisable to press and therefore an issue of 
fact abandoned by him in the lower appellate Court 

cannot be challenged in second appeal. {Beasley and 
Ananthakrishna Ayyar . //•) KOTAYY A r. SREE- 

ramulu. 1091. C. 178 = A.I.R. 1928 Mad. 900. 

-Contention given up in lower appellate Court 

cannot be raised in second appeal. {Baker, J. C.) 

NARAYAN v. BEHARILAL. 89I.C. 18- 

A. I. R. 1926 Nag. 160. 

_point adumbrated in plaint but no issue raised 

nor evidence led — Point cannot be raised. {Sulna- 
wardy and Dural , JJ.) GlRlSH CHANDRA CHOU- 
DHURY v. COPAL CHANDRA PODDAR. 

88 I. C. 477 = A. I. R- 1925 Cal. 1184. 

A question of fact which is abandoned before 


C. P. CODE, (1908), S. 100—Additional evidence. 

107 I. C. 622 = 23 N.L.R. 192 = 

A.I.R. 1928 Nag. 87. 

_S. 100 —Acquiescence—Question oi la w. 

-The question whether there has been a repre¬ 
sentation amounting to acquiescence or not is a question 
of fact. 17C.W.N. 833, Foil. {Greaves and M. N. 
Mnkerji , JJ.) BHAGWAN DaS BlSE s WAR NATH. 

100 I. C. 302 = 44 C. L. J. 434 = 
A. I. R. 1927 Cal. 220. 

-Acquiescence is not a question of fact but of 

legal inference from the facts found. 4 C. L. J. 198, 
Rel. on. {Kinkhede, Offg. A. J. C.) MURAR1LAL aj. 
BalkiSAN. 95 I.C. 636 = A.I.R. 1926 Nag. 416.. 
— The question as to whether in a case there has 
been acquiescence is not one of fact but of legal infer¬ 
ence from the facts found and therefore it is epen to be- 
considered in second appeal. {Mnkerji , J.) BANES- 
\var Bandopadhya v. Amui.ya Charan. 

82 I.C. 309 = A.I.R. 1925 Cal. 288:. 

--The findings of the lower Court are final upon 

the facts from which acquiescence might or might not 
be inferred. But acquiescence is not itself a question of 
fact, but of legal inference from the facts so found. 
{Hallifax, A.J.C.) SHANKER v. RANCUBAI. 

71 I.C. 942 = A.I R. 1924 Nag. 56. 

•-Acquiescence is not a question of fact but of 

legal inference from the facts found. Hence second 
appeal will lie on the question. {H alii fax, A. J. C.) 
RAMRATAN v. SHEODATTARAI. 73 I.C. 137 = 

A.I.R. 1921 Nag. 167. 

—S. 100—Additional evidence. 

Where an appellate Court admitted certain 


the lower appellate Court cannot be raised in second 
appeal. (A T eavc, A. J. C.) RAM NlDH v. JANKI. 

65 I. C. 387 = A.I.R. 1925 Oudh 510. j 

-Question of law considered by Trial Court but 1 

ignored in appeal—High Court must take notice of j 
such question. {Misra, A. J. C.) ASH RAF AL1 v. j 

Chandralpal Singh. 891. C.563= ; 

12 O.L.J. 382=2 0. W. N. 529 = 
A.I.R. 1925 Oudh 506. 

-Where probably advisedly a plea was given up 

in the first Court by the party, he cannot be allowed to 
set up the plea in the Court of second appeal. {Le 
Rossi gnol and Zaffer AH, JJ.) LAJJARAM v. SHAM- 
bhu Nath. 79 I.C. 462 = 5 Lah. L. J. 14 = 

A. I. R. 1923 Lah. 252. 

-An objection not taken in either of the lower 

Courts cannot be entertained as a ground of second 
appeal, the more so if the respondents have had no 
notion, in the memo of appeal that it would be urged, 
{Oldfield and Ramesam , JJ.) SUBRAMANIAN PATTAR 

v. K. U. Raman. 69 I.C. 363 = 16 M. L. W. 620 = 

31 M. L. T. 454 = A.I.R. 1922 Mad. 519 = 

44M.L.J. 596. 


documents in appeal but did not base its finding upon 
them, its finding of fact will not be interfered with in 
second appeal. (1912)M.W.N 821 ; (1921) P. H. C.C.. 
17 ; (1914) M. W. N. 795 and A. I. R. 1922 Cal. 185, 

Dist (Jackscn , J.) CH 1 NNAYYA v. MANGAMMA. 

92 I. C. 661 = A. I. R. 1926 Mad. 864. 

- Exercise of discretion. 

If an appellate Court before whom an application for 
admitting fresh evidence is made, exercises its discretion 
and refuses to admit fiesh evidence, the propriety of 
that order would not be a good ground for entertaining 
a second appeal. If however the lower appellate Court 
does not apply its mind to the question properly before 
it at all and feels that it is unable to admit fresh evid¬ 
ence because of some supposed insuperable difficulty in 
its way which, in fact, does not exist, then it cannot be 
said that the Court in the exercise of its discretion, has 
refused to admit fresh evidence and second appeal will 
lie. {Sulaitnan and Ryres. JJ.) BADRI DaS v. 
FIOSHIAR Singh. 86 I. C. 761 = 47 All. 412 = 

23 A. L. J. 193= 6 L. R. A. Civ. 85 = 

A. I. R. 1925 All. 288. 

New plea. 


Namboodri litigants cannot adduce evidence cf special 
A finding on a question of fact not put in issue usage varying Hindu Law, for the first time in second 
—.. - 1 . 1 ~ 1 — ' • • {Jackson, J.) T. M. Narayanan Nambu- 


J / 

can be contested in second appeal. {Shadi Lai and 
Martineau, JJ.) CHANDU LaI. v. LaKHMI CHAND 

Jowala DUT. 85 I. C. 92 = 6 Lah. L. J. 49 = 

A. I. R. 1921 Lah. 256.1 

—S 100 -Acquiescence. 

•The question of waiver, acquiescence or estoppel 

__L.* L _L -_•_1 I... il. IT * L r_ -a. 


sppea. . . . 

DRI V. K. Ravunni Nair. 84 I. C. 973 = 

20 M. L. W. 876 = 35 M. L. T. 127 = 
1924 M. W. N. 792 = A. I. R. 1925 Mad. 260 = 

47 M. L. J. 686. 

Where the first appellate Court issued a com- 


■ w 1 v ? «... - • - — 44- ------ a • 

is a question w hich can be examined by the High Court mission for the measurement of the plot in dispute and 
in second appeal. 21 All. 496 (P. C.), Ref. {Miller considered the report of the Commissioner along with 
and Mallik, JJ.) LaKSHMI CHARAN v. Nabedwip other evidence on record without stating reasons for 
Chandra. 116 I. C. 733=56 Cal. 201= ; admitting the additional evidence and gave a finding, 

A.I.R. 1929 Cal. 437. | Held, that the finding cannot be accepted as binding 

-Acquiescence for long period giving rise to pre- as it is partly based on inadmissible evidence. {GohuT 

sumption of grant is question of law. {Kinkhede , A. J. | Prasad, /.) KABUL v, KABOOT. SlNGH. 

C.) Rushi Bhiku v, Rushi Sheoram. i 791. C. 408 = A. I. R. 1923 All. 413.. 
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<f. P. CODE, (1908), S. 100 — Additional ev i- 
dence. 


--There is no precedent for allowing an appellant 

to lead evidence, which could have been led in the 
Court below in appeal. (Macleod, C. J. and Kanga , 

./.) Moti Chand Raoji v. Manekchand Ram- 
CHAND GOJAR. 77 I. C. 515 = 

A. I. R. 1922 Bom. 117. 
—S. 100—Admissibility of evidence. 

--Findings of fact arrived at on inadmissible evi¬ 
dence though clear are not final. (Tek Chand and 
Agha Haidar , //.) PRABH DAYAL v. RALLA RAM. 

31 P. L. R. 198 = A. I. R. 1930 Lah. 672. 
- —Objection to. 

Admissibility of document is a question of fact— 
-Objection to admissibility not taken in lower Courts 
cannot be taken in second appeal. (Cuming and B.B. 
■Chose, //). ALFOO v. BABURADI MlA. 

97 I.C. 414 (Cal.). 
-'The High Court will not :n second appeal inter¬ 
fere with the order of the Court rejecting admission of 
documents when no reason has been shown for their 
non-production at the time they were rejected. (Cuming 
■and Chakravarty, J J.) NRISINHA CHARAN NANDI 
v. BATASI DaSLU. 90 I. C. 602 = 

A. I. R. 1923 Cal. 108. 

-An erroneous omission to object to inadmissible 

evidence does not make it admissible. The omission to 
•take objection to the admissibility of a document be¬ 
comes fatal only in case where if the objection is taken 
in time, any defect in its admissibility can be cured and 
the document made admissible. In other cases objec¬ 
tion as to inadmissibility can be raised even in second 
appeal though it was not raised in the lower Courts. 19 
All. 76 (P. C.) Foil. (Suhrawardy and Cuming , JJ.) 

Chooni Lal Khemani v. Nilmadhab Barik. 

86 I. C. 734 = 41 C. L. J. 374 = 
A. I. R. 1925 Cal. 1034. 

--Where certain evidence was held inadmissible 

by a second appellate Court, but there were other pieces 
of evidence relating to the finding by the lower Court, 
the second appellate Court remanded the case for deci¬ 
sion on the other evidence, as it could not be sure that 
the lower Court was not influenced by the reception of 
the inadmissible evidence. A. I. R. 1922 Cal. 25l, Foil. 

(Suhrawardy and Cuming , /J.) CHOONI LAL KHE- 

mani v. Nilmadhab Barik. 861. C. 734 = 

41 C. L. J. 374= A. I. R. 1925 Cal. 1034. 

--Question of law dealing with the admissibility 

and the legal effect of evidence will not as a general 
rule be entertained in second appeal in the High Court 
if they have not been taken at least at the stage of the 
first appeal in the court below. (Heave and Daniels , //.) 

Radha Kishan v. Kedar Nath. 80 I. c. 874 = 

46 All. 815 = 22 A. L. J. 761 = 
5 L. R. A. Civ. 533= A. I. R. 1924 All. 845. 

-Questions of law dealing with the admissibility 

and the legal effect of evidence will not as a general rule 
be entertained in second appeal if they have not been 
taken at least at the stage of first appeal. (Wears, C. 
J. and Piggott, J.) SAT NaRAIN PraSAD v. Ram 
AUTAR. 78 I. C. 221 = 22 A. L. J. 153 = 

5L.R. A. Civ. 44 = A. I. R. 1924 AU. 709. 

-—A finding of fact can be challenged in second 

appeal, where the finding is vitiated by the fact that a 
document relied upon by the lower Court in support of 
its conclusion had not been proved according to the 
Evidence Act. (Shadi Lal , C. J. and Le Rossignol, J.) 

Sri Ram v. Mt. Chando. 80 I. C. 705 = 

6 L. L. J. 204 = A. I. R. 1924 Lah. 470. 
—When secondary evidence has once been admit¬ 
ted by the lower appellate Court, the High Court 


C. P. CODE, (1908), S 100—Adverse possession. 

sitting in second appeal cannot reject it. (Dalai, J 
C.) Bashiruddin Khan v. Mahadeo Singh. 

79 I. C. 663 = 27 O. C. 26 = 
11 O. L. J. 565 = A. I. R. 1924 Oudh. 306. 
■Refusal to admit document produced late is 
ground for second appeal. 12 C. W. N. 312, Foil. 
(AW, /.) JAGDIP PANDEY v . Ml'. TAIBUNNISSA. 

721. C. 397 = A. I. R. 1924 Pat. 208. 

--A though as ruled by the Judicial Committee in 

23 I. A. 100 an erroneous omission in the Trial Court 
to object to an admission which was irrelevant did not 
make it relevant and admissible in evidence, still as 
explained in 1 C. W. N. 530, an objection that a docu¬ 
ment that per se is not admissible in evidence, has been 
improperly admitted in evidence cannot be entertained 
in the Court of appeal. If the objection had been 
taken in the Trial Court, it might have been met and 
the proceedings regularised. ( Mookerjee , C. /. and 
Rankin, J.) S.AYARUDDIN AKONDA v. S.4MIRUDDIN 
AKONDA. 72 I. C. 985 = A.I. R. 1923 Cal. 378. 

■Error as to admissibility of evidence can be 
attacked in Second Appeal. (Mookerjee and Chotzner, 

//.) Tara Kumar Ghose v. Kumar arun 
Chandra Singh. 74 I. C. 383 = 36 C. L. J. 389 = 

„. A. I. R. 1923 Cal. 261. 

Finding of fact on inadmissible evidence can be 
attacked in Second Appeal. (Martineau, /.) Ram 

Lal v. Ghanasham Dass. 711 . c. 825 = 

. A.I.R. 1923 Lah. 150. 

inadmissible evidence which is at least material 
part of the basis of the finding, though it may not be 
the main part of it, renders remand necessary. The 
admission and consideration of improper evidence would 
not necessitate a remand if that evidence formed no more 
than a negligible part of the basis of the finding resting 

on it, because in that case it would be possible to say 
that the finding would undoubtedly be the same, even if 
the improper evidence were excluded. (Hallifax A J 
C.) Raoji v. Warlu. 77 j q 911 = 

18 N. L. R. 182 = A. I. R. 1923 Nag. 107. 

Finding of fact based on inadmissible evidence 
is bad—Evidence on record sufficient—High Court will 
itself arrive at findings. (Stuart, J.) SAKTOO Mal 
Gopal Chand. 66 j. c 313= 

_- .. f f J A. I. R. 1922 All. 439. 

binding of fact based partly on inadmissible evi¬ 
dence can be assailed in second appeal. 5 A. L. J. 410 
Rel. on. (Broadway and Abdul Qadir, //.) BaLWANT 

Singh v. Baldeo Singh. 64 i f qoq- 

2 Lah. 271 = A. I. R. 1921 Lah 9 119. 

- yyaiib-uL-arz rejected on erroneous view of law— 
High Court can interfere in second appeal. 4 O T I 
509 and 21 O. C. 334, Dist. (ZW,, A 
Swami Dayal v. Ram Das. 64 X. C 86 = 

24 O. C. 237 = A. I. R. 1921 Oudh 137. 
—S. 100 —Adverse possession. 

- Mixed question of law and fact. 

. The Question of adverse possession is a mixed ques¬ 
tion of law and fact and it is always open to the Court 
of second appeal to examine the facts established in the 
case and to determine for itself whether they are suffi¬ 
cient to establish in law the adverse possession which is 
claimed on the basis of those facts. A. I. R. 1917 P C 
33, Rel. on. (Misra, /.) BASHIR AHMED v. Par’ 
SHOTAM. 115 I. c. 440 = 6 O. w. N. 536 = 

A.I. R. 1929 Oudh 337. 

- -—Inference as to. 

The decision of adverse or exclusive possession based 
on an inference of facts is open to second appeal as a 
egal conclusion to be drawn or not. In fact the proper 
legal effect of a proved fact is essentially a question of 
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C. P. CODE, (1908), S. 100—Adverse possession. 

law. 19 Cal. 253 and A. I. R. 1918 P. C. 92, Foil. 

( Fa -/ Ah ami Chattcrji , //.) JAGEYANAND v. GlR- 
jaNANDA. 117 I. C. 644 = A. I. R. 1929 Pat. 690. 

- Practice. 

Adverse possession is a mixed question of fact and law 
and cannot be allowed to be pleaded for the first time 
in the appeal, as a decision on it cannot be arrived at 
without giving the parties an opportunity of placing on 
.Up record all facts relevant thereto. (Tekchand , /.) 

MaUI.U v. Beli Ram. 102 I. C. 476 = 

A. I. R. 1927 Lah. 522. 

._ Mixed question of law and fact. 

The question of adverse possession is a mixed question 
of law and fact, and in dealing with this question the 
appellate Coint has to consider the findings of fact arri¬ 
ved at by the lower appellate Court and then to see 
whether the inference which that Court has drawn from 
the-e facts was proper or not. (Suhrawardy and 
Makerii //.) SABITRI DASI V. NAPIAR CHAND. 

Mh 1 JJ 94 I.C. 38 = A. I. R. 1926 Cal. 881. 

Whether adverse possession has been established 


or not, is a question of law. (Addism. J.) HAKIM 

ali i Kartar Singh. 98 1. C. 161- 

27 p. L- R. 89 = A. I. R. 1926 Lah. 482. 

__q'he finding of the lower Court on the question of 

adverse possession is not conclusive in second appeal. 

(H'azir Hasan, A. J. C.) IKDRAFAI. S.KCH v THA- 
kuk Din Singh. 78 I. C. 895- 10 0. L. J. G46 

27 0. C. 77 = A. I. E. 1924 OudH266. 
_A finding that a house was occupied by the de¬ 
fendant’s father adversely to the plaintiff landlord for 
more than 12 years before suit is finding of fact. 41 
All. 669, Dist. (Ryvcs and Daniels , JJ.) BlSHESHAR 

Nath v. Abdul Wahid. 

75 I. C. 672 = A. I. R. 1923 All. 382. 

-A finding that a possession is adverse is not a 

question of fact but a matter of legal inference drawn 
from the facts found. (Hathfax, A. J. C .) MT. 

Munga v. Lachmi Prasad. 74 1. C. 51 = 

6 N. L. J. 70 = A. I. R. 1923 Nag. 65. 

-The question of adverse possession, is a mixed 

question of fact and law. 19 Cal. 253, Referred to 
(Chatterjee and Pi arson, JJ.) JOGENDR A NATH 

Mukerjee r. Rajendra Nath Bhaita Charjfe. 

68 I. C. 200 = 26 C. W N.890 = 

A T R 1922 Cal. 54. 


-The question of adverse possession is a mixed 

question of fact and law and is open in second appeal so 
far as it is a question of inference to be drawn from the 
facts found by the lower Court. 19 Cal. 253 P, C. Foil. 
20 C. 93 P.C.; 42 A. 152 P. C.; 24 Cal. 825 ; 21 B. 91 ; 
33 B. 712. Rel. on. (Makerfee, Ag. C. J. and Fletcher , 

/.) Balaram Guria v . Syama Char an Mandal. 

60 I. C. 298 = 33 C. L. J. 344. 

-Finding as to absence of adverse possession is one 

of fact. (Martincau , J.) MAHOMED AZIM KHAN v. 

Sultan Ahmed Khan. 4 L. L. J. 309 = 

A. I. R. 1921 Lah. 264. 

—S. 100 —Amendment of decree. 

-A point relating to an amendment of decree is not 

a point which can be urged in second appeal. (C, C. 
Ghose and B. D. Ghose, J J.) Kali Pada BOSE v. 
Fani Bhusan Roy. 701. C. 173 = 

A. I. R. 1924 Cal. 363. 

—S. 100—Ancestral property—rinding as to. 

-A finding as to the ancestral nature of certain 

property based upon mere conjectures and presumption 
is liable to be set aside in second appeal. A. I. R. 1924 
Lah. 465, Foil. (Broadway and Coldstream , JJ.) 
Nath a Singh v. Mohon Singh. 97 I. C. 241= 


C. P. CODE, (1908), S. 100 -Appreciation of evi¬ 
dence. 

8 Lah. 30 = 8 L. L. J. 486 = 27 P. L. R. 721 = 

0 lidU * A. I. R- 1926 Lah. 659.. 

■Self-acquisition— Throwing into common stock 


The question whether the self-acquired property of a 
member of a joint Hindu family has been thrown into 
the common stock or not is a question 

/.) ramaswami v. raiu. 1926] ® 6 ^ C n 1 ^ = 

A.I.R. 1926 Mad. 963 = 51 M.L.J. 167.. 

- Finding of fact—Title to sue—Punjab Courts- 

Whether the property in dispute is ancestral is a find¬ 
ing of fact. Whether the plaintiffs as the collaterals in 
the sixth degree are entitled to sue is a finding on custom 
and cannot be questioned in second appeal without the- 
production of the necessary certificate under the Punjab 
Courts Act. (Abdul Raoof , J.) MaULA DAD ALL. 

76 I. C. 147=5 L. L. J. 449 = 
A. I. R. 1924 Lah. 263.. 

- Finding of fact—No evidence. 

A decision cn the question on ancestral nature of land 
is one of fact, and ordinarily speaking such a finding, 
cannot be assailed in second appeal. But if the finding, 
has been arrived at on no evidence whatever on purely 
conjectural grounds such a finding can be gone into and 
examined by the High Court sitting in second appeal. 
47 C 107 ; 33 P. L. R. 1918, Relied on. (Broadway 
and Abdul Qadir, JJ.) MUNSHA SlNGH v. UTTAM 
Singh 64: 1. C. 428 = 4 Lah. L. J. 31 — 

A T -R 1Q99 T.nh RR 


_s. 100 —Appreciation of evidence. 

_Practice—Appellate Court—Finding of fact based 

on credibility of witnesses and demeanour—Unsuccess¬ 
ful party seeking to reverse decision has heavy burden 
to discharge— Burden net discharged but finding rever¬ 
sed Privy" Council restored—Trial Court’s findings.. 
Khoo Sit Hoh v. Lim Theart long , (1912) A. C. 325, 
Rel. on. (Lord Atkin.) SlTALAKSHMI AMMAL *.. 
Venkata Subrahmanian. 1231. C. 557 = 

f 34 C. W N. 593 = 32 Bom. L.R. 887 = 
1930 M. W. N. 544 = A. I. R. 1930 P. C. 170 = 

58 M. L. J. 629. 

_The finding of the lower appellate Court cannot 

be set aside merely on the ground that undue weight was 
laid on certain facts which it was proper to consider. 

(. Macnair , Offg. J. C.) SlTARAM DOMA. 

119 I. C. 674 = A. I. R. 1929 Nag. 270. 

-Extremely strong grounds are necessary for inter¬ 
fering with the finding of the trial Judge who heard the 
witnesses, that they were unworthy of belief. C Macnair , 

A J. C.) Narayan V. KHinvarAJ. 

116 I. C. 432 = A. I. R. 1929 Nag. 117- 

In second appeal the High C ourt cannot define the 
amount of weight to be attached to the e\idence.. 
(Suhrenvardy and Mukerjee, JJ.) PR 1 YAMBADA DeBI 

v. Priya Nath. 95 I. C. 334= 4S C. L. J. 327- 

30 C. W-.N. 826 = A. I. R. 1926 Cal. 822.. 
When the High Ccurt is called upon to disturb find¬ 
ings of fact based entirely upen oral evidence, it should 
feel seme hesitation before coming to a different con¬ 
clusion frenr that cf the Judge who heaid and saw* the 
witnesses deposing, especially when that course would 
involve giving credit to witnesses who have been dis¬ 
believed in the Court below, and when it involves 
accepting a story which, judged merely upon probabili¬ 
ties, sounds hard to accept. (Sfencer, Offg.C.J. and 
Viswanatha Sastri, J.) VENKATARANGA AlYAR 

Ramaswami Aiyar. 

93 I. C. 670 = 22 M. L. W. 786= 
A. I. E. 1926 Mad. 173- 
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C. P. CODE, (1908), S. 100—Appreciation of evi 
dence. 


C. P. CODE, (1908), S. 100—Burden of proof. 
SHAMAS din. 73 I. C. 756 = 


--It is not sufficient for the lower appellate Court 

when it reverses the findings of the trial Court to merely 
differ from it as regards appreciation of only the oral 
evidence. It ought to consider the evidentiary value of 
the several documents on record filed by the parties. If 
it does come to any conclusion by misappreciation of 
evidence such finding is not binding in second appeal. 
(A7 nkhade. A J. C .) YESHWANT v. DaULAT. 

89 I. C. 663 = A. I. R. 1926 Nag. 129. 

- Expert evidence. 

Where it was possible that the expert evidence given 
on both sides was true, 

Held , that the finding of the lower appellate Court 
could be considered afresh in second appeal. {Sulaiman 
and Milker ji, JJ.) MOHD. IBRAHIM v. MT. ALTAFAN. 

47 All. 243 = 22 A. L. J. 1045 = 
6 L. R. A. Civ. 55 = 83 I. C. 27 = 

A. I. R. 1925 All. 24. 

- IV 1 1 nesses—C re di hi li ty. 

Trial Court disbelieving witnesses with reference to 
certain statements—Appellate Court believing them as 
to other statements—No second aDpeai lies. {Dalai. 
J. C .) SANTU v. Tara. ' 85 I. C. 407 = 

A. I. R. 1925 Oudh 537. 

- Recitals in deeds. 

The question of weight and sufficiency to be attached 
to recitals in a deed as pieces of evidence is one of fact. 
44 Cal. 186 (P. C.) Ref. {IVazir Hasan , A. J.C.) 
Raja Amarpal Singh v. Mt. Chandrani. 

86 I. C- 743 = 12 O. L. J. 134 = 
A. I. R. 1925 Oudh 367. 

- Maps. 

The comparative weight to be attached to a “ Thak” 
map and a Revenue Survey map is only a question of 
fact on which the decision of the lower appellate Court 
should not be disturbed. (Suhrawardy and Chotzner , 
//.) Kali Prasanna Bahaduri r. Rani Hemanta 
KUMARI DEBI. 79 I. C. 1038 = 

A. I. R. 1924 Cal. 977. 

- Oral Evidence. 

Where the lower Courts believed the oral evidence 
produced on behalf of the plaintiff in preference to that 


A. I. R. 1923 Lah. 206.. 

-Where the High Court differed from the Lower 

Courts not only in the estimate of the evidence, but also 
with regard to the inferences derivable from documents 
produced in the case and other circumstances, their 
Lordships dealt with the case on its merits. {Mr. Ameer- 
ali.) J.AGDEO NARAIN SlNGH v. BaLDEO SlNGH. 

711. C. 984 = 1923 M. W. N. 361 = 
27 C. W. N. 925 = 3 P. L. T. 605 = 
49 1. A. 399 = 36 C. L. J. 499 = 
32 M. L. T. 1 = 2 Pat. 38 = 
A. I. R. 1922 P. C. 272 = 45 M. L. J. 460. 

- Effect of admission—Misappreciation of. 

The misconstruction of a document which is the 
foundation of a suit, is a question of law. but the mis¬ 
construction of a document which is alleged to contain 
an admission, that is to say, a misappreciation of the 
meaning and effect of an admission, is not a question of 
law, which can be raised in second appeal. The High 
Court cannot look at the evidence to decide if the 
evidence that remains after the improperly admitted 
evidence is rejected, is sufficient to uphold the finding of 
the court below. (Mocker}ee. Ag. C.J. and Fletcher, J.) 

Ujir Ali .Sirdar v. Shadhari Behara. 

68 I. C. 1003 = 35 C. L. J. 182 = 
A. I. R. 1922 Cal. 185. 

- Oral evidence. 

The weight to be attached to oral evidence is not a 
matter for second appeal. ( Daniels , J. C.) BHUDHAR 

Singh v. Bhikhan Singh. 65 I. C. 370 = 

8 0. L. J. 629 = A. I. R. 1921 Oudh 256. 

- Documents held irrelevant, but examined. 

Where the opinion of the lower appellate Court as 
regards the relevancy of documentary evidence is erro¬ 
neous, but it is nevertheless apparent that the evidence 
was examined and discussed and pronounced to be 
unreliable and insufficient, the High Court will not dis¬ 
cuss the value of the evidence in second appeal. ( Lind¬ 
say , /. C .) Sant Bakhsh v. Gajadhur Prasad. 

61 I. C. 781=8 0. L. J. 202 = 

A. I. R. 1921 Oudh 116. 

—S. 100—Benami. 


of the defendant on the question of possession even 
though the name of the plaintiff was not entered in the 
Khasra (revenue papers), 

Held , that it could not be said that the Court acted 
wrongly in believing it in preference to the conclusion 
to be drawn from the absence of the plaintiff’s name 
from the annual Khasras. (Dalai. J. C .) BHAIN 

Shankar Datt v. Mani Ram. 10 O. L. J. 643 = 

80 I. C. 457 = A. I. R. 1924 Oudh 265. 

- Documentary evide7ice. 

Weight to be attached to documentary evidence is a 
question of fact. The question whether a given docu¬ 
ment refers to the land in dispute is a question of fact. 
42 All. 152 P. C. and 29 All. 203, Dist. {Daniels. J.) 
S. Mohammad Ahmad v. Babu. 711, c. 762= 

A. I. R. 1923 All. 442. 

- Si gnat ure—Genui neness of. 

Genuineness of signature—Evidence Act, S. 45—Com¬ 
parison of handwriting—A finding based on comparison 
of signatures alone cannot be set aside in second appeal. 
11 M. L. T. 424, Foil. (Broadway and Moti Sagar, 
//.) Balak Ram v. Muhammad Said. 

77 I. C. 872 = 5 L. L. J. 530 = 
A. I. R. 1923 Lah. 695. 
- Misappreciation of the case. 

Finding of fact—First appellate Court misunderstand¬ 
ing the whole case—Re-hearing may be directed. 13 
I. C. 445 Foil. (Broadway. J.) QadIR Bakhsh v. 


-The question of benami is purely a finding of 

fact and cannot be challenged in second appeal. 
(IVazir Hasan and Pullan , JJ.) SURAJ NARAIN 

Singh v. Narbada Prasad. 5 O. W. N. 1122 = 

115 I. C. 99 = 4 Luck. 265 = 
A.I. R. 1929 Oudh 83. 

—S 100—Burden of proof. 

-Question of fact—Finality attaching to question 

of fact can be disturbed in second appeal if onus 
wrongly put on parties—C.P. Code, S. 103. A I.R. 1929 
P. C. 13, Rel. on. (Graham and Mitter , //.) 
Chainta Dasya v . Bhalku Das. 

51 C. L. J. 465 = A. I. R. 1930 Cal. 591. 

- Ignoring rule as to second appeal lies. 

W here the lower appellate court ignored the rule as to 
onus of proof in transactions entered into by parda- 
nashin ladies, held , that the High Court could interfere 
in second appeal and remand the case for fresh disposal.. 
(Graham and Mitter , JJ.) CHINTA DaSYA v. BHALKU 
Das. 51 C. L. J. 465 = A. I. R. 1930 Cal. 591.. 

-Burden thrown on wrong party—Finding of fact 

is not binding—Privy Council gave finding of fact.. 
(Lord Atkin.) PEDDI REDDI JOGI REDDI v. PANEM 
CHINNABI REDDI. 114 I. C. 5 = 

31 Bom. L. R. 264 = 56 I. A. 6 = 
33 C. W. N. 233 = 49 C. L. J. 98 = 
29 M. L. W. 86=52 Mad. 83 = 
1929 M. W. N. 43 = A. I. R. 1929 P. C. 13 =; 
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cC. P. CODE. (1908), S. 100 —Burden of proof. 

56M.LJ. 165. 

__ —Error of principle—Appeal lies. 

A decision based on an error of the principle as 
governing the question of onus will be set aside. (/ forth 

Z7cZUjJ.) the firm Gan pa Singh.nur 
AHAMaD - A. I. E. 1926 Lah. 653. 

-Onus 'wrongly placed. 

Where the plaintiff has not been prejudiced in any 

wav owing to the fact that the initial onus was wrongly 
■placed upon him, held . that no reason for interference 
is made out. {Shad, Lai , C. J. and Brash,’' /.) 

N AGIN A SINGH MOTA S.NGH ;i r ^ 

_The question of onus is one of law and so can 

be taken up in second appeal. {Broadway, /•) HAYAT 
.v. Ali Mohammad. 

A. I. R. 1924 Lah. 195. 

_I n order to maintain a contention ot fact in 

second appeal and even more so in an appeal under the 
Letters Patent, it would be incumbent on the person 
raising it to plead and to show from the record, that 
•documentary evidence establishing his contention of fact 
had either been disregarded by the Court of first appeal 

• or misinterpreted. {Piggott and Walsh , //.) MATHURA 

Prasad v. Rameshwar. 65 i. c. 

44 All. 169 = 19 A. L. J. 964 = 
A. I. R. 1922 All. 312. 

_Question as to onus of proof is one of law. 

C Broadway and Abdul Quadir, //.) GOIDIT SlNGH v. 

K A R A M DUD. 77 I. C. 246 = 4 L. L. J 1"- 

A. I. R. 1921 Lah. 199. 

-Question of onus of proof is one of law. {Broad¬ 
way and Wilber force, //.) GaNGA RAM v. RUL1A. 

64 I. C. 901 = 2 Lah. 249 = 106 P. L. R. 1921 = 

A. I. R. 1921 Lah. 128. 

-A correct appreciation by an Appellate Court of 

a direction of the Lower Court as to the burden of 
proof, and a consequent arriving at a finding of fact 
must be accepted in second appeal. {Sadasiva Aiyar 
and Spencer, J J.) SHANMUGA Ud.AYAR v. KaNDA- 
SAMI ASARL 59 I. C. 973 = 12 M. L. W. 170. 

-The question upon which party the onus of prov¬ 
ing any particular point lies, is undoubtedly a question 

• of law on which a second appeal lies. (Seott-Smith, J.) 

Mt. Niamat Bibi v. Mahomed Faiz. 

65 I. C. 745 (Lah.). 

—S. 100—Concurrent findings. 

-Concurrent findings of the Courts of India that 

defendants were in possession, through their agents, of 
lands the proprietary title of which was the plaintiff at 
the time of the institution of the suit, rendering O. 1, R. 
'8, inapplicable when supported by ample evidence will 
not be disturbed in second appeal. {Sir Lancelot 
Sanderson.) (MAHANT) BHAGWANPURI v. SECRE¬ 
TARY OF STATE. 34 C. W. N. 849 = 

A. I. R. 1930 P. C. 232. 
Where there exist concurrent findings of fact 


which support the judgment under appeal and there is 
evidence upon which these findings could have been 
reached, and there did not exist n the case any circum¬ 
stances which would justify reviewing these findings, the 
appellant’s case must be dealt with on the basis of 
these findings; Robins v. National Trust Co. (1927) A. 
C. 5l5, Foil. (Lord Tomlin.) MAFATLAL GaGALBAI v. 
Jiwanlal Girdhardas. 118 I. C. 263 = 

31 Bom. L. R. 1369 = 50 C. L. J. 336 = 
30 M. L. W. 825= A. I. R. 1929 P. C 205 = 

57 M. L. J. 594. 

-Privy Council—Concurrent finding is no finding 

•if based on error of law. {Viscount Dunedin.) POPE 


0. P. CODE, (1908), S. 100 -Consideration of evi¬ 
dence—Omission. 

Appliance Corporation v. Spanish River Pulp 
AND PAPER MIL ' A LTD ' a. I. E. 1929 P. 0 38. 

-Concurrent findings of two lower Courts preclude 

High Court from interfering in second appeal. {Ktn - 

khede, A. J. C.) KlSAN v. TUKARAM TlDKE. 

A. I. R. 1929 Nag. 180. 

- Documents—Effect of. 

Lower appellate Court forming its opinion on legal 
effect of some of the documents—Correctness of its 
opinion can be challenged in second appeal. ( Kinkhede , 

A. J. C.) Deobia v. Raja Janardhan. 

11N.L. J. 21=1111. C. 488 = 

A. I. R. 1928 Nag. 153. 

-Concurrent finding cannot be impugned. ( Raza , 

j.) bijrang Singh v. Mt. Abadan. 96 I. C. 283. 

- Perverse findings. 

Ordinarily it is not possible on second appeal to go 
behind concurrent findings of fact, but where not only 
the findings are perverse in the sense that they were 
opposed to the weight of the oral evidence, but that it 
was due to the fact that the trial Court wholly ignored 
the entry in certain document, whilst the first Appellate 
Court entirely failed to realise its probative value, the 
High Court set aside the concurrent findings of fact. 
{Pratt, J.) MAUNG HLAMY v. MAUNG CHIT SU. 

V *76 1.0.449 = 1 Rang. 135 = 

A. I. R. 1923 Rang. 196. 

—S. 100 —Consideration of evidence—Conjectures. 

_Decision arrived at by ignoring oral evidence 

entirely proceeding on conjectures and relying on in¬ 
admissible evidence can be reversed. ( Johnstone , /.) 

Sher Singh v. Thakur Singh. 

124 I. 0. 337 = A. I. R. 1930 Lah. 150. 

-Where the conclusion of the lower appellate 

Court was arrived at, partly on a series of theories and 
assumptions, and partly due to his failure to realize the 
evidential value of certain document, the findings of 
fact are open to challenge in second appeal. ( Findlay, /. 

C ) Pandurang Sheo Ram v. Sambhaji. 

99 I. c. 1046= A. I. R. 1927 Nag. 392. 

_g. 100—Consideration of evidence—Interference. 

--—Where the lower Courts arrive at a finding when 

theie is no evidence on the point, there is an obvious 
error of law which vitiates the judgment. The High 
Court can admit an appeal and is not confined to a con¬ 
sideration of the particular error which vitiates the judg¬ 
ment but the whole case is open for consideration. 

{Chari, J.) MA Sa 7'. MA SEIN Nl. 

7 Rang. 751 = A. I. R. 1929 Rang. 257. 

-A finding of fact based on legally admissible evi¬ 
dence after due consideration thereof cannot be inter¬ 
fered with by the High Court in second appeal. {Broad- 
way and Campbell , //•) BaSHESHAR NATH v. MEHR 

Chand. 79 I. C. 440 = A. I. R. 1923 Lab. 21. 

"Where the finding of an Appellate Court is based 
on evidence which is inadmissible, the High Court will 
interfere. {Tudball and Stuart, JJ-) SRI THAKURJl i’. 
IIIRDE NARAIN. 63 I. C. 811 (All.). 

A finding of fact can be challenged in second 


appeal where the lower appellate Court has held that 
there is no evidence at all concerning a point while in 
fact there is such evidence. {Chatteejec and Pearson, 
//.) RAJESWARI DASI V. PUI.IN BEHARI. 

25 C. W.N. 881 = 62 I. C. 647 = 

A. I. R. 1921 Cal. 71. 

—S. 100—Consideration of evidence—Omission. 

- Finding based only on part of evidence legally on 
record is not legal and binding in appeal. {Tek CAasta, 

/.) Ghanga Lal v. Gian Chand. 112 I. 0.385= 
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€. P. CODE, (1908), S. 100 —Consideration of evi¬ 
dence—Omission. 

A. I. R. 1929 Lab. 145. 

•Question regarding a person being a Karnavan 


Previous judgment mentioning him as such—Failure of 
trial Court to take that judgment into consideration— 
Decision is vitiated and can be interfered within second 
appeal. (Srinivasa Ayyangar, /.) NARAYANAN NAIR 

v, Paru AMMA. 27 M. L W. 827 = 110 I. C. 593 = 

A. I. R. 1928 Mad. 826 = 54 M. L. J. 600. 

-Where the first appellate Court has omitted to 


notice mateiial circumstances and the evidence in the 
case and has misdirected itself. 

Held, that the High Court in second appeal can direct 
the case to be re-heard. (/ Caller, /.) VyaSA RAYAR v. 
SubbarayaR. 100 I. C. 306 = A. I. R. 1927 Mad. 493. 

-Findings of fact arrived at by the Court of first 

appeal should not be interfered with by the Court of 
second appeal merely on the ground that, on the evi¬ 
dence adduced in the case, it would have taken a diffe¬ 
rent view from that taken by the Court of first appeal. 
They can, however, be held to be not binding as valid 
findings of fact if the Court of first appeal has omitted 
to take into consideration the most important evidence 
in the case or has taken an erroneous view of law in 
deciding the case, or has looked at the case from an 
erroneous point of view or where it has not arrived at 
that finding of fact after a fair, honest and full consider¬ 
ation of the evidence on the record. ( Misra , /.) HARI 
Kishen v. Raghubar Dayal. 971. C. 853 = 

1 Luck. 489 = 3 0. W. N. 645=13 O. L. J. 696 = 

A. I. R. 1926 Oudh 578. 

-Finding of fact can be set aside when lower 

Court has not considered whole of evidence or finding is 
not reasonably deducible from the evidence. 174 P.L.R. 
1914 and 48 I.C. 742, Foil. ( Moti Sagar, J.) NaGINA 
Singh v. Jiwan Singh. 79 1. C. 107 = 

A. I. R. 1925 Lah. 87. 

•A finding on a question of fact would be binding 


w u 

if based on a proper consideration of all the material 
evidence otherwise the finding can be reversed. ( Kuma - 
raswami Sastri and Waller, J J.) SECY. OF STATE v. 
Nandarpa SHETTY. 86 I. C. 919 = 21 M.L. W. 227 = 

A. I. R. 1925 Mad. 447. 


-Finding without weighing evidence is not binding. 

{Dalai, J. C .) MT. MAHARAJA v . BaJRANG BaLI. 

87 I. C. 1040 = A. I. R. 1925 Oudh 747. 

-The weight to be given to one particular piece of 

evidence is a question for the Court which deals with 
the facts, and the omission to refer to a particular piece 
of evidence in the judgment is not a sufficient ground for 
setting aside a finding. {Daniels, J. C.) Shiva PraSad 
v. Lal Baksh Singh. 88 I. c. 490 = 

A. I. R. 1925 Oudh 691. 

-Where the evidence in a case has not been viewed 

as required by law, a point of law is raised and the 
question can be gone into in second aopeal. {Dalai, /. 
C.) Zahid ALI V. MT. Sahir Banu. 86 I. C. 101 = 

12 0. L. J. 130 = 2 O. W. N. 10 = 
A. I. R. 1925 Oudh 384. 

-Where the first appellate Court omitted to note a 

very important document on record, its finding cannot 
be considered final. 33 A. 799, Dist. {Gokul Prasad, J .) 
Tika Ram v . Duba Shib Lal. 71 I. C. 992 = 

A. I. R. 1923 All. 401. 

-Where a finding of fact is arrived at upon no 

evidence, the finding is liable to be set aside in second 
appeal. A finding of fact to be binding on a Court of 
second appeal must l)e a judicial decision reached on a 
consideration of the whole of the evidence, and where it 
appears that all available evidence has not been considered 

D. D.—VOL. 1—105 


C. P. CODE, (1908), S. 100—Construction of docu¬ 
ment—Finality. 

the High Court will interfere and should interfere 
in second appeal. {Broadway and Moti Sagar, J/.) 

Mausa Ram Gordhan Das o. Mangal Sain Duni 
Chand. 65 I. C. 497 = A. I. R. 1922 Lah. 149. 

-Where there are circumstances showing that the 

evidence on record has not been assessed at its true value 
and various important factors to be taken into consi¬ 
deration while appraising that evidence have not been 
considered the High Court would interfere. (Prideaux, 

A.J.C.) Lal singh v. parasram. 68 I. c. 332 = 

A. I. R. 1922 Nag. 226. 

-Failure of the appellate Court to consider evi¬ 
dence relied on by the trial Court is an error of law. 
{Coutts and Das, //.) MT. SONEKUAR v. B.AIDYaN \TH 
SahAY. 3 Pat. L. T. 483 = A. I. R. 1922 Pat. 562. 

-Second appeal—Finding of fact—Whole evidence 

not considered—Finding is not binding. {Coutts and 

Das, //.) Girji Prasad v. Jugal Kishore. 

70 I. C. 853 = A. I. R. 1922 Pat. 503. 

-Where the judgment of the court below is not 

satisfactory and the court has not come to a finding on 
a consideration of the whole evidence on the point,* the 
case should be remanded for a re-hearing. {Suhrawardy 
and Cuming, //.) ISAP ALI v. SATIS CHANDRA ROY 

65 I. C. 504 (Cal.)*. 

-Lower Court not considering oral evidence at all 

and confining itself to documentary evidence—Findings 
of fact can be attacked. {Dawson Miller, C. J. and 

Mullick, J.) Bankhandi R.AI v. Kishori Mandal 

611. C. 102 = 6 P.L. J. 72 = 2 P. L T 17 = 

1921 P. H. C. C. 113 = A. I. R. 1921 Pat. 18. 

S. 100—Construction of Documents. 

Double interpretation. 

Finality. 

Intention. 

Legal effect. 

Matter of law. 

Meaning of words. 

Misconstruction. 

Nature of transaction. 

Question of fact. 

Question of law. 

Sufficiency of evidence. 

What is not. 

Wrong interpretation. 

—S. 100 —Construction of documents—Double in¬ 
terpretation. 

-Where there are two possible interpretations of 

terms or expressions in a deed or document and the 
Courts below have adopted one of the interpretations, 
High Court is not justified in refusing to accept that 
interpretation in second appeal : 46 I. C. 794 and 
A. I. R. 1923 Lah. 239, Rel. on. {Bhide, /.) ABDUL 
Latif v. RAHMUTULLAH. 123 I. C. 533 = 

A. I. R. 1930 Lah. 139. 
-Inferences of lower Court from documents can¬ 
not be questioned in second appeal though the High 
Court differs from inferences of the appellate Court. 
{Wazir Hasan, A. J. C.) MT. SlTALA v. RAM BHU- 
KHAN. 85 I.C. 967 = A. I. R. 1925 Oudh 611. 

-Reading of words in deed in one of two possible 

ways is a point of fact and no second appeal lies. 
{Scott-Smith and Abdul Qadir, //.) NlGAHIA Ram v. 
BHAGU Mal. 65 I.C. 580 = A. I. R. 1922 Lah. 240. 

—S. 100—Construction of document—Finality. 

-Interpretation of document not being document 

of title is for Court of first appeal, and High Court 
cannot upset its decision in second appeal. {Dalip 

Singh, /.) Allah Ditta v. Khuda Baksh. 
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c. P. CODE, (1908), S. 100— Construction of docu¬ 
ment—Finality. 

A. I. R. 1930 Lah. 691. 

•The findings based upon construction of or infer- 

* 11 o « i _ Ka 


ences drawn from the documentary evidence, cannot be 
questioned in second appeal. (Rasa, /•) . 

PANDE PROGDAT PANDE. ^ 18 . 

_Findings based upon the construction of or infer¬ 
ences drawn from documentary evidence cannot be 

questioned in second appeal : C/ia f* a / 

Submarine Telegraph Company, Ltd. (1891) 1 Q.H. /V 
and A. I. R. 1923 P. C. 187, Foil (Stuart, C /.and 
Rasa , /.) BADRI Singh v. Bam Bahadur Singh. 

100 I.C. 631 = 4 O. w. N. 165 = 
A. I. R. 1927 Oudh 541. 

-Where documents which are mere pieces of 

evidence are considered by the lower appellate Court in 
determining questions of facts, findings based on con¬ 
structions of, or inferences drawn from, such document¬ 
ary evidence cannot be questioned in second appeal: 
A.I.R. 1923 P. C. 187, Foil. (Waur Hasan and 
Rasa, JJ.) CHANDIKA SINGH v. BlTHAL DaS. 

99 I. C. 183 = 3 O. W. N. Sup. 277. 


—S. 100—Construction of document—Intention. 

-It is not open to a Court in second appeal to 

re assess the considerations which led the lower Courts 

to a particular conclusion as regards the intention of 

parties to a contract. ( Curgcnrcn , /.) RAMAYYA 

CHETTI v. MANNARU CHE1TI. 

A. I. R. 1930 Mad. 590. 

-S. 100—Construction of document — Legal 
effect. 

-Question whether the terms contained in a corres¬ 
pondence amount to binding contract between the 
writers is one of law. Chevclcy v. Fuller, 13 C. P. 122, 
Ref. (C. C. Chose and Page , //.) CURRLMBHOY & 
CO. v. L. A. GREET. 123 I. C. 250 = 

50 C. L. J. 208 = 57 Cal. 170 = 
A. I. R. 1930 Cal. 113. 

-A question of fact founded upon the effect of a 

series of documents or of one document quite apart from 
any difficulties of construction treating the documents 
as being narratives of events recorded in them cannot 
be challenged in second appeal. If, however, the ques¬ 
tion is concerning the construction of the documents 
which are transfers, and which are tendered to prove 
legal rights, then the finding of fact can be challenged 
in second appeal. A. I. R. 1923 P. C. 187 (P. C.), 
Foil. (/Hears, C. J. and King, J.) GOSA1N v. 
PURAN Singh. 95 I. C. 582 = 48 All. 588 = 

24 A. L. J. 700 = A. I. R. 1926 All. 542. 

-A finding of fact based on the view taken by the 

Court as to the legal effect of a document is open to 
question in second appeal. (Stuart and Boys, JJ.) 

Meharban Singh v. Pannalal. 891. u. 617 = 

23 A. L. J. 869 =6 L R. A. Civ. 399 = 

A.I.R. 1926 All. 75. 

-Deed—Construction—Question was held to be 

one of law. (Maung Gya, J.) ABDUL RAHIM r. 
MAHOMMED CASSIM. 88 I. C. 314 = 


4 Bur. L. J. 27 = A. I. R. 1925 Rang. 255. 
—S. 100—Construction of documents—Matter of 
law. 


-Construction of documents is a matter of law 

which a Court in second appeal can properly go into. 
(Mirza and Patkar, J J.) OlRDHARLAL MANSUKHBAl 
Gandhi v. Kapadvanj Municipality. 

32 Bom. L. R. 610 = A. I. R. 1930 Bom. 317. 
—S. 100—Construction of document—Meaning of 
words. 

-What the Commissioners resolved to do at their 


C. P. CODE, (1908), S. 100 —Construction of docu¬ 
ment—Misconstruction. 

meeting, and what they meant in their resolution by the- 
expression “assessment,” is a question of fact. It can¬ 
not be said that the determination of the point depends 
on the construction of any document. The point 
depends on the record of the proceedings of the Commis¬ 
sioners. The meaning of his words is a question of fact 
in all cases. The effect of the words is a question of 
law. (Cuming and B. B. Ghose, JJ.) BHUBAN 
Mohan v. Dacca Municipality. 941. C. 231 = 

53 Cal. 453 = 30 C. W. N. 405 = 44 C. L. J. 275 = 

A. I. R. 1926 Cal. 607. 

-Construction of document includes two things, 

namely, meaning of words, and its legal effect—The 
former is a question of fact and the latter one of law. 
A.I.R. 1923 Lah. 626, Foil. (Addison, J.) DEVI 
CHAND V. Jai ChaND. 90 I. C. 1047 = 

26 P.L.R. 605 = A. I. R. 1926 Lah. 21- 
-Meaning of a term in common language is a ques¬ 
tion of fact, but the effect in a document of the use of 
the term is one of law and challangeable in second 
appeal. Chatemy v. Brazilian Submarine Telegraph 
Company, Limited, (1891) 1 Q. B. 79, Foil. ; A. I. R. 
1923 All. 337, Dist. (Ashworth, J.) SlTLA BaKHSH 
Singh v. Gulab Singh. 931, c. 927 = 

13 O. L. J. 565 = 3 O. W. N. 213 = 

A. I. R. 1926 Oudh 260. 

-If extrinsic evidence is necessary and therefore 

admis?ible to determine the meaning of the words used 
in a document the construction of the document is a 
question of fact, which cannot be re agitated in second 
appeal. But if the question is one of construction of the 
document upon the document itself, then it is a question 
of law which can be considered in second appeal. 

( Greaves and Graham, JJ.) PRASANNA KUMAR RAY 
v. ARUN Chandra Singha. 85 1. C. 693 = 

29C.W. N. 353 = A. I. R. 1925 Cal. 656. 

- Meaning of words is question of fact and their 

legal effect is question of law. 66 L. T. 739, Foil. 
(Jlfoti Sagar, J.) SHANKAR DAS V. MANSA RAM. 

78 I. C. 36 = A. I. R. 1925 Lah. 150. 

-The meaning of words is a question of fact in all 

cases; the effect of the words is a question of law. 
Chatenay v. Brazilian Submarine Telegraph Co., Lhl. y 
(1891) 1 Q. B. 79. Foil. (Stuart, J.) BADRI PRASAD 
v. Raj Kunwar. 

75 I. C. 686 = A. I.R. 1923 All. 337. 

-Meaning of words is * question of fact and effect 

of words is one of law. (1891) 1 Q. B. 79, Foil. A 
second appeal is not admissible merely because some 
portion of the evidence is in writing of which the mean¬ 
ing has been mistaken by the lower appellate Court. 
(Campbell and Moti Sagar, JJ.) D.AL SlNGH 
PLUIMAN. 80 I. C. 264 = A. I. R. 1923 Lah. 626. 

—S. 100—Construction of document—Misconstruc¬ 
tion. 

- -Interpretation of settlement record is a question 

of fact. 

The interpretation of an obscure settlement record is- 
a question of fact. “ The mere fact that a writing has 
to be read and understood in order to determine the 
answer to the question, does not of itself make the ques¬ 
tion one of law”. 55 I. A. 380; 56 M. L. J. 1 (P. C.), 
Foil. The High Court has no jurisdiction to entertain 
a second appeal on the ground of an erroneous finding 
of fact, however gross or inexcusable the error may be. 
52 M. 538 = 57 M. L. J. 64 (P. C.), Foil, (Mukerji and 
Ben net, JJ.') G.ANGA BAKSH t\ SH1BBA. 

1241. C. 26. 

-A special appeal does not lie because some por¬ 
tion of the evidence may be in writing and the Judge 
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C. P. CODE, (1908), S. 100—Construction of docu¬ 
ment—Misconstruction. 

makes a mistake as to the meaning of it. For instance 
a writing supposed to contain an admission may be put 
in as part of the evidence but a mistake in its meaning 
is not a misconstruction of a document upon which the 
special appeal will lie, if it is connected with other 
evidence affecting its construction. 19 W. R. 222, Foil. 
The misconstruction of a document which is the founda¬ 
tion of the suit, which is in the nature of a contract or a 
document of title is allowed to be a ground for a second 
appeal. ( Mookerjee and Cholzner , //.) Pran 

Kishoke Tarafdar v. Saroda PROSAD Pakrasi. 

72 I. C. 55 = 37 C. L. J. 580 = 
A. I. R. 1923 Cal. 358. 

--Misreading of documents not of title is no point 

of law. (Das, /.) MAHABIR MlSSER v. MT. ASO 
Kuer. 67 I. C. 435 = A. I. R. 1923 Pat. 154. 

—S. 100—Construction of document—Nature of 
transaction. 

Question whether sale-deed is meant to be joint 
transaction making vendees jointly liable or is really 
several transactions making each vendee responsible for 
his share is a question of fact depending upon intention 
of parties—Contract Act, S. 43. In each case the point 
has to be determined by a reference to the sale-deed and 
any evidence of surrounding circumstances as to the 
intention of the parties. 6 P. R. 1914 ; 66 I. C. 466; 48 
P. R. 1907 ; 6 P. R. 1909; A. I. R. 1928 Lah. 572; 19 
All. 148; 8 All. 462 and A. I. R. 1924 Lah. 431, Ref. 
(Zafar AH and Dalip Singh, JJ.) SHAM LAL v. 

Gurbachan Singh. 123 I. C. 283= 

31 P. L. R. 201 = A. I. R. 1930 Lah. 806. 

-A finding that a deed which is ostensibly one of 

gift is in reality a sale, is a finding of fact and as such 
cannot be challenged in second appeal. ( Snlaiman and 
Pullan, JJ.) MT. MOHMUDA BlBI v. ABDUL HAMID. 

120 I. C. 557. 

—-The question as to whether, having regard to the 

terms of a promissory-no^e, any personal liability has been 
undertaken by the executant is a pure question of law to 
be decided with reference to the terms of promissory- 
note. ( C. C. G hose and Buckland, J J.) SHYAM SUN- 
DAR v. TlTAGHUR PAPER MILLS Co., LTD. 

106 I. C. 848 = 46 C. L. J. 566 = 32 C. W. N. 125 = 

A. I. R. 1928 Cal. 123. 

-Where the question whether the transaction was 

a mortgage or sale does not depend merely upon the 
construction of the terms of the document but also upon 
the surrounding circumstances, the question is one of 
fact and not of law and so no second appeal is com¬ 
petent. 16 P. R. 1907; 36 P. R 1899 and 120 P. L. R. 
1916, Foil.; 45 P. R. 1895, not Foil. ; 19 P. R. 1905, 
Dist. ( Bhide , J.) Gul Mahamwad KHAN v. 
Sheikh Gulam dastgir. 1101 . c. 428 = 

A. I. R. 1928 Lah. 667. 

-The question whether any particular stipulation is 

only by way of compensation or by way of penalty 
depends upon the construction of the particular document 
or contract and on the circumstances of each case. 

( Srinivasa Aiyangar , /.) RAMALINGA v. MEENAKSHI- 
SUNDARAM. 85 I. c. 261 = 21 M. L. W. 54 = 

A. I. R. 1925 Mad. 177 = 47 M. L. J. 833. 

-Whether an entry in the wajib-ul-arz is a record 

of an alleged custom or of a contract being a question of 
the construction of a document is a question of law 
which must be entertained in second appeal. ( Cutning, 
A. J. C.) ram Kumar v. Har Prasad. 

76 L C. 1021 = A. I. R. 1925 Oudh 64. 

s.100—Construction of document—Question of 

fact. 

-The conclusions of Courts that the stipulation as 


C. P. CODE. (1908), S. 100—Construction of docu- 
' ment—Question of fact. 

to further security was a condition precedent to the liabi¬ 
lity of a particular person are conclusions of fact and 
I cannot be called matters of law as being a legal con¬ 
struction put upon agreed words. ( Viscouni Sumner.) 
Md. ALI MAMOOJEEr. W. S. G. Harve. 

1151 C. 722 = 31 Bom. L. R 700 = 
33 C. W. N. 675 = 29 M. L. W. 445 = 

A. I. R. 1929 P. C. 63. 

-The question whether a certain sum was paid 

before a certain date, or then remained unpaid, is in 
itself a mere question of fact. The question what it was 
paid for, if it was paid at all, is prima facie a question 
of fact also. This is equally so whether an oral state¬ 
ment or a written record was made about it or whether 
an inference has to be drawn from the circumstances of 
the payment. It is only when the legal obligation as to 
the date of payment is brought into question that the 
question becomes one of law at all. Again, the mere fact 
that a writing has to be read and understood in order to 
determine the answer to the question does not of itself 
make the question one of law. Entries in books of 
account are in themselves only narratives of monetary 
transactions, expressed by arranging figures in a parti¬ 
cular way for the purpose of showing the result of a series 
of payments and receipts or other similar transactions. 
Therefore, the question as to the proper construction to 
be put upon the entries in a jama wasil baki, though the 
meaning of some of the entries is found to be a matter of 
some difficulty, is not a question of law. The facts 
stated in the jama wasil bakis are materials from which, 
when their purport is gathered, the inference of fact is 
finally to be drawn, namely, whether or not certain and 
sufficient payments had been made and made in time. 
Errors in those accounts, and obscurity in the mode of 
keeping them and of posting the amounts mentioned, are 
no more than similar errors and obscurities would be in 
oral testimony, and present the same difficulties in draw¬ 
ing a conclusion, but that conclusion, when once it is 
arrived at, is one of fact and no question arises of legal 
problems turning on the construction of legal instru¬ 
ments. A. I. R. 1919 P. C. 60, Dist. ( Viscount 
Sumner.) NARENDRA Nath DATTA v. AbDUL 

Hak1m * 111 I. C. 288 = 55 I. A. 380 = 

48 C. L. J. 557 = 28 M. L. W. 847 = 

A. I. R. 1928 P. C. 243 = 56 M. L. J. 1. 

~ Though it is quite true that the mere interpreta¬ 
tion of a document standing by itself is rarely, if ever, 
a question of fact, it is equally true that where a docu¬ 
ment leaves part of the subject-matter ambiguous, evi¬ 
dence may be given on both sides to remove the ambi¬ 
guity and then the interpretation thereof becomes a ques¬ 
tion of fact. (Walsh and Kendall, JJ.) PUTTULAL 

v. Ramchandar. 103 I. C. 265 = 

A. I. R. 1927 All. 689. 

The question of the construction of documentary 
evidence, apart from the construction of a document of 
title which is the foundation of a claim, is one of fact 
and not of law and cannot be agitated in second appeal. 

A. I. R. 1925 All. 39. Foil. ( Addison, J.) Devi 
ChaND v. Jai Chand. 901.0.1047 = 

26 P. L. R. 605 = A. I. R. 1926 Lah. 21. 

-- Landlord and tenant— Fecord-of-rights des.ri - 

buig da hi yak as abwab—Court looking into collection 
papers and holding entry to be wrong—Finding is one 
of fact. 

An entry in the record-of-rights classed the landlord’s 
claim on account of dahiyak as an abwab. The lower 
appellate Court looked at the zamindari collection papers 
for many years and came to the conclusion that the pre¬ 
sumption attaching to the record-of-rights had been 
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C. P. CODE, ( 1908 ), S. 100 -Construction of docu¬ 
ment—Question of fact. 

, .. 1 »,\ that the charge on account of dahiyak was 

sns ss —■«- t - 

a "Xw Ct that the finding of the lower appellate Court 

' *f f.,rt based on evidence and could not be 
was one of fat ■ ba-« (Mulhck and Res, JJ.) 

challenged in second1 app '^ ^ gg j c 3g5 = 

GONDA SINGH v. Jl™N M « 0 = g p at L K . i 09 = 

' A. I. R- 1925 Pat. 795. 

_Where admittedly the deed is on its face a lease 

\\ here a . ere | y whether the real con 

and the question in P som ething different from 

« »ft r $ ft 

297. Kef. / j g4=5Lali l. J.541 = 

Chet Ram. A. I. R-1924 Lah. 260. 

_g loo—Construction of document-Question of 

———Interpretation of a document is undoubtedly a 
question of law. (Shad, Lai, C. J. and Agha Haider, 
q , AL1 AHMAD ®. KHAN MAHOMED. 

J -> 1201 C 420 = A. I.R. 1929 Lah. 833. 

__Whether a certain document is a will and not a 

gift or a family arrangement, depends upon the t'E 
Construction of a document and involves a 9 uest '° n f 

law . 34 All. 579, Foil. (Kolhatkar, 

DE0 - g aneSHRAM. a l R “Vs Nag 308. 

__The question of a right construction of document 

nnd of legal inference to be drawn from a document are 
questions of law and can be considered in second appeal. 

Ml S79 (P. C.) ; 42 Bom. 344 and A. I. R. 1919 
P C 6b. Kef. (Kolhatkar, A. J. C.) ™AJ, 
KUNB. ,. TUKARAM KUNB. a ^ r }£££$&. 

__]f ^e construction of a document is necessary for 

deciding a material question, it is a point of law on which 
a second appeal can lie, so the construction of a docu¬ 
ment as an instrument of title can be the subject of a 

second appeal. A. I. R. 1923 P. C. 187 (P. C ) Appl. ; 
34 \11 S79(p. C.), Foil. (Fawcett and Madgavkar % 

GORPHANDAS *. DHIRAJLAL. 95 I. C. 81 = 

JJ 28 Bom. L. B. 467 = A. I. R. 1926 Bom. 493. 

_Construction of report of Commissioner under 

O 26 R 10, is not a question of law. A. I. K. 1923 
P. C. 187, Foil. ( Simpson , A. J. C.) SUMER SlNGH 

v Dalthamman Singh. ^ 

90 I. C. 911 = A. I. R. 1926 Oudh 151. 

_Construction of a title deed is a question of law. 

{Kulwant Sa/iay , /.) GaNESH LALL v BKESAR 
PANDEY. 88 I. C. 820 — A. I. R. 1926 Pat. 49. 

_Practice—Fact and law—Interpretation of docu¬ 
ment is a question of law. (Kinkhcde, A. J. C .) 
TULARA M v. MT. SUM RATI. 79 I. C. 621 = 

A. I. R. 1924 Nag. 422. 

-In second appeal generally High Court should not 

consider whether or not the lower Courts have taken a 
right view of evidence in coming to findings of fact, but 
the construction of documents upon which the Courts 
below mainly base their view that a custom was shown, 
can certainly be considered by High Court in order to 
see whether their meaning has l>een rightly interpreted. 
(Bncknill and Ross , //.) NATHUNI RAI v. SlR 


C. P. CODE, (1908), S. 100—Costs. 

Rameshwar Singh Bahadur. JqoI’P a* 6 ri.7 
1 Pat. L. R. Civ. 289 = A. I. R- 1924 Pat. 147. 

-So far as the nature of the contract is to be 

gathered from the language used, this is a question of 
construction which is a question of law. So far how¬ 
ever as it is to be gathered from external facts proved in 
evidence, it is a question of fact. iRyves and Darnels 
jj.) Bishambar Nath v. Muhammad Ubaid 
ULLah Khan. 77 I. C. 672 = 45 All. 581- 

21 A. L. J. 503 = 4L.R. A. Civ. 438= 

A I. R. 1923 All. 586. 

-Whether a condition in a deed is penal within 

S. 74, Contract Act, is a question of law. 18 I. C. 624, 

Dist, {ScottrSmith, J.) I.ACHHMAN v. SANTA. 

64 I. C. 350 = 14 P.L.R. 1922 = A.I.R. 1921 Lah. 212. 

-The construction of a deposition is what the 

Court thinks is proved by it and it is wrong to speak of 
it as a construction so as to make it a question of law. 
(Abdul Raoof and Harrison , JJ.) RAGGU MaL v % 

Sit a Ram. 831. C. 575 (L.). 

_g 100—Construction of document—Sufficiency 

of evidence. 

_ .Interference with a decision based on something 

which the Record-of-Rights does not contain is justifi¬ 
able even if the Record-of Rights is merely a document 

If the Record-of-Rights is a document of title ob- 
viously it is open to the Court in appeal to construe 
that document. But it is open to the High Court in 
second appeal to interfere with a decision based upon 
the Kecord-of-Rights if the decision is founded on 
something which the Record-of-Rights does not contain 
even if the Record-of-Rights is not a document of title 
but merely a document of evidence. (Mullick, Ag. C. 

J. and Kulwant Sal,ay, J.) BHUPAL MlSSlK re bAK- 

Ban Lal. 91 X. c. 735 = A. I. R. 1925 Pat. 725. 

_C onstruction of documents is not a question ot 

f act _Facts insufficient for finding—High Court can 

interfere. (Dhobiy, A. J. C ) KW^ARAO .■■ 
w & nth a 69 X. C. 800—18 N. L. K». 163 

HA. 5 n l j 25 = A . X. E . 1922 Nag. 52. 

—S 100 -Construction of document—What is not. 

_I_Where the Courts holds that the document is so 

worded as to obscure its meaning and prevent the exe¬ 
cutants from grasping the fact that they were executing 
a deed of surrender, it is not an interpretation of a 
document and such finding does not involve a point of 
i ( rtfbenu A I C ) GULABCHAND i’. BHA1\ A- 

law. (y„^«,w.7 c C.) 9 G =A L E 1929 Nag 343 

_Where the words are perfectly plain and the 

question is to what property they refer to that cannot be 

construed as a question of construction of a document 

and, therefore, cannot be argued in second appeab 
(Cuming and Chakravarti, JJ.) MONOHAK . IU KEE ' 

jee v. suresh Chandra Mukerjee. 911. 0.423. 
_g 100—Construction of document—Wrong inter¬ 
pretation. , , 

c p Code, S. 100—Finding based on wrong in¬ 
terpretation is not binding. (Stuart, C-J'-andAlh™ 

J ) FaQIR BaKHSH v. GH 1 RRAON. 113 L 0. 367 
J,) A. I. R. 1929 Oudh 241. 

—S. 100 —Costs. , , , . 

_If the lower appellate Court has no right to inter¬ 
fere with the order of the trial Court in the matter of 
awarding costs the decision of the lower appellate Court 
is contrary to law and is a proper subject for second 
appeal But if the order of the trial Court is of such a 
nature as to be appealable to the lower appellate Court 
and the lower appellate Court’s order is based upon a 

judicial discretion properly exercised, there can be no 

second appeal. The question as to whether a second 
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C. P. CODE, (1908), S. 100—Costs. 

appeal lies or does not lie is largely academic, for it is 
always necessary to examine the merits before the 
question is decided. ( Stuart, C. J. and Wazir Hasan , 
/.) BlSHUN NARAIN v. MAZHARUL IIaqi. 

107 1.0.881 = 5 O. W.N. 35 = 
A. I. R. 1928 Oudh 224. 
-A question of costs cannot be allowed to be liti¬ 
gated in second appeal, where the two Courts below 
have taken the same view and when no substantial point 
on the merits arises in the case. (Maker ji, /.) DAMO- 

dar Das v. Muhammad Ismail. 93 I. C. 1008 = 

A.I.R. 1926 All. 419. 

-Question of principle involved—Second appeal 

lies. 12 Cal. 179, Foil. (.iVcwboald and Cuming, //.) 

Rameshchandra v. Mohim Chandra. 

68 10. 600 = 35 0. L. J. 156 = A. I. R. 1921 Cal. 604. 

-Interference with the discretion of the Trial 

Court by the Lower Appellate Court in the matter of 
costs, is a ground for interference in second appeal 
under S. 100. (Walsh, J.) HAKIM ZAHUR AHMAD 
v. Fateh Ullah. 64 I. C. 962 = 

3 U. P. L. R.(A11.) 55. 

—S. 100—Court-fee. 

-Plaintiff claimed possession of a house from a 

tenant holding over and paid court-fee under S. 7 (xi) 
(cc). The defendants raised the question of title and 
in consequence of their plea, the question of title had to 
be gone into. The defendants appealed but did not pay 
court-fee on the market value of the house. In second 
appeal defendants raised an objection that as court-fee 
was paid under S. 7 (xi) (cc) plaintiff should not have 
been given a decree on the basis of title. 

Held , that as the objection had only been rais' d for 
the first time in second appeal and as appellants 
(defendants) in their appeal in the lower appellate Court 
only paid court-fees at the lower rate themselves, the 
question should not be re-opened, no defect of jurisdic¬ 
tion being involved. (Findlay, /. C.) BaPURAO v. 

Narayan Keshav Ghande. 103 I. C. 337= 

A. I. R. 1927 Nag. 321. 
-An order in effect dismissing an appeal for defi¬ 
ciency in court-fee should be treated as on the same 
footing with rejection of a plaint for the purpose of 
determining whether it amounts to a decree or not and 
an appeal from such order is competent; and where the 
dismissal of the appeal raises a question of law, for 
example, as to the interpretation of the Court Fees Act, 
a second appeal will lie. A. I. R. 1922 Nag. 62, Rel. 
on. ( Kinkhede, A. /. C.) GOVINDA v. BANSILAL. 

98 I. C. 663 = A. I. R. 1927 Nag. 100 
—S. 100—Custom—Appreciation of evidence. 

--Value to be attached to evidence for proving 

custom is entirely within jurisdiction of Court of first ap¬ 
peal and Court of second appeal cannot reverse finding, 
A. I. R. 1923 P. C. 70; A. I. R. 1927 P. C. 113 and A. 
I. R. 1926 Oudh 53, Dist. (Srivastava , /.) KRISHNA 
Kumar v. Manzoor Ali. 1231. C. 51 = 

7 O. W. N. 333 = A. I. R. 1930 Oudh 330. 

-In second appeal the Court should not only 

consider whether the evidence that is brought forward 
to prove custom is legally admissible evidence but whe¬ 
ther the sum total of that evidence regarded from the 
point of quantum is of sufficient weight to justify the 
Court’s coming to a conclusion that the custom has been 
proved. (Mears, C. J. and Piggott, /.) Mt. DHOLA 

Kuar v. Mathura Singh. 751. C. 657= 

A. I. R. 1923 All. 341. 
—S. 100—Custom—Existence of. 

Finding as to the existence of a custom to relieve 
the tenant of rent in respect of land allowed to lie fallow 
is a finding of fact which cannot be disturbed. (Lord 


C. P. CODE, (1908), S. 100 —Custom—Mixed ques¬ 
tion of law and fact. 

Tomlin .) RAJA OF RAMNAD v. MaNGALAM. 

A. I. R. 1930 P. C. 234. 

-Where a question arises as to the existence or 

non-existence of a particular custom where the lower 
appellate Court has acted upon illegal evidence or on 
evidence which was legally insufficient to establish an 
alleged custom the question is one of law. 30 All. 311 
(F.B.). Foil. (Lindsay, J.) Mt. AlSHA BEGAM v. 
I >aulat Singh. 100 I. C. 605 = 

8L. R. A. Rev. 110 = A. I. R. 1927 All. 471. 

-The question of the existence of a custom is a 

mixed question of law and fact. ( Campbell, /.) ABDUL 
Qadar v. Ilahi Baksh. 92 I. C. 769 = 

A. I. R. 1926 Lab. 251. 

- Sufficiency of evidence as to—Proof of elements 

of custom. 

A High Court cannot in second appeal be asked to go 
into the evidence produced in a case in order to see 
whether the evidence produced is sufficient to establish 
an alleged custom, when the lower appellate Court has 
reviewed the entire evidence and come to the conclusion 
that the evidence produced is insufficient to establish the 
custom. A custom, in order to be a valid and binding 
custom must be proved to be ancient and invariable, and 
it can always be argued in second appeal whether the 
evidence produced in the case fulfils these requirements 
and so far the question can be considered to be a ques¬ 
tion of law. It is one thing to say that the evidence 
produced in a case was not legally sufficient to prove a 
custom and quite the other thing to say that the evidence 
produced in the case which had been held by the lower 
appellate Court to be insufficient to prove the custom 
should be held in second appeal to be sufficient to prove 
the same. 40 Mad. 709, Dist; 29 Mad. 24, Diss. from ; 
45 Cal. 285 ; 28 AH. 698 ; 22 Bom. 430 ; 17 O. C. 1 ; 
32 All. 125 ; 4 O. C. 71 ; 2 0. L. J. 388 and 41 Mad. 
374 (F. B.), Foil. (Misra , J .) HARI LAL v. BaCHCHU 
Lal. 94 I. C. 987 = 3 O. W.N. Sup. 10 = 

A. I. R. 1926 Oudh 460. 

-A finding as to the existence of a local custom of 

privacy in any particular locality is a question of fact 
and cannot be attacked in second appeal. (Fawcett, J. 
C. and Kemp, A. J. C.) SHAH MaMOMED v. RaM- 
ZAN. 66 I. C. 833=16 S. L. R. 17 = 

A. I. R. 1921 Sind 155. 

—S. 100—Custom—Family custom. 

-The decision of any tribal on family custom is a 

finding of fact which cannot be disturbed in second 
appeal. A.I.R. 1928 Oudh 301, Rel. on. ( Srivastava, 
J.) Krishna Kumar v. Manzoor All 
123 I.C. 51 = 7 O.W.N. 333 = A.I.R. 1930 Oudh 330. 

—S. 100—Custom—Finality of. 

Finding as to particular custom should not be 
disturbed unless based on insufficient evidence or the 
necessary requisites are not established. (Fawcett and 
Madgavkar, //.) KaSAMKHAN v. KaJI ABDULLA. 

93 I. C. 135 = 50 Bom. 133 = 28 Bom. L. R. 49 = 

A. I. R. 1926 Bom. 153. 

-—When the lower appellate Court holds that no 

question of custom is involved in a case and rejects an 
application for a certificate to enable the applicant to 
file a second appeal it is open to the second appellate 
Court to hold that a question of custom is involved and 
to remand the case to the lower Court to consider 
whether the certificate can be granted. 1924 Lah. 37 and 
18 P. R. 1918, Foil. (Abdul Raoof and Harrison, //.) 
Har PHUL v. Bhagwal. 791. C. 488 = 

A. I. R. 1925 Lah. 82. 
—S. 100—Custom—Mixed question of law and 
fact. 
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C. P. CODE. (1908), S. 100 —Custom—Mixed ques¬ 
tion of law and fact. 

_-The question whether the evidence establishes an 

alleged custom is one of mixe fact and law'. (Mad ha - 
vanNair ,/.) SUNDARA BHATTAR ». MUNUSAMI 

MUD A. I. R. 1929 Mad. 751. 

__Questions of custom are mixed questions of law 

and fact. There may be findings as to the existence of 
a custom which are pure findings of fact, but all 
questions of interpretation involve an element of law. 

Where there was no question that the documents 
relied on to establish custom were silent as to the rights 
of a father to inherit from his son, yet two diametrically 
opposite interpretations were placed by the parties on 

this omission. , . . 

Held that this was a fit matter for second appeal. 

\ I R 1917 P. C. 33, Foil. (Wazir Hasan and 
Pullan //.) Khalil Ahmad Khan v. Md. 
MUSTOFaKHAN. 112 I. c. 68 = 5 O.W.N. 275 = 

MUSI Or An a I R 192g 0udh 269 

_Finding as to custom is a mixed one of law and 

fact—But concurrent finding of lower Court will not 
generally be upset. {Walsh, J.) KISHUN-SINGH 

" G ° B1ND RAM< A.I.R. 1926 A11215. 

_Question of custom of transferability of house 

built by tenant on village abadi is one of fact and iaw 
and can be taken in second appeal. ( Kendall , A. J. C.) 

Bhikari Lal v. HADI ALI KHAN. 

82 I. C. 810 = 11 0. L. J. 738 = 
A. I. R 1925 Oudh 239. 

-A question of custom is a mixed question of law 

and fact and can be entertained for the first time in 

second appeal. (Pullan, A. J. C.) MaJIIj'HUSAIN 

v. M'r. SAFDARI BEGAM. 81 I. C. 1033- 

A. I. E. 1925 Oudh 55. 

-The question of custom is one of mixed fact and 

law. Whether the facts found in any given instance 
prove the existence of the essential attributes of a cus¬ 
tom or usage is a question of law and in a second appeal 
an enquiry must be made whether all the attributes of a 
local custom have been established or not by evidence 
which is accepted by the lower Court. 45 Cal. 285, Foil. 
(Dalai, J.C.) Manna Lal v. Thakur Jai Indar 
Bahadur Singh. 76 I. C. 774 = 

26 0. C. 386 = A. I. E. 1924 Oudh 157. 

Pre-emption—Finding on a question of custom, 


is a mixed question of fact and law. ( Rafique and 

Piggott , //.) Shamsher Singh v. Pyare Lal. 
64I.C. 956 = 20 A.L.J.R. 57 = A.IR. 1922 All. 88. 

—S. 100—Custom—New plea. 

— Where before the Subordinate Judge the whole 
case proceeded on the common ground that there did 
exist a definite custom that the mohuntship and posses¬ 
sion of the properties of the Asthal were limited 
primarily to Chelas who were blood relatives of the 
deceased or the outgoing incumbent. 

Held , that it is not possible to allow the respondent 
to raise the question as to the validity of this custom 
at the stage of appeal. ( Das and Bucknill , //.) 

Raghunath Das v. Sheo Kumar Missir. 

67 I. C. 464 = A. I. R. 1923 Pat. 309. 
—S. 100—Custom -Proof of. 

-Decision whether a custom is established is a 

question of fact. The weight or value of evidence is not 
a subject for discussion in second appeal. A. I. R. 1928 
Oudh 121, Foil. (Raza and Nanavutty , //.) RAM A 
Nand v. Maharaji. 1121. C. 142 = 

5 0. W. N. 432 = A. I. R. 1928 Oudh 301. 

-Proof of custom is a question of fact. ( Stuart , 

C J. and Pullan J) RAMPAL SlNGH V. JAI RAM 


C. P. CODE, (1908), S. 100 —Custom—Sufficiency 
of evidence. 

SINGH. 107 X. C. 560 = 4 O. W. N. 1229 = 

A.I.E. 1928 Oudh 121. 

-Objections based on the grounds of insufficient 

evidence, or improper rejection of evidence or as to the 
evidence taken as a whole amounting to insufficient 
proof in law of local custom, may be gone into in 
second appeal, but whether a specified instance is pro¬ 
perly proved or not is a question of fact. (Marten 
and Fawcett , JJ.) RATILAL NATHALAL v. MOTILAL 
SANK.ALCHAND. 88 I. C. 891 = 27 Bom. L. E. 880 = 

A.I.R. 1925 Bom. 380 

—S. 100—Custom—Reasonableness. 

•Per Ramesam , J. —A question whether a custom 
relating to a pathway is reasonable or unreasonable 
should be considered with reference to its extent rela¬ 
tively to the total extent of lands held by the owners of 
the servient tenements, and where the lower Court takes 
that fact into consideraTon in considering the question 
whether the custom is reasonable or unreasonable, it is 
not open to the Court sitting in second appeal to say 
that the finding of the lower Court is vitiated on account 
of such considerations. 

Per Odgers , /.—One of the most important 
questions, if not the most important in considering 
whether or not a customary right is reasonable or not, 
is to see what effect it will have or what will be the 
extent of the burden on the servient tenement ; for an 
easement or a right which when exercised obliterates so 
to say the servient tenement entirely, is clearly unreason¬ 
able. (Ramesam and Odgers , JJ.) PADDAYYA v. 
KRISHNAMURTHY. 103 I. C. 331 = 

26M.L.W. 773 = 38 M. L. T. 395 = 
A. I. R. 1927 Mad. 653 = 52 M. L. J. 674. 

-Customary right of way in agricultural tract set 

U p_Whether custom is reasonable or not is a question 
of fact. (Ramesam and Odgers , JJ.) GOLI PADDAYYA 
v. CHALIKI KRISHNAMURTHY. 1031.0.331 = 

25 M.L.W. 773 = 38 M. L. T. 395 = 
A. I. R. 1927 Mad. 653= 52 M. L. J. 674. 

—S. 100 -Custom—Sufficiency of evidence. 

-A second appeal will be maintainable on a 

question of custom where a question is whether the 
lower appellate Court has acted upon illegal evidence or 
on evidence legally insufficient to establish an alleged 

custom. (Mukerji, J.) HAR PRASAD v. HORI Lal. 

116 I. C. 799. 

Second appellate Court can consider sufficiency of 


evidence in law to establish a custom. 32 All. 12 d, Dist. 
(Iqbal Ahmed , /.) SHEO SHANKAR PAS V. RAM 

TAHALKOERI. 102 C. 596 — 

A. I. R. 1927 All. 605. 

-Whether on evidence a custom is established is a 

question of fact but whether evidence is legally sufficient 

is a question of law. ( Banerji , /.) MT. JOTI BALA 

Debi v. Sheo Ling Shami Jangam. 991. C. 292= 

A. I. R. 1927 All. 201. 

-Where a lower appellate Court has refused to 

accept oral evidence as sufficient to establish the existence 
of a custom its refusal cannot be reversed in second 
appeal but when it comes to the question of determining 
the legal point as to which of two wajib uharzs should 
be held to govern a case it is permissible to find that a 
custom exists where the lower Appellate Court found 
that no custom exists. ( Stuart , J.) CHUNI v. BaLDEO 

Singh. 89 I. 0. 89 = A. I. R. 1926 All. 153. 

-High Court can examine whether evidence in the 

case establishes a custom. (Mears, C.J. and Sulaiman 

j.) Syed Tajammul Husain v. Banwari Lal. 

88 1.0. 752=48 All. 77 = 23 A.L.J. 932= 

A. I. R. 1926 All. 43 
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•C. P. CODE, (1908), S. 100—Custom—Sufficiency 
of evidence. 

--Whether single wajib-ul-arz establishes a custom 

■is a question of fact. 4 (3. C. 7l and 17 O. C. 1, Foil. 
•{ Misra , /.) GAJRAJ SlNGH v. NANHU SlNGH. 

91 I. C. 942 = 13 0. L. J. 121 = 
3 O. W. N. 69 = A.I.R. 1926 Oudh 143. 

--The question of custom is one of mixed fact and 

.law and the point whether the facts found in any given 
instance prove existence of the essential attributes of a 
custom or usage is a question of law and in second appeal 
an inquiry can be made whether all the attributes of a 
.local custom had been established or not by evidence 
accepted by the lower Court. A.I.R. 1924 Oudh 157, 
Ref. There is no difference between cases where cus¬ 
tom is accepted and those in which the existence of the 
custom is not accepted. 210. C. 334, Rel. {Dalai, J. 
C.) Raza Husain Khan v. Subhani. 

90 I. C. 525 = 2 0. W. N. 838 = 
A. I. R. 1926 Oudh 53. 

-Whether alleged custom is supported by facts 

found, can be considered. {Baker, J. C .) MT. 

JBashirbi v. Abdul Sattar. 821, c. 815 = 

A. I. R. 1925 Nag. 179 

--It is always open to the High Court in sepond 

appeal to see whether an opinion on custom which has 
been pronounced was based or not on sufficient evidence. 
31 A. 557, Dist.; 30 A. 311 (F. B.) ; and 19 A.L.J. 104, 
Foil. {Milkerji, J.) ALI HUSAIN v. SYF.D MaZAHIR. 

79 I C. 134 = 5 L. R. A. Rev. 115 = 

A. I. R. 1924 All. 477. 

-A second appeal lies on a question of custom 

where the question is whether the lower appellate Court 
has acted upon illegal evidence or on evidence legally 
.insufficient to establish an alleged custom. 30 All. 311. 
(F.B.), Foil. {Milker ji, J.) HAR PRASAD v. HaRI 
LaL. 116 I. C. 799. 

-The question whether 1 by custom a tenant is 

•entitled to transfer the site of his house in the village 
abadi is a mixed question of law and fact and in the 
second appeal the question of sufficiency or insufficiency 
of the evidence in support of such a custom may be gone 
'into. 30 All. 311, Foil. {Mukerji, J.) RAFIQ v. 
Shankar Lal. 87 I. C. 749 = 

A. I. R 1925 All. 718. 

-It is open in second appeal to go into the question 

of law as to whether the evidence which the lower appel¬ 
late Court found sufficient to establish a custom was ade¬ 
quate for the purpose. But where a lower appellate Court 
found that the evidence was insufficient to establish a 
•custom no point of law arose in second appeal that it 
was in fact sufficient. {Stuart, J.) SHAKIRA BlBI v. 
Nandan RAI. 66 I.C. 613 = A. I. R 1922 All. 241. 

-High Court can only consider whether facts found 

'by lower Court support custom. {Oldfield and Ramesam, 
JJ .) P. K. VATTOLI KALANDAR v K. V. PUTHU- 

jRam KALANDAR. 69 I.C. 570 = 14 M. L. W. 702 = 

1921 M. W. N. 754 = A. I. R. 1921 Mad. 694 = 

41 M. L. J. 437. 

—S. 100—Damages—Finding of fact. 

-Finding of fact—Amount of damages—Question 

•as to, is one of fact. But when the amount is fixed 
arbitrarily, it cannot be taken as an amount arrived at 
on a finding which is binding on the High Court. 
{Sulaiman, J.) JUGAL KlSHORE v. RAM NARAIN. 

80 I. C. 297 = A. I. R. 1923 All. 199. 
—S. 100—Defective Judgment. 

- Where an appeal is decided ex parte by a District 
Judge against unserved respondents, High Court has 
jurisdiction in second appeal to reverse the appellate 
Court’s decree on the ground that he was wrong in 
proceeding to decide the appeal ex parte . A. I. R. 1922 


j C. P. CODE, (1908), S. 100-Defective Judgment. 

Lah. 439, Foil ; 30 Mad. 54 and A. I. R. 1922 Bom. 
267, Rel. on. {Shadilal, C. J. and Broadway, J.) 

Harbans Raj v. Lakhshma Nand. 117 I. C. 229. 

- Rejection of admissible evidence. 

Exclusion from consideration of a piece of document¬ 
ary evidence on the erroneous ground that th# document 
was inadmissible in evidence for want of registration 
vitiates the finding of fact and a second appeal lies. 

; {Zafar Ali, J .) ALI MUHAMMAD v. RAMLA. 

108 I. C. 191 = 29 Bom. L. R. 287. 

- Irrelevant decision. 

Where, in a rent suit, although the tenancy and rental 
dues were admitted and no plea of payment thereof 
was taken, but the Court dismissed the suit on the 
ground that the lands described in the plaint were not 
, comprised in the tenancy. 

Held, that it was not necessary for the Court to de¬ 
cide the question as to what lands were comprised in the 
tenancy and hence this irrelevancy of the decision made 
the judgment appealable. {Cammiade, J.) JATINDRA 

Nath v. Indu Bhushun. 1001. C. 525 = 

A. I. R. 1927 Cal. 410. 

; - Wrong assumptions. 

Where the lower appellate Court has proceeded on 
j wrong assumptions and it is doubtful what weight the 
lower appellate Court would have attached to the rest of 
the evidence if it had avoided these erroneous assump¬ 
tions, the decree can be set aside in second appeal. {Za- 
, far Ali , /.) KUNDAN LAL v. BaLDEO SlNGH. 

103 I.C. 235 = A. I. R. 1927 Lah. 614 

j- Inadmissible evidence. 

Finding of fact based partly on inadmissible evidence, 
i {S/iadi Lal, C. J. and Zafar Ali, J.) LaJPAT RaI v. 
Faiz AHMAD. 103 I. C. 889 = 8 Lah. 651 = 

29 P. L. R. 74 = A. I. R. 1927 Lah. 448. 

i- Real points ignored—Bald pleas of parties recor- 

i ded but parties not examined on the points'—Real points 
in dispute ignored—Trial is vitiated and can be set 
aside in second appeal. 

Where only the bare or bald pleas of the parties are 
on record but there is no attempt to focus their conten¬ 
tion by proper examination of parties by the Court with 
I advertence to the law bearing on the point and the real 
points are missed, the trial is vitiated and decision is 
liable to be ignored even in second appeal. 47 Cal. 107 
(P.C.) and A. I. R. 1924 Nag. 91. Foil. ( Kinkhede, A. 
J.C.) GHASIA v. Thakur Ramsingh. 

100 I. C. 855 = A. I. R. 1927 Nag. 180. 

- Question of fact decided on precedent. 

Where the lower appellate Court decided a question of 
fact not upon the evidence before it, but holding that it 
j was precluded from so doing by a previous finding of 
Court of superior jurisdiction upon similar facts in a 
case between different parties, 

Held, that the Court committed a substantial error or 
defect in procedure which may possibly have produced 
error or defect in the decision of the case upon the 
merits and therefore a second appeal lay. {Dawson 
Miller . C. J., Mullick, Das, Kulwant Sahay and Jwala 
Prasad, JJ .) BALUNKI LaL v. SRI KUNJA BEHARI 
Deb. 105 I. C. 633 = 6 Pat. 698 = 9 P. L. T. 72 = 

A.I.R. 1927 Pat. 209. 

- '"S cope of enquiry extended. 

The High Court is reluctant to interfere in cases where 
two Courts have held that fraud has been established. 
But where in determining whether there has or has not 
been any fraud, the lower Courts have gone outside the 
proper foundation for determination of such a question, 
the High Court should interfere in second appeal. 
{Fawcett and Madgavkar, JJ.) D. DHARMAPPA v. P. 

Venkappa. 911, c, 426 = 27 Bom. L. R. 1318 = 
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C. P. CODE. (1908), S. 100—Defective Judgment. 

A. I. R. 1926 Bom. 33. 

_ Wrong conception of law. 

Finding as to uniform rate of rent for 20 years based 
on wrong 0 conception of law-High Court can interfere. 

(i Walmslty and Mukerji , //■) UUI.AM HH s AJ N j£ 

S. BONNEKJEE. 95 X. C. ^ j R 1926 Cai. 1169. 

-A second appeal would not lie merely on the 

ground that the loner appellate < ourt in reversing the 
Trial Court’s judgment, failed to consider all the circum¬ 
stances on which the judgment of that Court "as found¬ 
ed. (Wazir // asan , A. J. C.) SHEORAJ v. BECHEJ 
I. AL 84 I. C. 470 = A. I. E 1926 Oudh 313. 

-Finding of fact based only on local investigation 

cannot be sustained - Practice—Judgment. 32 1. C- 

241 and 39 Mad. 501. Foil. {Marttniau /.) 

Harnam Singh. 

-Judgment of reversal must show that the evidence 

and reasons of trial Court are considered. {Adami. J.) 
13H1KHU MANDAL V. BH1KEHAKAR DUTTA. 

75 I. C. 780 = 2 Pat. L R (Civ.) 32- 

A. I. R. 1923 Pat. 275. 

—S. 100—Discretion. 

-Relief for declaration—No interference in second 

appeal. ( Niamatullah and Kisch , //.) ISHRI PRASAD 

Misir v. Ram Kishan Das. 

A. I. R. 1930 All. 620. 

- Wrong exercise of discretion—Second appeal lies. 

Where the lowei appellate Court declined to extend 
the time under S. 5 of the Limitation Act on a ground 
which is untenable, the High Court can interfere in 
second appeal. {Jai Lai , J.) MAHOMED IQBAL v. 

Labha Mal. 1221. C. 575. 

-An appellate Court is always reluctant to inter¬ 
fere with the decision in a matter of discretion. ( Heald 
and MatingBa, JJ.) D. R. SAKLAT v. J. HORMAS- 
jee. 121 I. C. 815 = 7 Rang. 561 = 

A. I. R. 1929 Rang. 221. 

■New plea. 


Where the lower appellate ('ourt has in his discretion 
refused to allow a point, which had not been raised in 
the memorandum of appeal to his Court, to be taken at 
the hearing no second appeal lies against that exercise 
of discretion unless the discretion has been improperly or 
unjudicially exercised. {Ffordeand Zafar Ali, JJ.) 

Rallia Singh v. Parshotam Singh. 

107 I. C. 283 = A. I. R. 1928 Lah. 536. 

- Genuine document. 

Court rejecting an unsuspicious document on the 
ground of its late production—Discretion can be inter¬ 
fered within second appeal. 12 C. W. N. 312, Rel. on, 
{Das and Fazl Ali, JJ.) HURl RAM GOENKA v.\ 
Lachmi Singh. 110 1.0.821 = 

A. I. R. 1928 Pat. 537. 

- Harsh but legal exercise of. 

Summonses duly served—Witnesses not appearing— 
Plaintiff offering to bring them—Court insisting on war¬ 
rants to be issued is not legally wrong although it is 
harsh—High Court declined to interfere under S. 100. 
(Da/ip Singh , /.) GaJJOO MAL v. CHANDOO. 

101I C. 257 = A. I. R. 1927 Lah. 424. 

- Jurisdiction. 

Interference on the question of jurisdiction is discre¬ 
tionary with the High Court. (/ tndlay. J.C.) RAJA- 
ram v. MUKUNDRAO. 100 1.0.37 = 

A. I. R. 1927 Nag. 164. 

- Hcrw to be exercised. 

The question as to the exercise of discretion is ordi¬ 
narily one of fact. But such discretion must not be 
exercised arbitrarily but upon sound legal principles 


C. P. CODE, (1908), S-100—Error of Law. 

which govern the exercise of such discretion. 45 Cal. 94 
(PC) Rei. on. ( Chakravarti , J.) RAMDHANI 

KHAKSHARDAS. A T „ 9 n 2 n I c 1031 = 

A. I. R. 1926 Cal. 677. 

_ -Proper exercise — No interference in second 

appeal. . 

The question whethei sufficient cause existed for the 

non-presentation of appeal within time in the lower ap¬ 
pellate Coutt is primarily one for decision by that C ourt 
and the High Court will not interfere if the lower Court 
has exercised the discretion in a judicial manner. {Tek 
Chand , /A DISTRICT BOARD, SHAHPUR AT SAR 
GODHA v. SHAM AS DlN. 123 I. C. 83. 

- Proper exercise — No interference in second 

appeal. 

The discretion under S, 5. is a judicial one and when 
it is not exercised after appreciation and consideration 
of such facts as are relevant and after application of the- 
right principles to those facts, the High Court can inter¬ 
fere in second appeal. (Shadi Lai, C,J. and Le Rossig- 

nol I) Bachint Singh v. Harnam Singh. 

941. C.396 = A. I.R. 1926 Lah. 445. 

-Justifiability of dismissal of servant—High Court 

cannot interfere if question is merely one of degree and 
not of principle. [4 Mad. H. C. 63, Foll.J But when 
the lower appellate Court has not proceeded on the 
right principles in coming to conclusion the High Court 
can interfere. (Phillips , /.) MADURA DEVASTHA- 
NAM V SUNDARAM ANNAVI. 91 I. C. 525 = 

1925 M. W. N. 603=A.I.R. 1926 Mad. 57 = 

49M.L.J. 516. 

- Secondary evideuce. 

Evidence Act, S. 65—Discretion as to admissibility- 
should not be disturbed except in case of miscarriage. 
(19 Cal. 438 P. C., Foil.). {Shadi Lai , C. J. and 
Fforde /.) CHUHA MALt*. HAJI RAHIM BaKHSH. 

T 711. C. 568 = 18 P.W.R. 1923 = 

A. I. R. 1924 Lah. 303. 

- Rate of interest. 

Rate of interest -Finding as to, is one of fact—Dis¬ 
cretion exercised by lower Court—Appellate Court will 
not interfere unless it be arbitrary—Appeal. {Lindsay 
and Gokul Prasad , JJ.) BlNDESHRI PRASAD V. JAG 

Prasad Rai. 69 I. C. 758 - 

A. I. R. 1922 All. 335. 

-Instalment decree. 


, High Court will not interfere with discretion of lower 
Court in fixing the amount in instalments decree. 
{Abdul Raoof and Martineau . JJ.) BHUP CHAND v. 
UDE ram. 66 I. C. 147 = 27 P. W. R. 1922 = 

5L. L. J. 135 = A. I. R. 1922 Lah. 355. 

—S. 100 —Easement. 

- Question of fact. 

Finding as to acquisition of right to easement is find¬ 
ing of fact. ( Johnstone , J.) DHARAM DaS v. A. \ . 
VolkeRvS. A. I. R. 1930 Lah. 177. 

- Question of law. 

The finding whether a right of easement has been 
acquired is finding of law and can be challenged in 
second appeal. ( Mukerji , /.) CHOTEY r. PAL CHAND. 

118 I. C. 225 = A. I. R. 1929 All. 862. 

-Easements Act, S. 13—Question whether an 

easement is one of necessity is one of fact. ( Odgers , /.) 
GOVINDA BATTA V. MARUVALA RAMA. 

1031. C. 862 = A. I. R.1927 Mad. 963. 
—S. 100 —Error of law. 

-The refusal of the lower appellate Court to act 

under O. 41, R. 33 which is not peremptory but 
discretionary is not an error of law with which the 
second appellate Court is bound to interfere. (Wallace* 
J.) NARASIMHAM r*. Narasinga RaO. 
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C. P. CODE, (1908), S. 100—Finding of Fact. 

123 I. C. 39 = A. I. R. 1930 Mad. 707. 

—S. 100—Finding of Fact-^v C. P. Code, S. 100 
—Question of fact. 

—S. 100—Fraud. 

-Whether a transaction is fraudulent is question 

of fact. {Raza, /.) LaCHMI NARAIN v. MT. NAZEER 
Fatima. 941. C. 927 = A. I. R. 1926 Oudh 501. 
— S. 100—Grounds. 

-Plea of law not raised in the grounds of second 

appeal—Court can allow the plea to be raised. {Boys 
and Ashworth , //.) SUNDAR R.AI <■. SURAJ BALI. 

88 I. C. 1013 = 47 All. 932 = 23 A. L. J. 856 = 
6 L. R. A. (Civ.) 483 = A. I. R. 1925 All. 783. 

-New ground of appeal on facts showing prim a 

facie good claim can be allowed. 35 All. 211 (P. C.), 
Ref. to. {Kanhaiya Lai and Sulaiman , JJ.) L. CHHO- 

tey Lal v. Chandra Bhan. 80 I. C. 1041 = 

45 All. 59 = A. I. R. 1923 All. 176. 

- Plea of res judicata not raised in memorandum 

was allowed. 

A plea of res judicata was entertained in the 
second appeal though not taken in the memorandum of 
appeal. {Campbell /.) MIR KHAN v. SHARFU. 

74 I. C. 577 = 5 L. L. J. 163 = 
A. I. R. 1923 Lah. 560. 

S. 100—Inference from facts. 

Double inference. 

Erroneous. 

Finality. 

Finding of fact. 

Fraud. 

Intention. 

Interest. 

Marriage. 

Nature of right. 

Propriety of. 

Question of fact. 

Question of law. 

Soundness. 

Status. 

Miscellaneous. 

—S. 100 —Inference from facts—Double inference. 

-'Two inferences possible from facts found—One 

drawn by lower Courts—No question of law arises. 21 
Bom. 91 ; 46 I. C. 794 ; A.I.R. 1924 Nag. 160 ; A.I.R. 
1926 Nag. 192 ; A. I. R. 1918 P. C. 92 and 42 Cal. 
888, Rel. on. {Mohiuddin and Subhedar, A. J. Cs .) 
COMMISSIONER OF INCOME-TAX V. JAMBUDAS. 

1221. C. 379 = A. I. R. 1930 Nag. 200. 
-—Where two alternative conclusions as to inten¬ 
tion are possible and Court arrives at one of such con¬ 
clusions, its conclusion is a finding of fact. {Jai Lal, /.) 

Ajudhia Parshadz'. Murli Dhar Madan Lal. 

A. I. R. 1930 Lah. 936. 

-Decision of lower appellate Court drawing one 

out of two possible inferences cannot be challenged in 
second appeal. 21 Bom. 91, Foil. ( Kinkhede , A. J. C.) 
E. I. Railway & Co. z. Badrilal. 

90 I. C. 209 = A. I. R. 1926 Nag. 192. 

-Where two inferences from facts are possible and 

one is drawn by lower Court, Court of second appeal 
will not interfere. It is only when only one legal infer¬ 
ence is possible and that has not been drawn that the 
second appellate Court might interfere. 21 Bom. 91, 
Ref. {Kinkhede, A. J. C .) Mt. MaTHURABAI v. LAL 
Singh. 78 I. C. 112 = A. I. R. 1924 Nag. 160. 

--Finding of fact—Two inferences from fact 

possible—High Court is bound by lower Court’s in¬ 
ference. {Broadway, /.) ABDUL GHANI v. ISHAR 

Singh. 791. C. 814 = A. 1. R. 1923 Lah. 239. 
—S. 100—Inference from facts—Erroneous. 

D. D.—VOL. 1—106 


C.P. CODE, (1908), S. 100-Inference from facts 
—Finding of fact. 

-Survey Record-of-Rights is a piece of evidence 

and if the Court draws such inference from that evi¬ 
dence as it thinks proper, the High Court will not in¬ 
terfere in second appeal merely because it is urged that 
the construction put on the evidence is wrong. {Fazl 
Ali , /.) Bujhai Rai v. Ram Sewak. 

A. I. R. 1930 Pat. 319.. 

-Where legal conclusions have been erroneously 

deduced from ascertained facts there is an error of law 
which can be challenged in second appeal. {Sen, /.)• 

Bhagwan Das v. Town Magistrate, Budaun. 

A. I. R. 1929 All. 767.. 

-View of law based on facts incorrect—View of 

facts is not binding in second appeal. {Kinkhede, A. /. 
C .) DAULAT v. Ramappa. 90 I. C. 196 = 

A. I. R. 1926 Nag. 197. 

-Inference of law from admitted facts—High 

Court can interfere if inference is wrong. {Mukerji, J.) 
PEERJI MOBIB V. RAM CHANDER. 

87 I. C. 64 = A. I. R. 1925 All. 796. 

-Inferences of fact that entries were unreliable 

cannot be interfered with as they are inferences of 
fact. {Moti Sagar, /.) POKHAR MAL v. JAI BHAG- 
WAN. 85 I. C. 89 = 6 L. L. J. 311 = 

A. I. R. 1924 Lah. 719. 

-In second appeal it is not the business of the. 

High Court to assess the value of evidence relied upon 
by the lower Appellate Court. A wrong inference from 
facts does not entitle the High Court to interfere. A 
finding of the lower Appellate Court as to a gift being 
incomplete for want of acceptance, at the time of its 
revocation, is one of fact and binding on the High 
Court. {Dalai, A. J. C.) NANHU v. RAM DAYAL. 

74 I.C. 818 = A. I. R. 1924 Oudh 164. 

-Question of fact—High Court cannot interfere 

unless finding is wholly unreasonable. {Kincaid, J. C . 
and Raymond, A. J. C .) Mt. PawaNDBAI z/. 
CHATAN Mal. 15 S. L. R. 84 = 62 I.C. 1002 = 

A. I. R. 1921 Sind 20. 
—S. 100—Inference from facts—Finality. 

-From the fact that lambardari dues were never 

paid, the decision that they were not due is not a find¬ 
ing of fact but an inference which can be interfered 
with in second appeal. ( Sulaiman, J.) MOHAMMED 

Ali Husain Khan v. Rameshwar Prasad. 

10 L.R.A. (Rev.) 155 = 113 I. C. 746. 

--Inferences from facts or circumstances can be set 

aside only if they are wrong. {Venkatasubba Rao, /.) 

Thiruvenkatacharlu v. Altoo Saheb. 

50 M. L. J. 251 = 1926 M. W. N. 344 = 

94 I. C. 458 = A. I. R. 1926 Mad. 511. 

-Delay is a question of fact, but the finding that 

it disentitles the plaintiff from certain relief is one of 
law and can be examined in second appeal. ( Kinkhede, 

A. J. C.) Abdul Majul Khan v. Balappa. 

82 I. C. 105 = A. I. R. 1925 Nag. 58. 
-The High Court cannot in second appeal ques¬ 
tion the correctness of the inferences from the facts of 
a case that the consideration for a bond sued on was the 
withdrawal of a non-compoundable case. {Dawsott 
Miller, C.J. and Kulwant Sahay , /.) R. S. BlON v, 
SHEOOULAM Lal. 74 I. C. 843 = 

A. I. R. 1924 Pat. 305. 

—S. 100—Inference from facts—Finding of fact. 

-Punjab Pre eruption Act, S. 22 (4)—Plaintiff 

who was ordered to deposit purchase money filing secu¬ 
rity bond instead—Acceptance of the security bond 
does not imply that order for cash deposit is varied— 
Finding based on mere inference from acceptance of 
security bond is not one of fact. A. I. R. 1925 Lah. 
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C. P. CODE, (1908), S. 100—Inference from facts 
—Fraud. 

209 and 67 P. W. R. 1916. Rel. on. ( Addison and 
njiidc //A Raja khan v. Muhammad Khan. 

31 P. L. R. 327 = A. I. R. 1930 Lah. 567. 

_g 100 —Inference from facts—Fraud. 

- Fraudulent transfer. 

Transfer of Property Act, S. 53—To hold a 
transaction fraudulent, the creditor need not have filed 
a suit—High Court will interfere if the inference from 
proved facts is that the transaction is fraudulent. 

(Findlay, 0. J. C.) GaMU v. NATHU. 

96 I. C. 356 = A. I. R. 1926 Nag. 494. 

-Where certain facts are found and an inference 

of fraud is drawn, based upon the facts so found, it is 
open to the Court in second appeal to consider whether, 
as a matter of law, such an inference is justified by t e 
facts found. If. however, the first appellate Court, 
which is the ultimate judge of fact refuses to draw an 
inference of fraud upon the facts so found by it, that 
decision cannot be questioned in second appeal, unless 
the facts found necessarily amount to fraud ; even n> 
upon a consideration of all the circumstances, Hig 
•Court might have drawn a different inference and come 
to a different conclusion, unless that inference neces¬ 
sarily followed from the facts proved, the High Court 
would not be entitled to disturb the findings of the first 
appellate Court. ( Dawson Miller, C. J. and Mullick, 
/.) ramdhuri Chowdhuri v. DEONANDHAN 
Prasad Singh. 3 Pat. L. T. 501 = 77 I. C. 957- 

1922 P. H. C. C. 269 = 2 Pat. 65 = 
'I Pat. L. R. 18 = A. I. R. 1922 Pat. 507. 

— S. 100—Inference from facts—Intention. 

-Where the question involved (e. g. whether a 

certain transaction amounts to a sale or a mortgage) is 
not, simply of the proper construction of a document 
but of inference to be drawn from the deed and from 
other evidence as to the intention of the parties to the 
transfer, it is one of fact and cannot be challenged in 
second appeal ; 45 P. R. 1895, Ref.; 120 P. L. R. 1916 
and 16 P. R- 1907, Rel. on. (Bhule, /.) MUHAMMAD 
Din v. Nur Ahamad. 1101. C. 762 = 

A. I. R. 1928 Lah. 930. 

-The question as to whether a landlord recognised 

a certain person’s tenancy is a question of inference as 
to a state of mind on the part of the landlord and it is 
open to the High Court in second appeal to enquire as 
to whether the facts would go to prove recognition. 
{Milker ji> /.) SATISH CHANDRA GHOSE v. 
Debendra NnTH DEY. 85 I. C. 636 = 

A. I- R. 1925 Cal. 761. 

•A finding that the facts as found did not indi 


cate an unequivocal declaration of intention on the part 
of any of the joint holders to hold his share separately 
is not a finding of fact but an inference of the legal 
effects of facts found and can be set aside in second 
.appeal. (21 All. 496, Foil.) ( Hallifax , A. J. C.) RED 
Prasad v. Nakchhed Prasad. 21N. L. R. 12 = 

79 I. C. 884 = A. I. R. 1924 Nag. 410. 

—S. 100—Inference from facts—Interest. 

-The finding that certain payments made by the 

mortgagors must be considered as payments made to¬ 
wards interest as such is a question of fact. ( Findlay, 
<0. J. C. and Pridcaux , A. J. C.) GHULAM ABBAS v. 
GovindraO. 911. C. 200 = A.I.R. 1926 Nag. 245. 

—S. 100—Inference from facts—Marriage. 

-Whether the facts found justify the legal in¬ 
ference of valid marriage is not a question of fact. 
(Jai Lai, J.) KARTAR SlNGH v. MT. LaCHHMI. 

28 P. L. R. 406 = 104 I. C. 702 = 
A. I. R. 1927 Lah. 811. 


C. P. CODE, (1908), S. 100 —Inference from facts 
—Question of law. 

_S 100 —Inference from facts—Nature of right. 

_!_The question whether possession is adverse or 

permissive may often be one of legal inference from 
documents ; 42 All. 152 (P. C.) and A. I. R. 1923 P.C. 

59, Foil. ( Kinkhcdt , A. J. C.) V 7l S ” A '' A * T 1 Z' 
DAULAT. 89 I. C. 663 = A. I. R. 1926 Nag. 129. 

-Where from an open u>er continued without 

interruption for a period of over 20 years and not shown 
to be attributable to permission or sufferance on the 
owner’s part, the final Judge of fact. t. e., the first 
Appellate Court draws an inference or presumption that 
it is as of right, the High Court cannot interfere with 
the finding. ( Kinkhcde , A. J . C.) WaSUDEO r. 

Shankar. 7 N. L. J. 232 = 85 I. C. 84 = 

A. I. R. 1925 Nag. 168. 

-Second appeal lies from decision that appellant 

who had agreed to sell land and had taken advance but 
had not conveyed registered title, had sold the land. 

(. Duckworth . /.) MAUNG PO YlN 7'. MAUNG TET TU. 

86 I. C. 205 = 2 Rang. 459 = 

A. I. R. 1925 Rang. 68. 

_S. 100 —Inference from facts—Propriety of. 

_Finding as to occupation by a common ancestor 

based not on any direct evidence but on inferences 
drawn from other pieces of evidence—Question whether 
inferences are properly drawn can be raised in second 
appeal. A. I. R. 1927 P. C. 102 Foil. [Bhide, J.) 
Ranbir Chand v. Mangal Singh. 116 1.0.325 — 

10 L.L.J. 455 = A.I.R. 1929 Lah. 198. 

_-Finding of fact—Lower court misdirecting itself 

as to conclusions to be drawn—Finding is not binding. 
[Ashworth, and Iqbal Ahmad, J J .) MT. BETI v. SlKH- 
DAR SINGH. 50 All. 180=25 A.L.J. 1014 = 

108 I. C. 721 = A. I. R. 1928 All. 39. 

The question whether the lower court was justi¬ 
fied in its inference from findings of fact must be re¬ 
garded as one which is still open to consideration on 
second appeal. (C old stream, J.') MT. JANNA1 «/. 

Abdul Rahman Khan. 112 i.C. 847. 

—S. 100 —Inference from facts-Question of fact. 

-Case of presumed contract — Finding of legal 

origin is one of fact. ( Anantakrishna Iyer, J.) SH1VA- 

ramiyyah v. Rajah of Yenkatagiri. 

120 I. C. 743 = A. I.R. 1930 Mad. 339. 

-Transfer of Property Act, S. 136 Traffic in 

connotes something more than a mere sale Whether 
mere sale amounts to “trafficking in’ is a question of 
fact. [Das and Ross, JJ.) HlRDAY NARA1N v. JUGAL 
Prasad 97 I.C. 373 = 8 P.L.T. 201 = 

A. I. R. 1927 Pat. 2. 

An inference of fact from admitted entries in 


documents cannot be disturbed in second appeal unless 
the inference is perverse or illegitimate. (Muksrji, J.) 

Mr Sham Devi*. Bhagwat Dayal. 

851. C. 584 = 6 L.R.A. Civ. 139 = 

A. I. R. 1925 All. S53. 

Question of inferences from documents other 


M V •• --- . 

than documents of title is one of fact. ( Sulaiman , J .) 

Gupta Nand v. Hari Shankar. 78 I.C. 1016 = 

A. I. R. 1925 All. 39. 

-A finding based on inferences to be derived from 

documentary evidence is a finding of fact. 22 C. 609, 
Ref. (Dalai, A.J.C.) BlNDESHRI PANDEr. SHEO 
Ratan Pande. 74 I.C. 811- 

A. I. R. 1924 Oudh 185. 

—S. 100 —Inference from facts— Question of law. 

- Inference from facts when question of law and 

when question of fact stated. 

An inference from facts admitted or proved may, 
under certain circumstances, be a question of law, but 


1685 


CIVIL, CRIMINAL AND REVENUE 


1686 


C. P. CODE, (1908), S. 100—Inference from facts • C. P. CODE, (1908), S. 100—Inference from facts 
—Question of law. j —Status. 


is not necessarily a question of law and where the con¬ 
clusion arrived at by the court below is one which 
hinges upon a balance of evidence produced in the case, 
the said conclusion is one of fact and not of law. {Sen 
and Niamatullah , //.) BHAGF.SWARI SlNGH v. 
HlNGU. A. I. R. 1930 All. 218. 

-Question as to what is the legal inference from 

admitted facts is a question of law. A.I.R. 1918 P.C. 
92, Foil. ( Beasley , C. J. Ramesam, Pandalai , Eddy 
and Cornish , //.) S. A. SUBB1AH IYER V. COMMIS¬ 
SIONER of Income-tax, Madras. 

A. I. R. 1930 Mad. 449 = 58 M.L.J. 581 (S.B.). 

--Findings on questions of facts are undoubtedly 

binding on appellate court in second appeal. But infer¬ 
ence from proved facts is always a question of law and 
therefore any inference drawn by lower appellate court 
from proved facts is not binding on appellate court if in 
arriving at that inference the lower appellate court has 
misdirected itself on any matter of law. (Iqbal Ahmad , 

/.) Mohammad Kamil v. Mohammad Salim. 

119 I. C. 111 = A. I. R. 1929 All. 875. 

-The question whether Rs. 100 is or is not a 

grossly inadequate consideration for a house which is 
found to be by the lower appellate court to be worth 
Rs. 200 is a question of law as it is an inference from 
proved facts. A.I.R. 1927 P.C. 102, Rel. on. {Young 
and Bennet , /.) PRAKASH NARAIN v. RAM CHARAN. 

A. I. R. 1929 All. 872. 

-Proper effect of proved fact is question of law— 

Appellate Court can draw inference from facts admit¬ 
tedly proved. A.I.R 1927 P.C. 102, Rel. on. {Bennet 
and Iqhal Ahmad , JJ.) KORA MAL v. RAGHUBIR 
KON1A. a. I. R. 1929 All. 861. 

-An inference from admitted or proved facts is a 

question of law. A.I.R. 1927 P.C. 102* Foil. {Makerji 
and Bennet , //.) GOPI LaL v. ABDUL HAMID. 

116 I. C. 91 = 26 A.L.J. 887 = 
A.I.R. 1928 All. 381. 

--The proper effect of a proved fact is a question 

of law. A.I.R. 1927 P.C. 102, Foil. {Ashworth and 
Iqbal Ahmad , JJ.) MT. BETI v. SlKHDAR SlNGH. 

50 All. 180 = 25 A.L.J. 1014 = 1081.0.721 = 

A.I.R. 1928 All. 39. 
The proper effect of a proved fact is a question 
of law, and the question, whether a tenancy is perma¬ 
nent or precarious seems to be a legal inference from 
facts and not itself a question of fact and, therefore, a 
second appeal lies from it A.I.R. 1927 P.C. 102, Ref. 
{Rankin, C. J. and Mitter , J.) MONMOTHA NaTH 
V. RAJESWAR Rai. 55 Cal. 355 = 

32 C.W.N. 184 = 1071. C. 81 = A.I.R. 1928 Cal. 315. 

-—The proper legal effect of proved facts is a ques¬ 
tion of law. A.I.R. 1918 P.C. 92, Foil. {Addison and 
Bhide , JJ.) E.I. RAILWAY CO., CALCUTTA v. PlYARA 
Lal SOHAN Lal. 10 Lah. 360 = 30 P.L.R. 541 = 

112 I.C. 736 = A.I.R. 1928 Lah. 774. 

—-Correctness of conclusions drawn from a finding 

of fact is question of law. {Broadway and Agha Hai¬ 
dar, JJ.) D. JOHNSTONE v. MT. JaN BIB!. 

Ill I.C. 645 = A.I.R. 1928 Lah. 722. 
“ The proper effect of a proved fact is a question 
of law, and, therefore, the question whether a tenancy is 
permanent or precarious, is a legal inference from facts 
and not itself a question of fact. A.I.R. 1927 P.C. 102, 
Foil. {Kinkhede, A.J.C.) DEOLIA v. RaJE JANAR- 

DHAN * 11 N.L.J. 21 = 111 I c. 486 = 

A.I.R. 1928 Nag. 153. | 

“ Inference from proved facts is question of law. 
{Iqbal Ahmad , /.) BACHAN SlNGH v. BHIKA SlNGH. 

8 L.R.A. Rev. 229 = 106 I.C. 49 = 


A.I.R. 1927 All. 601. 

-Questions of law and facts sometimes are very 

difficult to disentangle but as the proper legal effect of 
I proved facts is essentially a question of law, the High 
Court in Second Appeal is justified in interfering with 
them especially where the decision of the lower appellate 
Court reverses the judgment of the lower Court and does 
not show marks of having come into close quarters 
with it and met the reasoning therein. 16 M. L. J. 272 
(P.C.), Foil. ( Kinkhede , A.J.C.) NARAYAN v. NaTHU. 

| 10 N.L.J. 12=103 I.C. 486 = A.I.R. 1927 Nag. 166. 

-The existence of legal necessity is a matter of 

inferences from facts found and the question whether the 
inferences are legal or not is a question of law. 

( Kinkhede . Offg, A. J. C.) PUNJABRAO v. RAM- 
KRISHNA. 9 N.L.J. 70 = 95 I.C. 553 = 

A.I.R. 1926 Nag. 332. 
Where the lower appellate Court found as a fact 
that the evidence established that there had been no 
change of rent for 48 years and then inferred that fixity 
| of rent could be presumed. 

Held , that it was an inference of law and could be 
questioned in second appeal. {Das and Ada mi, JJ.) 

Kesho Prasad v. Isser Dubey. 

71 I.C. 15 = 1 Pat. L.R. 32 = A.I.R. 1924 Pat. 373. 
Inference from fact is a question of law. {Sch- 
wabe, C.J. and Wallace, J.) ABDUR SaLAM SaHIB 

, S'. Kandasami Chettiar. 

71 I.C. 330 = 16 M.L.W. 473 = 1922 M.W.N. 639 = 

A.I.R. 1923 Mad. 54 = 43 M.L.J. 556. 
The question whether a particular section of an 
Act does or does not apply to the facts as found is a 
question of law. (36 All. 308 Dist. ; 26 All. 490, Ref.) 
{Walsh and Ryves , JJ.) MUL RAJ v. FaZEL IMAM. 

74 I.C. 307 = 45 All. 520=21 A.L.J. 424 = 

_ 4 L.R.A. Civ. 234 = A.I.R. 1923 All. 583. 
While the District Court’s decision as to the 
effect of the evidence must stand final as to the facts 
| f^e soundness of the conclusions from those facts may 
involve matters of law and may be questioned by a 
Court of second appeal. The proper legal effect of a 
proved fact is essentially a question of law. 20 Cal. 93 
and 46 Cal. 189, Foil ( Broadway , /.) PURAN v. LALA. 

73 I.C. 795 = A.I.R. 1923 Lab. 216. 

Inference from given set of facts is question of 
law. {Macleod , C. J. and Shah, J.) SHANKAR DaJI 

V. Dattatraya Vinayak. 

45 Bom. 1186 = 23 Bom.L.R. 514 = 63 I.C. 248 = 

A.I.R 1921 Bom. 385. 

S. 100—Inference from facts—Soundness. 

Soundness of conclusions drawn from facts is 
matter of law. 20 Cal, 93 (P.C.), Rel. on. (Macnair, 

Offg . J.C.) Sitaram Doma. 

_ . I.C. 674 = A.I.R. 1929 Nag. 270. 

Conclusion from finding of fact can be attacked. 
{Broadway and Aloti Sagar, JJ.) BRIJ SlNGH 

Partap Singh. 77 I c 473 = 

A.I.R. 1923 Lab. 497. 

" The High Court is entitled in Second Appeal to 
consider the validity of the Lower Appellate Court’s 
inferences from the facts found proved and to appreciate 
their weight for itself. 41 Mad. 374 (F. B.), Foil. 
{Oldfield and Hughes , JJ,) RAMAN v. MUTHU. 

62 I.C. 534 = 13 M.L.W. 218 = 1921 M.W.N. 233 = 

A.I.R. 1921 Mad. 661 = 40 M. L. J. 301. 

—S, 100—Inference from facts—Status. 

—Inference that a woman is public prostitute 
drawn from findings of fact that certain women 
are 4 kept” women earning livelihood by selling their 
bodies, is one of law. 20 Cal. 93 ; A.I.R. 1918 P.C. 92 
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C. P. CODE, (1908), S. 100 —Inference from facts 
—Status. 

and \ I k 1927 P.C. 102, Ref. (Shadi Lai , C. J. and 

Kroadicay /.) MUNICIPAL COMMITTEE, DELHI v. 

MT \ OH An. 123 I.C. 536 = 31 P.L.R. 547- 

A.IR. 1930 Lah. 824. 

■Second Appellate Court can interfere with a find- 

f ( JC • i> 7 / ■« it 7 / i 


ocun.u - / T " JJ 7 \ 

inc as to the legal status of a party. ( Lindlay, J. CJ 

K ioi I.c. 252 - A. I. R. 1927 Nag. 200. 

-Status as public prostitutes is a q«“tion oflaw. 

( r,i Lai n MOTl JAN v. MUNICIPAL COMMITTEE, 
Delhi ' 93 I.C. 827- AIR. 1926 Lab 461 

-Inferences as to jointness or disruption of joint 

Hindu family are findings of fact. The inferences diawn 
from facts admitted or proved as to the ) ()int £ e ^' °[ 
disruption of a joint Hindu family are themselves findings 
of fact. A.I.R. 1925 P.C. 49, Foil. ; and as such what¬ 
ever may have been omitted or disregarded or nusundei - 
stood or misappreciated, provided always the findings 
be based on evidence, those findings are conclusive so 

far as the High Court is concerned. 

Jai Lai , JJ.) PKABHU v. KALE. 27 P L RJ223 

97 I.C. 817 = A.I.R. 1926 Lah. 443. 

-The finding of the lower Appellate Court that 

there was a partnership as defined in the Contract Act 
is not a finding of fact by which the High Court is 
bound. The findings that are final are those on the 
facts from which the existence of the legal relationship 
of partners might or might not be inferred provided ot 
course, they are not otherwise unsound. A servant 
whose remuneration varies with profits may be a partner 
in the popular sense but not in the legal sense. Bern ram 
v. Kundan Lai, 21 A. 496 P. C., Foil {Halifax, 
A.J.C.) moula Bux v. Muhammad afzal. 

69 I.C. 781 = A.I.R. 1922 Nag. 96. 

—S. 100 —Inference from facts—Miscellaneous. 

-Where the facts are not in dispute the inference 

which the Court below draws from these facts and the 
legal standard of reasonable care set up by it are ques¬ 
tions of law and the High C ourt can see whether the 
Court below was right in holding e.g. that the defend¬ 
ant in despatching baled jute in a boat with 20 or 30 
leaks, 1 or 1 1-2 inches in length, through which water 
entered into the boat, the jute being left in the hold of 
the boat for 30 hours, complied with the requirements of 
S. 151, of the Contract Act merely because there was 
continuous pumping out of the water which had only the 
effect of saving the boat. (C hatterjea and Cuming, 

//,) lakshmi Narain Baijinath v. The Secre¬ 
tary of State for India. 80 I.C. 279 = 

27 C.W.N, 1017 = A.I.R. 1924 Cal, 92. 
•Findings of fact—No finding as to their effect— 


Remanding case for preparation of decree as per find¬ 
ings is not a proper order— Remand—Appellate Court 
must amend or uphold the decree. (Piggot and Walsh, 

//.) SHI AM Saran v. Banarsi I)as. 66 I.C. 866 = 

20 A L J, 258 = A.I.R. 1922 All. 192. 

-S. 100—Jurisdiction. 

-Question of maintainability of suit cannot be 

raised in second appeal in first instance. (Makerji and 

Witter, JJ.) Rader Buxt>. Salimuddin Hazi. 

50 C.L.J. 543 = A. I. R. 1930 Cal. 267. 

-New plea—Question of jurisdiction not raised in 

second appeal—Question can be raised in Letters Patent 

Appeal. A, I, R. 1924 P. C, 95, Foil. (Mya Pu and 
Baguley, JJ.) U AHSAYA 77 . U PYINNYA. 

6 Rang. 783 = 114 I.C. 540 = A.I.R. 1929 Rang. 77. 

-When the Judge has no inherent jurisdiction 

over the subject-matter of the suit, the parties cannot by 
their mutual consent convert it into a proper judicial 
process. It is the settled practice of the Bombay High 


C. P. CODE, (1908), S. 100—Legal necessity. 

Court to entertain objections taken for the first time 
even in second appeal, and even in England the Court 
can raise the question of jurisdiction at any time in pro¬ 
ceedings for divorce. ( Macleod , C.J ., Marten and 
Crump , JJ.) ALFRED WILKINSON 7/. GRACE EMILV 
NORAH WILKINSON. 77 I.C. 654 = 47 Bom, 843- 
25 Bom.L.R. 945 = A. I. R. 1923 Bom. 321 (F.B.).. 

-Question of Jurisdiction for the first time in 

second appeal is competent. (Broadway and Zafar 

Ali, J J.) RAM KISHANt;. RAMSHAN. 

77 I.C. 532 = A.IR. 1923 Lah. 551. 

-Question of jurisdiction cannot, but point of law 

not involving question of fact, can be raised in second 
appeal. 21 All. 446 ; 42 Cal. 72 = 41 I. A. 251 P.C. 
Ref. to. (Gokul Prasad, J.) BHIKARI SlNGH v. 
JOKHAN. 66 I.C. 856 = A.I.R. 1922 All. 124. 

—S. 100 —Legal necessity. 

-Alienation—Question as to necessity is one of 

law. It is not possible to lay down a principle that in 
all tribes custom would recognise an alienation for a 
debt due from a previous holder of the land as a justifi¬ 
able necessity. 19 P.R. 1915, Foil. (Dalip Singh, J.) 

Udham Singh v. Jawala Singh. 

100 I.C. 803 = A. I. R. 1927 Lah. 896. 

_ Hindu Law— Alienation—Necessity—Finding as 

to existence of legal necessity can be examined in second 
appeal. 9 A.L.J. 63 ¥o\\.(Kinkhede, A.J.C.) MOT1RAM 
z, TUKARAM. 96 I.C. 1006 = A.IR. 1926 Nag. 486. 
_Existence of necessity is question of fact—Whe¬ 
ther lender should see to the application of money is a 
question of law. ( Simpson, A.J.C.) SHEO BEHARI 

v. Sheo Ratan Singh. 90 I.C. 345 = 

A.I.R. 1925 Oudh 740. 

_Alienation by Hindu widow—Enquiry by alienee, 

as to legal necessity—Sufficiency of enquiry is question 
of law. (Dalai, J.C.) RAMAN v. BARATI. 

85 I.C. 489 = 27 O.C. 329 = A.IJJ. 1925 Oudh 557. 

_Finding as to passing of consideration and exist¬ 
ence of legal necessity is not one of fact. (Moti Sagar y 

I) Tara Chand v. Rahman Shah. 

75 i.c. 674=A.I.R. 1924 Lah. 689. 

_-The finding of the Lower Appellate Court that 

one of the vendors was a cripple and incapable of work¬ 
ing, and that his share of the price was required for his 
personal necessities, is a finding of fact and cannot be 
contested in second appeal. (Martineau, J.) Ram 

KlSHAN v. KhiaLI. 78 I.C. 148 = 6 L.L.J. 313 = 

A.IR. 1924 Lah. 685. 

_Finding as to existence of necessity for aliena¬ 
tion is a finding of fact. (Moti Sagar, J.) DALJ1T 

Singh Hari Chand. 78 I.C. 11 = 

A.IR. 1923 Lah. 669. 

_Finding as to necessity on wrong principles can 

be examined in Second Appeal. (Broadway, J.) 
ANOKH SlNGH v. SaPUKAN SlNGH. 79 I.C. 980 = 

A.IR. 1923 Lah. 660. 


--Question of necessity for an alienation may be one 

of fact or of law, and when the point raised is whether 
the Court below has infringed rules and maxims laid 
down by High Court and has decided on wrong princi¬ 
ples as to the quantum of proof of necessity required, 
then the question is one of law. (Campbell, J.) PREM 

Das v. Sarbaland. 79 I.C. 211 = 

A.IR. 192S Lah. 41. 

-Consideration and necessity—Finding as to, is 

one of fact. (Le Rossignol and Wilber force, JJ .) 

Hakumat Rai v, Wadhawa Singh. 

4 Lah. L.J. 243=A.IR. 1922 Lah. S98. 

-The defendant cannot be allowed to raise in 

appeal the point of failure to prove legal necessity for 
the stipulated rate of interest when no such plea was 
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C. P. CODE, (1908), S. 100—Legal necessity. 

taken in the Court below nor any issue raised on that 
point. {Dawson Miller , C.J. and Adami , /.) AlNTHAN 

•Gope v. Khakhar Sahu. 67 I.C. 790 = 

1 Pat. 612 = 3 Pat. L.T. 367-A.I.R. 1922 Pat. 356. 

-Alienation of ancestral property by Hindu father 

—Finding as to legal necessity is a finding of fact. 
{Abdul Raoof and Harrison , //.) KAIQ SHAH v. 

Dina Nath. 63 I.C. 515 = 3 L.L.J. 491 = 

A.I.R. 1921 Lab. 304. i 
—S. 100—Limitation. > 

- Plea depending on facts. ! 

Plea of limitation though point of law but de- ; 
pending upon facts, if not raised in lower Courts or in 
memorandum of second appeal cannot be raised only at | 
time of argument in second appeal. {Makerji and 

Mailik , //.) Ahamadar Rahman v. Jaminiranjan. , 
125 I.C. 607 = 57 Cal. 114 = A.I.R. 1930 Cal. 385. j 

- Plea depending on facts. 

Limitation Act, S. 3—Court of appeal cannot tak^ 
up the question of limitation suo rnotu when it depends 
on enquiry on facts—The plea must be raised in plead¬ 
ings or put in issue. {Tek Chand , /.) LaJPAT Rai 

v. SOHNA. 115 I.C. 71 = 11 L.L.J. 91= i 

30 P.L.R. 296 = A.I.R. 1929 Lah. 432. 

- Plea depending on facts. 

Where the question of limitation depends upon the 1 
finding of fact relating to the possession of a party and 
the point was not raised before the lower Appellate 
Court, it is not open to the appellant to raise it in second 
appeal. {Kulwant Sahay and Macpherson , JJ.) 

Mahomed Sayed Khan v. Abdul Gafoor. I 

115 I. C. 680=10 P. L. T. 53. I 

— New plea. 

Plea—Even if raised for first time in second appeal 
must not be refused where facts necessary to support 
plea are admitted or apparent. {Sen and Niamat- 
ullah , //.) RANGA CHARYA v. GURU REVATI 
Raman Acharya. 114 I. C. 734 = 

1929 A. L. J. 229 = A. I. R. 1928 All. 689. 

- Neso plea. 

Plea of limitation should be allowed even for first 
time in second appeal but case cannot be remanded to 
find out facts for showing that claim is barred—Limita¬ 
tion Act, S. 3. ( Pankin , C. J. and C. C. Ghose , /.) 
Baikuntha Nath v. Sheik Ajidulla. i 

115 I. C. 606 = 32 C. W. N. 778 = 

A. I. R. 1928 Cal. 870. 

- Mixed question of law and fact. 

Limitation is a mixed question of law and fact. 
{Cuming and Page, J J.) ABDUL G.AFUR v. ABDUL 
Jabbar. 97 I. C. 635 = A. I. R. 1927 Cal. 30. 

- Plea depending on facts—Even a plea of limita¬ 
tion ca 7 inot be raised in second appeal for first time if 
defeyidant 071 evide 7 ice. 

Although questions of limitation being questions of 
law are not excluded from being heard in second ap¬ 
peal when they have not been raised in the lower courts, 
still where a question of law depends upon a finding of 
fact on evidence and that evidence has not been led in 
the trial court. High Court in second appeal will not 
deal with the question of law. ( Maclcod , C. J. a7id 
Crump , /.) DlGAMBAR GOVIND v. LaHYADEO BHAU 
DESHPANDE. 72 I.C 326 = 25 Bom.L.R. 245 = 

A.I.R. 1923 Bom. 254. 

—S. 100—New plea. 

Limitation, question of—Is one of law and can 
be raised in second appeal for the first time. {Scott- 
S7nith a7id Abdul Qadir, JJ.) NlGAHIA Ram v. 
BhaGU MaL. 651 C. 580 = 

A. I. R. 1922 Lah. 240. 


C.P. CODE, (1908), S. 100—Misreading of evi¬ 
dence. 

—S. 100—Marriage. 

- Qi/estion of fact. 

The finding as to Karewa (a form of marriage) is 
one of fact. ( Addison , J.) Mt. MaNBHARI v. RUP 
CHAND. Ill I.C. 712. 

- Question of Law. 

Form of marriage is a question of law. {Sulai/nau 
a/id Daniels, J J.) MT. KlSHAN DEI v. SHEO PALTAN. 

48 All. 126= 23 A. L. J. 981 = 6 L. R. A. Civ. 557 = 

90 I. C. 358 = A. I. R. 1926 All. 1. 

- Question of fact. 

Whether a valid marriage took place between the 
parties is a question of fact. {Shadi Lai , C. J. and 
Zafar Ali , J.) Mt. NAWaB BlBI v. ALLAH I)ITTA. 

73 I.C. 896 = 5 L.L.J. 505 = 
A. I. R. 1924 Lah. 188. 

- Question of fact. 

Whether a marriage has been proved is a question of 
fact. {Broad-way and Marti7ieau. J J,) Ram DAS v. 

Mt. Panna Devi. 84 I. C. 1039 = 5 L. L. J. 117 = 

A. I. R. 1921 Lah. 201. 

—S. 100—Minority. 

- Questio7i of fact. 

Question of party’s minority cannot be re-investigated 
by High Court. {Das. J.) ALI HUSSAIN v. FaGUNI 
Rai. 86 I.C. 856 = 3 Pat. L. R. 16 = 

A. I. R. 1925 Pat. 367. 
—S. 100—Misconstruction of document. 

-Finding based on misconstruction of document is 

liable to be set aside. ( BJiiae. J.) ABDUL LatIF v. 

Rahmatullah. 123 1. C. 533 = 

A. I. R. 1930 Lah. 139. 

-S. 100—Misjoinder. 

-Objection as to misjoinder of parties cannot be 

taken for the first time in second appeal. {Wallace and 
Srinivasa Ayyangar, JJ.) RaNGaSWAMI v. SUN- 

DARA Pandia. 110 I.C. 548 = A.I.R. 1928 Mad 635. 
—S. 100—Misreading of evidence. 

-Court of second appeal is not bound by finding 

of fact arrived at by erroneous and unwarranted as¬ 
sumption of facts and misreading of accounts. {Tek 
Cband arid Ag/ia Haider , JJ.) JlWANMAL GlANCHAND 
v. Hari Ram. 125 I.C. 623 = A.I.R. 1930 Lah. 712. 

- Law or procedure. 

High Court can interfere with findings of fact when 
they result from misconstruction of document or mis¬ 
application of law or procedure. {Fazl Ali and C hat¬ 
ter ji, JJ.) SAKALDIP SlNGH v. IMRIT BaSHI. 

120 I. C. 292= 10 P. L. T. 630 = 

A. I. R. 1930 Pat. 71. 

-*( Obiter. —Even a misreading of the evidence by a 

Court of fact is not a ground of second appeal. {Suhra- 
wardy and Jack. JJf) NAGENDRA NaTH VaSU v. 
KSHIRADAR RUIDAS. 113 I. C. 575. 

-Second appeal—Decision in lower appellate 

Court on supposed admission by plaintiff—Decision can 
be challenged in second appeal. ( Pullan , J.) BhaG- 
wan Baksh Singh v. Thakur Din. 

108 I. C. 102 = A. I. R. 1928 Oudh 333. 

- Question of law. 

Inferences from incorrect construction—Finding can 
be considered. 34 All. 579 (P. C.), Foil. {Pamesa 7 n 
and Venkatasubba Rao. J J.) RaMESWARAM DeVAS- 

thanam v. Secretary of State. 

39 M. L.T. 633 = 1041. C. 781 = 
A. I. R. 1927 Mad. 1167. 

-Finding on the question of fact based on mis - 

appreciation of true meaning of ‘sharing in cultivation” 
is vitiated. {Sulaiman. J.) RaMDEO v. DHEO NaiK. 

94 I. C. 190 = A. I. R. 1926 All. 465 
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C. P. CODE, (1908), S. 100—Misreading of evi¬ 
dence. 

_judgment of lower appellate Court based on mis- 

• • .* .. ! ,1 r.ix.'n l C IioKIp to hp in second 


reading of evidence is liable to be set aside in second 

anneal" (7«» A;/, /•) LACHHMAN DaS v. RAMJI 
* } P A P S 95 I. C. 240 - A. I. R. 1926 Lah. 541. 

Court will interfere in cases where the 
lower Courts have misread evidence or overlooked im¬ 
portant evidence or relied for their conclusion upon in- 
admissible evidence, or where they misdirected them- 
selves as to any question of importance or where they 
'relied upon personal knowledge or where they took a 
wrong view as to the onus of proof, or where they decid¬ 
ed points not raised by the parties or where they mis- 
construed important documents. W hen a Court mis¬ 
construes a document it relies upon a construction which 
it is not capable of bearing and such misconstruction 
leads nor merely to a wrong view of the evidence but to 
relying upon what it considers to be an inference from 
the evidence which the evidence is not capable of bear- 
in" The misconstruction of an important document, 
therefore, is a ground for interference. (Devadoss and 
Waller JJ.) VELAYUDA GURU KaL v. ANNAMMAL. 

} 24 M. L. W. 88 = 93 I. C. 307 = 

A. I. R. 1926 Mad. 652. 

_Original grant not produced—Inam register and 

inam patta are foundation of inamdar’s title in the 
absence of original grant—Their misconstruction is 
ground for second appeal. A. I. R. 1923 P.C. 187, Rer. 
{Devadoss and Waller % JJ.) VELAYUDA GURUKAL 
v. ANNAMMAL. 24 M. L. W. 88 = 93 I. C. 307 - 

A. I. R. 1926 Mad. 652. 

•Findings based on mistaken view of pleadings 


are not binding. (Misra, J.) AHMAD SHARIF v. 

UMRAO Beg. I 3 0. L. J. 536 = 

3 0. W.N. 460=94 I. C. 779 = 
A. I. R. 1926 Oudh 353. 

Misreading of documentary evidence—Finding is 


not binding. (Kulwant Sahay, J.) GANESH FALL 
v. BISESUR PANDEY. 88 I. C. 820 = 

A. I. R. 1926 Pat. 49. | 

- Misconception as to nature of claim. 

Misconception as to nature of claim—Second appeal 
lies (Martineau, J J.) NlRANJAN LAL v. (jHULAM 

Nabi. 6 Lah. L. J. 508 = A. I. R. 1925 Lah. 251. 

-Document wrongly read or misconstrued by 

lower Court—High Court will interfere if finding is 
vitiated. ( Devadoss, /.) RAMA RaO v. APPU. 

88 I. C. 924 = A. I. R. 1925 Mad. 1226. 

-A finding on an issue of a lower appellate Court 

which is based on a misconception of what the evidence 
is cannot be accepted in second appeal as a legal finding 
on it. 20 Bom. 753, Foil. (Daniels and Nave, JJ.) 
SUBEDAR V. DUBEY JAGAT NARAIN. 

80 1. C. 25 = 46 All. 773 = 22 A. L. J. 739 = 

5 L. R. A. Civ. 533 = A. I. R. 1924 All. 848. 

- Misapplication of law. i 

If the finding of fact of the lower appellate Court 
has been arrived at by misreading the evidence and mis- i 
application of law, it can be interfered with in second 
appeal. (Moti Sugar, J.) THE FIRM JOWALA DASS 
v. Uttam Chand. 76 I. C. 555 = 

A. I. R. 1923 Lah. 585. I 
—S. 100—Misreading of judgment. 

-A finding can be contested in second appeal, if 

it is based on a misreading of the first Court’s judgment. : 
(Scott Smith and Fforde, J J.) MT. BaSANTI v. \ 

Chanda Singh. 771. C. 475= 

A. I. R. 1923 Lah. 502. ; 
—S. 100—Mixed question of law and fact 
—Abandonment. 

-The question as to whether a certain provision in 


C. P. CODE, (1908).S. 100—Mixed question of law 
and fact—Limitation. 

a lease is penal or not is a mixed question of law and 
fact and as a rule, it will not be permitted to be raised 
in second appeal if it is clear that it was abandoned in 
a subordinate Court competent to investigate questions 
of fact as well as of law. ( Fazl Ah and Chatterji , JJ.) 

kuman Das v. Raphika Singh. 

10 P. L. T. 669 = A. I. R. 1929 Pat. 717. 

—S. 100—Mixed question of law and fact—Alter¬ 
ation of document. 

-The question whether an alteration is material or 

not is always dependent upon the nature of each trans¬ 
action and it also depends upon the nature of the altera¬ 
tion and its juxtaposition in the particular'part of the 
document where it is interpolated and the new com¬ 
plexion the instrument is made to bear by reason of the 
alteration. It is not therefore a pure question of law. 
(Kinkhcde, A.J.C.) HEMCHAND v. GOVIND. 

86 I. C. 185 = 8 N. L. J. 1 = 
A. I. R. 1925 Nag. 243. 
—S. 100—Mixed question of law and fact- 
Dower. 

-Amount of dower is a mixed question of law and 

fact. (Neave, A.J.C J MT. ALIA BlBI v. MT. AM¬ 
ALIA BlBI. 89 I. C. 672 = A. I. R. 1926 Oudh 128. 
—S. 100 —Mixed question of law and fact—Extent 
of interest. 

-The question whether the purchaser purchased in 

the auction sale, held in execution of a decree, the in¬ 
dividual interest of the judgment-debtor, or the entire 
interest of the judgment-debtor and his undivided sons 
in respect of the properties specified in the sale procla¬ 
mation and sale certificate, is doubtless a mixed question 
of law and fact. Case-law considered. (Devadoss and 
Snndaram Chetty, JJ.) NATESA PaTHER v. GaNA- 
PUTI SUBBA PATHER. 99 I. C. 838 = 

A. I. R. 1927 Mad. 311 = 52 M. L. J. 68. 

Whether what the purchaser got at the Court 


sale was the entiie family properties or only the father’s 
share in a certain joint Hindu family, is a mixed ques¬ 
tion of law and fact. 13 Mad. 47 ; 27 Mad. 137 (P.C.) 
and 36 Mad. 325 (P.C.), Foil. ; 17 Cal. 584 (P. C.), 
and 22 Mad. 110(P.C.), treated as overruled by later 
rulings. (Spencer, J.) NATESA PATHAR v. GaNA- 


pathi Subbu. 


23 M. L.W. 349 = 94 I. C. 68 = 
A. I. R. 1926 Mad. 851. 


—S. 100—Mixed question of law and fact—Fina¬ 
lity of. 

-Deed—Finding based not on construction of deed 

alone but on other facts also—Finding cannot be revers¬ 
ed in second appeal. ( Mcirtincau . J.) ISHUQ LaLL v. 
PlYARI LAL. 7 L. L. J. 74 = 26 P.L-R.110 = 

861. C. 595 = A. I. R. 1925 Lah. 344. 

—S. 100 —Mixed question of law and fact-Frau- 
dulent Transfer. 

-—A question as to whether a certain transfer was 

entered into with a view to defeat ereditois is a mixed 
question of fact and law and could legally be decided in 
a Court of Second Appeal but it is undesirable to do so 
in the absence of findings of fact whatever on the part 
of the lower appellate Court. In second appeal it is 
for High Court to decide whether a right conclusion 
has been drawn on the facts found. (Fatten. J . C.) 
POUNDUSA r. BaHENAKAI. 69 I. C. 198 = 

A. I. B. 1923 Nag. 124. 
—S. 100—Mixed question of law and fact—Limi¬ 
tation 

-Whether the facts found attracted the operation 

of S. 14 of the Limitation Act is a mixed question of 
law and fact. (Adami and Seroope, J /.) SHAIKH 

Fazlul Jamil v. Shaik Helaludin. 
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C. P. CODE, (1908), S. 100—Mixed question of law 
and fact—Merger. 

1011.C. 674 = 8 P.L.T. 561 = A.I.R. 1927 Pat. 256. 
—S. 100—Mixed question of law and fact—Mer 
ger. 

On confiscation a zemindari does not merge in 


* j 

the permanent right of the Government so as to create 
a new zemindari when the estate is re-settled with an¬ 
other. The question whether there was merger or not 
is a mixed question of law and fact, and it has to 
be determined upon a construction of the order of con¬ 
fiscation the interest which the Government was capable 
of holding in those days and upon various other matters. 
('Greaves and Mukherji JJ.) BlRENDRA KlSHORE 
v. DURGA S UNDARI. 98 I. C. 211 = 

A. I. R. 1927 Cal. 136. 
—S. 100—Mixed question of*law and fact—Nature 
of property. 

-The question whether land been proved to be 

communal is one of mixed fact and law. {Venkata- 
subba Rao, J.) RaMaSWAMI AlYAR v. SECRETARY 
of State. 1930 M.W.N. 515. 

--The question whether a certain property is a pri¬ 
vate or public property, held in trust for religious or 
charitable purposes, is a mixed question of law and 
fact. If the Court of first appeal has drawn wrong in¬ 
ferences from the facts established in the case, or has 
applied the law wrongly, the High Court would be com¬ 
petent to interfere with such finding in second appeal 
40 Mad. 709 ; 3 Mad. 284 (P. C.) and 1 Mad. 252, Rel. 
on. ( Misra , /.) HARI KiSHEN v. RaGHUBAR 
Dayal. 97 I.C. 853=1 Luck. 489=13 0.L.J. 696 = 

3 O. W. N. 645 = A. I. R. 1926 Oudh 578. 


The question as to whether permanent tenancy 
can be presumed is a mixed question of fact and law. 
46 Cal. 90, Foil. {Mooketjee and Chotzner , //.) 
MAKHAN LAL DE v. A RUN BALA DEVI. 

73 I. C. 2 = A. I. R. 1924 Cal. 465. 

—S. 100—Mixed question of law and fact—Neces¬ 
saries. 

-The question of what are “ necessaries ” is not a 
pure question of law but is a mixed question of law and 
fact and cannot be allowed to be raised for the first 
time in second appeal. 36 Cal. 768 at 778, Foil. 
{Kinkhede, A. J. C .) TULSIRAM v. ANUSUYA. 

78 I. C. 380 = A. I. R. 1924 Nag. 360. 

—S. 100—Mixed question of law and fact—Rea¬ 
sonable care. 

-Whether vendee has acted with reasonable care 

under S. 41, T. P. Act, is a mixed question of law and 
fact. High Court will interfere only where strong rea¬ 
sons exist. {Kendall, J.') PUTTULaL v. RAM SlNGH. 

99 I. C. 1 = A. I. R. 1927 All. 158. 
—S. 100—Mixed question of law and fact— 
Reasonable cause. 

- Malicious prosecution. 

In malicious prosecution the existence of reasonable 
and probable cause is a question for the Judge and not 
for the jury. In India the balance of authorities is in 
favour of the view that the question is a mixed one of 
law and fact and the inference deducible from proved 
facts may be examined by the High Court on second 
appeal. 16 C. W. N. 540 ; 12 C. L. J. 410 and 28 Cal. 
591. Ref. {Mukerji, J.) NAGENDRA NATH Ray v. 

Basanta Das Bairagya. 57 Cal. 25 = 

A. I. R. 1930 Cal. 392. 
—S. 100 -Mixed question of law and fact—Hindu 
family—Status. 

Question as to jointness of Hindu family may be 

a mixed que^ion ° f j aw and fact. A.I.R. 1922 All. 
188, Rel. on. ( Kinkhede , A. J. C.) BiRDlCHAND 
LALCHAND V. POPAT Lal. 95 I. C. 183= 


i C. P. CODE, (1908), S. 100—Nature of tenancy. 

A. I. R. 1926 Nag. 389. 

- Firm. 

The question whether a person is a partner or agent 
of a firm is a mixed question of law and fact, and there¬ 
fore the High Court is entitled to test the correctness of 
the lower Court’s conclusion by an examination of the 
relevant evidence in the case. {IVullace and Madhavan 
Hair, JJ.) CHOKALINGA ChETTIAR v. MUTHU- 
SWAMI CHETTIAR. 87 I. C. 663= 21 M.L.W. 541 = 

A. I. R. 1925 Mad. 768 = 48 M. L. J. 518. 

- Hindu Family 

The question whether a Hindu family is joint or 
separate is not a pure question of fact but is a mixed 
question of law and fact, and it is open to a High Court 
to look into evidence to find out how far the evidence let 
in by the parties as to the status of the family is legal 
evidence and justifies the conclusions arrived at by the 
lower Court. 44 All. 602, Ref. {Kinkhede, A. J. C.) 

Gangadakas v. Narayan. 86 I. C. 505 = 

A. I. R. 1925 Nag. 284. 
—S. 100—Mixed question of law and fact—Stri- 
dhan. 

- Hindu Family. 

The question whether certain property is sulka 
stridhan or not is not a question of iaw, pure and simple. 
Unless evidence is led to show the circumstances under 
which the gift was made and that it was intended to be 
the price of the bride or given to the girl for services 
mentioned in the texts, the property cannot answer the 
description of sulka. {Kendall and dViamatullah , JJ.) 
Bhala Ram v. Dhani Ram. Ill i. c. 165 = 

C ,nn _ _ 26 A - L - J * 1203 = A. I. R. 1929 All. 25. 

—b. 100—Mixed question of law and fact-Trans 
ferability. 

- Right to offerings. 

The question whether or not the right to collect the 
offerings made to the deity installed in a temple is trans 
ferable is not a pure question of law. The answer 
to the question must in every case depend on a variety 
of circumstances which can only be proved by evidence. 
{Ashworth and ]qbal Ahmed , //.) B.ALMUKUNd v 
Tularam. 113 I. C. 242 = 50 All. 394 = 

26 A. L. J. 185 = A. I. R. 1928 All. 721. 

—5.100—Nature of tenancy. 

The question of permanent tenancy though it is 
to be decided on facts, is a legal inference from facts 
and therefore a question of law', which it is open to con¬ 
sider in second appeal. A. I. R. 1927 P. C. 102 and 
22 Bom. L.R. 1214, Rel. on. {Madgavkar and Murphy, 

JJ.) Mansukh Panachand Shaha V. Trikam- 
bhai Ichabai Patel. 1231.0 492 = 

^ 31 Bom. L.R. 1279 = A. I. R. 19S0 Bom. 39. 
-Proper effect of proved fact is question of law— 
Question whether tenancy is permanent is legal infer¬ 
ence from facts and not a question of fart. AIR 
1927 P. C. 102, Foil. ; 32 Cal. 5l (P. C.), Ref. ; 8 Cab 
960, not Foil. ; 3 Cal. 696 and 25 Cal. 896 (F. B.). 
Cons. ( Rankin , C. J. and Mukherji, J., KamaL KU- 
Mar v. Nandalal Dubey. 116 I. C. 378 = 

33 CLW.N. 211 = 56 Cal. 738= A.I.R. 1929 Cal. 37. 
Landlord and tenant—Permanent tenure—Court 
must decide whether a tenancy is permanent or not as an 
inference of law. A.I.R. 1925 Cal. 309 and 30 C.W.N. 

709, Cons. {Page and Mai lick. JJ.) NlBARAN CHAN¬ 
DRA Dhara Moduk v. Kristo Mohan Kundu 
112 I.C. 180=32 C.W.N. 771 = 55 Cal. 1029 = 

... .. r A. I. R. 1928 Cal. 597. 

T rinding of permanent tenancy depending on in¬ 
ferences of fact—Finding can be challenged but not 
the facts found in support of the finding. A.I.R. 1927 
P. C. 102, Rel. on. {Blade, J.) Ishar Das v. Bui.aki 
Das 1111. C. 76 = 




1695 


DECENNIAL DIGEST, 1921—1930. 


1696 


c P CODE. (1908), s. 100 —Nature of tenancy. 

10 Lah. L. J- 251 = A. I. R. 1928 Lah 720 - 

_The proper effect of a Proved fact is a question 

aarr ssi 

1 >H 'TEah A 573 = 541^. 178 = 29 Bom. L. R. 870 = 

8 La 31 C W N. 677 = 1927 M. W. N.481- 
ort t mifii -95 AL J 959 = 28 P.L.R. 658 = 

-The (luestion whether the tenants are raiyats ulti- 

Sfer rsrr s 

z’kw?n “rs sr iT Ki 

c„ S »». n« ; . 

SECRETARY OE ST.Vl E. A j R 1927 C al. 413 . 

-Land whether parjaut-Finding is one of fact. 

(Su/aiman and AMern■ //•) • R 192 ’ 6 AU . 8 3. 

KESHODAS. 87 l.o. obo **• 

_Question of intention to create joint tenancy is 

one of fact, and so long as the Judge makes no inferem 
ces which are not justified in law, the finding of intention 
is one which cannot lie interfered with in second appeal. 
( Pinilit,t J ) MUTHUK ARUPPA MUTHIRI AN V. M\A 

iS^HAMMAt. 90 I.C. 880 - 22 M m L.W. 511 = 

A. I. R. 1926 Mad. 33= 49 M. L. J. 358. 

-Though a substantial question of law may, and 

® . ■ t . • • m ton ont iv 


generally does, arise in determining whether a tenant is 
i roivat or a tenure-holder, the point depends ultimately 
on questions of fact. 46 Cal. 90 (P.C.l, Foil. In second 
appeal the High Court is not entitled to go behind the 
findings of fact of the lower appellate Court unless such 
findings result from the misconstruction of a document 
of title or the misapplication of law or procedure. IV 
C W N 270, Foil. Such findings cannot l>e assailed 
however gross and inexcusable the error therein if the 
lower appellate Court had before it evidence proper for 
its consideration in support of its finding. 18 Cal. 2d 
YP C ) FoU (Miller, C. J. and Macphtrson. J.) 

Tarni Singh v. Sat narain. 901. C. 895 = 

6 P. L. T. 787 = 1925 P. H C.C.281 = 

A. I. R. 1926 Pat. 9. 

__-The question of status of the tenant is a matter 

of inference as to whether certain legal conditions had 
been made out or not. 8 C. W. N. 774 (F. P.). Foil. ; 
16 C. W. N. 725, Dist. (Walmsley and Mukcm , JJ.) 

10GESH CHANDRA ROY V. TAZAR ALI. 

85 I. C. 757 =A. I. R. 1925 Cal. 1238. 

__The finding that a holding was a joint holding of 

the parties is one of fact. (Sulaitnan, J.) NOHAR 
AHIR v. PRATAB AHIR. 79 I. C. 367- 

21 A. L. J. 899 = 5 L. R. A. Rev. 1 = 

A. I. R. 1924 All. 231. 

\ decision on a question of the nature of the 

. • • . • 1 . . .. ^ A AM A /Mf 


C. P. CODE, (1908), S. 100 —Negligence. 

11 Lab. L. J. 82 = A. I. R. 1929 Lah. 314. 

_Second appellate Court is not bound by deductions 

Of lower Courts as to negUgence-Whether certainr facts 
constitute negligence is question of law. lo Cal. 23 (P. 
cTand 2° Cal. 93 (P.C ), Rel. on; 48 Cal. 1 at 16 Ref. 
Neelieence cannot be imputed to a subsequent purchaser 

of a lease, who, if he had made ordinary inquiries that 

an ordinary prudent man would have made in purchas- 

ing the lease, would not have come across anything which 

would have put him on an enquiry of a prior sale of the 

lease. (Baguley.J.) MAUNG KVA 1 NG ^ P. L. 1. A. 

chettyar Firm. lioi. u. 4/u 

K. chei g Rang 643 = A R< 1929 Rang. 17. 

__The finding of a lower appellate Court that there 

was no negligence is a finding of fact. ( Ashworth ,/.) 

hhagwati Saran v. deo Saran Singh. 

HHAGWATI ^AKA i c 702 g L R A Rev 23 = 

A. I. R. 1928 AU. 166. 

_Whether facts established amount to “ wilful 

neplect” is a question of law—Railways Act, S. 72. A. 

T R 1918 P C. 92, Foil. (Addison and Bhide , JJ ) 
SECRETARY OF STATE OHANAYA LAL SRIKISHEN 

OF AMRITSAR. ^ ^ 329 = A. I. R. 1928Lah. 837, 

__"Wilful neglect” is not a concrete fact which can 

be oroved by direct evidence but is a matter of inference. 
The fin din** in a case is based on certain facts and the 
question for determination is whether those facts are 
sufficient to establish “wilful negligence in law. ( Audi- 

BUI,, //•> E.I. R v. c o..c*icm™ ! .. 
P1V „»« 

A. I. R. 1928 Lah. 774. 

Ouesiion as to negligence of a solicitor is one of 

^ ^ ... r r \ Im tp\t addtt't 


—- VIVVIUIVM - '1-- 

i nancy, viz., whether it is a permanent one or a tenancy 
a! will is a mixed question of law and fact and can be 
decided in second appeal. 44 Cal. 119 and 8 C. W . N. 
774, Foil. (Broadway and Abdul Qadir % JJ.) MOTI 
Sagar V. Dhanna Mal. 721. C. 177 = 

29 P. W. R. 1922 = A. I. R. 1922 Lah. 329. 

_S. 100-Negligence. 

-Finding of negligence on wrong principles is not 

binding. 94 I. C. 348 ; A. I. R. 1924 Lah. 594, Dist. 
• (Dal ip Sin ?li , J.) M AH ESH D AS v. I)AUL AT R AM. 

118 I. C. 655 = 30 P.L.R. 128 = 


---I juesiiun - - 

fact (Beasley and Curgcnvcn , JJ.) JULIEN MARRET 
.mAomeoKh^ex ^RAZ, 9 & 27 SONS w n 213= 

39M.L.T. 15 = ^1.^ 1927^443 = 

_Negligence is question of fact. (Stuart, C. J. 

and Ra~a °/.) IQBAL NARAIN v. KAILAS NARAIN. 
and Aa~a, j.) v ^ ^ c 565 = 1 L. C. 498 = 

A. I. R. 1927 Oudh 478. 

_Wilful neglect is not a pure question of law, and, 

therefore, if an appellate Court records a categorical 
finding of fact based on certain evidence and circums¬ 
tances that finding cannot be questioned in second appeal. 

(Mears, C. J. and Sulaitnan, J.) G. I. P. RY. CO.:\ 

BiNDR ABAN. 96 I. C. 1046 = 48 All. 766= 

BlNDRABAN. ^ j R 192 g AU 394> 

_Whether particular facts found constitute gross 

negligence is a question of law. (Odgers, J.) SRINI- 
VASACHARLU v. MUNIRATHNA N.AIDU. 

VASA 95 I. C. 7ff7 = 1926 M. W. N. 350 = 

A. I R. 1926 Mad. 905. 

_Question of law—Whether particular facts justify 

inference of wilful neglect is a question of law. (Kin- 
khedc\ Offg. A.J.C.) ABDUL KARIM SECRETARY OF 

St vte 97 I. C. 195 — 9 N. I*. J* 111 

A. I. R. 1926 Nag. 399. 

-Wilful neglect is a question of fact. A. I. R. 

1924 Lah. 594, Foil. (Jai Lai , /.) B. B. & C. I. RY. 
v . Firm Mulchand Sanwal Das. 941. 0 348. 

What is gross negligence is a question of mixed 


law and fact, and the High Court can interfere with the 
findings of the lower appellate Court. Thus a finding of 
negligence attributed to the Court of Wards in represent¬ 
ing a°minor in not relying upon a previous judgment for 
the purpose of raising the plea of res judicata was set 
aside by the High Court. (Devadoss, J.) S. AN AND A 
RaO V. Venkatadri Appa RAO. 851. C. 812 = 
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C. P. CODE, (1908), S. 100-Negligence. 

1925 M. W. N. 75 = A. I. R. 1925 Mad. 258 = 

47 M. L. J. 700. 

-In a suit by co-sharers against lambardar for pro¬ 


fits the question of negligence of lambardar is a question 
of mixed fact and law and it is open to review in second 
appeal. {Lindsay and Kanhayalal , //.) KUNJ 
BEHARI V. ABDUL HADI. 77 I. C. 1032 = 

A. I. R. 1924 All. 613. 

-Finding that there was wilful neglect on the part 

of the Railway is a finding of fact. (Marti neau, J.) 

Secretary of State for India 7 / Charanjit 
Lal. 79 I.C. 428 - 6 Lah.L.J. 237 = 

A.I.R. 1924 Lah. 594. 

A finding that there was a gross negligence on 
the part of a lambardar involves a question of mixed 
fact and law and is open to review in second appeal. 
(Lindsay and Kanhaiyz Lal , //.) ASAD A LI v. 

Paiyaz all 70 I.C. 591 = A.I.R. 1922 All. 421. 

S. 100—New Plea. 

Admissibility. 

Admissibility of evidence. 

Alteration of nature. 

Construction of document. 

Consideration of evidence, 
further evidence. 

Inconsistent plea. 

Legal representative. 

Limitation. 

Maintainability of suit. 

Mixed question of law and fact. 

Nature of transaction. 

Notice. 

Question of fact. 

Question of law. 

Partition. 

Prejudice to opposite party. 

Procedure. 

Registration.- 
Restoration. 

Validity of enactment. 

Waiver. 

Want of evidence. 

—S. 100—New plea—Admissibility. 

•Question of admissibility for want of registration 

r \ ' ' * . l • « 


; C. P. CODE, (1908), S. 100—New plea—Construc¬ 
tion of document. 

i 

under the Madras Estates Land Act to set aside an 
; alleged sale of his holding against an inamdar, both in 
I the Trial Court as well as in first appellate Court. 

Held , that it was not open to the defendant in second 
appeal to contend that he was a ryot and that the plain¬ 
tiff was an under-tenant under him and that the 
Madras Estates Land Act was not applicable as between 
them. (. RamesamJ .) BHUJENGE RaO v. Periatha.MBI 
: Goundan. 92 I. C. 1047 = A.I R. 1926 Mad. 635. 

—S. 100—New Plea—Alteration of nature. 

-Suit by a Mahomedan widow on a pronote exe- 

! cuted by her husband in lieu of dower cannot be allowed 
in second appeal to be converted into an administration 
action even though the widow is willing to confine her 
action to the dower amount and give up her claim to 
the loan evidenced by the note. ( Devadoss , /.) 

Dewathammal Z-. PaSariammal. 86 I. C. 367 = 

A. I. R. 1925 Mad. 1064. 

|-Plaint alleging title by purchase-decree on title 

by prescription given- Objection not raised in the lower 
I Courts is not permissible in second appeal. 31’ Mad. 531; 
i 2 Cal. 418 ; Dist. and 14 Cal. o94, Foil. (Odgers and 
; H uges , J J .) MUKAMBIKA SHETTITI v. SH1ND AYY 4 
; Setti. 75 I.C. 613 = J8 M.L.W. 553 = 

A.I.R. 1924 Mad. 116. 

- Inconsistent picas. 

A suit having been tried out on a certain basis in the 
Courts below, High Court would not allow the decision 
' °f those Courts to be interfered with upon a plea which 
.was not merely not raised by the defendants'in those 
; Courts, but which is contrary to and inconsistent with 
l the position there taken up by the defendants. ( Mears , 

! C.J. and Piggott , /.) IQBAL HAIDER v. MT. WaSI 

! Fatima. 74 I.C. 1004 = 45 All. 53 = 

A.I.R. 1923 All. 358. 

' —S. 100—New plea—Consideration of evidence. 

-Whether the sum tendered to satisfy a mortgage 


or irrelevancy of document can be raised at any stage. 
( Chakravarti , /.) SABDI BePARI v. SHEIKH BuDHAI. 

82 I. C. 949 = A.I.R. 1925 Cal. 370. 
—S. 100—New plea—Admissibility of evidence. 

--The plea that according to Sec. 91, Evidence Act, 

oral evidence is inadmissible, cannot be raised for the 
first time in second appeal. (Mears, C. J. and Piggott, 
J-) Jairam Das v Raj Narain. 70 I. C. 953 = 
45 All. 21 = 20 A. L. J. 777 = A. I. R. 1922 All. 493. 
—S. 100—New plea—Alteration of nature of suit. 

— 1 -A new plea materially altering nature of the suit 

cannot be allowed to be put forward in second appeal. 
(Najiavutty, J.) BHOJ NATH v. SHIVA NANDAN. 

A. I. R. 1930 Oudb 389. 

-Where a plaintiff did not come into Court claim¬ 
ing as the heir of his father, 

Held , that he cannot be allowed to claim as such heir 
as it would be setting up a new casein second appeal. 
{Tekchand , J.) MEHRAN v. RAHIMI. 28 P.L.R. 181 = 

' . 102 I.C. 426 = A.I R. 1927 Lah 426. 

-The plaintiff should be pinned down to the speci¬ 
fic case he has set tip uin the plaint and should not be 
allowed to set up a new case in the second appeal for 
which there was no adequate investigation in the lower 
Courts. (Mears, C.J,. and Mukerji , /.) PARTAP v. Ram 

Sewak.; i 96 I. C. 304 (All.). 

---A tenant brought a suit claiming to be a ryot 

D. D.—VOL. 1—107 


1 is sufficient or not is a question which cannot be allpwed 
to be raised for the first time in second appeal. Similarly 
; the question whether the money was kept ready'after 
tender for payment is a question which requiies consi- 
j deration of evidence and cannot be allowed to be raised 
for the first time in second appeal. JC6utts and Ross 

JJ •) Jag Sahu 7/. Mt. Ram Saketi Kuer.‘;' * '■ ’ 

65 I.C. 666 = 3 Pat. L.T. 332=1 Pat. 350 = 
1922 P. H. C. C. 58 = A.I.R. 1922 Pat. 167. 

—S. 100—New plea—Construction of document. 

--—When a question of law is, raised for the first 

time in a Court of last resort upon the construction of a 
documentor upon the facts either admitted or proved 
beyond controversy, it is not only competent but expe 
dient in the interests of justice to entertain the plea The 
expediency of adopting that course may be doubted when 
the plea cannot be disposed of without deciding' nice 
questions of fact in considering which the Court of 'ulti¬ 
mate review is placed in a much less aclvantageous posi¬ 
tion than the Courts below. But in any case Courts ought 

not to follow the course unless to their satisfaction the 
evidence upon which they have to decide' establishes be¬ 
yond a shadow of doubt that the fact*?'if fully inquired 
into would have sustained the new plea. (Kinkhede . A 
J.C.) iNarayan v. Mt. Tulshi. 80 1. C. 607 = 

^ . A I R. 1925 Nag”. 104. 

-Question as to construction of lease is not allowed 

m second appeal if not raised in lower Court but a 
particular construction was assumed and the construc¬ 
tion involved investigation ifito facts. (Richardson and 
Suhrawaydy , JJ.) GOPAL CHANDRA PODDAR r, 


Dwarika Nath Dutta. 
r . T-Vl 691.0. 656=A. 


,w. 


r.'ili 

• 1924 Cal. 353. 
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C.P. CODE, (1908), S. 100 -New plea—Further- 
Evidence. 

__l> iea involving question of fact requiring evidence 

cannot be raised. (W Ahmad, J.) GaNESH Gl K r. 

(jui-a MaNGAL PaNDE\. 101 1-C- 77o 

SHEO MA. L E 8A 89Rev =A I .E. 1927 All. 763. 

__pj e i 0 f part performance cannot be allowed for 

the first time in second appeal where there is not suffi¬ 
cient evidence on the record to dispose of the plea. 
{Tinker,i and Ashworth, //•) GANGA PRASAL > v. 
SUKHDEO SAHU. 100I.C. 566 = A.I R. 1927 All. 344. 

_Question of law not requiring fresh investigation 

of facts can be allowed. {Maker H and Graham. JJ.) 
DUHGACHAKAN v. AMBICA CHARAN. 54 Cal 4- . 

45 C.L.J. 191 - 1011 c. 130 = A.I.E. 1927 Cal. 393. 

_livsue of tact requiring fresh materials cannot be 

raided. {Daniels and King, JJ.) M AH A DEO PRASAD 
v Shyam Sunder. 971.C. 342-A.I.E. 1926 All.707. 

_New point involving determination of new ques¬ 
tions of facts cannot be raised in second appeal. {Suh- 
rawardy and Duval, JJ.) PKOMOTHO NATH MOO- 
KERJEE v. AUNK.UL CHUNDRA BaNERJEE. 

85 I.C. 875- 29 C.W.N. 17 = 40 C.L.J. 564 - 

A.I.E. 1925 Cal. 225. 

_Question whether a particular defendant was a 

necessary party and could contest the suit is one of law 
and may be raised in second appeal if it does not involve 
the taking of further evidence. (Moti Sagar, J.) 
SHAMES-UD-DIN V. ALLAH DAD KHAN. 

6 L.L.J. 351 = 82 I.C. 603 = A.I.E. 1925 Lah. 65. 

__a ground as to part-payments under S. 20 of the 

Limitation Act is one which necessarily involves the 
determination of a question of fact cannot be allowed 
for the first time in second appeal. {Shah, Ag.C.J. and 
Crumb A) SATAPPA JAKAPPA V. ANNAPPA 
RASAPPA 76 IC. 115 = 47 Bom. 128 = 

' 24 Bom. L. E. 1284 = A.I.E. 1923 Bom. 82. 

_Point involving evidence cannot be taken in 

second appeal. {Marten and Pratt, JJ.) SHRIDHAR 
T AX MAN DHEKME v. JANARDHAN BAPUJI KUR- 

awde. 721 C. 993 = A.I.E. 1923 Bom, 37. 

_^-Question of law depending on evidence cannot be 

raised (Pratt and Fawcett , JJ.) DODDAVA KONU 
P \ RAHYA V VELLAWA KONU YALLAPPA NiNNI. 

70 I. C. 417 = A. I. E. 1922 Bom. 233. 
—S. 100 —New plea—Inconsistent plea. 

New and inconsistent plea raised in a second 


appeal by plaintiff—Plaintiff should not be given decree 
{Waller and Madhavan Nair , JJ.) SRINIVASA 
Varadachariar v . ranganayaki Ammal. 

118 I.C. 291 = 30 M.L.W. 787 = 

A.I.E. 1929 Mad. 349. 

_S. 100-New plea—Legal representative. 

-Impropriety of substitution of legal representa¬ 
tive cannot be raised for first time in second appeal— 
Practice. ( Krishnan , J.) HARIHARA IYER v. UKKAN- 

dan Varier. 811. C. 498 = A.I.E. 1925 Mad. 207. 
—S. 100—New plea-Limitation. 

_An intention to dissolve a partnership may be 

inferred from circumstances showing that a partner has 
in fact abandoned his interests in the concern (49 P. \V. 
R. 1916 Foil.); and where, upon material before it, the 
Court concluded that a partnership was dissolved in a 
certain year, the finding is one of fact and the question 
of limitation depending on such finding cannot be re 
agitated in second appeal. ( Coldstream , J.) BhAG- 

WAN Das v. Fazal Khan. 1121. 0. 376= 

AXE. 1929 Lah. 154. 

__Facts not disputed—Question of limitation can 

be raised for the first time in second appeal. {Iqbal 
Ahmed , /.) MUNAWAR ALI v. JAGMILAN RAM. 

99 L 0. 280 = A. I. E. 1927 All. 177. 


C. P. CODE, (1908), S. 100 —New plea—Nature of 
transaction. 

-Plea of bar by limitation raised without any fact 

—New plea of bar by adverse possession or under Art. 

137 of the Limitation Act cannot be raised in Second 
Appeal. {Das and Adami, JJ.) KHUB LAL UPADHYA 

v. juGDiSH Prasad Singh. 69 I. C. 185 = 

3 Pat. 23= 3 P. L. T. 795 = A. I. B. 1922 Pat. 398. 

—S. 100—New plea—Maintainability of suit. 

-A technical plea, that the suit was premature, 

should not be allowed to be taken for the first time in 
appeal. {Broadway and Harrison , JJ.) BUDHA MaL 
v. SH1B DAYAL. 71 I.C. 826 = 

A. I. R. 1924 Lah. 328* 

—S. 100—New plea—Mixed question of Jaw and 

fact. . 

-Whether a partner was winding up a business 

and therefore had authority to bind the firm by his ac¬ 
knowledgment of a debt is a mixed question of law and 
fact and cannot be raised for the first time in second 
appeal. {Dalip Singh , J.) PAHUMAL NaTHU MaL v» 
Chuni Lal. 118 I.C. 529 = A. I. R. 1929 Lah. 266. 
_The question as to whether a gift is bad as of¬ 
fending against the doctrine of mushaa is a mixed 
question of law and fact andjt cannot for the first time 
be raised in second appeal 3 d Cal. 1 (P. C.) Rel. on. 
{Cuming and Cammiade, JJ.) RAICHUDD1N v. Mt. 

Waiz Bibi. 104 I. C. 126 = A. I. E. 1928 Cal. 49. 

-A mixed question of law and fact not relied on 

in the lower Courts cannot be raised for the first time in 
second appeal. {Daniels, J.) KUNJ BEHAR SlNGH 

V Bans Gopal Tewari. 97 I. C. 487 = 

A. I. E. 1927 All. 59. 

_The question whether a mortgage is properly 

executed is one of mixed law and fact and cannot be 
raised for the first time in the second Appellate Court. 
A. I R. 1924 Mad. 513 Foil. ( Odgers, J.) ERULANDI 

THEVAN v. S. SUBRAMANIA IYER. 97 I. C. 611 = 

1926 M. W. N. 559. 

-Mixed questions of law and fact cannot be raised 

in second appeal for the first time. (A inkhede , A. J. C.y 
raghubar Prasad v Sattoo. 89 I. C. 1009 = 

A. I. E. 1926 Nag. 164. 

-Where a party claims to have riparian rights for 

the first time in appeal, 

Held, he should not be allowed to put in the claim as 
it is a mixed question of law and fact. {Odgers and 
Wallace, JJ.) SECRETARY OF STATE FOR INDIA V . 

T. B. raghavachariar. 83 I. C. 1009 = 

47 Mad. 861 = 47 M. L. J. 503 = 20 M. L. W. 815 = 
1924 M. W. N. 820 = A. I. E. 1924 Mad. 913. 

Whether arrears accrued owing to default of usu¬ 


fructuary mortgagee is a question of law and fact— 
Transfer of Property Act, S. 76. ( Daniels , J.) RAM 
Karan v. Raja Ram. 841. C. 26= 

L. E. 5 A. 226 (Eev.) = A. I. R. 1924 All. 877. 

-A new point may be allowed to be raised by a 

party for the first time in appeal or second appeal, if it 
is a pure question of law and does not take his opponent 
by surprise. But the position is very different when 
the new plea raises question of fact or mixed question of 
fact and law. 

Held, the new plea cannot be allowed in second appeal. 
{Mookcrjec and Cuming , //.) SECRETARY OF STATE 

V. Upindpa Narain Roy. 711. C. 849= 

36 C. L. J. 336=A. I. E. 1923 Cal. 247. 

—S. 100—New plea—Nature of transaction. 

-Where the point raised in appeal for the first time 

was that a deed was not a will but a deed of gift which 
was inadmissible being unregistered, ' 

Held, that the point involved a question of fact, and 
hence could not be raised in argument in appeal for the 
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C. P. CODE, (1908), S. 100—New plea—Notice. 

first time. {Bhide, J.) Beli Ram v. Devi CHAND. 

e 117 Lc - 907 = A.I.R. 1929 Lah. 875. 

—S. 100—New plea—Notice. 

Railways Act, S. 77—Absence of notice—New 
plea as to cannot be raised in second appeal (Moti 

Sugar, J.) Great Indian Peninsula Railway Co., 
Ltd. v. Firm Panna Lal Gopalji. 721.c. 779 = 

„ _ A. I. R. 1923 Lah. 609. 

—S. 100-New plea—Question of fact. 

;-Question whether instrument is materially altered 

is one of fact. (Madhavan Nair , /.) VenKaTESWaRA 

Iyer v. Ramanatha. 119 j. c. 472 = 

..A. I. R. 1929 Mad. 622. 

~“ P°> nt necessitating inquiry into facts cannot be 
raised. ( Ramesam, /.) p. GundaPPa v. K. 

NaraSappa. 99 I c 691 = 

„ T1 . A. I. R. 1927 Mad. 455. 

— -Where in a suit based on surrender by a widow 
defendant pleaded insanity in lower Courts and failed, 
it is not open to them to put further in second appeal a 
plea that the widow did not act with knowledge of what 
she was doing in effecting the surrender. {Halit fax 

4. J.C.) Bikram V. Thakur Ganesh Singh. 

991. C. 187 = 23 N. L. R. 1 = 

XT . . , A. I. R. 1927 Nag. 129. 

" New P° int evolving determination of question of 
fact cannot be allowed in second appeal. {IValmsley 
and Suhrawardy , JJ.) KRISHTOPADA z/. CHAITANYA 
Charan Mandal. 69 I.C. 530 = 49 Cal. 1048 = 

. 28 C. W. N. 92 = A I. R. 1923 Cal. 274. 

It is not open to the appellant to raise, for the 
first time in second appeal, an issue which would depend 
on facts. {Suhrawardy and Cutning, J J.) HRIDAY 

Nath Mondal v. Tala Bewa. 65 I. c. 706(Cal.). 

7 Question of subrogation requiring reference to 
facts for determination cannot be raised for first time in 
second appeal. {Chatterjce and Pearson, //.) ALI 

Mahomed Khan v. Maharaj Bepari. 

36 C. L. J. 186 = 64 I. C. 266 = 

. „ A. I. R. 1921 Cal. 781. 

* appellant cannot in Second Appeal raise a 

new question turning of facts not investigated by' the 
lower Courts. (. Sanderson , C. J. and Richardson , /.) 

Parikshit Mandol v. Chandra Mohan Dutta. 

A . e e 621. 0.761 (2). 

7"- A q uestlon of fact, not raised in the Courts 

below cannot be raised for the first time in Second 
Appeal. ( Sanderson , C. J. and Woodroffe J ) DlNESH 

Chandra Banerjee z/. romesh Chandra Das. 

^ .. 59 I. C. 316 (Cal.). 

TTTTT? I™ ° f R ayment of interest is one of fact. 
{Halit fax, A. J. C.) JAGO v. MAHADEO. 

59 I. 0. 709 = A.I.R. 1921 Nag. 94. 

—S. 100—New plea—Question of law. 

---Law point on face of record—Whether it can be 

allowed to be raised in appeal or not depends on circum¬ 
stances of case and nature of point raised. A.I R 1927 
Bom. 157 and 31 P. R. 1918, Foil. {Hilton, J.') 
Shadi Ram v. Amin Chand. j 

_ _ A. I. R. 1930 Lah. 937. 

——New points even of law cannot be allowed to be 
raised m second appeal when they were not taken in the 
lower Appellate Court, unless good ground is shown for 
failure to take them before. {Boys and Sen, JJ.) 

Maheshrey Tewari v. Jarbandkan Misir. 

t« ^ , 1261 , c. 18 . 

In second appeal, a Court will not take up a point 

Tf\T thp _ A 9 • - * • 




C. P. CODE, (1908), S. 100—New plea—Registra 
tion. 

A. I. R. 1929 All. 456. 

--A plea that the suit was barred by S. 47, C. P. 

Code, can be raLed for the first time in second appeal, 
as it is a pure matter of law affecting the very validity 
of the suit : A. I. R. 1921 Mad. 420, Foil. ( Wallace , 
/.) Lakshmana Dola Behara v. Jujisti Panda.' 

1928 M. W N. 601 = 113 I. C. 547. 

-Question of law depending on other questions 

cannot be raised. {Devadoss, J.) MUHAMMaI) AYD- 
ROSS CHERIA KOYA THANGOL V. ABDUL KADIK 

38 M. L. T. 102 = 99 I. C. 367 = 

^ fl A. I. R. 1927 Mad. 411. 

-Question of law depending on findings of fact 
cannot be allowed for the first time in second appeal. 
{Findlay , J. C .) NAGO RaO v. Mt. ALOOKHI. 

104 I. C. 584= A. I. R 1927 Nag. 351. 

--A pure question of law can be raised for first 

time in second appeal. {Lindsay and Kanhaiya Lal 

JJ.) Nadir Husain v. Sidiq Husain. 

86 I. c. 589 = 47 All. 324 = 23 A. L. J. 138 = 

_ L - 6 A. 19 Civ. = A. I. R. 1925 All. 361. 
Plea of law patent upon record may be raised for 
the first time in second appeal. ( Campbell , /.) SOHAN 

Singh v. Santa Singh. 831 q 768 = 

. A.I.R. 1923 Lah. 491. 

— A pure question of law arising out of the findings 

of the Courts below and patent on the record can be 
raised for the first time in second appeal. 5l I. C. 588 
Foil. The suit for arrears of maintenance cannot be 
changed into one for contribution in second appeal 
{Broadway, J.) DlWAN CHAND z/. BlSHEN DaS 

. 67 I. C. 919=2 L. L. J. 255. 

A new point which is not a pure question of law 
cannot for the first time be taken up in second appeal. 
{Teunon and Ncwbould, JJ.) NlLRATAN MlTRA * 

Abdul Gafur Gazi. 59 I. C. 3 = 32 C L J 75’ 

——New point of law can be taken but it should be 
on facts found by lower Court. {Das and Adami . //.) 

Raman Choubey v. Bacha Misir. 60 I. c. 393 = 

inn -kt 2 P i L ‘ T * 285 = A. I. R. 1921 Pat. 326. 
—S. 100 —New plea—Partition. 

Suit for partition—Objection to maintainability 
on the ground of its being for partial partition cannot 
be raised for first time in second appeal. {Ramesam 

J.) (Nagur) Pichai Rowther V. Rakkappa 

_y 100 L 0 202 = A.I. R. 1927 Mad.‘528. 

In a partition suit, a plea on the ground of incon¬ 
venience, cannot be urged in second appeal, if not urged 
in the lower Courts. {Lindsay, J. C.) Taja Mill 

Hussain z/. Bande Raja. ; J UL 

7 0. L. J. 538 = 60 I. C.433 = 23 0. C. 281. 
~ S - 10 .7 NeW P! ea 7 p rejudice to opposite party. 

Where, in the Lower Courts, had a plea been 


r 1 0 . t -» - yj 111 iiui IdAC up a point 

^ no W m^ » Satl l ? ry dete rmination of which there 
, " material in the pleadings and judgments of the 

K* 5 ; dearth, J.) SADhS KANDU 

Mt. Jhinka Kuer. 1161. C. 749 = 


• j., . ^n«u a pica ueen 

raised the opposite party might have produced evidence 
o rebut it, it is too late to 'raise it in second appeal. 
{Ncwbould and Cumtng, JJ.) TUKA MEAH z^. NaBIN 

Chandra Mazumdar. 651. c 701 = 

0 A -1- R- 1923 Cal. 292. 

S. 100—New plea—Procedure. 

——Questions of procedure dependent on facts cannot 
be raised . {Cum,„g and B. B. Ghose , JJ.) SHIB 

Narain Kaibarta Das v. Abdul Gani. 

—S. 100 New plea—Registration. ^ 

The question whether the registration of a 

nmn™ ent ? m } V&V \ d on . account of the inclusion of 
property simply for giving jurisdiction to the Sub- 

Registrar to register, cannot be allowed to be raised for 

the first time m appeal. {Ramesam, /.) GOVINDAN 

Nayar v. KOIPUNTHIL AMMED. 
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C. P. CODE, (1908), S. 100—New plea—Restora¬ 
tion. 

25 M. L. W. 327 = 
98 I. C. 195 - A. I. R. 1927 Mad. 92. 
_a 100—New plea—Restoration. 

_1_If a respondent first comes to know of the 

erroneous order restoring the appeal without any notice 
upon him, he can rabe objection to its validity in 
second appeal. {Dawson MtlUr , C. , / *>'d Coutts , /.) 
sunaj PAL I’AN dev-UT l^PANUEV. lt 117 = 

_S 100 —New plea—Validity of enactment. 

_—The question of the validity of the imposition of 

the personal tax under S. 85, Municipal Act, cannot be 
raised for the first time in the argument in the High 
Court. ( Makerji and Mullik, //.) I ARAK GOVINDA 

CHOWDHURY r, INDU N. 684 = 

A. I. R. 1929 Cal. 452. 


—S 100—New plea—Waiver. , , .. 

_It is not fair to ask that a lower Court s decision 

should be upset when the provisions of law relied on in 

the High Courts were never brought to the attention, 

much less pressed upon, the lower Court, and the lower 

Court has therefore, beer, given no opportunity o 

acceding to such argument. (Boys* /•) BlSHESHWAR 

NATH - Narmadeshwar PRasad r ig30 AU 726 

-Non-compliance with O. 13 not complained at 

the earliest opportunity—Such plea cannot be raised in 
second appeal. (Dalip Singh , /.) DaULAT 1<AM v- 
BALLU. 108 I. C. 374 = A. I. R. 1928 Lah 704. 

-A point which is not taken in the Trial Court or 

in the grounds of appeal in the lower Appellate Court, 
should not be allowed to be raised for the first time in 
second appeal. ( Martincau , /.) LADHA r. Ml. 
KARAM DEVI. * 98 I. C. 268=8 L. L. J. 430 = 

27 P. L. R. 628. 

---Question of law depending on question of fact not 

raised in lower Court was not allowed (Dawson 
Miller, C. J. and Foster , /,) RaMISHWaR NARAIN 

Singh v. Mahabir Prasad. 5 Pat. 759 = 

8 P. L. T. 124 = 1926 P. H. C. C. 225 = 
96 I. C. 529 = A. I. R. 1926 Pat. 401. 

-Defendant cannot raise for the first time in 

second appeal a point which he did not raise in the written 
statement and as to which no issue was framed. (Abdul 
Raoof J.) SHUGAN CHAND v. SHIKAR CHAND. 

6 L. L. J. 467 = A. I. R. 1925 Lah. 192. 

_When a point is not taken in the lower Court, 

that is a conclusive bar on an appeal in High Court. 
As soon as it is established that the point ought to have 
been taken in the High Court of first instance the 
Court should refuse to allow it. (Mears, C. J. and 
Banerji, /.) SAMSUL HASAN v. SVED HaSAN. 

75 I. C. 612= A. I. R. 1923 All. 430. 

—New point not raised in pleadings nor in the 
Lower Courts cannot be raised in second appeal. 
(Woodroffe and Suhrawardy , JJ .) MAN MOHAN 
GHOSE V. SlDHESHWAR DUBAY. 76 I. C. 213 = 

27 C. W. N. 218 = A. I. R. 1923 Cal. 177. 

-New plea cannot be raised in second appeal, 

(Broadway and Brasher , JJ.) CHHAJJU MaL v. 
KUNDAL Mal. 70 I. C. 838 = A.-1. R. 1923 Lah.. 63. 

-New plea cannot be raised for the first time in 

second appeal. ( Maeleod , C.J. and Coyajee , J.) R. S. 
POTPHODE V. J. G. YESHWANTRAO. 

67 I. C. 322=24 Bom. L. R. 323 = 46 Bom. 966 = 

A.I.R. 1922 Bom. 329. 
—S. 100 —New plea—Want of evidence. 


C. P. CODE, (1908), S. 100 -Powers of Court. 

-A new point taken for the first time in second 

anneal before High Court without having any evidence 
record or fny finding to support it should not be 
allowed to be raised. (Dawson Miller, £ /. W 
Coutts , /.) CHANDRA MOHAN DUTTA 

DASI 65 I.C. 277 = 1922 P. H. C. C- 39- 

3 Pat. L. T. 623 = A.I.R. 1922 Pat. 68 . 

—S. 100 —Notice. , . ( 

-Question of sufficiency of notice, being one of 

pure fact, cannot be raised for first time in Letters 
Patent Appeal. 3 M. L. J. 222 ; A.I.R. 1920 Mad. 346; 

29 Cal. 203; 31 Mad. 261 and 35 Bom. 407, Cons. A.I.R. 

1924 Mad. 626 ; 27 Mad. 23; and A.I.R. 1921 Bom. 39o, 

Ref. (Wallace and Srinivasa Ayyangar , JJ. Afterwards 
Odgers and Wallace, JJ.) AlYANARS AND KANIYALA 

Swamigal Koti devasthanam Periakaruppa 
THEVAN. 30 M. L. W. 683 = 118 I. C. 279 = 

A. I. R. 1929 Mad. 617. 

_Railways Act, S. 140— Question whether notice 

was duly served is one of fact. (Walsh, A.C.J. and 
Banerji, J.) CHATURBHUJ RAM LAL v. SECRETARY 

of State. 99 I.C. 622 = A. I. R. 1927 All. 215. 

-—The question whether certain facts found 

amounted to giving notice within S, /0, Bengal Tenancy 
Act, or not is a question of law. (Dawson Miller, C. J. 
and Foster, J.) DlNDAYAL SlNGH v. RAJ KESHWAR 

NaRAIYAN. 1926 P. H. C. C. 258 = 8 P.L.T. 221 = 

98 I. C. 991 = A. I. R. 1926 Pat. 495. 

—S. 100 —Nuisance. 

_The finding that a public lane has not been 

narrowed down so as to cause damage to the residents 
in the lane is a finding of fact which cannot be called 
in question in second appeal in the High Court. 

{ Rennet, J.) BaHAL SlNGH v. MOHAMAD YUSUF. 

^ 1181. C. 520 = A.I.R. 1929 All. 504. 

_Finding as to, existence of nuisance is one fact. 

(Campbell, /.) MANGTU v. LaCHHI RAM. 

90 I.C. 227 = 7 L. L. J. 192 = 
A.IR. 1925 Lah. 424. 

-Existence as to nuisance is a question of fact. 

(Baker, J. C.) ANANDRAO v. PRESIDENT, MUNI¬ 
CIPAL COMMITTEE, NAGPUR. 

89 I. C. 929 = A. I. R. 1926 Nag. 60. 

-Where the principles of law applicable have 

neither been ignored nor violated, a finding as to the 
existence of a nuisance is binding on the Court in 
second appeal. 31 I.C. 62 ; 106 P. R, 1888 ; 40 B. 401. 
Ref. (Broadway and Abdul Quadir, JJ.) CHIRAGH 

Din v. Karim. 641. C. 169 Lah. 

—S. 100 —Powers of Court. 

_Lower Court trying to fit facts with law—Find¬ 
ing of fact of lower Court can be set aside in second 
appeal. (Mukerji and Sennet, JJ.) CHUTTAN TeLI 
v. MT. RAJIA KHATUN. A.I.R. 1930 All. 510. 

-An appeal to the High Court under S. 142 (3) 

is not a second appeal as contemplated by S. 100, C. 
P. Code, and the appeal is not restricted to questions of 
law only ( Cuming , J., contra) : A.I.R. 1927 Cal. 802, 
Ref, (Rankin, C. C, Ghose and Buck/and . JJ.) COR¬ 
PORATION of Calcutta v. Jalejabasini Debi. 
109 I. C. 618 = 47 C.L.J 316= 32 C.W.N. 378 = 

A.I.R. 1928 Cal. 460. 

-The Commissioner of Kumaun cannot go into a 

question of fact as an appellate Court in a second 
appeal in face of the provisions of Ss. 100, 101 and 102 
of the C. P, Code, (ll'alsh and Banerji, JJ.) NAR1 

Ranat v. Daulat Ram. 101 I.C. 695= 

A.I R. 1927 All. $24: 

-rCalcutta Muncipal Act, S. 142—Appeal to High 

Court under S. 142 is not a second appeal within 
S. 100, questions of fact can be gone into. Page* J . 
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C. P. CODE, (1908), S. 100—Powers of Court. 

—The appeal to the High Court under S. 142 
is not preferred under the Code of Civil Procedure but 
pursuant to the special jurisdiction conferred upon the 
Court of Small Causes and the High Court under the 
Calcutta Municipal Act. {Page and Graham , //.) 

Corporation ok Calcutta Sheikh Kumud- 
DIN. 103I.C. 533 =46 C.L.J 260 = 

31 C.W.N. 1040 = 55 Cal. 228 = 
A. I. R. 1927 Cal. 802. 

-According to the amendment of S. 103, the 

High Court can decide, if there is sufficient evidence, a 
question of fact wrongly decided by the lower appellate 
Court, (, Sanderson , C. J., Panton and Graham , 

//.) Brojendra Kishore z>. mohun Chandra. 

99 I.C. 189 = 31 C.W.N. 32 = A.I.R. 1927 Cal. 1. 

-Documentary evidence—Court will decide only 

admissibility and not their evidentiary value. ( Newbould 
and Graham , //.) RAMKUMAR DAS v, HaRNARAIN 
Das. 92 L C. 104 = A.I.R. 1926 Cal. 727. 

-In an appeal against an order of remand the 

only grounds available to the appellant to attack the 
judgment are those which would be available to him in 
second appeal, (V enkatasubba Rao and Madhavan 
Nair, JJ.) SESHAMMAL v. KUPPANAIYYANGAR. 

91 I.C. 462 = A.I.R. 1926 Mad 475. 

-—The fact that upon the evidence, High Court 

would have come to a different conclusion is no ground 
for second appeal. 46 Cal. 189 (P.C.), Foil. ( Kinkhede , 
A.J.C.) E. I. Railway & Co, v. Badrilal. 

90 I.C. 209 = A.I.R. 1926 Nag. 192. 

- Lower Appellate Court reversing finding of fact 

of primary Court must consider all important materials. 

If the Lower Appellate Court means to reverse the 
finding of the primary Court on any point, it should 
consider all the important materials on which that 
finding was based. It would be intolerable if a Court 
were required to give all its reasonings in its judgment, 
or notice all the evidence which influences its decision. 
But the position is wholly different where a Court takes 
upon itself to reverse a finding of the Trial Court on a 
question of fact. ( Mukerji , /.) UMARAM GOGAI v. 
PUROK ChaNd OSWAL. 85 I.C. 540 = 

A.I.R. 1925 Cal. 993. 

-In a judgment of reversal it is not enough to say 

that in the opinion of the Appellate Court, the evidence 
is meagre and could not be relied on without giving any 
reason in support of that view. In such a case its 
finding of fact is not binding in second appeal. ( Suhra - 
wardy and Chotzncr , //.) CHANDRAN MOHAN 

Maiti v. Kinaram Maiti. 

79 I. C. 412 = A.I.R. 1925 Cal 408. 

-It is quite open to High Court to find that the 

execution was witnessed by the attesting witnesses even 
though they may not speak to the fact, if there is other 
and satisfactory evidence on record to show that the 
attesting witnesses did witness the execution. 20 C. W. 
N. 192 Foil. ( Spencer and Dcvadoss , JJ.) K. SAMA 

Rao v. Lalchand. 711. C. 153= 

1922 M. W. N. 708 = 32 M. L. T. 9 = 
17 M. L. W. 661 = 46 Mad. 64 = 
A. I. R. 1923 Mad. 36 = 43 M. L. J. 745. 

7 -R is incumbent on an appellant to show that the 

judgment appealed from, is wrong. An Appellate Court 
can come to an independent decision on a point when 
the Lower Court decided it arbitrarily. ( Broadiuay and 
Martineau , JJ.) FIRM P. D. BaHNWaRI LaL v. 

Dina Nath Kapur. 651. C. 464 = 

A. I. R. 1922 Lah. 127. 

. Per Dawson Mitter , C. J .—It is not for the 
High Court, sitting in second appeal, even if it thinks 
that certain evidence had been improperly rejected by 


C. P. CODE. (1908), S. 100—Presumption. 

the lower Court, to weigh that evidence as against the 
evidences on the other side and arrive at a conclusion of 
fact upon the matter. There may be cases which in 
second appeal, the appellate court is entitled to decide 
itself, because the matter is so clear that no court acting 
reasonably can come to any conclusion but one. But if 
there is evidence on both sides, and the case does not 
come under S. 103, C. P. Code, the only possible thing 
to do, is to remand the case for determination of the 
question of fact, taking into consideration the evidence 
improperly rejected along with the other evidence in the 
case. 

Per Jwala Prasad. J. —Once a second appeal has 
been properly laid, Rules 23, 24 and 25 under Orders 41 
and 42 will apply for the disposal of that appeal. The 
finding of fact of the lower appellate court having been 
set aside under S. 100, C. P. Code, if evidence on the 
record is sufficient, there is nothing to prevent the High 
Court from going into evidence and determining the 
case finally under R. 24 of O. 41, S. 103, which has 
been added in the new Code (1908) has widened the 
pow r er of the High Court to determine any issue not 
determined by the Court below after going into evidence. 

(Dawson Mitter, C.J. and Jwala Prasad , J.) LOCHAN 
Rai v. Sant Prasad. 651. C. 536 = 

3 Pat. L. T. 303 = A. I. R. 1922 Pat. 417. 

-In second appeal the Court is not in possession 

of all the evidence or in a position to be able to weigh it 
and see whether in fact apart from the objectionable 
evidence there was sufficient evidence to entitle the lower 
Court to come to the decision which it did, so as to 
enable the High Court to affirm that decision under 
S. 167 of the Evidence Act. ( Dawson Mitter, C.J. and 
Mitllick , J.) MT. SlJMITRA KUER v. RAM KHAIR 
CHOWBEY. 1921 P. H. C. C. 17 = 

A. I. R. 1921 Pat. 61. 

—S. 100—Precedent. 

-Court in second appeal cannot reverse finding of 

lower Court on strength of authority not quoted in 
Courts below’. ( Hilton , /.) MUNSI RAM v. PURAN 
Chand. A. I. R. 1930 Lah. 737. 

—S. 100—Presumption. 

-'The question whether a statutory presumption is 

rebutted by the evidence is always a question of fact. 19 
C. W. N. 1017 and A. I R. 1929 P. C. 286, Foil.; A. 

I. R. 1927 P.C. 102, Dist. (Sir Benod Mitter.) WaLLI 
Mohammad v. Mohammad Baksh. 

122 I. C. 316 = 1930 A. L. J. 292 = 

32 Bom. L. R. 380 = 31 P.L.R. 145 = 

31 M. L. W. 321 = 11 Lah. 199 = 57 I. A. 86 = 

A.I.R. 1930 P.C. 91 

-Presumption based on probabilities deduced from 

evidence is one of fact. A. I. R. 1928 Lah. 162, Dist. 
(Hilton, J.) DELHI SWADESHI CO-OPERATIVE 

Stores Co., Ltd. v. B. B. & C. I. Ry. Co. 

A. I. R. 1930 Lah. 557. 

-Evidence Act, S. 114—Document creating obliga¬ 
tion in hands of obligor—Court may presume that 
obligation is discharged—Failure to draw’ inference 
sustains second appeal. A. I. R. 1928 All. 16, Rel. on. 

( Addison , /.) UDEY SlNGH v. H.ARI RAM. 

1211. C. 730 = 12 L. L. J. 21 = 

A.I.R. 1930 Lah. 443. 

-Finding of fact based entirely on presumption 

arising out of a rule of Mahomedan Law can be 
attacked in second on the ground of the non-applica¬ 
bility of the rule. ( Johnstone , J.) Mt. RAHIM BlBI 
v. CHIRAGHDIN. 120 I.C. 495 = 

A. I. R. 1930 Lah. 97. 

Validity of. 

Where finding of fact is based entirely on presump- 
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C. P. CODE.. (1908), S. 100—Presumption. 

tions validity of presumptions can be examined in 
second appeal. ( Wazir Hasan , Ag. C. J. and Pullan , 

/) mt. Gujrati Kunwar V. Bhagwatidin 
Singh. 118 I. C. 808 = A. I. R. 1930 Oudh. 17. 

- Failure to evoke. 

The second Appellate Court is justified in inter¬ 
fering with a finding of fact of the lower Appellate 
Court, where the lower Appellate Court has failed to 
invoke a presumption of the nature illustrated in^S. 114, 
Evidence Act, 9 W. R. 338 and 1 M. H. C. 131, Foil. 
(Ashworth and Kendall. JJ.) SlTA RAM NANKU. 
106 I. C. 250 = 50 All. 146 = 25 A. L. J. 833 - 

A. I. R. 1928 All. 16. 

- Disregard of. 

Where the presumption of possession by an entry in 
the record-of rights in favour of a certain person is 
entirely disregarded, such a finding of fact can be set 
aside in second appeal. ( Cuming and MukerjiyJJ.) 

Madhab Chandra v. Tilottama Dasi. 

110 I. C. 445 = A. I. R. 1928 Cal. 751. 

-Highway—Blind alley—Court may presume that 

the ownership vests in the owners of the adjacent houses 
—That presumption is an inference of fact. A.I.R. 1925 
Bom. 27 Cons. (Dalip Singh , /.) SHIMBU DAYAL v. 
GaJJUMAL. 108 I.C. 610 = A. I. R. 1928 Lah. 709. 

-The question that an ala tnalik must be presumed 

to have rights in the shamilat is not a question of law. 

35 P. R. 1919 ; 36 P. R. 1919 ; 68 P. R. 1916 Appl. 

(Addison , /.) DEVI CHAND v. JAI CHAND. 

90 I. C. 1047 = 26 P. L. R. 605 = 
A. I. R. 1926 Lah. 21. 

-The presumption is that the person paying off a 

mortgage intends to keep it alive if it is for his benefit 
to do so : [10 Cal 1035 (P.C.), Foil.] But the presump¬ 
tion of law as to intention is not irrebuttable [9 Cal. 
961 (P. C.) ; 21 M. L. J. 180, 34 Mad 119, Foil.] The 
question of intention is a question of fact. The 
inference in all cases has to be drawn from the circum¬ 
stances of the cases themselves and the question cannot 
be re-agitated in second appeal. ( Phillips , /.) TlRU- 


C. P. CODE, (1908), S. 100 —Question or finding of 
fact. 

exists between the parties and that the presumption 
raised by an entry in the record-of-rights has been re¬ 
butted, the finding is one of fact with which the High 
Court cannot interfere in second appeal. ( Ncwbould , 

/.) Karim Bux v. dwarakanath Kar. 

J J fid I a 190 (Cal/). 


- Failure to draw. 

Though the finding on the question of legitimacy is 
one of fact, it would not be upheld in second appeal 
where the lower Appellate Court has ignored important 
pieces of evidence and the strong presumption of law in 
favour of legitimacy. (Wilberforce and Le Rossi gnol. 

jj.) Sulakhan v. Santa Singh. 60 I. C. 375 (1). 
—S. 100—Procedure. 

-Agreement by both sides to proceed on the evi¬ 
dence before the Court and also before the Commis¬ 
sioner—Its violation by the Court, is a defect calling for 
interference in second appeal. ( Rankin , C. /. and 
Flitter. J.) SaILENDRA NATH v. SATESH CHANDRA. 

106 I. C. 841 = 46 C. L. J. 558 = 
A. I. R. 1928 Cal. 136. 

-Taking additional evidence without recording 

reasons and without calling upon the party to show its 
necessity, is a substantial error in procedure and such an 
order of the lower Appellate Court is open to second 
appeal. ( Rankin and Mukerji , JJ.) KEBAL NAMADAS 

v. Rajani Kant Roy. 811. C. 999= 

39 C. L. J. 261 = A. I. R. 1925 Cal. 98. 

-Misconception of law of evidence and wrong 

procedure vitiate finding. ( Mullick and Bucknill , JJ.) 
SHEOPUNJAN RAI v. KESHO PRASAD SlNGH. 

76 I. C. 347 = 2 Pat. 919 = 5 Pat. L. T. 315 = 

A. I. R. 1924 Pat. 310. 

-Interpreting documents is a question of fact and 

not of law. Where there is no error or defect in the 
procedure, the finding of the first Appellate Court upon 
a question of fact is final. 17 I. A. 127, Ref. ( Stuart , 

j.) Mahomed Shakur v. Abdul Ghani. 

711. C. 369 = A. I. R. 1923 All. 362. 


VENGADAM PlLLAI V. SABAPATHI PlLLAI. 

90 I. C. 767 = 1925 M. W. N. 608 = 
A. I. R. 1925 Mad. 1217 = 49 M. L. J. 361. 

- Failure to draw. 

An open user continued without interruption for a 
period of over 20 years and not shown to be attributa¬ 
ble to permission or sufferance on the owner’s part is 
prima facie evidence of enjoyment as of right within 
the meaning of S. 26 of the Limitation Act. Failure 
on the part of Court to draw such a presumption will be 
an error of law making a second appeal competent. 
(KinkhedCy A. J.C.) NARAIN v. IKRAM. 

861. C. 81 = A. I. R. 1925 Nag. 270. 

-A merely conjectural finding of the lower Appel- j 

late Court that the common ancestor of the parties occu¬ 
pied the land in suit is liable to be set aside in second 1 
appeal. ( Martineau , J.) KlSHEN LAL v. KANHAYA. 

79 I. C. 970 = 5 Lah. L. J. 106.! 

-It is for the Court of fact to determine whether 1 

the presumptions referred to under S. 114, Ill. (f) of the 
Evidence Act are to be drawn in a particular case or 
not. (Mittra. A. J. C.) IUMCHANDRA v. R AG HO JI. 

17 N. L. R. 25 = A. I. R. 1921 Nag. 116. 

-The question whether the presumption of the 

correctness of the Record of Rights has been rebutted in 
a particular case is more a question of fact than of law. 
(Suhrawardy and Cuming , JJ.) YAKUB Al.I CHOW- 

dhuri v. Raj Kumar Dutta. 65 I. C. 527 (Cal.). 

--Where on a consideration of the entire evidence 

in the case, the lower Appellate Court has come to the 
conclusion that the relationship of landlord and tenant 


S. 100—Question or Finding of Fact. 
Attestation. 

Bona fides. 

Change of Law. 

Compromise. 

Consideration. 

Contract. 

Different Inference. 

Duty of Court. 

Earnest Money. 

Easement. 

Evidence. 

Execution. 

Finality. 

Fraud. 

Foreign Law. 

Grove. 

Injunction. 

Intention. 

Interest. 

Legal Effect. 

Legitimacy. 

Limitation. 

Market Value. 

Meaning of Words. 

Mistake of Law. 

Mistake or Error. 

Nature of Property. 

Nature of Transaction. 

Negligence. 

Notice. 


1709 


CIVIL, CRIMINAL AND REVENUE 


1710 


€. P. CODE, (1908), S. 100—Question or Finding of 
fact. 


C. P. CODE, (1908), S. 100—Question or Finding of 
Fact—Duty of Court. 


Novatio. 

Omission. 

Ownership. 

Possession. 

Proof. 

Reasonable or Probable Cause. 

Rent, rate of. 

Representation. 

Right over property. 

Status. 

Tender. 

Wakf. 

Will. 

Miscellaneous. 

—S. 100—Question or finding of fact—Attestation. 

-It cannot be said as a matter of law that a scribe 

cannot be an attesting witness. It is a question of fact 
which must be determined by a Court of fact. ( Suhra - 
wardy and Duval, JJ.) ACHOLA SUNDARI DEBIz/. 
DOMAN SUNDARI DEBI. 90 I. C. 774 = 

A. I. R. 1926 Cal. 150. 


S Firm of Ghulam Hussain. 62 I. C. 507= 

1 15 S. L. R. 11 = A. I. R. 1921 Sind 13. 

i —S. 100—Question or finding of fact—Change of 
law. 

—--Where during the pendency of second appeal the 

; Transfer of Property (Amendment) Act (1926) came into 
1 force rendering the finding of fact as to attestator’s 
] actually seeing the document signed irrelevant, 

Held, that the High Court can consider the evidence 
, in view of the altered aspect of the finding as to attesta- 
j tion. (Kanhaiyalal and Ashworth. J J.) Mt. MOHAM- 

i madi Bibi v. Kashi Upadhya. 96 I. C. 775 = 

| A. I. R. 1926 All. 725 (2). 

; -A decision of the lower Court which was right 

according to the view of the law then prevailing can be 
set aside in second appeal if the subsequent ruling of the 
| Privy Council takes a contrary view. ( Kotval , A. /. C.) 
CHOTARAM v. Narayan. 90 I. C. 210 = 

A. I. R. 1926 Nag. 49. 

, —S. 100—Question or finding of fact—Compro¬ 
mise. 


- High Court has power to find that document was |-Workman’s Compensation Act (1923), S. 30— 

executed in witnesses ’ presence. 1 Whether parties to a suit agreed or not to a certain 

It is quite open to High Court to find that the execu- decree is a pure question of fact. ( Marten, C. J. and 
tion was witnessed by the attesting witnesses even though 1 Murphy, J.) CHHIPA ALLARAKHA ISAKJI v. Bai 
they may not speak to the fact, if there is other and SONA. 114 I. C. 372 = 30 Bom. L. R. 1610 = 

satisfactory evidence on record to show that the attesting A. I. R. 1929 Rom. 68. 

witnesses did witness the execution. 20 C. W. N. 192, 1 -’The finding that there was a bona fide compromise 

Foil. (Spencer and Devadoss, JJ.) K. SAMA Rao v. 1 i n a pending litigation by a person is one of fact and 
Firm OF MARWADI VaNNAPI VaJINJI. cannot be challenged in second appeal. (Addison J) 

711. C. 153 = 46 Mad. 64=17 M. L. W. 661= ' Jaishi Ram v. Suja. 109 I. c. 776. 

32 M. L. T. 9 = 1922 M. W. N. 708= —S. 100—Question or finding of fact—Considera- 
A. I. R. 1923 Mad. 36 = 43 M. L. J. 746. I tion. 


—S. 100—Question or finding of fact—Bona fides. 

-— The finding that a document was genuine, is one 

of fact. 37 Mad. 455, Foil. (Curgenven and Anantha- 
hrishna Aiyar, JJ.) MUTHIYAN CHETTI v. VAYYA- 
DAYAN. 108 I. C. 412. 

-Whether other proceedings were prosecuted 

diligently and in good faith is a question of fact— 
Limitation Act, S. 14. (Campbell, J.) GaNGA Ram 
Bishen Das v. Hari Ram Ram Lal. 

102 I. C. 628 = A. I. R. 1927 Lab. 909. 

-Question as to plaintiff’s bona fide mistake is not 

one of fact. (Suhrawardy and Graham, JJ .) KHERODA- 

moyi Dasi v. Habib Shaha. 821. C. 638 = 

29 C. W. N. 51 = A. I. R. 1925 Cal. 152. 

- 'Bona fides is a finding of fact. 75 P. R. 1916, 

Foil. (Abdul Raoof, J.) MUNICIPAL COMMITTEE, 

Ferozpore City v . Milki Ram. 92 I. C. 602= ; 

7L. L. J. 358 = 26 P. L. R.641= , 
A. I. R. 1925 Lah. 505. 


--The finding as to the nature of the consideration 

j is one of fact and cannot be disturbed in second appeal. 
■ (Jai Lal, J.) SHANTI SARUP v . LALCHAND. 

28 P. L. R. 388 = 103 I. C. 444 = 9 L. L. J. 319 = 

A. I. R. 1927 Lah. 530. 

-Finding as to consideration is one of fact. 

(Broadway and Abdul Qadir, JJ.) MOHOMED HUS- 

1 sain z/. Ram Lal. 711. C. 783=5 L. L. J. 198 = 

A. I. R. 1924 Lah. 39. 

—S. 100—Question or finding of fact—Contract. 

-Question as to existence of natural love and 

affection was held to be one of fact. (Srinivasa Ayyan- 
gar and Reilly, JJ.) K. V. DESIKACHARIAR v. CHIN- 
NAMMAL. , HO I. C. 408. 

--The question whether time is or is not of the 

essence of a contract is one of fact and a finding thereon 
cannot be assailed on second appeal. (Scott-Smith and 
Abdul Qadir, JJ.) FaZAL lLAHI v. THE IMPERIAL 

Chemical Company. 67 I. C. 157 (Lah.). 


-It is a question of fact whether a guardian is 

justified in entering into a compromise. (Spencer and 
Odgers, JJ.) ANNAPURNAYYA v. VeNKATASUBRA- 
MANIAM. 911. C. 742 =22 M. L. W. 560 = 

A. I. R. 1925 Mad. 1285 = 49 M. L. J. 549. 
-Finding that certain arrangement was disadvant¬ 
ageous to the minors could not be said to have been 
made honestly and in good faith, is one of fact and 
cannot be assailed in second appeal. (Broadway and 
Abdul Qadir, JJ.) THAKUR v. JAWALA. 

4 L. L. J. 40=A. I. R. 1921 Lah. 291. 

-Finding that suit is not collusive—High Court 

cannot go behind the finding. 24 C. W. N. 201 (P. C.), 
Foil. 139 P. R. 1894 held not good law. 20 Cal. 93 
(P. C.) ( Ref. (Broadway. J.) SaR JU v. BUDHA. 

59 I. C. 885 = 3 L. L. J. 86 = A. I. R. 1921 Lah. 45. 
~ Good faith is a question of fact in each case. 
(Fawcett , J. C. and Raymond, A. J. C.) IBRAHIM v. 


—S. 100—Question or finding of fact—Different 
inference. 

Finding of fact cannot be reversed in second ap¬ 
peal. (Betinet and Iqbal Ahmad, J J.) BHAGWAN 

Das v. Bibi Iqbal Sultan. 118 I. c. 715 = 

1930 A. L. J. 340= A. I. R. 1929 All. 885. 

—S. 100—Question or finding of fact-Duty of 
Court. 

— --Practice—Lower Court should carefully consider 

entire material on record for giving finding of fact. 
(Jai Lal, J.) LOKU RAM v. ALLAH WASAYA. 

123 I. C. 573 = A. I. R 1930 Lah. 12. 

— -The High Court cannot in second appeal enter¬ 

tain an application for a review of judgment based on the 
ground that since the disposal of the appeal documentary 
evidence has been discovered which, if sufficiently 
proved, would have led the Court-below to come to a 
different finding, although had such evidence been dis- 
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C. P. CODE, (1908), S. 100 —Question or rinding of | 
Fact—Duty of Court. 

covered before the disposal of the appeal the Court 
might have allowed the appellant to withdraw the appeal 
with a view to apply to the lower appellate Court for a 
review of judgment on the ground of the discover}’ of 
fresh evidence, (32 All. 71, Foil.) The question whe¬ 
ther any particular record has been rightly or wrongly 
framed is certainly a question of fact and not a question 
of law. ( Lindsay and Rafique, JJ-) 

N1SSA BlBI r. BABU RAM. 7 * i!* 

46 All. 458 = 21 A. L. J. 377 = 4 L. R. A. Ciy.416- 

A. I. R. 1923 All. 541. 

-Where a second appeal was decided on questions 

of fact only, . , 

Held, in L. P. Appeal that the judgment in the 

second appeal should he set aside. 36 All. 93; 23 1. 

L. K. 1914 ; 20 Cal. 93 (P. C.) and 29 Bom. 1 (P. 

Dist.; 18 Cal. 23 I>. C.; 19 Cal. 249 (P. C.); a7 Mad. 
443 (P. C.) and 46 Cal. 189(P. C.) Foil. {Leslie Jones 
and mUcrforcc, //.) HaYAT v. D1TTU kAM KAJU 
Ram. 4 L. L. J. 464 = A. I. R. 1921 Lah. 341. 

-C. P. Code, S. 100—Finding of fact not based on 

evidence but surmise, is defective. {Dos and Adami, 
//.) MAHF.SHWAR PRASAD SlNGH r. BABU RAM 
RAI. 60 1. C. 308 = 2 P.L.T. 225 = 

1921 P. H, C. C. 93 = A. I. R. 1921 Pat. 59. 
—S. 100—Question or finding of fact—Earnest 
money. ' 

-Where there is no written contract, the point as 

to determination of what is and what is not earnest 
money, must be decided, according to the evidence on 
the record as a point of fact. ( Stuart and Sul aim an . 

//.) Madho Das 7/. Gokul Das. 68 1. CL 761 = 

20 A. L. J. 742 = A. I. R. 1922 All. 478. 

—S. 100—Question or finding of fact—Easement. 

-The rinding of a lower Court that the right of 

privacy possessed by a house-holder in respect of the 
house which he occupies has not been interfered with by 
his neighbour, is a finding of fact and cannot be dis¬ 
turbed in second appeal. 29 All. 582, not Foil. ( Stuart , 
C. J. and Raza , /.) RaGHUBAR v. RAPHA KRISHNA. 

6 0. W. N. 940 = A. I. R. 1929 Oudh 535. 

-Finding as to privation of light not inconvenienc¬ 
ing user so as to entitle him to injunction, is a finding of 
fart. (Bhidc, J.) SOHAN SlNGH v. JAGAT SlNGH. 

114 I. C. 698 = A. I. R 1928 Lah. 980. 

-Implied grant—Existence of, is a question of fact 

(Dawson Miller , C. J. and Macpherson , /.) SHF.IKH 
Abdul Ghani v. Harnam Singh. 90 I. C. 356 = 

7 P. L. T. 260= 1925 P. H. C. C. 250 = 

A. I R. 1925 Pat. 748. 

-A finding that no right of way was granted is a 

finding of fact. ( Martineau , /.) GaNGA RAM v. SlTA 
Ram. *6 Lab. L. J. 176 = A. I. R. 1924 Lah. 488. 
—S. 100—Question or finding of fact—Evidence 
—Absence of. 

-Where a finding of fact as regards consideration 

was based not on circumstantial evidence but upon 
conjectures, held, that the High Court could set it aside 
in second appeal. ( Hilton , /.) BaNWakI LALr. BhaG 
Mal. 12 Lah. L. J. 107. 

- High Court can interfere. 

Where there is no evidence in support of a finding of 
fact, the High Court in second appeal can interfere with 
it. (SuJirawardy and Patterson i J /.) BENGAL NAG¬ 
PUR Railway Company v. Moolji Sicka & Co. 

52 C. L. J. 235. 

-Finding is binding unless there is no evident to 

support it. (Sir Lancelot Sanderson .) KRISHNA 

Reddi v. Gandavaram Raghava Repdi. 

'32C.W.N. 3 = 107 1.0.449 = 


C. P. CODE, (1908), S. 100 -Question or Finding 

of Fact— Evidence—Existence of. 

A. I. R. 1927 P- C. 257 =53 M. L. J. 700. 

-Finding of fact not based on evidence is not final 

29 Bom. 1, PC.; 17 Cal. 875 (P. C.) ; 14 Cal. 740 
(P. C.) and A.l.R. 1919 P. C. 29, Foil. {Ramesam and 
Venkaiasubba Rao, //.) RAMESWARAM PEVASTHA- 

nam t/. Secretary of Staiic. 39 M. L. a. bw- 

104 I. C. 781 = A. I. R. 1927 Mad. 116/. 

-No evidence to support finding of fact High 

Court will interfere. (Dalai, J. C.) HARI KlSHEN 

DaSS v. MAIKU Lal. 87 I. C. 959 = 

A. I. R. 1926 Oudh 37. 

-The High Court ought not to interfere in 

second appeal with a finding of fact so long as there is 
some evidence to support it, but w’here the lower Court 
has arrived at his findings without evidence and the trial 
is bad and the High Court will interfere. (Mnllick and 
Knlwant Sahay , //.) THAKURJI SRI JUGAL SAR- 

kar z\ Raj Mangal Prasad. 7 P. L. T. 547 = 

94 I. C. 929= A. I. R. 1926 Pat. 187. 

-Where a plaintiff bases his claim upon a title, the 

mere fact that the adjoining plot happened to be a court¬ 
yard or outer compound of a house and belongs to a 
certain person does not show that the plot on which the' 
disputed house stands must also belong to that person. 
The finding to the effect being not based on legal evid¬ 
ence can be set aside in second appeal, (Suhrawardy 
and Chotzner , //.) AHIDANNABI NAGENDRA TAL 

Gangopadhya. Al L R. 1925 CaL 302. 

-Evidence entirely absent—Finding will be set 

a-ide. (Dalai, /. C.) SHIV NARAYAN v. G. I. P. 
railway 851.0.338 = 27 0.0.331 = 

A. I. R. 1925 Oudh 525. 

--Allegation in plaint not denied specifically in 

written statement and supported by evidence—Finding 
i cannot be challenged. (Ross and Sen , /./.) MAHAMUD 
I ALAM v. NATHU SAHU. 85 I. C. 1024 = 

| ' 2 Pat. L. R. Civ 284 = A. I. R. 1925 Pat. 552. 

__A finding of fact on no evidence is liable to upset 

by High Court in second appeal, (i Wallace , /.) 

i SUPPAI Goundan Kandaswamy Goundan. 

80 I. C. 567 = 19 M. L. "W. 560 = 
j ' A. I. R. 1924 Mad. 617. 

;-Decision which proceeds not on legal evidence 

i but on mere conjectures can be attacked in second 
appeal. ( Bhiac , /.) JOHAGA BlRCHAND. 

29 P. L. R. 410 = 112 I. C. 455 = 

' A. I. R. 1928 Lah. 737. 

-Finding on mere conjectures can be uoset in 

second appeal. (Seott-Snuth at d Fforde. JJf) MT. 

Basanti V . Kabul Singh. 801. C. 329 = 

6 L. li. J. 127 = A. I. R. 1924 Lah. 465. 

—S. 100—Finding of fact—Evidence -Doubtful. 

—Doubtful evidence—High Court will not interfere 


unless injustice is caused or there is misapprehension of 
evidence. (Dalai, J . C.) THAKURAIN ANPURNA KuaR 
V. JAGESHAR MlSRA. 87 I. C. 208 = 

A.l.R. 1925 Oudh 658. 

_-S. 100—Question or finding of fact—Evidence 
—Existence of. 

--Where there is legal evidence to support the find¬ 
ings of fact, the findings cannot be challenged in second 
appeal. (Teh ChanH and Agha Haidar , //.) 

Ghulam Murtaza v. Nagina. 11 Lah. 410= 

31 Punj. L.R. 24S. 

-A finding of fact based on legal evidence cannot 

be disturbed in second appeal. (Tek Chand , /.) AMAR 
Das*. Jali. 1211.0. 1 377= 

A. I. R. 19S0 Lah. 677. 
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C. P. CODE, (1908), S. 100—Question or finding l C. P. CODE, (1908), S 100-Question or finding of 
of fact—Evidence—Existence of. : fact—Finality—Conjecture. 


-No Court of second appeal can entertain an 

appeal upon any question as to the soundness of the 
finding of fact by the Court of first appeal, and if, how¬ 
ever, unsatisfactory it might be if examined, there is evi¬ 
dence to be considered, the decision of that Court must 
stand final and when the decision given is legal and not 
perverse or contrary to reason that cannot be challenged. 
19 Cal. 249 (P. C.), Foil. (A\i*i and Pnllan , //.) 
RAMANAND V. MURTAZA. 115 I. C. 448 = 

4 Luck. 665-6 O. W. N. 206 = 
A. I. R. 1930 Oudh 176. 

-If the first appellate Court has evidence proper 

for its findings notwithstanding the statutory presump¬ 
tions, then its findings of fact are final and conclusive. 
18 Cal. 23 (P. C.) and 14 Cal. 740 (P. C.), Rel. on. 
(Sir Binode Mitter.) lMlDNAPORE ZaMINDARI CO., 

Ltd .v. Secretary of State. 120 I. C. 56= 
30 M. L. W. 600 = 56 I. A. 388 = 51 C. L. J. 1 = 

34 C. W. N. 1 = 32 Bom. L. R. 114 = 
A. I. R. 1929 P. C. 286 = 57 M. L. J. 849 (P.C.). 

-Second appellate Court can set aside a finding of 

fact not based on admissible or reasonable evidence. 
(Ashworth and Sen , //.) PADAM SlNGH v. REOTI 
Saran. 118 I. c. 372=1929 A. L. J. 873 = 

A. I. R. 1929 All. 481. 

-Finding of fact based on admissible evidence 

cannot be impugned. There is no jurisdiction to entertain 
a second appeal on the ground of even an erroneous find¬ 
ing of fact, however gross or inexcusable the error may 
seem to be. 18 Cal. 23 ; A. I. R. 1929 P. C. 152 ; A. 
I. R. 1929 P. C. 190, Rel. on. (Baza, /.) MUBINUL- 
nissa v. ali Husain. 6 O. W. N. 652 = 

119 I. 0. 866 = A. I. R. 1929 Oudh 402. 

Finding of fact based on some evidence cannot 
be disturbed. ( Boys and Ashworth . JJ .) BHOGI Ram v 
KISHORI LaL. 50 All. 754= l6 a. L. J. 696 = 

115 I. C. 771 = A. I. R. 1928 All. 289. 

-If there is evidence to be considered the decision 

of the second Court, however unsatisfactory it might be 
when examined, must stand final. 42 Cal. 888, Foil. 
(Kinkhede, A. J. C .) E. I. Railway & Co. v. Badri 
Lal. 90 I. C. 209 = A. I. R. 1926 Nag. 192. 

-Findings of facts based on admissible evidence 

are not challengable in second appeal even though 
erroneous. 18 Cal. 23 (P.C.). Foil. ( Wazir Hasan and 
Baza , //.) ClIANDIKA SlNGH v. BlTHAL DAS. 

99 I. C. 183 = 3 O. W. N. Sup. 277. 

-Where there is evidence upon which the lower 

court could come to a finding and no important evidence 
of any sort has been ignored, the finding of fact cannot 
be interfered with in second appeal. (Scott-Smith and 
Abdul Baoof , //.) RAM SlNGH v. GaNGARAM. 

70 I. C. 202 = 3 Lah. 389 = 6 Lah. L. J. 513 = 

A. I. R. 1922 Lah. 356. 

—S. 100—Question or finding of fact-Evidence 
—Inadmissible. 

-Finding based on inadmissible evidence is not 

binding. (. Kinkhede , A.J.C.) BanaN v. Ranjit SlNGH. 

’ 89 I. C. 752=A. I.R. 1926 Nag. 99. 

—S. 100—Question or finding of fact—Evidence 
—Misdirection. 

--A Court in second appeal is not to question the 

conclusion of fact arrived at by both the lower Courts 
based on legal evidence when no question of misdirec¬ 
tion or law arises with regard to it. (Srinivasa Iyengar 
and Curgeitven , //.) THATHACHARIAR v. SlNGARA- 
CHARIAR. , 109 I. C. 771 = A. I. R. 1928 Mad. 377. 
—S. 100—Question or finding of fact—Evidence- 
Misreading. 

-Evidence not properly construed by lower Court 

D. D.—VOL. I—108 


—Finding of fact cannot be challenged. (C krais, Ag. C 
/. and Abdul Baoof , /.) JADU NATH v. RaMUN MAL. 

4 Lah. L. J. 426 = A.I.R. 1921 Lah. 284. 
i -Finding based on evidence misread or misunder¬ 

stood can be reversed. (Bafiquc and Byves , //.) 
Mathra Singh v. Rampaz Singh. 611.C. 65 = 

19 A. L. J. 149 = A. I. R. 1921 All. 212. 
—S. 100—Question or finding of fact—Evidence 
—Omission. 

-Where a finding of fact has been arrived at by 

the lower appellate Court on the basis of only a portion 
of the evidence in the case and the most important evi¬ 
dence has been excluded from consideration, the High 
Court will interfere in second appeal. (Bhide, /.) KaN- 
shi Ram £». BiR Singh. 112 I.C. 461. 

-Finding of fact is binding only when arrived at 

after due consideration of all evidence oral and docu¬ 
mentary. (Mirza J.) ANANDPAL SlNGH v. MAHABAL 

Singh. 1 Luck. 458 = 29 O. C. 330 = 

3 0. W. N. 352 = 951. C. 925 = 13 O. L. J. 586 = 

A. I. R. 1927 Oudh 95. 

-Finding of fact is not binding in second appeal if 

lower Court ignores valuable evidence. (Walmsley and 
Milkerji , //.) BHABATARINI v. ROY KlRAN CHAN- 

dra. 911. C. 1026 = A. I. R. 1926 Cal. 603. 

—S. 100—Question or finding of fact—Evidence 
—Sufficiency. 

i -'A finding of fact based partly upon inadmissible 

evidence cannot be challenged in second appeal if it 
appears from the record that the Court would havearriv- 
' ed at the same conclusion even if such evidence had 
been excluded. (Tapp, J.) MT. NAWaB BlBI v. SHER 

Zamaiv _ 31 Punj. L. R. 214= 123 I. C. 285. 

The objection that a house being occupied by a 
person as an agriculturist was not liable to be attached 
was not raised at the earliest possible opportunity. The- 
Court did not take into consideration that the delay 
threw a deal of doubt on the genuineness of the objec¬ 
tion but found on other evidence on record that the 
house was so occupied. 

Held , that the finding of fact based on other evidence 
on record is still good and binding on High Court in 
second appeal. A. I. R. 1924 Nag. 91, Rel. on. ( Subhe- 
dar , A. /. C.) GaNPaT v. RaMCHANDRA. 

119 I. C. 677 = A. I. E. 1930 Nag. 11. 

---Unless it is shown that a finding of fact is not 

' justified by the evidence in the case it cannot be chal- 
; lenged in second appeal. (Greaves and Graham , //.) 
i JINNATENNESSA v. ABDUL HALIM MUNSHI. 

82 I. C. 822 = A. I. R. 1925 Cal. 469. 
— S. 100—Question or finding of fact—Execution. 

I Lower appellate Court’s finding that the docu- 

i ments were properly executed is a finding of fact. (Ash- 
, worth , /.) JAIDEOSINGH z/. DHOOM SlNGH. 

116 I. 0. 740 = A. I. R. 1929 All. 419. 

—S. 100—Question or finding of fact—Finality- 
Concurrent. 

S. 100 says nothing about the findings of fact, 
concurrent or otherwise, and, therefore, a finding of fact 
by the lower appellate Court, though not concurrent, is 
final and cannot be interfered with in second appeal. 17 
Cal. 291 (P. C.) ; 18 Cal. 23 (P. C.) and 20 Cal. 93 

(P.C.), Rel. on. (Baguley, /.) Ma PYA v. K.C. MlTRA. 

114 I.C 538 = 6 Rang. 586 = A.I.R. 1928 Rang. 303. 
—S. 100—Question or finding of fact—Finality 
—Conjecture. 

-Findings of facts proceeding upon pure conjec¬ 
tures, unjustifiable assumptions and unwarranted infer¬ 
ences cannot be accepted as final in second appeal. A. I 
R. 1926 Lah. 659 and A. I. R. 1924 Lah. 465, Rel. on. 
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C. P. CODE, (1908), s. 100—Question or finding of 
fact —Finality—Contradictory. 

(Tck Chand , /.) KlSHAN SINGH v. LACHHMAN DAS. 

122 I. C. 109 = A. I. E. 1930 Lah 238 
—S. 100 -Question or finding of fact—Finality 
—Contradictory. 

_\ finding ot fact which contradicts the other 

finding, is open to second appeal. {Dalip'Singh, J.) 

Sadhu R am v. Chuhak Kh.\N. 108 I. C. 521- 
A u A. I. E. 1928 Lah. 690. 

—S. 100 —Question or finding of fact—Finality 

—Different conclusions. . 

-Where the lower appellate Court has arrived at a 

conclusion which is permissible on the facts established 

it is not open to the High Court to set aside its finding 

on second appeal even if the second appellate Court is 

inclined to come to a different conclusion on those tacts. 

(J<n /.*/, /.) Jawahar Singh v. So noth Mngh. 

—S. 100—Question or finding of fact—Finality 
—Duty of Court. 

-It is to the public interest that there should be an 

end of litigation even at the cost of occasional error. If 
this rule is strictly enforced the parties know where they 
are, but if a High Court, every time it differs from the 
view of the Court below on a question of fact, is to seek 
out flimsy pretexts for treating the question as one of 
law, the whole policy of the law will be defeated. The 
parties will be encouraged to file second appeals on ques¬ 
tions of fact on the ground that evidence has been ignor¬ 
ed, that sufficient weight has not been given to a par¬ 
ticular document or to an entry in patwari’s papers and 
so forth. ( Daniils, J. C.) AHMAD HaSAIN v. MT. 
UMRAO Fatima. 64 I. C. 223 = 24 O. C. 221 = 

A. I. E. 1921 Oudh 98. 

—S. 100—Question or finding of fact—Finality 
—Evidence. 

-The question whether the parties intended the sale 

to include Shamilat is one of fact not of law. The finding 
of the lower Court on that point cannot be challenged in 
second appeal. ( Shadi Lai , C. J.atid Agha Haider, 

J .) Hadayat Khan v. Gehna. 

31 Punj. L. E. 195 = 1231. C. 81. 
-A finding based on legal evidence that a compro¬ 
mise has been entered into in good faith is one of fact 
and cannot be challenged in second appeal. (Tek 
Chand, /.) RAM SINGH v. LaL SlNGH. 121 I. C. 291. 

-A finding of fact based on legal evidence cannot 

be challenged in second appeal. {Iqbal Ahmad, J.) 

Irshad Husains. Makut manohar. 

100 I. C. 626 = A. I. E. 1927 All. 377. 
-A finding of fact arrived at on the evidence pro¬ 
duced by parties cannot be interfered with in second 
appeal. {Zafar AIL J .) ATA MAHOMED v. IlARNAM 
Singh. 99 I. 0. 890 = A.I.E. 1927 Lah. 845. 

-Findings of fact, based on the evidence on record 

are unassailable and cannot be impugned in second 
appeal. ( Raza , J.) NAROTAM DAS v. MUHAMMAD 

Razu. 96I.C. 14 = A. I.E. 1926 Oudh 522. 

-Finding of fact based on evidence cannot be con¬ 
tested. {Scott-Smith and Martineau, J J.) FAZAL Dad 
v. Umar Bakhsh. 88 I.C. 1019 = 7 Lah. L.J. 129 = 

26 P. L.E. 167 = A. I. E. 1925 Lah. 377. 

-A finding of fact is final in second appeal if it is 

based on evidence. {Campbell, J.) G.AJJ.A SlNGH v. 
Nath a Singh. 7 Lah. L.J. 70 = 26P. L.E. 451 = 

881.0. 588 = A.I.E 1925 Lah. 333. 

-—A finding of fact upon the evidence cannot be 

questioned in second appeal. {Ross and Kulwant 
Sahav, JJ.) B.ARHAMDEO NARAYAN SALIGRAM 

Sahay. 86 I. 0. 141 = 6 P. L. T. 67 = 

1925 P. H. C. C. 53=A.I.E. 1925 Pat. 384. 


C. P. CODE, (1908), S 100—Question or finding of 

fact—Finality—Procedure. 

Where the lower Court has dealt with all the es¬ 


sential points in deciding the case and has also analysed 
the evidence and the main findings which determine the 
suit are warranted by the evidence on record, the Court 
of second appeal will not disturb his findings though 
they may be wrong. ( Prideaux, A.J.C .) MT. SaRAS- 

WATI BAI v. Cado Rao. 78 I. C. 887 = 

A. I. E. 1924 Nag. 240. 

--—Where the lower appellate Court arrived at the 

finding on relevant evidence and certain admissible re¬ 
gistered deeds that there was a partition, 

Held , that being a finding of fact was conclusive. 
{Stuart, J.) SYED MOHAMMAD HaMEEP v. SVED 

Manzur Hasan. 69 I. C. 807= 

A. I. E. 1922 All. 283. 

-Finding of fact cannot be disputed in second 

appeal. {Lyle, A.J.C I) NlAMAT ALl v. ASHIQ ALI. 

67 I.C. 803 = 9 O. L. J. 127 = A. I. E. 1922 Oudh 96. 

—S. 100—Question or—Finding of fact—Finality 
—Excess of jurisdiction. 

-Appellate Court cannot interfere if decision of 

lower Court though defective is based on findings of 
facts. But where the lower Court goes beyond findings 
of facts, and its decision is wrong, the appellate Court 
can interfere. {Pullan, /.) MAHOMED KHAN v. SHEO 

Bhikh. 6 O. W. N. 859 = 10 L. E. A. Rev. 358 = 

A. I. E. 1929 Oudh 447. 

—S. 100 —Question or finding of fact—Finality 

—Interference. 

-Where a finding of fact arrived at by a trial 

Court was upheld by the appellate Court in the follow- 
! ing words : “After hearing both counsel I am not able 
to say that the decision is clearly wrong. It is certainly 
not perverse. Cogent grounds for upsetting it are not 
forthcoming. It must, therefore, prevail.” 

Held, that it was not an independent finding on the 
evidence such as can be treated as a finding of fact clos¬ 
ing the door to a second appeal. {Le Rossignol and 
Harrison, J /.) NlRBHE RAM v. MURAKI l.AL. 

89 I.C. 662 = A.I.E. 1926 Lah. 158. 

-Quaint reasoning of lower Court—Finding can be 

reversed. {Dalai, J.C.) RAM BALI v. RAM ASRE. 

| 86 I.C. 686= 12 O. L.J. 105 = A.I.E. 1925 Oudh 386. 
—S. 100 —Question or finding of fact—Finality— 
i Privy Council. 

-A finding of fact by lower appellate Com t is 

binding on the Privy Council as on the High Court. 

(Viscount Sumner .) TeJP.AL JaMNA PaS ERNEST 

V David. Ill I. C. 240=28 M. L. W. 204 = 

32 O. W. N. 1146 = 48 C. L. J. 415= 
A.I.E. 1928 P.C. 219 (P.C.). 

-Findings of first appellate Court are conclusive 

and the High Court and the Privy Council are bound to 
accept them without further enquiry. ( Lord Phi Him ore.) 

Basiram Saha Roy v. Ram Rat an Roy. 

54 Cal. 586 = 54 1. A. 196= 8 P L.T. 255 = 
1011 C. 359 = 1927 M. W.N. 437 = 
31 C.W.N. 885 = 39 M.L.T. 170 = 26 M. L.W. 642= 
A.I.E. 1927 P C. 117 = 53 M.L.J. 117 (P.C.). 

—S. 100—Question or finding of fact—Finality 
—Procedure. 

-Findings of fact arrived at by the Court below 

not vitiated on any legal principle must be accepted as 
conclusive. ( Courtney Terrell . C.J. and Jusala Prasad , 

/.) Surya Mull Marwari v. Pwarka Prasad. 

10 P. L.T. 138 = 115 I. C. 890= 
A. I. R. 1929 Pat. 127. 

-Findings of fact are conclusive in second appeal 

if nothing is urged to show that they are in any manner 
vitiated by any error of law or procedure. (IFasir 
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C. P. CODE, (1908), S. 100—Question or finding of ! C. P. CODE, (1908), S. 100—Question or finding of 
fact—Finality—Pro cedure. fact—Intent ion. 


Hasan , /.) RAM ADHIN v. RlASAT Ali. 

95 I. C. 463 = 13 O. L. J. 146. 

-A finding of fact which is not vitiated by any 

defect in procedure or by any wrong application of a I 
principle of law cannot be interfered with in second 
appeal. {Wazir Hasan, A.J.C.) RAI BaJRANG BAHA¬ 
DUR v. Babu Badri Nath. 701. C. 74 = 

9 O. L. J. 497 = A. I. R. 1923 Oudh 26. 

—S. 100—Question or Finding of fact—Finality— 1 
Requisites of findings. | 

-Finding of fact obiter and indefinite can be ig¬ 
nored. {Shadi Lai, C. J. and Hilton, J.) UGGAR 
Sen v. Khushi Ram. 120 I. C. 5 = 

A. I. R. 1929 Lah. 663. 

A 

———Findings of facts to preclude second appeal must 
be precise and definite. {IVazir Hasan and Srivastava, 

JJ.) Lachhmi Narain v. Mangal Prasad. 

6 O. W. N. 801 = A. I. R. 1929 Oudh 453. 

-While findings of fact cannot be questioned, the 

soundness of conclusions drawn from any facts may in¬ 
volve matters of law and may be questioned by a Court 
of second appeal. A party to an appeal is entitled to 
claim a clear, definite and specific finding on every issue 
of fact raised in the case, and if the finding is vague, in¬ 
definite or ambiguous, it is but right to insist on such a 
finding being given or to send an issue back in order 
that the question of fact might be determined on the 
evidence adduced in a manner not open to misconstruc¬ 
tion or doubt. The finality given by law to a finding of 
fact, arrived at by a Court of first appeal, renders it 
necessary that the finding should be arrived at after due 
circumspection and be expressed in clear and definite 
terms. {Lindsay and Kanhaiyalal , //.) ChaNNU 

Dutta V. Swamy Gyannandji. 90 I. C. 976 = 

A. I. R. 1926 All. 130. 

—S. 100—Question or Finding of fact—Finality— ! 
Miscellaneous. 

Finding of fact cannot be disturbed in second ' 
appeal. {Shadi LmI C.J and Broadway, J.) GHULAM ! 

Hussain v, Tulla Shah Ramsaran. 

120 I. C. 170 = A. I. R. 1930 Lah. 142. 


on a question of fact. ( Batten, J. C.) ALAM SINGH 

v . Seth Gopaldas. 68 I. C. 664 = 

A. I. R. 1923 Nag. 7. 

-Findings of fact cannot be challenged in second 

appeal. {Martineau, J .) RAM LAL v. Dip CHAND. 

60 I. C. 705 = 3 L. L. J. 231 = 
A.I.R. 1921 Lah. 211. 

—S. 100—Question or finding of fact—Fraud. 

-—The finding that a certain debt is a fictitious 

debt is a finding of fact and cannot be challenged in 
second appeal. {Addison, J.) MOKHA v. ALFA. 

110 I.C. 432. 

—S. 100—Question or finding of fact—Fraudulent 
transfer. 

-Whether a transaction e.g. heba is executed, is 

breach of S. 53 of the T. P. Act, with intent to defeat 
or delay creditors is a question of a fact and cannot be 
interfered with in second appeal. ( Sanderson , C. J. 
and Richardson, J.) RAM KUMAR BaNIKYA v. 

Safiunnessa Bibi. 63 I. C. 169 (Cal). 

--A finding that a transfer was intended to defraud, 

defeat or delay the creditors is one of fact. {Scott- 

Smith , /.) Attar Singh v. Gulam Mohammad. 

60 I. C. 527 (Lah.) 

—S. 100—Question or finding of fact—Foreign 
law. 

-Foreign law is a question of fact. {Srinivasa 

Aiyangar, /.) GaNGADHARA SaH v. SwaMINATHA 
MUDALI. 92 I. C. 112 = 22 M. L. W. 679 = 

A. I. R. 1926 Mad. 218. 

—S. 100—Question or finding of fact—Grove. 

-Transfer of Property Act, S. 63—Redemption 

suit—Mortgagee claiming compensation for guava 
grove of 75 trees from 7 to 11 years old—Lower Court 
finding it impracticable to remove trees with roots and 
allowing neither compensation nor removal of trees— 
Question as to removal of trees, being one of fact, High 
Court did not interfere. A. I. R. 1926 All. 67, Appl.; 
A.I.R. 1921 All. 353 (F.B.) Cons. {Boys, J.) AjODH- 
YA v. INDRA. 113 I. C. 405 = 

A. I. R. 1929 All. 330. 


-The finding that the settlement rent at the higher-Whether a particular property still retains the 

figure claimed is not binding on the defendant cannot be character of a grove js a finding of fact. {Dalai, J.C .) 
questioned in second appeal. {Madhavan Hair, J.') j BASHIRUDDIN KHAN v. MaHADEO SINGH. 

Rajah of VizianaGaram v, P. APP.alaraju. 79 I. C. 663 = 27 O.C. 26 = 11 O.L.J. 565 = 

118 I. C. 497 = A. I. R. 1929 Mad. 673. A.I.R. 1924 Oudh 306. 

--A finding of fact cannot be gone into in second —S. 100—Question or finding of fact—Injunction. 

appeal. {Tek Chand, J.) GONDA SlNGH v. BHANDA-When an injunction is granted on a finding of 

RAM SaLIG ram. Ill I. c. 791. ' ^ act it cannot be reversed in second appeal: 34 Cal. 

-Court proceeding on wrong presumption in law ^18, Foil. {A r cwbould and Graham, JJ.) KlRTIBASH 

but basing its finding on correct principles—Question DUBEY v. INDIAN Iron AND STEEL Co. LTD. 
cannot be reopened. ( Jackson , /.) VENKAT Rat- ! 91 I.C. 480 = A. I. R. 1926 Cal. 536. 

namma v. Chalasani Sregramulu. —S. 100—Question or finding of fact—Intention. 

25 M. L. W. 76 = 99 1. C. 981=-Intention of the executant of power-of-attorney 

A.I. R. 1927 Mad. 331 = 52 M. L. J. 100. not depending on interpretation of legal phraseology is 
-Finding of fact cannot be attacked. {Kotval A a question of fact. {Bhidc, J.) DOST MAHOMED v. 

J.C A Namdeo V. Ganoba. 86 I.C 847= ! Ghulam Shah. 109 I. C. 380 = 30 P. L. R. 168 = 

8 N. L. J. 29 = A. I. R. 1925 Nag. 271. j A. I R. 1929 Lah. 90. 

*A simple finding of fact arrived at by the lower ,-—Intention is a matter of fact and not of law : 22 

appellate Court could not be disturbed on second appeal. All. 149; A.I.R. 1916 P.C. 49 and A. I. R. 1924 P. C. 
{Shadt Lai, C. J. and F forde, J.) GlRDHARI v. ' 226, Foil. {Mears, C.J. and Lindsay, J.) MaTHURA 

Abdullah. 731.0.232=7 P. W. R. 1923= Kurmi v. Jagdeo Singh. 107 1.0.33 = 

__ A. I. R. 1923 Lah. 236. 50 All. 208 = 25 A.L.J. 970 = 

- Issues of facts cannot be agitated in second ap- A. I. R. 1928 All. 61. 

peal. {Shadi Lai, C.J. and Brasher, J.) MT. CHHO--The question as to whether a person made a 

TO v. Mt. Sona DEVI. 701.0.299= transfer of his property a few days before application 

, A.I.R. 1923 Lah. 11. ; for adjudication with intent to defeat or delay his cre- 

I n sec 9nd appeal, High Court will not interfere, ! ditors is not one of law but merely of fact: 102 P. R. 
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C. P. CODE. (1908), S. 100—Question or finding of 
fact—Intention. 

1910, Foil. {Broadway and Jai Lai, //.) BlHARI 
L,\L v. CHUNl Lal. 107 I. C. 490 (Lah.). 

-Whether there was intention to partition is a 

question of fact. (IVazir Hasan, /.) RAM JAS v. 

SHEO NARAIN. 96LC. 357 = 

A. I. R. 1926 Oudh 614. 

--Intention to transfer shamilat land is question of 

fact. 57 P.R. 1915 not Foil. 3 P.R. 1917 Foil. {Abdul 
Raoof and Moti Sagar , //.) SHANKER DAS v. MALI. 
63 I. C. 746 = 3 L.L.J. 569= A. I. R. 1921 Lah. 263. 
—S. 100—Question or finding of fact—Interest. 

-—Whether a payment of interest can be said to be 

made “as such,” is a question of fact in each case. 
{Walsh and Kanhaiyalal , //.) BANDHU SlNGH v. 
K.WASTHA CORPORATION, GORAKHPUR. 

93 I. C. 295 = A. I. R. 1926 All. 329. 

-S. 100—Question or finding of fact—Legal 
effect. 

-Finding whether agreement is intended to settle 

immediate trouble or is binding for future is not one of 
fact as the legal effect of the agreement is involved. 
(Boys and Bcnnet, JJ.) RAM SlNGH v. SUBHAN 
MOCHI. 1161. C. 302=1929 A. L. J. 1083 = 

A.I.R. 1929 All. 519. 

—S. 100—Question or finding of fact—Legitimacy 

-Finding as to legitimacy is one of fact. {Iqbal 

Ahmed, /.) MEW A RAM v. LaL SaHAI. 

100 I. C. 650 = A. I. R. 1927 All. 410. 

—S. 100—Question or finding of fact—Limitation. 

-—Limitation Act, S. 12—Time between date when 

ready and when delivered cannot be excluded—The 
finding as to is one of fact. {Moti Sagar,/.) RAM 

Sarup v. Zorawar Mal. 73 I.C. 447 = 

A. I. R. 1923 Lah. 696. 


-—Finding as to the t'me required for obtaining the 

copies is one of fact and cannot be attacked in second 
appeal. ( Martineau, J.) B.AWA SlNGH v. THAKUR 

Singh. 67 I. C. 478=A. I. R. 1922 Lah. 423. 

S. 100—Question or finding of fact — Market 
value. 

-—The finding as to the market value is a finding 

of fact. {Sulaiman and Kendall, JJ.) DHANUK- 

dhari Singh v. Suresh Singh. 

1930 A. L. J. 561 = A. I. R. 1930 All. 363. 

-—The question of market value is one of fact and 

cannot be challenged in second appeal. {Teh Chat id, 
J.) MAHDI v. MT. NADRAN. 1111.0.814 = 

A.I.R. 1929 Lah. 137. 

-Market value of a property is a question of fact 

unless an error of law in determining the market value 
is pointed out. {Misra otid Raza, JJ.) Z.AHIRUDD1N 

V. ALI Husain. 118 I.C. 85 = 6 O.W.N 264= 

4 Luck. 643 = A.I.R. 1929 Oudh 244. 

-Decision as to the market value of property is a 

question of fact and cannot be interfered with in second 
appeal. {Dalai, J. C.) H.AR PERSHAD SHEO- 
SHANKER. 90 1.0. 679 = A.I.R. 1926 Oudh 68. 

—S. 100—Question or finding of fact—Meaning 
of Words. 


C. P. CODE, (1908), 9. 100 —Question or finding of 
fact—Mistake or error —Evidence. 

—S. 100—Question or finding of fact Mistake 
or error—Evidence. 

- Held , that the finding that the presumption as to 

entries in record-of-rights has been rebutted is one of 
fact and that it cannot be challenged in second appeal. 

5 Lah. 84, Rel. on. {Teh Chaiid and Aga Haidar , 
jj.) Maryam v. Nagina. 12 Lah. L. J. 161. 

-The decision of the first Appellate Court may or 

may not be correct on the merits, but the High Court 
has no jurisdiction to entertain a second appeal on the 
ground of an erroneous finding of fact however gross or 
inexcusable the error may seem to be. Nor can the 
High Court in second appeal consider the question of 
the quantum of evidence required to prove a fact. 
{Shadi Lal, C.J. and Broadway, J.) H.ARBANS SlNGH 

v. Bur Singh. 31 Punj. L. R. 381. 

_Finding of fact though erroneous cannot be dis¬ 
turbed if it is supported by evidence on record. 

An erroneous finding of fact is a different thing from 
an order or defect in procedure. 18 Cal. 23 (P.C.), 
Rel. on. {Sir Lancelot Sanderson.) RAMJI PATEL v. 

Kao KlSHORE SINGH. = 

26 N.L.R. 121 = 30 M.L.W. 443 = 

50 C.L J. 197 = 31 Bcm.Ii.lt. 883 = 56 I.A. 280 = 

1929 M.W.N. 462=33 C.W.N. 893 = 
1929 A.L.J. 780 =A.I.R. 1929 P.C. 190 = 

67 M.L.J. 205 (P.C.). 

- Erroneous finding of fact based on proper evi¬ 
dence cannot be a basis of second appeal . 

An erroneous finding of fact, however gross or inex¬ 
cusable the error may be, cannot be made the basis of 
a second appeal, provided the fact found is relevant and 
the finding is based on evidence propei for considera¬ 
tion : A.I.R. 1924 Nag. 91, Foil. {Kolhatkar, A.J.C .) 

MAHEPAT i\ MUKUND RAO. 114 I.C. 454 = 

A.I.R. 1928 Nag. 329. 

_A finding of fact cannot be attacked in second 

appeal on the ground of insufficiency of evidence or on 
the ground of error though the error is gross and in¬ 
excusable. {Raza, J.) Sant Baksh v. Ram Nath. 

Ill I.C. 376. 

-Finding of fact based on evidence—High Court 

in second appeal cannot interfere. {Agha Haidar, J.) 
PREMS1NGH v. MD. KHURSHID. 103 I.C. 215 = 

A.I.R. 1927 Lah. 574. 

-Second appeal cannot be entertained even on erro¬ 
neous findings of fact. {Raza, J.) SUCHIT v. MOHAM¬ 
MAD Habibullah. 99 1.0.199 = 

A.I.R. 1927 Oudh 89. 

—In second appeal the High Court is not entitled 


-Meaning of a particular word in a particular 
place is question of fact. {Suhrawardy and Cuming, 

JJ.) Basant Kumar Kapali v. Satindra Mo- 
HUN Tagore. 88 1.0. 377 = A.I.R. 1925 Cal. 1209. 
—S. 100—Question or finding of fact—Mistake of 
law. ! 

-Finding of fact not vitiated by error of law or 

procedure is conclusive. {Wazir Hasan and Srivastava , 

JJ.) Md. Khan v. Abdul Rahman Khan. 

6 O. W. N. 921=A.I.R. 1929 Oudh 524. 


to go behind the findings of fact of the Lower Appellate 
Court unless such findings result from the misconstruc¬ 
tion of a document of title or the misapplication of law 
or procedure. (19 C.W .N. 270 Foil.) Such findings can¬ 
not be assailed however gross and inexcusable the error 
therein if the lower Appellate Court had before it evi¬ 
dence proper for its consideration in support of its find¬ 
ing. (18 Cal. 23 (P C.) Foil.) {Miller, C.J and Mac- 
p her son, J.) TARNI SlNGH SATNARAIN MAHA- 
raJ,. 90 I.C. 895 = 1925 P.H.C.C. 281 = 

6 P.L.T. 787 = A.I.R. 1926 Pat. 9. 

-Findings of fact based upon admissible evidence 

cannot be impugned in second appeal on the ground 
that the finding is erroneous. {Rasa, J.) KUNWAR 

Bahadur v. Naib. 100 I.C. 792=13 O.L.J. 590 

-Grossly erroneous finding of fact—No second ap* 

peal lies in absence of error in procedure, if lower Court 
had evidence before it. 18 Cal. 23, Foil. {Moti Sagar , 
j.) Shankar Das v , Mansa Ram. 

I 78 1.0. 36=A.IJfc. 1925 Lah. 150. 
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0. P. CODE, (1908), S 100—Question or finding 
of fact—Mistake or error-Evidence. 

•-Finding of fact supported by evidence can’t be 

questioned in second appeal, however erroneous it may 
be. ( Kinkhedc , A.J.C.) NARAYAN v. LaXMaN. 

80 I.O. 885 = A.I.R. 1925 Nag. 111. 

--Pre-emption suit—First Appellate court deciding 

question of sale price on evidence on record— Second 
appeal does not lie. There is no jurisdiction to entertain 
a second appeal on the ground of an erroneous finding of 
fact, however gross or inexcusable the error may seem to 
be. 89 P,R. 1917 and 18 Cal. 23 P.C., Foil. (Chew's and 
Scott-Smith, JJ.) Ganpat Raj v. Hari Ram. 

64 I.C. 297 = 3 L.L.J. 103. 

-Grossly erroneous finding of fact—Evidence con¬ 
sidered by Lower Court—Finding cannot be upset. 
18 Cal. 23 P.C.. Foil. ( Abdul Raoof and Harrison, JJ,) 
Bhagvvan Singh v. niranjan Singh. 

3 L.L.J. 409 = 67 I.C. 436. 

-Finding of fact—High Court cannot interfere 

however erroneous the finding may be. 18 Cal. 23 (P.C.) 
and 46 Cal. 189 (P. C,), Foil. ( Curgenven , /.) PaTI 
NAGAMMA v. PULAPA VEERASAMI. 98 I. C. 869 = 

A.I.R. 1927 Mad. 217. 

-Question of fact — Even erroneous decision on 

facts will not be interfered with. A.I.R. 1921 Oudh 98, 
Ref. (Raza, J.) MUSTAFA IIUSSAIN v. MT, SaIDUL 
NISAN. 3 O.W.N. (Sup ) 282= 99 I.C. 255 = 

A.I.R. 1927 Oudii 66. 

-Finding of fact though erroneous is not appeala¬ 
ble. 24 O.C. 221, Foil. (Raza, J.) LaCHHMI SINGH 
V. MT. BJJAIRAJ KUER. 98 I. C. 1035 (Oudh). 

-—Finding of fact even grossly erroneous cannoc be 

interfered with. 17 I.A. 122, Foil. ( Stuart, C.J. and 
Gukaran Nath Misra , J.) PRAG NaRAIN v. KALI 
CHARAN. 98 I.C. 1072 = 3 O.W.N. 299. 

-Even a finding of fact which is altogether erro¬ 
neous will not be disturbed in second appeal. (Rarne- 
sam , /.) KRISHNAMACHARLU v. S. VlJAYASARATHY. 
88 I.C. 646 = 22 M.L.W. 73=1925 M.W.N. 117 = 

A.I.R. 1925 Mad. 823 = 48 M.L.J. 467. 

--Finding of fact based on mistake of fact is not 

binding. (Ryves and Gokul Prasad , //.) HaBIB KHAN 

v. Fida Husain. 71 I.C. 1017 = 

4 L E A. Rev. 138 = A.I.R. 1924 All. 270. 

—S. 100—Question or finding of fact—Mistake or 
error—Grounds for interference. 


C. P. CODE, (1908), S. 100—Question or finding of 
fact—Mistake or error—Misdirection. 

—S. 100—Question or finding of fact—Mistake or 
error—Legal. 

-High Court can interfere with a finding of fact 

when it proceeds on an erroneous presumption of law. 

(Bkide, J.) Hem Sing v. Narain Singh. 

A.I.R. 1929 Lah. 772. 

-Lower Appellate Court’s conclusion on question 

of fact—It cannot be attacked in second appeal unless 
it is inference based on erroneous view of law. 24 Cal. 
825, Foil. ( Jackson , A.J.C.) LAXMAN SINGH v. BlN- 
raj. 117I.C. 283 = A.I.R. 1929 Nag. 110. 

-Finding of fact cannot be interfered with unless 

vitiated by error of law. (Kulwant Sahay and Mac- 
pherson, JJ ) HARLAL CHAUBEY v. RaMESHYVaR 
NARAYAN SiNgh. 7 Pat. 832 = 10 P.L.T. 36 = 

119 I.C. 894 = A.I.R. 1929 Pat. 28. 

--Result arrived at by the lower Appellate Court on 

a wrong interpretation of law cannot be accepted as a 
finding of fact. (Dalai, J.) RAMADHAR PaNDF. v. 
Amaraji. 117 I. C. 368 (Oudh), 

-A finding based upon an erroneous view of law is 

not binding in second appeal. (Broadway and Agha- 
Haidar, JJ.) HlRA SlNGH v. MT, MANGLAN. 

.9 Lah. 324=106 I.C. 877 = 29 P.L.R. 697 = 

A.I.R. 1928 Lah. 122. 

-A finding of fact should not be accepted by High 

Court if it is vitiated by errors of law, or misreading of 
the documentary evidence and based on inadmissible evi¬ 
dence. (Ashworth and Misra , //,) SlDHESHWAR v. 
Ganga SAGAR. 2 Luck. 172 = 96 I. C. 455 = 

6 O.W.N. 1227 = 13 O.L.J. 61 = 
A.I.R. 1926 Oudh 464, 

-Lower Court making vital mistake on simple 

question of law in arriving at finding—Finding can be 
disturbed. ( Devadoss, J.) DHANAMATHI AMMA v. 
JAYAKEERTHI NARAIN. 85 I. C. 958 = 

22 M.L.W. 352 = A.I.R. 1925 Mad. 973 

• 

-Error of law vitiating conclusions of facts should 

be interfered with. (Simpson, A, J. C.) DhaUNTAL 
Khan z/. Ram Lal Kalwar, 10 O.L J. 412 = 

75 I. C. 227 = A.I.R. 1924 Oudh 154. 

-Finding of fact inconsistent with facts accepted 

as established—Erroneous view of law—High Court will 
interfere. (Piggott and Walsh , JJ.) SABAL SlNGH 
v. Sauk Ram Singh. 671. C. 67 = 44 All, 602 = 

20 A.L.J. 473 = A.I.R. 1922 All. 188. 


-If it can be shown that the finding of the Court- 

below is so based on an erroneous proposition of law 
that if the proposition be corrected the finding disap¬ 
pears, then in that case it is no finding at all. A I. R. 
1927 P.C. 66, Foil. (Srivastava, J.) JANG BAHADUR 
Sing v. Kanhialal. ‘ 112 I.C. 166. 

-Misconception of law, pleadings and effect of evi¬ 
dence are grounds for interference. (Kinkhede, Offg. A , 
J.C.) MURARILAL v. BALKISAN. 95 I.C. 636 = 

A.I.R. 1926 Nag. 416. 

--Want of evidence or erroneous view of the law 

are the only grounds for interference. (Suhrawardy and 
Graham, JJ,) HARIRAM MAHATA v. MaHESH CHAN- 
DRA Mahata. 80 I.C.290 = A.I.R. 1925 Cal. 169. 

—--Interference not allowed when findings not wrong 

in law or without evidence. (Dawson Miller, C.J. and 
Afullich, /,) RAMSUNDER KUER v. SATRUHAN PRA- 
SAD CHAUDHARI, : ' ' ' '• ’ 75 I.C. 846 = 

' " A.I.R 1924 Pat. 591. 


•Mistake of law or want of evidence only will en¬ 
title setting aside, (Dawson Miller, C.J. and Mullick, 

J .) Ajiti Chaudhuri v. Janak Lal Chaudhury. 

L®* ' '* 751.0. 946 = 1923 P.H.C.C. 332= 

uh ’O :i ‘ A.I.R. 1924 Pat. 336. 


—S, 100—Question or finding of fact—Mistake or 
error—Misdirection. 

-Second appeal lies where a Court misdirects itself 

on a question of fact. (Addison, J.) UDEY SlNGH v. 
Hari Ram. 121 I.C. 730 = 12 L.L.J. 21 = 

A.I.R. 1930 Lah. 443, 

-Findings of fact not properly arrived at through 

errors of record and misconstruction of documents are 
not binding and so case should be remanded. ( Fazl 
Ali and Chatterji, JJ.) NlRMAL KUMAR v. SURJAN 

Dusadh. A.I.R. 1929 Pat. 433. 

--Finding of fact arrived at upon an erroneous con¬ 
jecture as to matters not on record can be interfered 
with in second appeal.) (Mukerjee, J.) ABDUL SADAM 

v. Gunendra Krishna Roy. 821. C. 974 = 

A.I.R. 1925 Cal, 452, 

-Unless it can be shown that the First Appellate 

Court has misdirected itself in point of law in dealing 
with the question of fact upon the evidence, there would 
be no ground for second appeal from its decision upon 
the question of fact, and for an appeal to the Privy 
Council from the judgment in second appeal of the 
High Court. (Lord Sumner.) MlD. ZaMINDARI CO. 
v. Uma Charan 74 I. C. 482 = 40 C. L. J. 16 = 
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DECENNIAL DIGEST, 1921—1930. 


C. P. CODE, (1908), S. 100—Question or finding of 
fact—Mistake or error—Misdirection. 


29 C. W.N. 131 = 21 A. L. J.723 = 
25 Bom. L. B. 1287 = 4 L. R. P. C. 184 = 

33 M. L. T. 291 = 


1923 M. W. N. 832 = 4 P. L. T. 627 = 
A. I. R. 1923 P. C. 187 = 45 M. L. J. 663 (P.C.). 
_g 100—Question or Finding of fact Mistake 

or error—Omission of evidence. 

-Even grossly wrong finding can’t be upset—Even 

mi*in evidence need not be mentioned by first Appellate 

Court. A.I.K. 1923 Nag. 107 ; 9 Cal. 309 ; 7 Al . 649. 
Diss. 2 N.L.R. 98; 29 Horn. 1; 14 Cal. /40; 17 Cal. 8/5, 
Foil.; 15 N. L. R. 97, Expl. {Hathfax, A. /- CO 
TUKAKAM V. CHINTAKAM. 92 I* O. 327- 

20 N. L. R. 17 = A. I. R. 1924 Nag. 91. 
—S. 100- Question or Finding of fact Mistake 


or error—Procedure. 

-Under the Code of Civil Procedure no second 

appeal will lie except on the grounds specified in S. 100. 
An erroneous finding of fact is a different thing from an 
error or defect in procedure and there is no jurisdiction 
to entertain a second appeal on the ground of an errone¬ 
ous finding of fact however gross or inexcusable the 
error may seem to be. 18 Cal. 23 (P. C.), Rel. on. 
( Lord Tom/ in.) MAHIPATI SURYARAO v. SECRE¬ 
TARY OF STATE. 117 I. C. 481 = 

1929 A. L. J. 702 = 33 C. W. N. 725 = 
31 Bom. L. R. 866 = 30 M. L. W. 9 = 
1929 M. W. N. 442 = 6 O. W. N. 503 = 
56 I. A. 223 = 52 Mad. 538 = 50 C. L. J. 30 = 
A. I. R. 1929 P. C. 152 = 67 M. L. J. 64 (P C.). 

-Where an appeal is decided ex parte by the 

lower Appellate Court the High Court has jurisdiction in 
second appeal to reverse the Appellate Court’s decree on 
the ground that he was wrong in proceeding to decide 
the appeal ex parte. (Shadi Lai, C. J. and Broadway , 
J.) IiAKBANS RAI v. LAKSHMA NAND. 

A. I. R. 1929 Lah. 294 = 117 I. C. 229 (Lab.) 

-There is no jurisdiction to entertain a second 

appeal on the ground of an erroneous finding of fact, 
however inexcusable the error may seem to be. Where 
there is no error or defect in procedure the finding of 
the first Appellate Court upon a question of fact is final 
if that Court had before it evidence proper for its con¬ 
sideration in support of the finding. (Baza, J.) MAN- 


zur Husain v. Vikalat Fatima. 

911. C. 1046 = 13 0. L. J. 176 = 
A. I. R. 1926 Oudh 257. 


-An erroneous finding of fact is different from an 

error in procedure. Where there is no error or defect in 
the procedure the finding of fact by the Court of First 
Appeal is final if that Court had before it evidence 
proper for its consideration in support of its finding. 
(Abdul Raoof and Harrison, JJ .) RUGGU MAL v. 

Sita Ram. 631. C. 575 (Lah.) 

—S. 100—Question or finding of fact—Nature of 
property. 

-Partnership—Question whether certain property 

is thrown into partnership assets is of fact. (Lord 
Chancellor.) JAFFAR ALI BHALOO v. STANDARD 

Bank of South Africa Ltd. 1071. C. 453 = 

47 C. L. J. 292 = 30 Bom. L. R. 762 = 

A. I. R. 1928 P.C. 135. 

-The issue on the point of the customary power 

of the Kamins to alienate abadi sites covers the question 
whether the village is a town or village, and can be 
agitated in second appeal. A. I. R. 1921 Lah. 121, 
Foil. (< Coldstream , /.) PlARA SlNGH v. JAWAHAR 

Singh. 1121. C. 402=10 L. L. J 360. 

-Record of rights—Permanent Settlement of 1793 

—Question if lands are included in Permanent Settle- 


C. P. CODE, (1908), S. 100 —Question or finding of 
fact—Notice. 

ment is one of fact. 30 Cal. 291 Foil, (buhrawardy and 
Cammiade , //.) MAYEUDDI v. MD. RAZZAB ALI. 

100 I. C. 607 = A. I. R. 1927 Cal. 457. 

-Whether a place is a town or a village is a ques¬ 
tion of fact. (Case Law referred.) (Addison, /.) 

Karam Chand v. Karam Singh. 94 I. C. 127 = 

8 L. L. J. 66 = 27 P. L. R. 73 = 

A. I. R* 1926 Lah. 542. 

-Finding as to character of a property is one of 

fact. (Moti Sagar, J.) BALBIR SlNGH v. GOVIND. 

79 I. C. 543 = A. I. R. 1923 Lah. 532. 

-Punjab Pre-emption Act—Whether a place is a 

town is a question of fact. It is to be decided upon the 
evidence and the particular circumstances of each case. 

It is not necessary that a custom prevailing in the town 
should apply to the mohallas or suburbs. (Abdul Raoof , 

/.) DIVVAN CHAND V. NIZAMDIN. 

75 I. C. 610 = A. I. R. 1923 Lah. 443. 

-A finding that a certain Dharmsala is private 

property is a finding of fact. (Wilberforce and Abdul 
Oadir J J.) SADHUDAS v. MUSHTAQ SHAH. 

3 L. L. J. 514 = A. I. R. 1921 Lah. 343. 

—S. 100 —Question or finding of fact—Nature of 
transaction. 

-Where once a mortgage is admitted whether 

there is a subsequent sale or not is a question of fact, 
and that being so, the decision of the lower Appellate 
Court is final. A. I. R. 1923 P. C. 187, Rel. on and 
A. I. R. 1924 Lah. 444, Affir. (Sir Benode Milter.) 
Walli Mohammad r. Mohammad Baksh. 

122 I. C. 316 = 1930 A. L. J. 292= 

32 Bom. L. R. 380 = 31 P. L. R. 145 = 

31 M. L. W. 321 = 11 Lah. 199 = 57 I. A. 86 = 
A. I. R. 1930 P. C. 91 = 59 M. L. J. 53 (P.C.). 

-The finding that the parties intended and effect¬ 
ed a sale and not a mortgage by way of conditional sale 
is a finding of fact. A. I. R. 1924 Lah. 221, Rel. on. 
(Addison. J.) MD. SHAH v. JlWAN SHAH. 

119 I. C. 767 = 11 L. L. J. 151 = 
A. I. R. 1929 Lah. 530. 

-Particular transaction is mortgage or sale is a 

question of fact. 104 P. L. R. 1908 ; 120 P. L. R. 
1916; and A. I. R. 1924 Lah. 260, Foil. (Abdul 
Raoof , /.) Pal Singh v. Ganga Singh. 

92 I. C. 42 = 26 P. L. R. 799. 

-Question as to whether a transaction amounts to 

mortgage by conditional sale or to an absolute sale is 
not a pure question of fact. ( Wallace , /.) GaNESH 

Mudaliar V. GnanaSikhamani. 841. C. 605= 

20M.L.W. 338 = 
35 M. L. T. 87= 1924 M. W. N. 643 = 
A. I. R. 1925 Mad. 37 = 47 M. L. J. 386. 

—S. 100—Question or finding of fact—Negligence. 

- Evidince Act, S. 65 (c) — Question of sufficient 

reason for non-prcduction required under S. 65 (c) is 
question of fact. (Sulai man and Kendall , J J.) Gaya 
PRASAD V. JASWANT Rai. A. I. R. 1930 All. 550. 

-Suit for profits against Lambardar—Misconduct 

or negligence by Lambardar—Question is not purely 
one of fact—Agra Tenancy Act, S. 164. (Ryves and 
Gokul Prasad , //.) C HATTER JI K UN WAR v. GANGA 

Singh. 601. C. 643 = 43 All. 29= 

A. I. R. 1921 All. 314. 

—S. 100—Question or finding of fact—Notice. 

-Question whether purchaser had notice of a 

charge on the property purchased is one of fact and 
binding on High Court in second appeal. (Warir 
Hasan and Misra , //.) RAZIA BEGAM v. ISHRAT 

VL 117 I 0. 405=6 O. W. N. 493= 

A. I. R 1929 Oudh 316. 
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C. P. CODE, (1908), S. 100—Question or fiuding of i C. P. CODE, (1908), S. 100—Question or finding of 
fact—Notice. i fact—Representation. 


Genuineness of an agreement or a party’s having 
notice thereof is a question of fact. (Raza, J.) 

Manzur Husain v. Vikalat Fatima. 

911. C. 1016= 13 O. L. J. 176 = 
A I. R. 1926 Oudh 257. 

—S. 100—Question or finding of fact—Novatio. 

Contract Act, S. 62—Creditor instead of actually 
being paid, taking renewed pronote receiving some 
consideration as increased interest—Old debt is not paid 
off—Whether new is substituted in place of old is a 
question of fact. (B. B. Ghose and Panton , //.) 

Kshetra Nath Sikdhar z/. Hursukdas Balkis- 
SENDAS. 102 I. C. 871 = 45 C. L. J. 233 = 

31 C. W. N. 703 = A. I. R. 1927 Cal. 538. 
—S. 100—Question or finding of fact—Omission- 
Judgment, whether vitiated. 

-Where certain evidence was not relied upon 
before the lower Appellate Court and the same was not 
considered in arriving at the conclusion, held, that such 
omission did not vitiate the judgment. (Hilton and 
Broadway , //.) BAHAWAL-UD DIN v. GHULAM 

Ki I am - ^ 11 Lah. L. J. 381. 

—S. 100—Question or finding of fact—Ownership. 

1 he question as to who is the owner of a parti¬ 
cular site is one of fact. (Pridcaux, A. J. C.) ALLI 

Saheb V. Yasin Khan. 113 I. c. 886 (Nag.). 

-The question whether a particular site belonged 

to a private individual or to the Mahomedan public is a 
question of fact, and the lower appellate Court’s finding 
on it cannot be questioned by High Court. 39 Mad. 304, 
Rel. on. (Prideau. v, A. J. C .) ALLI SAHEB v. YaSIN 

Khan - 113 1. C. 886 (Nag.). 

—The question as to ownership is a question of fact 
which must be decided upon the evidence adduced. 
(Phillips and Venkatasubba Rao , //.) ASHTAMOOR- 
THI NAMBUDRIPAD v. RAMA MUDALI 

96 I. C. 915 = A. I. R. 1926 Mad. 1052. 
Findings as to who is owner and nature of 
defendant’s possession are one of fact. (Leslie Jotics 
and Moti Sugar , //.) ABDULLA v. FATEH MUHAM¬ 
MAD. 62 I. C. 809 = A. I. R. 1921 Lah. 117. 

—S. 100—Question or finding of fact—Possession. 

-Where defendant does not allege dispossession 

but that plaintiff had never been in possession, and 
plaintiff proves obtaining possession under a deed of 
birt, the finding that it must be presumed that the plain¬ 
tiff has continued in possession ever since, cannot be 
disturbed in second appeal. (Heave, A. J. C.) SUB- 
DHUN PANDE v. MAHESH PRASAD. 

811. C. 588= A. I. R. 1925 Oudh 170. 

-The finding of the lower appellate Court that a 

mortgagee has never been in actual possession of the 
land, being one of fact cannot be contested in second 
appeal. (Abdul Raoof and MartiTieau. JJ.) NAkAIN 

Das v. Janat Bibi. 67 I. C. 152 (Lah.). 

—S. 100—Question or finding of fact—Proof. 

-—Whether alleged mortgage is not proved is a 
finding of fact. (Raza, J.) MAHADEO Lal v 
Pirthipal Singh. 961. C. 253= 

A. I. R. 1926 Oudh 546. 

j-Where the lower appellate Court came to a find¬ 

ing of fact that there was no evidence which had been 
produced in the case by the plaintiff sufficient to justify 
him in shifting the burden of proof on to the other 
side, the finding of fact arrived at cannot be disturbed 
in second appeal. (Ashworth and Gokaran Hath Misra 

//.) Indarpal Singh v. Kalloo. 

^ 921. C. 670 (Oudh). 

Question of law and of fact are sometimes diffi- 
cult to disentangle, but the question whether a fact has 


been proved, when evidence for and against has been 
properly admitted is necessarily a pure question of fact. 
(Dalai, J.C.) JAGANNATH PERSHAD v. BECHU 

27 O. C. 89 = 11 O. L. J. 77 = 
j 5 L. R. Oudh 78 = 80 I. C. 327 = 

I A. I. R. 1924 Oudh 349. 

—S. 100—Question or finding of fact—Proof- 
Special custom. 

- Held, that the question whether by custom the 

under-raiyat’s rights pass by inheritance is one of fact 
for purposes of second appeai. (James and Chatterji, 

//.) Mu chi Ram Bagat v. Bhala Ram Bhumji. ’ 

o ^ IIP. L. T. 539. 

—S. 100—Question or finding of fact—Reasonable- 
or probable cause. 

-Suit for damages for malicious prosecution— 

Whether there was reasonable and probable cause is 
question of fact—If lower Courts after judicially con- 
; sidering evidence find against plaintiff, High Court 
| cannot disturb finding nor can it certify case for Letters 
Patent Appeal—Letters Patent (Allahabad) Cl. 10. 
A. I. R. 1926 P. C. 46, Ref.; A. I. k. 1928 All. 337 : 

| (1889) A. W. N. 189; 11 A. L. J. 125, Dist. (Boys, A) 

! Sita Ram v. Thakijr Prasad. 1171 . c. 619 = 

_ .. A. I. R. 1929 All. 429. 

-1 he finding as to absence of reasonable care and 

: good faith is a finding of fact. (Kitikhede, A. J C) 

! MOHMAD SUJAT z/. Mt. CHANDBI. 

97 L C. 988 = A. I. R. 1927 Nag. 41. 

j Suit for damages for malicious prosecution_ 

Plaintiff’s innocence and defendant’s having no reason¬ 
able cause for complaint is a question of fact and cannot 
be questioned in second appeal. (Ashworth, A. J c \ 
Atma Ram v. Shambhu Din. 

M .. . . c 91 I- C. 112 (Oudh). 

--Malicious prosecution—Suit for—Absence of 

reasonable or probable cause for prosecution is question 

of tact—Tort. 25 Bom. 332 and 28 Cal. 591, Foil. 

( Dalai , Ag. J. C .) MaHADEO PRASAD v. CHUNNr 

LaL - 86 I. C. 596 = 12 O. L. J. 88 = 

2 0. W. N. 62 = 28 O.C. 387 = 

A. I. R. 1925 Oudh 35& 

- Finding on insufficient grounds. 

A finding of fact that a deed is admissible, arrived 

at by the Appellate Court without sufficient grounds 
being shown, is subject to second appeal, if it has pre 
judiced the trial of the appeal. (Piggott and Kanha.ya 

Lal* JJ-) Lokman Das v. Gang a Sahai. 

60 I. C. 96 (All.) 
10 °-Q uestion or finding of fact—Rent, rate 

——The question generally, whether the tenant has 
held at a uniform rate of rent for more than 20 years or 
back to the time of the Permanent Settlement, is a 
question of fact and not a question of law. A.I.R. 1925 
Cal. 632, Appl. (Suhrawardy and Duval //) 

Dukha Mia v. Jagdish Nath Roy. ' 

_ „ A 564 = A. I. R. 1926 Cal. 359. 

~~~ d. 1 . Act, S. 50— Proof of uniform rent for 
20 years is a question of fact. (Suhrawardy and 
Cuming, /J.) ALIMUDD1N MOLLAH V. KARIM BUX 

86 I. C. 316 = 29 C. W. N. 600 = 

q inn n 4 3. C L J ' 136 = A L E ‘ 1925 Cal - 632 - 

—S. 100-Question or finding of fact—Bepresent- 

ation. 

—Whether tenancy was properly represented is a 

question of fact. (Witter, J,) Naresh Chandra * 
Hayder Sheikh. 49 C. L. J 83 = 

wk U ? f C ; 180=A J B * 1929 Cal. 28 

-Whether one heir of deceased tenant represents 
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C. P. CODE, (1908), S. 100 —Question or finding of 

fact—Representation. 

whole tenancy—Question is one of fact. ( Chakravarti , 

I } SU KM AN SHAIK v. NAFAR CHANDKA PAL. 

y,) 911. C. 748 = A. I. R. 1926 Cal. 517. 

_Whether a person by any representation or by con- 

duct amounting to representation induced another to do 
a certain act is a question of fact and the finding moat 
be accented in second appeal {Vcnkatasubba Kao . J.) 

= Batcha Sahib arunachellam 
S, 1925 M. W. N. 596 = 90 I. C. 875 = 

A. I. R. 1926 Mad. 39 = 49 M. L. J, o96. 

_Finding as to representation—Must be accepted 

in second appeal. (.Ncwbould and Panton , //.) 

SUKHADAMOYI DASI re ATUL CHANDRA ROY. 

68 I. C. 203 = A. I. R. 1923 Cal. 165. 

_Whether particular misrepresentation affected 

one’s mind or not is question of fact Contract Act, 
S. 19. (Sadasiva Aiyar and Spencer , //.) RAGHAVA 

Mannadiar v. Sivasankara Menon. 

62 I.C. 764 = 13 M. L. W. 525 = 

1921 M. W. N. 340 = 
A. I. R. 1921 Mad. 198. 
—S. 100—Question or finding of fact-Right over 
property. 

--A finding that two houses have a common entrance 

from the street is a finding of fact not liable to be dis¬ 
turbed in second appeal. {Moti Sagar and Martincau , 

// ) Buta Ram v. Harbhagwan, 6 L. L.J. 284 = 

A. I. R. 1925 Lah. 257. 

—S. 100 —Question or finding of fact—Status. 

-Question whether grant was made to one not 

holding kudivaram—Decision necessary to see whether 
civil suit lies—Question being purely of fact cannot be 
re-agitated in second appeal or revision. 20 C.L.J. 213, 
Rel. on,: 40 All. 674 ; 41 All. 602 and A.I.R. 3926 P.C. 
142. Di'st. ( Wallace , /.) KlSHEN PRASAD BAHADUR 
?/. KOTTAKOTA Dalayya. 1161.0.133 = 

A.I.R 1929 Mad. 259. 

_The finding of the first Court of appeal on the 

question of the plaintiff’s status is a finding of fact 
which cannot be attacked in second appeal. A.I.R. 1923 
Lah. 626, Foil. ( Addison , J> BHOLU v. SANT S.ARAN 
S IN GH. 109 I. C. 458 = 29 P. L. R 162. 

_Question whether a certain person is a hereditary 

and exclusive joshi of a village is a question of fact. 

(Pr idea nr A.J.C.) N.ATHU BOWA v. PaNDURANG. 

107 I. C. 911 = A. I. R. 1928 Nag. 150. 

_Whether certain persons are representatives is a 

question of fact. {B.B. Chose and Graham , //.) MT. 

Sushilasundari v. Tara Chandra. 

971. C. 489 = A. I.R. 1927 Cal. 81. 

-Whether certain persons acted as heirs or ad¬ 
ministrators in contracting a certain debt, is a question 
of fact. (Contts-Trotter*C . J. and Karnes,im* /.) A. P. 
R. K. R. V. VELLAYAN CHETTI v. Vf.nugopal 
Chetti 24 M. L. W. 842 = 97 I. C. 670 = 

A. I. R. 1927 Mad. 185. 

-It is a question of fact whether or not a caste 

was split up. ( Macleod , C. J. and Coyajre , /.) FUL- 
CHAND v. HARILAL. 50 Bom. 124 = 

27 Bom. L. R. 1503 = 92 I. C. 549 = 

A. I. R. 1926 Bom 69. 

-Question of status of a party is one of fact. (129 

P. L. R. 1912, Ref.) (Campbell and Moti Sagar , JJ.) 
Dal Singh v- Pluiman. 801.0.264 = 

A. I. R. 1923 Lah. 626. 

-The conclusion that the plaintiff was a full 

owner and not merely a dohlidar is clearly a finding of 
fact and cannot be impugned in second appeal. {Moti 
Sagar , /.) CHH1TRU v. CHHAJJU 

A. I. R. 1923 Lah. 611. 


C. P. CODE, (1908), S. 100 —Question or finding of 

fact—Miscellaneous. 

•It is not necessary for a Court of first appeal to 


refer in detail to every piece of evidence on the record. 
So long as its judgment leaves no doubt that all the 
available evidence has been given due weight to, its 
findings on quest : ons of fact cannot be attacked in 
second appeal. Whether or not there has been a 
separation of a joint Hindu family is a question of fact. 
( Broadway a nd Abdul Raoof , JJ .) NATHUS H a H v. 

Haveli Shah. 65 I. C. 475= 16 P. W. R. 1922- 

A. I. R. 1922 Lah. 140. 

•Question whether persons form members of 

• ■ e • i • _ _«•! IT'mrln T otv_ 


Hindu joint family, is question of fact -Hindu Law- 
Joint family. {Wilberforce and Abdul Qadir , JJ.') 

Mr. Maya Wanti v. Ishar Singh. 

67 I. C. 789=3 L. L. J. 552 = 

A. I. R. 1921 Lah. 267. 

_g 100 —Question or finding of fact—Tender. 

-Finding as to tender being duly made cannot be 

contested. (Scott-Smith* J .) DaLIP SiNGH v. ISHAR. 

7 L. L. J. 11 = 86 I.C. 250 = 
A.I.R 1925 Lah. 353. 

_S. 100 —Question or finding of fact—Wakf. 

-Whether particular property is wakf and is dedi¬ 
cated to public or charitable user is question of fact. 
When no error of law is shown to have been committed 
by the lower appellate Court its finding cannot be set 
aside in second appeal. IP. R. 1919 and 38 P. R. 
1913, Rel. on. {Teh Chand and Agha Haidar , JJ.) 

Sant Singh v. B. Rallia Ram. 31P. L. R. 372= 

A. I. R. 1930 Lah. 744. 

- S. 100—Question or finding of fact—Will. 

-A finding of fact at which a lower Appellate 

Court arrived is binding on the High Court. The Privy 
Council decision to the effect that a party setting up a 
nuncupative will should be required to prove “ with 
precision the words on which he relies with every 
circumstance of time and place” must be read subject to 
their own subsequent decisions requiring a strict inter¬ 
pretation of the provisions precluding a second appeal 
to the High Court in this country on a question of fact. 

5 N. L. R. 85, referred to. {Halii fax. A. J. C.) 
Bhawaniram v. Dammar Singh. 66 1.0.413= 

5 N. L. J. 183 = A. I. R. 1922 Nag.*46. 

—S. 100—Question or finding of fact—Miscel¬ 
laneous. . . 

_Existence of antecedent debt is question of fact 

and cannot be disturbed in second appeal. ( Simpson , 

A fC.) Bh.agavati Prasad v. Lall Bahadur. 

90 I. C. 404 = A. I. R. 1926 Oudh 33. 

-Whether properties are sufficiently specified, is a 

question of fact. (Chatter]ee ana Cuming , JJf) 

Nripendra Nath Bhowmick v. Basant Kumar 
LaHIRI. 89 I. C. 207 = 29 C. W. N. 861 = 

A. I. R. 1925 Cal. 1195. 

-Finding capable of being interpreted both as 

finding of fact and of law—Untenability as finding of 
law—High Court is not bound to treat it as finding of 
fact. ( Mukerjee* J.) UMARAM GOGOl v. PURUK 
ChaND Osaval. 851. 0. 640 = 

A. I. R. 1925 Cal. 99S. 

-The finding that at the time of the sale' the 

vendees were the only reversioners of the vendors then 
living, so that the plaintiff, the son of one vendor, if 
born after the sale would have no locus standi was held 
to be one of fact. {Martitteau and Harrison , //.) 

Ratna v . Sawan Singh. * 6 L. L. J 666= 

A. I. R. 1925 Lah. 276. 

■ ■—Presenting for registration . 

Presentation is a question of fact requiring no forma¬ 
lity. {Walsh* A . C. J. and Ryves , /.) YaSIN BlBI v. 
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€. P. CODE, (1908), S. 100—Question or finding of 
fact—Miscellaneous. 


C. P. CODE (1908), S. 100—Second appeal. 

I KRISHNA v. Saheb Bakhsh. 3 O. W. N. 937 = 


Syed Munawar Husain. 92 I. C. 345 = 

46 All. 743 =22 A. L. J. 700 = 
5 L. R. A. Civ. 524 = A. I. R. 1924 All. 799. 

-Whether lands were excluded in calculating peish- 

cush is question of fact. ( Ayling a nd Odgers, JJ.) T. 

Varahaliah v. Venkata Surya Narayana. 

751. C. 465 = 18 M. L. W. 324 = 
1923 M. W. N. 732 = A. I. R. 1924 Mad. 117. 

-Inference as to plea not raised in the case is not 

a finding of fact ; but a mere opinion. ( Gokul Prasad 
and Sulaiman, JJ.) Ra.M N.AIN v. DeOKI MiSIR. 

69 I. C. 912= 20 A. L. J. 756 = 
A. I. R. 1923 All. 75. 

-Mahomedan Law—Whether an illness constitu¬ 
tes marz-ul-maut is primarily a question of fact. But 
it may sometimes be a mixed question of law and fact 
for instance, where the question arises whether the facts 
found as to the physical condition of the deceased at the 
date of execution of the deed constitute the essential 
elements of marz-ul-maut as formulated by Mahomedan 
Jurists. (Mookerjee and Buckland, JJ) BlBI JlNJIRA 

Khatun v. Mohammad Fakirulmh Mia. 

67 I. C. 77=49 Cal. 477 = 26 C. W. N. 749 = 
34 C L. J. 444 = A. I. R. 1922 Cal. 429. 
^S. 100—Question of law. 

-Whether a transfer of occupancy right is a sale 

within the meaning of the term as used in the Punjab 
Pre-emption Act is a question of law. A. I. R. 1928 
Lah. 667 and 930, Dist. ( Bhide, /.) ALI AKBAR 
Shah v. Ghogar Shah. 120 I. C. 683 = 

31 P. L. R. 338 = A. I. R. 1930 Lah. 141. 

-Whether, on certain admitted facts, certain 

person is agent or not is question of law. ( Su/ira- 
■wardyand Patterson, JJ.) BENGAL NAGPUR RAILWAY 

Company v. Moolji Sicka and Co. 

52 C. L, J. 235. 

-A new point of law may be raised for the first 

time in second appeal. (S. K. Ghose , J ) MOHIT 
Krishna v. Pranab Chandra. 52 C. L. J. 68 = 

A. I. R. 1930 Cal. 616. 

-Where no question of any custom was involved 

and the decision of the case depended on the proper 
application of the judicial authorities cited before the 
•Courts, the question was therefore a question of law 
and not a question of custom and so a second appeal 
was competent (Zafar Ali and Jai Lal,JJ.) Pir 

Mal v. Teja Singh. 117 I. C. 380 = 

11 L. L. J. 110 = 10 Lah. 868 = 
31 P. L. R. 93 = A. I. R. 1929 Lah. 426. 

-Where the facts are all admitted and the only 

question is what consequence would flow from them, 
the plea of estoppel is one of pure law and can be taken 
in appeal, though not taken in trial Court. A. I. R. 
1925 Nag. 77 and A. I. R. 1927 Lah. 802, Dist. 
c Harrison, J.) MUKUND LAL v. MT. LORINDl Bai. 

110 I. C. 190 (Lah). 

-The proposition that a point of law can always 

be taken in second appeal is limited to cases where the 
point of law does not require a finding of fact to support 
it. (Mullick Ag. C.J. and Jwala Prasad, J.) SUKUL 

Lakhpat Ram v. Raghu Koeri. 8 P. L. T. 850 = 

105 I. C. 33 = A. I. R. 1928 Pat. 109. 
-'The question whether son was effectively re¬ 
presented in a former suit is really a question of law 
and not one of fact. ( Ramesam, J.) IC. TATAYYA v. 
K. RAGHAVAYYA. , 38 M. L. T. 107 = 

99 I. C. 539 = A. I. R. 1927 Mad. 406. 

•—Whether a j tenant is entitled to occupy land 
appurtenant to his house is not ,a pure question of law. 
{Stuart, C. J. and Gokaran Nath Misra, J.) RAJ- I 


98 I. C. 1044=8 L. R. A. Rev. 20 = 

A. I. R. 1927 Oudh 37. 

- —Quaere : Whether questions determining status of 

tenure-holders are themselves question of law. ( Dawson - 
Miller, C. J. Mullick Das, Kulwaut Sahay and Jwala 
Prasad, JJ.) BALUNKI ROUT t'. SiR KUNjA BEHARI 
Deb. 6 Pat. 698 = 105 I.C. 633 = 9 P. L. T. 72 = 

A. I. R. 1927 Pat. 209 (F. B.). 

-The conclusion that a certain process was not 

scientific involves a question of law. ( Kinkhede , A.J.C.) 

Sheikh Shahabuddin v. Vilayat alikhan. 

95 I. C. 614 = A. I. R. 1926 Nag. 435. 

-Omission by judgment-debtor to certify payment 

under O. 21, R. 2 is not always a pure question of law. 
{Kinkhede, A.J.C.) RAGHUBARPRaSaD v. SATTOO. 

89 I. C. 1009 = A.I.R. 1926 Nag. 164. 
“" 7 —■—The question as to a stipulation being penal 
within S. 74 of the Contract Act is a question of law. 

( Jackson, J.) RAJAGOPALA PADAYACHI v. VARADA- 
KAJU PADAYACHI. 82 I. C. 751 = 47 M. L. J. 605 = 

1924 M. W. N. 861 = 
A. I. R. 1925 Mad. 84. 

-Whether a previous decree can be rectified by a 

subsequent suit is a substantial question of law. (Sander¬ 
son, C.J. and B.B. Ghose , J.) BEP1N KRISHNA ROY 

*. Pryiabarata Bose. 71 i.c. 371 = 

A.I.R. 1923 Cal. 387. 

-Question of the award of future interest is dis¬ 
cretionary with the Court and is not a pure question of 
law. 52P.L.R. I9l5, Foil. (Moti Sagar, J.) Agha 
Muhammad v. Jodh Singh. 77 I.c. 416= 

A.I.R. 1923 Lah 513. 

-Whether a word is used in a restricted sense is a 

point of law. ( Macleod, C. J. and Shah, J .) East 
Indian Railway Co v. Daya Bhai Vanmalidas. 

67 I.C. 852 = 47 Bom. 18 = 24 Bom. L.R. 416 = 

A.I.R. 1922 Bom. 416. 

New point of law requiring evidence cannot be 
allowed in second appeal. A deed of gift to be valid 
must be accepted by the doneej but nowhere was it 
suggested in the Court below that the deed was invalid, 
because it had not been accepted. 

Held, it is not competent in second appeal therefore 
for the appellants to urge the invalidity of the gift on 
the ground of non-acceptance. (Macleod, C.J. and 
Shah , J.) TRIKAM LAL v. NaGENDAS JETH LAL. 

A. I. R. 1922 Bom. 148. 

-Questions of law and of fact are sometimes diffi¬ 
cult to disentangle. The proper legal effect of a proved 
fact is essentially a question of law, so also is the ques¬ 
tion of admissibility of evidence and the question 
whether any evidence has been offered on one side or 
the other. (IVazir Hasan, A.J.C.) GHULAM SARWAR 

Khan v. Mohammad Ali Khan. 65 I.C. 398 = 

8 O.L.J. 609 = A.I.R. 1922 Oudh 98. 

-—Whether certain place is a town or village is a 

question of law. A very important test to determine 
whether a place is a town or village is the presence or 
absence of a substantial bazar and the avocations of the 
majority of the inhabitants. (Le Rossignol J) 
MANSA Ram v. Joti. 62 I C 808 = 


„ ^ ^ , A.I.R. 1921 Lah. 121. 

—S. 100—Religious endowment. 

-Existence of wakf is a question of fact. (Marti- 

neau, J.) ALI MUHAMMAD KHAN v. ALI AKBAR 

khan. 69 I.C. 415 = A.I.R. 1924 Lah. 382. 

—S. 100—Second appeal. 

—-—Where a plaint presented to the first class Sub¬ 
ordinate Judge was returned for presentation to the 
proper court and on appeal the District Judge affirmed 
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c. P. CODE, (1908), s, 100 -Second appeal. 

the order, held, that a second appeal was not maintain- 1 
able against the appellate order. r\ 78 . 

!^Lo^r K °appe A lWe A Court setting aside preliminary 

f ”7'',s sr iMKsara* «“*. 

M " l.K. «» DW. <1> 

L,,. K„» 

-Disposal of an appeal while , a P“ r . ty *** 

a defect covered by (c). 2 L ' a^Sinth ’ 

Appr. {Addison, /.) NATHO m AMKAO S'NGH 

F 117 I C 665 = 10 L.L. J. 497 - 30 P.LR. 10 
117 ’ A.I.R. 1929 Lah. 119. 

_Where a plaint war. headed “Suit valued at 

Ps. 86 for enforcing an award” and ad valorem Court- 

fees had been paid accordingly, though at the conclu- 

sion of the plaint there was a prayer that the award 

may be ordered to be filed, but the prayer further asked 

that a decree be passed in accordance with its terms*. 

Held, that there was a suit for the enforcement ot 

the award and not an application to file an award 

before the trial Judge and that a second appeal did 

therefore lie. 7 Bur. L. T. 279. Ref. (WJ 
Gunnu Meah v. A. Rahman. 7 Rang. 13b 

117 I.C. 574 = A.I.R. 1929 Rang. 166 . 

__An application for the ascertainment of the 

mesne profits is neither an application for execution 
of the decree, nor is it an application which is required 
by law to be made by the plaintiff as a condition prece¬ 
dent to the ascertainment of the mesne profits. In so 
far as the Court declines to ascertain the mesne profits 
and holds that the plaintiff’s claim is beyond time under 
Art. 181 it is the formal expression of an adjudication 
conclusively determining the rights of the parties with 
regard to a matter in controversy in the suit within the 
meaning of S. 2, cl. (2), C. P. Code. In such a case 
the decision of the lower Court operates as a decision 
and, therefore, a second appeal lies. ( Patkar and 
Baker JJ.) SHANKER V. GaNGARAM. 

52 Bom. 360 = 30 Bom.L.R. 503=109 I.C. 734 = 

A.I.R. 1928 Bom. 236. 

_Finding of fact based partly on evidence which 

was legally inadmissible can be assailed in second ap¬ 
peal A.I.R. 1921 Lah. 119, Foil. {Tek Chand , /.) 
Hakim ali v. Amrik Singh. 108 I.C. 264. 

1-Bengal Tenancy Act, S. 153--Fraud not esta¬ 

blished but only alleged—No second appeal lies unless 
fraud is established. ( Page and Graham , //.) AS- 

wini Kumar Dutta v. Raj Kumar. 

1031.C. 705 = 54 Cal. 1050 = A.I.R. 1927 Cal. 845. 

_-The question whether there was suppression of 

sale processes can only be raised under S. 47, and there¬ 
fore a second appeal lies. {Suhrawardy and Page , JJ.) 

Rampada Nag v. Kanai Rai. 44C.LJ. 167= 

98 I.C. 206 = A.I.R. 1926 Cal. 1219. 

_An order on petition of appeal was as under: 

“The appeal being time-barred is not admitted.” 

Held, that the appeal should be held as dismissed 
and the order is appealable as a decree. {B. B. Ghose 
and Ckakravarti, //.) ADARPRIYA CHOUDHRANI 
V. RAMPROTAP AGarwalla. 44 C.L.J. 44 = 

30 C.W.N. 926 = 98 I.C. 749 = 
A.I.R. 1926 Cal. 1105. 
-Decision that a particular question is not in dis¬ 
pute cannot be attacked in second appeal—Proper pro¬ 
cedure is review, or the pleader should bring it to the 
notice of the Court. (Cuming and B. B. Ghose, JJ.) 

Shamsuddin Biswas v. Molannessa Bibi. 

95 I.C. 300 = A.I.R. 1926 Cal. 941. 

-No second appeal lies to the High Court from a 


C. P. CODE, (1908), S. 100 —Second appeal. 

decision of the District Judge under S. 16 of the Act 
(Bom. Act VI of 1888) 16 Bom. 408 Over-ruled. 

( Macleod, C.J., Pratt and Crump, JJ.) AMARSANGJ1 
DUNGARJI DEEPSANGJI RAVABHAI. 

49 Bom. 442= 2T Bom. L.R. 345 = 87 I.C. 588- 

A.I.R. 1925 Bom. 241 (P.B.) 

-Where a Court not competent to entertain and 

decide an appeal does so, the decision of that Court is 
clearly contrary to law and a second appeal lies from 
the decree of that Court. {Tapp, J.) BUDH SINGH 

V. BUDH Singh. f 21 I C * 722 ; 

_If the lower appellate Court entertains an appeal 

which it has no jurisdiction to do an appeal will lie 
from the decree of that court. 20 C.W.N. 967 and 45 
Cal. 926, Foil. {Suhrawardy and Chotzner, JJ.} 
Waiudi Pramanik v. Mahomed Balai Morul. 

85 I. C. 576= 30 C. W. N. 63 = 
A.I.R. 1925 Cal. 1032. 

_When a case is decided ex parte the remedy open 

to the party affected by the decision is threefold; first 
he may apply for restoration of the case; secondly, he 
may apply for a review of judgment, and thirdly, he 
may appeal from the decree. Even though other reme¬ 
dies are available against an ex parte decision to the 
aggrieved party second appeal can te preferred against 
that decision under S. 100 (2). (Suhrawardy and 

Chotzner, JJ.) KALI PRASANNO CHAKRAVARTY*. 

Najabulla Jamadar. aIE 19 g X c c ^ 

_Where, in defence to a suit for rent, it is pleaded 

by the tenant that the rent claimed by a landlord in 
respect of fruit trees is not payable, the question is one 
relating to the amount of rent payable and second 
appeal is allowable. {Dawson Miller , C.J. and Mu/lick, 

i J Rameshwar Singh v. Shf.ikh Wazal Haque. 

78 I.C. 463 = A.I.R. 1925 Pat. 294. 

__If the parties disputing the sale are parties to the 

suit they approach the Court under S. 47 which decides 
the forum. The Court then proceeds according to its 
statutory powers. It may exercise its inherent jurisdiction 
under S. l5l, or it may exercise its power under O. 

21, R. 90. There is no second appeal when a Court 
approached under S. 47 acts under O. 21, R. 90. But 
when it is so approached and exercises its inherent 
power under S. 151 there is a second appeal. {Jackson, 

/) akshia Pillai V. Govindrajulu Chetti. 

J ' 84 I.C. 975 = 1924 M.W.N. 842= 

A.I.R. 1924 Mad. 778 = 47 M.L.J. 549. 

-Companies Act (VII of 1913), S. 38-Question 

of title need not be decided but if decided appeal will 
lie. {Walsh and Wallace, JJ .) UNION INDIAN 

Sugar Mills Co., Ltd. v. Jaibeo. 651.0.291- 

44 All. 151 =19 A.L.J. 937 = 

A IR. 1922 All. 258. 

-A second appeal will not lie in an execution 

matter, if a second appeal would not have laid in the 
suit itse'f. {Piggot and Walsh . JJ ) SANT PRASAD v. 
Bhawani Prasad. 60 I.C. 831 = 43 All. 403 = 

19 A.L.J. 72=A.IR. 1921 All. 55. 

-Interest, rate of—Finding that rate hard and 

unconscionable—High Court will not interfere. {A r ew- 
bould and Panton, JJ.) JYOTISH CHANDRA v. ATIT 
Saha. 61 I.C. 275(Cal.). 

-No second appeal lies merely because the lower 

appellate Court had no jurisdiction to hear the appeal, 
when the C.P. Code, does not allow such second appeal. 
{Scott-Smith, J.) MT. GUL BANO r. MD. ZUKAR 
Khan. 621. C. 986 = 3 L. L J. 463— 

A. I. R 1921 Lah. 156. 

-Lower Court entertaining appeal in matter in 

which no appeal lies—Remedy is by revision-petition 
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C. P. CODE, (1908), S. 100—Second appeal. 


C. P. CODE, (1908), S. 100—Waiver. 


and not by second appeal—C. P. Code, S. 115. 
{Sad a si va Ayyar and Coutts-Trotter , //.) RUKMANI 

Ammal v. K. Narasimha Iyer. 63 1. C. 730 = 

14 M. L. W. 85 = 1921 M. W. N. 487 = 
A. I. R. 1921 Mad. 612= 41 M. L. J. 54. 

- Finding on insufficient grounds. 

A finding of fact that a deed is admissible, arrived at 
by the appellate Court without sufficient grounds being 
shown is subject to second appeal if it has prejudiced 
the trial of the appeal. {Piggot and Kanhaiya Lai , J J.) 
Lakman Das v. Ganga Sahai. 60 I. C. 96 (All.). 
—S. 100 —Sufficiency of evidence. 

-Question whether description is sufficient to 

identify property is question of fact and cannot be raised 
in second appeal for the first time. ( Rankin , C.J. and 
Mukerji , /.) PROMOTH A NATH MOZUMDAR v. 

Nagendra Nath Mozumdar. 33 C. W. N. 1211 = 

125 I. C. 603 = A. I. R. 1930 Cal. 235. 

-A finding by a Judge as to alteration of a figure 

in a bahi which is based solely on his personal observa¬ 
tion and not upon evidence by any expert or other 
evidence on record being based on no evidence is not 
final. {Tck C/iand , /.) CHET Ram v. JOGI RaM. 

31 P. L. R. 109 = A. I. R. 1930 Lah. 336. 

-A finding of fact, based on misdirection of law, 

can be reversed. The nature and quantum of evidence 
required to prove that what was once grove land has 
ceased to retain that character is a question of law. 
When a Court has misdirected itself on this point, it is 
impossible to maintain its finding as a finding of fact. 
{Ashworth, J.) DAROPADI v. MaNNU Lal. 

117 I. C. 616 = 10 L. R. A. Rev. 272 = 

A. I. R. 1929 AU. 557. 

-—When a person gets a decree, he is entitled to 

execute that decree against any property of the judgment- 
debtor and if the judgment-debtor alienates some of his 
property, he restricts the facility of the decree-holder to 
execute that decree. It is a question of fact whether his 
other property is of such an amount and so easily avail¬ 
able for satisfaction of the decree as to render the 
disposal by the judgment-debtor of the particular pro¬ 
perty immaterial. {As/noorth, J.) GOPI CHAND v. 
JODHIRAJ DEOJ1T. 116 I. C. 815 = 

A. I. R. 1929 All. 458. 

-High Court cannot set aside decision of fact in 

second appeal, nor can it question sufficiency of evidence. 

7 Cal. 293, Rel. on. {Jwala Prasad and Wort , JJf) 
Kali Charan Sahu v. Jaldhari Raut. 

10 P. L. T. 10 = 115 I. C. 674 = 
A. I. R. 1929 Pat. 98. 

-Findings of fact cannot be attacked on ground of 

error or insufficiency of evidence. {Raza and Nana- 
vutty, JJ.) Samrath Singh v. Ram Mit Singh. 

5 0.W.N. 510 = 110 I. C. 531 = 

. A. I. R. 1928 Oudh 353. 

-Question of fact decided on insufficient evidence 

gives rise to question of law. {Carr and Cunliffe, //.) 

S. Ramanatha Reddiar v. Commissioner of 
Income-tax. 6 Rang. 175= no I. O. 601 = 

A. I. R. 1928 Rang. 152. 

-—Whether there was undue influence or not is a 

question of fact—If evidence is not sufficient to justify 
finding, High Court will interfere. {Devadoss, J.) 
Venkatrama AIYAR v. Krishnamal. 

38 M. L. T. 1 = 99 I. C. 671 = 25 M. L. W. 550 = 

1 A I. R. 1927 Mad. 255 = 52 M. L. J. 20. 

, It is not proper for a Court in second appeal to 
iKgp whether a piece of evidence is or is not 

sufficient to rebut the presumption raised under S. 50, 
that being a question of fact. ' {Suhrawardy and 
Cuming , J/.) SATINDRA MOHAN TaGORE v . 


1 Kamarddi MIJI. 88 I. C. 584 = 

A. I. R. 1925 Cal. 1133. 

-Meagreness or weakness of evidence is no ground 

for interference. ( Kotval , A. J C.) NAMDEO v. 

Ganoba. 86 I. C. 847 = A. I. R. 1925 Nag. 271 = 

8 N. L. J. 29. 

-Sufficiency of rebutting evidence is a question of 

fact. 17 A. L. J. 345, Dist, {Lindsay and Sulaiman, 
JJ). Ramdas Rai v. Abdul Ghafur. 

74 I. C. 297 = A. I.R. 1924 All. 146. 
-Finding based on opinion of expert is not always 
a finding of fact. The opinions of experts are relevant 
but. not conclusive as to the matters to wffiich they relate; 
and where they materially differ their value and suffi¬ 
ciency may legitimately form the subject of consideration 
and scrutiny despite the acceptance of any of them by 
one Court or another. {Kanhaiya Lal . /.) MT. 

Altafan v. Ibrahim. 751. C. 502= 

21 A. L. J. 811 = 4 L. R. A. Civ. 561 = 

A. I. R. 1924 All. 116. 

~ On second appeal, though the High Court has, 
generally speaking, no right to look at the evidence to 
decide whether the remaining evidence, after exclusion 
of evidence erroneously admitted, is sufficient to warrant 
the finding of the Court below, the case may be disposed 
of by the High Court without a remand where the lower 
Court has arrived at its conclusions upon other grounds. 
{Mukerjee and Rankin, //.) JaGADISH CHANDRA 
De v. Harihar De. 78 I. C. 219 = 40 C. L. J. 39 = 

A. I. R 1924 Cal. 1042. 
Absence of evidence is question of law. {Dawson 
Miller C.J. and Mullick, J.) DHANRAJ v. Firm 

Sanehi Ram Panna Lal. 75 I. C. 928 = 

A. I. R. 1924 Pat. 687. 
Finding of fact cannot be attacked on ground of 
insufficiency of evidence. {Nezvbould and Panton , JJ.) 

Prosanna Kumar Bedanta Tirtha v. Madhu 
Badya. 68 I. C. 500 = A. I. R. 1923 Cal. 279. 

—S. 100—Sustainability. 

-Misstatement not affecting the main points is 
no ground for interference. {Ramesam, J.) GOVINDA 

Ayyar v. Srinivasa Iyer. 


105 I. C. 375 = A. I. R. 1927 Mad. 1181. 

Where instead of passing first an order directing 
the award to be filed and then passing a decree in terms 
of it, the Court passed a composite order decreeing the 
plaintiff’s claim in terms of it: 

Held, that even if the order of the Court were taken 
to be an order recording a compromise, an appeal lies 
from that order and that Such appeal must be treated as 
an appeal from an order, with the result that no second 
appeal lies. A. I. R. 1925 All. 404. Foil. {Sulaiman 
and Mukerji, JJ.) MUMTAZ ALI v. ALLAH BANDA. 

"„ ti . % 921. C. 600. 

-Where the decision in favour of a party is based 

on a finding which is'dead against the case set up by him, 
it is contrary to law and second appeal lies although the 
finding is one of fact. ( Coldstream , J.) BAKSHI v. 

Mt. Mehrajo. 95 j. c. 298 = 

A. I. R. 1926 Lab. 535. 


-Scope—Question for consideration is not weight 

of evidence but whether there is any evidence for the 
finding. {Dawson Miller , C. J. and Coutts, J.' 

Munshi Lalv. Mahanth Ramasis Puri. 

65 I. C. 175 = 3 Pat. L. T. 343 = 1 Pat. 246= 


A. 1 . a 1922 Fat. 384. 


—S. 100—Waiver. 

The question whether there is a waiver in a parti¬ 
cular case is a question of fact and the finding on that 
question cannot be challenged in Second Appeal. 
{Kincaid, A. J. C.) BAHADUR V. GELOMAL. 
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C. P. CODE, (1908), S. 102—Award. 

59 I. C. 607 - 14 S. L. R. 128. - 

—S. 102—Award. 

-- Declaration of invalidity—Jurisdiction of Small ^ 

^Plaintiff paid a certain amount to defendant for com* ( ^! 
pounding a non-compoundable offence out of Court. 
Subsequently parties referred the matter to arbitration 

2 - IK 

Sff thereupon withdrew the suit and filed a resh g 
suit for declaration that the award was vo,andfor 3 
recovery of the amount paid by him It was con endec { 
that the^ addition of a prayer for a declaration did not 
prevent the suit from being of a small cause nature and 

n° second appeal lay q{ a sma |l cause nature. 

Thf existence of the award made it impossible or { 

plaintiff to sue for return of the money, which was he ) 
subject of the award, except by enforcement of the 
award or after setting it aside. So long as the award was 
in existence he could not sue for the return of the money 
C nore the award. {Prat,. /•) ^NGCH.t Su * 
MaUNG SaN Gvaw. 6 ^ 238 = 111^ 21- 

___ Enforcement of—Nature of suit . 

A suit to enforce an award is in essence a sujt 
fnr snecific performance of a contract, and is not of a 
Small Cause nature. {Pratt. J.) MA HLA Gvi,. 

mmink' SfiK PO 1 Rang. 700 = 79 I. C. 718 — 

MauN g Seik To. aJ.R. 1924 Rang. 192. 

—S. 102 —Claim for jodi. 

_ Nature of claim—Second appeal . 

A claim for jodi , rttssums and road cess is similar to 

a claim for rent, which is not of the nature of the ces- 

,.ps mentioned in Cl. 13, and no second appeal lies if the 

value of the claim is less than Rs. 500. 

V araSIMHA v. GOVINDOSS. 90 L 0. 496 

NARAS1MHA 49ML j 185=ajr . 1925 Mad. 1196. 

—S. 102 -Claim under 0. 21. R. 71. 

- Second appeal. 

Where the claim under O. 21, R. 71 was for less 

than Rs. 500. , . . 

H'ld the application must be treated as one made in 

execution of a Small Cause Court decree and no second 

anneal will lie from such an application. ( Macleod , C.J. 

JJj Fawcett , /.) RAJACHARYA v. CHEMANNA. 

45 Bom. 223=59 I.C. 192 = A.I.R. 1921 Bom. 229. 
__S. 102—Criterion. 

- —Nature of suit—Value. 

Where the nature of the suit as disclosed by the 
plaint was dearly one which made the suit cognizable 
bv the Court of Small Causes and the value of the sub- 
iect-matter of that suit was below Rs. 500, the appeal 
las barred under S. 102. C. P. Code OW /0 
BHAGWAN DIN *. JOWAHIR. 

—S 102 —Decree on review. 

__ Second appeal—Appeal against order granting 

review—Maintainability. 

An appeal allowed under O. 43, R. 1 (w) is only an 
appeal from the order granting the application for review 
and not an appeal from the final decree passed in the 
suit and therefore it would be absurd to allow a second 
appeal on the merits against a decree passed in a Small 
Cause suit of the value of less than Rs. 500, merely 
because the decree is one which has been passed in 
review 41 Cal. 746 Rel. on. ( Chevis , /.) KaNSHI 
Ram v. Karam Narain. 60 I.C.259= 

3 L.L.J. 166 =A.I.R. 1921 Lah. 124. 


C. P. CODE, (1908), S. 102 —Question of title. 

—S. 102 —Execution. 

- Nature of mit—Value—Second appeal. 

Where the suit is one of a Small Cause Court nature 
below Rs. 500 in value, no second appeal lies against an 
order in execution of a decree in such a suit. (.12 All, 

579 and 30 Bom. 113, Foil.) (. Kanhatya Lai , /.) 

SURAJMAN CHAUBE ANJORE SHUKUL. 

79 I.C. 605=46 All 73 = 21 A.L.J. 861- 
4 L.R.A. Civ. 591 = A.I.R. 1924 All. 263. 

- Order in—Second appeal. 

No second appeal lies in a matter of execution m a 
suit which is of a Small Cause nature. 12 Mad. 116 ; 

30 Mad. 212; 42 All. 200; 43 All. 403 Ref. to. ( Wal¬ 
lace and Madhavan Nair, JJ.) V J^RAR v ' 

ayyakutti 90 I.C. 794—48 M.Ii.J* 499 — 

AY A.I.R. 1925 Mad. 742. 

- Order in—Second appeal. 

Where the suit is one of a small cause nature and the 
claim is valued at less than Rs. 500, no^second appeal 
lies even in the matter of execution. (17 Cal. 631 and 
18 C. L. J. 538, Diss. ( Spencer and Devadoss , //.) 
PlTCHAYYA v. YARALGADDA ANK1NEERU. 

76 I.C. 750=18 M.L.W. 739 = 33 M.L.T. 125 = 
A.I.R. 1924 Mad. 367 = 45 M.L.J. 651. 

_g, 102 —Execution in MunsifFs Court. 

-- Order in—Second appeal. 

. No second appeal will lie in respect of an order made 
in execution proceedings relating to matters governed by 
S 102, even when the decree is transferred for execution 
to aMunsif’s Court: 12 All. 579, Foil. (Dalai, J.) MT. 
Menpha Kunwar V. Ganga Saran Sahu. 

103I.C. 344 = A.I.R. 1027 All. 740. 

—S. 102 —Execution in regular Court. 

__ -Suit of Small Cause nature—Appeal—Second 

^Where a decree passed by a Court of Small Causes 
was transferred to a Sub-Judge’s Court for execution as 
1 it involved the sale of immovable property, it must be 
supposed under S. 42 that the decree was passed by the 
Court executing it and its order would be subject to the 
same rules in respect of appeal as if the decree had been 
passed by itself. First appeal would, therefore, lie 
> against such order, but a second appeal would be barred 
bv S 102 the original suit being of a nature cognizable 
i by the Court of Small Causes. 19 C.W.N 1085; 30 
1 Bom 113; 31 All. 1; 11 Mad. 130; 2 d Cal. 8/2; and d7 

• M.LJ. 303; Rel. on: 30 Bom. 212 and (1889) P.J. 278, 
Ref. (Patkar and Baker , JJ.) MARIA URSULA v. 

• Pana Mavalaji & Co. 30 Bom.L.R. 1447- 

114 I.C. 861 = 53 Bom. 46 = A.I.R 1928 Bom. 634. 

—S. 102 —Execution proceedings. 

e- Small Cause decree—Second appeal. 

e No second appeal lies in execution proceedings of a 
»• Small Cause decree for less than Rs. 500. ( Sul at man , 
d J.) RamraJ V. Mt. UMRAJI. 93I.C. 292- 

) J J A.I.R. 1926 All. 345. 

= —s. 102—Plea of mandatory injunction. 

). - Nature of suit. 

A suit is not a suit of a Small Cause Court nature if 
g it includes a plea for a mandatory injunction. A judg¬ 
ment does not operate as res judicata where the Monsitt 
n in bis capacity of an officer hearing a suit of a Small 
w Cause Court nature is not competent to try the later 
ie suit. Apart from his capacity as an officer trying suits 
d of a Small Cause Court nature he may be competent to 
ill try the later suit but the combination of two functions in 
|y the same officer does not affect the question of compe- 
in tency. ( Stuart , J.) SHAK.IRA BlBl v. NANDAN RAJ* 

i" 66 LC. 613 = A.I.R. 1922 All. 241. 

= —S. 102—Question of title. 

4 ■ —S uit of small cause nature—Second appeal. 
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C. P. CODE, (1908), S. 102—Rent suit. 

The nature of suit is to be decided on the plaint. In 
a suit which was originally instituted as a small cause 
suit by a zamindar against an Inamdar claiming a cer¬ 
tain sum as damages for use and occupation, the defend¬ 
ant in his written statement raised thf question of plain¬ 
tiff’s title and the suit was thereupon taken to the 
original side of the Munsif’s Court and tried as such: 

Held , that the suit did not cease to be a small cause 
suit and no second appeal lay though incidentally a 
question of title was raised by the defendant. 17 Cal. 
541; 22 Mad. 149; 3 Mad. 192 (F.B.), Rel. on; A.I.R. 
1926 Mad. 656, Doubted and Dist.; 23 Mad. 547; 36 
Mad. 18; 19 Mad. 329; and A.I.R. 1922 Mad. 352; Ref. 
(| Odgers . /.) BAPAYYA v. VlSWA SUNDARA RaO. 

30 M.L.W. 365=116 1.0. 114 = 
A.I.R. 1929 Mad. 389. 

—S. 102—Rent suit. 

- Appl icabil ity. 

Suits for recovery of rent other than house rent being 
excepted from the cognizance of a Court of Small Cau¬ 
ses the provisions of Section 102 of the Civil Procedure 
Code do not apply to them. ( Mullick , and Atkinson , 

//.) Saccanand Tewari v. Deb Nath Manghi. 
1922 (P.H.C.C.) 154 = A.I.R. 1922 Pat. 184. 

Land-holder and ryot—Jurisdiction of Small 
Cause Court. 

Both under the Madras Estates Land Act which defi¬ 
nitely excludes the jurisdiction of all Civil Courts and 
on the true construction of S. 15 of the Provincial Small 
Cause Courts Act, a Small Cause Court has no jurisdic¬ 
tion over a suit for rent by a land-holder against his 
ryot, and therefore the provisions of S. 102 of the 
C. P. Code do not apply to such a suit. 23 Mad. 547 
Ref. to, 7 Bom. 100 Dist. (Sadasiva Iyer and Napier , 

//.) Ski Varadaraja Sooru Harischandra 
Deo Bahadur Zamindar of Tarla v. Kanda 
Barikivadu. 63 I. C. 8 = 15 Mad. L. W. 150 = 

44 Mad. 697 = 1921 M.W.N. 565 = 
A.I.R. 1922 Mad. 119 = 40 M.L.J. 466. 

If Land Suit ”— Bengal Civil Courts Act , S. 2. 
A suit for rent of land is not a “land suit’ within the 
meaning of S. 2 and therefore if the value does not ex¬ 
ceed Rs. 500 no second appeal lies under S. 11. 24 Cal 
449; 2 L.B.R. 124, Dist. 3 L.B.R. 90; 42 Cal. 638 Diss. 
and 23 Mad. 547 Foil. (Heald and Rutledge , JJf) Ma 
Pan v* Maung Ne U. 911.C. 639 = 3 Rang. 390 = 

A.I.R. 1926 Rang. 19. 

Money suit on—Nature of suit—Absurd prayer 
for injunction—Jurisdiction of Small Cause Court. 

A suit for money to be recovered on foot of a simple 
bond remains a suit cognizable by a Court of Small 
Causes in spite of an additional absurd and fictitious 
prayer for an injunction to restrain defendant from 
transferring his immovable property. 28 All. 293 ; 21 
Bom. 248 ; 25 Bom. 625 and 24 Mad. 508, Foil. 
\Mukerji and Boys , //.) HARBANS Deo Rai v. RaJ 
Kumar Rai. 1930 a.L.J. 1043 = 

- , AA „ A.I. R. 1930 All. 702. 

S. 102—Small Cause Suit—Jurisdiction. 

-- -Applicability of Prov. S. C. C. Act , Sell. 2, Cls. 

ZO and 2. 

■-After A brought a property to sale B applied for rate¬ 
able distribution and it was granted. A then was 
allowed to bid on satisfying B's decree. When he had 
bought the property, the sale was set aside at the ins- 

* anc S»?^ a P art y* A sued B to recover from him 
Rs. 270 paid in satisfaction of his decree. 

. Hcld s no second appeal lies as the suit does not fall 
either under Clause 2 or 26 of Prov. S. C. C. Act. 
(Lindsay and Daniels , //.) KESHO SARAN v. 

Khairati LAL. 741.c. 836 = 21 A.L.J. 248 = 


C. P. CODE, (1908), S- 102—Suit for compensation 
for cutting trees. 

45 All. 359 = 4 L. R. A. (Civ.) 146 = 

A. I. R. 1923 All. 310. 
—S. 102—Small Cause Court nature. 

- Determination of. 

A suit is cognizable by the Small Cause Court if in 
respect both of its character and of the amount or 
value of its subject-matter it is within the jurisdiction of 
the Court. The value or amount is not that actually 
recoverable or ascertained at the trial, but that claimed 
by the plaintiff and set out in the plaint. ( Page , /.) 

Chandmull Kangoriaz\ Debi Chand. 

80 I. C. 317=51 Cal. 62 = 28 C. W. N. 6 = 

A. I. R. 1924 Cal. 405. 
—S. 102—Small Cause Suit tried on Original Side. 

- -Second appeal—Rein si on. 

Where a suit for less than Rs. 500 was of a small 
cause nature and was tried by the Munsif on the Origi¬ 
nal Side and the decision was confirmed in appeal, the 
High Court refused to interfere in revision and to 
remand the suit for retrial on the Small Cause side. 

Held also that no second appeal lies. 33 Mad. 323 and 
34 Bom. 171, Dist. ( Spencer and Ramesam , //.) 

Bhuvanapalli Subbayya v. Rajah of Venkata- 
girl 66 I. C. 207= 14 M L. W. 349 = 

A.I.R. 1922 Mad. 352 = 42 M.L.J, 116. 
—S. 102—Subsequent changes. 

- Plaint of original nature—Amendment into 

small cause nature—Second Appeal. 

The course of appeal is determined by the character 
of the plaint as originally made and is not affected by 
the plaintiff subsequently dropping or being unable to 
seek relief with regard to a part of his claim. A. I. R. 
1925 Bom. 440 and 22 M. I.. J. 47 Rel. on. A plaintiff 
sued a defendant for ejectment. But later he withdrew 
his prayer for ejectment and confined his claim merely to 
recovery of rent, the amount of which was below 
Rs. 500. It was contended that no second appeal could 
lie from the decision in that case because after the with¬ 
drawal of the prayer for ejectment the suit assumed a 
character of a small cause. 

Held second appeal would lie. (Tck Chand s J.) 
Banarsi Das v. Muhammad Hussain. 

115 I. C. 858 = A. I. R. 1928 Lah. 764. 

—S. 102—Subsequent change in suit. 

- Giving up claim—Nature of suit if altered* 

Where a suit as framed is not a suit of a small 
cause nature, it does not attain that character, if the 
plaintiff in the course of hearing gives up a part of his 
claim. ( Macleod , C. J. and Coyajee , J.) GANAPPA 
PUTTA HEGDE v. IlAMMAD SAIBA. 89 I. C. 59 = 

49 Bom. 596 = 27 Bom. L. R. 637 = 

A.I.R. 1925 Bom. 440. 

—S. 102—Suit for choutarji dues. 

- Nature of—Applicability of Prov. S. C. C. Act> 

Sch. 2, Cl. 13. 

A suit to recover choutarji dues which are in the 
nature of a jodi is a suit of a small cause nature. 
There is no difference in principle between inam jodi 
paid to a zamindar and sub-inam jodi paid to an 
inamdar as would make Art. 13 applicable to the latter 
while not applicable to the former: 21 Mad. 243 Foil. 39 
Bom. 131; Dist. ( Wallace , /.) KRISHNA MAHANTY 
v. GANGADHAR PaDHI. 103 I.C. 120 = 

38 M. L. T. 385 = 1927 M. W. N. 748 = 

A. I. R. 1927 Mad. 670 = 52 M.L.J. 706. 

—S. 102—Suit for compensation for cutting trees. 

- Applicability of Prov. S. C. C. Act , Sch. 2 

Art. 35 (it)—Second appeal. 

The defendant was prosecuted by the plaintiff’s for 
the cutting of trees and acquitted. It had been found 
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C. P. CODE, (1908), S. 102—Suit for compensation 
for cutting trees 

that the defendants had right for some portion of the 

tre //, W the mere taking of trees hy the _ Defendants 
would not of itself amount to theft or criminal misap¬ 
propriation unless this was done with dishonest intention. 
Tlvf criminality of the act of the Defendants will therm 
fore depend on the intention with which this act 
done and not whether the particular act was saved y 
the provisions of Chap. IV of the Indian Penal Code 

Thecase does not come within Art. 35 (//) of Seco 
Schedule of the Provincial Small Cause Courts Act and 

therefore no second appeal lies. (*"»«* «* 

JJ.) (M.RZA) DILBAR HUSAIN r, 

CHOUDHURV. 77 1.0. 77 870-^ ^ 56g 

—S. 102—Suit for compensation in Small Cause 

_— ^Representation in ordinary Court-Second appeal 
Suit for compensation for damage done to plaintiff s 

property by the wrongful act of the defendant of digging 
a pit close by and letting water accumulate there *as 
originally presented to the Court of Small Cause* but 
that Court returned it for presentation to the ordinary 
Civil Court on the ground that it involved a question of 
title. The first Court decreed the claim to the extent of 
Rs. 10. The decision was appealed against by ,the 
defendant but his appeal was unsuccessful. 

Held that a second appeal did not lie r 2 ^ om * ^ 
and 32 Bom. 5C0, Foil. ( Kinkhedc , A.J. C.) BAPU 

SURYABHAN V. KlSAN. 

A. I. R. 1928 Nag. 136. 

—S. 102—Suit for contribution. 

Prov. S. C. C. Act , (1887) Seh. 2. CL 41. Second 


appeal . , , ( , 

A suit to recover by way of contribution a share ot tne 

decretal amount paid by the plaintiff is a suit of a Small 

Cause nature and not one falling under Cl. 41 anc 

where the value of the suit is less than Rs. 500 no second 

appeal lies. (Sulaiman, /.) MOHAMED SHERKHAN v. 

Chamman Khan. 941.C. 949 = A I.R. 1926 All. 456. 
—S. 102—Suit for damages against tenant 
holding on. 

- Second appeal. 

A suit by a landlord for damages for use and occupa- 
pation on the footing that the defendants are tenants 
holding over and are trespassers in the eye of the law is 
cognizable by a Small Cause Court and if the value 
of the suit does not exceed Rs. 500, a second appeal 
does not lie in the suit. (.Ramesam and Venkatasubba 
Rao, JJ.) ANNAMDEVULU THATA V. AHMADULLA 

Khan. 90 I. C. 401 = 22 M. L. W. 528 = 

A.I.R. 1925 Mad. 890 =48 M.L J. 701. 
—S. 102—Suit for declaration of title to fish and 
damages. 

- Second appeal. . 

The suit, which was merely a suit for damages after 
declaration of title to fish and not to the tank, being a 
suit for money less than the sum of rupees five hundred, 
no second appeal was held to lie. ( Woodroffe and 

G/iose, JJ.) Aradhan Mon dal v. abhoya Charan 
Mandal. 68 1.0. 626 = A. I. R. 1923 Cal. 321. 
—S. 102 —Suit for excess amount paid under decree. 

- Nature of suit—Second appeal . 

Where a suit was filed by the judgment-debtor for 
recovery of excess of the decretal amount paid to the 
decree-holder under fraud and cheating. 

Held that the suit is not of a small cause nature and 
a second appeal is entertainable. {Rankin, C. J. ana 
Milkerji. J.) RADHACHARAN V. KAILASH CHANDRA. 

1151.0. 681 = A. I. R. 1928 Cal. 776. 


C.P. CODE, (1908), S. 102—Suit for rent and 
damages. 

—S. 102—Suit for grazing fee. 

- Second appeal. 

No second appeal lies in a suit for recovery of less 
than five hundred rupees claimed as grazing fee. There 
can be no claim for rent unless there is a tenancy and 
there can be no tenancy unles a right to the land has been 
given to the grantee. 20 C.L.J. 227 Rel.on. {Mookerji 
A. C. J. and Fletcher , /.) JATINDRA MOHAN LAHIRY 

v. Abdul Aziz Mia. 59 I. C. 595 — 32 C.L.J. 83. 
__S. 102—Suit for interest on mortgage money. 

_ '—Prov. S.C.C. Act Sch. II, Art . 8— Second appeal . 

A suit only for the interest on the mortgage money 
due to the mortgagee is one triable by a Court of Small 
Causes and there is no second appeal from the decision 
in the case. {Scott Smith J.) PARDUMAN CHAND 

v. Ganga Ram. 66 285 (Lah.). 

_S. 102 —Suit for money for permissive possession 

of land. 

- Second appeal. 

In a suit for money due for use and occupation on the 

ground of premissive possession the Small Cause Court 

passed an order under S. 23, Provincial Small Cause 

Courts Act, returning a plaint. . 

MAd that on proper construction of plaint no second 

appeal did lie. A. I. R. 1926 Mad. 622 Rel on. 

(Anantakrishna Ayyar, J.) SESHAMMA v. BUTCH1RAJU 
c Anantaknsn = A j R 1929 Mad . 781 . 

— S. 102 —Suit for rice of articles supplied. 

——Nature of suit—Second appeal. 

A suit for price of coal supplied under an agreement 
is in the nature of a Small Cause suit and where the 
amount sued for is below Rs. 500 no second appeal lies. 
(N R Chatterjee and Panton, JJ.) DHAR AND 

COMPANY V, Sib Narayan Singh. 59 I.C. 188(Cal). 
—S. 102—Suit for price of crop. , , 

■Nature of suit—Second appeal. 


A suit for the price of the paddy alleged to be cut and 
misappropriated by the defendant not amounting to a 
criminal offence is a suit of a nature cognizable by 
Courts of Small Causes and if under the value of Rs. 
500 no second appeal lies. ( Cuming an, / B. B. Ghost, 

jj.) Kader Sheikh v. najumaddi Sheikh. 

JJ 44 C. L. J. 190 = 97 I.C. 556= 

A. I. R. 1926 Cal. 12S0. 

_S. 102 —Suit for produce of land. 

- Nature of suit. 

A suit for the produce which defendant had taken 
from the land which he had entered and forcibly wor¬ 
ked or its value,’ is not one for accounts and is of a 
small cause nature. (Pm//, /.) MAUNG HLA DlN 

Maung Kyaw Gale. &***&• 388 - 

104 I.C. 818=A. I. R. 1927 Rang. 262. 

■S. 102—Suit for recovery of offerings to a shrine 

- Second appeal . 

A suit to recover offerings for a shrine from a person 
wrongfully appropriating them falls under Art. 18 of the 
Second Schedule, as it relates to a trust, and also pro¬ 
bably under Art. 35 (ii), so that it is an unclassed suit, 
and not a small cause, and a second appeal, therefore, 
lies. {Marti neau, J.) NlHAL SlNGH v. SECRETARY 
Gurudwara. 92I.C. 731 = A.I.R. 1926 Lah. 228. 
—S. 102—Suit for rent and damages. 

- Second appeal . 

A suit, instituted for rent under a lease agreement or 
alternatively for damages for use and occupation, is a 
suit of small cause nature and it would not cease to be so 
even when transferred to the original side, question of 
title having been raised. And if such suit is of value of 
less than Rs. 500 no second appeal lies. 22 Mad. 149 and 
i T lO'Jfi Mad. 622. Foil. (Odrers. /.) RAMANUJA 
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C. P. CODE (1908), S. 102—Suit for value of 
share in produce. 

Jeer Swamigal v. Sami Nadar. 119 I.C. 386= 

A.I.R. 1929 Mad. 625. 

—S. 102—Suit for value of share in produce. 

Nature of suit—Second appeal. 

The possession of one co-sharer is deemed to be on 
behalf of all in law and neither such possession nor 
receipt of profits can be considered wrongful. Failure of 
the co-sharers to give other co-sharers their share of the 
profits is, however, wrongful. Art. 31, therefore, does 
not apply to suit by certain co-sharers for recovery of 
the value of their share of the produce realized by other 
co-sharers in possession of their joint land, there being 
no “ wrongful ” receipt of profits. Such a suit if its 
value for jurisdiction is less than Rs. 500 is a suit of a 
small cause nature and no second appeal from it is com¬ 
petent. ( Bhide , /.) BUDHA RAM v. RAM CHAND. 

A.I.R. 1930 Lah. 613. 

—S. 102—Transfer of suit under S. 23 of Provin¬ 
cial Small Cause Courts Act. 

- Nature of suit—Effect on. 

The transfer of a suit under S. 23 does not and cannot 
change its nature and it is the nature of the suit which 
is the test under S. 102, C. P Code and O. 43, R. 1 (v). 
C.P. Code. A first appeal is, therefore, valid, but under 
S. 102, C.P. Code a second appeal is barred. ( Wallace 
cind Madhavan Nair, JJ.) MlKKILI ANKAYA v. ALA- 

parti Rattamma. 23 M. L. W. 518 = 

94 I.C. 77 = A.I.R. 1926 Mad. 622. 
—S. 103—Applicability. 

Appeal against decree—Subsequent declaration in 
favour of appellant in original suit—Second appeal. 

A suit for profits instituted in the revenue Court was 
dismissed by the revenue Court on the ground that the 
plaintiff had no title to the property, but on appeal to 
the District Judge it was held that he was entitled to sue 
and the case was remanded under O. 41, R. 23. There 
was no appeal against the remand order. A decree was 
passed after remand, whereupon the defendant appealed. 
Before the hearing of the appeal he obtained a declara¬ 
tion from the Civil Court that he was owner and in pos¬ 
session of the property in suit. The District Judge there¬ 
upon held that he was bound by the Civil Court’s declar¬ 
ation and decreed the appeal and dismissed the suit. 

Held, that though the District Judge cannot go back 
•on his own decision, yet, as the matter opened up com¬ 
pletely on second appeal, the High Court would be 
bound to take notice of the decree of the Civil Court and 
to act accordingly. A. I. R. 1922 All. 356, Foil. {Dalai, 
./.) Mt. Uma Devi v. Gur Narain. 103 I.C. 349 = 

A. I. R. 1927 All. 694. 

Findings of fact—Onus of proof wrongly laid. 
Although the findings of fact of the lower Appellate 
Court are findings conclusive on the Court of second 
appeal, where that Court misplaces the burden of proof 
■on a party, it is permissible for the Court of second 
appeal to examine the finding which is not binding on 
it because of wrong onus placed on a party. A. I. R. 
1929 P. C. 13, Rel. on. {Graham and Flitter , //.) 
Chinta Dasya v. Bhalku Das. 

A.I.R. 1930 Cal. 591. 
—S. 103—Construction of document. 

-Issue as to title—Determination of. 

Court of second appeal can decide a question of title 
ifself if left undetermined by the lower Court whether it 
was a question of fact or law, under S. 103 read with 
Order 41, R. 25. Where the question of title rests purely 
on interpretation of certain documents and the legal 
inferences to be drawn from them, it is not a question 
of fact alone and the High Court can interfere and 

decide it itself. 27 C,<:W.,N. 245, 42 All. 152, Foil. 


I C. P. CODE, (1908), S. 103—Finding on inadmis- 
1 sible evidence. 

(Wazir Hasan , A. J. C.) 1NDRAPAL SlNGH v. THA- 

kur din Singh. 10 O. L. J. 646 = 

78 I. C. 895 = 27 O. C. 77= A.I.R. 1924 Oudh 266. 
—S. 103—Documentary evidence not considered. 

- Second appeal. 

Where lower Court fails to consider documentary 
evidence, High Court can give a finding itself. ( Stuart 
and Sulaiman, J J I) MUNNA LAL v. F. I, Ry, CO. 

82 I. C. 772 = A.I.R. 1923 All. 71. 
—S. 103—Failure to consider. 

Where the Court below fails to determine a question 
as regards the concealment and removal of property by 
judgment-debtor, in order to apply R. 40, O. 21. it is 
open to the Appellate Court in second appeal under 
S. 103 to decide the question after a consideration of the 
evidence in the case, instead of making a remand to the 
lower appellate Court for reconsideration of the appeal. 
{Kulwant Sahay and Macpherson , JJ.) BANK OF 

Bihar v. Bihari Prasad. 118 I. C. 312 = 

A.I.R. 1929 Pat. 728. 

—S. 103—Failure to decide. 

- Question of fact. 

Where the Trial Court did not decide a question of 
fact but the evidence on record was sufficient for the 
purpose and there was already a very great delay, the 
High Court decided the fact itself. ( Mears , C. J. and 

Stuart, J.) Ram Prasad v. Sumer Nath Pande. 

761.0.12=21 A. L. J. 33 = 45 All. 191 = 

A.I.R. 1923 All. 134. 
—S. 103—Failure to give finding. 

-Under S. 103 the High Court can give a finding 

of fact only when none has been given in the lower 
Appellate Court; where one has been given but is found 
to be illegal the only course open to the High Court 
under that section is to remand the, case for a fresh 
decision. (Haliifax, A. J. C .) MaNBODH v. HiraSaI. 

93 I. 0. 650 = A.I.R. 1926 Nag. 339. 

—S. 103—(As amended by Act VI of 1926)—Find¬ 
ing of fact. 

- Second appeal, when lies. 

Under the provisions of Act VI of 1926, S. 103 gives 
the High Court on second appeal, if the evidence on the 
record is sufficient, power to determine any issue of fact 
necessary for the disposal of the appeal not only in cases 
where that question of fact has not been disposed of by 
the lower Court, but also in cases in which it has been 
wrongly determined by such Court by reason of any 
illegality, omission, error or defect such as is referred to 
in sub-S. (1) of S. 100. ( Dawson Miller , C. J. and 
Foster, J.) KlSHUN DAYAL v. ISHWARNATH. 

102 I.C. 391 = 8 P. L. T. 74 = 
A.I.R. 1927 Pat. 167. 

—S. 103—Finding of fact on wrong presumption. 
-It is a wrong presumption to hold that the mort¬ 
gagee has only to allege that the original instrument is 
lost and if the Court comes to the conclusion that there 
was a mortgage, the mortgagee is relieved from the duty 
of affirmatively making out the terms of the contract, 
because the Court may presume that any contract which 
they set up is true. And a finding based upon such a 
presumption is vitiated by an error of which the High 
Court can, if it pertains to facts, take notice under S. 
103, C. P. Code. ( Venkatasubba Rao and Madhavan 
Nair, J J.) C. AHAMAD HaJI v. MaYAN. 

57 M. L. J. 789 = 30 M. L. W. 1045 = 

A.I.R. 1930 Mad. 65. 

—S. 103—Finding cn inadmissible evidence. 

-If the second Appellate Court considers the find¬ 
ing of the lower Appellate Court to be unsatisfactory 
because it w T as based on inadmissible document, a fresh 
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C. P. CODE. (1908), S. 103-Pinding on inadmis- 
sible evidence. 

lino on the re-t of the evidence should be called for. 

(Kw •'•'“: H {^ L ^ NKATAkAMA ' 

NUJACHARVULU *. ^ P ^ LA l H w 227 = 97 I.C. 785 = 

A. I. B. 1926 Mad. 1003. 

-S. 103-Bresh finding not given after remand^ 

_Where a Court in second appeal remands a ca-e 

after vacating a finding on an issue and fresh finding1 is 

called for but is not given by the lower t ; ourt ; t ^ ^f^ 
late Court is perfectly entitled to determine the 
one of fact under S.103. (Vcnkatasubba Kao ana' Madh 

rH^AK 77 ' MEYYAPPAN aTe A1 19«.M^S9. 

_g 103—Improper admission of additional evi¬ 
dence by lower Court. , 

_Where the lower Appellate Court has admitted 

additional evidence improperly, the High Court c n 
itself dispose of the case only in such cases where n 
pendently of the evidence improperly admitted the low r 

Court has apparently arrived at its conclusion upon of her 

grounds. A. I. K. 1924 Cal. 1042 ; 35 Cal 701 and 23 
Cal. 179, Rel. on. (Cuming and Page , JJ) 

A l ^“5 

-S. 103—Onus of proof wrongly laid—Misappreci- 

ation of evidence. 

__Where the lower Appellate Court has approach¬ 
ed the case from a wrong standpoint of burden of 
proof and has consequently failed to appreciate the evi¬ 
dentiary value or the importance of certain documents, 
and under-estimated the bearing they had on the ques¬ 
tion in issue, the Court of second appeal may come to 
an independent finding on the question. ( Kinkhcde,A . 

/ c ) Abdul v. G. I. P. Railway 98 I. C. 236 = 
J ' 9 N. L. J. 152 = A. I. R. 1926 Nag. 489. 

—S. 103—Remand for re hearing. 

-Where an issue has been raised and determined, 

it is not within the competence of High Court in second 
appeal to remand the case for a re-hearing upon that 
very issue. (Dawson Miller, C. J. and Mulltck , J.) 

Ganpat Rao Banka Puri v. Raj Kumar Singh. 

67 I. c. 494 = 1 Pat. 639 = A. I. R. 1922 Pat. 575. 

—S. 103—When not applicable. 

_High Court has power to determine a ques¬ 
tion of fact in order to save a remand. (Das and A uD 
want Sa/uiy , //.) KULDIP NARAIN v. RAM LaL. 

7 Pat. 260 = 107 I. C. 821 = A. I. R. 1928 Pat. 318. 

_Where the question has been determined by the 

lower Court, and that decision cannot be supported 
because it is based in part on evidence improperly ad¬ 
mitted, S. 103 does not apply. (Mukerjee and Rankin , 

II.) Jagadish Chandra De v. Harihar De. 

78 I. C. 219 = 40 C.L.J. 39=A.I.R. 1924 Cal. 1042. 
—S. 103 (as amended by Act VI of 1926, S. 2)— 
Wrong decision. 

_According to the amendment of S. 103, the High 

Court can decide, if there is sufficient evidence, a ques¬ 
tion of fact wrongly decided by the lower Appellate 
Court. (Sanderson, C. Panton and Graham, JJ.) 
BROJENDRA KlSHORE V. MOHIM CHANDRA. 

31 C. W. N. 32 = 99 I. C. 189 = 
A. I. R. 1927 Cal. 1 (F. B.). 

—S. 104. 

Appeal, whether lies. 

Arrest. 

Award decree. 

Award, filing of. 

Award, refusing to file. 

Court-fee. 

Interlocutory order. 


C. P. CODE, (1908), S. 104—Appeal whether lies. 

Modification in Award. 

Revocation of Reference. 

Right to Appeal. 

Scope. 

Second Appeal. 

Stay. 

—S. 104 —Appeal, whether lies. 

- Order under C. P. Code , S. 151. 

There is no specific provision in the Code for an ap¬ 
peal from an order passed under S. l5l, and an appeal 
from such an order does not lie, for a right of appeal 
cannot be assumed unless expressly conferred by aw_ 

( Bhide. J.) Muhammad akbar Khan z. A mar 
Nath 1221. C. 102 = 31 P. L. R. 477 = 

12 L. L. J. 71 = A. I. R. 1930 Lah. 789. 

- Order granting review. 

There can be no appeal from an order granting an 
amendment as such unless in deed it be considered as 
sometimes it has been considered as a question of 
review in which case it may be possible to maintain an 
argument that there can be an appeal from that order. 
(Fankin, C. J. and B. B. Ghose , /.) NAGENDRa 
Nath V AMBICA CHARAN. 50 C. L. J. 12 

33 C. W. N. 958 = A. I. R. 1929 Cal. 676. 

_ Order giving or refusing leave to bid under C.P. 

Code, (9.21, R. 72. t ... 4 

An order giving or refusing leave to bid at an execu¬ 
tion sale is only a ministerial order and not appealable. 

38 Cal 717 (P. C.), Rel. on. (Kumaraswami Sastn 
and Walsh, JJ.) Ul.AGANATHA MUDAL1AR| M. 
ALAGAPPA MUDAL1AR. ^ L R 

- Order granting interest on money in court. 

Order granting mortgagee interest on mortgage money 
for the time during which sale proceeds of mortgage 
property are lying in Court, is not appealable but is re- 

Stable." {Heald and Otter, JJ.) S. A S ChettiaR 
» ”■ A . I. K. 1929 

- Order under Succession Act. 

Orders passed by the District Judge under the Succes- 
sion Act (e.g. order under S. 292) are appealable to the 
High Court and such appeals are governed in procedure 
by the provisions of the C. P. Code, gating to appeals. 
39 Cal. 563, Doubted and Dist. ; A. I. R- 1924 Rang. 
237, Cons. (Otter and Pratt , JJ.) U. PO HNIT v. 

Da OVT llo 1* V. 4vl 

MG. BO GVI. a l e i929 Rang 1Q9 

- Decree under C . P* Code , Sch. 2, Para. 20. 

An appeal lies against an ex-parte decree passed in an 
application filed under para. 20, Sch. 2 of the ' J* 

All ^97 Foil. ; A. I. R. 1924 Pat. 603, Dist. 

(Ramesam and Jackson , JJ.) SELVARAYAN SAMSON v. 
S. AMALORPAVANADAM. 1121.0.691- 

29 M. L. W. 490 = A. I. R. 1928 Mad. 969 = 

55 M. L. J. 262. 

- Order refusing to execute award. 

An order refusing to execute an award under the Co¬ 
operative Societies Act holding that it was a mere nullity 

is appealable. A. I. R. 1924 C al. 117 j, A. I. R. 192 
Lah. 544 and A. I. R. 1922 Bom. 377 ( 2), Kel. on, 

( Addison , /.) AHAMADYAR r. CO-OPERATIVE CREDIT- 
SOCIETY. 97 I. C. 288 — 8 L. Ii. J. 310 — 

27 P. L. R. 706 = A. I. R. 1926 Lab. 547. 

- Order remaining from record names of parties 

who died before suit. 

No separate appeal stamped as an appeal from an 
order lies against an order removing from the record the 
names of persons who admittedly died before the suit 
was instituted. ( Campbell « /•) GaURISHANKAR v. 

Madan Gopal. 97 I. C. 192 = 8 L. L. J. 324= 


17+5 


CIVIL, CRIMINAL AND REVENUE 


1746 


C. P. CODE. (1908), S. 104—Appeal, whether lies. 

27 P. L. R. 735 = A. I. R. 1926 Lah. 513. 

- Order under C.P. Code , 0. 23, R. 1. 

No appeal lies from an order pa>sed under O. 23, R. 1 
allowing a suit to be withdrawn with liberty to bring 
a fresh suit. (Wazir Hasan , A. J. C.) BlSHU NATH 

V. Ram Parshad. 88 I. C. 1029 = 

A. I. R. 1926 Oudh 185. 

- Order setting aside award. 

An order, under the Arbitration Act, setting aside an 
award is not appealable. ( Kincaid. J. C.and Kennedy, 

A. J. C.) Messrs. g. p. Gunnis & co. Ltd. v. 
Messrs, amanmal Tulsidas. 

79 X. c. 920 = A. I. R. 1925 Sind 218. 

- Ccmditional or provisional order. 

An order which is either conditional or provisional 
and does not result in a final decree is not appealable. 
(Walsh and Ryves , //.) KaNHAIVA?,. KaNHAIYA LAL. 
791. C. 363 = 46 All. 372 = 22 A. L. J. 345 = 
5 L. R. A. Civ. 238 = A. I. R. 1924 All. 376. 
Order of arrest or attachment before judgment. 
An appeal lies both from an order of arrest before 
judgment and from that of attachment before judgment. 
It is true that an order of arrest is not one of the appeal- 
able orders enumerated in O. 43, R. 1 but the right is 
given specifically by S. 104, C. P. Code, and being a 
statutory right conferred by the body of the Code is not 
a matter of procedure and would not be taken away by 
rules contained in the schedule. Moreover its omission 
from O. 43 does not necessarily mean that it does not 
exist ; in fact its inclusion would be superfluous, the 
order not being exhaustive in its terms. {Duckworth 
and Godfrey , //.) K. O. M, SYED HOOSEIN v. S. R. 

M. M. C. T. Chettiar Firm. 

84 I. C. 270 = 2 Rang. 362= 
3 Bur. L. J. 159 = A. I. R. 1924 Rang. 361. 

- Order under Arbitration Act, S. 19. 

No appeal lies under S. 104, C. P. C. from an order 
passed under S. 19 of the Arbitration Act staying a suit. 
1 S.L.R. 86 F.B.; 28 A. 349, Foil. 45 B. 245 ; 16 S. L. 

R. 174, Appr. ( Kincaid, J. C, Astern and Madgavkar , 

A. J. Cs .) Firm of Menghraj Khialdas v. Lang¬ 
ley Billimoria and Co. 811. c. 759 = 

17 S. L. R. 195 = A. I. R. 1923 Sind 38 (F.B.). 

-- Order under Arbitration Act , S. 19. 

No appeal lies from an order staying a suit under 

S. 19 of the Arbitration Act. {Kemp, A.J.C. on differ¬ 
ence between Kincaid, J.C. and Madgavkar. A. J. C.) 

Sodawaterwala v. Messrs. Volkart Bros. 

821. C. 81 = A. I. R. 1923 Sind 25. 

- Order under C. P. C., 0. 23, R. 1. 

An order granting permission to a plaintiff to with¬ 
draw a suit under O. 23, R. 1 is not a decree and is theie- 
fore, not appealable. {Abdul Raoof and Martineau, 
JJ.) Sant Ram v. Mt. Sahib Kaur. 

65 I. C. 719 = A. I. R. 1922 Lah. 267. 

- Order re fusing withdrawal of execution. 

An appeal does not lie against an order of a Munsif re¬ 
jecting the decree-holder’s petition to withdraw his ex¬ 
ecution case. {Jwala Prasad and Ross, JJ.) RAM 
PRASAD RAI v. MAKESH KANT ChAUOHARY. 

65 I. C. 122 = 1 Pat. 232 = 3 Pat. L. T. 445 = 

A. I. R. 1922 Pat. 525. 

- Order granting leave to sue receiver. 

An order giving leave to sue a receiver for damages 
caused by his negligence is not appealable. ( Macleod, 
C.J. and Heaton, /.) SHRINIVAS KUPPUSWAMl v. 
MeW az. 59 I. C. 421 = 45 Bom. 99 = 

A. I. R. 1921 Bom. 427. 

—S. 104--Arrest, 

— ■ -Order issuing arrest warrant. 

An order issuing a warrant for the arrest of a judg- 
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C. P. CODE, (1908), S. 104—Award, filing of. 

ment-debtor in execution of a deciee, falls under S. 47 
and is appealable as a decree under S. 96 though not 
under S. 104(1) (^). {Scott-Smith, J.) Mf.HR C'HaND 
V. Ram Lal. 73 I. C. 766 = A.I.R. 1924 Lah. 360. 
—S. 104—Award, decree. 

- Scope of appeal. 

In appeal from a decree based on an award no objec¬ 
tion can be taken except in so far as the deciee is not 
in accordance with the award. {Zafar Ali and Jai Lal, 

//.) Bansi Lal v. Gopal Lal. 

122 1. C. 90 = 10 Lah. 688=30 P. L. R. 722 = 

A. I. R. 1930 Lah. 102. 

- Appeal if lies. 

Where the decree appealed against was not in excess 
of the award and where the award had been made on a 
reference through the Court under Schedule II to the 
Code of Civil Procedure, 

Held, the award cannot be treated either as a compro¬ 
mise under rule 3 of Order 43, or an order appealable 
under S. 104 (1) (/) of the Civil Procedure Code. 
{Pratt and Fawcett, JJ.) MaHOMED VaLLI ASMAL 
v. VaLLI ASMAL. 79 I. C. 723 = 

26 Bom. L. R. 171= A. I. R. 1924 Bom. 324. 
—S. 104—Award, filing of. 

- Order on application—Appeal if lies. 

An order filing or refusing to file an award in an arbi¬ 
tration without the intervention of the Court is not and 
cannot be regarded as a decree, A. I. R. 1926 Lah. 403 
and 29 Cal. 167 (P. C.), Dist. {Broadway arid Jai Lal, 
JJ.) agya Singh v. Sundar Singh. 

107 1. C. 756 = 9 Lah. 380 = 
A. I. R. 1928 Lah. 137. 

- Order on application — Appeal, if lies. 

Where an order directing an award to be filed and a 
decree in accordance with the award were not separately 
passed but the Court disposed of the whole case by a 
single order. 

Held, that the appeal was in substance an appeal from 
an order directing the award to be filed, and as such 
was competent. 38 All. 380 and 42 All. 185, Ref. 
{Sulaiman and Daniels , JJ.) JaGAT PaNDE v. SaRA- 
VVAN PANDE. 88 I. C. 76=47 All. 743 = 

23 A. L. J. 440 = 6 L. R. A. Civ. 350 = 

A. I. R. 1925 All. 404. 

- Implied order. 

Where at the hearing of an application for filing an 
award under C. P. Code, Sch. II, P. 20, the objections 
of the opposite party are overruled and the Court even¬ 
tually passes a decree in accordance with the award, 
though there is no order in so many words that the award 
be filed, the decision of the Court dismissing the objec¬ 
tion must be held to amount to an order filing an award. 
The right conferred by the Legislature cannot be defea¬ 
ted by the mere fact that no express order filing the 
award was made. {Shadi Lal, C. J.) Firm SHaNKAR 
Das Nand Lal v. Firm Amir Chand Lakhmi Das 

88 I. C. 533 = 7 L. L. J. 91 = 
26 P. L. R. 466 = A. I. R. 1925 Lah. 321. 

-‘ Order filing the award ’—Meaning of. 

Order filing the award ’ does not mean the order by 
which the arbitrators are directed to send their award or 
bring their award to Court before the objections have 
been lodged or disposed of ; but an order filing an 
award is passed after the objections have been disposed 
of and an appeal does lie from an order filing an award 
even if in consequence the decree has to be set aside. In 
this connection the provisions of S. 104 (/) should be 
observed and paragraph 21 (2) Sch. II of the Code 
should be treated as a dead letter. {Harrison, J.) 

Ghulam Mustafa v. Ghulam Sadiq. 

73 I. C. 820= A. I R. 1924 Lah. 23L 
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c. P. CODE, (1908), s. 104 -Award, filing of. 

- Arbitration through Court — Applicability . . 

Where an award was given by arbitrators with the 
intervention of the Court and the defendants after filing 
objections were absent on an adjourned date and the 
Court passed the decree in the terms of the award and 
dismissed the application under O. 9, K. 13 to set asid 

the award. , . .u * c ma 

Held, no appeal lay against the order and that b. 1 

(/) did not apply as the arbitration was with the inter- 

vention of the Court. {Das and Ad atm, J /.) ROSHA 

Lal Mar war i v. Firm of Bridhi Chan Sri Lal. 

83 I. C. 26= 1924 P. H. C. C. I™ = 3 Pat. 839 

6 P. L. T. 212 = A. X. R. 1924 Pat. 603. 

- Appeal against order—Power of Court, _ 

The effect of S. 104(1) (/) seems to give a right ot 
appeal against the decision of the Court on the question 
whether the award should be filed or not. Paragrap 
21 (2) of the Second Schedule allows an appeal also if 
the decree of the Court does not correctly interpret the 
award and on an appeal under this provision the deciee 
can be corrected so as to bring it in accordance with the 
award. But when the decree does correctly interpret 
the award then there is no appeal against the decree ; in | 
other words, when an award has lawfully been made , 
there is no appeal against the decision of the arbitrators. 
The Court has invariably to go into the merits of the 
decision contained in the award. It is limited to the 
three questions whether there has been a reference ; 
whether there has been an award and whether any 
grounds under paras. 14 and 15 have been proved, 
{Carr, J.) MAUNG TUN U v. MaUNG PO SHOK. 

76 I. C. 504 = 1 Rang. 265 = A. I R 1923 Rang. 199. 

- Arbitration through Court — Appeal. 

S. 104 (1) {f), C. P. Code provides for an appeal 
against an order filing or refusing to file an award in an 
arbitration without the intervention of the Court and 
applies to an award filed under Sch. II, para. 21, C. P, 
Code. No appeal lies against an order filing an award 
made in pursuance of an order of reference made by the 
Court and filed under para. 19 of Sch. II. (Shadi Lal , 
C. J, and Wilber force, J? TEHLA MaL*. DHANA 

Mal. 601. C. 590 (Lab.). 

-S. 104—Award, refusing to file. 

'Meaning of—Remittal for re-consideration. 


S. 104 (1) (/) contemplates only final orders and an 
order remitting an award to the arbitrators with the 
direction that they should make a fresh award in com¬ 
pliance with the agreement of reference does not amount 
to refusal to file an award under S. 104 (1) (f) and is 
not appealable. {Shadi Lal , C, J.) FAZAL DlN v. 
Dial Singh. 96 I. C. 779 = A. I. R. 1926 Lah. 658. 
- Proced lire. 

An order refusing to file an award under the Arbitra¬ 
tion Act is appealable. Where there is nothing to the 
contrary in the rules framed under S. 20, or where no 
such rules have been framed, the ordinary procedure of 

the C. P. Code is followed. 45 Cal. 502, Dist. 18 A. L. 
J. 652; 42 All. 552 and 5 Bur. L. T. 155 ; Ref. 
(.Piggottand Walsh, JJ.) NAINSUKH DaS v. GaJA- 
Nand Shyamlal. 611 C 269 = 19 A. L. J. 132 = 

43 All. 348 = A. I. R. 1921 All. 273. 
—S. 104-Court fee. 

- Order refusing to set aside award—Appeal 

Proper court-fee. 

An order refusing an application to set aside the 
award when the reference was in a suit pending before 
the Court, is not appealable, but such an order is ana¬ 
logous to an order filing an award under Ci. (21). 
Therefore Court-fee stamp of Rs. 4 is sufficient: Lahore 
Civil Revn. No. 814 of 1926 ; A. I. R. 1928 Lah. 13/ 
and A.I.R. 1929 Lah. 367,Rel. on.; 4 P.L.R. 1911, Dist. 


C. P. CODE, (1908), S. 104 —Modification In award. 

{Jai Lal, J.) HARBHAJAN SlNGH JAIRAM SlNGH 

v. Kalumal Basheshar Nath. Ill I- 0.145= 

A. I. R. 1929 Lah. 369. 

- Appellate order refusing to file award Revision 

—Proper fee. 

Petitioner’s application for filing an award was accept¬ 
ed by trial Court. The order was reversed in appeal. 
Petitioner filed a revision petition and stamped it with a 
Court-fee stamp of Rs. 4. 

Held, that the order was revisable and that the 
Court-fee was sufficient. {Zafar Ali and Jai Lal . JJ.) 

Kanhaya Lal v. Daulat Ram. 110 I. C. 302= 

A. I. R. 1929 Lah. 367. 

- Order under cl. {{)—Appeal—Proper fee. 

For the purposes of Court-fees an appeal from an 
order under S. 104 {f), C. P. Code, would be governed 
by Art. 11, Sch. 2, Court-Fees Act. A. I. R. 1927 All. 
771, Rel. on. {Broadway and Jai Lal, JJ.) AGYA 
Singh v. Sundar Singh. 9 Lah. 380 = 

107 I. C. 756 = A. I. R. 1928 Lah. 137. 

- Order filing award—Appeal—Proper fee. 

For an appeal under S. 104 ( f) against an order filing 
an award without the intervention of the Court, the 
requisite Court-fee stamp is of eight annas. {Walsh and 
Iqbal Ahmad, JJ.) SARNVaN PANDE v. JAGAT PANDE. 

103 I. C. 315= 25 A. L. J. 741 = 

A. I. R. 1927 All. 771. 

—S. 104—Interlocutory order. 

- Appeal—Second appeal. 

No aDpeal lies from an interlocutory order and where 
such appeal has been entertained and disposed of, no 
second appeal will lie. ( Broadway, J.) GANDA RAM 
v. SUNDAR Lal. 67 I. C. 278 = 82 P. L. R. 1922 — 

A. I. R 1921 Lah. 265. 

- Direction to commissioner- -Appeal. 

An order after passing of the preliminary decree in a 
partition case directing Commissioners who had been 
appointed in the case to ascertain the value of certain 
property and to take possession of it, is not appealable, 
being merely an interlocutory order, and as there can be 
only one preliminary decree in a suit. 35 All. 159 and 
20 C. L. J. 476, Rel. on. ( Daniels , J C.and Dalai , 
A.J.C.) lAGMOHAN DAS V. IND\R PRASAD. 

65 I. C. 983 = 24 0. C. 366 = A. I. R. 1921 Oudh 224. 

—S. 104—Modification in award. 

Decree on modified award—Second appeal. 


V r v V ▼ ^ ^ ~ — w — 

A decree is in accordance with an award within the 
meaning of para. 16, Sch. 2, if it is in accordance with 
the a ward as modified under para. 12, though it may 
not be in accordance with the original award. Para. 16 
lays down that the Court shall proceed to pronounce 
judgment according to the award. W hen an award is 
modified under para. 12. the only award according to 
which the judgment can be pronounced is the modified 
award. No second appeal therefore lies from decree on 
such award there being no decree in excess of the award. 
{Addison, J.) MAZHAR ALI v. FATEH DIN. 

120 I. C. 673 = 31 P. L. R. 337 = 
A. I. R. 1930 Lah. 219. 

—Grounds of appeal. 

An appeal from a decree passed in the words of an 
award,in so far as the decree relates to the modifications 
and corrections made in the award, clearly lies under 
S. 104 (r). But the appeal must be limited to the modifi¬ 
cations and corrections only and no other grounds can 

be urged in the appeal. 25 P. R. 1902, Rel. on.; 
A. I. R. 1927 Lah. 362, Ref. {Tekehand and Dalip 

Singh, JJ.) KAIKABAD v. KHAMBATTA. 

A. I. R. 1930 Lah- 26 . 

- Appeal. - -----. 

After an a «vard was signed by arbitrators but before 
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C. P. CODE, (1908), S. 104—Modification in award. 

it was filed in Court one of the arbitrators added in the 
award the word “ Rest of the plaintiffs’ claim should be 
dismissed with costs.” When the award was filed the 
Court finding that the award was not clear as regards 
the costs remitted it to arbitrators The arbitrators 
amended the award and parties were made to pay their 
own costs in the suit. The Court ignored both the inter¬ 
polation by one of the arbitrators before first filing the 
award and the amendment after it was remitted and 
passed a decree with proportionate costs. 

Held : the order fell under S. 104 (1) (c) and was 
appealable. (Broadway and Fforde , //.) ANANT 

Ram v. Gurditta Mal. 7 Lah. 327 = 

8 L. L. J. 460 = 27 P. L. R. 541 = 981. C. 336 = 

A. I. R. 1926 Lah. 519. 

- Second appeal. 

When in the course of the trial of a case the parties 
referred the matter to arbitration and the arbitrator 
awarded costs to the plaintiff, but the Court refused to 
allow such costs in terms of the award, though it accept¬ 
ed the award. 

Held , that the order is one falling within S. 104 (1) 
(c) and no second appeal lies. (Misra , /.) MaNI Lal 
v. Sajjad Husain. 13 0. L. J. 144 = 93 I. C. 272 = 

. . r. • A. I. R. 1926 Oudh. 370. 

—S. 104—Revocation of Reference. 

- -Order , if appealable. 

Where under para. 17 of 2nd Schedule, C. P. Code, 
order is made filing an agreement, but on finding that 
arbitrators were not willing to act the Court revokes the 
order of reference and dismisses the suit, the order is 
not appealable. {Sulaiman and Daniels, //.) HAFIZ 

Zahur Ahmad v. Taslim-un-Nissa. 

48 All. 27 = 23 A. L. J. 891 = 6 L. R. A. Civ. 575 = 

89 I. C. 404 = A. I. R. 1926 All. 55. 
—S. 104—Right to appeal. 

- Order filing award—Award decree—Appeal 

against order . 

S. 104 of the Code clearly gives a right of appeal 
against an order to file the award, and the fact that a 
judgment has been pronounced and decree drawn up does 
not render the order to file the award incapable of 
appeal. 19 C. W. N. 948, Foil. (Mullick and Kulwant 
Sahay, //.) SHAIKH MUHAMMMAD KHALIL v. 

Shaikh Abdul Rahim. 931, c. 261 = 

4 Pat. 670 = 7 P. L. T. 644 = A. I. R. 1925 Pat. 810 

—S. 104—Scope. 

-—The provisions in sub-S, 2 of S. 104 deal with in¬ 
ternal appeals within the limits of British India. The ap¬ 
plication to file an award may be made in the Court of 
the Subordinate Judge. If any dispute arises, and the 
amount at stake is below a certain figure, the appeal 
would lie from him to the District Judge. If it were 
above that figure, it would lie to the High Court. The 
provision is intended to prevent any appeal beyond the 
District Judge where the sum in dispute is small. In this 
respect it runs parallel with S. 100, which limits second 
appeals from appellate decrees by District Judges. That 
section deais with decrees only while the decisions on 
arbitration questions are styled orders. There is there¬ 
fore nothing in S. 104 to take away the general right of 
appealing to the Crown given by S. 109, {Lord Philip 
morel) RAM LAL HARGOPAL v. KlSHANCHANDRA. 
83 I.C.531 = 5 L.R.P.C. 216 = 1924 M.W.N. 79 = 
7N.L.J. 62=34 M.L.T. 62 = 19 M.L.W, 549 = 
20 BT.L.R. 33 = 511.A. 72 = 22 A.L.J. 386 = 
51 Cal. 361 = 26 Bom. L. R. 586 = 28 C,W.N. 977 = 

, A. I. R, 1924 P.C. 95 = 46 M.L.J. 628 (P. C.). 

The object of the Legislature in enacting sub- 
S. (2) was to make it clear that there was no second 
appeal under the Code from the orders specified in sub- 


C. P. CODE, (1908), S. 104—Second appeal. 

S. (1) of S. 104, and that sub-S. (2) was not intended 
to override the express provisions of the Letters Patent. 
S. 104 does not take away by implication the right of 
appeal conferred in express terms by the special provi¬ 
sion relating to appeal to be found in the Letters Patent. 
( Shadilal , C. J. and Harrison , J.) RULDU SlNGH v. 
Sanwal Singh. 67 I. C. 388 = 3 Lah. 188 = 

A. I. R ; 1922 Lah. 380. 

—S. 104—Second appeal. 

- Order under O. 43, R. 1. 

No second appeal is allowed from the result of appeal 
under O. 43, R. 1 (a). The Court cannot, framing his 
order as an order passed under O. 41, R. 23. permit an 
appeal which would not otherwise lie. If the argument 
that where the Judge purports to pass an order under 
O. 41, R. 23, an appeal is permissible by virtue of 0.43, 
R. 1 (//), is allowed there would be a conflict between 
Cl. (a) and Cl. (u) of O. 43, read in the light of S. 104. 
{Mukerji and Bovs , JJO MOTI Lal v. NaNDAN. 

1211. C. 545 = 1930 A. L. J. 454 = 

A. I. R. 1930 All. 122. 

- Order under 0. 43, R. 1. 

No second appeal lies from decision on appeal under 
provisions of O. 43, R. 1 (/). A. I. R. 1923 Lah. 592, 
Ref. {Addison,/-) RAHMATULLAH v. L.ADHU SHAH. 
120 I. C. 684= 11 L. L. J. 546 = 31 1°. L. R. 57 = 

A. I. R. 1930 Lah. 208. 

- Order under 0.21, R. 92. 

Where a decree-holder objected to the sale by which 
he had purchased a property, his case being that he had 
agreed to purchase it at the estimated value put dow ? n 
by him and which had been accepted by the Court, 
namely, Rs. 500 and therefore if the sale be said to have 
taken place as recorded by the amin for Rs. 1,358, then 
great loss would result to him, and where the Court of 
first instance dismissed the objection, no second appeal 
lies to the High Court under S. 104 (2) as the order 
dismissing the objection w*as under O. 21, R. 92 and 
the appeal was an appeal under O. 43. {Banerji and 

King, JJ-) Gen da Mai. v. Narsingh Das. 

115 I. C. 636 = A.I. R. 1929 All. 553. 

- Order refusing tb file award. 

No appeal lies against the appellate order of the Dis¬ 
trict Judge, dismissing an application for filing an 
award. {Fforde and Tek Chand , J J.) BRIJ Lal & CO. 
V. ROSAN Lal. 120 I.C. 277 = 

A.I.R. 1929 Lah. 507. 

- Order recording compromise. 

The Code provides for an appeal from an order re 
cording compromise, which forms the basis of a consent 
decree, and this is apparently intended to be the proper 
procedure for a party who wishes to challenge the vali¬ 
dity of a compromise on the ground of want of consent, 
etc.. The Code does not, however, allow a second ap¬ 
peal in such cases. 41 Mad, 233, Diss, from; A. I. R. 
1921 Mad. 696, Ref. {Bhide, J.) NAHAR SlNGH v. 

Khazan Singh. 119 I. c. 422= 

A.I.R. 1929 Lah. 472. 

- Suit dismissed on a preliminary ground — Case 

remanded in appeal—Appeal Preferred on the remand 
order—Maintainability of second appeal. 

A suit was filed for declaring ineffectual certain exe¬ 
cution proceedings. It was dismissed, by the Subordi¬ 
nate Judge on the ground that plaintiff having preferred 
no appeal from the decree, the present suit was not 
maintainable. On appeal by the plaintiff the District 
Judge held that the suit was maintainable and remanded 
the case under O. 41, R. 23. Against this order of 
remand a miscellaneous appeaL under O, 43, R. l{u ) w T as 
preferred-,by the defendant. It was contended that the 
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C. P. CODE, ( 1908 ), s. 104— Second appeal. 

order passed by the trial Court was really one rejecting 
the plaint, that the appeal to the District Judge by the 
plaintiff must be considered to have been hied under 
O. 43, and no further appeal lay against the order of the 
District Judge as laid down in S. 104. Cl. (2). 

Held. that the order of the trial Court was not one 
rejecting the plaint, under O. 7, R. 1L but was c ear y 
one dismissing the suit on a preliminary point and the 
appeal preferred by the plaintiff himself to the Distric 
Judge was filed not under O. 43, C. P.Code but under 
S. 96 against the decree passed by the Subordinate 

Judge and therefore the appeal was competent. U ** 

Chand, J.) AMAR SlNGH v. CHHAJJU MUL. 

108 I.C. 55 = A.I.R. 1928 Lah. 766 

'Order ufu/t r O 43, R. 1 (g/• 


C' ' 1*1' •!»•••»» v ■ i — " \o ' -. « 1 

Where though the memorandum of appeal hied Dy 
appellants in the Court of the District Judge purported 
to be one under S. 96, O. 21, R. 92, and O. 43, R. 

(/), C. P. Code, in reality the appeal lay only under the 

last provision. 

Held, that no second appeal lay under S. 104 (.2). 10S 
P.R. 1919 : A.I.R. 1923 Lah. 592, and 4 P.W.R. Rev. 
1912, Foil. (Teh Chand, J.) MANIGIR v. HaZARIGIR. 

10 L. L. J. 161= 108 I. C. 391 = 

A. I. R. 1928 Lah. 414. 

- Order setting aside or refusing to set aside sale. 

No second appeal lies against an order setting aside 
or refusing to set aside a sale, although the matter is 
one between the decree-holder auction purchaser and 
judgment-debtor. A.I.R. 1926 Cal, 798 (F.B.). Expl. 

(Milkerji and Roy, J J.) SATYENDRA NATH CHOU- 
DHARY V. CHARU CHANDRA MAJUMDER. 

104 I. C. 188 = 45 C. L. J. 557 = 

A. I. R. 1927 Cal. 657. 

- Order under 0. 21, R , 92. 

No second appeal lies against an order of an appellate 
Court, confirming a sale or refusing to set aside a sale 
under O. 21. R 92. (Moti Sugar, /.) NANAK CHAND 
v. Mt. Jam an a Devi. 91 1. C. 213 = 

A.I.R. 1926 Lah. 204. 

- —Order returning plaint. 

Section bars second appeal from an order returning 
plaint. (Martineau , J.) HAYAT ALI KHAN v, ISHAR 
DASS, 89 I.C. 384 = A.I.R. 1926 Lah. 141. 

- —Order setting aside sale under O. 21, R. 90. 

No second appeal lies against an order of District 

Judge reversing order of Sub-Judge and setting aside 
sale under O. 21, R. 90, (Das and Ross, JJ .) BAIDYA- 
NATH SARKAR V. PRABHABAT1 DaSI, 

78 I C. 315 = 5 P.L.T. 443 = A.I.R. 1924 Pat. 803. 

- Appellate order under 0. 43, R. 1 (a) and re¬ 
mand. 

There is no second appeal against an appellate order 
setting aside an order returning a plaint to be presented 
to the proper Court and remanding the case for trial on 

the merits, 33 All, 479 and 101 P, L, R, 1913, Foil. 
(Broadway, J.) FIRM OF BHAWaNI SAHAI KaNSHI 

Ram v. Firm of IIarbans Singh Gopal Das. 

68 I.C. 304 = 2 L.L.J. 587. 

- Appellate order setting aside sale. 

No appeal can lie from an appellate order, setting 
aside a sale because S. 104, sub-section (1), Cl. 
(ii) read with Order 43, Clause (/'), of the Code allows 
only a single appeal from the order passed by the Court 
executing the decree under O. 21, R. 92. A possessory- 
mortgagee holds an interest in immovable property suffi¬ 
cient to justify the application of Order 21, Rule 89. of 
the Code of Civil Procedure to his case. (Kanhaiya Lai, 

j.C .) Jagmohan Singh v Bachcha. 

66 I. C. 929 = 25 O.C. 78 = 9 O.L.J. 50 = 

A. I. R. 1922 Oudh 146. 


C. P. CODE, (1908), S. 105 —Error. 

- Order under O. 43. R. 1 (/)• 

No second appeal lies from an order under O. 43, R, I 
(/). (Scott-Smith, J.) MST, GUL BaNO v. MUHAMMAD 
Zakar Khan. 62 I. C. 986 = 3 L. L. J. 463 = 

A.I.R. 1921 Lah. 156. 

- Application to set aside sale under O. 21, Rr. 90 

and 22— Second appeal from order under O. 21, R. 90 
if lies. 

Although no second appeal lies from an order on an 
application under O. 21, R. 90, still where the applica¬ 
tion to have the sale set aside in a combined application 
under O. 21. R. 90, as well as under 0.21, R. 22 
and an appeal lies so far a« the decision under O. 21, 

R. 22 is concerned. High Court can deal with the order 
passed under O. 21, R. 90. (Jwala Prasad and Adami, 

//) Das Narayan Singh v. Mir Mahomed 
Yusuf 61 I.C. 823 = 2 P.L.T. 401 = 

6P.L.J. 319 = 1921 P.H.C.C. 181 = 

A.I.R. 1921 Pat. 145. 

- Appellate order reversing order returning plaint , 

An order of an appellate Court reversing an order of 
the lower Court returning a plaint for presentation to 
the proper Court is not open to second appeal. (Abdul 

Raoof , /.) Ram Lal Ishar Das v. Saliq Ram. 

59 I. C. 2 = 7 P W.R. 1921. 

- Order returning plat at—Appeal from — Order 

remanding the case for trial—Further appeal — Compe- 
tency. 

Where on appeal from an order reluming a plaint to 
be presented to the proper Court, an order was passed 
remanding the case to the trial Court, no further appeal 
therefrom is competent. Nor is it liable to revision. 
(Sulaiman and King, JJ .) ULFAT RAI v. TULSHI 
PRASAD. 125 I.C. 581. 

—S. 104—Stay. 

- Appeal—Arbitration Act , S. 19. 

Order granting stay of suit pending arbitration is 
appealable. (Mukherji and Dalai , J}., FIRM KaCHURI 

Mal Kalyan Mal v. Firm Wali Md. Abdul 
LATIF. 47 All. 179 = 22 A.L.J. 1031 = 

5 L. R. A. Civ. 756 =85 I.C. 341 = 

A. I. R. 1925 All. 154. 

—S, 105. 

Error. 

Ex parte decree. 

Final order or decree. 

Interlocutory order. 

Interpretation. 

Irregularity 
Powers of Court. 

Remand. 

Second appeal. 

—S. 105 -Error. 

■Dm> or fact. 


The error, defect or irregularity referred to in S, 105 
must be either in law or procedure and not in matters of 
fact. Case-law discussed. (Adami and Chatter ji, //.) 

Baldeo Lall v. Mt. Matisara Kuer. 

9 Pat. 102 = A. I. R. 1930 Pat. 266. 

- Lcnv or fact. 

Any error, defect or irregularity in any order under 
S, 105 is an error, defect or irregularity in law or proce¬ 
dure and not an incorrect finding of fact. 12 All. 200 
and 27 Bom 162, Ref. (Page md Mallik, //.) FaJAR 
Banoo v. Rahim Bax. 32 C.W.N. 1020 = 

115 I. C. 184 = A.I.R. 1929 Cal. 26. 

- Order setting aside ex parte decree , 

Not only can an order setting aside an ex parte decree 
not be questioned on appeal but, any error, etc. made 
by a Court in setting aside such an ex parte decree is 
not an error affecting the decision of the case within 


1753 


CIVIL, CRIMINAL AND REVENUE 


1754 


C. P. CODE, (1908), S. 105—Ex parte decree. 

the meaning of S. 105. ( Harrison , /.) SUNDER SlNGH 
V. NIGAH1YA. 72 I. C. 410 - A.I.R. 1923 Lah. 425. 
—S. 105—Ex parte decree. 

- Propriety of order setting aside ex parte decree 

against some only — Objection in appeal. 

S, 105 can have no operation to a case where 
the ex parte decree is set aside and the point is raised 
that the decree should not have been set aside at all be¬ 
cause an order so passed merely ensures a hearing upon 
the merits and cannot be considered to be an order 
affecting the decision of the case, but where a case 
cannot be properly decided, because the decree has been 
set aside only against some of the defendants but should 
have been set aside also against others, order should be 
considered an order affecting the decision of the case 
and in a case like that, S. 105 can clearly be invoked. 
22 Cal. 981 ; 25 All. 280; 9 C.W.N. 584 ; A.I.R. 1925 
Cal. 473 ; A.I.R. 1925 Cal. 711 and A.I.R. 1927 Rang. 
150, Dist. ; 34 All. 592, Ref. (Adami and Chatterji, 
//.) Baldeo Lall v. Mt. Matisara Kuer. 

9 Pat. 102 = A.I.R. 1930 Pat. 266. 

- Order setting aside award — Appeal. 

A case of setting aside an award cannot be distin¬ 
guished from the setting aside of an ex parte decree. An 
order, therefore, setting aside an award can be assailed 
in appeal from the final decision whether the order 
affects the decision of the case on merits or not. The 
words “on the merits” should not be read in S. 105. 
A.I.R. 1925 Lah 466, not Foil. ; A.I.R. 1921 Lah. 145, 
Dist.; 97 P.R. 1912, Foil. (Dalip Singh , /.) LACHMAN 
Singh v. Naman. 18 I.C. 434 = 

A.I.R. 1929 Lah. 174. 

- Order setting aside—If one affecting decision. 

An order setting aside an ex parte decree cannot be 
challenged in an appeal from decree passed ultimately in 
the suit, as an erroneous order accepting an application 
to set aside an ex parte decree does not affect the decision 
on its merits. A.I.R. 1925 Lah. 466 ; A.I.R. 1925 All. 
426, Foil. ; 18 Bom. 35 and 34 All. 592, Dist. ( Crump , 

and Baker , //.) DHONDH NARAYAN v. VAMAN 

Govind 103 I.C. 262=51 Bom. 495 = 

29 Bom. L.R. 925 = A. I. R. 1927 Bom. 455. 

- Order setting aside—If one '"affecting decision". 

The propriety of an order setting aside an ex parte 
decree can be questioned in an appeal against the subse¬ 
quent decree in the same suit on the ground that the 
improper making of such an order involves an error, 
defect or irregularity in or an order affecting the deci¬ 
sion of the case. 25 All. 280 and A.I.R. 1925 Lah. 466, 
Diss. from. (Heald and Cunliffe , JJ.) M.S. MAHOMED 

v. Collector of Toungoo. 5 Rang. 80 = 

102 I C. 379 = A.I.R. 1927 Rang. 150. 

- Order refusing to set aside—Refusal of adjourn¬ 
ment—Objection in appeal — Maintainability. 

Where an adjournment is improperly refused and an 
ex parte decree is passed and where an application to 
set aside the ex parte decree is dismissed, the propriety 
of the order refusing adjournment can be questioned in 
an appeal from the ex parte decree and the decree can 
be set aside, anart from any question raised in any 
application under O. 9, R. 13, as to whether the defen¬ 
dants had sufficient cause for non-appearance on the 
date on which the decree was passed. (Ross and Kul - 
want Sahay , J J.) S. N. M.ULLICK v. GaNGA GOPE. 
91 I.C. 167 = 7 P. L. T. 381 = 1925 P. H. C. C. 199 = 

A. I. R. 1925 Pat. 534. 

- Order setting aside—Objection in appeal. 

Order setting aside exparte decree cannot be challeng¬ 
ed in appeal from the decree in the suit. 24 All. 464 ; 
25 All. 280 ; 3 A. L. J. 30 ; 14 A. L. J. 610, Foil.; 34 
All. 590, Dist. (Lindsay and Sulaiman , JJ. ) BENAIK 


C. P. CODE, (1908), S. 105—Interlocutory order. 

Rao v. Putain Singh. 79 I. C. 69 = 

5 L. R. A. Civ. 335 = A. I. R. 1924 All. 929. 

- Order setting aside ex parte final decree — Ob¬ 
jection in appeal. 

An order setting aside the ex parte final decree in a 
mortgage suit while not disturbing the ex parte preli¬ 
minary decree in the same suit, is an order affecting the 
decision of the case and the propriety of the order can 
be challenged in an appeal against the final decree pas¬ 
sed in the suit. (Wallace and Jackson, JJ.) ATH- 
MASA RAWTKER V GANESAN. 85 I. C. 808 = 

35 M.L.T. 131 = 1924 M.W.N. 884 = 
20 M.L.W. 954 = A. I. R. 1924 Mad. 890 = 

47 M. L. J. 641. 

- Error in setting aside—If one “ affecting deci¬ 
sion of the case." 

Any error, etc., made by a Court in setting aside an 
ex parte decree is not an error affecting the decision of 
the case within the meaning of S. 105. ( Harrison , J.) 
Sunder Singh v. Higahiya. 721. C. 410 = 

A. I. R. 1923 Lah. 425. 

—S. 105—Final order. 

- Appeal—Objections against preliminary order — 

Maihtai nubility. 

The order of the Court is the order that is embodied 
in the formal order drawn up and issued by the Court 
generally, more especially is this so with the Courts of 
record such as the original side of the High Court. An 
appeal against the final order must be deemed to include 
all the points decided in a preliminary order for the 
puipose of that order ( Spencer , O. C. J. and Srinivasa 
Aiyangar , J.) P. SATYARAZU v. GuNTUR COTTON 

Jute and Paper Mills Co., Ltd. 85 I. C. 333 = 

48 Mad. 267=21 M.L.W. 136 = 
A. I. R. 1925 Mad. 199 = 47 M. L. J. 710. 

- Remand order -Appeal to Privy Council. 

Where the trial Court ordered partition on the basis 
of a certain family arrangement between the parties, 
but the High Court in appeal held that the family 
arrangement was not binding and the case was remanded 
to effect partition according to the personal law of the 
parties. 

Held , that the remand order was not a final order 
within S. 109, that O. 43, R. 1 (a) does not apply to 
appeals to Privy Council and therefore no leave can be 
granted to present an appeal to Privy Council. (Haiti- 
fax and Kotval , A. J. Cs.) FaKRHUDDIN v. FaRID 
Khan. 88 I. C. 69 = 22 N. L. R. 132 = 

A. I. R. 1925 Nag. 349. 

- Operation of—Order on Commissioner's report — 

Reversal in appeal—Effect of. 

A final decree giving directions or ordering costs of 
Commissioner will remain effective notwithstanding the 
decision of the appellate Court reversing the order on 
objections to the Commissioner’s report, though the 
appellate Court’s decision was given after the final 
decree and though in Law the lower Court was incompe¬ 
tent to give directions and deal with costs until disposal of 
the appeal from the order on objections. (Macleoa, C. J. 
and Crump , /.) ELIAS HaJI AHMED v. IlAJI ESMAIL 

Sait. 72 I. C. 401 = 25 Bom. L. R. 237 = 

A. I. R. 1923 Bom. 200. 

—S. 105—Interlocutory order. 

- No appeal — Objection. 

An error, defect or irregularity in the order may be 
set forth as a ground even where the interlocutory order 
is one from which no appeal lies. (Adami and Chatterji y 

JJ.) Baldeo Lall v. Mt. Matisara Kuer. 

9 Pat. 102 = A. I. R. 1930 Pat. 266. 

- Order setting aside award—Objection in appeal 

from final decree. 
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C. P. CODE, (1908), s. 105— Interlocutory order. 

The decision by the trial Court setting aside an award 
is decision which affects the merits o£ the case inasmuch 
as the rights of the parties relating to the subject-matter 
of the suit will be differently settled if the award is 
allowed to stand. The Court of appeal can therefore 
on appeal front the final decree enquire into the proprie¬ 
ty of the order setting aside the award. M W.R. 

327 and 31 Mad. 345. Foil. ; A. I. R. 1923 Cal- /tb , 
A 1 R. 1927 Horn. 455 ; A. I. R. 1923 Lah. 466 and 
A. I. R. 1925 All. 426, llist.; 11 Cal. 172 l 26Bom 
551 and 8 C. W. N. 390. Expl. and Appr. I 37 All 456 
A.I.R. 1925 All. 458 and A. I. R. 1923 All. 566, Appl. 

(Suhrawardy and Graham , //.) KAMA CHARAN DAS 
,. OA..ADHAR DAS. a tt , 


_ Defect in procedure—Objection in appeal. 

Where service report showed that the notice of appeal 
was served on sons of the respondents on the identifica¬ 
tion of the serving peon himself, there was no other 
identifier but the person swore to an affidavit as to the 
service. The Court wrongly directed the appellants to 
file an affidavit in proof of service and dismissed the 
appeal as against these respondents for failure to file 
such an affidavit. The case was then transferred for 
hearing before other Court which dismissed the appeal 
as against all respondents on the ground that it had 
already been dismissed against some of the respondents. 
Against this order of dismissal there was second appeal 
which was objected to. 

Held, that as the defect in procedure had affected 
the decision of the case, the appellant was entitled to 
raise the point as a ground of objection in memorandum 
of appeal. {Fazl Alt and Chatterji , JJ.) RAM LAL v. 
Kali Prasad. 120 I. C. 304 = 10 P. L. T. 589 = 

A. I. E. 1929 Pat. 609. 


- What is—Order after decree — Appeal. 

An interlocutory order in the proper sense is an 
order which is passed between the date on which the 
plaint is filed and the date on which the decree is drawn 
up. An order passed after the decree on an application 
for amendment of the decree cannot be treated as an 
interlocutory order and an appeal therefrom is not in¬ 
competent. ( Lindsay and Batterji, JJ.) DAMBER 

Singh v. Chhedu Singh. 114 I. C. 41 = 

26 A. L. J. 166 = A. I. R. 1928 All. 194. 

- Costs to unsuccessful party—Acceptance of costs 

— Appeal. 

If an interlocutory order is made in favour of one 
party but for some reason costs are allowed uncondi¬ 
tionally to the unsuccessful party, the unsuccessful party 
is not precluded from questioning the order on appeal by 
accepting the costs of the hearing. ( B. B. Chose and 
Mai lick, JJ.) NALINAKHA SlNHA V. RAM T.XRAN. 

104 I.C. 151 = 46 C.L.J. 51= A.I.R. 1927 Cal. 733. 


C. P. CODE, (1908), S. 105—Interlocutory order. 

A.I. R. 1925 All. 666. 

- Order setting aside abatement—Objection in 

appeal . 

Unless the interlocutory order affects the merits of 
the case, it cannot be challenged in an appeal against 
the decree in the case. Where a final decree was 
challenged on the sole ground that the order setting 
aside the abatement of the suit which (the order) pro¬ 
ceeded the decree was unjustifiable, 

Held , that the order did not affect the merits of the 
case and that it could not be challenged in an appeal 
from the decree in the case. 13 A. L. J. 1089, Foil. 

(Mukerji and Boys , //.) BABU Ram v. BaNKE 
BEHARILAL. 87 I. C. 211 = 47 All. 555 = 

23 A. L. J. 444 = 6 L R. A. Civ. 297 = 

* A. I. R. 1925 All. 426. 

- Order setting aside abatement—Objection in 

appeal. 

The order setting aside the abatement of a suit cannot 
be questioned in appeal from the decree in suit, whether 
such order is passed before or simultaneously with the 
decree. {Suhrawardy and Cuming , //.) SAYMA 
BlBI V. Madhusudan MOHANTA. 

52 Cal. 472 = 29 C W. N. 675 = 
A.I. R. 1925 Cal. 766. 

- Order refusing permission to withdraw. 

The expression ‘ affecting the decision of the case’ 
means affecting the decision of the case on its merits. 
Order refusing permission to the plaintiff to withdraw 
his suit with liberty to bring a fresh suit is not an order 
which affects the decision on the merits and does not 
fall within the provisions of S. 105. C. P. Code. The 
interlocutory orders which can be challenged in an appeal 
against the final decree are of such a nature as would or 
might have induced the Court to alter its decision ; for 
instance an order refusing to admit a document which 
is in law admissible, or to examine a witness or to issue 
a commission or some such act which is calculated 
ultimately to influence the decision of the Court on the 
merits. 22 Cal. 981 and 8 C. L. J. 308, Foil. ( Suhra - 
wardy and Cuming , JJ*) NlSHI KANTA SARKAR v. 
UMAR LAL SARKAR. 86 I.C. 1029 = 

41 C. L. J. 186 = A. I. R. 1925 Cal. 711. 

- Order setting aside abatement. 

Order setting aside the abatement and allowing sub- 
stitution of heirs of deceased party cannot be questioned 
in appeal from the decree in the suit whether such 
order is passed before, or simultaneously with the decree, 
such an order not being one which affects the decision 
of the case with reference to its merits within S. 105. 
(Suhrawardy and Cuming , JJ.) MOHAMED NURU 
AMIN V. MANOHAR S.ARAN DEB MOHANTA. 

85 I. C. 100 = 40 C. L- J. 588= 
A.I. R. 1925 Cal. 473. 


- Order impleading a person. 

An order impleading a person in appeal is not an 
appealable order, but can be challenged in the appeal 
from the order finally passed in the appellate Court. 
(Sul aim a n and Daniels , //.) FIRM SHIAM LAL 

Joti Prasad v. Dhanpat Rai. 

88 I.C. 493 = 47 All. 853 = 
23 A. L. J. 757 = 6 L. R. A. Civ. 386 = 

A. I.R. 1925 All. 768. 

- Order superseding award—Objection in appeal. 

An order made in a pending case, superseding an 
award and directing the suit to proceed on the merits 
can be questioned in an appeal from the decree passed 
in the suit. A. I. R. 1925 All. 458, Foil. {Sulaim an and 
Daniels , //.) RUDRA PRASAD v. MATHURA PRASAD. 

89 I.C. 173 = 47 All. 916 = 
23 A. L. J. 656 = 6 L. R. A. Civ. 459 = 


- Order setting aside abatement of appeal. 

An order of lower appellate Court setting aside abate¬ 
ment of appeal caused by default of appellants to apply 
to bring legal representatives of a deceased respondent 
on record, is an order affecting the decision of a case 
within S. 105 (1) and can be set forth as a ground of 
appeal. 34 All. 592 and 37 All. 456, Foil. 25 All. 280 
and 40 P.R. 1916, Diss. from. 26 Mad. 604 and 31 Mad. 
345, Ref. {Abdul Raoof and Moti Sagar , JJ.) 
AJUdhia Prasad v. Imam ud-din. 

71 I.C. 587 = A.I.R. 1923 Lah. 230. 

-- No appeal—Objection in appeal from decree . 

Any error in any order affecting the decision of the 
case passed in an unappealable interlocutory order be¬ 
fore the decree may be set forth as a ground of objection 
in the appeal from the decree. {Oldfield and Venkata- 
subba Rao , //.) RAMASWAMI AlYAR v. SUBRAMANIA 
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C. P. CODE, (1908), S. 105—Interlocutory order. 

AIYAR. 74 I.C. 804 = 16 M. L. W. 297 = 

43 M L. J. 406 = 46 Mad. 47 = 
A. I. R. 1923 Mad. 147. 

-- No appeal — Ob/ectio)i in appeal from decree . 

Where there is some unappealable interlocutory order, 
its irregularity or any defect in it, may be raised when 
the decree is appealed from, so far as it affects the deci¬ 
sion of the case, although an appeal from the order may 
have been dismissed on the ground of its being unappeal¬ 
able. ( Walsh and Ryves, //.) SHANKAR LaL v. 
MaHAMMAD Amin. 66 I. c. 920 = 44 All. 534 = 

20 A.L.J. 349 = A.I.R. 1922 All. 118. 
—S. 105—Interpretation. 

-‘ Affecting the decision of the case ’ 

‘Affecting the decision of the case’ within S. 105 means 
affecting the decision of the case on merits. 52 Cal. 472, 
Ref. (Page and Mu! lick, J J.) Fa JAR Ban OO v. 
Rahim Bun. 32 c. W. N. 1020 = 115 I. c. 184 = 

A. I. R. 1929 Cal. 26. 

- If controlled by C.P. Code , S. 105 (2). 

Article 15 of the Letters Patent is not controlled by 
S. 105, C. P. Code. And it is open to a person though 
he does not appeal against the order of remand, to 
attack it in his appeal against the final decree. (Waller 
and Madhavan Nair, J/.) V. SRINIVASA VARADA- 
CHARIAR v. RUNGANAYAKI AMMAL. 

118 I. C. 291 = 30 M. L. W. 787 = 

A. I. R. 1929 Mad. 349. 

-Sections 99 and 105 are not mutually destructive 

{He aid a?id Cunliffe, J /.) M. S. MAHOMED v. COL. 
LECTOR OF TOUNGOO. 102 I. C. 379 = 

5 Rang. 80= A. I. R. 1927 Rang. 150. 

-It is not necessary to read into S. 105, additional 

words on the merits. (Heald and Cunliffe, J J.) M.S. 

Mahomed v. Collector of Toungoo. 

102 I. C. 379 = 5 Rang. 80 = 
A. I. R. 1927 Rang. 150. 

-‘ Decision * 

Per Lindsay , J .—The word “ decision ” in S. 105 (1) 
must necessarily be taken to mean the decision upon the 
merits 22 C. 981, 24 A. 464, 25 A. 280; Foil. 34 A. 592, 
Diss. 

Per Daniels, J .—An illegal order and in consequence 
the illegality committed in passing that order, affects the 
decision of the case, if the order passed by the trial 
Court is one “ but for which the decision might have 
been ocher than it was.” Opinion of Piggott, J. in 43 All. 
564 F. B. Foil. {Lindsay, Sulaiman and Daniels, JJ .) 
Ram Sarup v. Gaya Prasad. 90 I. C. 180 = 

48 All. 175 = 24 A. L. J. 56 = 
6 L. R. A. Civ. 601 = A. I. R. 1925 All. 610 (F.B.). 

-* Final ’—Applicability to P.C. appeals. 

S. 105 does not apply to appeals to His Majesty in 
Council and does not supply a guide to the interpretation 
of the word “ final ” in S. 109. {Spencer, O. C. J. 
and Devadoss, J.) J. J. BRITO v. S. S. BRITO. 

78 I. C. 938 = 19 M. L. W. 458 = 
34 M. L. T. 112 = 1924 M. W. N. 380 = 
A. I. R. 1924 Mad. 701 = 46 M. L. J. 357. 

-‘ Save as otherwise expressly provided ’ 

The words “ Save as otherwise expressly provid¬ 
ed ” in S. 105 of the Code would seem to directly con¬ 
template appeals from orders of a character provided for 
elsewhere than in the Civil Procedure Code and to 
include appeals allowed under other laws such as the 
Probate and Administration Act. {Pratt and MacColl, 
//.) Haji Pu V. TIN Tin. 2 Rang. 117 = 

80 I. C. 746 = A. I. R. 1924 Rang. 237. 

-“ Affecting the decision of the case." 

The words “ affecting the decision of the case ” mean 
affecting the decision of the case “with reference to the 


C. P. CODE, (1908), S. 105—Remand — Binding 
nature of. 

merits of it.” 22 Cal. 981 and 24 All. 464, Foil. Karamat 
Hussain, J., in 34 All. 592, not Foil. An order super¬ 
seding arbitration is not one which affects the decision 
of the case with reference to the merits of it and even if 
the order is wrong the error cannot be made a ground of 
objection in the appeal from the final decree. 
{Marti neau, /.) BUDHU Ram HONDA Ram v. 
Ramzan. 59 I. C. 676 = 3 L. L. J. 59 = 

38 P. L. R. 1921 = A. I. R. 1921 Lah. 145. 
—S. 105—Irregularity. 

- Order setti7ig aside award—Objection in appeal 

from decree. 

Order setting aside an award though not appealable 
can be taken as a ground in appeal if it amounts to a 
defect or irregularity affecting the decision of <\ case 
A.I.R. 1925 Lah. 465, Dist. A.I.R. 1921 Lah. 145, not 
Foil. {Jai Lai, J.) HARBHAJAN SINGH v. MEWA 
Singh. 110 I. C. 748 = A.I.R. 192'8 Lah. 753. 

—S. 105—Powers of Court. 

- Re-opening of question decided before calling for 

finding. 

Though parties have no right to insist upon re-opening 
questions that had been decided before calling for a find- 
ding, yet it is open to the Court to do so if it thinks fit 
and it cannot be said to act without jurisdiction if it 
goes back upon the position taken by it previously so 
long as the case is not out of ics hands. {Krishnan and 
Odgers , //.) MALLIAH v. GaNGANNA. 

94 I. C. 226 = A.I.R. 1926 Mad. 830. 

- Appeal from Ex-parte decree — RemaJid. 

When a suit is decided ex parte , an Appellate Court 
to which an appeal from the decree is preferred has 
jurisdiction to reverse the decree of the lower Court on 
the ground that such Court was wrong in proceeding to 
decide the case ex parte and has also power to remand 
the suit for re-hearing. 30 M. 64 F.B. Foil. The Code of 
Civil Procedure must in view of Ss. 100 (2), 105 (1) and 
(2) and S. 107, be held to permit a remand by an Appel¬ 
late Court not in the particular case set forth in Order 
41, rule 23, but also in all cases where there has been 
any error, defect, or irregularity which has vitiated the 
whole decision of the case, provided that procedure under 
Order 41, rules 24 and 25, does net meet the case. A.I. 
R. 1922 All. 254 ; A.I.R. 1922 All. 226, Dist. But an 
order of remand cannot be made under rule 23 of Order 
41 unless the case has been disposed of without entering 
into the full merits by reason of a decision on law or 
fact which has prevented the case from being tried to 
the end. {Ashworth, J.C.) SHEIK FaRZAND ALI v . 
EKADASHI. 73 I. C. 591 = 26 O. C. 10 = 

10 O. L. J. 36 = A.I.R. 1923 Oudh 177. 

—S. 105—Remand—Binding nature of. 

- Points not decided in remand order. 

The Trial Court dismissed the suit as barred by S. 33 
of the Madras Act II of 1894. The appellate Court 
reversed this decision and remanded the suit. While 
doing so, the appellate Court also dealt with S. 27 (4) of 
the same Act and held that the suit was not barred by it. 
There was no appeal from the Order. 

Held, that in second appeal on decision after remand, 
the defendants could not raise the defence that S. 27 (4) 
was a bar to the suit. {Devadoss, /.) DORAISWAMY 

Iyer v. Thiruvengada Mudaliar. 

86 I. C. 608 = A. I. R. 1925 Mad. 916. 

- Points not decided in remand order. 

A remand judgment is not conclusive on points not 
specifically decided therein beyond possibility of revision 
32 Bom. 432 Dist. {Pullan and Ashworth, A. J. Csj) 
Lachmipal Singh v. Bagwat Singh. 

86 I. C. 468 = A. I. R. 1925 Oudh 527. 
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C. P. CODE. (1908), S. 105 —Remand 
nature of. 

_ .Finding in remand order. 

Where the High Court remands a case to the lower 
\\ hue ti b • no a ppeal from the deci- 

^onof theHigh Court, the finding of the High Court 
the time of remand is binding in the appeal from the 
f th n of tlie lower Court after remand. ( Dawson 

;r c. /i.w 

Singh r. MT. SU ^l A t U 805-1925 P.H.C.C. 185 = 

6 ' A.I.R. 1925 Pat. 530. 

- Point of taw derided in remand order 

In the case of keeping the appeal pending .« th■- Ag 
pellate Court and remanding the case fo Ju *h« find 
ings on an issue not decided, the Court when the matter 
comes up for final consideration, can disregard the rea 
on" given for remanding the case ; but a decision on a 
DO nt Of "aw by a Court of co-ordinate jurisdiction is 
E in SO far as it sets aside the decision of thri lower 
Couit and lays down the law to be followed J>> tha 
Court on remand. (Dawson Miller, C.J. and Ross, /•) 

( rai ) Brij Rai Krishna v. Chat ha mngh 
76 I.C. 136 = 4 P.L. T. 35 = A. I. B-1923 Pat. 226. 

- Point raised but not referred to in remand. 

Where a remand \v*s ordered on one of the two 
points raised, any one of which would have been suffi- 
cient to dispose of the case, the remand order must be 
deemed to have confirmed the decision on the other 
point, (Lord Ph,II,more.) SR1PAT SINGH UUGAk 7 -. 

r A i h akiram Goenka. 74 I. c ., w/- 

26 C. W. N. 739 = 31 M. L. T.38 = 

16 M. L. W. 447 = 1922 M.W.N. 671 - 

A.I.R. 1922 P.C. 51. 

'Appeal from decree on a preliminary issue Case 


remanded for decision on merits—Decree passed on 
merits after remand—Order of remand appealable. 

A suit was brought to recover damages upon the foot¬ 
ing that the defendant had dispossessed the plaintiffs 
from the land of which the plaintiffs were entitled to 
possession. The trial Court held that the suit was not 
maintainable without the establishment of the plaintiffs’ 
title to the property, and upon that preliminary issue 
passed a decree dismissing the suit on the 6th Novem¬ 
ber, 1925. The plaintiffs appealed, and by the order of 
j3th May, 1926 the appellate Court reversed the decree 
of the trial Court and remitted the case to the trial 
Court to be reheard upon the merits. The case having 
been returned to the trial Court was re-heard on/th 
August 1926 and was contested by the parties on the 
merits ’ On 13th August, 1926 a decree was passed in 
■favour of the plaintiffs. Thereafter, on 24th August, 
1925. the defendant, preferred an appeal to the High 
•Court from the order of remand which had been passed 
■ on 13th May, 1926, 

Held , that it was not open to the defendant in the 
circumstances to prefer an appeal against the order of 
remand, inasmuch as that he did not take any objection 
•to the order of remand and he did not prefer an appeal 
against the final decree. 32 Cal. 1023; 12 C. W .N. 590; 
15 C.W.N. 830; 36 Cal. 762; 17 C. W. N. 868; 30 All. 

479 and 37 Mad. 29, Foil. 

Held further, that the ratio decidendi ofjhe above 
cases was not affected by the ( ode of 1908. 15 C. W.N. 
*830 Foil. (Page and Graham, JJ.) SABIN v. H.AJRA 
i, IR i 55 Cal. 606 = 110 I.C. 347 = 

A.I.R. 1928 Cal. 325. 

-- Point decided in order of remand. 

A question once decided by the appellate Court in the 
-order of remand cannot be re-agitated in the stage of 
appeal after the return of the finding pursuant to the 
'remand order. (Madhavan Nair, J.) U. NALUPURA- 


C. P. CODE, (1908), S. 105—Remand—Objection. 

TAT1L iBRAINE V, PARAMESHWARA BAVANNAVAR. 

85 I.C. 996 = 22 M.L.W. 460 = 

A. I. R. 1925 Mad. 1019. 

•- No appeal. 

A party who accepts erroneous order of remand and 
does not appeal against it cannot afterwards change it. 

(Halii fax, A.J.C.) GanGARAM v. KaNHAILAL. 

80 I. C. 626 = A. I. R. 1925 Nag. 185. 

- No appeal. 

S. 105, sub-S. (2) provides that, notwithstanding the 
provision contained in sub-S. (1), where any party ag¬ 
grieved by an order of remand made after the commen¬ 
cement of the Code, from which an appeal lies does not 
appeal therefrom, he shall thereafter be precluded from 
disputing its correctness. This provision was inserted 
to nullify the effect of decision of a Full Bench, 29 Cal. 
758, where it had been ruled by a majority that the 
validity of an order of remand or of a preliminary 
decree may be assailed either by a direct appeal or by 
way of an appeal against the final decree. That view 
was based on the opinion expressed by the Judicial Com¬ 
mittee in the case of Moliesshur Singh v. The Bengal 
Government , 7 M. I.A. 283. ( Mookerjee and Rankin, 
//.) Bisai Nath v. Tara Nath deb. 

72 I. C. 588 = A. I. R. 1923 Cal. 385. 

- Points decided in remand order. 

Points decided by remand order cannot be reconsider¬ 
ed at final hearing. ( Krishnan and Venkatasubbarao , 

J I ) VENKATARAMA AlYAR V. Aiyasami Aiyar. 

69 I.C. 673 = 1922 M.W.N. 657 = 
16 M. L. W. 552=31 M. L. T. 465 = 
A. I. R. 1923 Mad. 67 = 43 M.L.J. 340. 

- Appeal from decree after remand . 

Where a decree after remand is appealed against, the 
appellant cannot question the correctness of the remand 
order. (C hatter je; and Pant on, J J.) MURAR1 CHAN¬ 
DRA De v. Dina Nath Chandra. 

63 I. C. 845 (Cal.). 

- A T o appeal. 

Where an order of remand purports to be made 
under O. 41, R. 23, C,P, Code, it is the duty of a party 
adversely affected to appeal against the order. Otherwise 
the order would be final. (Scott Smith, J.) MT. NlAMAT 

Bibi v. Mahomed Faiz. 651. C. 745 (Lab.). 

- Point of law decided in remand order. 

The same Appellate Court cannot pionounce (except 
where it is moved by an application for review) a diffe¬ 
rent opinion on a relevant question of law from that 
which it held in a previous stage of the same case and 
on which earlier opinion it based its decision remanding 
the suit to the lower Court. 32 Mad. 318 and 32 M.L.J. 
271. Foil. (Sadasiva Jyer and Napier, JJ.) VASTAD 
MUSHKIR SAIB 7'. KARNAM CHOWDAPPA. 

62 I.C. 703 = 14 M.L.W. 236 = 40 M. L.J. 628. 

- Points not raised before or decided by remand 


order. 

Where a case comes up for final hearing after remand, 
points not raised when case was formerly before the 
Court, cannot be raised. Also the lower Court cannot 
consider points that had been abandoned before the Ap¬ 
pellate Court passing order of remand or had been decid¬ 
ed by the order of remand. (Mcun air , A.J.C.) GOPAL 

RaO V. Nemichand. 611. C. 675= 

A.I.R. 1921 Nag. 129. 
—S. 105 -Remand— Objection. 

- Appeal from order of remand—Scope of. 

The provision in S. 105 (2) confines the scope of the 
appeal from an order of remand undet O. 41, R. 23, to 
the question of the correctness of the order of remand, 
which may be impeached either on the ground that the 
remand itself was illegal as the decision of the first 
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C.P. CODE, (1908), S. 105—Remand—Objection. 

•Court was not on a preliminary point or on the ground 
that the decision of the preliminary point by the appel¬ 
late Court is erroneous. No other questions can be 
raised in such appeal, whatever bearing they may have 
upon the merits of the appellants’ case. However, nei¬ 
ther party will be precluded from raising any other 
question which may be legitimately open to him, if and 
when the case comes before the High Court subsequent¬ 
ly. {Wallace and Thiruvenkatachariar, JJ.) J.AINUL 
ABIDEEN v. HABIBULLA. 27 M. L. W. 483 = 

109 I. C. 130 = A. I. R. 1928 Mad. 430. 

- No appeal against order of remand—Objections 

to grounds of remand—Maintainability in appeal from 
decree. 

It the grounds on which an order of remand which 
has not been appealed against, are liable to be attacked 
on a second appeal against the decree passed after the 
remand, then the prohibition against disputing the cor¬ 
rectness of the order of remand becomes meaningless. 
If, therefore, the correctness of the order cannot be chal¬ 
lenged, the grounds on which it was based are equally 
immune from attack. 1 B.L.R. 231, Rel. on. ( Darwood , 
/.) Yan Lin v. My at San. 1131. C. 803 = 

6 Rang. 506 = A. I. R. 1928 Rang. 297. 

- Inadmissibility of document consented to. 

A party to an appeal consenting to an order of re¬ 
mand, being made to enable the other party to show 
that a certain document is admissible in evidence under 
some of the provisions of the Evidence Act, cannot ob¬ 
ject in second appeal that the document is not ad¬ 
missible in evidence by reason of S. 105 (2). (Greaves 
and B. B. Ghose , //.) JOYNAL KARIKAR v. MULLUK- 
•CHAND MULLlCK. 911. C. 287 = 

A.I. R. 1926 Cal. 509. 

- Order returning plaint—Second appeal. 

An order returning the plaint under R. 10 of O. 7 is 
not a decision of the case on a preliminary point and an 
appeal is provided against such an order under O. 43, 

R. 1, Cl. (a) and as the order passed by the Appellate 
Court becomes final under S. 104, Cl. (2), S. 105 does 
not preclude the aggrieved party from disputing the cor¬ 
rectness of the remand order in second appeal if he is 
otherwise entitled to do so. 2 L. L. J. 587; 33 All. 479 ; 
A.I.R. 1925 Bom. 431, Rel. on. (Phillips and Madha- 
van Nair , //.) VENKATANARASU v. KOTAYYA. 

1926 M.W.N. 613 = 97 I. C. 790 = 
24M.L.W. 630 = A.I.R. 1926 Mad. 900 = 

51 M. L. J. 119. 

- —Order returning plaint—Second appeal. 

An order of remand in appeal from an order return¬ 
ing plaint under O. 7, R. 10, is not an order affecting 
the decision of the case within S. 105 (1) and therefore 
its propriety cannot be questioned in second appeal under 

S. 105 (1). ( Phillips and Madhavan Nair, J J.) VEN¬ 
KATANARASU v. KOTAYYA. 1926 M.W.N. 613 = 

97 I.C. 790 = 24 M.L.W. 630 = 
A.I.R. 1926 Mad. 900 = 51 M.L.J. 119. 
-- No appeal. 

An appellant, who is aggrieved by an order of remand 
from which an appeal lies but who has not appealed 
therefrom is thereafter precluded from disputing its 
correctness. (Kinkhede, A.J.C .) RAGHUBAR PRASAD 
v. Sattoo. 89 I. C. 1009 = A.I.R. 1926 Nag. 164. 

- -Adm i nistrati on suit by widow—Plea of divorce 

by son—Remand by High Court holding divorce not 
Jroved—No appeal frotn remand order—Objection be¬ 
fore Privy Council. 

An administration suit by a Mahomedan widow 
against her son was dismissed by the Original Court on 
the ground that she had been divorced—The High Court 
•on appeal. 


C. P. CODE, (1908), S. 105—Second Appeal. 

Held , that no divorce had been proved, and remand¬ 
ed the suit to the Original Court for decision on the 
merits. 

Held, that the provisions of S. 105 (2) of the Code 
will not debar the son from raising the question before 
the Privy Council, when the whole case had been decid¬ 
ed, though there had not been any appeal from the 
order of remand. ( Robinson , C. J. and Baguley, J.) 
Ma Ml r/. KALENTHER AMMAL. 84 I. C. 519 = 

3 Bur. L. J. 248 = A.I.R. 1925 Rang. 147. 
- No appeal. 

Where on appeal by the plaintiff the case is remand¬ 
ed on the ground that the burden of proof was on the 
defendants and not on the plaintiff, S. 105(2) precludes 
the defendants from questioning the correctness of that 
decision in second appeal. ( Hallifax, A.J.C .) Dan v. 
Ham PRASAD. 82 I. C. 645 = A. I. R. 1923 Nag. 283 

- Point not raised before remand order. 

Where a point which goes to the root of the suit is not 
argued before an appellate court it must be taken to 
have been abandoned and if an appeal is preferable and 
no appeal is preferred the party who abandoned the 
point should not be allowed to re open it subsequently. 
(Dawson Miller, C.J. ana Mill lick, J.) RAJA WaZIR 

Narain Singh v. Bhikari Ram. 68 I. c. 363 = 

3 P. L. T. 765 = 1922 P. H. C. C. 321 = 
2 Pat. 207 = A. I. R. 1923 Pat. 45. 

- Findings in remand order—Objection in appeal 

from decree. 

Neither the remand order nor the findings which are 
the basis of the remand order can be attacked in an 
appeal from the decree in pursuance of the order of 
remand. 32 Mad. 318 Foil. (Brown, A. J. C.) MauNG 
PO Kaing v. Ma TOK. 70 I. C. 893 = 

4 TJ. B. R. 93 = 1 Bur. L. J. 231 = 

A. I. R. 1923 Rang. 29. 

- Remand order by single Judge of High Court. 

A remand order under O. 41, R. 23, passed by a single 
Judge of the High Court in second appeal cannot be 
questioned subsequently in the appeal from the order 
passed after remand. (Piggott and Walsh, JJ.) 

Masihunnissa Bibi v. Kaniz Sughra Bibi. 

60 I.C. 975 = 19 A. L. J. 139 = 
43 All. 377 = A. I. R. 1921 All. 276. 
—S. 105—Second Appeal. 

- Partition suit—No appeal from preliminary 

decree—Objections i/i appeal from final decree. 

It is not open to an appellant in an appeal against the 
final decree in a partition suit to attack preliminary 
decree, which might have been directly challenged by an 
appeal. An Appellate Court, however, shall consider, in 
an appeal against the final decree in a partition suit, 
whether the preliminary decree was capable of enforce¬ 
ment; in other words, whether it afforded an adequate 
basis for the final decree as actually made. (Mookerjee 
and Rankin, JJ.) TARAPRASANNA v. KALIKAMOHAN 
751. C. 319 = 38 C.L.J. 111 = A. I. R. 1924 Cal. 80* 

- Custom—Punjab Courts Act, S. 40 —Appeal on 

certificate. 

There can be no appeal from an order of remand 
under O. 41, R. 23 of the Code of Civil Procedure, 
where the question involved is one of custom. As the 
appellant would have a right of second appeal from the 
decree of the Appellate Court only if he were to obtain a 
certificate under Sub-S. (3) of S 40 of the Punjab 
Courts Act, it could not be said definitely that an appeal 
would lie from the decree of the Appellate Court. The 
question of custom therefore can be agitated in second 
appeal from the final decree if the certificate is obtained. 

(. Scott-Smith and Fforde, JJ.) MT CHANDA v. MlRAN 
Baksh. 73 I. C. 650 = 5 L.L. J. 392 = 
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c. P. CODE, (1908), S. 107—Adding party. 

A. I. R. 1923 Lah. 535- 

—«**•>*<*>, «r 

is no doubt that the appellate Court has power to trans 
fer a respondent to the array of appellants and pass a 

decree in^is favour under O 41, l<r. 4a ^'^ ,n ca . ) 
is just and equitable. {Sulatman and Kendall , JJ-) 

GOPI NATH «-. UUP RAM. a l r 193Q au 7g6 

- Power of Appellate Coin t. . . . 

A nerson who was not a party to the original suit, 
notionly cannot be added as a respondent by the Appel- 
late Court under O. 41, R. 20, but he cannot be so added 
even under S. 107, as that section being expressly subject 

to such conditions and limitations as may be Prescribed 

is subject to the conditions of R. 20, 0. 41, 3 PT.J. . 
o r w N 404 not Foil.; A- I. R. 1925 All. /68; A. I. 

R 1923 Lah. 490, Foil.; A. I. R. 1921 Mad. 172 (F.B.), ; 

Expl and Dist. {Baker, J.) MONJ.UAM INDR- 
CHANDRA V. MANEKLAL MANSUKHBHAI. 

119 I C. 654 = 53 Bom. 598 = 31 Bom. L. R. 672 

A. I. R. 1929 Bom. 353. 

_The High Court has ample power in the interest 

of justice to add parties, or to transpose a party from one 
category to another ; 4 C. W. N. 58, Dist.; 10 bom. 227, 
not Foil. ( Suhrawardy and Mullick , //.) SURYA 

Kanta Jana v. Tarak. Nath Jana. 

98 I. C. 822 = 44 C. L J. 243 = 
A. I. R. 1927 Cal. 37. 

—S. 107 —Additional evidence. 

_The power to admit additional evidence should be 

exercised by a Court of appeal with much caution and 
only in suits where it is satisfied that in the interests of 
justice it should be exercised, and such additional 
evidence when admitted will be evidence which, if pro- 
duced at the trial would have been admissible. (Sir 

him Edge .) Muhammad Khaleef Shirazi and 
Sons v les Tanneries Lyonnasises. 

49 Mad. 435 = 53 I. A. 84 = 3 0. W. N. 568 = 

94 I. C. 767 = 1926 M. W. N. 495 = 
24 M. L. W. 115 = 44 C. L. J. 67 = 
28 Bom. L. R. 1391 = 31 C. W. N. 1 = 
A. I. R. 1926 P. C. 34 = 51 M. L. J. 570 (P.C.). 

—S. 107 —Amendment of appeal. 

_.Although an appeal directed against a dead man is 

not appeal, if the name of such dead man appears on the 
petition of appeal instead of his legal representatives, 
through a bona fide error the petition of appeal can be 
allowed to be amended under the piovisions of O. 1, R. 
10, read with Ss. 107 and 153. ( Niamatullah , /.) 
Ch vtur Prasad Bara Bacha v. Baijnath Prasad 

123 I. C. 824 = A. I. R. 1930 All. 131. 

—S. 107—Appeals. 

_R. 10 applies to appeals by virtue of S. 107. 

(Halii fax. A. J, C.) NARAYAN v. TUKARAM. 

74 1. C. 93 = 8 N. L. J. 63 = 
A. I. R. 1923 Nag. 310. 

—S. 107—Pinal determination of case. 

•An Appellate Court will not insist on deciding a 


case finally if the appellant is satisfied with the order of 
remand proposed by the Court, although it is possible 
for the Court to so decide the case; 3 Bom. 204 and 45 
Bom. 718 (P. C.), Foil. (Shadi Lai , C. J. and Le 
Rossignol, /.) Punjab Akhbarat and Press Co., 
v. Ogilvie. 7 Lab. 179 = 27 P. L. R. 50 = 

8 L. L. J. 13 = 93 I. C. 344 = A. I. R. 1926 Lab. 65. 
—S. 107 —Improper remand. 

-In a suit the trial Court found that the plaintiff 

had no cause of action and dismissed the suit. On appeal 
by the plaintiff the Subordinate Judge held that the 


C.P. CODE, (1908), S. 107—Suppression of evt 
dence. 

principle of Twcedle v. Atki)ison (30 L. J. Q. B. 265) 
would apply to the case and remanded it for trial by the- 
first Court. 

Held : A remand on the general ground that the trial 
Court had not considered all the circumstances of the case 
was not proper. (Deiadoss and Waller , //.) SUPPU 

Chetti v. Arunachalam Cheitiar. 

1926 M. W. N. 5 = A. I. R. 1926 Mad. 1065.. 

— S. 107 —Leave to withdraw. 

-Under S. 107 (2; an Appellate Court has power 

to allow withdrawal of suit under O. 23, R. 1, provided 
it sets aside the decree of the first Court. 40 Mad. 259, 

Foil; A. I. R. 1925 P. C. 55 and 47 All. 158 (P. C.), 

Dist. (Findlay, O. J. C .) MANGLIA v. JaGANNATH.. 

95 I. C. 424 = A. I. R. 1926 Nag. 444. 

-An Appellate Court has jurisdiction in an appeal 

pending before it to give leave to the plaintiff to with¬ 
draw from a suit with permission to bring a fresh suit in 
respect of the same subject-matter. 44 Cal. 367, Diss. 
from ; 35 Bom. 261 Dist. 40 Mad. 259 (F. B.) and 44 
Bom. 598, Foil. (Shah and Crump , JJ> SHEIKH 
Hassan v. Mahomad Aei. 45 Bom. 206 = 

59 I. C. 210 = A. I. R. 1921 Bom. 278 

— S. 107—Negligence by party. 

- Power of Appellate Court to direct fresh evidence 

to be taken. 

Where a party in spite of his treatment by Court 
with indulgence has been persistently defying the orders 
of the trial Court in not personally appearing and in not 
adducing evidence there is no reason for remanding the 
case for fresh trial as no litigant can be allowed to abuse 
the process of Court. (ShadHal, C. J. and Bhide , /.) 
Ghulam Abbas v. Suitanshah. 1161. C. 180 = 

30 P. L. R. 93 = A. I. R. 1929 Lah. 444, 

—S. 107—Remand. 

_ -Preliminary point—Power of Appellate Court. 

Where the trial court held a certain piece of evidence 
irrelevant and the Appellate Court held it relevant and 
remanded the case, it was held that the remand was on 
a preliminary point. ( Schwabe , C. J., Oldfield and 
Coutts Trotter , J J.) MALAYATH YEET1L Ra.MAN 

Nayar v. C. Krishnan Nambudripad. 

69 I.C. 828 = 45 Mad. 900 = 16M.L.W. 425= 
1922 M.W.N. 589 = 31 M.L.T. 208 = 
A. I. R. 1922 Mad. 505 = 43 M. L. J. 354 (F.B.). 

—S. 107—Suppression of evidence. 

- Reliance on burden of proof by opponent — Powers 

of Appellate Court. 

Where many issues were raised but not proved and in¬ 
consistent pleas were also raised and best documentary 
evidence presumably available and probably decisive one 
way or another was not produced. 

Held, that the Appellate Court was justified in revers¬ 
ing the judgment of the trial Court since the conduct 
indicated a design of opponent to take advantage of the 
abstract doctrine of the burden of proof upon a plaintiff 
in ejectment. A. I. R. 1917 P. C. 6, Ref. (Lard 
Blanesburtfi.) RAMESHWAR SlNGH v. BaJIT RaL 
Pathak. 114 I. C. 592 = 1929 A. L. J. 261= 

49 C. L. J. 308 = 33 C. W. N. 430 = 
29 M. L. W. 501 = 6 O. W. N. 42S- 
31 Bom. L. R. 721 = 11P. L. T. 101= 
A. I. R. 1929 P.C. 95 = 57 M. L. J. 565.;(P.C.) 

S. 109. 

Applicability. 

Certificate. 

Decree. 

Final order. 
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C. P. CODE, (1908), S. 109 —Applicability. 

Fit case. 

Interpretation. 

Leave to appeal. 

“On Appeal” meaning of. 

Remand order. 

Right to appeal. 

Scope. 

Special leave. 

Substantial Question of law. 

—S. 109—Applicability. 

- Question of right to open two small windows. 

A case which relates to the right to open two small 
windows in a loft or gallery in a house cannot be said to 
be a fit case to be certified under S. 109 (c); 15 Eom. 
L. R. 1021, Rel. on. (Patkar and Baker, JJ-) 
Lallubhai PRAGJI v. Bhimbhai Dajibhai. 

119 I. C. 782 = 53 Bern. 552=31 Bern. L. R. 632 = 


! C. P. CODE, (1908), S. 109—Certificate. 

I 

it might be of great public or private importance. To 
determine whether a case is of great public or private 
importance, though it is left entirely in the discretion of 
the Court, is a judicial process, which could not be per¬ 
formed without the special exercise of that discretion 
evinced by the fitting certificate. The discretion thus 
vested in the Court, has been always very sparingly 
used. ( Kanhaiya Lai , J. C. and Dalai, A. J. C.) 

Mohammad Karim Khan v. Mirza Sadiq Husain. 

10 O. L. J. 289 = 71 I. c. 339 = 
A. I. R. 1924 Oudh 81. 

- Power to issue — Limitations. 

Where the property involved is of large value and 
the decree of the High Court reverses findings of the 
trial Court on questions of fact and where the evidence 
relied upon by the High Court was rot before the trial 
Court and where a question of procedure with somewhat 


A. I. R. 1929 Bom. 341. unusual character is involved and it is possible that a 

- Final order—Refusal to appoint reecho—Mein- hi 8 her tribunaI might take a different view in respect 

taxability of. thereto, held, that in these circumstances the High 

In a mortgage deed, the mortgagee was given the right £ cult to case as fit one for appeal, 

in the event of suit being filed, to apply for the appoint- • ^9 0) imposes no limitations on the power ct the 
ment of a Receiver to take possession of the land and the ,0 ceitify a case as z fit cr.e though the power 

deed provided that he might do that without any further ‘ GU S bl lo he used very sparing!}. {Dowsin Miller, C. 
consent on the pait of the mortgagor. Cwing to certain J* and Mv.ltuk. J.) Man SlNGH v. Maha Rani 
complications cite to other legal proceedings, the High ^b\\\ AIKHBA1I. /5 I. C. 58=5 P. L. T. 17 = 

Court on appeal refused to appoint a Receiver in the 2 Pat. L. R. A. Civ. 48 = A.I.R. 1924 Pat 468. 

mortgage suit by the mortgagees. " y aii.e of apptai Ceitificcte Jnw jar conclusive. 

Held, that this was not a final order within the T he ruling provision as to certificates cf value appli- 
m.eaning of Section 109 (a) cf C. P. Cede. The appoint- 1 e ’ at time ihe appeal was filed, was No. 2 of 
ment of a Receiver is in no way a matter which finally ! ^v! e ? u ‘ e to ^ cei * n * ie ^ oumd of iOth April, 1838, 
determines the rights of the parties. The fact that a ^h ic fithe effect that the certificate should be 
Receiver had already been appointed by another High j G . e£nr , conclusive of \ah.e and not liable to be ques- 
Court and that therefore if another Receiver were ap- l *oned c n appeal by any party. Banarsi Pei shad v. 
pointed according to the mortgagee’s wishes, there would usuKnshna A'arajan, 2a All. 227 (P. C.), Ref. 
apparently be conflict of jurisdiction between the two tc ‘ {L<id Show.) I\A J H/-KRJSHNA A \ VAR v. Sun- 
Courts and therefore a question would arise as to what ^ERSW AM\ I\ER. L t = 

was to be done in such contingency was held to be net in t _rr « nr w i 15* ^ = 

itself sufficient to reciuire the exercise cf jurisdiction t ~t » t ^ -J 1, ^ 

under Section 109 {c), 22 Cal. 928 and 13 C. L. J. 507. ° 6 C L ’ 4o0 “ A ' 1 ,? T 1S t 2 C 257== 

Ref. to. {Dawson RhHer, C. J. and Fester , /.) ^ ^ 43 M. L. J. 323 (P. C.). 

MaGNI Ram tUNGAR v. SkitEUR CHCUDHURY. - Plaintiff knowingly valuing claim at certain 

82 I. C. 178 = 6 P. L. T. 119= figure—Court-fee paid tu that basis in all the courts— 
A. I. R. 1925 Pat 173 Increased value—Proof of—Liaze to appeal. 

- No general question involved. J Whe u re th * " as awar , e a lar S e was 

S. 109 (*-) of the C. P. Code is inapplicable where the due to him but all the sarr.e valued His claim at Rs. 

question is concerning the parties alone and no general H°°f nd , paid c ? art - fee <•" ' hat , a “ > he courts, 

interest is involved. {Kanhaiya Lai and Daniels , A. J. t e/ f '* at he , C0tl( \ r0 J a Pp'>' leave to .«PP* ] a >. t0 ‘he 

C’s .) Shankar Eaksh Singh v. Udit Narayan 1 ri '7 Coul l c ! ct l the foctl ." g ,1 l at dld ln fact 

Singh. 61 I. C. 131 = 8 O. L. J. 1= iavoh '? a cla ‘ m f g. more '^an Rs. 10 000. (Dankin, C. 

„ ,. Q _ . A. 1. B. 1821 Oudh 30. PURNA chandra Sarkar. 34 C. W. N. 671. 

^ r , rr ; i , - r i7ial order—Order adding joint decree-holders 

——Ordinary case of redemption-Value less than as parties to execution-Maintainability of appeal. 

Issue, if Justifiable. # Where an execution case was started by one of seve- 

he High Court may be able to certify, in excep- ra ] decree-holders, and the others thereupon applied 
tional circumstance 8 , under O 45 R. 3 appeais from its to be added as parties and the execution Court made an 
final decision which are of value less than Rs. 10.000. order that they should be added as executing decree 

ut !? an ordinar y case . °/ redemption involving a holders in the case together with the appellant and the 
question of no general principle, as to whether certain High Court upheld the decision in revision, 

terms of a mortgage-deed constituted a clog on the Hdd , the order sought to be appealed from was not a 
equity of redemption a certificate cannot be granted final order determining the rights of the parties in any 
there being no exceptional[circumstances to justify it. matter in controversy in the suit. The right of the 

Pullan ’ J/'X P arties in so far as their cIain » to share i n the benefit of 

1 ® ^ decree i ts elf t\as in their favour jointly. The order 

A. I. R. 1929 Oudn 243. was one w hl c h related to procedure only. No leave 
Issue of , when justified — Case of public or could be granted to appeal to His Majesty in Council. 
private importance or general interest. {Dawson Miller , C. J. and Mid lick, J.) PRAKASH 

Clause (c) of S. 109, C.P. Code, was intended to meet Chandra Sarkar v. Brindaban Chandra Sar- 
special cases, such, for example, as those in which the kar. 67 I. C. 991 = 3 Pat. L. T. 781 = 

point in dispute was not measurable by money, though 1922 P. H. C. 0.296 = A. I. R. 1922 Pat. 611 
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r v CODE (1908), S.109—Final order Meaning 
c. P. CODE, (1908), S. 109 -Certificate. C. P. CODE, (1908), 

__ -0,-Jer as to—Validity of order of lower Court ^ 

recording compromise Issue of, if just, fed. Order dismissing application for restoration of the 

An order marie by the High Court after contest by Orier^J™ "g ^ # deciee fina , 

both the parties, which decides one way or the other PP , an order passed in the exer- 

whether an order by a lower Court recording; t compro; older PP jurisdiction o£ the High Court 

mise agreement was a valid order is not an order b> con ci. ea i y ies to p r i V y Council from the order, 

sent, and iherefore a certificate can issue ^ tot e fitness and>so no app eal lies to y ^ ^ ^ 

of the case to be taken to the Privy Counak ■ 3 / L SAW MYAING ,. MG. SE,N. 

1 filler C. /. and Adami. J) RAJ KISHORE UAb v. j.j - 2 Bur. L. J. 294 = 

RAM OULAM SAHU. 62 I. c. 215 - 3 PAt. L T 61- C . r.oi - A I. E. 1921 Rang. 208. 

6 P L ' m ~ “ 2 i J ? 92 ° 2 P °a,'256. ; -S. 109-H..I ord.r-M paup.U.. 

4 I -- Refusal of leave to appeal. 

- Grounds of issue—Mention or. refusing leave to appeal in forma pauper,s 

When any certificate is ^"'certificate should show is not a final order within the meaning of S. 109(c): 8 C 
utmost importance that the cer N 296 (F.B.), Ref. (Dawson Miller , C. J. and 

clearly on the face of it upon which grnoun ■ based or W N. W l ^ RASAD S ha MX. FULPATl KUER. 
if it is intended to come underS^ 109 (0 that thediscre ^ 6 ^ 6 7 = 100 I. C . 886 = A.I.E. 1927 Pat. 175. 
tion conferred by S. 10) (c) wa 1 AlYAR - Refusal of leave to appeal. 

cised. (W R adha ^ SHN j A A 31= Order rejecting an application to appeal as pauper is 

v. SWAMINATHA AlYAR. ®®ad. 293 4 t 8 r 718 = not a final order as it is even then open to the applicant 

19 A. L. J. 161 =23 Bom. L. E. 718 not ahnal of Court-fees. ( Daniels , J. 

33 C. L. J. 277 = 25 C. W N. 630 = 13 M.L.W. 321- to file the appeal P J MT. SUNDER Baku, 

1921 M. W. N. 119 = 60 1C. 85-29' M. L. T. 418 | C.M,d 88 j c 575 = 2 O.W.N. 393= 

A. I.E. 1921 P.C. 25 = 40 M.L.J. 229 (P.C.). j A. I. R. 1925 Oudh 548. 

—S. 109—Decree. , __s. 109—Final order—Interlocutory. 

- -Decree of High Court under S.'ny)oi -- Order setting aiide compromise. 

Rangoon City Municipal Act—Appeal to Privy Council ^ order by whkh a Court sets aside a compromise is 

_ Appeal against decisions of special tribunals Ltmi - an j nter | oCu tory and not a final order within S. 109. A. 

tations. . I R. 1922 Bom. 383, Foil. Appeals on matters inter- 

In the case of special and often technical enactments, * in their natur e should be allowed to be preferred 

if a person or a Court is specifically designated to deter- ^ M - St in Council only when their decision will 
mine disputes arising out of the application of such an end t0 the litigation and finally decide 

enactments, the Court or person is not function- P J the parties. 42 All. 174 and 1918 P. H. C. 

ing in an ordinary, but in an extraordinary mariner and Kel. on. (Mears, C. J. and Lindsay. /.)' Bha- 

parties to any litigation arising thereunder will not be * * p AYAL v . MT. DHAN KUNWAR. 48 All. 329 = 

permitted to appeal further than these specially appoint- * ^ ^ j .331 = 92 I.C. 1027 = A.I.R. 1926 All. 311. 

ed persons or tribunals. A decree of the Hig ourt g 10 9 —Final order—Meaning of. 
under S. 91 (3) of the Rangoon City Municipal Act is zt2z 0 rde^f remand. 

not a final judgment, decree or order within the meaning h the or der of remand passed by High Court 

of Art. 37 of the Letters Patent or S. 109 of the C. P. ^Articular case operates as final order or not 

Code and is not appealable to His Majesty in Council. 4 y P own facts. The test question to be 

Cal. 21; 37 Bom. 506 and A. I R. 926 Rang. 25 Doeftheorder of remand finally dispose of the 

(F.B.), Rel. on. ( Pratt , C. J. and (uiliffe , /•) , parties > Leave cannot be granted in a case 

MaDAN Theatres. Limited v. "f iere the ord P e‘r of remand decides an important point of 

Rangoon. 4 Rang^Oa fi Bur. T 1 ^ leaves anQther equally important point undecided 

991. U. 994 A. 1. g. lower Court but of the High 

- Testamentary case-Appeal to Privy Council. ! ° °™ looked at for the purpose of 

A decree of the High Court in a testamentary matter Court that d f the o{ 

onnpaiahlpto His Maiestv in Council when the case determining whether it n y p - _ 


r en V and therefore a certificate can issue as to the fitness | a, 

tt? i jss r. s c =v i * 

A. X. R. 1922 Pat. 256. j - 

- Grounds of issuc-Mention of ' 

When any certificate is granted under O.4o it is of the 

utmost importance that the certificate should show u 

clearly on the face of it upon which ground it is based or \ 
if it is intended to come under S. 109 (e), that the di^cr - 1 

tion conferred by S. 109 (r) was . 

cised. ( Lord Buckmastcr.) = 

v. Swaminatha Aiyar. 44 283_4 t 8 C 7 iS- 1 , 

19 A. L. J. 161=23Bom. L. R. 718- i 

oo ri t j 277=25 C. W. N. 630 = 13 M.L.W. 321- i 

3 mi M. W N 119 — 60 1 6 86-89 I. 418- 

A. I. R. 1921 P. C. 25 = 40 M. L. J. 229 (P.U). , 

—S. 109— Decree. c 01 

- Decree of High Court under ^. 91(3) of 

Rangoon City Municipal Act-Appeal to Privy Council 
—Appeal against decisions of special tribunals Ltmi- 

In the case of special and often technical enactments, 
if a person or a Court is specifically designated to deter¬ 
mine disputes arising out of the application of such 
enactments, the Court or person is not function¬ 
ing in an ordinary, but in an extraordinary manner and 

parties to any litigation arising thereunder will not.be 

permitted to appeal further than these specially appoint¬ 
ed persons or tribunals. A decree of the High Court 
under S. 91 (3) of the Rangoon City Municipal Act is 
not a final judgment, decree or order within the meaning 
of Art. 37 of the Letters Patent or S. 109 of the C. P. 
Code and is not appealable to His Majesty in Council. 40 
Cal. 21 ; 37 Bom. 506 and A. I. R. 1926 Rang. 2b 
(F.B.), Rel. on. {Pratt, C. J. and Cunliffe , J.) 
Madan Theatres, Limited v. Corporation ok 
Rangoon. 4 Rang. 508 = 6 Bur. L. J. 1 = 

991. C. 994 = A. I. R. 1927 Rang. 88. 

- -Testamentary case—Appeal to Privy Council. 

A decree of the High Court in a testamentary matter 
is appealable to His Majesty in Council when the case 


is appealable to His Majesty in Council when the ca^e ™ .g i9 2 0 P. C. 86. Issues v. Sabstem. 

iS **l .'LZV , a o"o °t n TJ 10 h l91 P 6) 2 K.B. 139. Rel. on ; 15 Bom. 155 (P,C.) and 17 


lo LII O.V U Mil -- J - 

appealable under S. 109. 40 Cal. 21 (P. C.), Expl.; 10 | 
L. B. R. 22, not Foil. ( Devadoss and Waller , //.) ; 
PARAMASWAM1 AlYANGAR v. PlCHAMMAL. 

49 Mad. 954 = 1926 M. W. N. 931 = 97 I. C. 836 = 
A. I. R. 1926 Mad. 986 = 51 M. L. J. 299. 

- Order directing final decree to be passed in 

accordance with the preliminary decree passed by tne 
Privy Council—Appeal to Privy Council — Maintain¬ 
ability. 

An order.of the High Court passed on an application 
to pass a final decree according to the preliminary decree 
of the Privy Council, or to transfer it to the sub-Court 
for passing a final decree, is not a final judgment within 
the meaning of S. 109 of the C. P. Code, and therefore 
no appeal lies to the Privy Council from such^ order. 
Such order is also of course not a final decree. (A rish- 
nan and Odgers, JJ.) S. GaNGARAJU BAHADUR r. 
V. RamaCHandra DEO. 20 M. L. W. 753- 

A. I. R. 1925 Mad. 187. 
—S. 109 -Final order—Dismissal for default. 

— ■■ -Dismissal of application for restoration — 


(1916) 2 K.B. 139, Rel. on ; lb Bom. lbb (P.C.) and 1/ 

All. 112 (P. C.), Dist. (PercivaP J. C. and Rupchand 

4 J C ) chuhermal Mulch and v. Mt. 

papurbai 123 L C. 231= 

PAPURBAI. a. IB. 1930 Sind 254. 

_ Final order , what is — Determining factor 

whether the order decides the cardinal issues in the suit 
—Matter of procedure if can be a cardinal issut. 

The determining factor is not the effect on the suit, a 
decision in favour of the applicant would have, if the 
proposed appeal to the Privy Council were successful, 

' but the immediate effect on the suit of the order sought 
to be appealed against. An order is a final order 
i within the meaning of S. 109 (j) only if it decides, or 
| has the effect of deciding the cardinal issue in the suit 
(that is an issue going to the foundation of the sqit) and 
thus disposes of the rights of the parties in the litigation, 
it being permissible to examine not only the order, but 
the circumstances of the case with a view to ascertaining 
the effect of the order on the suit. It is the nature of 
I the order sought to be appealed against, that determines 
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of. 

the right to appeal, and an order is a “final order” within 1 
the meaning of S. 109 (a) only if it puts an end to the 
litigation between the parties or disposes so substantially , 
of the matters in issue between them as to leave merely ! 
subordinate or ancillary matters for decision. 

Held , the order of the High Court did not amount to 
a “final order.” The test is not whether the decision of 
the trial Court, if restored by the Privy Council, would 
put an end to the suit altogether. The determination of 
the matter depends not only upon the nature of the issue 
itself but also upon its importance as compared with that 
of the other points arising in the suit. The test laid 
down by the Privy Council in 47 C. 9l8 is by no means 
a certain one; a matter of procedure can never be treated 
as a cardinal point in the suit. Nor can an issue, which 
does not dispose of the rights of the parties belong to that 
category. There may, however, be other issues in a case 
which deal with the rights of the parties, but every one 
of them cannot be held to be a cardinal point. It is 
impossible to lay down any hard and fast lule which 
would solve the problem in every case, and it is the duty 
of the Court to determine in each case whether the order 
sought to be appealed against, comprises a decision on a 
crucial issue which'goes to the root.of the case or whether 
it is a mere interlocutory order. 15 Bom. 155 ; 17 All. 
112 ; 22 All. 220 and 47 Cal. 918, Foil. Issacs & Son 
v. Sabstein, (1916) 2 K. B. 139 ; Salaman v. Warner, 
(1891) 1 Q.B. 734 and Bozsom v. The Altrincham 
Urban District Council , (1903) 1 K.B. 547, Foil. {Shadi 


apply for probate but which leaves outstanding the 
question whether being competent to apply it is entitled 
to grant of probate is not a final order within the 
meaning of S. 109 of the Civil Proceduie Code. 
{Lindsay, J. C. and Wazir Hasan, A. J. C .) SRI 

Krishna Das v. The. Benares Hindu Univer¬ 
sity. 23 O. C. 324= 60 I. C. 208. 

-S. 109—Final order—Remand. 

- Trial Court holding temple private — High 

Court holding public—Remand order if appealable. 

Where a scheme suit brought under S. 92 was dis¬ 
missed by the trial Court on the ground that the suit 
temples were private temples, but the High Court finding 
| that the temples were public remanded the case to the 
* trial Court, the decision of the Court was not final 
adjudication within the meaning of S. 109. 13 Mad. 349; 
38 Mad. 509, (1918) M.W N. 844; 8 Bom. 548; 25 All. 
629 and 33 All. 391, Rel. on ; 15 Bom. 155 (P.C.), Dist. 
and A. I. R. 1922 Mad. 510, not Foil. {Phillips and 
Odgers, JJ .) MUNDANEHERI ROMAN v. ACHUTHAN 

Nair. 117 I. C. 300 = A. I. R. 1929 Mad. 308. 

- Order setting aside compromise decree — Appeal. 

Order directing that a compromise decree passed 
under O. 23, R. 3 be set aside and the suit proceeded 
with, from the stage at which the compromise was filed, 
is not a final order. Case-law discussed. {Dawson 
1 Miller, C. J. and Foster, /.) F. A. SAVI v. SaBITRI 

! Thakurain. 6 Pat. 282= 8 P. L. T. 615 = 

A. I.R. 1927 Pat. 363. 

i - Order setting aside abatement and directing re- 


Lai , C. J. Broadway and Harrison , J J.) SULTAN 

Singh v. Murli Dhar. 80 I. C. 366 = 5 Lah. 329 = 

6 Lah. L. J. 240 = A. I. R. 1924 Lah. 571. 

- Suit for dissolution of partnership and accounts 

—Liability to account declared by High Court — 
Appeal. 

An order is final under S. 109, if it finally disposes of 
the right of the parties to the action though it may not 
formally conclude the proceedings. Where the High 
Court finally decided the plaintiff’s right to obtain an 
account between the parties and ordered the lower Court 
to pass a preliminary decree and take further proceedings 
according to law, the order is final within the meaning 
of S. 109 and not merely ‘interlocutory’. {Oldfield and 
Ramesam, JJ.j SATHAPPA CHETTY v. S. N. 
Subramanian CHETTY. 71 I. C. 334 = 

16 M. L. W. 718 = 31 M. L. T. 385 = 
A. I. R. 1922 Mad. 510 = 43 M. L. J. 758. 

- Decision on cardinal issue . 

The decision of the High Court on a cardinal issue in 
the suit is a final decree within S. 109. Where the High 
Court held that the suit was not barred by res judicata 
as had been decided by the lower Court and recommended 
the case, and where from the pleadings it appeared that 
if the Judicial Committee were to uphold the decision of 
the first Court it would finally dispose of the main 
issues in the suit even though there might be subordinate 
enquiries to be made in the suit. 

Held , that the decision of the High Court was a final 
decree within S. 109. 17 All. 112 (P. C.) and 35 Cal. 
618, Foil. {Sanderson, C. J. and Richardscni, J.) 
Khagendra Nandan v. SAHAYRAM CHUG 
KERBUTTY. 25 C. W. N. 896 = 62 I. C. 776 = 

A. I. R. 1921 Cal. 177. 


1 hearing. 

Where an application to set aside abatement of suit by 
i excusing delay of two days in making it was rejected and 
in appeal from the order, the High Court accepted the 
' appeal and directed the lower Court to re-hear the 
I application. 

j Held , that the order of remand was not a final order, 

i Solomon v. Warner, (1891) 1 Q. B. D., 734, Foil. 
; {Mcars, C. J. and Piggott, J.) MUMTAZ UD 
DaULa V. R. R. SKINNER. 47 All. 335 = 

23 A. L. J. 19 = 6 L.R.A. Civ. 175 = 
86 I. C. 161 = A. I. R. 1925 All. 263 

: - Suit dismissed due to plaintiffs' want of locus 

j standi— Appeal— Prima facie case held made—Case 
' remanded for further hearing—Order if appealable. 

Where the lower Court had dismissed the plaintiffs’ 
j suit on the ground that they had no locus standi and 
! the High Court on appeal held that the plaintiffs had 
; prima facie sufficient interest to entitle them to an 
j investigation of the case which they made and that the 
| facts had not been sufficiently ascertained to justify the 
I dismissal of the suit on the preliminary point of locus 
standi and remanded the suit. 

| Held , that it was only a mere order of remand under 

O. 41, R. 23 and not a final order within the meaning 
! of S. 109. ( Sanderscn, C. J. and Richardson , J.) 
Hari Narayan De v. Hari Bhusan de. 

78 I. C. 117 = A. I. R. 1925 Cal. 574. 

- Order of remand deciding main point in the case 

; — Appeal. 

■ Ordinarily an order of remand is merely an inter¬ 
locutory order ; but, that does not finally decide the 
• question, and if the order in question has the effect of 
deciding finally the cardinal point in the suit, it must be 


-- Order holding that a person is competent to 

apply for probate—Appeal to Privy Council. 

An order is final within the meaning of S. 109 of the 
Civil Procedure Cede if it finally disposes of the rights 
of the parties. An order which merely decides that an 
incorporated tody is a juridical person legally competent 
to discharge the functions of an executor and as such to 


held to te a final order from which leave to appeal 
should be granted. Where the suit was an administration 
suit by a Mahomedan widow, and the defence thereto 
was that she had teen validly divorced, 

Held, that the main point in dispute between the 
parties was whether the plaintiff had been 'egally 
divorced or not. The decision on that point in defen- 
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dant’s favour would put an end to the whole suit, and so 
the point was the cardinal point in the suit and an order 
of remand by the High Court, Hating to the point must 
be held to be a final order within S. 109, C. P. 
Code. 38 Mad. 509; 38 All. 391, 25 Alb 629; 15 Bom. 
155- 17 Ml 112 ; 35 Cal. 618, Foil. ( Robinson , C. J. 
and Baguley, J.) Ma Ml Ml KaLENTHFR AMMAL. 

84 I. C. 519 = 3 Bur. L. J. 248 = 

A. I. R. 1925 Rang. 147. 

- Order of rent mi going to the root of the case— 

Appeal. 

In execution of a mortgage decree the decree-holder 
applied to the Court below for the preparation of a 
decree for unsatisfied balance, under O. 34, k. 6. 
judgment-debtors objected that the application *or a 
decree under O. 34. R. 6 was statute barred. The execu¬ 
tion Court upheld this contention and dismissed the ap- 
plication of the decree-holders. On appeal, the HighCourt 
held that the application was within time. 4 he order of 
the Court below was therefore set aside and the exe¬ 
cution Court was ordered to re-admit the application of 
the decree-holders on to its file of pending applications 
and to dispose of it according to law. 

Held , that it is not certain that the order of the High 
Court might not fairly be described as a final order 
within S. 109. Certificate was granted especially j>ince 
the remand order went to the root of the case. 17 All. 
112, Foil. ; 6 A. L. J. 786 and 33 All. 391, Disk 
(/Hears, C. /. and Piggott. J.) SH ANT LaL v RaJ 
NAKA1N. 79 I. C. 87 = 45 All. 741 = 

21 A. L. J. 683 = 4 L. R. A. (Civ.) 577 = 

AIR. 1924 All. 119. 

- Order of remand deciding subsidiary issue — 

Appeal. 

An order of remand, which does not finally determine 
the rights of the parties but merely disposes of a subsi¬ 
diary issue, the determination of which necessitates the 
continuation of the trial is not a final order within 
the meaning of S. 109 (<-); 15 Bom. 155 ; 17 All. 112, 
Disk, 40 Cal. 635. Foil. {Kanhaiya Lai, J. C . and 
Dalai , J. C.) Mohamad Karim Khan v. Mirza 
Sadiq Husain. 10 O.L J. 289 = 71 I. C. 339 = 

A. I. R. 1924 Oudh 81. 

- Order setting aside—Decree on compromise and 

directing lower Court to try suit on merits—Appeal if 
lies. 

The trial Court in this case passed a decree upon a 
certain compromise which was arrived at between the 
plaintiff and defendant No. 2. On appeal by defendant 
No. 1 the decree was set aside by High Court and the 
lower Court was directed to proceed with the suit in the 
ordinary course, as if there had been no compromise. 
Plaintiff asked for a cei’ificate for leave to appeal to 
His M iji'ty in Council from the order. 

H-I f the order is not a final order within the meaning 
of S. 109 but only an interlocutory order. The word 
‘final’ is used in its ordinary sense and therefore means 
an order which pits an end to the litigation between 
the parties or at all events disposes so substantially of 
the matters in issue between them as to leave merely 
subordinate or ancillary matters for decision, {Shah. 
A f. C.J. and Crumb, J.) SHANKAR BHARATI v. 
Narasinha BHARATI. 69 I. C. 80 = 

47 Bom. 106 = 24 Bom. L. R. 925 = 

A. I. R. 1922 Bom. 383. 

- Order of remand not deciding cardinal point in 

the case — Appeal. 

An order of remand is not ordinarily capable of being 
the subject of an appeal to His Majesty in Council, being 
interloc itory and not final within the meaning of S. 109. 
It can only be regarded as a final order and capable of 


C. P. CODE, (1908), S. 109—Final order—What is 
not. 

appeal if it has the effect of finally deciding some car; 
dinal point in the suit. 23 All. 220 (P. C.), Kelied on. 

A sued for declaration that he was the sole owner of 
the suit property free of any encumbrance and that he 
was in possession of it as owner. B contended that as he 
(. B ) was in possession, a suit merely for declaration was 
not competent. The suit was dismissed. In appeal, it was 
found that A was in possession of a portion of the pro¬ 
perty and that he was a co-sharer with C who was in 
possession of other portions and the case was remanded 

for trial on merits. _ 

Held, that the order of remand did not finally decide 
any cardinal point in the suit and no appeal lay to the 
Privy Council, nor was the case a fit one for certifying 
under cl. (<*), {Scott-Smith and Broadway , //.) MEHP 

Chand v. Labhu Ram. 60 I. C. 522 = 

2 Lah. 106 = 65 P.L.R. 1921 = 

A. I. R. 1921 Lah. 203. 

—S. 109—Final order—What is not. 

- Scheme suit—Defendant trustee dying—Order 

holding the suit not to abate as regards settling of 
scheme. 

Pending a suit for the removal of the defendant trus¬ 
tee from his alleged trusteeship and for framing a 
scheme, the trustee died and it was held that the whole 
suit abated. In appeal to the High Court, it was held that 
so far as the removal of the alleged trustee was concerned, 
the suit must abate on the death of that trustee, but in 
so far as the suit was for the framing of a scheme, the 
suit did not abate and could be continued against the 
succeeding trustee. 

Held , that the order was not a final order under 

S. 109. 47 Cal. 918 (P.C.); A. I. R. 1925 All. 263 and 
A. I. R. 1924 Lah. 571, Rel. on. {Phillips and Knsh - 
nan //.) VyTHILINGA v. ARUMUGA. 

23 M. L. W, 695 = 941.0.966 = 

A. I. R. 1926 Mad. 748 =50 M. L. J. 552. 

- Order extending time for appeal. 

Order extending the time for presenting an appeal to 
the High Court under S. 5 of the Limitation Act, and 
thus admitting the appeal is not a final order wikiin the 
meaning of S. 109, C. P. Code, though an order refus¬ 
ing such extension would amount to a final order. {Das 

and. Ada mi , //.) H. G. PEREIRA v. E. I. RY 

7 P. L. T. 256 = 901. 0.723 = 
A. I. R. 1926 Pat. 102. 

- Order not record alleged compromise but to pro¬ 
ceed with suit. 

An order that an alleged compromise should not be 
recorded and that the suit should proceed in the usual 
way is not a “final order”. 10 M. I. A. 340, Ref. 

Per Rankin /.—Whether the character of finality can 
be rightly claimed in respect of an order must be deter¬ 
mined with reference to the precise relation in which it 
stands to the proceeding before the Court 13 C. L. J. 
90, Foil. (Sanderson , C.J. and Rankin, /.) SURENDRA 

Nath Mitter v. Sm. Tarubala Dassi. 

89 1. C. 94 = 29 0. W. N. 832 = 

A I R. 1925 Oal. 857. 

- Order refusing to aset side order restoring suit 

to file. 

An order passed by the High Court refusing to set 
aside an order of the Court below restoring to file a suit 
is not a final order within the meaning of S. 109. 
{Spencer, Og. C.J , and Devadoss, J.) J. J. BRITO v. 
S. S. Brito. 78 I. C. 938 = 19 M. L. W. 458 = 

34 M. L. T. 112 = 1924 M. W. N. S80 = 
A. I. R. 1924 Mad. 701 = 46 M. L. J. 357. 
■ Income-tax Act ( 191$), .S*. 51 — Order under S . 5l 
—Appeal to Privy Council—General right — Prittci . 
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,ples discussed. 

No statute, Imperial or Indian, is to be found, giving 
expressly, or by implication, a right of appeal, either 
with or without the leave of the High Court of Bombay, I 
to His Majesty in Council from a decision or ordei made ' 
or judgment given by the High Court under the provi- , 
sions of the 51st section of the Indian Income-tax Act; 
of 1918, neither can any such Statute be found giving a 
general right of appeal to His Majesty in Council from 
the orders or judgments of any clause of Courts, as the | 
3rd section of the English Appellate Jurisdiction Act, 1 
1876 gives a general right of appeal to the House of | 
Lords from the judgments or orders of the Courts there¬ 
in mentioned. The words “original jurisdiction” in Cl. 1 
39 of Letters Patent (Bombay) are only used in contra¬ 
distinction to the words “made on appeal” mentioned ! 
earlier in the clause. The appeal is competent if the 1 
decision and order of the High Court under S. 5l of the i 
Income-tax Act are within clause 31 of the Letters Pat- : 
ent. It must be either a final judgment or a final decree 
or a final order. A final judgment as understood in Eng¬ 
lish litigation is nothing more than that there should be a I 
proper litis contestatio and a final adjudication between 
-.the parties to it on the merits When a case is stated 
for the “opinion’ of the Court, that would serve prima 
facie to indicate that the order made by the Court was 
only advisory. Where the case is referred for the “deci¬ 
sion” or “determination” of a question, there is a prima 
facie difficulty in holding that the order embodying this 
determination or decision is advisory, but the use of 
these words or one of them is not decisive. The deci¬ 
sion. judgment or order made by the Court under S.5l of 
the Income-tax Act is merely advisory and not in the 
.proper and legal sense of the term final, and an appeal 
from it is incompetent. ( Lord Atkinson.) Tata 

Iron and Steel Co., ltd., v. Chief Revenue 
Authority, Bombay. 74 I. C. 469 = 

4 L. R. P. C. 170 = 1923 M. W. N. 603 = 
25 Bom. L. R. 908 = 21 A. L. J. 675 = 
50 I. A. 212= 18 M. L. W, 372=47 Bom. 724 = 
:39 C. L. J. 16 = 28 C. W. N. 307 = 33 M. L. T. 301 = 
A. I. R. 1923 P. C. 148 = 45 M. L. J. 295 (P.C.). 

- Order in civil extraordinary application—No 

.final disposal of rights. 

The substantial portion of the order which the appli¬ 
cants complained of in their petition for leave to appeal 
to His Majesty in Council was really passed on the Civil 
Extraordinary application, but did not finally dispose of 
•the rights of the parties and the suit was left at practi¬ 
cally the stage at which it was when filed. 

Held, it cannot be said that this is a final order with¬ 
in the meaning of S. 109 ( a) or that it is a final judg¬ 
ment within the meaning of Cl. 39 of the Letters Patent. 
{Shah and Crump , //.) SHRINIWAS LAXMIPATI RAO 

v. Hanmant Sriniwas Deshpande. 

79 I. C. 210 = A. I. R. 1923 Bom 39. 

i 

- 0 rder granting review. 

An order granting a review is not a final order, and 
no leave to appeal to His Majesty can be granted from 
;such an order. {Oldfield and Ramesam , //.) P. S. 
Narayana Iyer v. Biyari Bivi. 69 I. 0. 977 = 

16 M. L. W. 623 = 1922 M. W. N. 731 = 
32M.L. T. 98 = A. I. R. 1923 Mad. 57 = 

43 M. L. J. 559. 

- Final order , meaning of—Order determining the 

competency of a person to apply for probate without 
deciding the right to grant. 

An order to be final must finally determine the rights 
of the parties. An order which only determines the 
Competency of an incorporated body as a judicial person. 


C. P. CODE, (1908), S. 109—Fit case. 

to apply for probate but does not determine whether it 
would be entitled to a grant of it if it applies is not final 
within S. 109. ( Lindsay , J. C. and IVazir Hasan , 

A. J. C.) Sri Krishna Das v. Benares Hindu 
University. 60 1. C. 208 = 23 0. C. 324. 

—S. 109—Fit case. 

- Question of general importance—Right to carry 

procession. 

Where a declaration that Mahomedans should be 
authorized to take out “duldul” procession on 4th day 
of Moharram of every year without any obstruction or 
interference is the relief sought for, the matter is of 
general importance to both the communities Hindus 
and Mahomedans and is in language of S, 109, other¬ 
wise a fit case for appeal to His Majesty in Council. 
(Mars, C. J. and Sen, J.) SUBHAN MOCHI v. 
Babu Ram Singh. 122 I C. 415 = 

A. I. R. 1930 All. 121. 

- Question of general importa)ice—But the law 

already settled by Privy Council. 

Although a matter may be of general importance, if 
the question of law involved in the appeal has been 
settled definitely by a judgment of the Privy Council 
the case should not be sent to Privy Council for a fresh 
decision on the same point. (Mears, C. J. and Makerji, 

j.) Ram Kumar Muhammad Salim. 

1929 A. L. J. 241 = A. I. R. 1929 All. 339. 

- Meaning of—No merit in appeal—Third party's 

rights affected. 

Under S. 109 (r) the High Court must be satisfied 
that the case is a fit one for appeal ; that means that 
the High Court must be satisfied that having regard to 
all the circumstances of the case it is right and proper 
to grant the certificate of leave. The mere fact that 
the point raised in the appeal affects third parties is no 
ground for enabling a person, whose case is devoid of 
merit, to further agitate the question. (Ramesam and 
Veukatasubba Rao, JJ.) RAMAL1NGA MUDALI v. 

Ramaswamy Iyer. 119 I. C. 695 = 

A. I. R. 1929 Mad. 696. 

- High Court affirming judgment of loiver Court 

—High Court ignoring rule regarding recitals in 
ancient documents. 

Where High Court affirms the judgment of lower 
Court and gives a finding against a party in respect of 
the existence of necessity for the alienations of lands 
made by a Hindu widow without advertence to the rule 
regarding recitals in ancient documents laid down by 
the Judicial Committee, a petition praying for a certi¬ 
ficate under S. 109 (r) may be granted, as the point 
raised is one of law. A. I. R. 1920 P. C. 64 ; A. I. R. 
1916 P. C. 110 ; A. 1. R. 1925 Mad. 673 and A. I. R. 
1926 Mad. 692, Ref. (Venkatasi/bba Rao and Madhavan 
Nair, //.) TAYAMMA v. VARADACHARYULU. 

A. I. R. 1929 Mad. 827. 

- Point not of public or private importance—If 

otherwise fit—Determination by Board of two Abidi 
years to be previous year for assessment—Objection to 
such order but not showing that there were other assessees 
making similar account—Leave to appeal. 

The Central Board of Revenue determined the period 
of the two Abidi years which ended during one calendar 
year to be the previous year for the purpose of assess¬ 
ment. It was contended by the assessee that it was not 
within the competence of the Board to pass such an 
order. The sum in dispute was about Rs. 20,000. It 
was not shown that there were other assessees who took 
as their previous year a year which is consistently less 
than calendar year. 

Held , that the point in dispute was not of great pub¬ 
lic or private importance and the case could not be 
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certified to be otherwise fit for appeal to Privy Council. 

23 All. 227 (P. C.) and A. I. R. 1927 P. C..242 Ref. 
{Macnair, Offg. J . C. and Jackson , A. J. C .) M. b. K. 
MALAK 7'. COMMISSIONER OF INCOME-TAX. 

120 I. C. 409 - A. I. R. 1929 Nag. 336. 

- Point of laiu settled by Full Bench. 

Where a point of law has been settled by a Full 
Bench so far as the Court in which leave for appeal is 
prayed, the fact that there is conflict between that 
Court and some other High Court does not render t e 
case fit one for appeal to Privy Council. {Haller and 
Madhavan Nair , //.) PUNNAYYA v. J^AKSIIMI- 

NARAYANA. 109I V? , - 1 «q 

A. I. R. 1928 Mad. 448. 

- Question as to necessity of registering document 

containing option of re purchase. , 

A case involving the question as to the necessity ot 
registering the documents giving an option of repur¬ 
chase was held a fit case for appeal to Privy Council as 
the execution of documents with an option of repur¬ 
chase is very common, and a considerable amount of 
litigation comes before the Courts in connection with 
them and the law on the question of necessity of regis¬ 
tering such documents has not been clear in view of 
conflicting decisions. {Fawcett and Madgavkar , JJO 

Jevangiri Guru v. Gajanan narayan. 

100 1. C. 143-50 Bom. 753 = 28 Bom. L R. 1437 = 

A. I. R. 1927 Bom. 19. 

- Decree generally not appealable. 

Where a decree passed by the High Court is such 
that had it been passed by a Subordinate Court, no 
appeal would have laid to the High Court, no leave 
would be granted for an appeal to His Majesty in Coun¬ 
cil against such a decree of the High Court. {IVazir 
Hasan and Simpson , A. J. Cs .) JaGMOHAN SlNGH v. 

SheO Mangal Singh. 90 I. C. 332 = 

A. I. R. 1926 Oudh 17. 

- Question of limitation — A r o serious divergence 

of judicial opinion. 

Where the question involves was one of limitation 
and it appeared that there was no serious divergence of 
judicial opinion on the points, hdld, that it was not a fit 
case for appeal to the Privy Council under S. 109 (r) in¬ 
asmuch as it did not involve a substantial question of 
law. {T eke hand and Agha Haidar , JJ.) THE MUNI¬ 
CIPAL Committee, Lahore v. Maya Ram. 

121 I. C. 506= 31 Punj. L. R. 17. 

- Questions of public importance or private impor¬ 
tance to both parties—Mere question about construction 
of agreement. 

What is contemplated by S. 109 (r). is a class of 
cases in which there may be involved questions of 
public importance, or which may be important prece¬ 
dents governing numerous other cases, or in which, 
while the right in dispute is not expressly measurable in 
money, it is of great public or private importance to 
both parties. General questions connected with the 
mere construction of agreements, which do not raise 
either far-reaching questions of law or matters of 
dominant public importance are not allowed to be the 
subject of appeal to Pi ivy Council. Dispute between 
two rival temples belonging to two different sections of 
the Hindu community about the right of one of them to 
hold their processions in the streets of Madras turning 
on the construction of an agreement between the temples 
made many years ago was held to render the case a fit 
one. {Schwabe, C. J. and Coleridge , /.) N. KESAVA 

Mudaliarzc Govindachariar. 76 I. C. 811 = 

18 M L. W. 348 = 1924 M. W. N. 3 = 
A.I. R. 1924 Mad. 231 = 45 M. L. J. 514. 

- Question of great importance. 


C. P. CODE, (1908), S. 109 —Leave to appeal. 

For the grant of a special certificate the questions 
involved must be not merely substantial but must Be of 
great public or private importance. 24 All. 174. 6 Bom. 

L. R. 403 at p. 406, 39 M. 843 at p. 845, Foil. The 

powers of co heirs and the doctrine of Its pendens are 
not matters of such importance as to make the case a fit 
one for appeal. ( Robinson , C. J. and Mae Gregor , J.) 
Maung Thwe v. A. L. A. R. Chetty Firm. 

681. C. 690 = 11 L. B. R. 335 = 

1 Bur. L. J. 62 = A. I. R. 1923 Rang. 71. 

—S. 109—Interpretation. . 

- Redemption decree — Appellate Court filing a 

later date—Appellate decree if one of rrversal. 

A decree of ’ a High Court affirming a decree for 
redemption passed by a lower Court but fixing a later 
date for redemption and allowing the interest at bond 
rate to run from the expiry of the date fixing by the 
lower Court till the date fixed by the High Court, does 
not make the decision one of reversal. ( Mullick , Ag. 

C. J. and Jwala Prasad , Jf) MAHAPEO LAL i/. 

Dalip Narayan Singh. 1061. C. 243 = 

9 p. L. T. 393 = A. I. R. 1928 Pat. 190. 

- S. 104— If restricts S. 109. 

The provisions in sub-S. 2 of S. 104 deal with 
internal appeals within the limits of British India. The 
application to file an award may be made in the Court 
of the Subordinate Judge. If any dispute arises, and 
the amount at stake is below a certain figure, the appeal 
would lie from him to the District Judge. If it were 
above that figure, it would lie to the High Court. The 
provision is intended to prevent any appeal beyond the 

District Judge where the sum in dispute is small. In 

this respect it runs parallel with S. 100, which limits 
second appeals from appellate decrees by District 
Judges. That section deals with decrees only while the 
decisions on arbitration questions are styled orders. 
There is therefore nothing in S. 104 to take away the 
general right of appealing to the Crown given by S. 109. 
{Lord Phi Hi more.) RAMLAL HARGOPAL v. J)dSAN- 
CHANDRA. 831. C. 531 = 1924 ML W. N.79- 

7 N. L. J. 62 = 34 M. L. T. 62 = 

19 M. L. W. 549 = 20 N. L. R. 33 = 

511. A. 72 = 22 A. L. J. 386 = 51 Cal. 361 = 

26 Bom L. R. 586 = 28 C. W. N. 977 = 

5 L. R. P. C. 216 = A. I. R-1924 P. C. 95 = 

46 M. L. J. 628 (P.C.). 

- 'Affirming'. , , . 

The decision of the appellate Court afhrms the deci¬ 
sion of the Court below if the decree is affirmed, even 
though the appellate Court may have reached the same 
conclusion on different grounds. {Daniels and L\le y 
A. J. Cs.) MOHAMMED ALI KHAN V . GAZANFAR AH 

Khan 70 I. C. 283 = 25 O. C. 277 = 

A. I. R. 1923 Oudh 49. 

—S. 109—Leave to appeal. 

- Question of lav*—Subject-matter not capable of 

being valued in money. 

The mere existence of a substantial and important 
question of law does not justify certification under 
S. 109 Or). Leave to appeal under that section can be 
granted when the subject-matter in dispute is also such 
as cannot be reduced into actual terms of monev. 

A. I. R. 1921 P. C. 25, Rel. on. ; 23 All. 415 (P. C.), 
Ref. {Macnair , Offg. J . C. and Af:tnje % A. J- C.y 
CHUNNILAL v. Gulabchand. 12S I. 0. 4S0 = 

12 N. L. J. 170 = A. I. R. 1930 Nag. 91. 

- Community assessed for its income—Reference 

answered against the community—Lecrvc to appeal to the 
Privy Council sought—Question whether constitution of 
the community amounts to a trust of wakf . 

A provision in S. 109, Cl. (<*), C. P. Code, is clearly 
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intended to meet special cases, such, for example, as 
those in which the point in dispute is not measurable by 
money, although it may be of great public or private 
importance. 

The representative and head of the Atba-e-Malak 
Badar community residing at Mehdibagh Nagpur, was 
assessed with a sum of Rs. 2,000 as the income-tax pay¬ 
able on assessed income of the community for a certain 
year, and the reference, which was made under S. 66, 
Income-tax Act (XI of 1922), by the Commissioner of 
Income-tax, Central Provinces, was answered against 
the community and leave to appeal to their Lordships of 
the Privy Council was sought. 

Held , that leave should be granted as an all-import¬ 
ant legal question was involved as to the nature of the 
constitution of the community and as to whether its 
constitution amounted to a trust or a wakf. 23 All. 227 
(P. C.) ; 38 All. 188 ; 15 Bom. L. R. 1021 and A. I. R. 
1924 Mad. 231, Foil. ( Findlay , J. C. ami Prideaux , 
A. J. C.) Md. Ibrahim Raza v. Commissioner of 
INCOME-TAX. 109 I. C. 129 = 

A. I. R. 1928 Nag. 202. 

- Interlocutory orders—Exceptional cases of great 

public or private importance. 

Chatterjca , J .—The power of the Court to deal with 
applications under Cl. ( c) of S. 109 should be exercised 
only in exceptional cases of great public or private 
importance. 

Rankin , J .—Although interlocutory orders are within 
the ambit of Cl. (c) of S. 109 and their having some 
public or private importance may lake the place of a 
high money value as a ground for leave to appeal, does 
not give the party complaining a right to take the matter 
to England but the desirability of taking interlocutory 
orders on appeal to England involves practical con¬ 
siderations of a special character. 21 C. L. J. 281 and 
A. I. R. 1922 Ca . 479, Expl. (Chatterjee and Rankin , 
//.) Binoy Krishna Mukarji v. Satish Chandra 
GlRI. 103 I. C. 561= 31 C. W. N. 540 = 

A. I. R. 1927 Cal. 481. 

- Income-tax Act (XI of 1922) amended by (24 of 

1926), 5. 66 -A (2 )—Question of great public or private 
importance. 

The newly added S. 66-A (2) to the Income-tax Act 
is in terms the same as S. 109 (c) of the C. P. r 'ode. 
Inasmuch as a reference under S. 66 of the Income-tax 
Act postulates the existence of a question of law, it is 
perfectly clear that the intention of the Legislature in 
adding S. 66-A to the Income-tax Act was to enable an 
appeal to His Majesty in Council in cases in which the 
High Court could certify that the question of law 
involved was one of great private or public importance. 
23 All. 227 ; A. I. R. 1924 Mad. 231 ; A. I. R. 1923 
Mad. 232 ; A. I. R. 1921 Pat. 33, Ref. (Broadway and 
Zafar Ali , //.) DELHI AND GENERAL MILL CO. v. 

Commissioner of Income-tax. 100 I. c. 97= 

8 Lah. 269 = 28 P. L. R. 443 = 
A. I. R. 1927 Lah. 181. 

- Law already settled by Privy Council. 

When there is a Privy Council decision setting the 
law on a point, the case an not be certified as a fit case 
involving a substantial question of law. (Mears, C. J. 
and Lindsay , J.) RAGUBIR SINGH v. NATHUMAL. 

92 I. C. 1013. 

- Decree not open to objection under O. 47, R. 7. 

Where a decree passed by the High Court on review 
was not open to objection on some ground recognised 
by O. 47, R. 7 the case cannot be certified as a fit case 
under C. P. Code, S. 109 (c). (tVazir Hasan and 
Simpson , A. J. Cs .) JAGMOHAN SlNGH v. SHEOMAN- 
Gal Singh. 90 I. C. 332 = A. I. R. 1926 Oudh 17. 

D. D.—VOL. 1—112 


C. P. CODE (1908), S. 109—Leave to appeal. 

- Probate proceedings—Opposite party recognizing- 

applicant to be proper party—Right of applicant to 
appeal. 

The applicant filed a caveat in the Court of first 
instance and the opposite party did not apply to have 
caveat discharged. In other words the opposite party 
recognized that the applicant was a proper party to the 
probate proceedings. The opposite party appealed to 
High Court and he made the applicant party respon¬ 
dent to the appeal. The opposite party succeeding in 
appeal the applicant applied for leave to appeal to 
Privy Council. 

Held , the High Court was not competent to enter 
upon the question whether the applicant had any locus 
standi to maintain the application. (Das and Adami , 
//.) GENDANONI DEBYA7'. RAGHUNANDAN SlNGH. 

911.C. 768 = 7 P.L.T. 287 = 1925 P. H. C. C. 337 = 

A. I. R. 1925 Pat. 712. 

- 1 Private importance’—Matter of small value. 

The duty of the Court if it thinks that the case is a fit 
one for consideration by His Majesty in Council where 
it would not be right to call upon one party whose 
financial interest in the matter is too small to incur the 
risk of the costs of the appeal, is to refuse leave and to 
leave the appellant, if so advised to apply to the Privy 
Council for special leave. 

Per Coutts Trotter , J. —Where amounts at stake in 
the cases are in themselves small, the most satisfactory 
order would be to allow the appellant to appeal and get 
his principle settled for him on terms of paying all the 
other sides’ costs in any event ; but this Court has no 
power to make such an order. It is best to regard their 
Lordships of the Judicial Committee when they speak 
of “private importance” as meaning private importance 
to both parties to the litigation and not only to one of 
them. (Schwabe , C. J., Coutts Trotter and Kumara- 
sivami Sastri , JJ.) RAJA OF RAMNAD v. TlRUNEELA- 
KANTAM. 721. C. 250 = 32 M. L. T. 126 = 

17 M. L. W. 775 = 1923 M. W. N. 415 = 
A. I. R. 1923 Mad. 232 = 44 M. L. J. 217. 

- Question whether decision of In am Commissioner 

or surveyor is binding on owners of estates is not—If 
one of general importance. 

The petitioner for leave to appeal to His Majesty 
wanted to raise the question whether or not the decision 
of the Inam Commission in 1865 and that of Deputy 
Superintendent of Survey 1876 as regards the surveys 
made in the private estates were binding on the owners 
of those estates and of the adjacent lands. Held , neither 
of these questions has affected or is likely to affect any 
large number of persons. The case does not involve 
any question the decision of which might result in a 
precedent governing numerous other cases or in which 
the right in dispute is of great public or private im¬ 
portance. (Oldfield and Spencer , JJ.) ALAGAPPA 
CHETTY v. NACHIAPPAN. 69 I. C. 385 = 

1922 M. W. N. 683 = 16 M. L. W. 517 = 
31 M. L. T. 335 = A. I. R. 1923 Mad. 125 = 

43 M. L. J. 728. 

- Interlocutory order of general importance. 

The “ order ” is obviously intended to be not merely 
a final “order”, and the expression is wide enough to 
include any order. Where there is involved a matter 
of real importance namely, as to whether the Court has 
jurisdiction to make an order, the case is a fit one for 
appeal to His Majesty in Council under S. 109 (c). 

(Sanderson , C. J ., Thomas and Richardson , JJ.) 

Shiva Prasad Singh v. Rani Prayag Kumari: 
DEVI. 70 I. C. 519 = 26 C. W. N. 819 = 

A. I. R. 1922 Cal. 130. 

- Order refusing to enrol person as legal practi- 
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tioner — D'gal Practitioners Act , S. 13. ' 

An order of High Court refusing to enrol a person as a 
legal practitioner conies under its disciplinary or acl- £ 
ministiative powers and no leave to appeal tc- His a 
Majesty can be granted. 4 Pat. L. J. 423, Foil. {Daw¬ 
son Miller , C. J. and Adami, /.) SUDHANSU HaLA 
IIAZKA, /// re. 70 I. C. 172= 1 Pat. 590 = - 

*4 P. L. T. 229 = A. I. R. 1922 Pat. 603. ■ 

_ -Order of I/igh Court refusing to require Com- t 

missioner to state a case. 

Proceedings connected with the assessment of income- 
tax normally and mainly are concerned with issues of < 
fact and where neither the Commissioner nor the High ; 
Court is of opinion that any question of law has arisen 1 
in the course of the assessment, it may be that the legis- < 
lature did not think it convenient or desirable that the ; 
Judicial Committee should be called upon to review, an : 
order which in the opinion of the High Court turned 
solely upon questions of facts. Therefore, the High | 
Court has no jurisdiction to grant leave to appeal to 
Plis Majesty in Council from an order of the High 
Court under S. 66 (3) refusing to require the Commis¬ 
sioner to state a case. 40 Cal. 21 (P. C.), Rel. on. ; 

A I R 1927 P. C. 242 ; 2 Income tax Cases 30; 
A*. L R. 1921 Bom. 378 and A. I. R. 1923 P. C. 138, 
Ref. {Page, C. J. and Pa U, J.) CHETTYAR E. M. 

Firm v. Commissioner ok Income-tax. 

A. I. R. 1930 Rang. 274. 

- Appeal against final decree—Objections to points 

decided in order of remand. 

A suit claiming a right of pre-emption was dismissed 
on the ground that the right of pre-emption could not be 
claimed under Mahomedan law in Burma. On appeal 
the High Court held, on 13th October, 1925, that under 
Mahomedan law the right of pre-emption did exist and 
remanded the case. The case then went for trial on the 
merits and was eventually decreed in favour of the 
plaintiff, and after considering the case on the merits, 
the High Court dismissed the appeal on the 23rd May | 
1927. The application for leave to appeal was filed 
not only on the points decided in May 1927 but aiso on 
the points decided in October 1925. 

Held , that it was not competent for the petitioner to 
challenge the correctness of the order of October 192 d 
and that leave to appeal on this ground could not be 
given. ( Rutledge. C. J. and Proiun, /.) SYED KHAN 

v. Syed Ebrahim. 110 I. C. 386 = 6 Rang. 169 = 

A. I. R. 1928 Rang. 132. 

- Forma pauperis. 

An application for leave to appeal to Privy Council 
in forma pauperis is not maintainable. {Ramesam an l 
V enkatasubba Rao, JJ.) MAHOMED UbEF v. BALA 

Tirpura Sundaram. 1151. C. 832. 

—S. 109—On appeal—Meaning of. 

- Order in — Revision. 

An order passed by the High Court in exercise of its 

revisional jurisdiction under C. P. Code, S. 115, is not 
an order passed “on appeal”. (Lindsay and Kanhaiya- 

lal, //.) Suraj Singh v. Phul Kumari. 

90 I. c. 904 = 48 All. 226 = 23 A. L. J. 997 = 

A. I. R. 1926 All. 202. 

—S. 109—Remand order. 

- Suit for partition—Remand to effect partition — 

Appeal, if lies. 

Where that trial Court ordered partition on the basis 
of a certain family arrangement between the parties, but 
the High Court in appeal held that the family arrange¬ 
ment was not binding and the case was remanded to 
effect partition according to the personal law of the 
parties ; 

Held , that the remand order was not a final order 


C. P. CODE, (1908), S. 109 —Special Leave. 

within S. 109, that O. 43, R. 1 («) does not apply to 
appeals to Privy Council and therefore no leave can be 
granted to present an appeal to Privy Council. {Halit fax 
and Kotval, A. J. Cs .) FaKHRULDIN za FaRIDKHAN. 

88 I. C. 69 = 22 N.L. R. 132 = 

A. I. R. 1925 Nag. 349. 

—S. 109—Right to appeal. 

- Defendant neither filing written statement, nor 

taking any part in defending the suit or the appeal to 

High Court. 

A defendant who did not put in any written statement 
or take any part in the suit in the trial Court or take 
any part in the appeal to High Court and who chose to 
leave his interests entirely in the hands of the real 
defendants who applied and obtained a certificate for 
appeal to Privy Council, is not entitled to present a 
separate appeal to Privy Council. {Dawson Miller, C. 

/. and Adami, /.) NlRBARAN CHANDRA CHAT- 
TF.RJ1 v. PARTAB UDAI NATH SAHI DEO. 

601 C 500 = 2 P L.T. 173 = 1921 P. H. C. C. 129 = 

A. I. R. 1921 Pat. 134 

—S. 109—Scope. 

-The powers granted under S. 109 (c) should be 

sparingly used. {Dawson 4 filler, C. J. and Foster, Jf) 

F A. SAVi r/. SALITRI ThaKURAIN. 6 Pat. 282 = 

8 P. L. T. 615 = A. I. R. 1927 Pat. 363. 

- Question of inadmissibility of unstamped acknow¬ 
ledgment. 

The question whether an acknowledgment was given 
in order to supply evidence of the debt itself within the 
meaning of Art. 1, Sch. I of the Stamp Act and being 
not stamped is not admissible in evidence, is not a 
question of public importance or of great private 
importance nor a precedent which would govern 
numerous other cases. ( Schzuabe, C. J. and Ramesam , 

/.) Anantlal Damani v. Surjimull Murli- 
DHAR. 78 I. C. 165 = 19 M. L. W. 372= 

34 M. L. T. 1=1924 M.W. N 319 = 

A. I. R. 1924 Mad. 616 = 46 M. L. J. 239. 

- Order refusing application under Sec. 45 — 

Specific Relief Act. 

An appeal lies to Privy Council from an order 
refusing an application under S. 45, Specific Relief 
Act of the Special Rench of the High Court. 26 Bom. 
896 and 28 Bom, 253, Rel. on. {Maclcod, C. J. and 
Shah , /.) AECOCK ASHDOWN CO., LTD. V. CHIEF 

revenue Authority, Bombay. 641. C. 959 = 

23 Bom. L.R. 1132 = A. I. R. 1921 Bom. 378. 

—S. 109—Special Leave. 

| -- -Suit for defamation—No great importance. 

’ Cases to which Cl. (r) of S. 109 applies are those 
which involve questions as for example those relating 
| to religious rights, and ceremonies, to caste and family 
rights, or such matters as the reduction of the capital of 
companies, as well as questions of wide public impor- 
; tancein which the subject-matter in dispute cannot be 
: i reduced into actual terms of money. A.I.R. 1921 P. C. 

• 25, Foil. Where the applicant sued for damages for 

defamation and his suit was dismissed in appeal on the 
ground of privileged communication. 

Held , special leave should be refused to him as the 
case was not one of great importance to the general 
- public. {Rutledge, C. J.and Brown, /.) MAUNG Ba 

Than v. District Council of Pegu. 

$ 6 Rang. 43=1091.0.697 = 

t A. I. R. 1928 Rang. 187. 

. - Madras Estates Land Act (1908), 5’. 52 (3)— 

3 Contention that 'decreed ’ means decreed under Act. 
e The contention that 4 decreed * in S. 52 (3) of the 
Madras Estates Land Act (1908) means decreed under 
r that Act, and that no former decree could have any 
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operation, is not of sufficient weight to justify granting 
leave to appeal. (Lord Buckmaster.) RADHAKRISHNA 
AIYAR V. SW AMI NATH A Aiyar. 44 Mad. 293 = 

19 A. L. J. 161-23 Bom. L. R. 718 = 
33 C. L. J. 277 = 25 C. W. N. 630 = 
13 M. L. W. 321 = 1921 M. W. N. 119 = 
60 I. C. 85 = 48 I. A 31 = 29 M. L. T. 418 = 
A. I. R. 1921 P. C. 25 = 40 M. L. J. 229 (P. C.). 

- Construction of section of a Tenancy Act — 

—Decision affecting incidentally rights of holders of 
tenures. 

It is not enough for granting special leave to appeal 
under S. 109 that a decision upon the construction of a 
section of a Tenancy Act such as Bengal Tenancy Act 
or Orissa Tenancy Act or any other, will affect inciden¬ 
tally the rights of those who have holdings or tenures 
subject to one or other of those Acts. ( Miller and 
Ad ami , JJ.) MRITUNJOY PRAHARAJ v. BALMAKUND 
XANUNGOE. 61 I. C. 663 = 6 P. L J. 125 = 

2 P. L. T. 657 = A. I. R. 1921 Pat. 33. 

—S. 109—Substantial question of Law. 

- General rules. 

In dealing with an application for leave to appeal to 
the Privy Council it is the duty of the High Court 
under the provisions of S. 110, C. P. Code, to deter¬ 
mine where a point of law arises for discussion on 
appeal to His Majesty-in-Council whether there is any 
substance in that point. In order to entitle the appel¬ 
lant to appeal there must be not merely a question of 
law but a substantial question of law in the appeal 
which it is sought to prefer to His Majesty-in-Council. 
( Miller , C.J. and Ada/ni , /.) MT. HlRA BlBI v. 

Lachmi Narayan. 106 I. C. 362. 

- Dispute between riparian oiuners as to right to 

water. 

The majority of cases between riparian owners as to 
the right to water in a channel give rise to questions of 
law or at all events to mixed questions of law and fact. 
(Dawson Miller , C. J. and Adami, J.) DULHIN 

Shyam Sunder v . Mt. Bibj Qasiman. 

106 I. C. 538 = A. I. R. 1928 Pat. 191. 

- Construction of document interesting parties 

alone. 

The words “substantial question of law’’ mean ques¬ 
tion of general importance and they do not include the 
question of the construction of a document in which the 
parties alone are interested. 10 O.C. 308; 24 All. 174 ; 
A.I.R. 1926 Oudh 381 and A. I. R. 1924 All. 559, 
Foil. ( Stuart , C. J. and Hasan , /.) JaGDEO SlNGH 

v. Deputy Commissioner, Partabgarh. 

981. C. 164 = 3 0. W. N. 841. 

-- Effect of S. 47, C. P. Code on a partiadar case. 

The effect on a particular case of S. 47, C. P. Code, 
as debarring the plaintiff from proceeding by suit 
instead of in execution of a decree already obtained is 
not a question of law of general interest. The fact that 
leave has already been granted in respect of another 
case, involving the same question as the one in question, 
doss not render it a fit case. 5 I. C. 583 Not Foil. 

(Oldfield and Krishnan. J J.) SETHUPATHI z/, ARU- 

NaCHalam. 73 I. C. 217 = A.I. R. 1923 Mad. 602 = 

44 M. L. J. 424. 

- Order dismissing appeal as barred and refusing 

to extend time muier Limitation Act , S. 5. 

An order dismissing an appeal as barred by limitation 
prescribed therefor after further refusing an applica¬ 
tion under S. 5 of the Limitation Act to admit the 
.appeal after the prescribed time, is “ passed on appeal” 
under S. 109. 

Per Woodroffe , J. ( Sanderson , C. doubting). The 
■appeal involves a substantial question of law. 


C. P. CODE, (1908), S, 110—Affirming Judgment* 

(, Sanderson , C. J. and Woodroffe , J.) PROMOTHO 

Nath v. W. A. Lee. 33 C.L.J. 128 = 

62 I. C. 216 = A. I. R. 1921 Cal. 415. 

S. 110. 

Affirming Judgment. 

Applicability. 

Connected appeals. 

Connected suits. 

Consent decree. 

Construction. 

Cross appeals. 

Grounds for granting leave. 

Reserving Judgment. 

Substantial question of law. 

Valuation. 

—S. 110—Affirming Judgment. 

- Decree on award not in conformity with award 

as part unenforceable due to lapse of time being omitted 
—On appeal decree made in conformity with award 
No substantial alteration—Decree one of affirmance in 
substance—Leave to appeal. 

The dispute between the parties in a suit was 
referred to arbitration and the arbitrator gave an award 
to the effect that the defendant should within time fixed 
by the arbitrator, give possession of a certain property 
to the plaintiff and that in default he should pay 
Rs. 13,000 to him. The defendant filed objections to the 
award which were all disallowed by trial Court and the 
award was ordered to be filed. But the Judge being of 
opinion that as at the time when he passed the order 
filing the award the date fixed by the arbitrator for 
delivering possession of the property had expired,, consi¬ 
dered that it was unnecessary to incorporate in the 
decree a direction relating to the delivery of possession 
and therefore he granted a decree to the plaintiff for 
Rs. 13,000. The defendant preferred an appeal to the High 
Court and that appeal was accepted partly inasmuch as 
the decree was modified so as to bring it in conformity 
with the award. The defendant thereupon applied for 
leave to appeal to His Majesty in Council. 

Held that the alteration made in the decree by the 
High Court was not of substantial natuie ; on the con¬ 
trary it being in substance a decree of affirmance and 
also as there was no question of law involved leave could 
not be granted : A. I. R. 1922 All. 243 ; 22 P. R. 1915 ; 
A. I. R. 1922 All. 89 and A. I. R. 1926 Nag. 245, Ref. 
(Zafar Ali and Jailal, JJ .) BaNSI LaL v. GOPAL 
Lal. 10 Lah. 688 = 122 I. C. 90 = 

30P.L. R. 722 = 
A. I. R. 1930 Lab. 102. 

- Trifling account adjustments made—Judgment 

agreeing with findings of the Court below Leave to 
appeal. 

Where some trifling account adjustments are made 
in the matter of interest and the like, but the judgment 
on all essential points agrees with the findings of the 
Court below on the merits, the judgment must be treated 
as an affirming one : A. I. R. 1921 All. 270 ; A. I. R. 
1922 All. 89, Ref. ; A. I. R. 1922 Cal. 316 and 8 C. W. 
N. 294, Foil. ( Findlav , /.) S. R. PANDIT v. W. R. 
PANDIT. 110 I. C. 855 = A. I. R. 1929 Nag. 85. 

- Suit on mortgage-deed—Claim decreed but inter¬ 
est after institution of suit disallowed—Appeal by mort¬ 
gagor — Cross-appeal against disallcnued interest by 
mortgagee—Decree as to interest modified in favour of 
mortgagee—Leave to appeal. 

In a suit on mortgage-deed, both parties were aggrieved 
by the direction of the lower Court as to interest and 
both of them took objections to the directions regarding 
interest which affected them respectively by appeal and 
cross-appeal. The appellate Court disposed of the 
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objections of both the parties by a single decree modify¬ 
ing the decree of the lower Court in favour of the mort¬ 
gagee and to the prejudice of the mortgagor appellants. 
The order read ” It is ordered and decreed that this 
appeal be and hereby dismissed with costs and the 
cross-appeal be allowed. The decree of the Court below 
modified to this extent that interest at the bond rate 
shall run on the principal up to the expiry of the period 
of grace.” In the lower Court interest up to the date 

of suit was allowed. 

Held, that the decree of the lower Court as to interest 
was not affirmed but modified and the decree of the 
appellate Court from which an appeal to His Majesty 
in Council is sought is consequently a decree not of 
affirmance but of reversal on the question of interest 
involved in litigation. ( Jwala Prasad and howl ant , 

//.) Jamuna Prasad v. Jagarnath. 

117 I. C. 193 = A. I. R. 1929 Pat. 561. 

- Suit for setting aside wakf■—Allegations that 

deed was executed under undue influence that wakf was 
illusory and that there was no transmutation of posses¬ 
sion and that certain house belonged to wakf Court of 
first instance deciding all questions in plaintiff s favour 
and decreeing suit and also granting decree for mesne 
profits against the mutwali—On appeal High Court 
holding that house did not belong to wakf and that 
mutwali was entitled to remain in possession until matter 
was determined by Court and setting aside decree as to 
mesne profits—On main question Court affirming decree 
of trial Court but setting aside finding as to undue in¬ 
fluence and on question of deed being illusory—Court 
agreeing that there was no transfer of possession as 
required by law—Judgment if one of affirmance. 

A suit to set aside a w'akf deed executed by one B was 
brought by an heir of B. It was alleged that the deed 
was executed under the undue influence of one A and Z, 
and secondly that the deed was wholly illusory and had 
no substance in point of fact, and thirdly that there 
was never such transmutation of possession as required 
by law. It was also claimed that a certain house did 
not belong to Z but to B. The Court of first instance 
decided all points in favour of the plaintiff and gave him 
a decree substantially as claimed by him. The Court 
also gave him a decree for mesne profits against A who 
claimed to have succeeded to the office of mutwali on 
the death of B. The High Court on appeal by A and 
Z held that the house in question belonged to Z. To 
this extent the High Court varied the decree of the 
Court of first instance. The High Court also held that 
A was entitled until the matter was determined by a 
Court of justice to remain in possession of property and 
administer the estate in accordance with the strict terms 
of the deed. In this view the High Court set aside the 
decree for mesne profits passed against A. To this 
extent also this Court varied the decree passed by the 
Court of first instance. On the main question, however, 
the Court affirmed the decree of the Court of first 
instance; but in doing so it set aside the findings of the 
Court of first instance both on the question of undue 
influence and also on the question whether the wakf 
deed was illusory. It agreed, however, with the Court 
of first instance in holding that there was not such trans¬ 
fer of possession as the law required and that conse¬ 
quently the wakf deed could not be given effect to. 

Held, that the decree appealed from could not be 
regarded a> having affirmed the decision of the Court 
immediately below. {Das and IVort , //.) ALI LaMIN 
v. Mahomed Akbar ali Khan. 1161. C. 641= 

9 P. L. T. 731 = A. I. R. 1928 Pat. 609. 

- Affirmance of lerwer Court's decree. 

In order to affirm the decision of the Court below 


C. P. CODE, (1908), S. 110—Affirming Judgment. 

within the meaning of the section it is sufficient for the 
aDD'llate Court to affirm the decree : 25 All. 109 (P.C.). 
Foil'. {Stuart, C. J and Raza, J.) BlSUHNATH KUAR 

v. Sheo Bahadur Singh. 102 I. C. 433- 

4 O. W. N. 613 = A. I. R. 1927 Oudh 536. 

- Different findings but decree confirmed. 

When the High Court maintains the decree of the 
lower Court, it affirms the decision of the lower Court 
even though the two Courts differ in their findings on 
certain issues. 25 All. 109 (P. C.), Foil. {Martineau 
and Zafar Ali , //.) DHANPAT RAI v. KAHAN SlNGH. 

921. C. 479 = 26 P.L.R. 614. 

- Decree varied partly—Application for leave only 

from that part affirming the lower Court's decree. 

Where some variation in the decree was effected by 
the Appellate Court and the applicants desire to appeal 
against the decision in so far as the Court affirmed the 

decision of the lower Court. 

Hild, that the decision of the Appellate Court is one 
affirming the decision of the lower Court within S. 110. 
( Findlay. 0. J. C. and Prideaux. A. J. C.) GHULAM 

Abbas v. Govindrao. 911. C. 200 = 

A. I. R. 1926 Nag. 245. 

Decision is based on different grounds. 


Where the High Court in dismissing an appeal pro¬ 
ceeded in some respects, on grounds different from those 
adopted by the Trial Court, the decision of the High 
Court amounts to an affirmation of the decree of the 
First Court within the meaning of S. 110, 24 O. C. 164 
Foil. {Dalai. J. C. and Heave , A. J C.) MD. SHER 
Khan v. Mt. Kamal-Un-Nissa. 83 I. C. 90 = 

A. I. R. 1925 Oudh 219. 

_ Decree affirming decree of the Court below with 


variation. _ 

The Trial Court decided that in the suit, as framed, it 
was not open to it to direct a conveyance to the plaintiffs 
of the mortgaged properties. Judges of High Court 
came to the conclusion that in that suit as framed, it 
was open to the Judge of First Court to direct a convey¬ 
ance of the mortgaged property to the plaintiffs and 
they directed by their judgment that the mortgaged 
properties should be included in the conveyance. 

Held , under the circumstances, it is impossible to hold 
that the decree of High Court affirmed the decision of 
the Court below, and it is not necessary for the petitioner 
to show that any substantial question of law is involved. 
{Sanderson, C.J. and Richardson , /.) NAGENDRABALA 

DaSI V. Dinanath Mahish. 70 I. C. 933= 

26 C. W. N. 651 = A. I. R. 1923 Cal. 215. 

■Affirmance “with variation. 


Neither a variation made on the merits in petitioner’s 
favour nor a variation as to costs not touching the merits- 
of the case against the appellant can make the decree in 
appeal any the less an affirming one. (Spencer and 
Krishnan , J J.) VADIVELAMMAL 7’. RaJAKATNAM 

MUDAL1AR. 16 M. L, W. 262 = 30 M. L. T. 337 = 

A. I. R. 1923 Mad. SO. 

j- Modification in favour of applicant—Other 

| portions concurrent—Decree if an affirming one. 

Where the modification is in favour of the applicant 
and dees not afford him a right to appeal and there is 
in substance an adverse concurrent decision of both of 
the Courts as regards the portion of the claims which is 
decided against him, the decree of the High Court is an 
| affirming decree. {A fears, C. J. and Batter/i , /.) 

Chandrasekhar v. Mt. ameer Begam. 

66 I. C. 721 = A. I. R. 1922 All. 243. 

- Leaver Court decree affirmed with slight modi - 

fication as to rate of interest — Decree , if one ot affir¬ 
mance—Leave to appeal. 

j When the High Court, in a mortgage-suit, affirmed 
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the decree of the Lower Court as to the substance, but 
merely changed the rate of interest, on application for 
Jeave to appeal to His Majesty. 

Held, the modification of the decree as to the rate of 
interest was a modification in favour of the applicant 
as to which he could not appeal. Therefore his appli¬ 
cation for leave to appeal related to the portion pre¬ 
judicial to him but which was a decree affirming the 
decision of the Court below and not modifying it. Look¬ 
ing to the substance, the subject-matter of the appeal to 
His Majesty in Council, was that portion of the decree 
in respect of which the decree of the High Court was a 
decree in affirmance of decree of the Court below. There¬ 
fore the applicant was not entitled as of right to appeal 
to His Majesty in Council. {Meats. C. J. and Bauerji, 

J.) Kamal Nath v. Bithal Das. 64 I. C. 916 = 

44 All. 200 = 20 A. L. J. 9 = 
A. I. R. 1922 All. 89. 

- Confirmation except as to costs — Decree, if one of 

affirmance. 

Where the High Court merely exercises its discretion 
as regards the costs of the suit in the lower Court and it 
entirely confirms the decision of the lower Court on the 
merits of the case, its decree merely affirms the decision 
of the Court below within the meaning of S. 110. 
(Sanderson, C. J. and Mookcrjce , /.) CHAITANYA 

Charan Set v , Mohammad Yusuf. 66 I. C. 407 = 

34 C. L. J. 299 = A. I. R. 1922 Cal. 316. 

- Afo question of law—Leave to appeal . 

As the High Court held that there was legal necessity 
for a portion, it varied the decree of the lower Court, 
allowing the whole claim in favour of the plaintiff re¬ 
versioner on the ground that the sale was without legal 
necessity. The defendant-purchaser applied for leave 
to appeal to His Majesty in Council. 

Held , no question of law arose and value of the ap¬ 
peal is value of the property as to which legal necessity 
was proved. {Dawson Miller , C. J. and Mullick , /.) 

Bishun Prasad Singh v. Narsingh Das. 

68 I. C. 663 = 3 Pat. L. T. 550 = 
A. I. R. 1922 Pat. 555. 

■High Court's decree confirming finding as to 
defendant's liability but slightly altering amount due 
—Decree if one of affirmance. 

In a suit on hundis, both the Courts concurred in 
•holding that the person who signed the hundis for de¬ 
fendant was authorized to do so and thus the one 
defence raised by the defendant was decided against 
him by both Courts. But the High Court modified the 
decree by deducting a certain amount due to ' an admit¬ 
ted mistake in the decree and by allowing to plaintiff 
interest at a higher rate. The plaintiff thus obtained 
in the result a decree for a slightly higher amount than 
that decreed by the lower Court. 

Held , that the lower Court’s decree was modified by 
that of the High Court and so the latter was not a 
•decree of affirmance. 

Where the decree of the highest Court in India does 
not affirm the decree passed by the lower Court, the 
Court is not entitled to consider the extent to which the 
said decree has been modified, 9 I.C. 1040 and 10 O.C. 
•65, Foil. {Mears, C. J. and Gokul Prasad, /.) 
Bhagwan Singh v. Allahabad Bank, Ltd. 

64 I. 0. 3 = 19 A. L. J. 3 = 43 All. 220 = 

A. I. R. 1921 All. 270. 

—- Decree affirmed on different grounds. 

It is sufficient for the purpose of S. 110 in order to 
“affirm the decision of the Court below” to affirm the 
decree, though the affirmation may not proceed on the 
grounds on which its judgment was passed. 25 All. 109 
(F.C.), Foil. {Kanhaiyalal and Daniels , A. J. Cs.) 


C. P. CODE, (1908), S. 110—Applicability. 

Ahmad Mirza Beg v. Mt. Abadi Begam. 

63 I.C. 292 = 24 O.C. 164 = A.I.R. 1921 Oudh 111. 
—S. 110—Applicability. 

- Order dismissing appeal for contempt—Leave to 

appeal. 

A person in contempt cannot be heard in prosecution 
of his own appeal until he purges his contempt, and his 
appeal, as it is not proper to keep the other party before 
the Court for an indefinite period, i.e., till he purges his 
contempt, can be dismissed. A petition, therefore, for 
leave to appeal to Privy Council against such dismissal 
is not maintainable : Ricketts v. Monngton, (1834)7 
Sim. 200 and Gordon v. Gordon , (1904) P. 163, Dist.; 
Republic of Libera v. Imperial Bank, 9 Ch. App. 569, 
Rel. on. ( Phillips and Reilly , JJ.) PALANIAPPA 
Chetpy r. Raman Chetty. 117 I.C. 724 = 

1928 M.W.N. 462 = A. I. R 1929 Mad. 672. 

- ‘Otherwise fit'—Question when debt becomes bad. 

The question whether an assessee has an absolute 
option to decide in what year a debt due to him or any 
of that debt is to be treated as irrecoverable and there¬ 
fore to affect an amount of profits received in that year 
is of great public importance and the case is “other¬ 
wise” fit for appeal to the Privy Council: A.I.R. 1927 
P.C. 242 and 23 All. 227 (P.C.), Ref. {Macnair, Offg. 
J C. and Jackson , A. J. C.) COMMISSIONER OF 

Income tax, Nagpur v. S. M. Chitnavis. 

119 I.C. 689 = A. I. R. 1929 Nag. 265. 

- Decree—Judgmetit of High Court granting pro¬ 
bate. 

Judgment of High Court granting probate is a decree 
and a final decree, and an appeal lies to Privy Council: 
12 B.L.T. 87, Diss. from : 21 Cal. 1 (P. C.); 22 Cal. 
519 (P. C.) ; 23 Cal. 1 (P. C.) ; and 24 Cal. 30, Ref. 
{Rutledge, C.J. and Carr, J.) VELLASWAMY SERVAI 

v. L. Sevaraman Servai. 99 I.C. 759 = 

5 Rang. 119 = 5 Bur. L. J. 176 = 
A. I. R. 1927 Rang. 56. 

- Suit to recover enluinced rent of occupancy hold- 

i tig—If i n vol ves cl a i m or q uesti on to or respecti ng the 
holding. 

In a suit for recovery of rent at an enhanced rate 
under S. 30 of the Bengal Tenancy Act as well as for 
additional rent under S. 52 of that Act against an 
occupancy tenant, the holding is not the subject-matter 
of the suit and of the appeal. The subject-matter of 
the suit and of the appeal is the plaintiff’s claim to re¬ 
cover the enhanced rent and the additional rent under 
S. 52. A.I.R. 1923 P.C. 102, followed. Neither does 
such suit involve directly or indirectly a claim or question 
to or respecting the holding within S. 110. ( Sanderson , 
C.J. and Walmsley, J.) PROMADA NATH ROY BAHA¬ 
DUR v. BASIRUDDIN QUAZI. 82 I.C. 744 = 

A.I.R. 1925 Cal. 414. 

- Claim inclusive of interest pendente lite and 

amount provided by O. 34, R. 2 is Rs. 10,000. 

Where all that is sought to be added to the definite 
ascertainable amount at the date of the filing of the 
plaint is interest pendente lite and the amount provided 
for under O. 34, Rr. 2 and 4, if those three amounts 
when added together exceed Rs. 10,000, the case is one 
within the section. {Mears, C. J. and Piggott, J.) 
Gajadhar Mahton v. Ambika Prasad Tiwari. 

69 I.C. 645 = 45 All. 133 = 20 A.L.J. 903 = 

A. I. R. 1923 All. 78. 

- Subject-matter if includes property covered by 

other similar deeds. 

Where on the record it is not clear whether the judg¬ 
ment will govern other similar deeds like the one in suit, 
the property covered by the other deeds is not part of 
subject-matter. ( Sanderson , C.J. and B. B. Ghose t J .) 
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BHUPENDRA 


Naravan Singh v. nurput Singh. 
84 I.C. 581 = 27 C. W. N. 204 = 
A. I. R. 1923 Cal. 451. 


C. P. CODE, (1908), S. 110 —Construction. 

involved so as to sustain this grant of leave to appeal to 
the privy Council. ( Rankin, C. J. and Buckland , J.) 

Raja Pramatha Nath Mali a v. V. H. Low & Co. 

51 C.L.J. 270- 


'General rule. 


The conditions imposed by the first paragraph of the 
section are meant to apply to all cases where nothing is 
involved in the decision except that which is the subject 
matter of the suit. In such cases the second paragraph 
of the clause can have no operation and both the condi¬ 
tions imposed by the first paragraph must be complied 

with. 44 Cal. 119 Expl. 39 Mad. 843 Rel. on. ( Daw¬ 
son Miller, C.J. and Contis , /.) RAMYAD SlNGH v. 
Rambilas Singh. 62 I.C. 959-2 PL. T. 463 

1921 P.H.C.C. 229 = 6 P.L.J. 596 = 

A. I. R. 1921 Pat- 229. 

- final order—Order setting aside a dismissal of 

suit for default. . , 

An order of the High Court setting aside an order 

dismissing the suit for want of prosecution is a hnal 

order within S. 110. 21 C.L.J. 279 Fell. 23 All. 220 
(P.C.) I list. {Dazes on Miller , C. J. and Ad ami. J.) 
LACHMI Narain Marwari v. Balmakund Mar- 
WARI 60 I.C. 479=6 P.L.J. 116 = 

2 P.L.T. 155 = A.I.R. 1921 Pat. 37. 


—S. 110 —Connected Appeals. 

- High Court's decree in main appeal affirming 

lower Court' 5 decree—Cross appeal allowed and compo¬ 
site decree drawn uj —Right to appeal to Privy Conn - , 
eil. 

Where the High Court’s decree in the main appeal I 
confirms that of the lower Court, the mere fact that a 
cross-appeal has been allowed and the lower Court’s 
decree modified accordingly dees not give the right of 
appeal to the appellant who otherwise would not have 
that right. 16 A.L.J. 864, Foil. {Phillips and Odgers , 
JJ.) KAMANA1HAN v. SUERAMAN1AN. j 

97 I. C. 592=24 M.L.W. 455 = 1927 M.W.N. 65 = 
A.I.R. 1926 Mad. 1024= 51 M. L. J. 295. 


—S. 110—Connected suits. I 

- Suits decided by distinct judgments—Appeal to 

Privy Council. 

The two suits in question involved substantially the 
same questions for determination, and were determined 
in first Court by two distinct judgments but in the High 
Court they were no doubt originally heard together and 
decided by one judgment. But afterwards in one appeal j 
there was an application for review of that judgment I 
and eventually that appeal was reheard on review and 
another judgment was given. 

Held , the suits cannot be said to be decided by one 
judgment, though the judgment on review did not in 
any way modify the other portion of the earlier judg¬ 
ment in any way. {Oldfield and Krishnan, J J.) 
SETHUPATHI v. Arunachalam. 73 I.C. 217 = 

A.I.R. 1923 Mad. 602 = 44 M.L.J. 424. 

—S. 110—Consent decree. 

- Agreement of parties—Question of fact or law. 

A dispute as to whether two parties have agreed or 
not to a certain decree is not in general a question of 
law'. Still less is it a substantial question of law. It is in 
general a pure question of fact. ( Marten, C. J. and 
Murphy , /.) CHHIPA ALLARAKHA ISAKJI 7'. B.M 

Sona. 114 I.C. 372 = 30 Bom. L.R. 1610 = 

A.I.R. 1929 Bom. 68. 

—S. 110—Construction. 

•- Consent decree—No substantial question of law. 

Where the question related to the construction of a 
consent decree and it appeared that the Court had given I 
certain directions regarding the enforcement of the 
decree. 

Held , that there was no substantial question of law 


- “Indirectly"—Meaning of. _ 

A suit is not said to involve claim indirectly simply 
because similar questions may arise in other estates or 
in connection with other like things in the same pro¬ 
vince. If the decision of an issue in a particular case 
makes the decision of the same issue in other cases res 
judicata, or some such similar connexion can be shown, 
then alone the value of other disputed matters may be 
taken into account : 45 Mad. 475 (P.C.), and A. I. R. 
1926 Mad. 696, Rel. on. {Kumaraswamy Sastn and 
Ramesam, JJ.) SECRETARY OF STATE v. SANN1DHI- 
raju Subbarayudu. 1929 M.W.N. 602- 

30 M.L.W. 946 = A.I.R. 1929 Mad. 780 = 

57 M L J. 477. 

__ “So far as may be" in S. 66- A (3) of the In¬ 
cometax Act—Privy Council appeal. 

The words “to be a fit one for appeal to His Majesty 
in Council” coupled with the words “so far as may be” 
in para. 3, S. 66-A. exclude from any right of appeal 
cases which fall within the requirements of S. 110 of 
the Code and are operative to confine that right to 
cases which are certified to be otherwise fit for appeal 
to His Majesty in Council: A.I.R. 1927 P.C. 242. Foil. 

(Macnair , Offg. J . C. and Jackscn , A. J. C.) M.E.R. 

Malak v. Commissioner of Income-Tax. 

120 I.C. 409 = A.I.R. 1929 Nag. 336. 

__ “Subject-matter"— 'Property'—Meaning of. 

The words “subject-matter” and “property” used 
respectively in Cls. 1 and 2 cannot be treated as synony¬ 
mous terms. I he word “property’ in Cl. (2) is used 
there with a view to indicate property not in suit or 
dispute, which may be, directly, or indirectly, involved : 
A.I.R. 1925 P. C. 159, Foil. {Kinkhede and Staples, 

A I Cs) Seth Bhawarlal v. Lachmandas. 

‘ y * A.I.R. 1929 Nag. 75- 

- ‘'Immediately below"—Meaning of. 

The words “immediately below” in S. 110 cio not 
necessarily mean “subordinate to.” Where, therefore,, 
a Division Bench of the High Court affirms a decision 
of a single Judge, and the case involves no question of 
law, no leave can be granted : 33 Cal. 918 (P.C.), Foil. 
43 Cal. 90, Diss. from. {Shadi Lai , C. J. and Zafar 
Ali, J.) Minna Heatherly v. B. C. Sen. 

109 I.C. 863 = A.I.R. 1928 Lah. 537- 

- “Directly or indirectly"—Meaning of. 

The words “directly or indirectly” cannot possibly be 
stretched to cover a claim which is quite distinct in its 
character and to which there is an irrelevant reference- 
in the plaint. They refer to suit in existence and not 
to suits in gremio futun. 24 All. 236 Appl. {Rut¬ 
ledge, C.J. and-Chari, J.) BON KWI v. S.K.R.S.K.R., 
Firm. 95 I.C. 377 = 5 Bur. L.J. 45 = 

A.IR. 1926 Rang. 128. 

- Pri tici pies. 

No real mischief can arise from not allowing a very 
wide construction of S. 110 because such cases, if worthy 
of being tried by a higher tribunal, can always be dealt 
with under sub-section (a) of S. 109. (Lord Dunedin .) 

Udoychand Guczdar & Co. 88 I. C. 445= 
22 M.L.W. 255 = 30 C.W.N. 98 = 27 Bom.L.R. 867 = 
52 Cal. 650 = 521. A. 207 = 41 C. L. J. 623= 
A. I. R. 1925 P. C. 159 = 49 M. L. J. 20 (P. C.)~ 

-“ Decision ”— Affirms. 

The word ‘ decision * means the decision of the suit 
by the Court. It is not necessary’ that the Appellate- 
Court should also affirm the grounds of fact upon which 
the judgment was based. It is immaterial that appellate- 
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. • c a i- | ion on the question of 

fact, if the conclusion is affirmed. («»,», C. J. and 

MacGregor, J.) Sen, S. N. v. ABDUL AZIZ Tak 

MaHAMAD. 77 T P dOOa 

11 L. B. R. 410 = 1 Bur. L. J. 215 = 

., , , A. I. R. 1923 Rang. 55. 

—— Involve di reelly . 0 f Rs. 10,000 in value " 

—Meaning of. 

The words “ must involve, directly or indirectly, some 

Cl ;T ^nno- 1011 t0 ,° r " es P eCtin g Property of upwards 
of Rs. 10,000 in value” in S. 110, evidently refer to 

questions arising between parties to the suit and not to 

questions affecting the title of one of the parties to the 

suit or suits that can hereafter be brought but are not 

now pending. ( Spencer ami Kumaraswami Sastri f f.) 

Raja of Ramnad v. Kamith Ravuthan. 

66 I. c. 686 — 1922 M. W. N. 46 = 
15 M. L. W. 140 = 30 M. L. T. 42 = 
A.I.R. 1922 Mad. 34 = 42 M. L. J. 78. , 

—S. 110— Cross appeals. i 

—Appeal ami memo of cross-objections—When j 
constitute Separate cross-appeals ami the judgment in 
one affirming and the other reversing. 

1 he memorandum of objections can be treated as a 
separate cross-appeal only if the appeal and the memo- ! 
randum of objections are such as must be treated as 

forming two independent proceedings relating to distinct 
sets of facts. ! 

Plaintiff sued the trustee of a temp : e asking for a 
general account with respect to the trusteeship, but 
alleged in the plaint eight specific charges of malversa¬ 
tion. In the lower Court the subject-matter of the trial 
was the eight specific charges, some of which were 
found in favour of the trustee and the others against 
him. The trustee appealed with respect to the charges 
found against him and the plaintiff filed his cross-objec¬ 
tions. The High Court, however, holding that there 
was no liability for general account dismissed the whole 
suit. 

Held , that the appeal and the cross-objections could 
not be treated as two independent appeals inasmuch as ! 
the eight charges were not independent but only parti¬ 
culars of the same claim for general account; and con¬ 
sequently the decree of the High Court could not be 
split up so as toehold that one part of it, viz., about cross¬ 
objections was affirming judgment and the other about 
appeal a reversing one, and therefore though cross¬ 
objections alone related to an amount below Rs. 10,000 
the whole suit was for over Rs. 10,000; certificate 
ought to be granted. 41 Mad. 904 (F.B.) ; A.I.R. 1921 
Mad. 405 ; A.I.R. 1926 Mad. 1024 ; 8 C. W. N. 294 ; 
A.I.R. 1927 Cal. 543 and 1916 M.W.N. 122, Discuss¬ 
ed. (.Phillips and Odgers , JJ.) K. SHANMUGA- 
SUNDARA MUDALIAR V. S. RATNAVKLU MUDALIAR. 

1211.C 16 = 29 M.L.W. 623 = 
1929 M. W. N. 304 = 52 Mad. 521 = 
A.I.R. 1929 Mad. 429 = 56 M.L.J. 476. 
HO—Grounds for granting leave. 

” Mortgagee succeeding in his mortgage suit except 
on question of interest—Both mortgagee and mortgagor 
appealing to High Court — Mortgagor's appeal dismissed 
and that of mortgagee accepted—Mort gagor applying 
for leave under S. 109 —No question of la 7 u. 

The mortgagee sued the mortgagor for ejectment, 
arrears of rent and interest thereon. The suit was 
decreed except on the question of interest. From this 
decision both parties appealed to the High Court. The 
appeal of the mortgagor was dismissed and that of the 
mortgagee was accepted with a variation as to the ques¬ 
tion of interest. The mortgagor applied for leave to 
appeal to His Majesty in Council from this appellate 


C. P. CODE, (1908), S. 110—Leave to appeal. 

decision. 

Held , that the variation in the appellate decree took 
place as a result of the decision of the appeal filed by the 
mortgagee and it could not entitle the mortgagor to the 
certificate asked for, unless he was able to show that a 
substantial question of law was involved. 97 I. C. 592 
and 16 A.L.J. 864, Foil.; A. I. R. 1929 Pat. 55l and 
A.I.R. 1922 M. 429, Dist. ( Zafar Ali and Bhide , //.) 
Asa Ram v. Kishen Chand. 123 1.c. 523 = 

31 P.L.R. 236 = A.I.R. 1930 Lah. 554. 
—S. 110—Leave to appeal. 

- Decree of High Court partly affirming and 

partly varying decree of laver Court—Appeal against 
item ot Rs. 18.000 for appeal on which leave was asked 
affirmed—No question of law. 

Court of the first instance decreed plaintiff’s claim in 
part. On appeal the High Court modified the decree by 
finding a sum of Rs. 2,488 due by the defendants to the 
plaintiff. In both Courts an item of Rs. 18,COO referred 
to as a havala item was refused. Plaintiff moved the 
High Court for leave to appeal to the Privy Council as 
regards that item. There was no question of law involv¬ 
ed. 

Held , that under the circumstances on true construc¬ 
tion of S. 110 it is necessary that as the decree appealed 
from affirmed the decision of the Court below, On this 
item, the appeal must involve some substantial question 
of law before it can be admitted. A.I.R. 1925 P.C. 60 ; 
A.I.R. 1921 All. 270, Dist. ( Marten , C. J. and Murphy, 

/.) Kapukji Magniram Z-. Pannaji Debichand. 

119 I.C. 771 = 31 BomL.R. 619 = 

A.I.R. 1929 Bom. 359. 

—Forma pauperis— Application by community. 

High Court cannot grant leave to appeal to His 
Majesty in Council in forma pauperis especially when the 
petition for leave is on behalf of a whole community 
because the whole community cannot be said to be poor. 
42 Mad. 32, Foil. ( Ramesam and Venkatasubba Rao, 

JJ.) Muhammad Useof v. Vadlamannaty Bala 
TirpurasundaraM. 115 I. C. 832 (Mad).. 

- Misapplication of law. 

It is only when a case is of larger importance and the 
principle, when finally decided by their Lordships of the 
Privy Council, will be of benefit not only to the people 
who are directly involved in the litigation, but to a con¬ 
siderable body of other people that leave to appeal 
should be granted. Misapplication of law to the parti¬ 
cular facts of the case is not a fit ground for granting 
leave to appeal to His Majesty in Council. A.I.R. 1921 
P.C. 25 ; 23 All. 227 (P.C.) ; A.I.R. 1928 All. 61. Folk 
But see A. I. R. 1927 P. C. 110. ( Mears , C. J.. 

and Mukerji, J.) RUCHCHA SAITHWAR v. HANSRANI. 
50 All. 640 = 108 I. C. 238 = 26 A.L.J. 336 = 

A.I.R. 1928 All. 220. 

- Concurrent finding but for different reasons. 

Where there are concurrent findings as to a question 
of fact, though for different reasons, it is nevertheless 
a finding of fact, and leave to appeal to the Privy Council' 
will not be granted. ( Beasley and Curgenven, J J.) 
JULIEN MARRET v. MD. KHALEEL SHJRAZI AND 

SONS. 103 I.C. 31 = 1927 M.W.N. 213 = 

39 M.L.T, 15 =A.I.R. 1927 Mad. 443 = 

53 M.L.J. 375.. 

- Affidavit as to value of property—No counter- 

affidavit filed—Grant of certificate. 

Where an affidavit that the decree involves a claim 
respecting property exceeding ten thousand rupees in 
value, is filed and there is no counter-affidavit by the 
respondents, the High Court may assume that petitioners 
affidavit is correct. ( Shadi Lai , C.J. and Le Rossi gnol y . 
J.) WAZIR Chand V. NATHU ram. 94 I.C. 554 = 
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, c . p. CODE, (1908), S. 110 -Leave to appeal. 

26 P L.R. 123 = A. I. R. 1926 Lah. 416. 

_ SettUd Buddhist law— Right of Usser wife 

living apart from her husband—.No substantia, question 

° f The elections of the Rangoon High Court following, 
as they do successive decisions of the Highest Cour in 
Uppe/Burma are consistent with the law was stated in 
the Manukye Dhamma that Vol. X, S. 42 as regar - e 

rights of an inferior or lesser wife when living apart 
from her husband and should be regarded as setting the 
law on the point and is not a substantial po "« f U . 
{Rutledge, C.J. and Brauns ./.) Ma THAN v.. VIA KYIN 
qilC 464 = 3 Rang. 656 = A.I.R. 1926 Rang. 111 . 

---Apteal to High Court dismissed for want of pro - 

W \Vhere the applicant’s appeal to the High Coart is 
dismissed for want of prosecution, leave to appeal to the 


C. P. CODE, (1908), S. 110—Substantial question 
of law—Adoption. 

- Affirm ing judgment — Substant;al Ifif*** °” °f 


Pn^oUannot be granted. J. and 

B rh,J, MaTHAN. MaKVIR; 

- Party transferring her ,merest m sub,eel-matter 

of suit to a third person-No substantial pent of law 

*wS£ though the application was made in the name 
of the party to appeal but the party had parted \wth all 

interest in the subject-matter of the suit, 

Held, that in these circumstances un ‘ ess the H ‘^ 
•Court were satisfied that a substantial point of la* *as 
involved, it would not lie disposed to assist a gambler lr 
litigation at the expense of the legal heirs J° _ eS M ’ 

<"'*'• C - h il 464 = 3 Rang.'656 - 

A.I.R. 1926 Rang. 111. 

_ Declaration that a document is void—Value over 

Rs. 10,000— Grant of certificate. 

The High Court reversed the decree of the trial Cour. 

and Granted a declaration that the deed in question was 

void, and that the plaintiff was entitled to the possession 

of the property mentioned in the deed. 

Held, that it is not necessary for the purpose of an 
application for leave to appeal to His Majesty to inquire 
into the question as to whether the property actually 
handed over to defendant applicant is woith Ks. 10.UUU 
or not, if whatever the value of that property may be, 
it is clear that the whole of the property as to which the 
question arose in the appeal and in respect of which 
the decree has been passed in High Court is worth more 
than Rs. 10.000, and that certificate to appeal must 
therefore issue. {Shah and Crump, 

V. HASANALLI. A.I.R. 1923 Bom. 59. 

_ Disciplinary proceedings—Suspension of Vakil 


000 —Grant 

law involved — cum c »**«’ — —■ 

If the value is less than Rs. 10,000 and the would-be 
appellant to His Majesty in Council has lost his case in 
boih the lower Courts he cannot, except in very excep¬ 
tional cases, get a certificate though a substantial question 
of law is involved. ( Robinson , C.J. and Macgregor , /.) 

Alibhai Mahomed t . B. I. S. N. Co., ltd. 

621. C. 71 = 10 L. B. R. 307. 

—S. 110—Reversing judgment. 

- Part of decree affirmed and part varied Value 

of appeal. ^ ^ m 

Where decision of the appellate Court affirms 

part of the decree of the lower Court and is at variance 

as to a part, appeal is not limited to part at variance 

only. A.I.R. 1925 P. C. 60, Expl. (Jwala Prasad and 

Rowland , //.) JAMUNA PRASAD V. JAGAKNATH. 

117 I. C. 193 = A. I. R. 1929 Pat. 561. 

- Substantial alteration—Incidental or unsubstan¬ 
tial alteration—Test. 

A decree which substantially alters the decree ot the 
Court below cannot be said to be decree affirming that 
decision. In cases where the variation is of unsubstan¬ 
tial nature or of incidental character as in the case of 
the costs the decree passed is a decree of affirmance. 
Limitations have been placed upon the principle that 
in construing a decree as to whether it is one of affirm- 
ance or of reversal or variation one should look to the 
substance of the decree and see what is the subject- 
matter of the appeal to His Majesty in Council. (Jwala 
Prasad and Rowland.. JJ-) JAMUNA PRASAD v. 

I \(' \ RN ATH 117 I. 0. 193 — 

jagarnath. a l r 1929 Pat 661 

- Mortgage decree—Extension of period of grace 


from practice. . _ .. , 

No leave to appeal to His Majesty in Council can be 

granted against an order suspending a Vakil from 
practice, which is a disciplinary matter and not a judg¬ 
ment. ( Schwabe , C. /., Coutts-Trotter . Kumaraswami 
Sastri , Krislinan and Pa mesa m. JJ.) R AG HAVA 


REDDI, In ne. 


69 I.C. 290 = 16 M.L.W. 328 = 

1922 M.W.N. 530 = 
31 M.L.T. 173 = A.I.R. 1922 Mad. 440 = 

43 M.L.J. 382 (F. B.). 

Grant based on exercise of discretion—Contents 


of certificate. . 

Certificates, when they are made in exercise of the 

discretion conferred, should make plain upon their face 

that the discretion has in fact been exercised. ( Lord 
Buckmaster.) MaHARAJ BAHADUR SINGH v. BaL* 
•CHAND CHOWDHURY. 62 I. C. 320- 

13 M. L. W. 365 = 1921 M. W. N. 87 = 
2 P. L. T. 132= 29 M. L. T. 156 = 
A. I. R. 1921 P.0. 128 (P.G.). 


/ n appeal. , , 

In every case, when an appeal is preferred against a 

preliminary mortgage decree, a decision by the appeal 

Court dismissing the appeal renders the mortgagor 

liable to a larger sum. Much moie so is this the case 

when the period of grace is extended, but the order of 

the High Court cannot be regarded as an order of 

reversal for purposes of S. 110. ( Mullick , Ag. C. J. 

and Wort , /.) MOHAMMAD TAHARA ALI KHAN V. 

y a, tu — j D NARAIN SINGH. 103 I. 0. 703 = 

respect of which ; DAUR a a I. r . 1927 Pat . 379. 

s. 110 —Substantial question of law. 

Adoption. 

Compromise. 

Construction of documents. 

Custom. 

Discretion. 

Dismissal. 

Evidence. 

Execution. 

Interpretation. 

Limitation. 

Mortgage 
Pre-emption. 

Specific performance. 

What is not. 

_g no—Substantial question of law—Adoption. 

Suit by widow — Subsequent adoption reserving 


right of management to widenu—Adopted boy not im 
pleaded—Leave to appeal.—Xo question of law. 

The question, whether a suit was not maintainable, 
because a previous action commenced by the prede¬ 
cessor in interest of the plaintiff had abated under 
O. 22, R. 9, is not a substantial question of law 
within the meaning of S. 110. A suit was instituted by 
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iC. P. CODE, (1908), S. 110—Substantial question [ 
of law—Adoption. 

a Hindu widow in possession of the estate of her late 
•husband. During the pendency of the suit she adopted 
a son. At some stage in the trial the question was j 
raised whether, after this adoption, it was not incum- j 
bent upon the lady to bring upon the record as plaintiff 
in the suit the name of the minor boy and then to conti¬ 
nue the action as his next friend. The contention was ; 
repelled by the trial Court. There was at the time of 
the adoption an agreement between the lady herself and 1 
the father of the boy, the effect of which was to vest the I 
management, at any rate, of the estate in the hands of ! 
the lady until the boy should attain majority. 

Held the question whether the widow could be 
allowed to proceed with the suit was not substantial 
•question of law. {Mears, C. J. and Piggott, J .) Bu 
Au Khan v. (Rani) Sujan Kuer. 75 I. C. 100 = 

45 All. 667 = 21 A. L. J. 665= i 
4 L. R. A. Civ. 298 = A. I. R. 1924 All. 66. 
—S. 110—Substantial question of law—Compro¬ 
mise. j 

- Hindu widow as executrix. 

The question as to whether a Hindu widow qua exe¬ 
cutrix can compromise, is not a substantial question 
within the meaning of S. 110. ( Sanderson, C. J. and 

Panton, /.) SUDHIR CHANDRA v. I NDU M ATI CHAU- j 
DHURANI. 43 C. L. J 206 = 

A. I. R. 1926 Cal. 711. 

—S. 110—Substantial question of law -Construc¬ 
tion of documents. 

- Inalienability of property. 

The question as to whether the mortgaged property is : 
Ghatwali and inalienable is a point of law as it 
depends upon construction of documents on the record. 
<{Jwala Prasad and Rowland , J J.) JAMUNA PRASAD 
v. JAGIRNATH. 117 I.C. 193 = 

A. I. R. 1929 Pat. 561. 

- Diffi cult y. 

Construction of a difficult document such as an 
indemnity bond is a mixed question of law and fact; 
and as regards the law it is a substantial question. 
'{Beasley and Curgenven , //.) JULIEN MAR RET v. 
MAHOMED SHIRAZI & SONS. 

1927 M. W. N. 213 = 39 M. L* T. 15 = 
103 I. C. 31 = A. I. R. 1927 Mad. 443 = 

1 53 M. L. J. 375. 

I | » # . ** \ 

- Circumstances. 

The interpretation of a document may amount to a 
substantial question of law but that depends on the j 
circumstances of every document. {Dalai, J. C. and I 
Neave, A. J. C.) Md. Sher Khan z/. Mt. Kamal- 
TJN-NISSA. 83 I. C. 90 = A. I. R. 1925 Oudh 219. 

- General interest. >. 

The interpretation of documents involving a substan¬ 
tial question of law and of general interest only justifies 
^rant of leave. 32 All. 387, Foil. {Mears C.J.and 
Piggott , /.) Bishambar Nath v. Md. Ubaidullah. 

79 I. C. 213 = 46 All. 227 = 

5 L. R. A. Civ. 158 = A. I. R. 1924 All. 559. 

- When important. * ' . 

Mere questions of construction of particular docu¬ 
ments cannot be treated as questions of general import¬ 
ance or substantial questions of law within the meaning 
•of S. : 110. {Kanhaiya- Lai, J.C. and Simpson, A./.C.) 

Sarsuti Prasad v. Munshi Ehtisham Ali. 

73 I. C. 407 = A. I. R. 1922 Oudh 214. 
—S. 110—Substantial question of law—Custom. 

“■ ■ 'Sufficiency of evidence .' 

Whether the evidence produced to establish the 
•custom of the adoption of a daughter’s son in the city of 
Nagpur amongst the Maharashtra Brahmins was suffici- 

D. D.—VOL. 1—113 


C.P. CODE, (1908), S 110-Substantial question 
of law—Evidence. 

ent does not amount to substantial question of law 
within S. 110. A. I. R. 1924 Lah. 473, Rel. on. 
{Baker, J. C. and Prideaux. A. J . C.) JaGESHWAR 
TUKARAM v. PANDURANG. 90 I. C. 270 = 

A. I. R. 1926 Nag. 215. 

- Question of forfeiture on allocation of Kararn- 

kari and Adimaytfvaua tenures—General interest. 

The question whether the permanent tenures known 
as Karamkari and Adimayavana in Malabar have the 
incident of forfeiture on alienation attached to them by 
custom or not is a substantial question of law and one 
of general interest in Malabar. Leave may be granted 
in these cases under S. 109 (r), as the question raised 
is a substantial question of law of general interest in 
Malabar and as the same question arose in second 
appeals in which High Court had already given leave. 
The question whether a custom has been established or 
not is a question of law though it has to be inferred 
from the facts proved. A. I. R. 1922 M. 274 (F. B.), 
Ref. {Krishnan and Venkatasubba Rao, //.) RAJA 

of Calicut v. Kannan Nair. 72 I c. 918 = 
17 M. L. W. 445 = A. I. R. 1923 Mad. 443. 
—S. 110—Substantial question of law—Discretion. 

- Discretion—Right or wrong exercise of discre¬ 
tion. 

A wrong exercise of discretion in refusing to grant 
leave under Clause 12 of the Letters Patent to file an 
additional written statement is not a substantial ques¬ 
tion of law. Whether discretion has been rightly or 
wrongly exercised by the High Court may in some cases 
involve a question of law ; but it cannot be said that 
any substantial question of law within the meaning of 
Clause 3 of Section 110 of the C. P. Code would arise 
in such a case. {Macleod, C.J. and Shah , /.) GOVIND- 
LAL BANSILAL V. BANSILAL MOTILAL. 

77 I. C. 941 = 24 Bom. L. R. 196 = 

A. I. R. 1922 Bom. 11. 

- Time to make up Court-fee. 

The Court has discretion to grant or refuse to grant 
time for making up deficient Court-fee, and whether a 
Court has used proper discretion in a particular case is 
a substantial question of law. {Shadi Lai, C. J . and 
Moti Sagar, J.) SAGAR CHAND v. DF.WAT RaM. 

63 I. C. 222 (Lah.). 
—S. 110—Substantial question of law—Dismissal. 

- Laches and irregularities in filing—No question 

of law. 

Where the High Court dismissed an appeal on the 
ground of laches and certain irregularities in filing the 
appeal on the part of the appellant; 

Held, that the only question for the Judicial Com¬ 
mittee being whether the High Court was right in 
dismissing the appeal in the exercise of discretion, there 
was no substantial questiou of law involved. ( Sander¬ 
son , C. /. and Mookerjee, /.) MaRIUM BeGUM r. 
BANKU BEHARY. 33 C L. J. 131 = 

62 L C. 205 = A. I. R. 1921 Cal. 94. 

—S. 110—Substantial question of law—Evidence. 

- Affirming judgment — Subject-matter over 

Rs. 10 000.- > ' 1 --d - 

Although subject-matter of a suit may be above 
Rs. 10 000, if the decree of the lower Court is affirmed 
by the High Court and there is no variation of any kind 
in the substantive portion of the decree except the 
awarding of costs in original suit, there is no right of 
appeal to the Privy Council unless the suit involves 
some substantive question of law. 10 O. C. 65, Affirm¬ 
ed. ( Stuart , C. J. and Raza , J.) MATHURA SlNGH 
v- badriNarain .Singh.; - 5 O. W. N.1076 = 

f, , >rii 4 I. 0. 320 = A. I. R. 1929 Oudh 43. 
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__ Partition suit—Lower Court granting certain i 

5 hare—High Court on appeal increasing it—No further • 
grievance to plaintiff-Proof of question of law. 

If the two Courts, High Court and lower Court are 
at one upon the matter which is to be in debate before 
the Privy Council, then it ts a case of a decree which 
affirms the decision of the Court immediately below. 

Where the amount is a question in dispute the fact 
that the Courts differ and that the higher Court differs 
in favour of the applicant, may not mean 
decision is one of affirmance, but w here m a suit foi 
partition, the lower Court granted certain share and 
High Court increased it further, so that the plain 
has no further grievance in that matter he cannot 
without showing a substantial question of la " £ ave h 
right to litigate upon other points upon which both 
the Courts have been ill agreement A. 1. K. If ■ ■ 

60, Not Foil. ; 8 C. W. N. 294 (P. C.J, Foil (*«»*'»' 
C.J. and C.C. Chose. J.) NARKNDKA FAL DAS*. 

GOPENDRA LAL DAS. 45 C. L. J_42 

31 C. W. N. 572 = 103 I. C. 65- 

A. I. R. 1927 Cal. 543. 

- Admission of further evidence on a point given 

up in the lower Court. , 

The term ‘decision* means the decree or order passed 

and not the reasons given for passing such decree or 
order Affirming decree does not mean affirming judg 
ment, the grounds of the decree need not be precisely 
stated ; therefore, even when there are no concurrent 
findings of fact cl. 3 of S. 110 may apply and in 
that case some substantial question of law will have to 
be shown to have been involved in the appeal. Where 
the appellate Court allows an issue to be re opened 
which had been given up and permits further evidence to 
be taken that by itself is not a sufficient substantial 
question of law especially where the applicant was in no 
way prejudiced by the procedure adopted by the 
appellate Court. ( Dawson Miller. C. J. and Muiltck. 

/) Man Singhs. Maharani Nawalhbati. 

761. C. 58 = 5 P. L. T. 17 = 

2 Pat. L.R. Civ. 48 = A. I. R. 1924 Pat. 468. 

- Affirming judgment with variation by consent. 

Where the decree of the High Court is one of affirma¬ 
tion except as regards a variation made in the lower 
Court’s decree with the consent of the persons trying to 
appeal to the Privy Council, those persons must show 
that some substantial question of law is involved. ( San - 
derson. C. J. and Richardson. J.) UMA CHARAN v. 
KaNAI LAL. 25 C. W. N. 775 = 66 I. C. 621 = 

A. I. R. 1921 Cal. 81. 

—S. 110—Substantial question of law—Execution. 

—Decree transferred for execution—Application 


of law—Interpretation. 

- Law on particular point unsettled. 

Where a law on a particular point does not seem to 
have ever been laid down by the Privy Council, the 
question does not cease to be a material question of law 
merely because cases involving somewhat similar points 
have been dealt with by the Privy Council so as to 
disentitle a party to leave appeal to Privy Council. A. I. 

R 1928 All. 61, Dist.; 24 Mad 377; A. I. R. 1914 P. C. 

27; A. I. R. 1916 P.C 139 and A. I. R. 1924 Rang. 214 
(F. B.), Ref. ( Hcald and Mya Bit , //.) MAUNG 
Shwe Au v. Ma The Nu. 7 Rang. 271 = 

119 I. C. 218 = A. I. R. 1929 Rang. 280, 

- General or particular importance. 

A substantial question of law’, within the last clause of 
S. 110, does not mean a substantial question of general 
importance, but a substantial question of law^as between 
the parties in the case involved. A. I. R. 192/ P. C 110 v 
Ref (Lord Parmoor.) GURANDITTA v. T. RAM- 

D1TTA 55 Cal * 944 = 55 I. A. 235 = 

32 C. W. N. 817 = 29 P. L.R. 429 = 

48 C. L. J. 119 = 28 M. L. W. 66 = 

5 O. W. N. 668 = 109 I. C. 723 = 

30 Bom. L. R. 1384=26 A. L. J. 1215 = 
1928 M. W. N. 917 = A. I. R. 1928 P. C. 172 = 

55 M. L. J. 651 (P. C.). 

- Application of settled law. 

The application of well-defined legal principles to a 

particular set of facts is not a question of law which can 
fairly be described as substantial. ( Mears , C.J. and 
find saw J.) MATHURA KURMI V. JAGDEO SlNGH. 

50 A. L. J. 208 = 25 A. L. J. 970= 
107 I. C. 33=A. I. R. 1928 All. 61. 

•- General interest. 

Whether, where a case involves a substantial question 
of law within S. 110, the question should be of general 
interest. A. I. R. 1927 P. C. 110, Ref. {Mears, C. J . 
and Lindsay , J.) BHAGWANT LAL v SRI RAM 

CHANDRA NAIK. A . J. *^28.^19. 

- General importance. 

The phrase “substantial question of law” in S. 110, 
C. P. Code, means a substantial question of law as be¬ 
tween the parties to the proceeding and not merely one of 
general importance. {Findlay. J. C.) VlNAYAK 
N ARAYAN v. SAKHARAM LAXMAN. 1061. C. 531 = 

A. I. R. 1928 Nag. 114. 

- Meaning of. , „ . 

The term “ substantial question of law merely 
means such a question as between the parties in the case 
involved. A. I. R. 1927 P. C. 110, Foil. {Findlay. J.C - 
and Macnair. A. J. C.) R.AMLAL LODDI v. INDRARAJ 

SiNGH 23 N. Xi. R. 156 = 106 I. 0. 366 — 

A. I. R. 1928 Nag. 76. 

General importance. 


for substitution made to second Court—Maintainability 
of . if a question of law. 

The question, whether an application made for substi- ..- 

tution to a Court to which execution is transferred is, I 0 f general importance but the words * substantial ques 
according to law, a substantial question of law within 1 t i on G f law ” mean a substantial question of law as be 
S. 110. {Dalai. J.C . and Mi sra. A. J.C.) JANG 


A substantial question of law does not mean a question 


Bahadur v. Bank of Upper India, Ltd., Luck¬ 
now. 88 I. C. 552 = A. I. R. 1925 Oudh 728. 

—S. 110—Substantial question of law—Interpre¬ 
tation. 

■Difference of opinion. 


A question in order to be a substantial question of 
law must be a question of law in respect of which there 
may be a difference of opinion. A. I. R. 1924 Lah. 473 
and A. I. R. 1921 All. 214, Foil. (Addison and Bhide. 
jj.) Feroze Din v. Nawab Khan. 

1101. C. 258 = 9 Lab. 681 = 29 P. L. R. 529 


question of law as be¬ 
tween the parties in the case involved. {Viscount 
Dunedin.) RAGHUNATH v. DY. COMMR., PARTAB- 

garh . 2 Luck. 93 = 541. A. 126= 

31 C. W. N. 495 = 4 O. W. N. 515 = 
1021. 0. 889 = 26 M L. W. 70= 
1927 M. W. N. 519=A. I. R. 1927 P. C. 110. (P. 0.). 
- Inheritance of 44 Lawa-,jama" in Berar—Question 


of public importance . 

The question whether the inheritance of the cash 
allowances known comprehensively in Berar as “lawa- 
jama ” is governed by the Inam Rules or by the law xe* 

__l lating to ordinary pensions, was held to be a question of 

A. I. R. 1929 Lah. 55, ; considerable public importance. {Halii fax and Mitchell . 
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C. P. CODE, (1908), S. 110—Substantial question 

of law—Interpretation. 

A. J. Cs.) SAHEBRAO V. JAYWANT RAO. 

96 I. c. 751 = A. I. R. 1927 Nag. 63. 

- Re-opening of settled account for mistake. 

Where the question of mistakes in a settled account 
was not raised in the pleadings nor considered in the trial 
Court and no evidence was given to explain the mistakes, 
but the High Court on appeal considered the mistakes 
to be sufficient to enable the Court to re-open that 
account, 

Held, that the question whether mistakes, which 
though not material, are sufficient in the circumstances 
to entitle the Court to re-open a settled account, is a 
question of law and the manner in which the case was 
conducted in the trial Court, that is to say, no question 
being raised therein as to mistakes and no opportunity 
being given to the parties to explain the alleged 
mistakes, is also in itself a question of law of sufficient 
importance for determination by a higher tribunal. 
(Dawson Miller, C. J. and Kulwant Saha v, /.) 

Hira Lal Sahu v. Lachmi Prasad Narainsingh. 

102 I. C. 752 = A. I. R. 1927 Pat. 311. 

-- Difference of opinion. 

A substantial question of law means a question of law 
in respect of which there may be a difference of 
opinion. A. I. R. 1924 Lah. 473, Foil. ( Martineau 
and Zafar Ali, JJ.) DHANPAT SlNGH v . KAHAN 
Singh. 92 I. C. 479 = 26 P. L. R. 614. 

- Binding nature of a document by Hindu widenu. 

Where the question between the parties was whether 
certain documents executed by a Hindu widow' were 
binding on the estate and the reversioner, 

Held, that the question was not a substantial question 
of law and that the case was not otherwise fit for appeal 
to His Majesty in Council. (Mears, C. J. and Lindsay, 

/.) Bhagwant Lal v. Sri Ram Chandra Naik. 

103 I. C. 654 = A. I. R. 1928 All. 19. 

- Difference of opinion. 

A question of law in respect of which there may be a 
difference of opinion constitutes a substantial question 
of law r within S. 110. (Baker, J.C. and Prideaux, 
A. J. C .) JAGESHWAR TUKARAM v. PANDURANG. 

90 I. C. 270 = A. I. R. 1926 Nag. 216. 

- Difference of opinion. 

In order to justify the grant of a certificate for 
leave to appeal to His Majesty in Council, the High 
Court must be satisfied that a substantial question of 
law' is involved in the case; that is to say, a question of 
law in respect of which there may be a difference of 
opinion. 43 All. 513, Ref. (Baker, J. C. and Prideaux, 
A. J. C.) Nagarmal v. Abdul Rahman. 

89 I. C. 941 = A. I. R. 1926 Nag. 6. 
- —Proposition of law. 

The point of law r for granting leave for appeal to 
Privy Council must be a question of law and not merely 
a proposition of law'. (Hasan, Raza and Kendall, JJ.) 

Mt. Sartaj Kuar v. Mahadeo Bakhsh. 

1 Luck. 266 = 29 O. 0. 215 = 3 O. W. N. 557 = 
- : 95 I. C. 193 = A. I. R. 1926 Oudh 381 (F. B.). 

-- No substantial question of law need be involved if 

there is a small variation by the Appellate Court in the 
Leaver Courts' decree. 

Where the appellate Court increased the amount of 
maintenance payable to defendant from Rs. 800 to Rs. 
1,200 a year and in other respects confirmed the Lower 
Court's decree. 

Held t for purposes of appeal to Privy Council no sub¬ 
stantial question of law 'need be Involved, as the lower 
Court’s decree was not ‘affirmed’ but ‘varied’ by the 
appellate Court. (Lord Dunedin.) ANNAPURNABAI 

Vi Ruprao. 861 0. 504 = 51 Gal. 969 = 


| C.P. CODE, (1908), S. 110—Substantial question 
of law—Limitation. 

“ 511. A. 319 = A. I. R. 1925 P. C. 60 (P. C.). 

- General interest—Debata bilit y. 

Where the grounds of appeal raise questions of law 
but they are not substantial in the sense that they are 
debatable, of general interest or without previous 
decisions of their Lordships of the Privy Council to 
guide Indian Courts, leave cannot be granted. (Dalai 
and Neave, A. J . Cs.) IlARl KiSHEN DaS v. 
MaHAMAD ShaFI. 85 I. C. 409 = 

A. I. R. 1925 Oudh 545. 

- —Difference of opinion. 

The question whether the evidence produced to 
establish certain custom is sufficient though technically a 
question of law is not a substantial question of 
law justifying grant of certificate for appeal 
to Privy Council. A substantial question of law is one 
in respect of which there may be a difference of 
opinion. 43 All. 513, Ref. (Abdul Raoof and Campbell, 
jj.) Gokal Chand v. Sanwal Das. 

I 78 I. C. 417 = 5 Lah. 260 = 6 L. L. J. 180 = 

A. I. R. 1924 Lah. 473. 

- General interest. 

The question involved must generally be important 
in the way that the decision of them will affect a large 
number of persons. (Batten, J.C.) MOHAN Lal BaL- 
BHADRA V. BlSSESARDAS DAGA. 73 I.C. 221 = 

A.I.R. 1923 Nag. 272. 

- Question involving discretion. 

The exercise of discretion under S. 90 of the Evi¬ 

dence Act cannot be considered to involve any substan¬ 
tial question of law within the meaning of S. 110 of the 
C.P. Code. (Kanhaiya Lal and Daniels, A.J.Cs.) 

Shankar Bakhsh Singh v. Udit Narain Singh. 

61 I.C. 131 = 8 O.L.J. 1 = 
A.I.R. 1921 Oudh 30. 

—S. 110—Substantial question of law-Limitation. 

- Deduction of period of pendency of op pone tit's 

suit—Question i f substantial. 

After institution of B's suit L brought a cross-suit 
or another suit to establish his right to an easement. 
At the time when L brought his suit, which was some 
months later than the institution of the opponent’s suit, 
the period of 20 years had elapsed and it was held that 
it was not open to him to add on to the period which 
had expired at the time of the institution of the oppo¬ 
nent’s suit, subsequent period after the institution of 
that suit. 

Held, that although there was a point of law it was 
not a substantial question of law. (Patkar and Baker, 

jj.) Lallubhai Pragji v. Bhimbhai Dagibhai. 

119 I.C. 782 = 53 Bom. 552 = 
31 Bom. L.R. 632 = A.I.R. 1929 Bom. 341. 

- Refusal to exercise discretion to extend time for 

payment of court-fee—Question if substantial. 

The question of law need not be one of importance, 
but must be a substantial question of law between the 
parties to the case, where the trial court, in the exercise 
of its discretion, refuses to extend the time for putting 
in court-fees, it can hardly be said that the question is 
a substantial question of law arising between the 
parties to the case. It is more a question between the 
court and the plaintiff. A.I.R. 1927 P.C. 110, Foil.; 5 
Lah. 260, Not Foil. (Harrison and Dalip Singh, JJ.) 

Godha Mal v. prem Singh. 110 I.C. 179 = 

A IR. 1928 Lah. 560. 

- Revival after 1871 of claim barred by limitation 

before 1871. 

The revival after 1871 of a claim to malikana which 
had been barred by limitation before 1871 on the 
ground of its being a claim to an interest in land is not 
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C. P. CODE, (1908), S. 110—Substantial question 
of law—Limitation. 

a substantial question of law within S. 110. (Dawson 

Miller , C.J. and KiiLvant Sahay, J.) RaMNIRAN- 
JAN CHAUDHURY v. Gobardhan Thakur. 

85I.C. 8 = 1 Pat. L.R. 314 = 
A. I. R. 1924 Pat. 271. 
—S. 110—Substantial question of law—Mortgage. 

- Mortgage not registered by company—Question 

if one of law. 

The question whether a mortgage which is not re¬ 
gistered in accordance with the provisions of S. 109 can 
be repudiated by the company itselt while it is a going 
concern, is not a substantial question of law within 
S. 110, C.P. Code, as the law on the question is perfectly 
clear, namely that such a mortgage cannot be repudi¬ 
ated by the company itself. In re Monolithic Building 
Company ; Taeon v. The Company, (1916), 1 Ch. 643, 
Dist. ( Heald and Mya Bu , JJ.) AUNG Ban ZEYA jj. 
Chettiar Firm. 104 I.C. 326 = 6 Bur. L.J. 160 = 

5 Rang. 685 = A.I.R. 1927 Rang. 288. 

- Right of prior mortgagee in possession to apply 

under O. 21, R. 89 —Question if one of law. 

Whether a prior mortgagee in possession can apply 
under 0.21, K. 89 to set aside a sale where such a sale 
has taken place in pursuance of a decree obtained by a 
subsequent mortgagee of a simple mortgage in a suit to 
which the prior mortgagee was not a party and whether 
cl. ( b ) of S. 72, T.P. Act applies to such a sale are sub¬ 
stantial questions of law within the meaning of S. 110, 
C.P. Code. ( Wazir Hasan and Simpson , A.J.Cs.) 

Jag an Nath Singh v. Jag Jewan Das. 

91 I.C. 93 = 2 O.W.N. 860 = 
A.I.R. 1926 Oudh 17. 

—S 110—Substantial question of law —Pre¬ 
emption. 

- Question whether demand was immediate if cme 

of law. 

Where there was an interval of perhaps a minute 
between the time when the pre-emptor heard of the sale 
and the time when he made the demand, the High 
Court held that this was to all intents and purposes an 
immediate demand by the pre-emptor. It was argued on 
an application for leave to appeal that this view was 
opposed to the strict letter of the law as laid down in 
a passage from the Hedaya, and that the right of pre¬ 
emption is a special right and is of such a nature that 
all the technicalities prescribed by law must be strictly 
complied with before it can be exercised. 

Held , that from this point of view the point is an 
arguable one and it is an important point of law affect¬ 
ing the right of Mahomedans generally and that there 
is a substantial point of law, on which leave to appeal 
should be granted. (Rutle tge, C.J. and Broiun % J.) 

Syed Khan v. Syed Ibrahim. 6 Rang. 169 = 

110 I C. 386 = A. I.R. 1928 Rang. 132. 

- -Estate comprising in party however smally of 

movable property—Question of applicability of law of 
pre-emption if cme of law. 

The point whether, with regard to an estate compris¬ 
ing in part however small of movable property the 
law of pre-emption applies, is a substantial point of 
law. (Railed ge y C.J. and Brozun, J.) SYED KHAN v. 

Syed Ebrahim. 

6 Rang. 169 = 110 I. C. 386 = 
i » r i A. I. R. 1928 Rang. 132. 

_S. no—Substantial question of law—Specific 
Performance. 

_ Question of the exercise of discretion under S. 21 

(f), Specific Relief Act y if one of law. 

Whether the first Court exercised a reasonable dis¬ 
cretion in granting the decree for specific performance 


C. P. CODE, (1908), S. 110 —Substantial question 
of law—What is not. 


having regard to the terms of S. 21 (g)> and whether 

any discretion was left to grant such a decree involves a 

substantial question of law and satisfies the requirements 

of S. 110, C. P. Code. ( Findlay , J.C. and Pmdeaux , 

A. I. C.) Indraj Singh v. Komal raj Singh. 

at T?. 1028 Nae. 292. 


—S. 110—Substantial question of law—What is 
not. , 

A substantial question of law does not mean a subs¬ 
tantial question of general importance but a substantial 
question of law as between the parties in the case in¬ 
volved (54 I. A. 126, Foil.) (Patkar and Bakery JJ.) 
MAHOMEDALLI ISUBHAI V. ABDUL RAHIM. 

112 I. C. 430 = 32 Bom. L. R. 1189. 


- Question relating to immaterial findings. 

Where in a suit some findings involve questions of 
law, but they are quite immaterial to the decision of 
that suit which of itself does not involve any question of 
law, no appeal lies to the Privy Council. ( Findlay , J.C.) 

S. R. Pandit v. W. R. Pandit. 110 I.C. 855 = 

A. I. R 1929 Nag. 85. 

- Untenable point of law. 

The proposition that, although the point of law may 
be obviously untenable, if the decision in the case turns 
upon it, that point would be a substantial point of law, 
is not tenable. (Venkatasubba Rao and Reilly , JJ.) 
Aneechand NAGIN DOSS & CO. v. Raoji Bhai 
Moti Bhai. 39 M. L. T. 655= 107 I. C. 643 = 

A. I. R. 1928 Mad. 233. 

- Inferences from fact. 

Whenever the decision of a certain fact is based to 
some extent on inferences from other facts it cannot be 
said that a substantial question of law is involved. 
{Findlay , J.C. and Macnair, A. J.C.) R.AMLAL LODHI 
v. R. B. Indraraj Singh. - 23 N. L. R. 156 = 

106 I. C. 366 = A. I. R. 1928 Nag. 76. 

- —Question not directly decided but well established 

from other cases. • 

Although a point has not ever been directly decided by 
any decision of Courts in India, if it is well established 
upon the principles which have been laid down in such 
cases, it is no substantial question of law for decision by 
a higher tribunal. ( Dawson Miller , C. J. and Mullicky 

J.) Somar Singh v. Devenandan Prasad 
Singh. 1101.0.483= 

A. I. R. 1928 Pat. 581. 

- Question of time limit to certify adjustment of 

decree settled by a Full Bench. 

The question whether there is a time limit for a decree- 
holder to certify adjustment under R. 2 is not a sub¬ 
stantial question of law when a Full Bench of the 
Bombay High Court (11 Bom. 6, F. B.) specifically 
decides it and its judgment is obviously correct. ( Stuart , 
C. J. and Wazir Hasan , /.) PRAKASH SINGH v, 

Allahabad Bank, Ltd. Lucknow Branch. 

98 I C. 1069 = 3 0> W. N- 987 = 

; A.I.R. 1927 Oudh 43. 
- Matter already settled by Privy Council deci¬ 
sion . 

Where authoritative decisions of the Privy Council 
exist on a matter and that matter is re-agitated in any 
Court, that matter can no longer be said to remain a 
substantial question of law. ( Hasatiy Raza and Kendall , 

JJ.) Mt. Sartaj Kuar v. Mahadeo Bakhsh. 

1 Luck 265 = 29 0.0 215 = 3 O. W. N. 657 = 
95 I 0. 193=A. I. R. 1926. Oudh 381 (F.B.). 

- Question as to intention of legatees signing as 

witnesses. ,. . 

* • V \ \ I - 

The question whether ^legatees signing the will as 
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C.P. CODE, (1908), S. 110—Substantial question 
of law—What is not. 

witnesses did not intend to attest the will is not a sub¬ 
stantial question of law. ( Daniels, J. C. and JVazir 
Hasan, A. J. C.) SHIAM SUNDAR SlNGH v. 

Jagannath Singh. 88 I.C. 579-2 O.W.N. 394 = 

A.I.R. 1925 Oudh 541. 

Question of procedure disc,/leaving new plea in 
second appeal . 

Where the suit was one for specific performance of a 
contract for sale and had been, instituted on the last 
possible day of limitation that is to say, exactly three 
y ears from the date of the contract for sale and it was 
strongly contended for the first time in second appeal 
that under these circumstances a decree for specific per¬ 
formance oug.ht not to be granted more especially as 
there was an alternative plea for relief by way of 
damages, and the High Court decided that as a 
matter of procedure it was not right or proper to permit 
the plea to be raised at the stage of second appeal, 
Held, that a point of procedure of this sort is not a 
proper one for an appeal to His Majesty in Council. 
(Mears, C.J. and Piggott , /.) OUDH NARAYAN SlNGH 

Kauleshwar Singh. 76 1, c. 516 = 

... A. I. R. 1923 All. 463. 

No public 'importance. 

Where from the record it is not clear whether resump¬ 
tions by several strangers were for exactly the same 
grounds as those in suit, the case does not involve 
questions of wide public importance. ( Sanderson, C.J. 
and B. B. Ghose , J.) BhUPENDRA NaraiN SlNGH v 
NURPUT Singh. 84 I. C. 581 = 27 C .W. N. 204 = 

• - . A. I. R. 1923 Cal. 451. 

S. 110—Valuation. 

Acquiescence. 

Computation of. 

Costs. 

Interest. 

Mesne profits. 

Objection to. 

Practice. 

Standard of. . 

—S. 110—Valuation—Acquiescence. 

Plaintiff under valuing his suit—Defendant 


C.P. CODE. (1908), S. 110—Valuation—Computa¬ 
tion of. 

decision before the appellate Court. The valuation of 
the subject-matter in dispute in the original Court must 
be held to be binding upon the party and it is not open 
to such party on an application for leave to appeal to 
the Privy Council to re-open that question. 6 Bom. L.R. 
403, Appl. ( Rutledge , C.J. and Brown, J.) M. E. 

Moolla 7 1 . Lean Shiamswamy. 

4 Rang. 92 = 5 Bur. L. J. 23 = 
96 I. C. 107 = A.I.R. 1926 Rang. 138. 

Under-valuation by plaintiff—Decision of three 
Courts on that basis—Repudiation for purpose of appeal 
to Privy Council. 

The plaintiff having deliberately undervalued his 
suit in the Court of first instance and having thus 
obtained the decision of three Courts in this country 
upon his claim, cannot be allowed to repudiate his 
valuation fixed upon the market value of the property, 
for the purpose of obtaining the decision of a fourth 
tribunal. ( Oldfield and Spencer, J J.) ALAGAPPA 
CHETTY v. NACHIAPPAN. 69 I.C. 385 = 

31 M.L.T. 335= 16 M.L.W. 517 = 
1922 M.W.N. 683 = A.I R. 1923 Mad. 125 = 

43 M.L J. 728. 

No objection as to valuation—Effect of. 

Defendants who accept the value of property for pur¬ 
poses of jurisdiction cannot be heard to question that 
value subsequently. The value of the property is a 
question of fact. It is not proper for a party by 
an admission as to a lower valuation to suffer an appeal 
to be heard by a single Judge and then to claim a higher 
valuation for the purpose of obtaining an appeal to the 
Privy Council. ( Ashworth and Simpson , A. J. Cs.) 

Bhagwati Prasad z'.achhaibas Singh. 

74 I.C. 214 = 9 O.L.J. 531 = 26 O. C. 24 = 

A.I.R. 1923 Oudh 93. 

—S. 110—Valuation—Computation of. 

Lessee — Building—Liability to removal. 


acquiescing ifi the valuation—Effect of. 

The plaintiffs valued their suit at less than Rs. 10,000 

and defendants objected to the valuation but did’not 

press their objection and the suit was decided, plaintiff’s 

valuation being accepted. Defendants put the same 

value on their appeal to the District Judge and their 

appeal was allowed. Plaintiffs appealed to the High 

Court and the decree of the District Judge was reversed. 

Defendants applied for leave to appeal to His Majesty 

in Council and applied for a report under O. 45, R. 5, 

contending that the value of the subject-matter was more 
than Rs. 10,000. 

Held , that the defendants acquiesced in the valuation 
placed upon the subject-matter of the suit by the plain¬ 
tiffs and obtained the advantage of an appeal to the 
lower appellate Court as a ground for appeal to His 
Majesty in Council, and having regard to the facts of 
the case it is not one in which High Court ought to 
refer the matter to the Court of first instance for a 
report as to the value of the subject-matter of the suit. 
igatiderson, C. J. and Buckland, J.) RaMESHWaR 

Khemka Siddeshwar Ghosh. 

101 I. C, 901 = 45 O.L.J. 225= A.I.R. 1927 Cal. 418. 

_ Valuatl °n of trial Court not challenged by 
appeal or by cross objections. * • 

When the decision is given against a party he must be 
taken to have acquiesced in it if he neither by appeal 
nor by cross objections questions the trial Court’s 




The question whether a decree involves indirectly a 
claim respecting property of the value of Rs. 10,000 or 
upwards within S. 110(2) must be determined with re¬ 
ference to the actual circumstances at the time and not 
to a mere possibility. * Where the tenant who had con¬ 
structed building to the value of Rs. 25,000 on the 
land demised the value of which was only’ Rs. 4,000, 
brought a suit for the specific performance of an agree¬ 
ment for renewal but only got a decree entitling him to 
hold the land for his life, 

Held, the question involved a claim to the land itself 
worth only Rs. 400, and that the requisites of S. 110 
were not complied with. The possibility of the remo¬ 
val of the structures at some future time if and when 
the landlord chooses to evict him was too remote. (34 
M. 535 ; Mulla C. P. Code 8th Edition, p. 298 Comm, 
upon : 43 M.L.J. 728 ; 44 Cal. 119 ; 35 A. 445 ; 33 M. 
L. J. 481 ; 6 L.L.J. 78, Ref. to. (Patkar and Baker, 

JJ.) Mahomedali Isabhai v. Abdul Rahim. 

32 Bom. L. R. 1189. 

- Easement right. • • 

In case of easement to light and air, in considering 
whether the leave to appeal to His Majesty in Council 
under Cl. 2. S. 110, it is not the value of the whole 
property which is to be taken into consideration but the 
value of the easement: 6 Bom. L.R. 403, Foil. {Patkar 
and Baker , JJ.) LALUBHAI PRAGJI v. BHIMABHAI 

Dajibhai. 1 119 1 . c. 782= 53 Bom. 552 = 

31 Bom. L. R. 632 = A.I.R. 1029 Bom. 341. 

- Contract of sale. • 

The consideration or price payable under the con¬ 
tract of sale must alone determine the value of the sub¬ 
ject-matter in dispute on appeal to His Majesty is 
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C. P. CODE, (1908), S. 110—Valuation—Compu¬ 
tation of. 

Council. {Kinkhede, and Staples , A. J. Cs .) SETH 

Bhawarlal V. Lachmandas. 

A. I. R. 1929 Nag. 75. 

- Suit for specific performance of contract — 

Relief for possession only ancillary. 

Where a suit is one for obtaining the main relief of 
specific performance of the contract of sale, and the 
relief of possession is regarded as an ancillary relief 
flowing from the main relief, relief of specific perform¬ 
ance need not be separately valued. ( Kinkhede and 
Staples , A.J.Cs.) SETH BHAWARLAL v. LaCHMAN- 
DAS. A.I.R. 1929 Nag. 75. 

- Nau machinery brought on property during 

pendency of suit for specific performance. 

If during the pendency of a suit for specific perform¬ 
ance of a contract of sale, new machinery is brought on 
the premises in suit, of which no mention is made in 
the pleadings or in evidence, or even at argument, its 
value cannot be taken into account. Nag. Misc. Petn. 
No. 58 of 1927, Dist. (A'inkhede, and Staples , A.J.Cs.) 
Seth Bhawarlal v. Lachmandas. 

A.I.R. 1929 Nag. 75. 

- Inam wet land. 

Where the subject-matter of the suit was an inam 
wet land, held in estimating the value of such land for 
purposes of Privy Council appeal, house sites in the 
vicinity should be excluded from consideration and 
only cultivable lands in the vicinity should be relied 
upon. ( Waller and Madhavan JVair , J J.) PUNNAYYA 
v. LAKSHMINARAYANA. 109 I.C. 167 = 

A.I.R. 1928 Mad. 448. 

- Under-valuation by plaintiff — Estoppel. 

The mere fact that a low valuation is put on a plaint 
for the purpose of Court-fee and consequently for the 
purpose of jurisdiction should not be allowed to operate 
as estoppel against the plaintiff on the question of value 
for the purpose of Privy Council appeals and the High 
Court is entitled to go into the real value for the purpose 
of considering whether a certificate should be granted 
when it is not a case in which the higher valuation would 
have meant that the trial would have to be in a differ¬ 
ent Court. 1 I. A. 84 (P.C.) and 1 I.A. 317 (P.C.), 
Dist. ( Rankin , C. J. and Mukerji , J.) SAT1SH 

Chandra Joardar v. Birendra Nath Roy. 

99 I. C. 921 «= 44 C. L. J. 572 = 31 C. W. N. 268 = 

A. I. R. 1927 Cal. 225. 

- Wrong valuation by plaintiff himself. 

The plaintiff is not absolutely precluded from contend¬ 
ing that his valuation in the plaint is wrong. The Court 
will merely treat his admission as a strong piece of evi¬ 
dence against him. A. I. R. 1925 Mad. 1223, Dist. 
(Ramesam and Venkata Subba Rao, J J.) VENKATA- 
RAYUDU V. VENKANNA. 104 I. C. 577 = 

A.I.R. 1927 Mad. 862. 
Suit for redemption and possession—Value of 
property. 

Although for purposes of Court-fees the value of suits 
for the recovery of the property mortgaged is “ the 
principal money expressed to be secured by the instru¬ 
ment of mortgage,” the mortgage-money is not the basis 
of the valuation for purposes of jurisdiction. In such 
cases the value of the mortgaged property should be the 
basis: 5 L.B.R. 208 and 1 L.B.R. 96, Appr. (Heald 
and Cunliffe , //.) MA Hla SAING v. M Su We. 

105 I.C. 412=5 Rang. 499=A.I.R. 1927 Rang. 304. 

- Subject-matter incapable of valuation. 

The second clause of S. 110 might apply if the matter 
in dispute is incapable of valuation as in the case of 
easements. In such a case the value of the matter in 
suit to the applicant should be considered. Per 6*. Aiyati - 


C. P. CODE, (1908), S. 110 -Valuation-Compu- 
tation of. 

gar, J. in 39 Mad. 843, Foil. ( Rutledge , C. J. and 
Brown , J.) M. G. MOOLLA v. LEAN SHIAN SWAY. 

96 I. C. 107 = 4 Rang. 92 = 5 Bur. L.J. 23 = 

A.I.R. 1926 Rang. 138. 

- Partnership suit. 

On principle it can make no difference on the point of 
valuation for purposes of appeal to Privy Council 
whether a suit is a partition suit or a partnership suit. 

It is the value of the appellant’s share and not the whole 
of the property that determines the value of the subject- 
matter. {Shah, Ag. C.J. and Kincaid , J.) NARIMAN 

Rustomji Mehta v. Hasham Ismayal. 

85 I. C. 191 = 49 Bom. 149 = 26 Bom. L. R. 1261 = 

A. I. R. 1925 Bom. 137. 

- Applicability of Suits Valuation Act. 

The rules under the Suits Valuation Act in accord¬ 
ance with which the land in suit is valued for the pur¬ 
poses of jurisdiction in the Lower Courts do not apply 
in determining the value for the purposes of S. 110 of 
the Civil Procedure Code but it is the market value 
which has to be ascertained. ( Abdul Raoof and Marti- 
neau , //.) NAWAZ A LI v. ALLU. 

75 I. C. 520 = 4 Lah. 185 = 6 L. L. J. 44 = 

A. I. R. 1924 Lah. 82. 

- Value of annuity or of property charged. 

The 110th section of the Code of Civil Procedure, 
1908 applies to the value of the annuity which is sought 
to be recovered, not to the value of the property upon 
which that annuity is charged. ( Lord Atkinson.) ABID 

Hussain v. Ahmad Hussain. 751. C. 502 = 

26 Bom. L. R. 731 = 1923 M. W. N. 590 = 

18 M.L. W. 146 = 26 O. C. 216 = 
28C.W.N. 289 = 33 M.L.T. 232=10 O.L.J. 288 = 

A. I. R. 1923 P. C. 102 = 45 M.L.J. 253 (P.C.). 

- Ejectment suit. 

Where in an ejectment suit it was found that the 
monthly rent of the premises was Rs. 275 and capitalised 
at twenty years’ purchase the value of the property will 
be over Rs. 10,000, held that the certificate to appeal to 
His Majesty from the decree in the suit must be granted. 

( Macleod , C.J. and Coyajee , J.) KaSTUR BHAI MaNI- 
BHA1 NAGARSETH V. HlRALAL D. NANAVATI. 

67 I.C. 938 = 24 Bom. L.R. 350 = 

A. I. R. 1923 Bom. 23. 

- Mortgage suit—Appeal by co-sharer in equity of 

redemption—Value of appeal . 

For purposes of appeal to P. C. by one of two co¬ 
mortgagors, the value of the subject-matter is the value 
of entire claim of the mortgagee at the date of suit to¬ 
gether with interest and not only the share of the co- 
mortgagor seeking to appeal, when that co-mortgagor is 
not claiming a title paramount to the mortgagee. 28 
All. 488 (P. C.), Dist. 

Whether a previous decree can be rectified by a subse¬ 
quent suit is a substantial question of law. (. Sanderson , 
C. J. and B.B. Ghose , /.) BEPIN KRISHNA ROY v. 
PRIYABARATA BOSE. 71 I.C. 371 = 

A. I. R. 1923 Cal. 387. 

- Dispute as to nature of tenancy . 

Where the subject matter of the suit was the question 
whether the applicants were permanent tenants of the 
site, or mere tenants at will, and the plaintiff laid no 
claim whatever to the buildings on the site and indeed 
his prayer was that the said buildings should be removed. 
Held, the matter in dispute between the parties was 
solely the nature of the tenancy of the site. 

The second paragraph of S. 110 means that the suit 
must to satisfy its conditions involve rights and claims 
to property, which rights and claims are worth Rs.10,000 
or upwards, not that the rights affect properties whose 
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C. P. CODE, (1908), S. 110—Valuation—Computa¬ 
tion of. 

• 

value is Rs. 10,000 or more. ( Broadway and Abdul 
Qadir, //.) DHANNA MAL v. LALA MOTI SAGAR. 

75 I.C. 654 = 6 L.L.J. 78 = 

A.I.R. 1923 Lah. 286. 

- Decree for small property—Incidental finding 

ns to large property—I f decree involve indirectly ques¬ 
tion regarding large property. 

No exact or rigid construction of the word ‘indirectly’ 
can be given. It must inevitably be a question of de¬ 
cree whether the relation between the decree or order 
and the claim or question is established with sufficient 
•closeness to be in an indirect relation. Where there was 
no more than an incidental finding in the judgment of 
High Court as regards the boundary iine except in so 
far as it determined the ownership of the plots which 
"were directly in dispute ; held that because of such a 
mere incidental finding, the decree or final order cannot 
be said to involve indirectly any question regarding the 
larger extent. ( Oldfield and Spencer, //.) ALAGAPPA 
■CHET1Y v t NACHIAPPA. 69 I. C. 385 = 

1922 M. W. N. 683 = 16 M. L. W 517 = 

31 M L. T. 335 = 
A. I. R. 1923 Mad. 125 = 43 M. L. J. 728. 

- Cause of action different against defendants— 

Appeal against one—Value of appeal. 

Where the cause of action against one defendant is 
•distinct and different from the causes of action against 
the other defendants, the fact that a joint suit is 
brought cannot make the value of the subject-matter of ! 
the appeal against him to the Privy Council higher than 
what is decreed against him. ( Spencer and Krishnan, 

-//•) Vadivelammal v. Rajaratnam Mudaliar. 

16 M.L.W. 262 = 30 M.L.T. 337 = 

A.IR, 1923 Mad. 30. 

- Suit for declaration as Rajput 

Plaintiff sued for declaration that he was a Rajput by 
■caste and valued his suit for purposes of jurisdiction at 
Rs. 11,000. 

Held, that it could not be said that the value of the 
subject-matter of the suit amounted to Rs. 10,000 or 
that the decree involved any claim or question to or res¬ 
pecting property of like amount or value. The words 
“the decree must involve, directly or indirectly, some 
claim or question to or respecting property of like 
amount or value” in S. 110 of the Civil Procedure Code 
refer to some specific property and do not contemplate 
property which a party may be desirous of acquiring. 
The valuation for purposes of jurisdiction is not always 
the real value of the subject-matter of the suit for pur¬ 
poses of S. 110 of the Civil Procedure Code. ( Chevis 
and Scott-Smith, //.) GHULAM RASUL KHAN v. 

.Secy, of State. 651. C. 239 = 

26 P.L.R. 1922 = 2 Lah. 297 = 
116 P.L.R. 1921= A. I. R. 1922 Lah. 131. 

- Decree for redemption and for Rs. 7 ,000— Appeal 

by mortgagee claiming Rs. 2,000 due to himself—Value 
■of appeal if over Rs. 10,000. 

Plaintiff sued to redeem his mortgaged property. He 
•claimed that all The money due had been paid from the 
usufruct and that there was a large surplus which was 
due to him. The Trial Court held that the entire mort¬ 
gage-money had been paid and decreed plaintiff’s claim 
for possession and for a surplus amounting to 
Rs. 9,012-12-8. The defendant appealed to the High 
Court to be relieved of the surplus awarded to plaintiff 
and claimed a sum of Rs. 2,073 due on the mortgage. 
The decree of the Trial Court was modified in the High 
^e extent of reducing the surplus awarded to 
7,91041 -7. The defendant then applied for leave to 
appeal to His Majesty. ' 


C. P. CODE, (1908), S. 110—Valuation—Interest. 

Held , that the value of the subject-matter, including 
the surplus awarded viz. Rs. 7,910-11-7 amounted to 
Rs.9,983-11-7 since in the memorandum of appeal to the 
High Court the defendant had claimed only Rs. 2,073 on 
the mortgage and had not claimed possession of the pro¬ 
perty. It not being alleged that the appeal affected a 
question relating to property exceeding Rs. 10,000 in 
value, no leave to appeal could be granted under S. 110 
although the decree of the High Court varied the decree 
of the Court below. ( Kanhaiya Lai, J.C. and Simpson. 

A.j.c.) Sarsuti Prasad v , Munshi Ehtisham 
Ali. 73 I.C. 407 = A. I. R. 1922 Oudh 214. 

- Dispute as to Rs. 1300 realised in execution — 

Unexecuted balance over Rs. 10,000— Grant of leave. 

Where further applications for execution were time- 
barred and the sum realised in execution as to which 
there was dispute between joint decree-holders was only 
Rs. 1,300 though the unsatisfied balance under the 
decree executed w r as Rs. 10,000. 

Held, leave could not be granted to appeal to His 
Majesty. ( Dawson Miller, C.J. and Mullick, J.) 

Prakash Chandra Sarkar v. Brindaban 
Chandra Sarkar. 67 1. C. 991 = 

3 Pat. L. T. 781 = 1922 P. H. C. C. 296 = 

A. I. R. 1922 Pat. 611. 

- Partition suit—Decree affecting plaintiffs' share 

and also that of some of the defendants—Value of appeal. 

Where in a partition suit the decree affects the 
interests not only of the plaintiffs who are appealing but 
of some of the defendants, the value of the subject- 
matter within S. 110 is the value of the property and 
not that of the plaintiffs’ share therein. 6 Bom. L.R. 403 
and 20 Mad. 289, Dist. 10 C.W.N. 564, Foil. ( Dawson 
Miller, C.J. and Adami, J.) KULDIP NARAIN SlNGH 

v. Raghunandan Singh. 60 I.C. 844 = 

2 P.L.T. 386 = A. I. R. 1921 Pat. 502. 

- General Rule. 

The proper construction to be placed upon S. 110 in 
so far as it relates to the amount or value of the subject- 
matter of the suit, must be taken to be the amount or 
value which the plaintiff either obtained or, had he been 
successful, would have obtained in his suit at the date 
when the decree was passed. 3 P.L.J. 377, Foil. ( Dawson 
Miller, C. J. and Adami, J.) MATHURA PRASAD 

Singh v. Ram Prasad Tewary. 60 I. C. 523 = 

2 P.L.T. 340. 

—S. 110—Valuation—Costs. 

- If included in subject-matter of suit. 

The costs of the suit are in no sense the subject 
matter of the suit in the Court of first instance and 
ought not to be added to the value of subject-matter in 
order to bring the valuation up to the appealable 
amount under the provisions of S. 110. ( Dawson Miller, 
C.J. and Adami, J.) EaST INDTA Ry. COMPANY v. 

Badri Narain. 6 Pat. 444 = 104 I. C. 267 = 

8 P.L.T. 714 = A.I.R. 1927 Pat. 328. 

—S. 110 —Valuation—Interest. 

- When included in subjeet-matter. 

Where in a suit for property including promissory 
notes which in the plaint are described as of their face 
value and so valued together with the other subject- 
matter In dispute, the amount of Rs. 10,000 cannot be 
reached, but if to the face value of the promissory notes 
is added the interest up to date of the decree of the first 
Court, then the sum of Rs. 10,000 is exceeded. 

Held, that the interest could not be so added to bring 
the case W’ithin S. 110 ; 39 Mad. 843, Appr. ( Viscount 
Dunedin.) MANGAMMA v. MAHALAKSHMAMMA. 

1211. C. 513 = 34 C. W. N. 235 = 
51C.L.J. 168 = 1930 M.W.N. 193 = 


180& 


1807 


DECENNIAL DIGEST, 1921—1930. 


C. P. CODE, (1908), S. 110 —Valuation—Interest, r 

32 Bom. L.R. 517-53 Mad. 167 = 57 I.A. 56= j 
A.I.R. 1930 P.C. 44 = 58 M. L. J. 184 (P. C.). | 

- When included in subject-matter. 

The amount of interest which a Court may allow in 
the exercise of its discretion but which is not claimable j 
as of right, cannot be included in the value under S.110. ! 
42 All. 445, Rel, on. ( Kinkhede and Staples , A. J. Cs.) 

Seth Bhawaklal r>. Lachamandas. 

A. I. R. 1929 Nag. 75. 

- When included in subject-matter—I tit crest from j 

filing plaint up to decree. 

Where interest is claimed in the plaint such interest 
as accrues during the period between the filing of the 
suit and the decree is part of the subject matter of the 
suit and the amount of such interest can be regarded as 
part of the amount or value of the subject-matter of the 
suit in the Court of first instance within the meaning of 
S. 110 ; 39 Mad. 843, Dist, (Hcald and Rutledge . //.) 
V. S. T. THAMSUNDASEEN v . S. M. A. R. R. M. ; 
CHETTY Firm. 3 Rang. 405 = 911. C. 647= I 

A. I. R. 1926 Rang. 45. I 

- If included in subjcct-mattcr—Interest from 

filing plaint up to decree. 

Interest from the date of the plaint to the decree can ! 
be included for the purposes of S. 110. The proper con- j 
struction to be placed on S. 110 must be taken to be the j 
amount of value which the plaintiff either obtained, or j 
had he been successful, would have obtained in his suit 
at the date when the decree was passed, 60 I.C, 523, 
Foil. (Oldfield and Ramesatn , //.) RAGHUNATHA- 

swami Iyengar v . Gopal Rao. j 

74 I. C. 596 = 1922 M. W.N. 652=16 M.L.W. 682 = 

32 M. L. T. 1 = 
A. I. R. 1923 Mad. 135 = 43 M. L J. 622. 

- When included in subject matter—Interest up to 1 

I ( I | 

decree. 

Where the amount due on the date of the suit is 
Rs. 9776, but interest up to the date of the decree and 
further interest to the date of payment is also claimed in 
the plaint, and the amount by which the amount said to 
be due on the date of the suit fell short of l<s. 10,000 by 
Rs. 224, and this amount represented interest for about 
3 1/2 months, and there was no possibility of a decree 
being granted within 3 1/2 months, 

Held , the amount for which a decree was asked 
amounted to Rs. 10,000. 33 C. 1286, 44 C. 119 and 3. 
P.L.J. 377, App. 39 M. 843; 24 A 174; 3 P.L.J. 317, Dist 

(. Batten, J.C. and Hallifax, A.J.C.) SETH MAGANMAL 
V. DARCARILAL. 721. C. 395 = 

A. I.R. 1923 Nag. 239. 

- When included in subject matter—Interest after 

trial court's decree. ' > 

Under S. 110 in order to compute the value of 
the subject matter in suit the amount of interest accru¬ 
ing subsequent to the decree of the trial Court should 
not be taken into consideration. 8 M. I. A. 166 (P. C.); 


C. P. CODE, (1908), S. 110 —Valuation—Practice; 

future mesne profits should be taken into consideration.. 
(Das and Kulwant Sahay, J /.) GUjU MAHTO v.. 

raghu Singh. 1171. C. 189= 


•If included in subject-matter. 


In arriving at the value of the suit for the purposes of 
S 110 , the Court is entitled to take into account not 
merely the mesne profits claimed up to the date of the 
suit but also the future mesne profits and in any case up 
to the date of the decree of the trial Court A. I.R. 

1921 Pat. 115 ; 3 P. L. J. 377; and 14 C. W. N. 872 ; 

Foil. (Miller, C. J and Mullick , /.) SHAMA KANT 

Lal Ramdhan Puri. 1° 7 i- 828 ~ 

■■■ — ■ ■■ 71 f tiro fits after High Court' s decree— I f part 


of subject-matter. . , 

Mesne profits subsequent to the date of the High 

Court decree, which have been awarded to the decree- 
holders cannot be taken into consideration in making an 
estimate of the value under paragraph 2. (Fa7ucett and 
Madgavkar, //.) SESHAGIRI v. MANJAYYA. 

94 I. C. 755 = 50 Bom. 160 = 28 Bom. L. R. 454 = 

A. I. R. 1926 Bom. 265. 


—- Mesne profits and interest — Distinction. 

There is no distinction between interest and mesne 
profits in respect of claims to include them in the subject 
matter of the suits. 39 Mad. 843, Foil. ( Heald and 
Rutledge , JJ.) V. S. T. THAMSUNDASEEN V. S. M. 

A. R. R. M. Chetty Firm. 911. 0. 647 = 

3 Rang. 406 = A. I. R. 1926 Rang. 45 


——When part of subject-matter. 

In ascertaining the amount or value of the subject- 
matter of a suit in the court of first instance for the pur¬ 
pose of S. 110, where the suit involves a claim for mesne 
profits, the mesne profits which might be awarded by the 
court whether they had actually accrued at the date when 
the suit was instituted or whether they were future mesne 
profits, should be taken into consideration in assessing 
the value of the subject-matter of the suit. . (14 C. W. 
N. 872 and 3 P. L. J. 377, Foil.) Where past as well as 
future mesne profits are awarded in the decree of the 
lower Court but only the profits up to the institution of 
the suit are calculated, and calculation of, future profits 
, is postponed till the final decision of appeal, such future- 
profits are not to be excluded in computing the valuation 
of the appeal under S. 110. ( Miller, C. J. and Adamt, 

I /.) IMAMUDDIN KHAN V, KlSHUNDEO NARAIN 

MAHATA. 631. C. 492 = 2 P. L. T. 675= 

6 P. L. J. 246 = A. I. R. 1921 Pat. 115. 


—S. 110 —Valuation—Objection toi 

- '—Estoppel. • 

If a party takes advantage of the valuation put upon 
the subject matter by the other party, he cannot be per¬ 
mitted to allege that the original valuation was incorrect. 
(Ramesam and Venkatasubba Rao,)JJ.) M. VENKATA- 
RAYUDU V. VENKANNA. 104 I. C. 577 = 

A. I. R. 1927 Mad. 862. 


24 All. 174 (P.C.) Foil. 33 Cal. 3 286; 3 P. L. J. 377 
and 14 C. W. N. 872, Dist. (Dawson Miller , C. J.and 
Coutts, /.) Ramyad Singh v. Rambilas Singh. 

62 1. C. 959 = 2 P L. T. 463 = 
1921 P. H. 0. C. 229 = 6 P. L. J. 596 = 

A. I. R. 1921 Pat. 229. 

—S. 110—Valuation—Mesne profits. 

- If included in subject-matter. 

In ascertaining the amount or value of the subject- 
matter of a suit, in the Court of first instance, for the 
purpose of S. 110, where the suit involves a claim for 
mesne profits, the mesne profits which might be awarded 
by the Court, w’hether they had actually accrued at the 
date when the suit was instituted or whether they were 


—S. 110 —Valuation—Practice. 

- Interference by Privy Council . 

The Privy Council will not interfere with any question 
of valuation unless it can be shown that some item has- 
improperly been made the subject of valuation or exclu¬ 
ded therefrom, or that there is some fundamental prin¬ 
ciple affecting the valuation which renders it unsound. 
(Lord Buckmaster .) CHAR AN DEO v. AMIR KHAN. 

57 I. C. 606 = 48 Oal. 110 = 47 I. A. 255 = 
18 A. L. J. 1095 = 22 Bom. L. R. 1370 = 
3 P. W. R. 1921 = 28 M. L. T. 149 = 
2 TJ. P. L, R. 124 = 25 C.W. N, 289 = 
13 M. L. W. 49 = A. I. R. 1921 P. 0.50 = 

S9 M. L. J. 195 (P. 0.) 


1809 


CIVIL, CRIMINAL AND REVENUE 


18] © 


C. P. CODE, (1908). 

—S. 110—Valuation-Standard of. 

- Claim in suit for less than Ks. 10,000—Findings 

on questions relating to other property valued at more 
than Rs. 10,000 recorded but not necessary for decision 
of suit—Value of appeal. 

Where the real claim in suit is not more than 
Rs. 10,000, the mere fact that the Court has recorded 
findings on other questions relating to other property 
worth more than Rs. 10,000, not at all necessary for the 
decision of the suit, does not make the subject-matter 
of the suit, worth more than Rs. 10,000. {Findlay, J. 

C .) S. R. Pandit v. W. R. Pandit, no I. c. 855 = 

A. I. R. 1929 Nag. 85. 

- Valuation at date of suit or appeal. 

In a case coming under Cl. (1), S. 110, the conjunc¬ 
tion “ and ” cannot be read as “ or ” so that, besides 
the value of the subject-matter of the suit in the Court 
of first instance at the date of the institution of the suit, 
the value of the subject-matter in dispute on appeal to 
His Majesty in Council at the date of the decree from 
which the appeal to His Majesty in Council is to be 
made, must be taken into consideration. 24 All. 174 
(P. C.); 8M. I. A. 169(P. C.) and 42 All. 445, Foil. 
{Kinkhede and Staples, A.J.Cs.) SHETH BHAWARLAL 
V. LACHAMANDAS. A. I. R. 1929 Nag. 75. 

- Amount of appellate decree. 

In a case coming under Cl. (2), S. 110, the value of 
the property referred to in it must be determined with 
reference to the date of the decree from which the appeal 
to His Majesty in Council is to be made. 44 Cal. 119 
and 44 Bom. 104, Rel. on. {Kinkhede and Staples , ! 

A. J. Cs .) Seth Bhawarlal z/. I.achamandas. 

A. I. R. 1929 Nag. 75. 

- Suit for right of way. 

t Where the plaintiff claimed a right of way over a 
piece of land valued at Rs. 1500 and forming a part of 
a survey number valued.at Rs. 10,000, the plaintiff hav¬ 
ing a right to fence the way from the remaining land, 
Held the dispute could not be said to relate to the whole 
of the survey number and therefore plaintiff’s claim was 
not of the value of Rs. 10,000. ( Ramesam and Cornish , 

JJf) Krishnamurthi v. Gobi Paddayya. 

• , 111 I. C. 795 = A. I. R. 1928 Mad. 785. 

- Dispute between riparian owners as to right 

to <water—Valuation of claim for appeal to Privy 
Council: 


I C. P. CODE, (1908), S. 110—Valuation—Standard 
of. 

{Rankin, C. J. and M. X. Mukerji , /.) SATISH 

Chandra 7>. Birendra Nath. 

99 I. C. 921 = 44 C.L. J. 572 = 
31 C. W. N. 268 = A. I. R. 1927 Cal. 225. 
-— Mortgage suit for more than Rs. 10,000— Pro¬ 
perty sought to be excluded from mortgage security worth 
| less than Rs. 10,000 —Appeal against order excluding 
j such property—Value for appeal. 

The plaintiffs sued for the enforcement of a mortgage 
claim amounting to Rs. 36,000 and odd against several 
properties. The defendants who were impieaded as 
subsequent mortgagees of a certain plot denied that it 
I was covered by the plaintiffs’mortgage. [On appeal by 
the defendants who valued the appeal at Rs. 9,000, the 
High Court held that the plot was not included in the 
plaintiffs’ mortgage. The plaintiffs applied for leave to 
appeal to the Privy Council. 

Held , that the subject-matter in dispute was really 
the whole debt for purposes of valuation for Privy 
; Council appeal. A. 1. R. 1923 Cal. 387, Rel. on ; A. 1. 

; R. 1916 P. C. 18 ; Dist. ; Manley v. Palache , (1896) 73 
1 L.T. 98, Ref. (Mullick , Ag. C.J. and Wort , /.) ARJUN 

i Das z/. dnvarka Prasad Singh. 

103 I. C. 831 = A. I. R. 1927 Pat. 391. 

- Petitioner praying leave in respect of decision 

involving a claim of Rs. 3,900 only. 

A dispute arising out of a contract of sale was referred 
to arbitrators ; the arbitrators were unable to agree and 
ex parte awards were made, one in favour of the peti¬ 
tioner for Rs. 81,000 and odd, the other in favour of the 
respondents for Rs. 3,900 and odd. Subsequently the 
High Court on application of the respondents, set aside 
the award in favour of the petitioner. The petitioner then 
raised a suit to set aside the award in favour of the res¬ 
pondents. The High Court in its original jurisdiction set 
it aside, but on appeal the Appeal Court reversed and 
dismissed the suit. The petitioner applied for leave to 
appeal, but this was refused upon the ground that the 
sum involved was neither directly nor indirectly of the 
value of Rs. 10,000. 1 ’ 

Held , that the case neither fell within para 1 nor 
para 2 of S. 110 and that the petition was rightly refused. 
{Lord Dunedin.) UDOY CHAND v. GUZDAR & CO. 

88 I.C. 445 = 22 M. L. W. 255 = 30 C. W. N. 98 = 

27 Bom. L. R. 867 = 52 Cal. 650 = 52 I. A. 207 = 


Para. 2, S. 110, C.P. Code relates not only to claims to 
property of Rs. 10,000 in value but to questions respect¬ 
ing property of the like amount and there is no doubt 
that that part of the section was introduced to cover 
claims relating to property of considerable value where 
the actual value of the relief claimed can only with diffi¬ 
culty be assessed, for instance, in cases where an injunc¬ 
tion is sought regarding dealing with certain valuable I 
property or in a case where the rights of irrigation are 
sought by one side and denied by the other in the case 
of a village of very considerable, area and value. 
{Dawson Miller , C. J. and Adami , /.) MT. DULHIN 

Shyam .Sunder v. mt. Bibi Qasiman. 

106 I. C. 538 = A. I. R. 1928 Pat. 191. 
- Under-valuation by plaintiff — Estoppel. 

The mere fact that a low valuation is put on a plaint 
for the purpose of Court-fee and consequently for the pur¬ 
pose of jurisdiction should not be allowed to operate as 
estoppel against the plaintiff on the question of value for 
the purpose of Privy Council appeals and the High Court 
is entitled to go into the real value for the purpose of 
considering whether a certificate should be granted when i 
it is not a case in which the higher valuation would have 
meant that the trial would have to be in a different 
Court. 11. A, 84 (P. C.) and 1 I. A. 317 (P.C.), Dist. 

D. D.— VOL. 1—114 


41 C.L.J. 623 = A.I.R. 1925 P. C. 159 = 

49 M.L.J. 20 (P.C.). 

Suit for declaration without conseque?itial relief . 

On an application by the defendant for leave to 
appeal to the Privy Council against the appellate decree 
in a suit where the suit was for declaration without 
consequential relief falling under Sch. II, Cl. 17 of the 
Court-Fees Act. the value given in the plaint for purposes 
of jurisdiction must be held to be the market value of the 
subject matter of the suit, and where it has been stated 
to be Rs. 10,000 the defendant having accepted the 
valuation so given, it is not open to the plaintiff to show 
that the value of the subject-matter is less than 
Rs. 10,000. {Ramesafn and Venkatasubba Rao , JJ.) 
Rattayya v . Brahmayya. 911. C. 572 = 

A. I. R. 1926 Mad. 1223 = 49 M. L. J. 309. 

Order indirectly involving claim over Rs. 10,000. 

Where the applicant’s interest in the property was less 
than Rs. 10,000 but the property in dispute was worth 
over Rs. 10,000 leave to appeal was granted. ( Macleod , 
C. J. and Fawcett , J.) APPAYA PADADAYA v. LaK- 
HAMGOWDA. 72 I. C. 127 = 25 Bom, L.R. 77 = 

A.I.R. 1923 Bom. 176. 

- Value in suit and in appeal. 

To satisfy the requirements of S. 110 the subject- 
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■C. P. CODE, (1908), S. 110—Valuation—Standard 
of. 

matter in the Court of first instance must be Rs. 10,000, 
and in addition the amount or value of the subject 
matter on appeal must also be Rs. 10,000 or upwards or 
the decree must involve some claim or question to or 
respecting property of like amount or value. The latter 
provision is to be read as an alternative to the second 
restriction in the earlier part of the section and is not 
intended to be a separate provision so as to do away 
with the first paragraph of the section. The amount or 
value of the subject-matter of a suit is clearly the amount 
the plaintiff claims together with, at most, interest that 
had accrued up to date of decree. ( Robinson. C. J. and 
MacGregor , /.) MAUNG Thwe v. A.L.A.R. CHETTY 
Firm. 68 I. C. 690 = 11 L. B. R. 336 = 

1 Bur. L. J. 62 = A. I. R. 1923 Rang. 71. 

- Certificate how far conclusive . 

The ruling provision as to certificates of value appli¬ 
cable at the time the appeal was filed, was No. 2 of 
.Schedule to Order in the Council of 10th April, 1838, 
which was to the effect that the certificate should be 
deemed conclusive of value and not liable to be question¬ 
ed on appeal by any party. Banarsi Pershad v. Kashi 
Krishna Narayan , 23 All. 227 (P.C.) Ref. to. (Lord 
Shaw.) Rath a Krishna Ayyar v. Sunderswamy 
IYER. 74 I. C. 584 = 45 Mad. 475 = 

20 A. L. J. 937= 36 C. L. J. 450 = 
A. I. R. 1922 P. C. 257 = 43 M. L. J. 323 (P C.). 

- Easement right. 

In the case of an easement, the value of which falls 
much below Rs. 10,000, there is no right of appeal al¬ 
though it affects property worth over Rs. 10,000. 
{Maclead, C.J. and Fawcett , /.) M.AN1LAL JUGALDAS 
v. BANUBIN FRAMJI. 63 I. C 588 = 

23 Bom. L. R. 374 = A. I. R. 1921 Bom. 266. 

- Final order affecting property over Pi. 10,000. 

Where the value of the suit in Trial Court exceeded 
Rs. 10,000 but the Court awarded a decree for less than 
Rs. 10,000 as damages for the tort complained of, w:., 
the erection of the bund and the alleged consequent 
inundation of plaintiff’s paddy-fields, and on appeal the 
decree was set aside, thereby preventing the plaintiffs 
from suing again for its removal and forcing them to 
acquiesce for the future in the alleged extensive damage 
to their fields worth more than Rs. 10,000, 

Held, that the decree or final order involved indirectly 
a question respecting property worth over Rs. 10,000 
and an appeal under S. 110 was competent. 6 Bom. L.R. 
403; 4 Pat. L.J. 4.15, Dist. 39 Mad. 843 and 35 All. 445, 
Foil. The second paragraph of S. 110 is intended to 
deal with property other than that forming part of the 
actual subject-matter in dispute and which would be 
affected by the final decree or order. ( Robinson , C. J. 
and Duchoorth , /.) MAUNG By A v. MAUNG KYI 
Nyo. 66 1. C. 606=11 L. B. R. 152 = 

A. I. R. 1921 L. B. 48. 

—S. Ill and Letters Patent, Ss. 39, 44—Single 
judge’s decree. 

-By S. 44 of the Letters Patent, the Letters Patent 

are subject to imperial legislation. Since the amendment 
of the Letters Patent the judgment of a single Judge 
sitting in revision is not appealable to two Judges and 
therefore may be regarded as a final decree of a High 
Court from which, had it stood alone, a right of appeal 
to the Privy Council will be competent by S. 39 of the 
Letters Patent. But it is subject to S. Ill, C. P. Code 
and so no appeal lies to the Privy Council from the decree 
of a single Judge of a High Court. ( Krishnan and 
Wallace, JJ .) SaTYAN.ARAYANA VaRAPRASADA RaO 

Bhashyakarulu Rao. 75 I.C. 604 = 

46 Mad. 958 = 18 M. L. W. 656 = 


C. P. CODE, (1908), S. 114 —Review. 

1923 M. W. N. 719 = A. I. B. 1924 Mad. 399 = 

46 M. L. J. 117. 


-S. 113—“Court.” 

- Deputy Commissioner. 

Reference made by a Deputy Commissioner for a 
decision as to the legality of an action of a Subordinate 
Judge in the matter of the issue of a temporary injunc¬ 
tion is not a reference made by a ‘Court’ within the 
meaning of the Code. 22 O. C. 319, Rel. on. ( Stuart , 

C. J. and Raza , /.) DEPY. COMMSR., BARABANKI v. 
Ml). AHSAN A LI. 113 I. C. 800 = 

5 O. W. N. 891=A.I.R. 1928 Oudh 485. 

—S. 113—Reference—Ground for. 

-Where it was perhaps somewhat difficult to hold 

that the Judge making the reference entertained any 
reasonable doubt as to what his decision should be, or 
as to what decision was correct, but the respondent with¬ 
drew any objection on this ground, as he said the ques¬ 
tions that arose would affect a very large number of 
cases and must affect a very large amount of money, 
reference was entertained. ( Robinson , C. J. and May 
Onng , J.) E. E. DAWOODJEE AND SONS V. RANGOON 

Municipality. 76 I.C. 519 = 1 Rang. 220 = 

A. I. R. 1923 Rang. 193. 

—S. 114—Review. 

- Grounds. 

Erroneous view of evidence or of law is no ground 
for review. {S. K. Ghose , /.) GuRUPAPA HALDAR 

v. Upendra Nath Mukerjee. 

A.I.R. 1930 Cal. 701. 

- Letters Patent appeal. 

The provisions of S. 114 and the rules under O. 47, 
apply to an application for review of a decree in any 
appeal under the Letters Patent. 40 Mad. 651, Foil. 
{Shah. /.) RATANCHAND KHINCHAND v. DaMJI 
DHARSEY. 101 I. C. 766 = 29 Bom. L. R. 371 = 

A. I. R. 1927 Bom. 232. 

- Effect of. 

The decree made on the review even if it does not 
modify the decree originally passed, is a new decree 
superseding the original one and therefore no appeal 
can lie from the decree originally passed. 28 All. 240; 34 
All. 282; 44 Cal. 1011 and 140 P. R. 1919. Rel. on. 
{MuherH. J.) NIBARAN CHANDRA SlKDAR f. 

Abdul Hakim. 1071.0.751 = 

A. I. R. 1928 Cal. 418. 

- Subsequent events. 

The decree of the Privy Council reversing the decree 
of the High Court is no ground for review of the judg¬ 
ment passed prior to the decision of the Privy Council, 
on the strength of the judgment of the High Court. The 
ground of amendment must be something which existed 
at the date of the decree and the section does not 
authorise the review of a decree which was right when 
it was made, on the ground of the happening of some 
sul>sequent event. 24 Mad. 1 (P.C.) Foil. {Kumara swam i 
Sastri , /.) G.ANNABATHULA VENKAMMA f\ GANNA- 

bathula Rang a Rao. 70 I. C. 741 = 

A. I. R. 1922 Mad. 227 = 43 M. L. J. 33. 

- —Revision from. 

Ordinarily an order rejecting an application for review 
is not open to revision. {Broadways J.) TOLA RAM v. 

Chandu Mal Tota Ram. 711. C. 160 = 

A. I. R. 1924 Lab. 400. 

- After appeal . 

In the exercise of the inherent powers it is not open to 
the High Court to disregard the express provisions of 
the Code and entertain an application for review of a 
judgment against which an appeal was preferred to His 
Majesty in Council but was dismissed for want of pro¬ 
secution. {Shall, /.) RATANCHAND KHIMCHAND 
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C.P. CODE, (1908), S. 114—Review. 

DAMJI DharSEY. 1011.C. 766 = 29 Bom. L.R. 371 = 

A. I. R. 1927 Bom. 232. 

- Probate proceedings. 

♦ie powers of review given by the Code of Civil 
Procedure can be exercised by a Court which has been 
dealing with a contentious matter in proceedings for 
the grant of letters of Administration. ( Carr and 
Brown , //.) KYONE AOE v. KON SOON SUN. 

911. C. 509 = 3 Rang. 261 = A. I.R. 1925 Rang. 314. 

—S. 115. 

Addition of parties. 

Amendment of decree. 

Amendment of plaint. 

Appeal. 

Arbitration. 

Award. 

Case. 

Court fee. 

Criminal prosecution. 

Delay. 

Discretion. 

Error of law. 

High Court. 

Illegality. 

Interlocutory Order. 

Jurisdiction. 

Leave to sue. 

Limitation. 

Material irregularity. 

Misconstruction. 

Mistake. 

New plea. 

Order. 

Other remedy. 

Revision. 

Record of case. 

Right to apply. 

Scope of. 

Subordinate Court. 

Withdrawal of suit. 

—S. 115—Addition of parties. 

-■—Persons applied to be made defendants to a suit 

brought for specific performance of a contract of sale of 
certain field on the ground that they were members of a 
joint Hindu family along with the defendants and were 
interested in the field. The application was dismissed. 

Held , that there was no case decided and the only 
Inconvenience which was sought to be avoided was a 
possibility of multiplicity of judicial proceedings which 
was not sufficient to call for extraordinary interference. 

A. I. R. 1924 Lah. 425 ; A. L R. 1928 All. 97 and 
A. I. R. 1928 Cal. 114, Rel. on. (Munje, A. J. C.) 
Sambha v. DESRU. 1211. C. 672 = 

A. I. R. 1930 Nag. 51. 

-—It is not a case of failure to exercise jurisdiction 

justifying interference in revision if the lower Court 
rejects an application under O. 1, R. 10, C. P. Code, on 
the ground that it was made too late. (. Richardson , /.) 
RAMCHARAN MOHAJAN V. JlBAN CHANDRA SARMA. 

. : . 64 I. C. 563 (Cal.). 

-An order refusing to make a person a defendant 

can be revised under S. 115. 12 O. C. 405 Ref. 13 O. C. 
109 and 15 O. C. 304, Rel. on. ( Nanavulty , J .) Gopi 
Nath v. Mumtaz ali. 6 O. W. N. 118 = 

• • 116 I. C. 58 = A. I. R. 1929 Oudh 148. 

—--High Court will not interfere in revision with an 

order refusing an application for addition of a party as 
a co-respondent in a suit under the Indian Divorce Act. 

( B . B. Ghose and Mallick , //.) MaLILAL v. PREMI 
LYALL. 54 Cal. 1038 = 107 I. C. 475 = 

' ' A. I. R. 1928 Cal. 114. 


C. P. CODE, (1908), S. 115—Amendment of decree. 

Cotifict of ft ndii ngs—-Possibilit y of. 

Although ordinarily High Court in revision should 
not interfere with the order of the trial Court refusing to 
add a person as party defendant, still if such person is 
necessary to avoid likelihood of conflicting findings High 
Court should, setting aside trial Court’s order, add that 
person as defendant. (Venkatasubba Rao , J.) BavaJEE 

v. Annapurnamma. 115 I. C. 812 = 

A. I. R. 1929 Mad. 403. 

- Necessary party—Failure to implead. 

The order of the District Judge who decides the case 
without joining a necessary party on an erroneous view 
of the law is open to revision. A. I. R. 1926 P. C. 142 ; 
50 I. C. 914 ; A. I. R. 1923 Cal. 394 and 44 C. L. J. 
565, Foil. (Tek Chand, J.) MaNIGIR v. HAZARI GlR. 
10 L.L.J. 161 = 1081.C. 391= A.I.R. 1928 Lah. 414. 

- Remedy. 

Where in the case of devolution of an interest during 

the pendency of a suit the Court orders addition of par¬ 

ties under O. 22, R. 10, the proper remedy of the party 
dissatisfied with such order is to prefer an appeal under 
0.43, R. 1 (/)andnot to invoke the aid of S. 115. 
(.Panton and Mullick , J J.) MlDNAPORE ZEM1NDARY 

Co. v. Naresh Narain Roy. 

104 I. C. 842 = 54 Cal. 716 = A. I. R. 1927 Cal. 844. 

- Remedy. 

S. 115 is clearly not applicable where the lower Court 
has refused in the exercise of its jurisdiction to add a 
party as plaintiff. Possibly S. 107 of the Government of 
India Act might apply to cases where the result is a denial 
of the right of fair trial. ( Mullick and Ross , //.) KALI 
Rai V. TULSI Rai. 93 I. C. 932 = 4 Pat. 723 = 

7 P. L. T. 499 = A. I. R. 1926 Pat. 207. 

-Where in a proceeding to set aside an ex parte 

decree the heirs of a deceased plaintiff were not made 
parties to the application, but the Court comes to the 
finding that it was not necessary to bring his heirs on 
the record, the finding cannot be interfered with under 
S. 115. (Kulwant Sahay, /.) SHAMSHER NARAIN 

Singh v. Mohammad Sale. 901. C. 329 = 

A. I. R. 1926 Pat. 29 (2). 
—S. 115—Amendment of decree. 

- Decree in accordance with judgment — Remedy. 

Where in a mortgage suit a judgment contains two 
contradictory directions as regards the decree and the 
decree is technically in accordance with the earlier and 
operative part of the judgment, no applicaticn under 
S.152 for the amendment of the decree lies. There is also 
no revision against an order rejecting such an application. 
The proper course for the decree-holder is to renew their 
application under O. 34. R. 6. ( Tek Chand , J.) DEVI 
Das z/. Mr. Rohan Bai. A. I. R. 1930 Lah. 589. 

- Clerical error. 

An accidental slip or omission or a clerical mistake 
both in judgments and decrees can be corrected under 
S.152, and if this correction is not allowed then a revision 
lies under S. 115 ( b ) to the High Court. ( Addiso/i , /.) 
Ganesh Das Kaki Bai. A.I R. 1929 Lab. 400. 

-—As an amended decree supersedes the original 

decree and against the amended decree an appeal lies, no 
revision lies against an order amending the decree. 7 All. 
276 and 411, Foil. (Cuming and Page , J J.) ALICE 
Maud z/. J. C. Galstaun. 45 C. L. J. 213 = 

31 C.W.N. 615 = 98 I. C. 89 = A.I.R. 1927 Cal. 114. 

-The Court has jurisdiction to refuse amendment 

and the failure by the Court to exercise this jurisdiction 
on the ground that it had no such power amounts to 
material irregularity in the exercise of its jurisdiction, so 
that revision of its order is permissible. (Sulaiman and 
Daniels , //.) PiTAN LAL v. BALWANT SINGH. 

881. C. 396 = 23 A. L. J. 518 = 
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C. P. CODE, (1908), S. 115—Amendment of decree. 

6 L. R. A. Civ. 423 = A. I. E. 1926 AU. 666. 

- Discretion. 

Where a Dt. Judge, in the exercise of his discretion 
vested in him under S. 152, refused to correct a decree 
passed by a Court subordinate to him and confirmed by 
him on appeal on the ground that the applicant was 
guilty of laches: Held, that the discretion was rightly 
exercised and that the High Court would not interfere. 
(■Mukerji and Dalai , //.) KlSHORI MOHAN v. CH- 

hanga LaL. 47 All. 44 = 5 L. R. A. Civ. 753 = 

82 I. C 1030= A. I. R. 1925 All. 187. 

-Where an amendment under S. 152, C. P. Code 

was wrongly refused and led to gross injustice, 

Held , revision should be allowed. 17 M. 410; 31 B, 
138; Foil. ( Zafar Alt', /.) CHANDRA SlNGH v. FATEH 
CHAND. 76 I. c. 198 = A. I. R. 1924 Lah. 621. 

—S. 115—Amendment of plaint. 

-The Court has power to grant leave to amend the 

plaint based on a hundi into one based on the original 
cause of action and an order allowing such amendment 
is not liable to be set aside in revision. ( Johnstone, /.) 

Bishen Sahai v. Abdul Sattar. 

A. I. R. 1930 Lah. 559. 

-The High Court will interfere in revision in a 

matter of procedure where the Court has acted with 
material irregularity by granting leave to amend a 
plaint, where such leave should not have been granted. 
A. I. R. 1927, Lah. 71, Rel. on. {Walsh, J.) IBRAMSA 
ROWTHER v. MD. ESUF. 120 I. C. 887 = 

30 M. L. W. 557 = A. I. R. 1930 Mad. 322. 


C.P. CODE, (1908), S. 115—Appeal—Conversion 

Of. : 

order permitting the plaintiff who sues for a bare decla¬ 
ratory decree to amend his plaint so as lo include a 
prayer for the consequential relief of possession. ( God¬ 
frey, /.) Ma E v. Ma E Alias MA MlN E. 

86 I.C. 509 = 4 Bur. L.J. 1 = A.I.R. 1925 Rang. 199. 

-The refusal of a Court to exercise its lawful 

power, so as to deprive the plaintiff of what apparently 
was a vital plea is a material irregularity justifying 
interference in revision under Section llo. Therefore 
the order of a Court refusing to permit a;plaintiff to 
amend his plaint by adding that at the date of the sale 
sought to be set aside by him on the ground of its hav¬ 
ing been brought about by undue influence and fraud, 
he was a minor, can be set aside in revision. {Jackson, 
/) SOMASUNDARA BHATTAR MUTHU Thevar. 

80 I.C. 278 = A.I. R. 1925Mad. 188. 

-Refusal to allow amendment is revisable. 7 N.L. 

R. 130; 15 N.L.R. 125. Rel. on. {Kinkhede, A. /. C.) 
Shankar v. murarji. 78 1.0.510- 

A.I.R. 1926 Nag. 195. 

—S. 115—Appeal—Appeal incompetent—Practice. 

Thiruvenkatachariar , /.—If the error committed by 
the lower Court is one of the nature specified in S. 115 
and the ends of justice require interference on the part 
of the High Court there can be no objection for treating 
the appeal memorandum as a civil revision petition, 
when the appeal fails on the ground that no appeal 
lies. {Madhavan Nair and Thiruvenkatachariar , //.} 

T. Kakamma v. T. Chandrasekhara Somaya- 
Tiir.TT 119 I.C. 705=A.I.R. 1929 Mad. 205. 


-Order 6, Rule 17, confers ample powers upon the 

Court to amend the pleadings ; and where the trial 
Judge has, after examining the arguments advanced on 
both sides, granted leave to amend the plaint, revision 
would not be allowed though his conclusion may be 
wrong in law. 11 Cal. 6 (P. C.), Foil {Shadi Lai, C.J. 
and Zafar Ali, J.) DUNCAN STRATTON & CO. v. 

Coanka Cotton Spinning & weaving Mills Ltd. 

9 L.L.J. 357= 103 I.C. 701 =A. I. R. 1927 Lah. 847. 

-- Discretion. > 

The question of amendment is a question of dis¬ 
cretion with the Court and unless High Court is satis¬ 
fied that the discretion was exercised on entirely wrong 
lines or in fact the lower Court refused a jurisdiction 
vested in it, High Court will not be justified in inter¬ 
fering under S. 115. {Greaves and Panton , //.) LLOYDS 
Bank v. Surojimull Jalar. 30 C. W. N. 928 = 

981. C. 751 = A. I. R. 1926 Cal. 1112. 

--The order of the lower Court refusing a just 

prayer for amendment of plaint based on a mortgage 
bond executed for the balance of the running accounts by 
the insertion of an alternative prayer for relief on the 
footing of the accounts themselves is liable to be set 
aside in revision, as the lower Court cannot be said to 
have rightly exercised its jurisdiction in refusing that 
prayer. ( Wallace , /.) NALLAPERUMAL PlLLAI v. PON- 
NAYA Mudaliar. 24 M. L. W. 400 = 

1927 M. W. N. 256 = 97 I. C. 936 = 

A. I R. 1926 Mad. 1124. 

- Discretion. 

An amendment of the plaint is within the discretion 
of the Court and the High Court will not interfere in 
revision against an order allowing an amendment of the 
plaint where the amendment does not change the 
character of the suit or involve any material injustice to 
the defendant. {Odgers, /.) S. RaMAKRISHNA PlLLAI 
r-. KRISHNASWAMI PlLLAI. 68 I. C. 167 = 

15 M. L. W. 667 = 1922 M. W. N. 521 = 

A. I. R. 1922 Mad. 321. 

There is no right to apply in revision against an 


-—It is an established practice that the High Court 

can treat a memorandum of appeal as an application for 
revision when no appeal lies. {Ashworth and Mukerji , 

//.) Tej Singh v. Ghasi Ram. 102 LC. 236 = 

49 All. 812=25 A.L.J. 606 = A.I.R 1927 A1L 563. 
-Where no appeal lies from an order, the memo¬ 
randum of appeal can be tieated as an application for 
revision. {Pageand Graham, //.) BaNKA Beh.ARI v. 

Bl REN DR a Nath. 56 Cal. 219 = 47 C.L.J. 69 = 

103 I.C. 864 = A.LR. 1927 Cal. 850. 

-Where no appeal lies an appeal to the High 

Court may be treated as an application for revision. 
{Ashworth, J.C .) FARZAND ALI V. EKADASHI. 

73 I.C. 591=26 O.C. 10 = 10 O L.J. 36 = 

A.I.R. 1923 Oudh 177. 

-Second appeal in a matter in which there is not a 

first appeal is incompetent. The remedy against the 
order passed by the lower appellate Court in an appeal 
in such matter is not by second appeal but by revision 
petition. {Sadastva Aiyar and Coutts Trotter , //.) 

(appla) Rukmani AMMAL V. Kuttuvava Nara- 
simha Iyer. 63 I.C. 780 = 

14 M.L.W. 85 = 1921 M.W.N. 487 = 
A.I.R. 1921 Mad. 612 = 41 M.L J. 54. 

—S. 115—Appeal—Conversion of. 

-The H igh Court is entitled in the exercise of its 

discretion to convert a second appeal into a revision and 
interfere. {Teunon and Abdul Majid, //.) MAHATAP 

dasi v. Madhu Sudan Saha. 64 I.C. 712 (Cal.) 

-It is always open to the High Court to allow an 

application under S. 115, C. P. Code, to be converted 
into an appeal. (Mukerji and Graham , //.) J. C. 

Galstaun v. F. E. Dinshanv. 31 C.W.N. 653 = 

1021. C. 513=A.I.R. 1927 Cal. 581. 
-The High Court has power to convert a Memo¬ 
randum of Appeal into a revision-petition in a suitable 
case. {Sadasiva Aiyar and Coutts Trotter , //.) 

(Appla) Rukmani ammal v . Kuttuvava Nara- 
simma Iyer. ». 63 I.C. 730 = 

14 M.L.W. 85= 1921 M.W.N. 487 = 
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C. P. CODE, (1908), S.115— Arbitration—Appoint¬ 
ment irregular. 

A.I.R. 1921 Mad. 612 = 41 M.L.J. 54. 

—S. 115—Arbitration—Appointment irregular. 

-An order under the last portion of R. 17 (4) 

directing a party to nominate an arbitrator or appoint¬ 
ing one itself, can be passed only when an order under 
the earlier portion ordering an agreement to be filed is 
in existence and where, such an order is passed without 
an order under earlier portion, it is liable to be revised. 
{Harrison, J.) SHIBE ltlALv. ALI BaKHSH. 

94 I.C. 483 = A.I.R. 1926 Lah. 505. 
-S. 115 Arbitration—Finding as to misconduct. 

-Where the procedure or jurisdiction of the Judge 

is not attacked but only his findings as to misconduct of 
the arbitrator, there is no right of revision. 29 Cal. 167 
(P.C.); 92 P.R. 1903; 88 P.R. 1902 (F.B.); 89 P.R. 1902. 
(F. B.) Ref. ( Addison , /.) GOBIND Lal v. DaR- 
.bari Lal Devi Kishan. 119 i.c. 721 = 

11 L.L.J. 275 = A.I.R. 1929 Lah. 688 . 

—S. 115—Arbitration—Misconstruction. 

--When the question was whether the parties by 

their agreement of reference to arbitration had agreed 
that the arbitrator might supplement his knowledge by 
listening to ex parte statements behind the back of the 
parties and the lower Court decided that the terms of the 
agreement did not empower the arbitrator to act as he 
did, in appeal it was opened that the Court below had 
misinterpreted the terms of the agreement of reference, 
Held, the appellate Court ought not to interfere in 
revision. (Piggott and Walsh, //.) GANGA SaHaI v. 

Baldeo Singh. 65 I. c. 779 = 20 A. L.-J. 117= 

A.I.R. 1922 All. 64. 

S. 115 Arbitration—Order to continue. 

-Where the controversy between the parties is 

whether the arbitration should be superseded or should 
be continued and the sole arbitrator refusing to act and 
the Court settles that controversy by directing that the 
arbitration should continue and appointed another per¬ 
son to act as arbitrator, the order is one deciding a case 
within the meaning of S. 115. (Sen and Niamatullah, 
//.) JAGANNATH S.AHU v. CHEDI SAHU. 

115 I.C. 611 = 51 All. 501 = 
1929 A. L. J. 182 = A.I.R. 1929 All. 144. 

—S. 115—Arbitration—Reference. 

The High Court can interfere in revision if neces- 

An n • __. . r 1 ■ . . 


C. P. CODE, (1908), S. 115—Award—Filing of. 

—S. 115—Arbitration—Stay. 

- Where the Court, wrongly holding that the par¬ 
ties were bound to refer the dispute between them to 
arbitration, stayed the suit, 

Hild, High Court could interfere in revision. (Paw- 
cett and Mirza, JJ .) TaTYA RaOJI v . HaTHI BH AI 
Bulakhidas. 52 Bom. 420 = 30 Bom.L.R. 661 = 

111 I.C. 641= A.I.R. 1928 Bom. 275. 

S. 115 Arbitration—Supersession of. 

- An order superseding an arbitration is a final 
order so far as the parties to the case are concerned, 
therefore, when such an order is passed by a Small 
Cause Court Judge, the High Court can revise the order. 
13 O.C. 109 ; lo O. C. 304, Foil.; A.I.R. 1925 All. 566 
Diss. from. (Gokaran Nath Alisra. /) CHANDKiifi 

DAT I<AM pandey ». Shyam Lal. IKA 

100 I.C. 429 = 13 O.L.J. 507. 


O ’ -- V * v- • IOAC/II 11 

sary in cases where reference to arbitration has been 
made contrary to the provisions of C. P. Code, Sch. 2, 
para. 1, and the question whether the Court had juris¬ 
diction to grant a decree in terms of the award was 
involved and decided by trial Court. A.I.R. 1922 Sind 1 
and A. I. R. 1927 Sind 239, Foil. (Percival, J. C. and 
Wild, A.J.C.) SUGNOMAL VASAND MaL z/. PERU- 

MAL - a ^ A.I.R. 1930 Sind 256. 

~ A Court acts without jurisdiction in referring a 
dispute to arbitration where a party interested in the 
dispute does not join in making the reference, and with 
material irregularity in not affording an opportunity to 
a party to file objections within the statutory period and 
the order can be set aside in revision. (Teh Chand, /.) 
Ahmad v. Sardara. 114 I.C. 712= 

A.I.R. 1929 Lah. 171. 

* -Power to make order-of reference attacked — 

High Court can revise the order—C. P. Code, Sch. 2, 
para. 1. r j * 

Where the jurisdiction of the Court to make the order 
of reference is attacked, the High Court has power to 
revise the order in revisional jurisdiction. (B. B. Ghose 
and Cammiade, //.) JOTINDRA NATH v. MANINDRA 
Nath. :> , O 44 C.L.J. 224 = 98 I.C. 803 = 

'> r ‘ .1!/ V; A.I.R. 1927 Cal. 52. 


Pri vale t nquiries by arbitrator is not m isconduct 
it authorised by agreement of reference—Order super¬ 
seding arbitration holding it to be misconduct is without 
j urt sdi cti on—Revision lies. 

Where the parties had expressly authorised the arbi¬ 
trator to arrive at a decision, either of his own personal 
knowledge, or in whatsoever manner he might think 
proper and the Court below superseded the award on the 
ground of misconduct of the arbitrator because he had 
made pnvate mquiries about subject-matter in dispute 

behind the backs of the parties,” F 

Htld that the Court below’acted illegally and with 
material irregularity, in thus ignoring the terms of the 
agreement of reference to arbitration by which the par¬ 
ties had in fact given the arbitrator the widest possible 
powers and had expressly bound themselves to abide bv 
his decision in YVhat-soever manner he might see fit to 
arrive at it and that the case fell within the revisional 
jurisdiction of the High Court (Ptgzott attd Walsh, J /. j 

Husain Baksh v. Lachman Das Mathra Das 
64 1.0.934 = 20 A.L.J. 125 = A.I.R. 1922^ 69 . 

S. 115—Award—Decree passed on. 

•A party is entitled to be protected by the law 

O nUf'IOl AM ~ !a a . * 


na .i; c 


• - , . • 7 , — uy Tile iw 

against a decision by arbitrators on points not referred 

,nrh her A mat a a n d u againSt a decree of Court based on 
such a decision, all the more so because he has no riaht 

of appeal. (Wallace and Madhavan Nair f N) R A t 

swami Chetty z/. Venkatarama Aiyar. 

91 I.C. 745-A.I.R. 1926 Mad. 201 = 49 M.L.J. 523. 

An application can be entertained under S 11 ^ 
against a decree passed in terms of an award, 29 Cal* 167 

Expl. 36 Bom. 105, Foil. (Macleod C j.'^nd 

Crump, /.) BHIKALAL GlRDHARLAL v ACURxtVm 

Lallubhai. 87 I.C. 910 = 49 Bom 535- 

27 Bom.L.R. 423 = A.I.R. 1925 

A revision lies against a decree passed u pon an 
award, where the Court which passed the decree com 
mined an error in procedure or has misused the iurTs 

o C Vn^ P /S SCr \ bed by the Civil Procedure Code (SQ P 
R. 1902 (F.B.) Foil.) Where the finding of the 10 ^ 
Court has proceeded on a misconception of evidence this 
would be an error in procedure justifying the interfere 

in . revision. (Martineau, /.) DELHI rmr W 

General M.lls CO., l-L 

Chhedi Lal. 64 1,0 363 = 22 P.L.R = 

n ... . , A.I.R. 1921 Lah. 396. 

—S.115—Award—Filing of. 

~;- ordei : ° f the appellate Court setting a «ide the 

order of the trtal Court and rejecting the anoHcM! V 

file an award is revisable. { Zafar AH a„d faf^ ' r A 

Kanhaiya Lal-Sita Ram *. daulat Rayt- Naurat 
R ai ‘ 110LO. 802 = A.I.R. 1929 Lah. 367.' 
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C P CODE, (1908), S. 115—Award—Piling of. ! C. P. CODE, (1908), S. 115-Award-Setting aside. 

-^'--Xflo'rcler filing an award not appealable under the arbitrator, no revision lies under S. 115 C. P. Code, 
para. 16, Sch 2 cannot be set aside in rev ision. {Dawson although it is not the law that in no possible case could 
Miller, C.J. and Mullick, /.) BHOLANATH Ray v. a revision be entertained against a decree passed in 
H \TA Krishta Kay. 1926 P.H.C.C. 161= accordance with an award if the procedure of the Lower 

7 P L.T. 739 = 95 I.C. 321 = A.I.R. 1927 Pat. 135. Court had been altogelher irregular and illegal. 
-Revision lies from the order of a.Judge directing ( Daniels, A. /. C.) SHEO PALI AN^ r. ^UKHDEO 

an award to be taken off the file. ( Kincaid, J. C., j SlNGH. 741 * C t o 1 i qoq 

Aston ami Madgavkar, A./.Cs.) MESSRS. G. P. GUN- i A. I. R. 192.3 Oudh 235. 

NIKS & CO. LTD. v. AMANMAL TULSIDAS. - No time for objections . ; 

83 I.C. 353 = 17 S.L.R. 133= j Where the Court has not followed the procedure laid 
A.I.R. 1924 Sind 75 (F. B.). I down by the Code and does not allow a party the time 
>v a Court having no jurisdic- I which the law allows him, to make objections, but 
the cause of action, with res- proceeds to pass at once a decree in accordance with, 
vas made, is a good ground for the award, then it cannot be said that there is any 
. and Raymond, A./.C.) FIRM defect in the award itself, and under sub-para, (2) of 
i v. Hari Ram Sri Ram & para . 16 no appeal would lie, but the High Court may 
13 I. C. 539 = 17 S.L.R. 164= exercise its discretion under S. 1 15. 29 Bom. 285, Foil. 
A.I.R. 1924 Sind 29. 29 All. 584 Dissented from. ( Maclcod , C. /. and 

Fawcett , /.) RAVIBHAI KASHIBHAI V. DAHYABHAI 

isdiction under S. 115 of the Zaberbhai PATEL. 59 I. C. 811 = 45 Bom. 832 — 
interfere with a decree passed A. I. R. 1921 Bom. 32. 

ere no notice was given of the — S. 115—Award—Partial award—Jurisdiction. 

juired by Sch. II, para. 10, -Certain arbitrators who were authorized to make 

r .) GOPI NATH MUKERJEE v. a separate award from time to time in a partition suit 
TRA, 63 I.C. 243 (Cal.), made a partial award and on objection by the parties, 
ections to. refused to proceed further. The trial Court did not 

pass decree on it. One of the parties applied to the 


1930. 
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-Filing an award by a Court having no jurisdic- I which the law allows 

tion to entertain a suit on the cause of action, with res- proceeds to .pass at < 
pect to which the award was made, is a good ground for the award, then it cai 
revision. ( Kennedy, J.C. and Raymond , A./.C.) FIRM defect in the award ii 
OF KHALSA BROTHERS IlARI Ram Sri Ram & par a. 16 no appeal w< 
Co. 83 L C. 539 = 17 S.L.R. 164= exercise its discretion 

A.I.R. 1924 Sind 29. 29 All. 584 Disser 

- No notice of. Fawcett , /.) RaVIE 

A High Court has jurisdiction under S. 115 of the ZABERBHAI PATEL. 
Civil Procedure Code to interfere with a decree passed 

in terms of an award where no notice was given of the —S. 115—Award- 
filing of the award as required by Sch. II, para. 10, Certain arbitr 

C P Code ( Ten non , /.) GOPI NATH MUKERJEE v. a separate award fro 
NaRT'SH Chandra MlTRA, 63 I.C. 243 (Cal.), made a partial aware 
—S 115 —Award—Objections to. refused to proceed fu 

- lnva lid reference . pass decree on it. C 


Where the award made by the arbitrators on reference ! High Court for revision of this order, 
is impeached on the ground that the reference itself is Held (by Cuming, J.) the judge h 


had jurisdiction to 


bad the High Court can revise the proceedings and, if pass an order refusing a decree on a partial award ; the 
necessary, set aside the order of reference with the result High Court has no power to interfere under S. 115. 
that the award will fall through. (Mukcrji and i (Roy, J.) dissenttng. . , , . . 


B-mcrji , J J.) MAHADEO PRASAD V. BADRI DAS 
RAMSARUP. 50 All. 955 = 1101. C. 881= ' 

26 A. L. J. 1009 = A. I. E. 1928 All. 710. 

- Not signed by one arbitrator . 

The High Court in the exercise of its revisional juris¬ 
diction, cannot set aside the decree passed in accordance 
with an award on the ground that one of three punchas 
refused to sign the award. {Iqbal Ahmed, J .) PRA- J 
BHU DAYAL v. MUNSHI LAL. 100 I. C. 76 = 

A. I. R. 1927 All. 573. | 

-If a Court refuses to hear a valid objection pro¬ 
perly raised before him or entertains matters which are ■ 
outside its jurisdiction, then the High Court can , ‘ 
interfere under section 115 not with the arbitrators, nor I 1 
with the award, but with the exercise of the jurisdiction 1 
of the Court in dealing with the application. {Walsh, \ 
Ag. C. J. and Ryves, J.) GOBIND SlNGH v. BHIRGU- 
NATH. 82 1. C. 16 = 46 All. 686= 22 A. L.J. 676= 1 

5 L. R. A. Civ. 465 = A. I. R. 1924 All. 788. j 

-A Munsif who has jurisdiction to decide objec- ! 

tions to an award cannot, even if he has come to a | 
wrong conclusion on a question of law or fact, be said 
to have acted illegally or with material irregularity. | 
His decision cannot therefore be interfered with in 
revision. {Abdul Raoof, J.) SHEO NATH ?». BEG 
Raj. 73 I. C. 658 = A. I. R. 1923 Lah. 194. 

-Where the objection as to non-joinder is not 

taken in the memorandum of objections to the award 
presented in the lower Court and it is not shown that 
the parties not joined in reference were necessary parties 
to the suit between the plaintiff and the petitioner, the 
High Court will not interfere in revision. ( Spencer, /.) 

Bhagavanulu v. Seetharamaswami. I 

73 I. C. 202 = 17 M. L. W. 424 = 32 M. L. T. 298 = | 
1923 M. W. N 296 = A. I. R. 1923 Mad. 502 = 

44 M. L. J. 369. 

-Where the Court has considered the objections 

to the award and has come to a wrong decision as to 
whether there had been any irregularity on the part of 


Roy, J. —If the parties agreed to abide by the decision 
of the arbitrators in respect of the whole of the dispute 
and if the arbitrators had power to make a partial 
award from time to time the award which they actually- 
made must be effective and cannot be set aside by' 
refusing to pass a decree on it and a decree ought to- 
have followed on the award already made. In such 
cases High Court has power to interfere with inter¬ 
locutory orders. {Cuming and Roy , //.) ASlW 

Krishna Deb v. Sailesh Chandra. 

106 I. C. 93 = A. I. R. 1928 Cal. 174. 

—S. 115 —Award—Setting aside. 

-It is doubtful whether proceedings relating to- 

the setting aside of an award in a suit is a case within 
the meaning of S. 115 so that the order refusing to set 
aside the award can be revised. A. I. R. 1929 Lah. 369, 
Doubted ; 4 P. L. R. 1911, Appr. ; A. I. R. 1924 Lah. 
425. Ref. ( Addison , /.) GOBIND LAL v. DARBORI 
Lal Devi Kishen. 1191. C. 721 = 

11 L. L. J. 275 = A. I. R. 1929 Lah. 688. 

-A revision lies from an order refusing to set 

aside an award. {Jai Lal , /.) IIARBHAJAN v. KALU 

Mal. Ill I. C. 145 = A. I. R. 1929 Lah. 369. 

-Where the Court passes an order setting aside an 

•arbitrator’s award and resumes hearing of the suit for 
decision no application for revision can lie in respect of 
such order as there has been no decision of a case and 
the order is clearly an interlocutory order. A.I.R. 
1923 Bom. 402, Foil.; 5 All. 293 and 26 Bom. 551. Ref. 
A. I. R. 1926 Oudh 307 and A. I. R. 1926 Oudh 383, 
Dist. {Stuart, C. J. and Srirastai'a, /.) GaNGA 

Pershad v. Ram Narain. 6 O.W.N. 813= 

A. I. R. 1929 Oudh 493. 

-No revision lies against an order superseding an 

award made in a pending case and directing the suit to 
proceed on the merits. 43 All. 564 and A.I.R. 1925 All. 
458, Foil. {Sulaiman and Daniels, J /.) RUDRA PRA¬ 
SAD v . Mathura Prasad. 891. C. 173= 

47 All. 916 = 23 A. L. J. 656 = 
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C. P. CODE, (1908), S. 115-Award-Setting aside. 
6 L. R. A. Civ. 459-A. I. R. 1925 All. 566. 

Feuding suit—No revision lies. 


No revision is maintainable from an order setting 
aside an award. (Mukerji and Dalai, //.) MUHAM 
MAD FAKHRUDD1N v. KaHIMULLA. 85 I. C 502 = 

47 All. 121 = 6 L. R. A. Civ. 22 = 
„ _ A. I. R. 1925 All. 458. 

—S. 115—Case—Adjournment. 

-The order ot the Court refusing to adjourn the 
case for enabling the defendant to pay court-fee fixed 
on his counter-claim is nut revisable, no case having 
been decided. 19 A. L. j. 583 : Foil. ( Piggott and 
Walsh, //.) CHAKKHAN LAL v. K.ANHIYA LaL. 

69 I.C. 921 = 20 A. L. J. 1005 = 45 All. 218 = 
4 L. R. A. Civ. 40 = A. I. R. 1923 All. 118. 

—S. 115—Case—Amendment. 

1 he application for leave to amend is not a case, 
and therefore, no revision can lie against an order refus¬ 
ing to grant leave to amend either under S. 25 of the 
Provincial Small Cause Courts Act, or under S. 115 of 
the Code. (}Vazir Hasan , A.J.C.) BADRI PraSAD v. 
Murli Dhar. 77 I.C. 553 = A.I.R. 1925 Oudh 254. 

—S. 115—Case— Appointment of next friend. 

~~ -The question as to whether a particular person 
should or should not be the next friend is really ancil¬ 
lary to the suit itself and, it is a case finally decided 
qua that particular proceeding. It stands on the same 
footing as giving or refusing leave to sue as a pauper, 
and therefore, under S. 115 High Court has power to 
interfere. A. I. R. 1924 Lah. 425 ; A. I. R. 1924 All. 
561; 23 Cal. 723 ; A. I. R. 1926 Lah. 642 and A. I. R. 
1927 Lah. 56, Ref. ( Harrison and Dalip Singh, JJ.) 
Sadaqat Ali Khan v. Mohammad Sajjad Ali 
k * 1 AN. 113 I. C. 901 = 30 P. L. R. 17 = 

11 L. L. J. 130 = A. I. R. 1929 Lah. 257. 

—S. 115—Case—Costs. 

- A mere direction that the defendant should sign 

the pleas and verify them according to law would prob- 
ably not be open to revision but when that direction is 
accompanied by an order that the defendant, is to pay 
a certain sum as costs the order is a decision of a case 
with which the High Court can interfere in revision. 

( Martineau , /.) BALWANT SlNGH v. TEJ BHAN. 

0 _ „ 64 I.C. 207 (Lah.). 

—S. 115—Case—Evidence. 

The order of Court overruling the contention 
that according to the law governing the parties an 
oral will is not vaiid, and directing the parties to pro¬ 
duce evidence with respect to the oral will is not tant¬ 
amount to the decision of a “ case ” and cannot be 
revised under S. 115. A. I. R. 1924 Lah. 425 (F. B.). 
Foil. (Bkide, j.) Tomlinson v. Williams. 

A. I. R. 1930 Lah. 448. 

—S- 115—Case—Fees of Commissioner. 

-An incidental order fixing the remuneration of a 

Commissioner appointed to examine accounts does 
not amount to the decision of an case. (Daniels and 
Wazir Hasan , A. J. Cs .) GlRDHARI GOPAL v. PAN¬ 
DIT LACHIMI NARAIN. 76 I. C. 503 = 

A. I. R. 1924 Oudh 348. 

—S. 115—Case—Incidental order. 

Any orders, on matters, arising incidentally in the 
course of the hearing, the object of which is to bring on 
the record or to exclude from it materials upon which the 
decision is to be based are not by themselves decisions 
in a case w’hich can be revised until the case is finally 
concluded: 12 O. C. 405, Foil, A Munsif passed an 
order in a suit that certain issues must be argued and 
decided before evidence was heard on the other issues. 
His successor held that it was necessary to hear the 
full case on the merits before pronouncing judgment 


C. P. CODE, (1908), S. 115—Case—-Meaning of. 

and passed an order to that effect. 

Held, that the order did not amount to a decision of 
a case within .S. 115. ( Kendall , A. J. C .) DEPUTY 

Commr. Lucknow z-. Bhikari Sing. 

89 I. C. 772 = A. I. R. 1926 Oudh 185. 
—S. 115—Case—Issue of Commission. 

1 he order of refusal to issue a commission does 
not appear to be a case decided within the meaning of 
S. 115, C. P. Code. 14 S. L. R. 28 ; 44 Bom. 619 ; 
A. I. R. 1927 Bom. 664 and A. I. R. 1924 Lah. 425 
Rel. on.; A. I. R. 1927 Sind 264, Foil. ( Pcrcival , /. C. 
and Aston, A. /. C.) SPENCER & CO. v. EDULJI. 

23 S. L. R. 403= 116 I. C. 97 = 
a „ A.I.R. 1929 Sind 92. 

—s. 115—Case—Jurisdiction—Place of suit. 

j ; A merchant residing at Akola who had had deal- 
ings with the defendant an adtia at Bombay sued in 
Akola for rendition of account and for such balance as 
may be found due. The trial Court found that the 
contract of agency took place at Bombay but that in a 
Pakki Adat system primarily the place for payment is 
wheie the constituent resides unless such constituent 
chooses to get paid in any other place and therefore, 
held, that the suit had been correctly laid at Akola. On 
revision against that decision, held that the High Court 
would interfere where a refusal to interfere might result 
in deplorable waste of public time and parties’ money if 
they are forced to await the issue of a decree. A too 
narrow view of the meaning of the w’ord ‘case’ in S. 115 
should not be taken. (Prideaux and Kinkhcde, A./.Cs.) 
SHEOPRATAP SHRINIVAS V. SUKHDEO KANHAI 
YALAL. 79 I.C. 168 = A. I. R. 1924 Nag. 292. 

— ~\\ here on the objection of the defendant that 

the Court has no jurisdiction to entertain the suit, the* 
Court decides it has jurisdiction, the order does not 
amount to a decision of a case and no revision lies 
against it. ( Abdul Raoof, /.) COLONY FLOUR MILLS- 

v. Firm Bhaj Sant Singh. 711 . c. 487 = 

5 L. L. J. 140 = 11 P. W. R. 1923 = 

A. I. R. 1923 Lah. 414. 

“ One of the pleas taken in defence to a certain 
suit was that the Court had no jurisdiction to entertain 
the suit which should have been filed in the Civil Court 
at a different place. The Munsif instead of trying all 
the issues raised in the case proceeded to receive evi¬ 
dence and hear arguments on the question of jurisdiction 
only. He disposed of the issue of jurisdiction against 
the defendants. A formal order was drawn up later on, 
embodying the decision of the issue. The defendants 
preferred an application in revision from the said order, 
seeking the interference of the High Court under S. 115 
C. P. Code. ’ 

Held (Per Piggott , Ryves and Gokul Prasad , //.— 
Rafiq and Walsh , //., Dissenting) that no case had 
been decided within S. 115 and that no revision lay. 41 
All. 602, Overruled. (Legal connotation of the term 
case’ elaborately discussed. {Rafiq, Piggott, Walsh, 
Ryves and Gokul Prasad, JJ.) BUDDHOO LAL v\ 

Mewa Ram. 63 I. C. 15=43 All. 564 = 

19 A. L. J. 558= A. I. R. 1921 All. 1 (F. B.)_ 

An order of the Court determining the question 
of jurisdiction is not a decision of a case, either under 
S. 115 of the C. P. Code or S. 44 of the Punjab Courts 
Act, and is not open to revision. 41 All. 602, Diss_ 
from. {Martineau, /.) SAWAN MAL v. KANHAIYA LaL 

Gopal Das. 59 I. c. 680 = 45 P. L. R. 1921 = 

a nc n 1* 1921 Lah. 184- 

—S. 115—Case—Meaning of. 

Explained—Order superseding arbitration is- 
rein sable. 

The word “case” does not necessarily mean suit but 
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C. P. CODE, (1908), S. 115 —Case—Meaning of. 


can mean a proceeding. If any proceeding in a suit has 
terminated, it is a case decided within the meaning of 
S. 115, although the suit itself has not been finally dis¬ 
posed of. Thus the order superseding the reference to 
arbitration on an application made for the purpose 
amounts to an order deciding a case and as no appeal 
lies from it, it is open to revision. A. I. R. 1921 All. 1 
(F. R.), Disc., A. I. R. 1925 All. 610 (F. B.) and 
36 All. 354, Rel. on. {Sulaiman and R T iamatullah , 
/j.) Bhola Nath v. Raghunath Das. 

1929 A. L. J. 918 = 51 All. 1010 = 

A. I. R. 1929 All. 743. 
-The word ‘'case” is more comprehensive expres¬ 
sion than the word “suit.” Whereas all cases are not 
suits, every suit is at least a case. ‘Case’ referred to in 
S. 115, must be considered to be‘case’ which has been 
decided. ( Sulaiman and Niamatullah , //.) SUMATRA 

Devi MT. v. HazaRI Lal. A. I. R. 1930 All. 758. 

_.The words “case decided by a Court” mean a 

matter which has been disposed of effectually by the 
Court and not merely for the time being. A purely ad 
interim order that does not effectually dispose of the 
matter before the Court would not be case decided. 
A T R. 1917 P. C. 71, Foil. (Mukerji and Young, 
7/ )’ MOHAMMAD ABDUL WAHID KHAN Z/. I<4DHA 

KISHUN 1211. C. 267 — 51 All. 957 = 

1929 A. L. J. 911 = A. I. R. 1929 All. 581. 

_S 115—Case—Order under. 

-- —Charitable and Religious Trusts Act (XIV of 

1920), S. 10. . _ „ 

An order asking defendant to deposit money in Court 

under S. 10 of Act (XIV of 1920) is a‘case’ within 

S 115 and revision lies. ( Brasher , /.) KlRPAL SlNGH 

nYranjan Singh. 69 I. C. 658 = 

A. I. R. 1924 Lah. 408. 


—S. 115 —Case—Preliminary issue. 

_Refusal of a Court to try the plea of res judicata 

as a preliminary issue cannot be revised as no case is 
decided and no question of jurisdiction is involved in 
the action of the Court. {IVazir Hasan , J . G.') 

Gajadhar Lal v. Reoti Ramman. 

—S. 115 —Case—Resumption of suit. 

_An order by which proceedings are resumed in 

suit which had been stayed under S. 10, is a case 
decided” within the meaning of S. 115 ; 6 O. L. J. 96 ; 
A. I. R. 1924 Lah. 425 (F. B.) and 13 O. C. 109, Rel. 
on. ( Stuart , C. IVazir Hasan and G oka ran Nath 
Misra //•) S. 4 HDEO SlNGH v. MT. CHANUN KUER. 

1111. C. 161 = 5 O. W. N. 604 = 
80 I. C. 628 = A. I. R. 1925 Oudh 179. 
—S. 115—Case—Remand. 

-No revision lies from an order of remand by 

lower appellate Court as there is no case decided. 
{Maclead, C. J. and Crump , /.) THAKURDAS TRI- 
BHUVANDAS V, LALLUBHAI TRIBHUVANDAS. 

75 I. C. 102 = 25 Bom. L. R. 452 = 

A. I. R. 1923 Bom. 401. 
3 Luck. 650 = A. I. R. 1928 Oudh 355 (F. B.). 
—S. 115 —Case—Setting aside ex parte decree. 

_Proceeding consequent on an application for set¬ 
ting aside a decree ex parte are not a mere branch of a 
suit, but since they involve the reversal of a final order 
and decree in a suit, they are in themselves a case. 
( Campbell , /.) PlROJ SHAH v. ARIB Sh.AH. 

95 I. C. 124 = 7 Lah. 161 = 8 L. L. J. 267 = 

' 27 P. L. R. 321 = A. I. R. 1926 Lah. 379. 

-•—When an ex parte decree is passed, the suit is 

terminated, and it remains terminated until the proceed¬ 
ings on the applicattion to set aside the decree come to 
an end. There is no suit pending, either when the appli¬ 
cation is presented, or when the order disposing of it is 


C. P. CODE, (1908), S. 116 —Case—Transfer. 

passed, and the proceedings, since they involve the re¬ 
versal of a final order and decree, are themselves a case. 

C. R. No. 429 of 1925, decided on 8th December, 1925, 

Foil '{Campbell, /.) WlRU RAM v. AMER CHAND. 

94 I. C. 117= 8 L. L. J. 170 = 27 P. L. R. 710 = 

A. I. R. 1926 Lah. 344. 

__The High Court can interfere in revision with 

an appellate order directing the setting aside of a decree 
ex Parte as the order is a ‘case’ within S. 115 and not a 
mere interlocutory orde r . ( Lindsay , Sulaiman and 
Daniels , J J.) RAM SARUP z/. GAYA PRASAD. 

90 I. C. 180 = 48 All. 175 = 24 A. L. J. 56 = 

6 L. R. A. Civ. 601 = A. I. R. 1925 All. 610 (F. B.). 

—S. 115—Case—Stay of suit. . 

-Where the Court below decides that it should 

proceed with a suit, it does not decide a case within the 
meaning of S. 115 and no revision lies. The question 
whether the trial of a particular suit or issue should go 
on or should be stayed, is no question on the merits of 
the case but relates to a matter of procedure. A. I. R. 
1921 All. 1 (F. B.), Ref. {Mukerji and Niamatullah , 

//.) L. Balkrishna V. Ram Kishun. 

1211. C. 97 = 1930 A. L. J. 235 = 

A. I. R. 1929 All. 957. 

-No revision lies against an order refusing to stay 

a suit under S. 10 of the C. P. Code, there being no case 
decided within S. 115. A.I.R. 1923 L. 69 ; A.I.R. 1922 
L. 54, 42 A. 409 and 43 A. 564, F. B., Rel. on. 
{Abdul Raoof , /.) BaGH SlNGH z/.-BHAGWAN DAS. 

75 I. C. 101 = A. I. R. 1924 Lah. 567. 

-Order of the lower Court staying a suit under 

S. 10, C. P. Code, is an interlocutory order and not a 
‘case’ decided and no revision lies. (42 All. 409 and 60 
P. R. 1897, F. B., Ref.) The word ‘case* does not in 
every case mean the whole case but may mean a parti¬ 
cular branch of a case for which an independent remedy 
or a different procedure is provided by the Code. 
{Moti Sagjr , J.) RAM CHAND-DlWAN CHAND v. 
PR1THURI CHAND & CO. 73 I. C. 247 = 

A. I. R. 1923 Lah. 615. 

-An application under S. 10 of the C. P. Code 

for the stay of a suit is not a “case,” and that an order 
for stay passed on that application is not a decision of a 
case within the meaning of that word in S. 115. 42 All. 
409, Foil. 60 P. R. 1897 (F. B.), Diss. from. {Mar- 
tineau , /.) ISHAR DAS V. BUTA MAL DURGA DAS/ 

67 I. C. 870 = 4 L. L. J. 425 = A. I. R. 1922 Lah. 54. 

—S. 115—Case—Striking out part of the claim. 

-Plaintiff sued for possession of certain properties; 

part of them uuder-proprietary interest and part occu¬ 
pancy interest in different plots of land. The first Court 
granted a decree, but the appellate Court was of opinion 
that a suit for the recovery of occupancy land, even from 
strangers who are not landlords did not lie in the Civil 
Court. It thereupon passed an order that the plaintiff 
should strike out from her plaint her claim for posses¬ 
sion of the occupancy lands. 

Held, that the order of the lower Court amounted to 
an order in a case because it finally settled the matter 
whether a suit for the possession of occupancy land did 
lie in the Civil Court or not and that the Judge had no 
jurisdiction to pass the order tvhich he did because such 
an order was not necessary for the ends of justice to 
prevent any abuse of the process of the Court. {Dalai, 

j. c.) Mr. Maluka v. Pateshur Singh. 

85 I. C. 703 = A. I. R 1925 Oudh 604. 
—S. 115—Case—Transfer. 

-Where the original Court decides that it has no 

jurisdiction and sends the suit to District Judge for 
transfer, and the District Judge passes an illegal order 
for transfer, there is a case decided and revision lies. 
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A. I. R. 1924 Lah. 425 (1. B.), Dist. (Johnstone, J .) 

Amir Chand v. Buti Shah. A. I. R. 1930 Lah. 195. 

-Order for transfer is decision of a case within 

the section and is revisable 60 P. R. 1897 (F. B.), Foil. 
(Marti neau, J.) LABHU RaM v. KaRTA Ram. * 

78 I. C. 614 = A. I.R. 1925 Lah. 189. 
—S. 115—Court-fee. 

-Court has no inherent jurisdiction to consolidate 

Civil Revision Petitions in cases which have been dis¬ 
posed of by a single judgment of the lower Court so as 
to enble the party to file one vakalat in the petitions and 
pay one process fee for the common respondents. A. I.R. 
1930 Mad. 376, Rel. on. (Kumaraswami Sastri, 
Curgenven and Walsh, //.) VA1THILINGA, In re. 

123 I. C. 606 = 53 Mad. 262 = 31 M.L. W. 294 = 
A. I. R. 1930 Mad. 381 = 58 M. L. J. 521. 

-Order relating to question of Court-fee cannot be 

interfered with in revision if it is favourable to the 
plaintiff and is the only ground of revision. A. I. R. 
1929 Mad. 191, Rel. on. ; A. I. R. 1925 Mad. 713 ; 
A. I. R. 1926 Mad. 678 and A. I. R. 1928 Mad. 416, 
Dist. (Venkatasubba Rao and Reilly, J J.) KaTTIYa 
P lLLAI v. RAMASWAMIA PlLLAI. ’ 119 1. C. 35 = 

29 M. L. W. 584 = 1929 M. W. N. 286 = 
A. I. R. 1929 Mad. 396 = 56 M. L. J. 394. 

-—Although Civil Revision Petition lies when the 

decision of the lower Court with regard to Court fee 
payable is unfavourable to the plaintiff, it does not lie 
when such decision is in plaintiff’s favour as such deci¬ 
sion, though to the detriment of the revenue, is not 
against defendant, and as the mistake can be corrected 
by appellate Court under S. 12 of the Court-fees Act 
A. I. K. 1926 Mad. 678 ; A. I. R. 1925 Mad. 713 : 
A. I. R. 1928 Mad. 416; A. I. R. 1928 P. C. 188. Rel. 
on. ; A. I. R. 1925 Cal. 814, Foil. ( Venkatasubba Rao, 

J.) Mahomed Elliyas v. Mt. rahima Bee. 

114 I. C. 842 = 29 M. L. W. 42 = 
A. I. R. 1929 Mad. 191 = 56 M. L. J. 302. 

-Although the High Court might be competent to 

interfere with an erroneous decision of a subordinate 
Court directing the plaintiff to pay additional Court-fee I 
such an order will be revised by High Court only in 
exceptional cases particularly when there is no other re¬ 
medy available to the injured party and when the order 
complained against is such as calculated to cause irre¬ 
parable loss to such a party or amounts to denial of 
jurisdiction. Each case has to be considered on its 
own circumstances. 1 P. L. T. 5 ; 5l I. C. 581 ; A. I. R. 
1926 Mad. 768; A. I. R. 1924 Pat. 673 and 14 C.W.N. 
932, Ref. ; 4 P. L. J. 191 and 4 P. L. J. 195, Dist. 
(Fazl Ali , /.) Maharaj Bahadur v. Raja PRITH1- 
CHAND. 119 I. C. 78 = 10 P. L. T. 464 = 

A. I. R. 1929 Pat. 427. 

-Where a Judge, on an erroneous view of the 

Court-fee payable refuses to proceed with the suit until 
the proper Court-fee is paid, he fails to exercise juris¬ 
diction, as a party is entitled to have his case tried if he 
paid the Court-fee. In such cases the order is revisable. 
Case-law considered. (Kumaraswami Sastri and 
Wallace, //.) KULANDAI v. INDRAN RAMASWAMI. 

108 I. C. 539 = 51 Mad 664 = 27 M.L.W. 286 = 
t A.IJL 1928 Mad. 416 = 55 M.L. J. 345. 
The High Court should not interfere under 
S. 115 in respect of an order passed by the Court below 
on a question of Court-fees. A. I. R. 1926 Mad. 768, 
Foil. (Waller, J.) CHINNASAMI PlLLAI v. PAVA- 
YEE AMMAL. 1021. C. 877 = 

A.I. R. 1927 Mad. 1162. 
An order of the lower Court assessing the Court- 
fee payable upon a petition and allowing the petitioners 
certain time within which to pay it does not decide a 
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“case” within S. 115 and is not revisable. A different 
set of considerations might arise if the court on failure 
to make the^payment dismissed the petition. A. I. R. 
1926 Mad. 768, Rel. on. (Curgenven, J.) KOTILIN- 

gam v. Board of Commissioners, Religious 
Endowments. 104 I.c. 145 = 39 M.L.T. 220 = 

A. I.R. 1927 Mad. 1021 = 53 M.L.J. 452. 

-Revision will lie against an order demanding 

additional Court-fees. (Hallifax, A.J.C.) Harihar 
RAO v. SALU Bai. 103 I. C. 268 = 10 N.L.J. 106 = 

A.I.R. 1927 Nag. 256. 
No revision will lie from an interlocutory order 
directing the payment of an additional Court-fee. 5 Pat. 
L. J. 400 and 5l I. C. 581, Rel. on. (Phillips, J.) 
ACHA v. SANKARAN. 95 i q 424 = 

23 M.L.W. 752=1926 M.W.N.’ 444 = 
A. I. R. 1926 Mad. 768 = 50 M.L.J. 497. 
—High Court will interfere in revision with the 
orders of the lower Courts deciding what Court-fee is 
payable. (Venkatasubba Rao, J.) KARUPANNA THE- 
VAR v. ANGAMMAL. 961. C. 129 = 

23 M.L.W. 581 = A. I. R. 1926 Mad. 678 = 

51 M.L.J. 67. 

-—Where plaintiff valued his suit for injunction at 

Rs. 150, the value of the prop-rty involved being 
Rs. 300. and lower appellate Court held that under S. 7, 

sub-S. (4), cl. (c) of the Court Fees Act the valuation 
was reasonable, 

Held, that the lower appellate Court had jurisdiction 
to decide the matter and High Court will not interfere. 
(Adami, J.) JANKI SAHAY v. LaLBEHARI L4L. 

94 I.C. 103 = 1926 P.H.C.C. 102 = 

A. I. R. 1926 Pat. 334. 

-The Court is empowered under the law to revise 

the valuation put by the plaintiff and if on such revi¬ 
sion, it is of opinion that the valuation is insufficient or 
arbitrarily low, it has jurisdiction to fix the proper value. 
But where a Court determines the valuation according 
to its judgment or holds that plaintiff’s valuation is 
correct it does not commit such an error of law as to 
entitle the High Court to interfere under S. 115, C. P. 
Code. (Suhrawardy and Duval, //.) G. M. FaLK- 

ner, Official assignee v. Mirza Mahomed. 

861. C. 853 = 29 C. W. N. 627 = 

A. I. R. 1925 Cal. 814. 

-—Where the question is as to whether a suit falls 

under Court Fees Act, S. 7, cl. 4 (c) or 2nd schedule, 
Art. 17-A (1) and the lower Court in the course of the 
suit has decided the matter in one way, the High Court 
can interfere in revision and set aside the decision. 
(Venkatasubba Rao, J.) VENKATA RAMANI AlYAR v. 

Narayanaswami Ayyar. 87 I.C. 660 = 

21 M.L.W. 649 = 1925 M.W.N. 276 = 

A. I. R. 1925 Mad. 713 = 48 M.L.J. 688 . 

-An order directing that the Court-fee paid by 

the plaintiff on a plaint is sufficient is open neither to 
appeal nor to revision. (Adami and Macpherson. JJ.) 
KANHAIYA LaL v. BALDEO Lal. 85 I.C. 538 = 

A. I. R. 1925 Pat. 703. 
-Wrong order regarding Court fees leading plain¬ 
tiff to seek permission to continue to sue in forma 
pauperis is revisable. (Kinkhede, A.J.C.) MaNAJI v. 

Sitaram. 81 I.C. 643 = 7 N. L. J. 91 = 

A.I.R. 1924 Nag. 105. 

-An order directing a party to pay ad valorem 

fees on the amount at stake in his miscellaneous appeal, 
instead of the fixed fee of eight annas, which he 
had actually paid is a “ case decided ” within the 
meaning of S. 115. Held also, that an order directing 
the dismissal of such appeal if the Court-fee is not paid 
is a refusal to exercise jurisdiction and is therefore 
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rev liable. {Old field , /.) SUDALI MUTHU v. SUDALI 

MUTHU 71 1.C. 173 = 1922 M.W.N. 831 = , 

17 M. L. W. 623 = A. I. It. 1923 Mad. 270. 

_No revision lies against a decision of a Subordi¬ 
nate Court on a question of valuation determining the 
amount of Court-fee inasmuch as no case has been 
decided by the Court below within the meaning of S. 115. 
An error of law is a good ground for second appeal but 
not a ground for revision. ( Prideaux , A. J . CO 

GOVINDA v . DAJI. 65 I. C. 327 = 

A. I. R. 1922 Nag. 128. 

__When there is another course open and no irre¬ 
mediable harm can be suffered by the interlocutory 
order directing additional Court-fee to be paid, High 
Court will not interfere with it. 1 Pat. L T. 5. {Coutts 
n,ui Adavn , //.) LATCHM1PAT1 KUMARI v. NaND 

KUMAR SINGH. 1921 P. H. C. C. 166 = 

KL A.I.R. 1921 Pat. 180. 

—S 115 —Criminal prosecution. 

_1_The parties are apt to say in their pleadings 

thines not strictly true but by such statements they do 
not render themselves liable for prosecution for perjury. 
Where the Judge so misconceives the operation and 
function of a written statement as to imagine that be¬ 
cause something is put in in a written statement which is 
in a sen^e not true and something is omitted from the 
written statement, that of itself constitutes offence under 
S 193. Penal Code, the High Court is not only justified 

vistorTto^et aside^he order? (^Ihr'awardy^ailPcoUelfo, 
yy.) Hash Behary Ray r. ^ 63g 

Where a Munsif, under S. 476, refused to direct 


a complaint to be made on the view that he had no 
iuri^diction in the matter, and an appeal was taken to 
theD strict Judge under S. 476-B, who, without deed- 

ing the question whether the Munsif had jurisdtction or 
not purported to act under the section, 

Held that the District Judge erred in holding this 
view It was also an error with respect to procedure 
It is*a material irregularity and the High Court should 
interfere in such a matter under S. llD. {Rankin, L.J . 
nnd Chotzner , /.) KANAI LAL v. MUKHAN I>AL. 

and log I C 211 =55 Cal. 836 = 47 C. L. J. 277 = 

10 A.I.Cr. U. 167 = 29 Cr.L.J. 483 = 

A. I. R. 1928 Cal. 237. 

_Proceedings before a Subordinate Judge in an 

appeal under S. 176-B, Cr. P. Code, transferred to him 
by a District Judge from an order of a Munsif under 
S 476, Cr. P. Code, can be declared to be null and 
void under S. 115, C.P. Code, though not under S. 439, 
Cr P Code, the Court of a Subordinate Judge not 
being a Criminal Court. ( Stuart , C. J. and Rasa , /.) 
Besmillah Khan v. Shokir Ali 114 I.C. 812 — 
4 Luck. 155= 30 Cr.L.J. 382 =5 O.W.N. 882 — 

A. I. R. 1928 Oudh 494. 
-Where a Civil Court refused to make a com¬ 


plaint under Cr. P. Code, S. 476, but the appellate 
Court directs the complaint to be filed, the order of the 
appellate Court is revisable only when it is brought 
within C.P. Code, S. 115. 26 All. 249, Expl. ( Ash¬ 

worth, /.) Abdul Haq v. Sheo Ram. 

100 I. C. 376 = 28 Cr.L.J. 296 = 25 A.L.J. 569 = 

49 All. 536= A. I. R. 1927 All. 334. 

_An appellate order by a Civil Court confirming 

refusal to lodge a complaint by its subordinate Court is 
not open to revision by High Court under S. 439, Cr.P. 
Code, as the order is not of a Criminal Court. It is also 
not revisable under S. 115 if conditions of S. 115 are 
not fulfilled. 17 O. C. 25 and 40 Cal. 477, Rel. on. 
{Stuart, C.J.) NAWAB ALI v. MADHURI SARAN. 


C. P. CODE, (1908), S. 116—Delay. 

99 1 C 48 = 3 0 .W.N. 905 =28 Cr.L.J. 16 = 

7 A.I.Cr.R. 240 = 7 A.I.Cr.R. 47 = 

A.I.R. 1927 Oudh 14. 

_-Where the Sub-Deputy Collector, after enquiry, 

refused the application of the opposite party r for P r0se ‘ 
cution of petitioner under Penal Code, S. 471, but on 
appeal the Collector set aside the order of the Sub- 
Deputy Collector and made a formal complaint under 
S. 200, Cr. P. Code, for the prosecution o- the peti- 

l °//cid, that the Collector ' was clearly acting as a 
Revenue Court and he was exercising judicial powers in 
setting aside the order of the Sub-Deputy Collector an 
in making a complaint under S. 200 and was therefore 
subject to the superintendence of the High Court and 

his order is revisable under S. 115, C. P. Code, as a so 
under S. 107 of the Government of India Act. (6 Pat. 
L.J. 178, Ref.) (Mullick , /.) FaUJDUR RA! [v. 
Emperor. 90 I. C. 445 = 7 P. L T. 199 

26 Cr.L.J. 1565 = A. I. R. 1926 Pat. 25. 

-An order passed in exercise of jurisdiction under 

S. 476, Cr. P. Code, by a civil Court cannot be revised 
under S. 115, C. P. Code. {Kennedy , J. C. and 
Tyabii , A.J.C.) GERIMAL v. SHEWARAM. 

96 I.C. 316 = 20 S.L.R. 90 = 

27 Cr.L.J. 780= A. I. R. 1926 Sind. 215. 

-The High Court can only interfere with the order 

of District Judge revoking the order of the Munsif 
granting sanction for the prosecution of a party for 
perjury either under S. 115, C.P. Code or under S. 107 
of the Government of India Act. But the fact that the 
Judge has considered the matter from a wrong point of 
view is not by itself a sufficient ground for interference. 
{Neu'bcruld and Suhrawardy , JJ.) JAIMUDDIN v . 

Keramatulla. 71 I.C. 695 = 24 Cr.L.J. 179 = 

A.I.R. 1924 Cal. 641. 

-—Where there has been no excess of jurisdiction 

nor failure to exercise jurisdiction in refusing sanction 
under S. 195, Cr. P. Code, on the facts it is difficult to 
say that the case can be brought within the last clause 
of S., 115, C. P. Code. 

Per Criming, J— S. 115, C.P. Code, obviously refers 
to civil matters and civil matters only. It is found in 
C. P. Code, and can have no application in criminal 
matters. (Ghose and Cuming , JJ0) SARAT CHANDRA 

Mandal v. Ram Sashi Roy. 69 I.C. 153= 

36 C.L.J. 265 = 26 C.W.N.1016 = 
23 Cr.L.J. 665 = A.I.R. 1923 Cal. 45. 

_In an appeal against an order of sanction to pro¬ 
secute the applicant for giving false evidence, the only- 
judgment passed was “The application is rejected.” 

Held , that an order like this passed in a sanction for 
prosecution case, amounts to refusal to consider the 
question and would amount to a material irregularity. 
(Gokul Prasad , /.) ABDUL AZIZ v. TARACHAND. 

60 I. C. 800 = 19 A. L. J. 291 = 

A. I. R. 1921 All. 86. 

—S.115—Delay. 

An application for revision should not be enter¬ 


tained when filed after considerable delay unless good 
cause is shown for delay in filing it. ( Misra , /.) 
JAGANNATH V. BlKARMAjlT SlNGH. 

10 L. R. A. Rev. 204 = 
A.I.R. 1929 Oudli 883. 

-Mere lapse of time is no ground for rejecting 

revision petition where the petitioner could not be im¬ 
puted with laches or negligence. (Wallace and Srini - 
rasa Aiyangar , //.) MUTHU CHETTIAK r\ NARA¬ 
YANAN. 110 I. C. 63 = 51 Mad. 672= 

28 M.L.W. 297=A.LR. 1928 Mad. 628 = 

55 M.L.J. 274- 
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—--Delay of nearly seven months in filing the appli¬ 

cation would in itself be a sufficient ground for declining 
to accept it. ( Daniels , /.) G. I. P. R Y . v. KUNJ 
BEHARI LaL. 92 I. C. 993 = A. I. R. 1926 All. 228. 

A revision which is filed after a long delay of 
more than three years cannot be entertained unless some 
good reason is shown for the delay. (. Dalai , /. C.) 

Mahadeo Prasad v. Mt. Ganeshi. 

86 I. C. 329 = A. I. R. 1925 Oudh 608. 

An application tor revision made more than a 
year after the order complained of was passed will not 
be accepted unless some good reason can be shown for 
the delay. ( Daniels, A. J. C.) BlNDA PRASAD v. 
Banarsi Das. 10 O. L. J. 205 = 771. C 115 = 

A. I. R. 1923 Oudh 272. 
Though the High Court as a rule does not enter¬ 
tain revision petitions after three months, in proper 
cases the discretion of the Court could very well be 
exercised in excusing the delay. ( Devadoss, J.) YAG- 

nasami Iyer v. K. Chidambaranath Mudaliar. 

65 I. C. 732 = 16 M. L. W. 760 = 
1922 M. W. N. 130 = A. I. R. 1922 Mad. 63. 
A High Court may and frequently will refuse to 
interfere in revision where there has been undue delay 

in bringing the matter before it. {Daniels, A. J. C .) 

Mahabali parshad v. Balbhadar Singh. 

64 I. C. 303 = 24 O. C. 282 = A. I. R. 1921 Oudh 141. 

—S. 115—Discretion—Adjournment. 

—-—No revision lies against an order requiring the 
plaintiff to pay certain damages on condition of getting 
an adjournment, with an order that the ca«=e will not be 
taken up unless the amount is paid. {Daniels, J. C.) 

Narendra Bahadur Singh v. Pearay Lal. 

64 I. C. 211 = 24 O. C. 215 = A. I. R. 1921 Oudh 23. 
—S. 115 —Discretion—Clerical error. 

When there is a mistake purely of an arithmetical 

C' M - - * _ __ A, _ - _ r. _ - _ • ■ m - . a 
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nature, Court cannot refuse to correct it. The matter 
is not one of discretion and the High Court will, there¬ 
fore, correct the same in revision. 3 M. L. W. 499 and 
A. I. R. 1925 All. 187, Dist. ( Ramesam , /.) (CHENNA- 
mangalath Illath) Govindan Nambiar V. Jana- 
la Perikamanna Illath) Kesava Vadhyan. 

114 I. c. 635 = A. I. R. 1930 Mad.’421. 

—S. 115—Discretion—Court-fee—Time for. 

Under S. 149 the Court has discretion to grant 
time for payment of deficient Court-fee and the propriety 
of the exercise of that discretion cannot be challenged in 
revision. {Wadegaonkar, A. J. C .) MAHOMED GaLIF 
v. Abdul Rahim. 891. c. 419 = 

A. I. R. 1926 Nag. 156. 

— S. 115 —Discretion—Curator—Appointment of. 

-Where the District Judge held that in his dis¬ 
cretion, in view of the delay which had occurred in 
applying, the case was not a suitable or advisable one 
for even appointing a curator, much less for putting 
the applicant in possession. 

Held : that whether or not the discretion was wisely 
exercised, it is not the function of the High Court to 
determine. {Findlay, J. C .) SAKHARAM Laxman 
V. VINAYAK Narayan. 102 I. C. 622 = 

A. I. R. 1927 Nag. 253. 
—S. 115—Discretion—Evidence. 

Exercise of revisionary power is discretionary. 

Whether the Court will exercise its powers of revision 
is a matter to be determined in its discretion according 
to the circumstances of the case under review. Where, 
in recording evidence in the Lower Court, the provisions 
of O. 18, Rr. 5, 8 and 14 were not complied with, but it 
was not shown that the evidence w r as not fairly and 
accurately recorded, the High Court will not interfere in 
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revision to set aside the order on the ground that there 
was no legal evidence. {p age , /.) PromODE Nath 
Harishee Bagdhi. 55 Ca i. 108 &== 

_ . . r 113 C * 833 = A. I. R. 1929 Cal. 78. 

1 rial Court rejected application to allow further 
evidence without exercising judicial discretion. Appel¬ 
late Court failed to consider ground of appeal. ^ 

(rf e/ /d t [ 1 T al vr Court ’ s judgment should be set aside. 
{Heala, /.) U NGE z/. MG. TUN HLAING. 

_,, 3 Bur * J * 125 1- R 1924 Rang. 318. 

\\ here an appellate Court in the exercise of the 
discretion vested in it by O. 41, R. 27 of the C. P. Code 

refused to admit additional evidence offered three days 

after the argument was closed, the High Court would 

ot interfere with its order in revision. {Suhrawardy 

T *? uA » U Q tn *' Ha richaran Karanjai z/. 

miar Sheikh. 67 j c 252 (cal.). 

115 —Discretion—Extension of time. 

—-An order extending time for performance fixed in 
a decree for specific performance is not revisable unless 
discretion is wrongly exercised. {Heaid and Mya Bu 

//.) Ko Ba Chit v. ko Than Daing. 

5 Rang. 615 = 6 Bur. L. J. 216 = 105 I. C. 467= 

_ Wk , A - E R-1927 Rang. 311. 

Where under a compromise decree, time is fixed 
for payment of the decretal amount, the Court can ex- 
end the time for payment if in its discretion, it thinks 
that time is not of the essence of the contract, and such 
an order extending the time is not subject to revision. 
{Mulhck and Bucimll, //.) MT. Nand Rani KUEK 
v. DURGA Dass Narain. 82 I C 505 = 

2 Pat. 906 = 1924 P. H. C. C. 122 = 

-S 1115 nic at J 1 ' T ' t° 1=A ’ L E - 192 4 Pat. 387. 

—a. 1 15 —Discretion— Inherent power. 

Lxercise of powers under S. l5l, C. P. Code is 


1 j* . uuum o. ui, v.. r. ^oae is 

purely discretionary with a Court and if the lower ap¬ 
pellate Court has refused to exercise these powers, High 
ourt will not interfere in revision unless the order is 
perverse or illegal. 40 Mad. 793, Foil. {Moti Sagar 

/.) Punjab Banking Company, ltd. z/. Diwan 
Dhanpat RAI. 75 j c> 

A. I. R. 1923 Lah. 506. 

S. 115—Discretion—Instalments. 

—-Omission to give reasons by a Court for granting 
instalments is after all an irregularity and the discretion 
exercised by the Court below in that respect ought not 
Iightiy to be interfered with. [22 C. W. N. 601, Foll.l 
where the question is one of discretion the ground why 
it was refused in one case is not relevant in other cases. 
(.Kanhaiya Lal, /.) JOKU SlNGH z/. CHUNNOO LaL 

5 L. R. A. Civ. 784 = 83 I. C. 133 = 

A.I.R. 1925 All. 218. 

— S. 115—Discretion—Issues. 

- Amendment of. 

The Court has discretion to amend or alter the issues 
at any time before passing the decree under O. 14, 
R. 5. No revision lies against such an amendment. Where 
a Court avails itself of a discretion which the Code per¬ 
mits, however injudicious the exercise of that discretion 
may. have been, no infraction of law or procedure is 
entailed and therefore no revision under S. 115 would 
lie. {Walsh, /.) ALAGIRI NAYAKKAR v. GURUSWAMI 

Nayakkar. 113 I. c. 313= 1928 M. W. N. 836. 
— S. 115 —Discretion—Review. 

Failure to exercise the discretion of admitting the 
application for review after time, upon an insufficient 
ground falls under S. 115. ( Ashworth , /.) HARI LAL 
V. PARMESHRI Das. IOO I. c. 727 = 

A J , . A. I. R. 1927 All. 386. 

An order refusing to grant a review is not open 
to revision. The granting of a review is a matter pecu- 


1832 


1831 


DECENNIAL DIGEST, 1921—1930. 


c. P. CODE, (1908), s. 115—Discretion Review. 

liarly Within the discretion of the Judge who passed the 
decree No other Judge can hear such an application 
and if the Judge who tried the case refuses to grant a 
review his order is by rule / of Older 4/ expressly 

declared not to be appealable and hence no = n 

should be permitted. (Darnels, A. J. d .) J 351 = 

Singh „ ^ E j^oSih m 

—S, 115—Discretion—Sale. 

The Court * lias^got discretion to decide whether the 
sale of a holding is voidable or not under S. l/J W 
the Bengal Tenancy Act and its decision is not revisable 
unless serious prejudice has been caused. (Snhwuardy 
and Dural, JJ.) BROJENDRA NATH W^ERjEE *. 

J«“". nSS 

—S. 115—Discretion-Security. 

Security for the full amount of the decree under O.ll 
R. 29, being within the discretion of the Court, High 
Court*will not interfere in revision, unless the discretion 
was improperly used. ( Percival, J. C. and Rupchana , 

1 I (' 'l JIVANOAS VlRBHANDAS V , KHEMCHAND 

k/mdaS. 116 I. c. 101 = A. I. R. 1929 Sind 110. 

_g 1 i 5 _Discretion—^Withdrawal of suit. 

__l n order to induce the High Court to interfere 

with a discretionary order by the subordinate court per¬ 
mitting the plaintiff to withdraw part of his claim with 
liberty to bring another in respect of it, it should be 
shown that the order is not supported by any considera¬ 
tion of justice or by any provision of law. 

Bahadur of Mursh.dabad. 34 C. W N. 578. 

__Where a Court purports to exercise a discretion 

which the law does not give it, except in circumstances 

not shown to exist, the Court must be deemed to ha%e 

acted without jurisdiction. Thus where the court after 
holding that the suit should fail because the platnUffs 
had failed to prove an important document, permitted 
the plaintiff to withdraw a suit with liberty to brtng 

rr L r as* aas “ st 

("’ MAH 26A K L R J S 87 0= ; W31L "ch 229 = 

KHAN * A. I. R. 1927 All. 704 

_No revision lies from an order under O. 23, R. 1, 

where the Court passing the order has exercised its dis¬ 
cretion. 40 All. 612, Foil.; A. I. R. 1925 All. 466, 

D ist. («,/.) ^KTAPRA^^MRATAN. 

A.I.R. 1926 All. 548. 

-Where the plaintiff’s application for leave to with¬ 
draw had been made in the first instance to the trial 
Court and rejected by that Court and the suit was 
dismissed but the appellate Court granted such leave, 
Held , that the appellate Court was reconsidering a 
matter ’upon which the trial Court had pronounced a 
judicial opinion. As the Judge had recorded his opinion 
that there was a formal defect in the frame of the suit 
and that there were otherwise sufficient grounds in law 
for allowing the plaintiff to withdraw and to institute a 
fresh suit on the same subject-matter, a judicial discre¬ 
tion was undoubtedly exercised and that it was not for 
the High Court in revision to pursue the matter further. 
(Piggott and Walsh , JJ.) RATAN LaL v, MOHAMMAD 
H AMI DULL AH KHAN. 60 I. C. 899 = 

19 A. L. J. 47 = A. I. R. 1921 All. 65. 

—S. 115—Error of law. 

Admission of evidence, 


3. P. CODE, (1908), S. 115 —Error of law Exclu¬ 
sion of evidence. 

Award. 

Burden of proof. 

Exclusion of evidence. 

Extension of time. 

Jurisdiction. 

Limitation. 

Misapplication of law. 

Misconstruction of law. 

No ground. 

Omission to apply law. 

Purchase by decree-holder’s pleader. 

_g n 5 _Error of law -Admission of evidence. 

Where a Court erroneously holds that certain 
documents are admissible but arrives at its finding in¬ 
dependently of such documents, its finding cannot be 
said to be vitiated by such admission (Kulwant Sahay 

t \ shamsher Narain Singh v. Mohammad Sale. 
J.) shamsher t c 329 = A J B 1926 p at . 29. 

—S. 115 —Error of law—Award. 

-Where an application to set aside an award was 

dismissed as barred by limitation without considering 
the provision of the Limitation Act,. S. 1 ( J ° 

deduction of time required for obtaining a copy of the 

award : 

Held , there was no question of jurisdiction and re¬ 
vision was not competent. (11 C. 6 P. J 41 S’ , 
and 16 M. L. T. 438. Foil. A. I. R. 1923 M. 435 and 
A.I.R. 1921 Mad. 157,'Dist. (Curgenven, J .) MANo- 

amma v. PEDA am manna. a 

26 M.L.W. 15 = 1011.C. 514 = A.I.R. 1927 Mad. 660. 
•The question, whether or not the award was 


- k I1C ^UWVlVIl, " —- - - ^ 

valid, is one especially reserved for the decision of the 
court passing such decree, and even if it has erred on a 
question of law in coming to a decision on that point, 
that in itself is not a ground for revision. {Iqbal 
Ahmad , /.) PRABHU DAYAL v. MUNSHI LAL. 

100 I. C. 76 = A.I.R. 1927 All. 573. 

-Where an objection as to the legality of the 

award on the ground of absence of the sanction of Court 
for the reference to arbitration on behalf of minors is 
taken, and the Court holds the reference and the award 
to be ’ valid, is decision, even if erroneous, is on a point 
of law’ and not open to revision for S. 115 is not direct¬ 
ed against conclusions of law or facts in which the 
question of jurisdiction is not involved. {Kennedy, J.C- 
and Raymond, A. J.C.) EMNABAI FAKIR MAHO¬ 
MED 15 S. L. R. 165 = 651. C. 50 = 

A. I. R. 1922 Sind. 1. 

_S. 115 -Error of law—Burden of Proof. 

-*A revision is competent where the Courts below 

deal with the case under an entire misapprehension as to 
the law on the subject. Where, in a suit on the basis of 
a bond, the Courts below.though at one stage fully cons¬ 
cious of the fact that it is for the defendant to prove 
want of consideration, proceed on the assumption, when 
actually deciding the case, that it is for the plaintiff to 
prove affirmatively that the consideration in respect of 
the bond had been paid by him, the burden of proof 
being wrongly placed, the decree should be set aside. 

(lai Lai, J.) DODA SHAH v. LaL. 

31 P. L.R. 284 = A. I. R. 19S0 Lab. 572. 

-Revision will lie where the Appellate Court takes 

a different view as to burden of proof but does not 
give the party on whom it places the burden, oppor¬ 
tunity to produce evidence. {Ross, Jl) RAMPARI- 
CHAN SlNGH v, BIRANJI PRASAD SlNGH. 

72 I.O. 157=4 P. L. T. 245 = 1923 P. H. C. C. 269 = 

A.I.R, 1923 Pat. 295. 

—S. 115—Error of law—Exclusion of evidence. 
-Where by an error of law the Court excludes 
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C. P. CODE, (1908), S. 115—Error of law—Exclu¬ 
sion of evidence. 

certain evidence from consideration, the evidence being 
the main evidence in the case, then there is such mate¬ 
rial irregularity in the exercise of jurisdiction as may lay 
the judgment open to revision. {Dalip Singh , /.) 
RAM DITTA MAL RAM DHAN V. KeSAR DaS. 

1191. C. 417 = A. I. R. 1930 Lah. 177. 

-Under section 115 mere error of law in excluding 

evidence does not give the Court jurisdiction to interfere 
( Greaves , J,) GlILAM SOBHAN v. ALI HOSSE1N 
BAHADDAR. 65 I. C. 696 = A. I. R. 1923 Cal. 322. 
—S. 115—Error of law—Extension of time. 

-No revision lies against an order refusing exten¬ 
sion of time under S. 5 of the Limitation Act where it 
ought to be extended as at the best it amounts to an 
error of law. 24 I. C. 872, Foil. ( Dalip Singh, /,) 
JAGAN NATH V. MUNNAI LaL. 

98 I. C. 892 = A. I. R. 1927 Lah. 43. 
—S. 115—Error of law—Jurisdiction. 

-Where the question of law involved is a question 

of jurisdiction, the High Court has power to interfere 
under S. 115 even when the lower Court has committed 
only a mistake of law. 15 Bom. 148, Foil. ( Patkar 
and Baker , //.) NaNDLAL v. KlSANLAL. 

30 Bom. L. R. 1391= 112 I. C. 734 = 

A. I. R. 1928 Bom. 548 

- Assumption of. 

Though an erroneous decision on a question of law or 
fact after jurisdiction has once been legally assumed 
would not be a ground for interference under S. 115, 
yet, if it is the very basis and foundation of jurisdiction 
in its limited sense, as distinguished from powers, it at 
once comes within the purview of S. 115. 4 P.L.J. 340. 
Ref. ( Macpherson, /.) B. & N. W. R. Ry. & CO. v. 
Md. Abdul Halim. 11 Pat. L.T. 384 = 

122 I. C. 153 = A. I. R. 1930 Pat. 528. 

—Assumptio7i of. 

An error of law which amounts to a usurpation of 
authority in the act ofjejection of a petition for review 
of order confirming auction sale calls for interference 
under S. 115. 46 Cal. 962, Rel. on. ( Kinkhede, A. J. 

C .) SUNDERABAI V. BAPUNA. 

116 I. C. 65 = A. I. R. 1929 Nag. 305. 
—S. 115—Error of law—Limitation. 

-Even if a case is not decided on a question of 

fact, the decision as to limitation does not open the way 
to a revision, where the Court below have not acted with 
material irregularity in the exercise of the jurisdiction 
vested in them. 165 P. W. R. 1917, Dist. ( Johnstone, 
/.) Nur Ahmad v. Hamid Khan. 

123 I. C. 571 = A. I. R. 1930 Lah. 112. 
-An erroneous view of law on the question of limi¬ 
tation is not by itself a ground for revision. ( Mukerji 
and Roy, JJ.) TaMIRANNESSa BlBI v. MT. KaCH- 
HIMAN Bewa. 32 C. W. N. 98 = 106 I. C. 561 = 

A. I. R. 1928 Cal. 202. 

j-An error on a question of limitation is not neces¬ 

sarily such an error as would bring the case within the 
purview of S. 115. 37 Bom. 387 ; A.I.R. 1926 Pat. 
266 ; A. I. R. 1924 Pat. 37 and A.I.R. 1922 Oudh 129, 
Appr. ; 50 I. C. 5 and Civil Rule No. 950 of 1923, 
Doubted. {Mukerji, J.) SATISH CHANDRA DE v. 

Rakhai. Chandra Saha. 

47 C. L. J. 62 = 1071. C. 733 = 
A. I. R. 1928 Cal. 189. 

-—An erroneous decision of the lower Court on the 

question of limitation is not a sufficient ground for in¬ 
terference in revision. 4 N.L.R. 184 ; 11 N. L. R. 99 
and 13 N. L. R. 116, Foil. {Findlay, J.C .) MADHO 
RAO v . GOVIND RAGHOBA. 

103 I. C. 113 = A.I JR. 1927 Nag. 389. 


I C. P. CODE, (1908), S. 115—Error of law--Misap- 
1 plication of law. 

-Where the trial Judge, in a carefully reasoned 

judgment, decided, after considering the various autho¬ 
rities, the suit is to be time barred, the fact that the 
Judge had arrived at incorrect interpretation of the 
authorities is no ground for interference by the High 
Court. A. I. R. 1926 Oudh 5l9, Foil. (Raza, J.) 
SHEOPAL V. Chitoria. 4 O. W. N. 1123 = 

1071. C. 191 = A.I.R. 1927 Oudh 615. 

-Where a Court, in dealing with an application 

to set aside an abatement, fails to take into considera¬ 
tion the period of limitation fixed by law for applying to 
set aside the order, the order setting aside the abate¬ 
ment is bad and will be set aside in revision. ( Suhraw - 
ardy and Cuming , //.) HEM KANTA v. MANOJ PRO- 

Va SlNGHA. 87 I. C. 173 = A. I. R. 1926 Cal. 444. 

-A High Court cannot interfere under S. 115 

merely because the lower Court wrongly decided that the 
suit was barred by limitation or on the principle of res 
judicata. {Addison, J.) HaRDWaRI Mal v. CHI- 
RONJI Lal. 93 I. C. 855 = A.I.R. 1926 Lah. 355. 

-Judgment of a Subordinate Court may be upset 

on a question of limitation in revision. 16 O. C. 45. 
Rel. on. {Neave and Kendalal , A.J.Cs.) Mt. MOHUN- 
ya V. Panna Lal. 79 I. C. 848 = 

11 O. L. J. 513 = A. I. R. 1925 Oudh 34. 

-Where the lower Court granted the application to 

set aside the ex parte decree, which was on the face of it 
barred by limitation, 

Held, that the order was erroneous in law, but it is 
not open to the High Court to interfere in the exercise 
of its revisional jurisdiction under S. 115. ( Moti 

Sagar,J.) SURJIT SlNGH z/. LEIUT. CaPT. C. J. 
Torrie. 76 I. C. 14 = A. I. R. 1924 Lah. 666. 

-Where the Court held that the applicants were 

not entitled to get the sale set aside because they had 
failed to serve the auction purchaser with a notice under 
O. 21, R. 92 within one month of the sale, 

Held, that this was a wholly erroneous view of the 
law of limitation, but all the same it was a decision 
arrived at wdth jurisdiction and it cannot be revised 
under S. 115. 40 A. 425. Ref. {Mullick a?id Bucknill, 
JJ.) (Mt.) Bibi Zainabi Paras Nath. 

75 I. C. 430 = 2 Pat. 800 = 4 P. L. T. 491 = 

1 Pat. L. R. 361= A.I.R. 1924 Pat. 37. 

-Where there is no mistake in computing the 

period of notice but error in holding that 15 days 
inclusive of the first were sufficient, it is an error of law 
and there is no sufficient ground for review. {Adami, J.) 

akshay Kumar v. m. l. agarwal. 

A.I.R. 1922 Pat. 308. 

—S. 115—Error of law—Misapplication of law. 

- Necessary party — Nan-joinder of. 

The order of the District Judge who decides the case 
without joining a necessary party on an erroneous 
view of the law is open to revision. ( Tekchand, J.) 
Manigir v. Hazarigir. 10 Lah. L. J. 161 = 

108 I. C. 391 = A. I R. 1928 Lah. 414. 

-Where the lower Court has misapplied the law’ 

by treating a case of compensation for deficiency of the 
land sold as one of mistake of fact and on that footing 
rescinded the contract, the order can be revised. 
{Duckworth, J.) U PAN v. MaUNG Pa Tu. 

5 Bur. L. J. 206=100 I. C. 327 = 

A. I. R. 1927 Rang. 90. 

-If a Court, upon an erroneous view of the scope 

of a section of the Civil Procedure Code applies it to a 
case to which it has no application, such a Court would 
act without jurisdiction, and High Court would, in the 
circumstances, be prepared to interfere. A. I. R. 1922 
Nag. 115, not Foil. {Findlay, O. J.C.) PANDURANG 
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plication of law. 


Govind v. MA1FUZBHAI. 

92 I. C. 40 = A. I. R. 1926 Nag. 257. 

-Ex parte decree—Refusal to set aside. 

Where a District Judge on appeal against an order 
refusing to set aside an ex parte decree, has misunder¬ 
stood and misapplied the law, he has committed a 
material irregularity in the exercise of his jurisdiction, 
and his order is open to revision by the High Court. 
(Campbell , J.) FIRM MaGHI MAL KHARAILIRAM 


v. Firm Gofi Ram Ram Chand. 

75 I.C. 1020 = A.I.R. 1924 Lah. 603. 

-In a suit by one partner against another, the 

validity of service is governed by the .provisions of O. 
5, R. 25 and not by O. 30, R. 3, or O. 5, R. 13. 

Hut even if the lower Court has misapplied the provi¬ 
sion of law applicable to such a case, it is at best a 
matter of law which the Court had jurisdiction to 
decide rightly or wrongly and the High Court will not 
interfere with it in revision. ( Coutts and Macpherson , 

//.) Mahabir Prasad Bhagat v. Balkishun 
Das. 62 1. C. 927= 1922 P. H. C. C. 76 = 

3 P. L. T. 29= 1 Pat. 48 = 
A. I. R. 1922 Pat. 376. 

—S. 115—Error of law—Misconstruction of law. 

-If a Court refuses to exercise a jurisdiction vest¬ 
ed in it by law upon a misapprehension of the law or 
an erroneous construction of a statute, the High Court 
can interfere in revision. (Mallik. J.) KaNAI LaL 

Sabui v. Purna Chandra Chatterji. 

34 C. W. N. 733. 


-Where the Court interpreted the words “on roads 

or streets within half a mile of a public or private mar¬ 
ket” appearing in Ss. 28 and 52 as not necessarily 
meaning the edge of either side of, or part of roads or 
streets, the error of the Court is more than an error in 
law for he has overlooked the canon of interpretation 
that any statutory provision in the nature of a taxation 
clause should be interpreted literally in favour of the 
subject and so the High Court will interfere in revision. 
(Brown. J.) U SAN WIN v. U YAN NYEIN. 

120 I. C. 698 = A. I. R. 1929 Rang. 210. 

-An erroneous decision, whether on a point of 

fact or on a point of law, is not sufficient reason for re¬ 
vision. It is necessary under S. 115, C. P. Code, at least 
to show that some jurisdiction has been irregularly exer¬ 
cised. 40 Mad. 793 (P.C.), Dist. and also Foil. An 
erroneous idea of the meaning of any section or enact¬ 
ment, such as Art. 75 of the Lim. Act will not justify 
an application in revision. ( Ashworth , A. J.C .) BAN- 

key Lal v. Ram Lal. 86 I. C. 918 = 

12 0. L. J. 112 = A. I.R. 1925 Oudh 373. 


—S. 115—Error of law—No ground. 

- Construction of doctiment. 

When there are two possible views of the meaning of 
the words used in the document, but the trial Court and 
the appellate Court have taken one, whether the High 
Court agrees with that view or not, it is not open for it 
to take the question up in revision. No revision can be 
entertained on a w r rong decision on a question of law. 
(Harrison. J.) MATWAL DAS v. NAND LaL. 

107 I. C. 273 = A. I. R. 1928 Lah. 284. 

- C. P. Code. S. 115 —Question of law wrongly 

decided—Revision does not lie. 

A wrong decision on a pure question of law to the 
effect that payment to one of two joint promises did not 
operate as valid payment when the judge has applied 
his mind to the question and decided it to the best of 
his ability is not sufficient to bring a case within the 
provisions of the S. 115. (Daniels. J.) BHOLA NATH 

v. Ram Sahai. 711. 0. 472= 


C.P. CODE, (1908), S. 115—Error of law—No 
ground—No question of jurisdiction. 

A. I. R. 1923 All. 465. 

- Discretion. 

An alleged wrong view of law regarding the correct 
provision of the Court Fees Act applicable to the suit, 
the appellate Court having full discretion, is not a 
ground for interference in revision. (Batten. J.C.) MT. 

Bari Bhan v. Kundan Singh. 

711. C. 31 = A. I. R-I1922 Nag. 264. 

- Error in deciding question of fact. 

The mere fact that the lower Court errs in applying 
the proper test to decide a question of fact would not 
make the point a question of law or a ground of revi¬ 
sion ; at best this could only be held to be an error of 
law. (Dalip Singh. J.) ALLAH DlTTA v. SECRETARY 

OF State. 106 I. C. 829 = A.I.R. 1928 Lah. 102. 

- Li mi tat i on . 

A mistake of law even as regards limitation does not 
entitle the aggiieved party to the remedy of revision. A 
revision does not lie on the ground that burden of prov¬ 
ing that an application was within time was placed on 
the wrong party. 4 N.L. R. 184, Appl. (Subhedar , A. 
J.C.) MT. Rahmatbi v. Badridas. 

120 I. C. 414 = A. I. R. 1930 Nag. 88. 

—S. 115—Error of law—No ground—No question 
of jurisdiction. 

-There is no right of revision against a mistake of 

law apart from a question of jurisdiction. A.I.R. 1927 
Rang. 20, Ref. ( Addison , /.) BELI Ram v. PADAM 
Sain. 116 I. C. 221 = A. I. R. 1929 Lah. 26. 

-Where a Court which had jurisdiction to hear an 

appeal hears it, and while disposing of the appeal in the 
exercise of his jurisdiction he comes to a wrong conclu¬ 
sion on point of law, it does not amount to acting in the 
exercise of jurisdiction “illegally or with material irre¬ 
gularity »\ 11 Cal. 6(P.C.) and A. I. R. 1917 P.C. 71, 
Foil. (Dhavle. J.) SHEOPUJAN v. BlRNA PANDEY. 

A. I. R. 1929 Pat. 633. 

-S. 115 does not contemplate a case where there 

has been an error of law in deciding a matter the deci¬ 
sion of which was for the Court in the regular exercise 
of jurisdiction. 11 Cal. 6 (P.C.), Rel. on ; A.I.R. 1924 
Cal. 801 and A.I. R. 1925 Mad. 587, Dist. (Rowland. 
J.) Jiwan Ram Ramchandra v. Sita Ram Khem- 
KAR. 118 I. C. 141. 

--—Erroneous decisions by the lower Courts on points 

of law or fact cannot be revised under S. 115 of the 
C. P. Code if no question of jurisdiction is involved. 
(Subhedar. A.J.C.) ABBASaLI v. BADRI PRASAD. 

116 I. C. 660. 

-S. 115 applies to jurisdiction alone, the irregular 

exercise of it or the illegal assumption of it. It is not 
directed against conclusions of law' or fact in which the 
question of jurisdiction is not involved, however gross 
and palpable the errors of law may be. A.I.R. 1917 
P.C. 71, Foil. (Bhide. J.) RAM RAKHA v. BUTA. 

113 I.C. 539 = 30 P. L. R. 230. 
-An erroneous decision of a point of law, not con¬ 
nected with the exercise of jurisdiction will not give a 
right to apply in revision. Therefore a Court wrongly 
allowing a time-barred application cannot be said to be 
acting either without, or in illegal or irregular exercise 
of its jurisdiction. 40 Mad. 793 (P.C.) and 17 All. 422, 
Rel. on. (Ashworth. J.) BABURAM v. MUNNA LaL. 

1001. C. 638 = 49 All. 454 = 
25 A. L. J. 399 = A.I.R. 1927 All. 358. 

-S. 115 applies to jurisdiction alone, the irregular 

exercise or non-exercise of it, or the illegal assumption 
of it. The section is not directed against conclusions of 
law or fact in which the question of jurisdiction is not 
involved and therefore the High Court cannot interfere 
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C. P. CODE, (1908), S. 115—Error of law—No 
ground—No question of jurisdiction. 

in such a case. A.I.R. 1917 P.C. 71, Foil. ; 33 Cal. 487 
and A.I.R. 1924 Cai. 487, Dist. ( Rankin , C.J. and D. 
JV. Mitter , /.) NAWAB BAHADUR OF MURSHIDABAD 

v. Bhupendra NaRain. 46 C.L. J. 527 = 

A. I. E. 1927 Cal. 965. 

-S. 115 should be confined and strictly confined to 

cases in which there has been material irregularity so far 
as jurisdiction is concerned and either a failure to exer¬ 
cise a jurisdiction vested in the Court or a wrong exer¬ 
cise of such jurisdiction. It is wrong to utilize the sec¬ 
tion to correct errors of law and not merely errors of 
procedure. ( Greaves and Panton , //.) LLOYDS BANK, 
LTD. v. SUROJIMULL JALAR. 30 C. W. N. 928 = 

98 I.C. 751 = A.I.E. 1926 Cal. 1112. 

-Where the lower Court has not exercised its juris¬ 
diction illegally or with material irregularity, the High 
Court cannot interfere under S. 115 in spite of the deci¬ 
sion of lower Court being erroneous on a point of law. 
'( Kinkhede , Og. A. /. C.) DadaN KHAN v. NAMDEO. 

96 I.C. 251 = A.I.R. 1926 Nag. 472. 

-An error of law in coming to a decision is no 

around for revision where the decision is come to in 
exercising jurisdiction vested by law. ( Cuming , /.) 

Jogendra Nath Kar v. Subhir Chandra Roy. 

95 I.C. 838 (Cal.). 

- A mere error of law is not necessarily an illega¬ 
lity and is not an exercise by a Court of a jurisdiction 
not vested in it by law so as to entitle the person aggriev¬ 
ed to apply for revision. {Moti Sagar , /.) FIRM 
Gurditta Shah-IIari V. Ram Lal. 91 I.C. 379. 

~The High Court will not ordinarily interfere with 
a finding of fact in revision. Erroneous decision on a 
question of law which the lower appellate Court has 
jurisdiction to try, is no ground for interference in revi¬ 
sion. ( Simpson , A. J. C .) GaJADHAR v . AULAD 

Husain. 90 I.C. 373 (Lah.) = A.I.E. 1926 Oudh 80. 

“ It * s we b settled that where a Court has jurisdic¬ 
tion to determine a question and it has determined that 
•it cannot be said to have acted illegally or with material 
irregularity simply because it has come to an erroneous 
decis on. The High Court will not interfere under 
S. 115, C. P. Code, merely because the lower Court had 
wrongly decided that a suit was barred by limitation or 
that it was barred as res judicata or because the lower 
Court had proceeded upon an erroneous construction of 
the sections of an act, or had misunderstood the effect 
of a document in evidence or had excluded evidence 
which it ought to have admitted. S. 115 applies to 
jurisdiction alone, the irregular exercise of it or the 
illegal assumption of it. The section is not directed 
•against conclusions of law or fact in which the question 
of jurisdiction is not involved. Jurisdiction according 
to the exact conception of it formed by the Roman law¬ 
yers consists in taking cognizance of a case involving 
the determination of some jural relations, in ascertaining 
the essential points of it and in pronouncing upon them. 
An enquiry into whether the jurisdiction exists is not an 
•exercise of jurisdiction over the case itself, but an in¬ 
vestigation of another question altogether, that of 
whether the considerations of cognizance are satisfied. 

11 Bom. 488 -(1887), Foil. {C . C. Ghose , /.) The 
East Indian Ry. Co. v. Kanai Lal. 80 I.C. 205= 

.?. 8W -N. 292 = A. I. R. 1924 Cal. 493. 
The High Court should not interfere in revision 
on the ground that there has been a serious error in 
law in coming to a finding in a matter in which the 
Court had jurisdiction. {Newbould and Panton, //.) 

Rajendra Nath Roy v. Sheikh Abdul. 

_ 68 I. C. 430=A.I.R. 1923 Cal. 280. 

s. 115 Error of law—No ground—Precedents. 


C. P. CODE, (1908), S. 115—Error of law—Omis¬ 
sion to apply law. 

-Where the Subordinate Judge decided a question 

following a decision of the Madras High Court which 
was directly in point, the Patna High Court refused to 
interfere in revision although it would have taken a 
different view on that point. ( Das and Adami, //.) 

Raghunandan Prasad v. Bhagwat Sahay. 

86 I. C. 626 = 6 P. L.T. 504 = 3 P. L.R. 18 = 
1925 P. H. C. C. 43 = A. I. R. 1925 Pat. 372. 
—S. 115—Error of law—No ground—Presentation 
of plaint to proper court. 

-Erroneons decision on a question of Jaw is no 

ground for revision. Decision of the lower appellate 
Court on appeal from an order of trial Court directing 
presentation of the plaint to the proper Court is not 
open to revision though erroneous as it is a question of 
law and it had jurisdiction to try it. ( Simpson , A.J.C.) 

Haidri khanam v. Ahmad Ali. 90 I. C. 430 = 

A.I. R. 1926 Oudh 31. 
—S. 115—Error of law—No ground—Miscellane¬ 
ous. 

-The fact that the Court makes a mistake in law 

is not sufficient to warrant High Court’s interference in 
revision. ( Heald , /.) Ma Kwi v. Ma On May. 

119 I. C. 749 = A. I. R. 1929 Rang. 187. 

-An error of law is no ground whatever for the 

High Court interfering under S. 115. 41 Cal. 323; 

11 Cal. 6 (P.C.); 39 Cal. 473, Foil. {Cuming and Mal- 
lick , //.) Jyotindra Nath v. Soundra Nath. 

46 C.L.J. 182 = 31 C. W. N. 818=103 I. C. 468 = 

A. I. R. 1927 Cal. 928. 

-An error of law in the judgment of a lower 

Court is not a ground of revision. ( Dalip Singh , /.) 

Ram Bilas v. Sheo Nath. 100 I.C. 3 = 

A.I. R. 1927 Lah. 862. 

-The giving of an erroneous decision on a point 

of law is not an irregularity or illegality and so is not a 
ground for revision ; a decision on a question of onus 
cannot be attacked in revision. 102 P.R. 1912, Foil. 

( Martineau . /.) MT. BaRKAT BlBI v. ABDUL AZIZ. 

921. C. 46=26 P. L. R. 783. 

-Gross errors of law are not revisable under 
S. 115, C.P. Code, though they are revisable under S. 25 
Sm. C. C. Act. ( Sulaiman , J.) MATHURA PRASAD 

v. B. B. and C. 1. Railway. 78 I. C. 434 = 

5 L. R. A. Civ. 252 = A.I.R. 1924 All. 691. 

-A mere error of law is no ground for exercising 

the powers of revision. ( Cuming , /.) HaRI CHARAN 

v . Birendra Nath. 70 I.C. 541 = 

35 C. L. J. 327 = A. I R. 1921 Cal. 749. 

-Even if the lower Court had committed an error 

of judgment^ of law the High Court cannot interfere 
under S. 115, C.P. Code. ( Suhrawardy and Ghose , JJ.) 
Gurudas KUNDU CHOWDHURY v. DASARATHI 

Haldar. 65 I. C. 512 (Cal.). 

—S. 115—Error of law—Omission to apply law. 

-Where the order of the lower appellate Court 

overlooks the question of limitation entirely in deciding 
the appeal, the High Court can interfere in revision. 
{Brown, J.) MAUNG SaN V. Ma SHIN. 

A.I.R. 1929 Rang. 304. 

-Order of dismissal of an application to set aside 

an award on the ground that it was barred by limitation 
without any reference to the proper article applicable or 
the wording of it, is liable to be set aside in revision. 
{Srinivasa Aiyangar , /.) SANJIVAPPA v. VENKATA- 
narappa. 100 I.C. 634 = A.I.R. 1927 Mad. 436 = 

52 M. L. J. 357. 

-Where the lower Court fails to decide the pleas 

of jurisdiction and limitation raised by defendant in his 
written statement, revision lies, {Campbell, J.) THA 
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C. P. CODE. (1908), S. 115—Error of law—Omis¬ 
sion to apply law. 

kak Das v. Firm BholaShah Duni Chand. 

95 I.C. 4 (Lab.). 

-Where the lower Court dismissed the application 

on the ground that the claim was barred by limitation 
overlooking the provisions of S. 6 (1) of the Limitation 
Act, revision was allowed. (Das, /.) Ma SHEWE U. 
v. Ma Shin. 92 I. C. 775 = 4 Bur. L. J. 146 = 

A.I.R 1926 Rang. 381. 

-The omission by a lower Court to consider the 

effect of a prior decision is a good ground for revision. 
(Young, /.) MAUNG LEE GALE V. PROHTADO 

BaKICK AN. 84 I. C. 199 = 3 Bur. L. J. 127 = 

A. I. R. 1925 Rang. 37. 

-Where there is nothing in the judgment of the 

Lower Court to indicate that it considered at all the 
point as to limitation in setting aside an ex-parte decree, 
High Court will interfere in revision. ( Das and Duck- 

mil ', //.) Mode Narain Singh v. Bikram Singh. 

84 I. C. 1028 = 4 P. L. T. 545 = 
A. I. R. 1924 Pat. 36. 

-Where a Court has applied its mind to the law 

and decides wrongly,then there is no ground for revision; 
but where it disregards some provision of law, and has 
not applied its mind to that provision, then there is 
ground for revision. (Young, /.) RaSU v. KATTARA. 

82 I. C. 658 = 2 Rang. 202 = 
A. I. R. 1924 Rang. 349. 

—S. 115—Error of Law—Purchase by decree- 
holder’s pleader. 

-A purchaser by the decree-holder’s pleader for 

himself may be attacked on principle and may be, in 
certain cases avoided, but it is not an error of law’ or 
jurisdiction if the Court does not avoid it. 15 Mad. 389, 
Ref. (Wallace, /.) RAMIAH THEVAN v. ATHMA- 
NATHA AYYAR. 117 I. C. 727 = 

A. I. R. 1929 Mad. 624. 
—S. 115—High Court—Bombay High Court. 

- Bombay Regulation 11 of 1827, S. 5. 


It is competent under Bombay Rugulation II of 1827 
to the Bombay High Court to call for the proceedings 
of any subordinate Civil Court, and to issue such orders 
thereon as the case may require, although the same is 
repealed by Act XII of 1873, by virtue of Ss. 106 and 
130 of Government of India Act, 1915 ; but such a 
power should be exercised only in very exceptional 
cases. 40 Bom. 86 and A. I. R. 1924 Bom. 65, Foil. 
(Marten, C. J. and Blackwell, J.) BOMBAY STEAM 

Navigation Co., Ltd. v. Vasudf.s Rao Baburas 
Kawat. 106 I. C. 470=52 Bom. 37 = 

29 Bom. L. R. 1551 = A. I. R. 1928 Bom. 5. 

—S. 115—High Court—Discretion. 

- Sufficiency of ezidence. 

In a suit for damages against railway company for 
consignment lost in transit, the High Court has discre¬ 
tion to interfere in revision and determine whether 
the evidence on which trial Judge has decided the case 
could be said to be reasonably sufficient to justify him 
in drawing the inference required by a “ risk note” and 
so fix liability on railway company. (Kemp, Ag. C. J. 
and Murphy, J.) B. B. & C. I. Ry. v. RaJNAGAR 
Spinning Co. 31 Bom. L. R. 1426 = 54 Bom. 105 = 

A. I. R. 1930 Bom. 129. 

-Where no substantial injury has been done, the 

High Court is not justified in using its discretionary 
powers either in appeal or revision to subvert the deci¬ 
sion of the lower Court. (Shadi Lai, C. J. and John¬ 
stone, j.) Fauja Singh v. Lal Singh. 

120 I. C. 174 (Lah.). 

-Under the provisions of S. 115 the interference 

by the High Court is discretionary, The power is one 


C. P. CODE, (1908), S. 115—High Court—Interlo¬ 
cutory orders. 

of superintendence by the High Court. Under no cir¬ 
cumstances of want or w’rong assumption of jurisdiction, 
or of illegality, or irregularity is the Court bound to 
interfere even though the decision which is sought to be 
revised may be in conflict with any principle of law. The 
Court’s interference will be influenced by the justice of 
the case and not by any mere irregularity, want of juris¬ 
diction or wrong pronouncement on a point of law by a 
subordinate Court. (6 C. L. R. 234 ; 20 B. 630 ; 24 
Cal 133 ; 9 Bom. 97 ; 21 All. 152, Foil.) (Dalai, J. C. 

and Simpson, A . /. C .) MAQBUL HUSAIN ESTATE 

OF SHAITO-UZ-ZaMAN. 89 I. C. 225 = 

12 O. L. J. 626= 2 O. W. N. 543 = 

A.I.R. 1926 Oudh 28. 

—S. 115—High Court—Election dispute. 

-In a suit in an election dispute, High Court can¬ 
not interfere in revision with the lower Court’s order on 
grounds which involve nothing more nor less than 
appreciation of evidence, and decide for itself on the 
question of fact whether the votes were valid or not 
valid. The High Court has to confine itself to the 
question of jurisdiction only. (1927) M. W. N.^842 ; 
A. I. R. 1926 Mad. 3l9 ; A. I. R. 1925 Mad. 12C7 ; A. 
I. R. 1928 Mad. 199 and A. I. R. 1925 Mad. 1207, Rel. 

on. (Curgenven, J.) APPU PlLLAI V . NATARAJA 

Pillai. A. I. R. 1930 Mad. 225 (2). 

—S. 115—High Court— Enquiry by. 

-The Pligh Court is not confined to any enquiry 

as to the jurisdiction exercised by the lower Appellate 
Court alone. But it has got power to enquire whether 
the Court of first instance has failed to exercise its ju¬ 
risdiction or not. (Dalai, J. C.) ABDULLAH v. 

Mahammad Nazir. 801. C. 694 = 

A. I. R. 1925 Oudh 163. 

- S. 115—High Court—Error of fact and law. 

-The correctness or error in a decision on a ques¬ 
tion of fact and law committed by the subordinate 
Courts will not give jurisdiction to the High Court to 
interfere under its revisional powers. (Mookerji and 
Boys , //.) lAGMOHUN SlNGH v. RAM KHILAWAN 
DUB. 1929 A. L. J. 961 = 1191. C. 859 = 

A.I.R. 1929 All. 683. 


—S. 115—High Court—Ex parte decree. 

-Where, on the date of hearing, the defendant was 

absent and the pleader reported no instructions in the 
suit and a decree was passed ; 

Held, that the party must be deemed as absent, as 
the pleader ceased to act on his original vakalat and 
the decree, though on the merits, is nevertheless an ex- 
parte decree and^High Court cannot interfere in revision; 

41 Mad. 286 and A. I. R. 1925 Mad. 21 (F. B.), Fell.; 
A. I. R. 1927 Mad. 109, Dist. ( Wallace , /.) FIRM 
OF R. B. PODDAR V. THATHA CHARIAR. 

1927 M. W.N. 897 = 107 I. C. 815 = 

A. I. R. 1928 Mad. 234. 


■Patna—High Court . 


Where the High Court has sent for the record of a 
case and the case is before it for order, it would not be 
exercising a wise discretion if the High Court did not 
dispose of the matter, the question of discretion being 
merely concerned with the stage at which the matter 
should be determined. The Patna High Court has= 
adopted the established practice of the Calcutta High 
Court of interfering with Interlocutory orders in revi¬ 
sion. (Chapman and Atkinson, J J?) NAURATAN LAL 
WELFORD JOSEPH STEPHENSON. 

1922 P. H. C. C. 79 = A. I. R. 1922Pat. 359. 
—S. 115—High Court—Interlocutory orders. 

-In matters of amendments and Court-fees and 

I such like, interference by the High Court would gene- 
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C.P. CODE, (1908), S. 115—High Court—Inter- 
locutory orders. 

rally save the parties considerable expense and the 
Courts considerable loss of time, and it is desirable that 
the High Court should interfere in proper cases. 

( Krishnan, /.) SOBHANADRI APPA 1<A0 v. VEN- 
KATARAMAYVA. 38 M. L. T. 33 = 

98 I. C. 458 = A. I. R. 1927 Mad. 212. 

—S. 115—High Court—Jurisdiction. 

- Disposal of case pending /elision. 

Pending a revision petition in the High Court 
filed against the order of the Lower Court rejecting a 
pauper application and demanding court-fees, the 
Lower Court dismissed the case for want of prosecution 
and for non-payment of court-fees. It was urged that 
in face of that order, the High Court had no longer any 
jurisdiction to decide the revision on its merits. 

Held, that the lower Court’s order, did not operate 
to deprive High Court of its jurisdiction to dispose of 
the petition of revision on its merits, as it was neither a 
judgment nor a decree, nor a decision within the mean- | 
ingof O. 17, R. 3, C. P. Code. It was also not an 
order of rejection of the plaint, because it did not con¬ 
form to the requirements of O. 7, R. 11 (». ( Kinkhede , 
A. J. C.) KISAN 7-. MANJAI. 10 N. L. J. 177 = 

105 I. C. 30 = A. I. R. 1928 Nag. 24. 
—S. 115—High Court—Powers of. ' 

- Charitable and Religious Endowments Act (XIV 1 

of 1920), 5. 12. 

The acts of a District Judge under Act XIV of 1920 
are open to correction by the High Court under its revi- 
sional jurisdiction exercisable under S. 115, C. P. Code. 
{Milkerji ana Young , //.) MOHAMMAD ABDUL 

Wahid Khan v. Radha Kishun. 

1929 A. L. J. 911 = 121 I. C. 267=51 All. 957 = 

A. I. R. 1929 All. 581. 

-High Court cannot in revision correct an error 

of judgment. {Makerji and Young , //.) MOHAM¬ 
MAD Abdul Wahid Khan v. Radha Kishun. 

1929 A. L. J. 911 = 1211. C. 267 = 51 All. 957 = 

A. I. R. 1929 All. 581. 

- El ecti o/i. 

High Court has jurisdiction to revise an order passed 
in connexion with an election petition under the Muni¬ 
cipal Election Rules; A. I. R. 1927 Mad. 935 Rel. on. 
{Jackson, A. J. C.) GOKAL PRASAD v. GOVINDRAO 

Subhedar. 12 N. L. J. 82=1191. C. 682 = 

A. I. .R. 1929 Nag. 282. 

- El ecti on. 

In cases of gross miscarriage of justice, the High 
Court, as the Court of supervision, would have power 
to revise the lower Court’s order on an election petition. 
Though the statutory tribunal to give a final decision 
with regard to the election may be the lower Court, still 
if the High Court should find on revision that, by 
reason of any misdirection of itself or misconstruction 
of any important provision of law or rule, the decision 
of the lower Court has been a decision on a basis differ¬ 
ent from that contemplated by the statutory provi¬ 
sions, then the High Court would, apart altogether 
from any question of jurisdiction or material irregu¬ 
larity affecting it, have the power to revise the order. 
{Srinivasa Aiyangar, /.) CHELLASWAMI KONAR v. 
K. SANGAMA NAYAKAR. 103 I. C. 821 = 

A. I. R. 1927 Mad. 935. 
——-High Court cannot direct in its revisional juris¬ 
diction that an application under O. 9 should be treated 
as an application for review under O. 47 . ( Rankin , 
/.) SAFITANNESSA v. MEGH Lal. 

43 C. L. J. 285 = 94 I. C. 172 = 

A. I.R. 1926 Cal. 735. 
Madras Estates Land Act , S. 42. 
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j c. P. CODE, (1903), S. 115- High Court—Powers 
of. 

The Revenue Divisional Officer refused to enhance 
the rent in an application made under S. 42of the 
| Madras Estates Land Act. An appeal was preterred to 
the Collector and the same was dismissed. A revision 
petition was filed to the Board of Revenue and another 
revision petition to the High Court. The Board of 
Revenue held that it had no power to revise the order 
of the Collector. 

Held, that the High Court had power to interfere in 
revision. 

Held also, that the Board of Revenue had power to 
revise the order of a revenue officer if he happens to be 
the Dt. Collector himself. Where the Dt. Collector 
himself acts as appellate authority he cannot revise his 
own order and there is nothing in the Code to say that 
the Board cannot interfere. {Kumaraswami Sastry, 

J.) Gopala Mannadiar v. Palani Goundan. 

96 I. c. 768 = 1925 M. W. N. 489. 

- Postponing trial. 

If the effect of an order of the trial Court indefinitely 
postponing the trial of an issue of fact is an almost 
certain loss of material testimony to plaintiff as well as 
defendant the High Court will interfere in the exercise 
of its powers of superintendence though S. 115 of the 
Code may not apply. {Mullick and Ross, JJ.) BHIM- 
NATH MlSRA v. JAGARNATH PRASAD. 

7 P. L. T. 82=89 I. C. 814 = 1925 P. H. C C.294 = 

A. I. R. 1925 Pat. 674. 

- —Order—Novel form of. 

Where a subordinate Court has an express jurisdic¬ 
tion to pass an appealable order but has gone out of its 
way to invent a novel form of procedure, and conse¬ 
quently makes an order for which no appeal is provided 
in the Code, the High Court will be ready to consider 
whether this course is really necessary and will not hold 
itself precluded from setting aside the order by taking 
a strict view of the provisions of S. 115. {Dalai and 
Simpson, A. J. Cs .) BHAGWAN BAKHSH SlNGH v. 
SURENDRA BIKRAM SlNGH. 10 O. L. J. 209 = 

74 I. C. 335 = A. I. R. 1924 Oudh 11. 

- T ransfer. 

Where a case is transferred, the High Court in revi¬ 
sion has authority to re-transfer it to the original Court 
without requiring the formality of having the plaint 
filed in the Court to which the case is transferred as a 
preliminary to the application for re-transfer. {Piggott 
and Walsh, //.) NAND RAM SAHU v. MT. HlRA 
DEI. 21 A. L. J. 86 = 73 I. C. 495 = 

4 L. R. A. Civ. 311 = A. I. R. 1923 All. 249. 

- Hearing refused. 

Whenever the High Court is of opinion that the 
Court below has refused to hear a party on the merits 
without just grounds, it is entitled to interfere. 
{Macleod, C , /. and Kanga, J.) BACHUBHAI JHIVAD 
v. IBRAHIM ISAK MOTIWALA. 24 Bom. L. R. 744 = 

69 I.C. 169 = 47 Bom. 11 = A. I. R. 1922 Bom. 207. 

- Causes of action. 

The High Court can reverse an order directing the 
plaintiff to elect whether he will proceed with one or the 
other of the two causes of action joined in his plaint. 5 
L. W. 207, Foil. {Oldfield and Venkatasubba Rao, J J.) 
Arunachalam Chettiar v. Arunachellam. 

16 M. L. W. 175 = 69 I. C. 966 = 
1922 M. W. N. 453 = A. I. R. 1922 Mad. 436 = 

43 M. L. J. 218. 

- Conflicting orders. 

Where the Small Cause Judge returned a plaint 
which had been first presented to, and returned by the 
Munsif to be presented before the former, and the 
Munsif adhered to his previous order. 
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of. 


Held, The High Court is entitled to make such an 
order as would enable the plaintiff to have his action 
tried. (A* oss, J.) KAZAUR RAHMAN V. ATHAR 
HUSSAIN. 2 P. L. T. 739 = 64 I. C. 496 = 

A. I. R. 1922 Pat. 368. 

—S 115—High Court—Question of fact. 

The question, whether a party’s pleader was authoriz¬ 
ed to make the statement, that his client would abide 
by the decision of the High Court in another suit, is 
one ol fact, which it is not competent for High Court to 
interfere with in revision. {Walsh, /.) VENKATA- 
RAYUDU V. SURYA I<AO. 120 I. C. 742 = 

A. I. R. 1929 Mad. 416. 


—S. 115—High Court—Rangoon High Court. 

-The power of revision of the Rangoon Court in 

respect of the Small Cause Court is given by S. 25 of 
Burma Act VII of 1920 which is not limited to the three 
grounds specified in S. 115, C.P. Code. ( Rutledge, C.J. 
and Mating Da, J.) SAKEENA BlBI v. C. STEPHENS. 

4 Rang. 221 = 97 I. C. 1025 = 
A. I. R. 1926 Rang. 205. 

—S. 115—High Court—Rateable distribution. 

-The High Court will not interfere in revision 

with orders disallowing or allowing claims to rateable 
distribution except in very exceptional circumstances. 
(Chtzns, J.) Bhagat Ram Kalyan Das v. Man- 
gat Ram Shibbu Ram. 60 I. C. 371 (Lah.). 

—S. 115—High Court—Refusal to interfere. 

-Where a suit of Small Cause nature was tried on 

the ordinary side, the High Court refused to interfere 
in revision : A. 1. R. 1924 Nag. 17, Foil. ( Findlay , 
J. C.) RAJARAM MUKUND. 

100 I. C. 27 = A. I. R. 1927 Nag. 164. 
—S. 115—High Court—Restoration of suit. 

-The High Court has Jurisdiction to revise an 

order of the Lower Court restoring a suit dismissed for 
default. ( Mukerji and Niamatnllah, JJ.) FaQIR 

Chand Harkishun Das. 

117 I. C. 111 = 51 All. 908 = A.I.R. 1929 All. 599. 


—S. 115 -High Court-Retrial. 

-No appeal lies from an order of District Judge 

refusing to remove a trustee of a temple on an applica¬ 
tion of the worshippers under a scheme framed under 
S. 92 on the ground of various acts of misconduct and 
breach of trust, but the High Court can in revision 
direct fresh disposal of the application. (Wallace and 
Madhavan Nair , //.) S. LOGASIGAMANI MUDALIAR 

V. L. R. K. Theagaraya Chetti. 

99 I. C. 425 = A. I. R. 1927 Mad. 427. 

-Where the lower Court’s order had left the 

matter in a muddle so much so that both the parties 
believed the matter to be pending, the case was sent 
back to the lower Court. ( Walsh and Ryves , JJ.) 

Gaya Prasad v. Firm Mathu Lal Budha Lal. 

5 L. R. A. Civ. 319 = 78 I. C.1050 = 

A. I.R. 1925 All. 202. 

—S. 115—High Court—Revenue proceedings. 

- Agra Tenancy Act , Ss. 167 and 177, per Boys,J. 

There is nothing in S. 167 precluding the hearing 
by the High Court under S. 115 of the C. P. Code, of a 
revision of an order passed by a District Judge under 
S. 177 of the Tenancy Act ; and it is reasonable that 
the High Court should have such power, and to hold 
that it has such power is in accord with S. 193 of the 
Tenancy Act. ( Sulaiman and Boys , //.) KEHRI 

Singh v. Thirpal. 92 I. C. 282 = 48 All. 104 = 

23 A. L. J. 965 = A. I. R. 1926 All. 113. 

-—The Pligh Court has no power to interfere in 

revision under S. 115 of the C. P. Code, or otherwise, 
with any order that has been passed originally or in 


C. P. CODE, (1908), S. 115 —High Court—Substan¬ 
tial justice. 


appeal by a revenue Court or by a District Judge in 
reference to questions decided under the provisions of 
the Agra Tenancy Act, No. 2 of 1901. 42 All. 83, Foil. 
( Stuart , /.) MANOHAR v. MaNGAL DAS. 
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- —Oudh Rent Act , S. 119. 

The plaintiffs filed certain suits for rent which were 
heard by an Assistant Collector of the second class. On 
appeal his decrees were confirmed by the Collector. 
There were further appeals to the District Judge, w’hich 
were unsuccessful. The defendant then applied in revi¬ 
sion under S. 115, C. P. Code for the discharge of the 
decree passed by the District Judge. 

//eld , that an application for revision to the High 
Court in these circumstances is not maintainable. 
(Kanhaiya Lal, /. C.) KALI BAKHSH SlNGH *. 
BHAGWANDAS. 72 I. C. 1023 — 10 O. L. J. 191- 

5 L. R. Oudh 17 = A. I. R. 1924 Oudh 16. 

- Agra Tenancy Act , (1901), S , 58 {b). 

The plaintiff brought a suit in the Revenue Court 
under S. 58 (b) of the Agra Tenancy Act. The Trial 
1 Court dismissed the suit holding that it was not main¬ 
tainable in the Revenue Court. The plaintiff appealed 
to the District Judge and he reversed the decree of the 
Assistant Collector and remanded the case for trial of 
the remaining issues. Defendants applied for revision 
of the order of remand. Held , that no revision lay to 
the High Court. 41 All. 28, Foil. 42 All. 83 and 14 A. 
L. J. 281, Dist. {Ryves, J.) SAQ1B HUSAIN 
Nand KlSHORE. 631 C. 891 = 19 A L. J. 596 = 

A I.R. 1921 All. 236. 


—S. 115—High Court—Sale—Setting aside of. 

The High Court can interfere in revision if an appli¬ 
cation under O. 21, R. 89 has been wrongly admitted 
on the ground that it w’as not made by a person inter¬ 
ested to apply. 44 M. 554 (F.B.), App. {Odgers, J.) 
SUBBA REDDI V. VASIREDDI JAYARAMAYYA. 

76 I. C. 853 = 17 M. L. W. 680 = 
A. I. R. 1923 Mad. 659. 


—S. 115—High Court—Substantial justice. 

-Restoration of suit as a matter of grace after 

finding that there was no sufficient cause is wrong. 
High Court in revision found that there was sufficient 
cause and allowed restoration to prevent defeating of 
justice. {Ramesam and Venkatasnbba Rao, JJ.) VEN- 

katarayudu v. Rama Krishnayya. 1231.C 337 = 

31 M. L. W. 30 = 1930 M. W. N. 50 = 
A. I. R. 1930 Mad. 268 = 58 M. L. J. 137. 

-Where the lower Court acts in a way which amo¬ 
unts to a denial of justice, High Court can interfere in 
revision. {Das, J.) MaUNG PO DIN v . MAUNG Tha 
Saing. a. I. R. 1930 Rang. 142. 

-Where substantial justice is done the High 

Court will not interfere in the exercise of its revisional 
jurisdiction even if it is of opinion that the procedure 
adopted by the lower Courts is wrong. {Greaves and 
Graham, J J.) BHAGABAN CHANDRA v. AMIN ALI. 

86 I. C. 756 = A. I. R. 1926 Cal. 245. 

-A Court is not bound to interfere under S. 115 

except in aid of justice. 

Where the lower Court acceded to plaintiff’s prayer 
under S. 151 to set aside a decree, 

Held, that though the Court had no jurisdiction 
under the section to set aside its own decree, yet as 
plaintiff would have succeeded had he applied under O. 
47, R. 1 instead of under S. 151, High Court should not 
interfere. {Das ami Ross, JJ.) RAMESWAR MaHTON 

v. Lala dwarka Prasad. 84 I. C. 320 = 

3 Pat. 778 = 6 P. L. T. 309 = 
A. L R. 1925 Pat. 36. 
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C. P. CODE, (1908), S. 115—High Court-Substan¬ 
tial justice. 

-Where substantial justice has been done the fact 

that the lower Court misapprehended the appropriate 
rule does not necessitate the exercise of the High Court’s 
revisional power. ( Jackson , /.) KRISHNAMACHA- 
RULU v. VENKATASUBBIAH. 24 M. L. W. 443 = 

1926 M. W. N. 713 = 
97 I. C 795 = A. I. R. 1926 Mad. 1059. 

-Where substantial justice has been done to the 

parties and the applicant for revision has not been 
prejudiced in any way, no revision will be allowed 
though the lower Court has not followed the correct 
procedure. (Su/ir awardy and Duval , //.) AZAM 

Khan v. Umedali Moral. 

85 I. C. 750 = A. I. R. 1925 Cal. 1223. 

-The High Court should not exercise its power of 

revision except in aid of justice. ( Das , /.) SHEIKH 

Hamidur Rahman v. Shahanand Das. 

80 I. C. 575 = A. I. R. 1925 Pat. 153. 

-A just decision, though purporting to be under a 

wrong section, will not be revised, if a right section 
justifies the decision. ( Spencer and Devadoss , //.) 

(John Joseph) Brito v. Mrs. S. S. Brito. 

75 I. C. 888 = 19 M. L. W. 532 = 
A. I. R. 1924 Mad. 586. 
—S. 115—High Court—Suo Motu. 

-Though, as a matter of practice, the High Court 

exercises revisional jurisdiction only on the application 
of the parties the jurisdiction itself is not confined to 
such cases. ( Wallace and Srinivasa Aiyangar , JJ,) 

Muthu Chettiar v. Narayanan. 

51 Mad. 672=28 M. L. W. 297 = 110 I. C. 63 = 
A. I. R. 1928 Mad. 528 = 55 M. L. J, 274. 

-Under S. 115 of the C. P. Code, the High Court 

has power to act suo motu , and there is no limitation for 
exercise of its power to set aside orders without jurisdic¬ 
tion passed by lower Courts. ( Jwala Prasad and Ross , 

//.) Ram Prasad Rai v. Mahesh Kant Chaud- 
hary. 65 I. C. 122 = 1 Pat. 232=3 Pat. L. T. 445 = 

A. I. R. 1922 Pat. 525. 
—S. 115—Illegality—Absence of evidence. 

-Where a Court correctly states the law but ap¬ 
plies it by assuming the existence of facts which it is 
necessary to prove and of which there is no proof and 
in so doing states that there is evidence on the record 
while in fact there is no evidence on the record the Court 
acts illegally. ( Saunders , J. C .) Ma Kyaw v. MAUNG 

Sheivgo. 63 I. c. 838 = 4 U. B. R. 16 = 

A. I. R. 1921 U. B. 27 

• 

—S. 115—Illegality—Absence of injustice. 

-Revision under S. 115 should not be allowed in 

the absence of injustice or hardship though the order of 
the lower Court may be illegal. ( Halifax, A. /. C.) 
Ramji PATIL v. KARKAJI. 78 I. 0. 746 = 

A. I. R. 1924 Nag. 293. 
—S. 115—Illegality—Admission of evidence. 

-Where a document was admissible under S. 92 

Prov. 4, Evidence Act but the lower Court held that it 
was inadmissible, 

Held . that it was wrong to say that in giving such 
decision the Judge acted “ illegally ” so as to justify 
interference in revision. 26 C. W. N. 50 (P.C.), Foil. 
{Carr, J.) MG. NYAN v. Mg SHWE Nl. 83 I. C. 334 = 

2 Bur. L. J. 275=A. I. R. 1924 Rang. 212. 
—S. 115—Illegality—Application of law. 

-'Where the lower Court distinctly stated that the 

Transfer of Property Act was not in force in the Punjab 
but it proceeded to apply the principles of Ss. 130 and 
131, T. P. Act, to the case as other principles had been 
followed in the Punjab : 

Held , that in doing so it did not act illegally or with 


C. P. CODE, (1908), S. 115—Illegality—Income tax 
proceedings. 

material irregularity in the exercise of its jurisdiction. 

11 Cal. 6 (P. C.); 25 Bom. 337 ; and A. I. R. 1915 P. 
C. 99, Rel. on. ^ Addison and Coldstream , JJ.) SANT 
Singh v. Mubarak Singh. 1061. C. 901 = 

9 Lab. 308 = 10 L. L. J. 51 = 29 P. L. R. 42 = 

A. I. R. 1928 Lah. 140. 

-Lower Court considering question of law and 

following authority does not act with illegality or mate¬ 
rial irregularity. ( Jacksoti and T hiruvenkatachariar , 

//.) Mohamadalli Saheb v. Abdul Khadir 
Saib. 32 M. L. W. 347 = 

59 M. L. J. 351. 

—S. 115—Illegality—Commissioner’s fee. 

-A Court has jurisdiction to fix the fee of a Com¬ 
missioner and even if it fixes it too high it cannot 
be said to act illegally or with material irregularity. 

(Daniels and Wazir Hasan , A. J. Cs.) GlRDHARI 

Gopal v. Pandit Lachmi Narain. 76 I. C. 503 = 

A. I. R. 1924 Oudb 348. 
—S. 115—Illegality—Contravention of law. 

--The contravention of an express provision of Jaw 

is not merely an erroneus decision but it is an illegality 
within the meaning of S. 115. (Rasa, J.) DURGA 
Prasad v. Chandika Prasad. 1181, c. 805 = 

A. I. R. 1930 Oudh 9. 
—S. 115—Illegality—Decision on point not raised. 

-The decision of the District Judge on a point of 

fact which was never raised in the pleadings or at all 
in the trial Court by either side amounts to an illegal 
and irregular method of arriving at a conclusion and 
can beset aside in revision. 2 L. B. R. 333, Rel. on. 
(Brown, J.) MAUNG Pa v. ABDUL GaNI. 

98 I. C. 1029 = 4 Rang 202 = 
A. I. R. 1926 Rang. 214. 
—S. 115—Illegality—Dismissal of appeal. 

-A pleader’s unpreparedness to argue affords no 

ground for the Court to ignore his presence and proceed 
to dismiss the appeal as if there was no appearance ; 
he is bound to proceed to decide on merits but a revi¬ 
sion can lie on the ground that, in dismissing an appeal, 
the Court clearly acts illegally and with material irre¬ 
gularity. 17 C. P. L. R. 1, Foil. (Kinkhede, A. J. C.) 
GaNF.SH PRASAD V. BHANGILAL. 83 I. C. 257 = 

A. I. R. 1925 Nag. 236. 

—S. 115—Illegality—Dismissal on wrong ground. 

-Dismissal of suit for damages for breach of con¬ 
tract on the preliminary ground that plaintiff being 
benamidar is not entitled to sue is revisable as the Court 
has acted illegally in the exercise of jurisdiction. (Abdul 
Raoof , J.) BALMUKAND v. SHANKAR DaS. 

76 I. C. 125 = A. I. R. 1925 Lah. 68. 

—S. 115—Illegality—Evidence. 

- O mis si cm to consider . 

Where the Court has not considered the evidence in 
the case but has based his decision on personal inspec¬ 
tion, the proceedings are illegal and materially irregular, 
and are therefore revisable. (Rutledge, C.J. and Mating 

Ba , /.) Sakeena Bibi v. C. Stephens. 

97 I. C. 1025 = 4 Rang. 221 = 

A. I. R. 1926 Rang. 205. 

—S. 115—Illegality—Income-tax proceedings. 

- Income-tax Act (XI of 1922), S. 66 . 

The Commissioner has no power under the law to 
refuse to pass any order on an application to state 
a case or to delegate his authority to any Subordinate 
Officer. The refusal by the Commissioner to state the 
case, whatever may be the grounds for his refusal, is 
tantamount to a refusal on the ground that there is n° 
question of law involved and the High Court, if it is 
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c. P. CODE, (1908), S. 115 -Illegality—Income-tax 
proceedings. 

not satisfied of the correctness of the Commissioner’s 
decision has power to require the Commissioner to state 
the case and to make a reference to the High Court. 

(Moti Sagar, J .) Firm Gokal Chand v. 'Ihe 

Collector, Income-tax. 76 I. C. 139- 

A. I. R. 1924 Lah. 662. 

—S. 115-Illegality—Meaning of. 

--Acting illegally does not merely imply the com¬ 
mitting of an error of procedure such as acting with 
material irregularity does. The legislature has advised¬ 
ly left that part of the clause in an indefinite language 
so as to empower the High Courts to interfere and cor¬ 
rect gross and probable errors of Subordinate Courts. 
( IValmsley and Mookcrjee , //.) JUGUNNESSA BlBl 

v. Satish Chandra Bhattacharya. 

78 I. C. 958 = 83 I. C. 438 = 51 Cal. 690 = 
28 C. W. N. 559 = 39 C. L. J. 434 = 

A. I. R. 1924 Cal. 633. 
—S. 115—Illegality—Merits not gone into. 

■Me* iti of the case not gone into—Interference by 


the High Court in revision. 

Where a judge has decided a case without going into 
the merits but on a question which is not warranted by 
the law, he must be deemed to have acted illegally in 
the exercise of his jurisdiction and consequently the 
High Court can interfere in revision. ( B . B. Ghosc , /.) 
Kedar Hijra r/. Asutosh Roy. 99 I. C. 946 = 

44 C. L. J. 665. 

—S. 115—Illegality—Non-appearance of witness. 

-An order under O. 16,R. 10 or R. 12 of the Code 

is not appealable but if it is illegal, it is open to revision 
by the High Court under S. 115 of the Code. (Sesha- 
giri Iyer , /.) RENGASAMI REDDI v. KONDA REDDI. 

611. C. 967 = 29 M. L. T. 95. 

—S. 115 —Illegality—Order for Security. 

-In making in order for pauper appellants to furnish 

security for costs, the District Court acts illegally as 
O. 41, R. 10, of the C. P. Code, does not apply to pauper 
appeals. (Chevis and Campbell , J J I) NAZIM v. 
ABDUL HaMID. 67 I. C 256 = 3 Lah. 30 = 

68 P. L. R. 1922 = A. I. R. 1922 Lah. 87. 
—S. 115—Illegality—Precedents. 

-If following a decision of High Court the Court 

arrived at a result which is an illegal action or an action 
which may be described as material irregularity, High 
Court will certainly have jurisdiction to interfere under 
the express language of S. 115 (r) although the result 
may have been arrived at in a way entirely unexception¬ 
able ; 21 A. L. J. 315, Not Foil. (Mnkerji and 

Niamatullah , //.) DIP CHAND SHED PRASAD. 

119 1. C. 103=1929 A. L. J. 769 = 51 All. 910 = 

A. I. R. 1929 All. 593. 1 

-Merely because the view taken by the lower Court 

is based on one set of authorities rather than the view- 
taken by the other it is impossible to say that it thereby 
acted illegally or irregularly and the High Court will not 
interfere with it in revision; 11 Cal. 6, (P.C.) and A.I.R. 
1917 P.C. 71 (P. C.) Rel.on. {Baker, J.) KRISHNA 
PARSHERAM v. BHAU PIRAJI. 116 I. C. 249 = 

31 Bom. L. R. 331 = A. I. R. 1929 Bom. 198. 

—S. 115—Illegality—Reversal. 

•The reversing of decision of the Court of first 


instance by appellate Court, without assigning any reason 
whatsoever for such reversal amounts to acting illegally 
in the exercise of jurisdiction within S. 115. ( Cuming \ 

and Mnkerji, J J.) JOGESHCHANDRA v. RAMANI : 
Kanta. 91 1. C. 839 = A. I. R. 1926 Cal. 530. 1 

—S. 115—Illegality—Transfer without notice. 

-Order of a District Judge transferring a pending 


C. P. CODE, (1908), S. 115 —Interlocutory order— 

Award. 

suit from one Court to another at the instance of one 
party without notice to the other is liable to be interfer¬ 
ed with in revision, the learned Judge having acted 
illegally or with material irregularity in the exercise of 

his jurisdiction. 18 A. L. J. 351, Foil.; 6 All. 233, Diss.; 

43 All. 564 (F. B.), Dist.; A.I.R. 1924 P. C. 198 (P.C.), 

Ref. {Mnkerji and Boys , JJ.) DE MELLO v. NEW 

Victoria Mills Co., Ltd. 23 A. L. J. 948 = 

6 L. R. A. Civ. 555 = 90 I. C. 287 = 

A. I. R. 1926 All. 17. 

—S. 115—Illegality—What amounts to. 

-Where the lower Court has applied its mind to 

the case and duly considered the facts and the law appli¬ 
cable. then although its decision may be erroneous, the 
error cannot be corrected on revision, but if the lower 
Court has failed to take into account some proposition 
of law or some material fact in evidence, it has acted 
illegally and its decision may be reversed ; 2 L. B. R. 
333, Foil. {Otter, /.) FRUT CHONG v. MaUNG PO 
Cho. 7 Rang. 339 = 120 I. C. 899 = 

A. I. R. 1929 Rang. 145. 

-S. 115—Illegality—What is. 

What is illegal act or one which is materially irregular 
must be decided on the merits of each case. Where a 
Court correctly states the law but applies it by assuming 
the existence of facts which it is necessary to prove and 
of which there is no proof and in so doing states that 
there is evidence on the record while in fact there is no 
evidence on the record, the Court acts illegally. ( Saun¬ 
ders , /. C.) Ma Kyaw 77. Maung Shein Go. 

63 I.C. 838 = 4 U. B. R. 16 = 

A. I. R. 1921 U.B. 27. 

—S. 115—Interlocutory order—Accounts. 

-Where the parties have a right of appeal from the 

ultimate decision after the accounts are taken the High 
Court should not interfere in revision or superintendence, 
unless it were proved to its satisfaction that the Judge 
had given improper directions in his interlocutory order 
as to the mode of taking accounts to the commissioner 
which unless varied or set aside would result in irrepar¬ 
able loss to the parties. {Dawson Miller , C . J . and 

Mu!lick, /.) Harihar Prasad Singh v. Kesho 
Prasad Singh. 3 Pat. L. T. 638 = 

A.I. R. 1922 Pat. 598. 

—S. 115—Interlocutory order—Adjournment. 

Where the only interlocutory order passed is to 
adjourn the matter to give the defendant time to reply, 
even if the order was inexpedient, the Court cannot 
interfere. (40 M. 793 and 44 B. 619, Foll.J Obiter : It 
appears to be a sound rule that such applications should 
not lie. because if the conduct of pending case is to be 
taken out of the hands of the trying Court at every step by 
applications for revision no original suit would ever come 
to an end and the trying Judge would be deprived of all 
discretion. The result would be disastrous to the 
administration of justice. {Baker, J. C.) RAJABAI v. 

JaGannath. 78 I. C. 969 = 

7N. L. J. 183 = A. I. R. 1924 Nag. 417. 
—S. 115—Interlocutory order—Amendment. 

-Orders refusing amendment of plaint or refusing 

permission to withdraw suit on the ground that it is 
defective in form, being interlocutory orders, are not 
open to revision; A. I. R. 1924 I.ah. 425, Rel. on. 
{Bhide, /.) GOT MAL v . M. R. Ramchandra AND 
CO., Ltd. 122 I.C. 105 = 31 P. L. R. 466 = 

A. I. R. 1930 Lah. 589. 
—S. 115—Interlocutory order—Avard. 

-Where an application was made to the Court to 

pass a decree in terms of the award and the Court decided 
not to pass a decree in terms of the award but to con- 
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C. P. CODE, (1908), S. 115—Interlocutory order— j C. P. CODE, (1908), S. 115—Interlocutory Order- 
Award. Interfere with. 


tinue the hearing of the suit by the Court, 

Held, that it was clearly an interlocutory order and 
an application to revise it was not competent. (Maclgod , 
C. J. and Crump , /.) CHIMANBHAI KaLYABHAI 
v. KESHAVLAL bulakhidas. 73 I. C. 464 = 

25 Bom. L. R 443=47 Bom. 721 = 

A. I. R. 1923 Bom. 402. 
—S. 115—Interlocutory order—Case. 

-A mere interlocutory order does not amount to a 

case decided within the meaning of S. 115, C. P. Code. 
A finding on an issue or part of an issue not going to 
the root of the case cannot be revised by the High Court 
under S. 115, C.P. Code.; A. 1. R. 1921 All. 1 (F. B.) ; 
and A. I. R. 1917 P.C. 71; Ref.; 7 Bom. 217; 32 Mad. 
284 ; 21 Bom. 580, and A. I. R. 1924 Lah. 425 (F. B.). 
Foil. ( Mtars, C. J. and Sen, /.) EQUITABLE TRUST 

Co. v. Hafiz Mohammad Halim & Co. 

50 All. 276 = 108 I. C. 735 = 25 A. L. J 991 = 

A. I. R. 1928 All. 97. 

—- Punjab Courts Act. 

An interlocutory order cannot constitute a “case” 
within the meaning of S. 44, Punjab Courts Act and C. 
P. Code, S. 115. The High Court has no jurisdiction to 
entertain an application for the revision of an inter¬ 
locutory order. 00 P.R. 1897, Dissented from. ( S/iadi 
Lai , C. J., Le Rossi gnol, Broad-way, Abdul Raoof and 

Marti neatly JJ .) Firm LalChand v. Firm Behari 
Lal. 84 I. C. 259 = 5 Lah. 288 = 6 L. L. J. 558 = 

A. I. R. 1924 Lah. 425 (F.B.). 

—S. 115—Interlocutory order—Commission to exa¬ 
mine witness. 

--Ordinarily, in the case of a witness not under the 

control of the party asking for the commission, who 
resides beyond the limit fixed under Order 10, Rule 19 
(Jo), C. P. Code, a commission should issue as 
a matter of right, unless the Court is satisfied that a 
party is merely abusing its authority to issue process. It 
is not for the Court to decide whether the party will be 
benefited thereby or not; that is a matter entirely for the 
party. It is clearly the duty of High Court to interfere, 
even in interlocutory proceedings, rather than permit a 
trial to go on an illegal course, which must entail 
unnecessary expenses to the parties and useless waste of 
time. ( Wallace, J.) JAGANNATHA SaSTRY v. 

Sarathambal Ammal. 711. C. 530 = 

46 Mad. 574=1923 M. W. N. 157 = 
17 M. L. W. 251 = A. I. R. 1923 Mad. 321 = 

44 M. L. J. 202. 

—S. 115—Interlocutory order—Evidence. 

-An interlocutory order of the lower Court reject¬ 
ing certain evidence as inadmissible during the pendency 
of a suit is not revisable ; A. I. R. 1917 P.C., 7l and 44 
Bom. 619, Rel. on. ( Marten, C. J. and Percival, J.) 
IS a A lam v. Bai Mariam. 29 Bom. L. R. 304 = 

101 I. C. 385 = A. I. R. 1927 Bom. 664. 

-An interlocutory order which does not determine 

the case but which is made with the object of collecting 
materials upon which the case is to be determined there¬ 
after is not revisable. ( Kendall , A. J. C.) DHARAM 

Narain v. Unao Commercial Bank, Unao. 

801. C. 612=11 O. L. J. 692=28 0. C. 78 = 
v A. I. R. 1925 Oudh 189. 

- —Provincial Small Cause Courts Act, S. 25— 

Failure to forthwith apply in revision on interlocutory 
order does not bar the right to apply when the case is over. 

Where a Small Cause Court Judge refuses to summon 
witnesses, the aggrieved party can forthwith apply in 
revision against that order, but his failure to do so does 
not bar his right to apply in revision when the case is 
over. (Bucknill, RAMTAKHAN PaNDE v. 


Dharamdeo Missir. 97 I. C. 335 = 

A. I. R. 1926 Pat. 575. 
—S. 115—Interlocutory order—Injunction. 

‘ 'No revision lies against an order refusing a 
temporary injunction unless non-interference causes an 
irremediai injury or leads to failure of justice ; 15 N. 
L. R. 21, A. I. R. 1924 Nag. 44 ; A. I. R. 1921 All. 1, 
Foil.; 33 All. 79 ; 41 Cal. 4c6. Dist. (Findlay, J. C .) 
Narsinghdas v. Damdoolal. 

107 I. C. 908 = A. I. R. 1928 Nag. 222. 

—S. 115—Interlocutory order—Interfere with. 

- Powe r to interfere with. 

Per Full Bench. —Sind Judicial Commissioner’s Court 
has no jurisdiction to interfere in revision under S. 115, 

I C. P. Code, with interlocutory orders even in exceptional 
! circumstances. (Rupchand, A. J. C., contra). A. I. R, 
1924 Lah. 425 (F. B.), Foil. 

Per Wild, A. J. C .—As regards S. 115, C. P. Code, 
and S. 25, Provincial Small Cause Courts’ Act, 
the Sind Judicial Commissioner’s Court has no 
jurisdiction to interfere in revision with an interlocutory 
order, but it can do so under S. 32, Karachi Small 
Cause Courts Act of 1929. 

Per Rupchand, A. J. C. —Even if S. 115 is not wide 
enough to permit of interference in revision with an 
interlocutory order before the whole suit is decided, the 
powers vested in the Sind Judicial Commissioner’s 
Court by S. 15-A. Sind Courts Act, are wide enough. 
These powers were introduced with the specific object 
! of conferring upon this Court powers of control or 
| superintendence over subordinate Courts similar to those 
vested in the Bombay High Court under S. 5, Reg. 2, of 
1827, and on all Chartered High Courts under S. 15, 
Government of India Act, 1861, corresponding to S. 107 
of the present Act. ( Percival, J. C. Rupchand and 
, Wild, A. J. C*s.) KHUDABUX v. PANJO. 

A. I. R. 1930 Sind 265. 

-It is not the practice of High Courts to allow 

i revision of interlocutory orders which can be questioned 
in appeal and interference in revision is allowed in such 
cases only when great inconvenience or injustice would 
otherwise result. ( Munje . A. J. C ) SaMBHA v. DESRA. 

1211. C. 672 = A. I. R. 1930 Nag. 51. 

-High Court cannot interfere with interlocutory 

orders under S. 115, except in special circumstances, 
j (C. C. Ghose , J.) MATI Bala DASI v. Raj NaRAIN. 

A. I. R. 1929 Cal 83. 

- Madras High Court. 

As far as the Madras High Court is concerned, it 
cannot be held that there can be no interference by 
way of revision in an interlocutory matter or proceed¬ 
ings on the ground that it is not a case decided : 9 Mad. 
256; A. I. R. 1924 Lah. 425. and A. I. R. 1921 All. 1 
(F.B.); Not Foil. A.I.R. 1922 Mad. 436 ; 14 Cal. 768 ; 
and 40 Bom. 86, Foil. (Odgers and Curgenven, JJ.) 

Parthasarathv appa Rao c-. Venkatadri Appa 
RAO. 113 I. C. 646 = A. I. R. 1929 Mad. 121. 

-It is extremely undesirable that, whenever any of 

the lower Courts gives a preliminary decision, which a 
party to the suit concerned considers as an erroneous 
decision in law, recourse should be had to High Court 
by way of revision except under very exceptional circum¬ 
stances : A. I. R. 1922 P. C. 112 and 13 N. L. R. 116, 
Foil. ( Findlay, J. C.) RAMCHANDRA JAIRAM PaNDE 

v. Purshottam Anand Rao Joshi. 

110 I. C. 78 (Nag.). 

-It would be inexpedient for the appellate Court 

to interfere with an order which is not appealable by 
having recourse to the exceptional powers under S. 115; 
A. I. R. 1926 Bom. 237, Rel. on. ( Marten, C. J. and 



1852 


1851 


DECENNIAL DIGEST, 1921—1930. 


C. P. CODE, (1908), S. 115 -Interlocutory order— 
Interfere with 

Crump.J.) KUNVERJI KATA 0 N q S ' ^ m P ‘ TA R ^ 55 ^ 

P AMD \S 29 BOm - L> K - 16bty ~ 

RAMDA * A. I. R. 1927 Bom. 599. 

-High Court will not interfere in revision with an 

interlocutory order unless the order is perverse or the 
petitioner will have suffered some irreparable injury it 
the order is carried out. ( Odgers , /.) SREENIVASA 
\ I VAN OAR v. RANGA AlYANGAR. 

1927 M. W. N. 218 = A. I. R. 1927 Mad. 524. 

---It is not ordinarily the practice of the High 

Court, to interfere with orders of an interlocutory nature 
unless there is some special reason for doing so. 
{Phillips, K rishnati and Ramesam, JJ.) ZaMINDAR Ot 
KALLIKOTEAND ATAGADA ESTATE V. MONGOLO- 

PUK 24 M. L. W. 416 = 97 I. C. 921 = 

A.I.R. 1926 Mad. 1047 = 51 M.L.J. 500 (F.B.). 

_—per Cuming, J. To decide a case within the 

meaning of S. 115 is to decide the whole case and not 
to decide a part of the case and therefore S. 115 has 
no application to interlocutory orders : 18 Bom. 35 ; 4 
All. 91 and 9 Mad. 256. Foil. 14 Cal. 768. Not Foil. 

Per Ci ntra Page, /.—High Court has jurisdiction 
under S. 115 to revise interlocutory ordeis passed by 
Subordinate Courts from which no appeal lies to the 

High Court : 14 Cal. 768 ; 15 C. \V. N. 682 and 42 Cal. 
920, Foil. It is of gieat importance that the powers of 
revision should not be restricted, but High Court will 
interfere in revision only when irreparable injury will 
be caused to the applicant if revision was refused. 
{Cuming and Page, JJ.) SALAM CHAND KaNNYRAM 

d BHAGIVAN Das Chilhania. 53 Cal. 767- 

30 C. W. N. 907 = 98 I- C. 615 = 
A. I. R. 1926 Cal. 1149. 

_Although the High Court will not exercise its 

revisional jurisdiction except on rare occasions where 
the refusal of such jurisdiction would be tantamount to 
a denial of justice, yet an interlocutory order fixing a 
certain place to which a witness to be examined on 
commission is to be brought is an order which can l>e 
revised by the High Court. There is nothing m law to 
prevent the High Court from interfering with inter¬ 
locutory orders of this nature, if it thinks that the order 
complained of is one which is calculated to do irrepar¬ 
able injury to a party in a suit. {Suhraward y and 
Chotzner , JJ.) ANANDA CHANDRA PRODHAN v. SUB 

Chand Prodhan. _ 


C. P. CODE, (1908), S. 116 —Interlocutory order— 
Interfere with. 

that such orders may be made a ground of objection in 
the appeal against the final decree. ( Pndeaux . A. /. 

C.) anwar Khan v. Yakub Khan. 

79 I.C. 911 = A.I.R. 1926 Nag. 62. 

-Ordinarily the High Court will not interfere in 

revision with interlocutory orders. But where the Judge 
against whose order there is an application for revision 
has so used his jurisdiction that the result of allowing 
his order to stand will be definitely to decide the case 
pending before him, so that all the proceedings there¬ 
after taken would be merely infructuous and waste of 
time and where the interlocutory order could not be 
made the ground of an appeal against the final decree, 
then the High Court, can interfere in revision and set 
aside the order. The High Court has jurisdiction to 
interfere with an order refusing an amendment of plaint 
hy the addition of an alternative prayer for possession 
and set it aside if necessary. 14 S. L. R. 28, Dist. 
{Kennedy, J. C. and De Souza, A. J. C.) MUN1C1PA- 
I ITY OF TANDO ADAM V. KHAIR MAHOMED. 

92 I. C. 1019 = A. I. R. 1925 Sind 260. 
-Where the lower Court decided, in a suit contest¬ 
ing the validity of the nomination of certain Municipal 
Councillors, that the Secretary of State was a proper, 
though not a necessary party and that his jurisdiction to 
try the suit was not on that account barred by S. 32 of 
the Bombay Civil Courts Act (XIV of 1869).. an 
application to revise that order is maintainable as the 
High Court has the power to call for the record of a 
case in which the question of jurisdiction is involved, 
even if it be in an interlocutory stage. {Shah and 
Coyajee , J J.) SECRETARY OF STATE V. PATEL 
NARSIBHAI. 48 B. 43 = 25 Bom L. R. 992 = 

77 I. C. 241 = A. I. R. 1924 Bom. 65. 

-Interference by the High Court with the proceed¬ 
ings of a lower Court during the pendency of a suit is to 
be deprecated unless strong reasons are made good. In 
the present case revision was granted, partly on the 
ground that the lower Court had not properly understood 
the provisions of O. 11, R. 14 of the C. P. Code, and 
partly on the ground that the result of its orders might 
be wholly unnecessary and cause irremediable damage 
to first defendant’s business interests. ( Wallace , /.) 
Ramachari V. KRISHNAMACHARI. 

80 I. C. 604 = 47 Mad. 934 = 20 M. L. W. 533 = 
1924 M. W. N. 863=A. I. R. 1924 Mad. 846 = 

47 M. L. J. 460. 


_Although the High Court interferes as little as 

possible with interlocutory orders where an alternative 
remedy exists it is not a hard and fast rule and where 
the order may cause a failure of justice or irreparable 
injury, the High Court can and will interfere. When 

issues which were unnecessary and which were likely to 
entail an expenditure of time and money wholly out of 
proportion to the matter in dispute, were likely to cause 
irreparable injury, the issues were ordered to be struck 
off in revision. {Pearson and Graham , JJ.) SM. 
SARAJUBALA DEBI V. MOH1NI MOHAN GHOSE. 

82 I. C. 1008 = 40 C. L. J. 191 = 
28 C. W. N. 991 = A. I. R. 1925 Cal. 204. 

-It is not usual to interfere in revision in the 

case of interlocutory orders against which though no 
appeal may lie their correctness can be challenged in an 
appeal against the final decree in the suit. ( Prideaux , 
A J. C.) BANOOBI v. Yakubkhan. 

80 I. C. 375 = A. I. R. 1925 Nag. 108. 

--It is not usual to interfere in revision in the case 

of interlocutory orders because though there may be no 
immediate appeal against such an order a remedy is 
supplied by S. 105, C. P. Code, which provides 


-Ordinarily an interlocutory order is not capable of 

revision particularly when there is another remedy avail¬ 
able to the injured party; but where the order complained 
against is such as is calculated to cause irreparable loss 
to the injured party and there is no right of appeal and 
no remedy available to the party, an interlocutory order 
may be revised under S. 115 read with S. 15 of the 
Charter Act. (Case-law discussed.) {Jwala Prasad and 
Foster , JJ.) MaNI LaL v. DURGA PRASAD. 

801. 0.667=5 P. L.T. 425 = 
1924 P. H. 0. C. 254 = 3 Pat. 930 = 

A. I. R. 1924 Pat. 673. 

-Interlocutory orders cannot be interfered with in 

revision. {Zafar Ali , /.) RAHAMAT ULLAH r. 

Rahim Bakhsh. 751. C. 107 = 

A. I. R. 1923 Lab. SOI. 

-Though the Court will interfere in revision with an 

interlocutory order, such interference should be exercised 
with extreme diligence, the general rule being against 
such interference ; it will interfere only in such cases as 
for example where the Court below has acted perversely 
or in a manner as to cause irreparable loss to plaintiffs. 
(< Odgers , J.) RATNACHALAM v. SlVACHIDAMBARAM. 
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C. P. CODE, (1908), S. 115—Interlocutory order— 
Interfere with. 

76 I. C. 207 = 18 M. L. W. 198 = 
1923 M. W. N. 403=A. I. R. 1923 Mad. 690 = 

45 M. L. J. 703. 

-The High Court will not interfere in revision with 

interlocutory orders unless some irreparable injury is 
caused to any party thereby. (Mullick and Kulwant 
Sahay , //.) RAMJAS AGARWALA v. LINTON MOLE-S- 
WORTH & CO. 73 I. C. 71 = A. I. R. 1923 Pat. 411. 

-The High Court has the power in revision to 

interfere with an interlocutory order but that interference 
must be exercised with extreme diligence, the general 
rule being against such interference. ( Odgers , /.) 

Ramakrishna V. Krishnaswami. 68 I. C. 167 = 

15 M. L. W. 667= 1922 M. W. N. 521 = 

, A. I. E. 1922 Mad. 321. 

-High Court will interfere in revision with an 

interlocutory order only in exceptional circumstances for 
example to avoid irreparable waste of time and money 
of the parties affected by the decision as well as waste 
of time of Court. ( Leslie Jones , /.) DAMRI Shah 
THAKURRAM v. Rulia Mal dongar Mal. 

64 I. C. 387 = 17 P. L. R. 1922 = 

. A. I. R. 1921 Lah. 213. 

-The High Court has power under S. 115 to deal 

with interlocutory applications and will do so by way of 
setting aside the order complained of w r hen no appeal 
lies directly from the order and sufficient grounds exist 
peremptorily calling for its interference even though the 
substance of the order may be one that could be brought 
up on appeal from the final decree in the suit. (14 Cal. 
768, Foil). The Court should not as an ordinary rule 
interfere with orders passed in the exercise of a discre¬ 
tion provided there has been some attempt at any rate 
to exercise that discretion judicially. It should not 
interfere unless irreparable damage would be caused by 
holding its hand. 8 L. B. R. 77, Foil. ( Robinson , C. J . 
and Heald , /.) S. R. M. M. CHETTY Firm v. P. 
L. N. N. Narayanan Chetty. 

_64 I.C. 821 = 11 L.B.R. 65 = A. I. R. 1921 L. B. 6. 

—S. 115—Interlocutory order—Jurisdiction. 

-Where the lower Court decided wrongly the ques¬ 
tion of jurisdiction and on such w'rong decision gave 
itself jurisdiction, the High Court will interfere. ( C . C . 
Ghost, /.) Raj Kumar v. Jadu Nath. 

116 I. C. 172= A. I. R. 1929 Cal. 159. 

-Although the High Court does not ordinarily 

interfere in revision against an interlocutory order still, 
where matters of principle or jurisdiction are involved 
it does not necessarily decline to entertain it. ( Kinkhede, 
A. J. C.) Ramchandrarao V. Mayaram. 

106 I. C. 57=A. I. R. 1928 Nag. 131. 

-Revision is allowed from interlocutory order 

deciding a question as to place of trial. ( Campbell , /.) 

Narayanaswami Iyer v. S. D. Chowdhari. 

86 I. C. 395 = A. I. R. 1925 Lah. 72 

• 

-A case should not come to High Court until all the 

issues are determined and the case finally disposed of ; 
but this is upon the ground of convenience and does not 
bar the revisional jurisdiction of the High Court when 
the determination of one of the issues in the case goes 
to the root of the jurisdiction of the trial Court to 
determine the remaining issues. (Jwala Prasad atia 
Foster , //.) MANI LAL v. DURGA PRASAD. 

80 I. C. 667=5 P. L. T. 425 = 1924 P. H. C. C. 254 = 

3 Pat. 930=A. I. R. 1924 Pat. 673. 
—S. 115—Interlocutory order—Legal represen¬ 
tative. 

-An order rejecting the claim of a person to be 

the legal representative of a deceased plaintiff which 
does not conclusively determine the right of the 


I C. P. CODE, (1908), S. 115—Jurisdiction—Absence 

of. 

parties in the suit is not appealable and therefore is 
revisable. ( Jackson , /.) RUKMANI AMMaL, v. Vee- 
Raswami Aiyangar. 80 I. C 942 = 

35 M L. T. 82 = 1924 M. W. N. 763 = 
A. I. R. 1924 Mad. 813 = 47 M. L. J. 370. 
—S. 115—Interlocutory order—Mesne profits. 

-Where no direction as to mesne profits was given 

in the preliminary decree but the Lower Court directed 
i the commissioner to ascertain mesne profits also before 
! the final decree is passed, Held that as the final decree 
will be open to regular appeal, that will be the appro¬ 
priate method of challenging the correctness of an inter¬ 
locutory order made in the course of trial and not by 
way of revision. ( Spencer , /.) HUSSAIN SAHIB j/. 

Hammad Sahib. 741. C 812 = 

16 M. L. W. 312=1922 M. W. N. 562 = 
31 M. L. T. 180 = A. I. R. 1923 Mad. 43. 

—S. 115—Interlocutory order—Restoration. 

-An order restoring a suit dismissed for default is 

not an interlocutory one and there fore is open to revi¬ 
sion : A. I. R. 1926 Lah. 344 ; A. I. R. 1926 Lah. 642; 
and A. I. R. 1926 Lah. 379. Foil. (B roadway /.) 
Abdul Aziz iv. Punjab National Bank. 

0 T , 107 1. C. 395 (Lah.) 

—S. 115—Interlocutory order—Stay of suit. 

-Where there were orders under S. 10. ordering a 

stay in one case and a non-stay in another of a later 
suit, 

Held, that from such orders no revision lies : A. I. R. 
1929 Lah. 107 ; A. I. R. 1926 Lah. 379; A. I. R. 1926 
Lah. 344, Dist.; 42 All. 409; A. I R. 1922 Lah. 54, 
Ref. A. I. R. 1924 Lah. 425, Rel on. (Johnstone, J ) 
Swan Lane Spinning Co. Paras Ram Har- 
NAND Rai. A. I. R. 1929 Lah. 662. 

-High Court can set aside an order refusing to 

stay suit under Section 10 pending the final decision of 
a suit previously instituted for the same subject-matter - 
and between the same parties. ( Zafar Ali /) 
Mehtah Shah v. ali Haidar Shah. 

82 I. C. 234 = A. I. R. 1925 Lah. 144. 

-Where the Lower Court wrongly passed an order 

staying a suit under S. 10 of the C. P. Code the High 
Court refused to revise the order, but pointed out to the 
Lower Court the desirability of revising its order on 
proper application. (Abdul Raoof , /.) MELA Ram v. 
Rikhi KESH. 69 I. C. Ill = 33 P. W. R. 1922 = 

A. I. R. 1923 Lah. 69. 

--High Court will revise an order refusing to stay 

a suit when the same question is in issue between the 
parties in two different suits. (Phillips, J.) Ram- 
chandram Pillai v. Neelambal. 70 I. C. 5 = 

16 M. L. W. 607=A. I. R. 1923 Mad. 88 

S. 115—Jurisdiction. 

Absence of. 

Assumption of. 

Decision as to. 

Declining of. 

Defect of. 

Excess of. 

Existence of. 

Failure to exercise. 

Final Decision. 

Improper exercise of. 

Meaning of. 

Proper exercise of. 

Submission to. 

—S. 115—Jurisdiction—Absence of. 

-An appellate Court has no jurisdiction to order 

a subordinate Court which is legally not competent, to 
try a suit and dispose of it, and that if it does actually 
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c. p. CODE, (1908), S. 115 —Jurisdiction—Absence 

of. 

order the subordinate Court to dispose of the case it 
acts without jurisdiction and aiso acts illegally in the 
exercise of its jurisdiction. If therefore an order of this 
Wind is passed it is open to be revised both under Cl. (a) 

•mil Cl. (0. s - ll5 > c - p - Code; A. I. R. 1926 P. C. 142; 

\ 1 R 1930 All. 434 ; 39 Mad. 195 ; Davies v. Kcnne- 
V v (1869) Ir. 3 Eq. R. 31 ; 8 All. Ill ; 15 Bom. 148 ; 

32 Cal. 146 and A. I. R. 1930 All. 158, Ref to 25 All. 
509 Doubted. {Sulaiman, Mukerji and Niamatullah, 

r /\ ram Iqbal Rai v. Telessari Kuari. 

A.I.R. 1930 All. 713 (F.B.). 

__Where no appeal was maintainable under the law 

but the lower Court on the same entertained the appeal, 
held that the High Court could interfere in revision and 
hold that the appeal was incompetent. ( Tapp , /.) 

Uttam v. Kakoo. 12 Lah. L. J. 89. 

_According to the compromise arrived at by the 

parties to a suit, the plaintiff was to be granted a decree 
realizable from the assests of a deceased person in the 
hands of A. But the Court in passing the decree made 
A personally liable if the decree could not be realized 

from the assets. 

Held that the decree was not according to the terms 
of the compromise; and as the Court had no jurisdic¬ 
tion to pass such a decree, its order was revisable 
(Bhide , /.) TlRATH RAM v. DEOKI. 

' 116 I. C. 706 = A. I. R. 1929 Lah. 254. 

-Although posssession is the only question for J 

decision of Court under O. 38, R. 8 , if the particular 

circumstances necessitate the determination of question ; 

of title, the Court cannot be held to have exceeded its 
jurisdiction in going into question of title. ( Wort, /.) 

mt Sunder Koer v. Janki Das Kanhaiya Lal. 

119 I.C. 555=11 P.L.T. 59 = 
A.I.R 1929 Pat. 747 

_Where the execution is taken out one year after i 

decree and arrest is ordered without complying with the 
provisions of O. 21, R. 22, the whole of the proceedings 
are without jurisdiction and the High Court will interfere 
by way of revision even where the aggrieved party had 
only filed an appeal from the order from which no ap¬ 
peal was in fact maintainable. {Pratt, J.) RAMDAS v. 

Kannamal. 7 Rang. 110 = 117 I.C. 245 = 

A.I.R. 1929 Rang. 161. 

__-Where an appeal which lay properly to the Dis¬ 
trict Judge was accepted and disposed of by a Subordi¬ 
nate Judge who had no jurisdiction to hear it, there is 
ground for thinking that the parties were prejudiced and 
it is within the High Court’s discretion to correct the 
error. ( Addison , /.) Mt. BaNNI v. MANGU. 

114 I.C. 440. 

- Bengal Tenancy Act, S. 66 (/;). 

Where the Court varies the terms of a decree by 
•extending time within which to pay the money in a case 
not governed by S. 66 {/>) of the Bengal Tenancy Act, 
which he has no jurisdiction to do, there is no appeal 
from that order but it can only be set right by an appli¬ 
cation for revision. 26 Cal. 639, Dist. {B.B. Ghose and 
Bose , //,) DALILUDDI v. BaKSHI BfPARI. 

112 I.C. 124 = A.I.R. 1929 Cal. 140. 

-Unless it is shown to the High Court that an 

appellate court had no jurisdiction to pass an order of 
remand, it will not go into the merits of that order in 
revision. 17 Mad. 410 (F.B.), Foil. ( Curgenven , /.) 
In re RangaYYA. 39 M.L.T. 120 = 

A.I.R. 1927 Mad. 1111. 

- Commission—Issue of. 

The Court cannot be said to have acted with 
•jurisdiction in taking away from a litigant the rights 
which he undoubtedly has, under the law, of having a 


C. P. CODE, (1908), S. 115 —Jurisdiction—Absence 
of. 

witness brought before the Court and examined before 
the Court in accordance with the normal procedure and 
ordering the issue of a commission when no sufficient 
ground has been shown for that course. Such an order 
can therefore be revised. ( Odgers , /.) SREEN1VASA 

AYANGAR v. Ranga Ayangar. 

1927 M.W.N. 218 = A.I.R. 1927 Mad. 524. 

- Issue of Commission is a question of jurisdiction 

and not one of mere discretion—Grounds alleged for 
issue of commission should be carefully examined , 

The question as to the propriety of allowing evidence 
to be taken on commission is not a question of discretion 
at all.That question ultimately resolves itself into a ques¬ 
tion as to whether a court can be said to have acted with 
jurisdiction in taking away from a litigant the rights 
which he undoubtedly has under the law of having his 
witness brought before the court and examined before 
the court in accordance with the normal procedure ; in 
other words whether the circumstances disclosed in the 
case gave the court jurisdiction to depart from the usual 
course prescribed by law. 1 he court on the evidence be¬ 
fore it has to arrive at a necessary conclusion whether it 
is or is not necessary for the purpose of justice that the 
ordinary mode in which evidence is to be taken should 
be departed from and unless the court does arrive at the 
conclusion that it is necessary, it is the right of the per¬ 
son who opposes the examination in the way proposed 
to have the evidence taken in the usual way. The im¬ 
portance of having the witnesses present before the court, 
the advantages that would follow from their examina¬ 
tion and cross-examination in the presence of the court 
and the emergency which might arise of having them 
conironted or identified should not be altogether lost 
sight of. If all these matters are duly considered and an 
order is passed, then and then only can it be said that 
the order has been passed in the exercise of a judicial 
direction. (1882) 20 Ch. D. 764 Foil {M. N. Mukcrji, 
/.) PUNCHKARI MlTRA v. PUNCHANAN SaHA. 

84 I.C. 9 = 39 C.L.J. 598 = A.I.R. 1924 Cal. 971. 


-—Where a scheme has been framed, no appeal lies 

from the order of Court in the matter of its execution 
A.I.R. 1924 Mad. S69, Foil. But where the order of 
the Court is without jurisdiction, revision will lie. {Ven- 
katasubba Kao and Jackson, JJ-) VYTHILINGA 

Mudaliar v. Mahapeva Iyer. 

91 I.C. 794=A.I.R. 1926 Mad. 659. 

-Judicial matters cannot be decided on the private 

opinions of the Judge nor can that opinion be substitu¬ 
ted for a decision on evidence, even though the taking 
of that evidence may involve much time and trouble. A 
decision based on such private opinion is without juris¬ 
diction. {Wallace, J.) SRIRANGA NARAYANA JEER 

v. Ahobila Jeer. 22M.L.W. 837 = 

91 I.C. 651 = A.I.R. 1926 Mad. 166. 

-Where the lower court after finding there was no 

sufficient cause foi non-appearance of plaintiff, however, 
restored the suit as a matter of grace, 

Held the court had no jurisdiction to set aside the dis¬ 
missal for default in the absence of any of the grounds 
specified in 0.9, R. 9. and that the High Court was 
bound to interfere and set aside the order of the lower 
court though the suit was subsequently tried and decreed. 
{Wallace, J.) MaNICKAM PlLLAI t\ BaTHU MaL. 

20 M.L.W. 829 = 85 I.C. 499 = A.I.R. 1925 M. 209 = 

48 M L. J. 152. 

-In a suit for partition, a »ronsent decree was pass¬ 
ed in appeal by the High Court and the suit remitted 
to the sub-court for effecting partition. The sub-court 
fixed a day for hearing and on that day, the plaintiff did 
not appear and the sub-judge dismissed the suit for want 
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0. P. C0D£, (1908), S. 115—Jurisdiction—Absence ’ 

of. 1 

of prosecution under O. 17, R. 2. 

Held , by the Privy Council, that after a decree has 
once been made in a suit, the suit cannot be dismissed 
unless the decree is reversed on appeal and in dismissing 
the suit, the Lower Court exercised a jurisdiction not 
vested in it by law. (Lord Phi Hi more.) LaCHMI 

Narayan v. Balmukund Marwari. 

A.I.R. 1924 P.C 198 = 47 M.L.J. 441. 
An order dismissing an execution application without 
notice to decree holder is without jurisdiction. No order 
can be passed to the prejudice of a party without having 
given him an opportunity to be heard. (Jwala Prasad 
and Buck nil l , //.) GOUR CHANDRA V. JANARDAN. 

68I.C. 337 = 4 P.L.T. 204 = 

A.I.R. 1923 Pat. 180. 
On the mere ground that the decision was wrone 

r'-1 __i mi • ~ _ o 


C. P. CODE, (1908), S 115—Jurisdiction—Assump¬ 
tion of—Erroneous construction of statute. 

21 > R 101 the High Court can set aside the appellate 
Court s decision under S. 115 of the Code. (. Macleod , 

J. and Crump, J.) (BaI) MaNI v. RANCHODLAL 

AMRATLAL. 72 I. c. 256 = 25 Bojn. L. R. 147 = 

_ w . , A. I. R. 1923 Bom. 214. 

i i heje the appellate Court has decided correctly 
but has decided without jurisdiction by holding that 
appeal lay where appeal did not lie, High Court will not 
interfere m revision. (/ Ieald , /.) M. T. T. K. M. M. N. 

Cheitiar Firm v. k. p. a. n. m. Firm. 

AVI 1 ^°l L C ‘ 693 = A- L R- 1929 Rang. 198. 
W here although it was probable that the Court 

A O /I ... . 1 * . _ _ 


— -■ n uo n | vn v 

a High Court certainly will not interfere but where the 
lower Court had no jurisdiction to enquire into the ques - 
tion, High Court has power to interfere in revision. 
(Carr, J.) MaUNG TUN U v . M.AUNG PO Sh.AK. 

76 I.C. 504 = 1 Rang. 265 = 

. . A.I.R. 1923 Rang. 199. 

A suit against three defendants was decreed as 

A ^ f a . i. ^_ . r. 


against two of them after contest, and as against the 
third, ex parte. An appeal was preferred by the first 
two defendants and was dismissed; subsequently, the third 
defendant applied in the Lower Court to have the ex- 
parte decree against him set aside but the Lower Court 
restored the suit as against all the three defendants and 

fixed a date of hearing. On that date the court dismiss¬ 
ed the whole suit for default. 

Held, that the order restoring the case as against all the 
defendants was passed without jurisdiction, that all the 
subsequent proceedings were illegal and must fall to the 
ground on that order being set aside. ( Daniels, A.J.C .) 

Mahabali Prasad v. Balbadhar Singh. 

64 I.C. 303 = 24 O.C. 282 = 
A.I.R. 1921 Oudh 141. 

—S. 115-Jurisdiction—Assumption of—Appellate 
Court. 

-Lower Court wrongly reversing decision of Court 

lower to it on the ground of wrong exercise of jurisdic¬ 
tion, confers jurisdiction on itself by an error of law and 
therefore acts without jurisdiction. 39 Mad. 195, Ref. 
(Ramesam, J.) K. RAMA RaO v. N. PlTCHAYYA. 
1041.0.415 = 1927 M.W.N. 420 = 39 M.L.T. 25 = 

A I.R. 1927 Mad. 786 = 53M.L. j. 131. 

7 ——If the lower appellate Court has assumed juris¬ 
diction and passed an order on appeal, a second appeal 
will lie. If no appeal lay to the lower appellate Court, 
and it has acted on an assumed jurisdiction, the High 
Court has power in revision to revise that order. (Sulai- 
man. J.) HlRALAL v. TlKAM SlNGH. 

94 I. C. 1 = A.I.R, 1926 All. 401. 

--Where there is no appeal against an order and 

the appellate Court entertains an appeal, the High 
Court could and should interfere in revision. (1 Cuming 
and B. B. Ghose , //.) HEMANTA KUMARI DEBI v. 

Rajendra Kishore Nath. 97 I. c. 306 = 

A I.R. 1926 Cal. 1236. 

- 'See also (Sulaiman and Daniels, //.) HAFIZ 

• .ZAHUR Ahmad v. Taslim-un-nissa. 

48 All. 27 = 23 A. L. J. 891 = 6 L. R. A. Civ. 575 = 

89 I. C. 404 = A I. R. 1926 All. 55. 
See also (Mullick and Ross, J /.) RaGHU- 
NANDAN PANDEY v. GaRJA MANDAL. 

911. C. 217 = 4 Pat. 718 = 6 P.L.T 795 = 

J 9 ? 5 P. H. C. C. 183 = A I. R. 1925 Pat. 525. 

. . Where the lower Appellate Court erroneously 
entertains an appeal against ah order made under 
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below had acted irregularly or illegally it was quite 
clear on the merits that the order of the Court below- 
ought to be sustained, and where the only result of allow¬ 
ing an application for revision would have been to drive 
the parties to another suit, 

Held, that the application in revision should be 
rejected, ( Lindsay , /. C.) Deo NARAIN v. Ram 
IvHELawan. 63 I. C. 545 = 8 0. L. J. 307 = 

A. I. R. 1921 Oudh 168 (2). 

—S. 115—Jurisdiction—Assumption of—Deposit 

by person not entitled. 

-Reversioners have not within the meaning 0 f the 
words of Bengal Tenancy Act (VIII of 1885), S. & 170 (3) 
an “interest in the tenure or holding voidable on the 
sale,” and hence, where the executing Court allows the 
reversioners to deposit the decretal amount (in satisfac¬ 
tion of a decree >r rent obtained against a Hindu 
V ldow): he exercises a jurisdiction not vested in him 
by law or he is acting in the exercise of his jurisdiction 
illegally or with material irregularity and C. P. Code 
S. 115 applies to this case. (Sanderson. C. J. and Chotz- 
ncr, J.) MOHENDRA NaTH NANDA v. B.AIDYANATH 
TripatHI. 70 I. c. 127 = 26 c. W. N. 167 = 

A. I. R. 1922 Cal. 95. 

—S. 115—J urisdiction—Assumption of—Auuel 
late Court. 

-Where plaintiff dies during the pendency of the 

suit and there are two claimants to be substituted and 
the Court disposes of the question of substitution’in its 
judgment, and not by a separate order, in favour of 
one of the claimants, no appeal lies at the instance 
of the other. Any order passed by the Appellate Court 
in such appeal is without jurisdiction and must be 
vacated. 16 0. C. 350 and 15 Bom. 145, Foil. 9 All 445 
and 43 Mad. 812, Dist. (Simpson, A J. C.) LATTA 

Singh v. Lachumi Kuar. 91 x c 366= 

2 .0. W. IN’. 857 = A. I. R. 1926 Oudh 158. 

S.115 Jurisdiction Assumption of—Erroneous 
construction of statute. 

-Where upon an erroneous construction of statute, 

a Subordinate Court assumes a jurisdiction which does 
not belong to it, the High Court has the power to revise 
its decision, (Alacleod , C. J. and Coyajee , J.) BHEEMTI 
v. B. B. and C. I. Ry. 50 Bom. 215 = 

28 Bom. L. R. 443 = 94 I. C. 742 = 

A. I. R. 1926 Bom. 266. 

-To assume jurisdiction to do an act by taking 

an erroneous view of the law, when there is really no 
jurisdiction raises a case for interference under S. 115 
C. P. Code, where, by an erroneous construction of r’ 

10 of Sch. X taken with S. 55 of the Madras Local 
Boards Act (XIV of 1920), the Dt. Judge assumed juris 
diction to declare the membership of R. as void and 
as a necessay consequence his presidentship also, it is a 
proper case for interference by the High Court 
(Hris Jinan and Venkata.ubba Rao, //.) RAMASWAMr 

Goundan v. Velappa Goundan. ■ 
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c. P. CODE, (1908),s. 115 —Jurisdiction—Assump¬ 
tion of—Inherent power. 

71 I. C. 1039 = 16 M.L.W. 848 = 
1923 M. W. N 133 = 46 Mad. 536- 
A. I. R. 1923 Mad. 192 = 44 M. L. J. 1. 

—S. 115.—Jurisdiction—Assumption of—Inherent 

A suit was dismissed for default. The Court found 
that there was no sufficient cause for non-appearance of 
plaintiff. But Court restored the suit to file in exercise 
of the inherent power of the Court, under S. 1M. 

Held, that case was a proper one for revision as the 
question was whether the Court has jurisdiction to make 
the order. A. I. R. 1929 Bom. 198, Dist. (Jackson, 

A / C ) ATMARAMSAO v. Rambharos. 

121 I. C. 659 = 26 N. L. R. 30 = 

A. I.R. 1930 Nag. 48. 

_S. 115 —Jurisdiction—Assumption of—Erro¬ 
neous view of Law. 

__Where the Subordinate Judge assumed jurisdic¬ 
tion to enquire into a petition on a wrong view of the 
hw that a certain maxim AAuscunu aeemincm gravabit 
anplied, where in fact it did not, an application in revi¬ 
sion is maintainable. (Krishnan /.) KRISHNAJI v, 

MUTHUVEERA. 72 I. C. 449 = 18 M. L. W. 299- 
1923 M. W. N. 199 = A. I. R. 1923 Mad. 490 = 

44 M. L.J. 344. 

_g ii 5 —Jurisdiction—Assumption of—Execution 

Sale. 

_Where, after an application to set aside a sale, 

the total amount was not deposited within the time pres¬ 
cribed, the decree connot be said to have been satisfied 
been and the Court is bound to confirm the sale.. Wherc- 
the lower Court supposing that it had no authority to do 
so accepted the deposit made by the judgment-debtor, 
exercised a jurisdiction which was not vested in it and it | 
is the duty of the High Court to interfere. A. I. k. 1922 
Nag. 248, not Foil. A. I. R. 1923 All. 392, Dist. A.I.R. 
1928 Nag. 136, Foil. ( Findlay , /. C -) SADASHEO 

KHARTAIKAR z/. NARAYAN. -kt ^ in 

106 I. C. 568 = A. I. R. 1929 Nag. 10. 

_The High Court has jurisdiction to interfere with 

the wrong exercise by the courts below of power vested 
in them under O. 21, Rr. 89 to 92 dealing with confir¬ 
mation on setting aside auction sale. The court has no 
jurisdiction to confirm the sale when the judgment-debtors 
had complied with all the provisions of law and deposited 
the necessary amount within the time prescribed for 
that purpose. {Suhrawardy and Ghose, JJf) SANTOSH 

Bala Debi v. Ram Chandra Ghati. 

67 I. C. 286 (Cal.) 

—S. 115 —Jurisdiction—Assumption of—Extension 
of time. 

-The Court has no discretion to enlarge the thirty 

days allowed by Art. 164, within which the defendant 
can apply to set aside the ex-parte decree and in enter¬ 
taining the application after the expiry of limitation, the 
Court assumed illegally a jurisdiction which it did not 
possess. A. I. R. 1926 Lah. 379, Foil. ( Addison , /.) 
Pal Singh v . Harnam Singh. 100 I. C. 936 = 

A. I. R. 1927 Lah.342. 

-It is a case of illegal assumption of jurisdiction 

within S. 115 where a Court grants in favour of the appli¬ 
cant a prayer contained in a time-barred application 
for which the law does not permit extension of time. 
A. I. R. 1924 Lah, 425, (F. B.)and A. I. R. 1925 Lah. 
639, Ref. ( Campbell , /.) PlROJ SHAH v. QARIB 
Shah. 7 Lah. 161 = 8 L. L. J. 267 = 

27 P. L. R. 321 = 95 I.C. 124 = A.I.R. 1926 Lah. 379. 

-When a Court in effect decides that an application 

is time-barred, and in spite of its decision refers to that 


C. P. CODE (1908), S. 115—Jurisdiction—Assump¬ 
tion of—Res judicata. 

application, which is one for which the law does not 
permit it to extend time, as within time, and proceeds to 
decide it in favour of the applicant the Court is gmlty of 
much more than an erroneous decision of law. It ille¬ 
gally assumes jurisdiction which it does not possess. 
{Campbell, j) WIRU RAM 2 /. AMAR CHAND. 

8 L. L. J. 170 = 94 I. C. 117 = 27 P. L. R. 710 = 

A. I. R- 1926 Lah. 344. 

—S. 115 —Jurisdiction—Assumption of—Issue of 

notice. . , , _ 

_Issuing notice by the District Judge under Regn., 

(XVII of 1806), which was not in force, is exercise of 
jurisdiction not vested in him by law and the order is 
subject to revision. ( James , J. On difference between Das 
and Fazl All, //•) BAIJNATH CHIRANJI LAL. 

10 P. L. T. 787 = A. I. R. 1929 Pat. 537. 

—S. 115-Jurisdiction—Assumption of—No en¬ 
quiry to give jurisdiction. 

-Order of a Court assuming jurisdiction in a matter 

without any judicial inquiry into the facts which alone 
will give it jurisdiction is liable to be set aside in 
revision. ( Jackson , /.) OCGINANl GOPAYYA MaNI 
IConda Sobhanadri. 24 M. L.W. 839- 

99 I. C. 383 = A. I. R. 1927 Mad. 188- 

—S. 115—Jurisdiction—Assumption of—Practice. 

No hard and fast rale as to revision can be laid 


down in case of decisions as to jurisdiction under S. 20, 
and each must be decided on its own merits. Ordinarily, 
interference in revision is inadvisable in such cases and 
should only be exercised in exceptional cases to remedy 
an injustice. Where the defendant is by law entitled 
to have the case tried at Patna, it will be a grave 
injustice to him to insist on its trial in Jagra- 
on in the Punjab, which will put him to a very great 
expense merely because the trial Court has erroneously 
held that the Jagraon Court has jurisdiction. {Moti 
Sagar , /.) SlTA RaM RAM DHAN BaNAPSI DAS 
PURAN CHAND. 77 I. C. 764 = 

A. I. R. 1923 Lah. 565. 

—S. 115—Jurisdiction— Assumption of—Question 
of. 

-If the lower appellate Court is wrong in holding 

that it was permissible for the first Court to enquire into 
the allegations of fraud made in an application, and not 
by separate suit, a question of the Court exeicising a 
jurisdiction which did not vest in it, does arise and his 
decision is revisable. {Findlay, Offg . J . C.) M. B. 
KHINKHEDE v. MOHANYA. 94 I. C. 56 = 

A. I. R. 1926 Nag. 388. 

—S. 115 —Jurisdiction—Assumption of Reference 
to arbitration. 

-Where misinterpretation of the evidence and the 

misconception as to the nature of the plaintiff’s firm by 
the trial Court resulted in its assuming jurisdiction in 
referring the dispute]to arbitrators, which was not vested 
in it and in conferring jurisdiction on the arbitrator to 
decide the dispute which it did not otherwise have. 

Held , that the order of the Court in referring the 
dispute to arbitrators was open to revision. (Jai Lai , 
/.) HARBAJAN V. Kalu Mal. Ill I. C.145 = 

A. I. R. 1929 Lah. 369. 

—S. 115 — Jurisdiction — Assumption of—Res- 
judicata. .1 a a'H- 0 1 ^ 

-A wrong decision on a question of res judicata is 

not an exercise by a Court of a jurisdiction not vested 
in it by law so as to entitle the person aggrieved by it to 
apply for revision, 11 Cal. 6, Foil. {Darnels, /. C .) 
Kedar Nath Sukh Nath. 64 I. O. 209= 

. 24 O. G. 213 = A. I, R. 1921 Oudh 54. 

7 1 I — 1 . l,v/— M .a 
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C. P. CODE, (1908).. 

—S. 115—Jurisdiction—Decision as to. 

—-A decision upon a preliminary issue relating to 

jurisdiction is open to revision under S. 115 A I R 
1928 Mad. 416; A. I. R. 1925 Mad. 707 and 39*Mad.195 
(F. B.), Rel. on. ( Curgenvcn, /.) RaNGANAYAKI 
V. Shivarama Dubey. 122 I. c. 337 = 

58 M. L. J. 104 = A. I. R. 1930 Mad. 216. 

-Where the lower Court has jurisdiction to decide 

a certain point and decides that point wrongly, the High 
Court will not interfere with the decision under the 
provisions of S. 115 whether it be on a question of law 
or fact. That depends upon the question whether or not 
the lower Court had jurisdiction to decide that point and 
any decision which the lower Court may have given as 
to its own jurisdiction is in no way binding on the higher 
Court and is open to revision. A. I. R. 1927 Sind 239, 
Rel. on. (Rupchand and Barlce, A. J. Cs.) 

Dattaram Munshilal v. Harjimal & Sons. 

1211. C. 161 = 24 S.L.R. 145 = A.I.R. 1930 Sind 170. 

—Appellate Court has the power to decide the 
question of jurisdiction if the evidence is already on the 
record. If, therefore, it holds that there is jurisdiction 

to hear the suit the High Court has no jurisdiction to 

entertain an application for revision against such an 
order. A. I. R. 1924 Lah. 425, Foil. ( Addison , /.) 

Cotton Trading Syndicate Commission 
Agency v. Malawamal Shiv Ram. 

108 I. C. 597 = A. I. R. 1929 Lah. 83. 

' -High Court, sitting in revision, has jurisdiction to 
interfere with the order of the lower appellate Court 
whereby it erroneously decides that the Court of the 
first instance has jurisdiction to entertain a suit. 
24 Mad. 427, Dist. and 39 Mad. 195 (F.B.), Foil. 

(Venkatasubba Rao and Reilly, JJ.) KATTIYA 

PlLLAI v. RAMASWAMIA PlLLAI. 

29 M.L.W. 584= 1929 M.W.N. 286 = 119 I.O. 35 = 
A. I. R. 1929 Mad 396 = 66 M L. J. 394 . 

-The Court of first instance returned the plaint on 

the ground that that Court had no jurisdiction to enter¬ 
tain it. This order was affirmed on appeal bv the 
District Judge. 

Held, that the order could be revised. A. I. R. 1917 
P.C. 71, Foil.; 16 A. L. J. 535, Dist. {Wazir Hasan, 
Ag. C ./. and Pnllan, J.) MaNOHAR LaL v. MOHRE 

LaL. 5 O. W. N. 1117=114 I. C. 507 = 

4 Luck. 347 = A. I. R. 1929 Oudh 91. 

Order of Court holding that a suit is not triable 

£ I_j! . . *i 1 « . . ___ 


-- -"O ^ *0 Al WL 11 IdUlC 

by itself but by the tribunal under the Sikh Gurdwara 
Act (VIII of 1925) goes to the root of the case and 
practically terminates the proceedings so far as that 
Court is concerned, and therefore the order is revisable. 
{Zafar Alt and Jai Lai, JJ.) KESAR SlNGH v. SHRI- 

mani Gurudwara Probandhak Committee. 

8 Lah. 362 = 101 I. C. 171 = 28 P. L. R. 698 = 

A. I. R. 1927 Lah. 394. 
A distinction must be drawn between the decision 
of the Court on the preliminary point whether it has 
jurisdiction to entertain a particular dispute or to pass a 
particular order and the power to decide any matters 
within its admitted jurisdiction. It is an elementary 
principle that where the Court’s jurisdiction in any 
particular matter is disputed it must adjudicate upon it, 
but that such adjudication is not final and is always 
open to revision under S. 115, C. P. Code. {Rupchand 
Bilaram and Lobo, A. J. Cs.) HaSSOMAL HlRDOMAL 
V. KODANMAL MOTIOMAL. 104 I. C. 342 = 

' A . : .A. I. R. 1927 Sind 239. 

An appellate judgment deciding (even erroneous¬ 
ly) that the Court of first instance had jurisdiction to 

hear a suit, : is not open to revision by the High Court. 


C.^P. CODE (1908), S. 115—Jurisdiction—Defect 

( Campbell , /.) Firm IShogi Lal v. Firm Amar 
Na1h - 26 P. L. E. 746 = 90 I. C. 1042 = 

T r . A. I. R. 1926 Lah. 47 

— Interference in levisjon is ordinarily inadvisable 

from an appellate order upholding an order of the trial 
Court returning plaint for want of jurisdiction and 
should only be exercised in exceptional cases to remedy 
an injustice. (/7 P. R. 1909, Kef.) (. Scott-Smith , 

The Iirm Jagan Nath Diwan chand of 
Gujranwala v. The Firm Jagal Nath Moti I al 
of Calcutta. 71 1 . c. 38 = a. I. K. 1924 Lal. 349 

— 1 he High Court has jurisdiction to interfere 
under Section 1 ID (c) when a lower Appellate Court 
erroneously decides in the exercise of its admitted juris- 
diction as an appellate Court, that the Court of first 
instance has or has not jurisdiction to entertain a suit 
In any case, High Court can take up under Section 115 
(b) both the orders of the Courts below read together 
on the question whether the first Court has failed to’ 

exercise a jurisdiction vested in it. 39*M. 195 (F.B ) 
Rel. on. ( Campbell, J.) DALIPA v. BaRKAT ALI 

,,,, 76 L c - 1010 = A. I. E. 1923 Bom. 412 

., . ., a " appellate judgment erroneously decided 

that the Court of the first instance had jurisdiction to 
hear the suit, Held : The High Court could interfere 
and grant revision. ( Wilberforce , /.) The Firm 
DURGA p R ASH A D MUTSADDI LAL V. THE FIRM 
Rulia Mal Doojar Mal. 65 I. C. 282 = 

4 Lab. L. J. 176 = 29 P. L. R. 1922= 

A. I. R. 1922 Lab. 100. 

-- 7 Where an appellate Court reversed, on a consi¬ 
deration of the plaint and evidence in the case, the order 
of the trial Court returing the plaint, 

Held, that no revision lay to the’ High Court. If 
the appellate Court had confirmed the trial Court’s order 
the plaintiff would have been entitled to come up in 
revision to the High Court against the original order of 
the trial Court. {Piggott and Walsh, JJ.) CHANDU 
Lal v. Kokamal. 611. c. 36 = 43 All. 334 = 

19 A. L. J. 110 = A. I. R. 1921 All. 226. 

No revision lies from the decision on a prelimi 


_. . -- - M1CUII11- 

nary issue in a suit regarding the jarisdicticn of the trying 
Court to entertain the suit. 12 O. C. 205, Ref 
C Kanhaiyalal J . C. and Lyle, A. J. C.) SHYAM 
SUNDAR V. SHEOAMBAR. 641 C 92 = 

24 O. C. 231 = A. I. R. 1921 Oudh 176. 
—S. 115—Jurisdiction—Declining of. 

- Execution application . 

Where the Lower Appellate Court held that the 
Dt. Munsif had no jurisdiction to allow the execution 
and it dismissed the execution application on the ground 
that it was made to a Court not having jurisdiction, 
Held, that in doing So, it declined jurisdiction within 
the meaning of S. 115. {Oldfield and Venkatasubba 
Rao, JJ). Muthukaruppa Chetty v. PARIYA 
Kavundan. 731. c. 956 = 18 M.L. W. 17 <= 

1923 M. W. N. 406 = A. I. R. 1924 Mad. 32 = 

_ . .. 45 M. L. J. 210. 

- Pauper application. 

Court not inquiring , into an application to sue as 
pauper on merits, but fixing a day under O. 33, R. 6, 
for receiving evidence as regards pauperism, but merely 
considering the case to be weak on merits, although 
time for production of evidence had not arrived can be 
said to have refused to exercise jurisdiction. {Sulaiman 
and Niamatullah , //.) SUMATRA Devi Mt. v. 
Hazari Lal. A. I. R. 1930 All. 758. 

—S. 115—Jurisdiction—Defect of. 

-Where the defect in the lower Court’s judgment 

is one of expression and of want of experience, it cannot 
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C. P. CODE (1908), S. 115—Jurisdiction— Defect 

1 # ' that there is a defect of jurisdiction. (. Dalai , J. 
be r r .u MOHAN DAS V. AHMAD RAZA. 

t .) JAGMOHAN Ur o 577 = A J E 1926 Oudh 183. 

— ST isT^rSs^tion 

"failure of justice has direct* — f«h 
a defect. ^Broadway,/.) ^ ‘ = pJjE 1922 = 
LAI- b ' a.I.R. 1921 Lah. 265. 

_S 115— Jurisdiction—Excess of. 

_- preliminary decree— Trailsfer of case. 

When after passing of a preliminary decree for 
accounts the case is transferred to another Court to dea 
With further proceedings of the case, the former Court 
havin'" no jurisdiction to pass a decree for the amount 
r nhlue it is no doubt open to the latter Court to con- 
X the question of a * ™ trial, but that is merely a 
matter of discretion and the preliminary decree that has 
, pr > mus t be taken into consideration as it 

been P*=f.i Sexcept in due course of law (i. e. by 

^appellate Court) and the latter Court to which the 
an nppen ferre( i can not ignore the preliminary 

case has been transt commen cement. It can 

deCree " discretion to hold a * h*oo trial only from 
exercise “^cre'.on preliminary decree, but 

the stage after.the passing r ^ p f , l9 „ (p c )> 

SSTfc-jjitT/.rWSnS= 

& * , 

_.The jurisdiction as to the passing of the order of 

. i : n fUp event of no security being 

S Fsr-sw *fTK 

jurisdiction. ( iVazir f/asan, A. 

Baldeo Singh. • ^ j R 1925 oudh 402. 

_Where it was open to the Judge to decide the 

. JJ t :»i P incidentally in so far as it was necessary 
fo^the°Darposes of giving relief to the plaintiffs, namely, 
their^rayer^or 8 declaration, of right to and recovery o 
the price of fish, but it was not within his jurisdiction at 
111 to declare the plaintiff’s title to the tank in dispute. 
DeldX revision so much of the decree of the lower 
Appellate Court must be expunged as declares the plain¬ 
tiffs title to the tank in suit which was not within the 
Judge's jurisdiction to declare. (Woodroffe andGhosi 
m ARADHAN MONDAL r. ABHOYA CHARAN 

Sdal 68 I. c. 626 = A. LB. 1923 Cal. 321. 

— S 115 -Jurisdiction— Existence of. 

—The fact that the Court below acts wrongly 
would not invoke the revisional powers of the H.gh 
Court when the Court below acts within jurisdiction and 
there is no question of law to be considered. (Mukerp 
, /?„„c //'J MOTI LAL v. MANDAN. 

and Do) , //•) j 0 545 = 1930 A. L. J. 454 = 

A. I. R 1930 All. 122. 

__Upon the transfer of territorial jurisdiction if a 

Court having jurisdiction over the place where the cause 
of°action in a pending suit arose dealt wRh tt withou 
a formal order for transfer of the suit to its file, the 
irregularity is merely technical and does not form, a fit 
subject for revfsion. (Curgenven, /.) RaMANATHAN 
CHETTY ,, ALAGAFPA CHETFV. r r S78 - 

_The grant of succession certificate in respect of 


C. P. CODE (1908), S. 115 —Jurisdiction Exis 
tence of. 

sum of money for which probate has already been grant¬ 
ed is invalid under Succession Act, S. 385, and the order 
of the District Judge setting aside the order of the Lower 
Court granting the certificate is one within his jurisdic- 

tion and so cannot be set aside in revision, even if 
tion and so c CHAND v. HARGOPAL. 

erroneous. (Tapp, J.) x r . 1930 Lah. 574. 

Simply because the Court takes a wrong view on 

r J . % !.l a-. nMoH with 


^ts or law. it cannot be said to have acted with 
any illegality in the exercise of its jurisdiction. Thus if 
“e Court has jurisdiction to decide the matter before it 
Ihe High Court will not interfere with ts order however 
wrongft may be on facts or law. ^ubhtdar, A. J. C.) 

Pachanna Pochanna. a l e J^ag 3 lie. 

_If the trial Court, whose order it is intended to 

revise had jurisdiction to decide the matter and has 
acted ’properly in exercise of that jurisdiction, its orders 
should not be set aside merely on the ground that the 
High Court cannot agree with the conclusion arrived at 
by the trial Court whether the case is decided rightly or 
wrongly: 11 Cal. 6 (P. C.). 16 Cal. 749 (P C.). and 
UK 1Q17PC 71 Foil. (Gokaran Nath Misra and 

NaudZy, //■) ' AD.TYA PRASAD re JAGD.SH 

Pr as ad 116 X. C* 105 — 5 O. W. N. 873 

4 Luck 93 = A. I. R. 1929 Oudh 26. 

. -No application for revision lies where the Lower 
Court had jurisdiction to decide whether or not it would 
exercise its inherent powers and such jurisdiction was 
exercised by declining to exercise such power. ( Mullick , 

/.) MODE NARAIN LAL v. KRISHNA DAYAL. 

108 I. C. 804 = 9 P. L. T. 659. 

-The Election Court has jurisdiction to go behind 

the decision of the Returning Officer relating to the vali¬ 
dity of votes in an election and in such a case there is 
neither lack of jurisdiction nor irregular exercise of 
jurisdiction, which would give the High Court authority 
to interfere under S. 115. ( Wallace, /.) MAMUNDI 
KONAR v. Shamshuddin Sahib. 90 I. O. 771 = 

22 M. L. W. 507 = A. I. R. 1925 Mad. 1207 = 

49 M. L. J. 381. 

__-Where a suit was dismissed by a Subordinate 

Judge and on appeal to the Dt. Judge he differed from 
the Sub-Judge as to the value of the properties and 
returned the appeal to be presented to the proper Court, 
Held, that the Dt. Judge had jurisdiction to pass the 
order that he passed and that no revision lay. (.Mullick 
and Ross , //.) MT. LADLl BEGUM v. RAM DAS. 

90 I C 321 = 1925 P. H. C. C. 167 = 6 P. L. T. 448 = 

A. I. R. 1926 Pat. 488. 

__If Court has jurisdiction to extend time upon 

an application for review there is no reason why his 
order should be disturbed because he made the order 
upon an application for extension and not upon an 
application for review. (.Kulwant Sahay. /.) MT. 

Ram Kumari v. deonandan Singh. 90 I.G. 79= 

1925 P.H.C.0.151 = A.I.R. 1925 Pat. 452. 

-A Court has jurisdiction to construe its own 

order and the High Court would not interfere if there 
is no irregularity in the exercise of that jurisdiction. 
(Dawson Miller, C . J. and Mullick, Jf) TULAMAN 
Baid v. Prayag Sahu. 861.C. 107= 

3 Pat. L. R. Civ. 100 = 6 P.L.T. 481 = 
1925 P.H.C.G.I4 = A.I.R. 1925 Pat. 318. 

_A Court has jurisdiction to accept or reject any 

piece of evidence including a medical certificate, hence 
its order based upon such acceptance or rejection is not 
revisable. (Mailick and Bucknill, //.) BHAICHAND 

ful Chand v. Seth Haji Dawood Ayub. 

761. 0. 60=A.I.R. 1924 Pat. 816. 



1865 


CIVIL, CRIMINAL AND REVENUE 


1866 


C. P. CODE (1908), S. 115—Jurisdiction-Exist 
ence of. 

- Held : The Court has jurisdiction to pass an 

order granting adjournment on terms as to costs and 
the High Court would not interfere in revision with 
such an order. ( Das and Macpherson , //.) CHOTU 
Mian v . Palto Gope. 84 I.C. 1013 = 

1 Pat. L. R. Civ. 270 = A.I.R. 1924 Pat. 529. 

—S. 116—Jurisdiction—Failure to exercise—Con 

current orders. 

-Per Makerji , /.—Where there is a refusal to 

exercise a jurisdiction which was undoubtedly possessed 
and there is an appeal to the District Judge who comes 
to the same conclusion as the Court below, an applica¬ 
tion in revision would lie against the orders of both the 
Courts. It would be different if the District Judge 
came to a different conclusion from that of the first 
Court. {Sulaiman and Mukerji, JJ.) FIRM GaNE- 
shi Lal Harnarain v. Debi Das. 47 All. 140 = 

6 L.R. A. Civ. 79 = 85 I.C. 470 = 

A.I.R. 1925 All. 267. 

—S. 115—Jurisdiction—Failure to exercise—Erro 
neous decision. 

-Where the decision of the Courts below is so 
palpably erroneous as to amount almost to an improper 
refusal to exercise a jurisdiction to the prejudice of the 
party entitled, revision will be allowed. ( Kanhaiya Lal , 
/•) SURAJMAN CHAUBE v. A NJORE SHUKUL. 

79 I.C. 605 = 46'All. 73 = 21 A.L.J. 861 = 

4 L.R.A. Civ. 591 = A.I.R. 1924 All. 263. 
—S. 115—Jurisdiction — Failure to exercise— 
Error of law. 

-The Court cannot be permitted to deprive itself 

of the jurisdiction, which belongs to it, by fastening an 
erroneous construction upon the words of statute. 
Where therefore a Court having jurisdiction to enter¬ 
tain an application refuses to look upon it upon an erro¬ 
neous assumption which is not warranted by facts, a 
revision lies. {Sen and Niainatullah, JJ.) TahSIN 
khan v . BaSant Rai. A.I.R. 1930 All. 477. 

-Where the Judge wrongly thinks an appeal is un¬ 
tenable the High Court should interfere in revision ( Mac- 
nair, A.J.C.) RAMACHANDRA v. MOHAN LaL. 

121 I.C. 668 = 13 N.L.J. 4 = A.I.R. 1930 Nag. 207. 

~——Where the Subordinate Judge has failed to exer¬ 
cise jurisdiction vested in him by law by refusing to ac¬ 
cept the plaint, and the District Judge on appeal has 
erred in law in confirming the decision of the first Court, 
the High Court has authority to interfere in exercise of 
its revisional jurisdiction. 32 Cal. 146, Foil. A. I. R. 
1921 All. 226, Dist. {Jailal , /.) JAGANNATH AMAR 

Nath v. Burma Oil Co., Ltd. 

119 I.C. 481 = 11 L.L.J. 282 = A.I.R. 1929 Lah. 605. 

-Refusal to entertain on erroneous grounds an 

appeal amounts to failure to exercise jurisdiction and is 
revisable. {/ai Lal , /.) CHAMPA Lal MODHO Lal 
V. Banarsi Das. 99 I. C. 690 = 

A. I. R. 1927 Lah. 134. 

--Where the Courts below upon an erroneous 

interpretation of the provisions of the Court Fees Act 
and also Civil Court Jurisdiction Act, came to a wrong 
conclusion that the suit was not triable by the Subordi¬ 
nate Judge, 

Held , that this is a case in which the High Court 
should interfere though the lower Court’s order may be 
an interlocutory one. {Greaves and Chakravarti , J J.) 

Rajani Kanta Bag v. Raja Bala Dasi. 

85 I.C. 870 = 29 C. W. N. 76 = 52 Cal. 128 = 

A.I.R. 1925 Cal. 320. 

■ -An erroneous order based on misconstruction of 
the provisions of the law holding that the applicant can¬ 
not apply under R. 100 of O. 21 is a refusal to exercise 


C. P. CODE (1908), S. 115—Jurisdiction—Failure 
to exercise—Improper procedure. 

jurisdiction and is revisable. {Das, /.) Ram KlSHUN 
Singh v. Damodhar Prosad. 75 I. C. 856 = 

83 I. C. 599 = 5 P.L.T. 107 = A. I. R. 1924 Pat. 506. 

-If the erroneous decision of a Subordinate Court 

on the point of limitation involves a refusal to deal with 
a petition made to it, its action amounts to a failure to 
exercise a jurisdiction vested in it by law. 44 M. 554, 
Foil. I M.L. W. 855 and 3 L.W. 36 Dist. {Spencer and 
Venkatasubba Rao , //.) BRITISH INDIA S. N. Co. v. 

Mahomed Bhoy. 70 1. C. 888 = 17 M. L. W. 705 = 

46 Mad. 938 = A. I. R. 1923 Mad. 435 = 

44 M. L. J. 100. 

-Where a Court by an erroneous view of the law 

refuses to exercise a power which it has got or exercises 
a power which it assumes it has but it has not really got, 
the case would be one falling under S. 115 and is revisa¬ 
ble. {Krishnan and Venkatasubba Rao , //.) GaNGAYYA 

v. Venkataramayya. 72I.C. 839=16 M.L.W. 988 = 

1923 M. W. N. 51 = 31 M. L. T. 423 = 
A. I. R. 1923 Mad. 230 = 44 M. L. J. 80. 

—S. 115—Jurisdiction—Failure to exercise—Evi¬ 
dence. 

-Where the lower appellate Court dismissed the 

suit brought on a hand note on the ground that the note 
was not admissible because of defective stamps and that 
no parol evidence was admissible in support of the 
transaction, 

Held that the revision did not lie either under S. 115, 
C. P. Code, or S. 107, Government of India Act, for 
holding particular evidence as inadmissible was vastly 
different from failing to exercise a jurisdiction vested by 
law in the Court of the first appeal. 23 Bom. 177 and 
(1918) P. H. C. C. 347. Foil. {Dhavle, /.)SHEOPUjAN 
V. Birna Pandey. A.I.R 1929 Pat. 633. 

—-S. 115—Jurisdiction—Failure to exercise—Exe¬ 
cution sale. 

-It is now the settled practice of the Patna High 

Court to treat a refusal to accept deposit tendered for 
the purpose of setting aside a sale under O. 21, K. 89, 

I C. P. Code as a refusal to exercise jurisdiction. {Mnl- 
lickand Maeph-rson , //.) AULAD A LI v. ABDUL 
Hamid. 741. C. 102 = 2 Pat. 715 = 

A. I. R. 1923 Pat. 490. 
-A Court which refuses to entertain an applica¬ 
tion under O. 21, R. 89, on the ground that the peti¬ 
tioner has no locus standi fails to exercise a jurisdiction 
vested in it by law. 40 Mad. 793 P.C., Rel. on. ( Wallis , 

C. J. Oldfield and Kumaraswami Sastri, JJ.') SUNDA- 

RAM v. Mamea Mavuthar. 63 I. C. 937 = 

44 Mad. 554 = 13 M.L.W. 498 = 1921 M.W.N. 272 = 

A. I. R. 1921 Mad. 157 = 40 M. L. J. 497 (F.B.). 

—S. 115—Jurisdiction—Failure to exercise — 
Extension of time. 

-An order restoring a case dismissed for default 

on condition of the payment of a reasonable amount of 
costs to the opposite party within a time fixed by the 
order is not an illegal order, but, on the contrary, is an 
order contemplated by O. 9, R. 13. Where an appli¬ 
cation of defendant to extend the time fixed fo- payment 
was refused, 

Held that the refusal did not amount to a failure to 
exercise jurisdiction against which, a revision can lie. 
{Sulaiinan and Daniels J J.) AHMAD HUSAINKHAN 

V. Hardial. 48 All. 199 = 24 A. L. J. 120 = 

6 L. R. A. (Civ.) 586 = 90 I. C. 243 = 

A. I. R. 1926 All. 142. 

—S. 115—Jurisdiction—Failure to exercise—Im¬ 
proper procedure. 

-Where a Judge did not hold that on the facts 

alleged in the plaint he had no jurisdiction but held that 
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c P. CODE (1908), S. 115 —Jurisdiction—Failure 
to exercise—Improper procedure. 

the case set out in the plaint was untrue in fact. 

Hehi\ that on this finding he ought to dismiss the suit 

on the merits and not return the P^otnoderO 7, R. , 
C P Code. If he returns the plaint he fails to exer 

cise jurisdiction vested in him by law anc .the order is 
open to revision. (Sulaiman and Davids, JJ.) 
HESHAR PRASAD PANDEY r/. RAGHUBm. 

90 I. C. 353-48 AD. **^1..^; 

-S. 115—Jurisdiction—failure to exercise-In- 

herent powers. , Cc ,ci 

---An order dismissing an application under S>s. 1D1 

and 152 on the ground that such application did not lie 

amounts to a refusal to exercise jurisdiction wi in 

S. 115. (. Suhrawardy and Chotzver , JJ. ) KABIR-UD- 

DIN MENDAL v. ENTAJ MONDAL. 79 I. O. 08o 

A. I. E. 1925 Cal. 420. 

—S. 115—Jurisdiction—Failure to exercise—Omis¬ 
sion to adjudicate. 

- —Informal application for execution. 

Certain decree holder made an application to the exe¬ 
cution Court for setting aside an order dismissing a 
previous application for execution without stating under 
what provisions of the law such application was being 
made. The execution Court dismissed the application 
holding the same to be an “informal” application. The 
decree-holder appealed under S. 47, C. P. Code. 

Held that ihe order appealed against was not an 
appealable order and hence no appeal could lie. 

Held further that in such cases Court should look to 
substance rather than to form and that the application 
ought to have been treated as one for review and that 
in not doing so, the Court failed to exercise jurisdiction 
which was vested in it by law within S. 115. (Tck 
Chand , /.) LAHORE F.LECTRIC SUPPLY CO. LTD., 

Lahore v. Jagat ram. 1151. C. 862 = 

A. I. R. 1928 Lah. 811. 

- Case not raised. 


Per Kemp, A.J.C. —Failure to adjudicate on plaintiff’s 
claim is failure to exercise jurisdiction and revision lies. 

Per Fawcett , J. C. and Crump , A.J.C. —Where the 
question is whether the plaintiff’s claim is founded on 
breach of contract or fraud it is not sufficient to say that 
the words of the plaint can be construed as disclosing a 
case of a fraud and that therefore a case of fraud should 
be tried. Where the whole course of the case shows 
unmistakably that the plaintiffs relied not on fraud but 
on a breach of contract, it cannot be held that the Court 
failed to exercise jurisdiction merely because they omit¬ 
ted to consider cx proprio motu a case which was not 
properly raised before them and adjudicated only on the 
question of the breach of contract. (Fawcett, J. C., 
Crump and Kemp , A. J. Cs.) BANUMAL v. NEWAND- 
MAL. 831. C. 360 = 

16 S. L. R. 207 = A. I. R. 1921 Sind 159 (F.B.). 

—S. 115—Jurisdiction—Failure to exercise—Parti¬ 
tion. 

--—The High Court will interfere in revision where 

the lower Court refuses to order partition at the instance 
of any of the defendants in a partition suit as such a 
refusal amounts to a failure to exercise jurisdiction. 
(Suhrawardy and Duval , JJ.) LOKE NATH SAHA v. 

Radha Gobinda. 86 I. C. 765 = 

A. I. R. 1926 Cal. 184. 
—S. 115—Jurisdiction—Failure to exercise — 
Probate. ! 

-Revision lies against the order of a District Judge 

refusing to enter into the matter, when the applicant 
for probate alleges that certain properties have been 
erroneously included in the schedule and that they are 


C.P. CODE, (1908), S. 115 —Jurisdiction Final 
decision. 

trust properties and not part of the estate of the deceas¬ 
ed and should therefore be excluded from the valuation. 

It is the duty of the District Judge in such a case to go 
into the matter and his failures to do so is a re usa o 
exercise a jurisdiction vested in him by law ar ]Jr un , er 
S. 115 his order is revisable. (Rankin and Mukerjee , 
JJ.) CHINMATHA NATH PAL CHOUDHURL V. 

Secretary of State. 78 I.u. 901 - 

A. I. R. 1925 Cal. 357. 

—S. 115—Jurisdiction—Failure to exercise—Rent 

Suit. ,. 

-Wherein a suit by a co-sharer landlord for ms 

share of the rent or in the alternative for the whole 
rent, the Court declined to consider whether the plaintiff 
was entitled to a decree for the whole rent, held that the 
Court refused to exercise a jurisdiction vested in it and 
that, that a revision lies. (Dawson Miller , C. J. and 
Mullick, J.) Rajgiri Singh v. Jadunath Roy. 

4 Pat. L. T. 39 = 1922 P.H. C. C. 355 = 

A. I. R. 1923 Pat. 41. 
—S. 115—Jurisdiction—Failure to exercise—Res¬ 
toration of Suit. 

_Refusal to receive evidence in support of appli¬ 
cation for restoration of a suit dismissed under O. 17, 
R. 2 on the understanding that it was dismissed under 
R. 3, is a refusal to exercise jurisdiction within S. 115. 
(Mullick and Macpherson , JJ.) MAHOMED MANDOOD 

v. rameshwar Singh. 741. c. 693 = 

1 Pat. L. R. 281 = A. I. R. 1923 Pat. 530. 
_g ii5—Jurisdiction—Failure to exercise — 

Right to particular procedure denied. 

-If the law gives a party the benefit of a particu¬ 
lar procedure and there is failure on the part of the 
lower Court to exercise its jurisdiction so as to let him 
take advantage of it, the fact that it has held that 
another procedure is open to him is no reason for not 
setting it right in revision. (Kotval,. A. /. <Cj Gaya- 
RAMSAO V. BALK1SHAN. A. I. R. 1929 Nag. 179. 
—S. 115 —Jurisdiction—Failure to exercise—Stay. 
Staying execution proceedings by wrongly ap 

_ _ • n 4 a •. ... f_ m nvor/'ico mricrlir 


plying C. P. Code, S. 10 is refusing to exercise jurisdio 
tion and is revisable A I. R. 1924 Lah. 425; A. I. R. 
1923 Lah, 615. Dist. ( Johnstone . J.) MaHBOOB 

Begum v. Gulam Mahomed. 1191. 0. -188- 

A. I. R- 1929 Lah. 694. 

—S. 115—Jurisdiction — Failure to exercise— 
Stay of Suit. ,. , . * f 

_An order, the effect of which is to refuse to 

exercise a jurisdiction vested in the Court under S. 10, 
is open to revision. (Stuart C . Wazir Hasan 

and G oka ran Nath Misra,- JJ.) SAHDEO SINGH r. 
MT. CHANUN KUER, l 1 } L O. 161- 

6 O. W. N. 604 = 3 Luck. 650 = 
A. I. R- 1928 Oudh 355 (F. B.). 

—S. 115—Jurisdiction—Failure to exercise—Suit 
held not maintainable. 

S. 115, C. P. Code, covers the case of an appellate 
Court rejecting a suit on the erroneous ground of its not 
being maintainable. The Court’s act amounts to declin¬ 
ing to give a decision on the merits.This means it refuses 
to exercise a jurisdiction vested in it by law, a refusal 
which can be rectified in revision. (Martineau, JJ 
IMAM DIN V. Ditto. 

A. I. R. 1925 Lah. 174. 

—S. 115 —Jurisdiction—Final decision. 

-There is no better way of directing that there 

shall be no appeal than by the legislature stating that 
the decision of a particular Court shall be final.. But 
even a decision which is final is open to revision. 
(Schwahe, C . Rasnesam and Waller , //-) PARTHA- 
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C. P. CODE (1908), S. 115—Jurisdiction—Impro- 
per exercise of. 

SARADHI NAIDU V. KOTESWARA RAO. . 

78 I. 0. 98 = 47 Mad. 369 = 19 M. jL. W. 402 = 
34 M. L. T. 50 = 1924 M. W. N. 272 = 
A. I. R. 1924 Mad. 561 = 46 M. L. J. 201 (F. B.). 
—S. 115—Jurisdiction—Improper exercise of. 

- Trial of suit stayed. 

Where the appellate Court has not been informed 
that the suit was stayed under S. 10 and it orders it to 
be taken up forthwith, thinking it to be pending with¬ 
out adequate cause, the Court below if it proceeds with 
the suit acts improperly. The order of the appellate 
Court cannot override express provisions of law and it 
is open to a party aggrieved to ask Court below to re¬ 
consider its order, although no revision is maintainable. 
(Mukerji and lViatnatullah, JJ.) L. BaL KRISHNA 
v. Ram KISHUN. 1211. O. 97 = 1930 A. L. J. 235 = 

A. I. R. 1929 All. 957. 

-When a Court having jurisdiction to try a suit 

passes a preliminary decree for rendition of accounts, 
but its jurisdiction is ousted to deal with further proceed¬ 
ings, i.e ., to pass a final decree for the amount found 
due, it being more than the Court has jurisdiction to 
pass a decree for, the proper order for the appellate Court 
is to transfer the case to the Court having jurisdiction 
to try the suit and not to return the plaint for presenta¬ 
tion to proper Court. Order returning the plaint is 
revisable. {Jai Lai, J.) FazaL KaRIMCHISTI v. 

Municipal Committee, Jullundur. 

118 I. C. 537 = A. I. R. 1929 Lah. 107. 

- Dismissal of execution application. 

On default by the judgment-debtor to furnish security, 
the Court directed the decree-holder to take steps for 
execution at once; and he deposited talbana for service 
of sale proclamation, but the processes not having been 
filed, the execution case was ordered to be dismissed for 
default. ' ■ 

Held, that the Court exercised jurisdiction illegally 
in not allowing the decree-holder reasonable time for 
filing the processes after he had put in the talbana under 
the direction of the Court, and that as the decree-holder 
could not have been expected to be ready with the pro¬ 
cesses in the expectation that the judgment-debtor would 
fail to furnish the required security, the order dismissing 
the case for default must be set aside.' ( Greaves and B. 

B. Ghose , JJ.) Ram Prosad Ram Kissen v. Haro 
Kumar Basak. 921.0.298 = 

A. I. R. 1926 Cal. 1017. 

. - D ismissal of stay application. ( L ' , ’ 

Where the petitioner applied for stay of execution of 
decree from which an appeal was pending and the appli¬ 
cation was dismissed by the District Judge as being 
made too late ; 

Held ( Graham, J. dissenting ): the District Judge 
though he had jurisdiction over the subject-matter, exer¬ 
cised the jurisdiction irregularly and the High Court 
had jurisdiction to interfere in revision with the order 
of the District Judge and set aside his order*' ( Suhra - 
wardy and Graham, JJ.) BlRESH CHANDRA DAS v. 
HarI DASI BOSE. 82 I. C. 435 = 

uC- . A. I. R. 1925 Cal. 254. 

—t --Exercise of jurisdiction owing to a wrong inter¬ 

pretation of a rule is revisable. {Dei'adoss and Wallace, 
JJ.) VEERAPPA CHETTIAR v. SUNDARESA SASTRI- 
GAL. 921. C. 300 = 48 Mad. 676 = 

22 M. L. W. 606 = A. I. R. 1925 Mad. 1201 = 

“ 49 M. L. J. 366. 

-Applying O; 25, R. f j 1 to a suit which is not for 

payment of money is an illegal exercise of jurisdiction 
and , such an : order is revisable. ( Carr. J .) Amina 
Bibi v. Moh^een Kaka. 89 LC. 620 = 3 Rang. 211 = 


C. P. CODE (1908), S. 115—Jurisdiction—Submis¬ 
sion to. 

A. I. R. 1925 Rang. 300. 

- S. ll5of the Code applies to jurisdiction alone, 

the irregular exercise or non-exercise of it or the illegal 
assumption of it. A I. R. 1917 P.C. 71, Foil. Wrong 
exercise of jurisdiction is no ground for interfer¬ 
ence. 11 Cal. 6 P. C. = 52 I. C. 641 and 37 I. C. 348 
Foil. The High Court is very slow to interfere in 
revision where there is a separate remedy open. 32 Mad. 

334 : 1 M. L. W. 905 and 1 M. L. W. 232, Ref. 

to. ( Odgers , J.) VENTALA VEERARAJU v. KURU- 
VELLA SUBBARAYADU. 64 I. C. 493 = 

15 M. L. W. 245 = 1921 M. W. N. 507 = 
A. I. R. 1922 Mad. 3 = 41 M. L. J. 378. 

—S. 115—Jurisdiction—Meaning of. 

-Jurisdiction in its ordinary sense when applied to 

a Court means the power or authority of judging and a 
Court is said to be of competent jurisdiction with regard 
to a suit or other proceeding when it has power to hear 
or determine it or exercise any judicial power therein. 
Therefore when a Court entertains a petition and deals 
with it but holds wrongly that it is not maintainable 
under any provision of the law that does not amount to 
a refusal to exercise jurisdiction : 39 Cal. 473 and 20 
All. 78 and 11 Bom. 488, Foil. ( Cuming and Mallick, 
JJ.) Jyotindra Nath v. Sourindra Nath. 

46 C. L. J. 182 = 31 C. W. N. 818 = 103 I. C. 468 = 

A. I. R. 1927 Cal. 928. 

-The term “ jurisdiction ” is used in the ordinary 

sense, that is, a jurisdiction local, pecuniary, personal or 
with reference to the subject-matter of the suit. {Curgen- 

yen, j.) (Paitchaikala) Mangamma v. Nallanti 
Peda Ammanna. 26 M. L. W. 15 = 1011. C. 514 = 

A. I. R. 1927 Mad. 660. 

—S. 115—Jurisdiction—Proper exercise of. 

- Rate of maintenance. 

Where a Hindu widow brought a suit questioning the 
will of her husband and therein applied for interim 
grant of maintenance, and the lower Court granted a 
maintenance on the basis of what the will gave to the 
widow as maintenance: 0 

Held : that the lower Court exercised its jurisdiction 
properly in taking the wish of the testator as the basis 
of his decision and that the High Court cannot interfere. 
{Coutts and Ross, JJ.) SAB1TR1 THAKURAIN v. 

Frederic Ammie Save. A. I. R. 1922 Pat. 38. 

- Reference to Collector. 

The lower Court found that the mortgagor was a 
member of an agricultural tribe and referred a mortgage 
suit to the Collector under sub-S. 3 of S. 9 of the Bundel- 
khand Land Alienation Act with a view to the Collector 
exercising powers under sub-Ss. 1 and 2 of the section. 

Held : that a revision lay to ,the High Court on the 
question whether the lower Court had exercised its 
jurisdiction correctly in refusing to pass a decree in 
favour of the plaintiff and referring the case to the 
Collector. {Mukerji and Dalai, JJ.) JASWANT RAO 
v. Kashinath Rao. 6 L. R. A. (Civ.) 14 = 

86 I. C. 208 = A. I. R. 1925 All. 253. 

-— Remand. 

-Where a Court ordering remand has, in the view of 
the revisional Court, properly exercised its jurisdiction, 
the revisional Court has no power under S. 115 to inter¬ 
fere : A. I. R. 1927 Mad. 335 and A. I. R. 1927 Mad. 
859, Foil. {Kumaraswami Sastri and Wallace , JJ.) 

“Suppiah Nadar v. Muthia Pillai. 

112 I. C. 710 = A. I. R. 1928 Mad. 984. 

—S. 115—Jurisdiction—Submission to. 

High Court will decline to interfere in revision on an 
objection as to jurisdiction where it has been shown that 
no objection was taken and that the parties submitted 
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c. P. CODE (1908), S. 115—Jurisdiction Submis-1 C. P. CODE (1908), S. 116 -Leave to sue. 


sion to. 

to the jurisdiction of the Court : 19 C. W. N. 900, Rel. 
- y) 

UA A. I. E. 1927 Cal. 388. 

_ \ suit cognizable by a Court of Small Causes 

was tried by a Munsif under his ordinary jurisdiction 
without objection to his jurisdiction though he had none 
and a decree was passed for plaintiff. The defendant 
appealed to Dt. Judge without any reference to the ques¬ 
tion of jurisdiction. The District judge reversed the 

decree of the Munsif and the plaintiff applied to High 
Court under S. 115. C. P. Code for revision of the order 

by the District Judge. . -- ,, . 

Held the High Court should not interfere. 33 Mad. 

323 and 25 Bom. 417 Dist. (. Baker J. C.) KamRUD- 
DIN v. MT. INDRANI. T 

75 I. C. 769 = A. I. E. 1924 Nag. 17. 
—S. 115—Leave to sue. 

-Per Walsh , J. (Piggott, J. doubting).—An appli¬ 
cation for revision of the order refusing leave to sue in 
forma pauperis is not maintainable. (Piggott a)l(i 
Walsh , //.) MAHADEO SAHAI v. SECRETARY OF 

State. 65 I.C. 255 = 20 A.L.J. 55 = 44 All. 248 - 

A. I. E. 1922 All 1. 

•No application in revision can be maintained 


against an order admitting an application for leave to 
sue in forma pauperis. ( Piggott and Walsh, JJ-) 
Kandhaia Singh v. mt. Kundan. 67 I. C. 641 = 

20 A. L. J. 471 = A. I. E. 1922 All. 208. 

-An application for permission to sue as a pauper 

is in itself a ‘ case ’ within the meaning of that term as 
used in S. 115, 12 O. C. 381 Foil ; A. I. R. 1922 All. 1, 
Not Foil. ( Ashworth , /. C.) SHEO NARAYAN LaL v. 
Mt. MUNAQQA. 74 I. C. 344 = 9 O. L. J. 610 = 

A. I. E. 1923 Oudh 118. 

-No revision lies where Couit finds on the mate¬ 
rials before it, that the person seeking to sue as pauper 
is not unable to pay the Court fees due. (Mullick and 
Macphcrson . //.) UMAR BAHADUR V. Ml). K.VR1M 
Nanvab. 79 I.C. 56 = 5 P.L.T. 606 = 2 Pat.L.E. 276 = 
1923 P. H. C. C. 287 = A. I. E. 1924 Pat. 667. 

-An order rejecting application to sue in forma 

pauperis not being an interlocutory order is revisable ; 
134 P. R. 1919 ; A. I. R. 1926 All. 446 ; A. I. R. 1924 
Lah. 659; 41 Mad. 620, Ref. (Dal ip Singh , /.) 
Allah Wasai v. Ramzan. 117 I. C. 95 = 

A. I. E. 1929 Lah. 498. 

- C. P . Code— (9.33, R. 1. 

An order rejecting an application to sue as a pauper 
is a decision of a case for the purposes of S. 115 of the 
C. P. Code and is subject to revision by the High Court 
under that section. A.I.R. 1924 Nag. 44 Foil. But where 
the case is one of a pure finding on evidence and where 
there is not any material irregularity the HighCourt will 
not interfere in revision. It is settled law that where a 
Court has jurisdiction to determine a question, and it has 
determined that question it cannot be said to have acted 
illegally or with material irregularity merely because it 
has come to an erroneous decision. 11 Cal. 6 (P. C.) 
Foil. ( Baker , J.C. and Prideaux , A. J.C.) RAM- 

chandra v . Gajrabai. 88 I. C. 157 = 

A. I. E. 1925 Nag. 343. 

- C.P.Code 0. 33,7?. 1. 

The refusal to allow plaintiff to sue as a pauper does 
not determine anything in the suit. It is merely the 
decision of a preliminary issue arising in or anterior to 
the suit. It determines nothing except that the plaintiff 
cannot sue as a pauper. He can sue in the ordinary 
way like anybody else and no revision lies from such an 
order ; 43 All. 564, (F. B.) ; 32 All. 623, not Appr. 


f Walsh and Dalai , //.) SHANKAR BAN 7". KAM DEO. 

48 All. 493 = 24 A. L. J. 557 = 941.0. 484 = 

A. I. R. 1926 All. 446. 

- Practice — C. P. Code , 0. 33, R. 1. 

Revision lies from an order rejecting application to be 
allowed to sue as a pauper. A.I.R. 1924 Nag. 44 and 
A.I.R. 1925 Nag.343, Foil. A.I.R.1926 All. 446, not Foil. 
But High Court will not interfere in this class of cases 
unless there is some material irregularity or illegality in 
the lower Court’s procedure even if on the evidence in 
question it were itself disposed to take a different view 
of questions of fact involved. ( Findlay , J. C.) iGENIA- 

BAI V. SANKER RAO. 1S L 

A. I. R. 1927 Nag. 340. 

-Revision lies against an order refusing leave to 

sue as a pauper. (Jai Lai , /.) MT. KaKO v. 

Sohna. 98 I. C. 879 = A. I. R. 1927 Lah. 56. 

-Where a minor plaintiff applied to sue as a 

pauper but the lower Court taking into consideration the 
means of his near relations, rejected the application, 
Held , that the Court had acted with material irregu¬ 
larity in disposing of the application without having 
applied its mind to provisions of O. 33 and without 
having realized what the vital issue for determination in 
such application is and the High Court would interfere 
in revision. (Tek Chand , /.) SHARAN SINGH z'. 

Mt. Man Kauk. 1211.0.381 = 

A. I. E. 1929 Lah. 746. 
Order of dismissal of application to sue as pauper 


on the ground that the suit is barred by limitation is 
ultra vires and the order of dismissal is revisable. 

(Jwala Prasad and Adami , //.) SHEIKH MUHAM¬ 
MAD Nasrullah v. Sheikh Muhammad Shuku- 
rULLah. 83 I. C. 871 = 3 Pat. 275 = 

1925 P. H. C. C. 134 = 6 Pat. L.T. 209 = 

A. I. R. 1925 Pat. 30. 

-In cases under O. 33, R. 5, it is the duty of the 

Court not merely to read through the plaint but to 
make a very extensive inquiry as to the facts on which 
the plaint is based. And if the Court after proper 
exercise of jurisdiction has come to a conclusion and 
rejected the application, no revision lies, although the 
conclusion may be wrong. (Nearve and Kendall , A. J. 
Cs.) MD. ISMAIL v. KARAM ALI. 79 I. C. 922 = 

11 O. L. J. 568 = A.I.R. 1925 Oudh. 74. 

-A revision petition does lie against an order of 

the Court rejecting an application for leave to sue in 
forma pauperis. A. I. R. 1922 All. 1, Diss. from ; 13 
M.L.J. 292 (F. B.) ; 41 Mad. 620 and A. I. R. 1924 
Mad. 80, Foil. ( Sundaram Chetty , /.) RAMCHANDRA 
RAJU V. VENKIAH. 101 I. C. 18 = 

A. I. R. 1927 Mad. 441 = 52 M. L. J. 330. 

-The Court is not entitled to take evidence from 

the parties upon the question of the plaintiff’s title 
before coming to the conclusion whether it would grant 
or refuse the application under Rules 5 and 6 of O. 33. 
If it takes evidence on the question of title it exercises 
a jurisdiction not vested in it by law within S. 115- 
( Barter/i and Gokul Prasad , //.) MT. SHANRAN 
Bibi V. ABDUS Sam AD. 731. 0. 538 = 

45 AU. 648 = 21 A. L. J. 441 = 4 L. R. A. Civ. 252 = 

A. I. E. 1923 All. 577. 

-Where the Lower Court disposed of an applica¬ 
tion for leave to sue as a pauper, without taking such 
| evidence as the opposite party had offered before 
it and without notice to the opposite party and the 
Government, 

Held , the Court acted without jurisdiction in dealing 
with the pauper application and a revision lay. 
{Mukcrji and Graham, J J.) NONI KRISHNA BOSaK 
v. NOBA MON JUKI DaSSI. 1001. 0. 726 = 
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C. P. CODE (1908), S. 115—Leave to sue. 

A. I. R. 1927 Cal. 464. 

Revision lies from an order granting leave to sue 
as a pauper. 32 Ail. 623, Diss. from. ( Waller , 

/.) Venkat Krishnayya v. Thummalapalli 
Sayamma. 96 I. C. 175 = A. I. R. 1926 Mad. 958. 

Where a Court entertains a suit without its per¬ 
mission having been obtained as required by O. 1, R. 8, 
such permission having been afterwards obtained the 
Court does not act without jurisdiction, and therefore 
sub-S. {a) of S. 115 is not contravened. {Otter, J.) 
MAUNG Wa v. MAUNG CHEIK. 1011. C. 200 = 

6 Bur. L. J. 16 = A. I. R. 1927 Rang. 134. 
—S. 115—Limitation. 

Article 181 has no application to an application 
made to High Court in revision of an order of a 
Criminal Court of inferior jurisdiction. It does not 
appear that the legislature ever intended that there 
should be a time limit placed upon the power of the 
High Court to interfere by way of revision in a criminal 
case. 1 here is no reason also why the same principle 
should not be applied to civil revisions. These powers 
are exercised by High Court quite irrespective of any 
right on the part of the aggrieved party to move the 
Court. 43 Cal. 1029, Ref. (Pullan, J.) SHAH 
Naim Ata v. Emperor. 7 O. W. N. 663 = 

1930 Cr. C. 941 = A. I. R. 1930 0udh401. 

- Time for filing revision is 45 days in C. P. and 

Berar. •> 

The period allowed by the Nagpur Judicial Commis¬ 
sioner’s Court for applications for revision is only 45 

days. ( Prideaux , A. J. C.) UDAIRAM v. ThaKUR 
Prasad. 89 I. c. 933= A. I.R. 1926 Nag. 65. 

S. 115—Material Irregularity. 
Alteration in judgment. 

Appointment of Guardian ad-litem. 

‘ Burden of proof. 

Dismissal for default. 

Election. 

Evidence. 

Failure to adjudicate. 

." Finding of fact. 

Issues. 

Meaning of. 

Misreading findings. 

• ,J Non-joinder of parties 
Objection to attachment. 

Omission to apply law. 

Pleadings. 

Practice. 

Precedents. 

Procedure. 

Remand. 

Sale certificate. 

Security for jmesne profits. 

• Setting aside sale. 

- .^Transfer of case. 

What amounts to. - 

Wrong valuation. 

—S. 115—Material Irregularity—Alteration in 
judgment. . 

-In a claim proceeding, the Dt. Munsif delivered 

his judgment orally, dictating it to the shorthand writer. 
When the short-hand transcription reached the Dt. 
Munsif he entirely changed the effect of what he had 
said in open Court. i: 

Held it was a material irregularity. 

Held further that though it is the practice of the 
Madras High Court not to interfere in revision when 
another remedy is available, it ( will interfere where the 
case is exceptional and it is doubtful whether another 
remedy is open. (Re-trial of the whole case directed.) 

D. D.—VOL. 1—118 
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C. P. CODE, (1908), S. 115—Material irregularity — 
Election. 

0 Oldfield , /.) HARI XRISHNAN v. ARUR P.ANDI 

THAR. 72 I. C. 688 = 18 M. L. W. 105 = 

1923 M. W. N. 354 = A. I. R. 1923 Mad. 663. 
—S. 115—Material irregularity—Appointment of 
guardian-ad litem. 

---Where the defendant was alleged to be of un¬ 
sound mind which fact was denied by the plaintiff and 
the Court after an interview with defendant appointed 
a guardian add item for him. 

Held , that the procedure constituted a material 
irregularity and the order was revisable. {Woodroffe 
and G/iose , //.) RAM SUNDAR Saha v. Kali 
Narain Sen Choudhry. 70 I. C. 307 = 

A. I. R. 1922 Cal. 86. 
—S. 115—Material Irregularity—Burden of proof. 

--—Where on a plaintiff’s petition for discovery the 

defendants produced the account books in their custody 
and after inspection the plaintiffs did not admit their 
genuineness or completeness and insisted on proof the 
lower Court held that they could be exhibited. 

Held , the burden of proof was on the defendants 
and the Court committed a material irregularity, which 
should be set aside. {Oldfield and Venkatasubba Rao , 

//.) Rajagopala v. Ramanuja. 

721. C. 459= 1923 M.W.N. 292=18 M.L.W. 165 = 

A. I. R. 1923 Mad. 607. 

-The wrong allocation of the onus of proof is 

material irregularity justifying interference in revision. 
102 P. R. 1912 Disappr. 41 P. R. 1898 ; 143 P.W.R. 
1908 Foil. (S/iadi Lai , C. J.) GaNDa Ram v .. 
Rehana. 64 I. C. 91 = 3 L. L. J. 417 = 

A. I. R. 1921 Lah. 166. 
—S. 115—Material irregularity — Dismissal for 
default. 

-After decree has once been made in a suit, the 

suit cannot be dismissed unless the decree is reversed in 
appeal. And if a trial Court, having fixed a date for 
further proceedings under directions of appellate Court 
modifying the preliminary decree, dismisses the suit on 
that date, under O. 9, R. 9, such a dismissal is wrong 
and a revision lies over it. A. I. R. 1924 P. C. 198 
and 32 All. 319, Rel. on. (Venkatasubba Rao and Ma- 
dhavan Hair , //.) YaGAMMAL v. ARULAYEE AM- 
MAL. 124 I. C. 605 = 30 M. L. W. 979 = 

53 Mad. 395 = A. I. R. 1930 Mad. 158 = 

57 M. L. J. 781. 

-The plaintiff closed his case and the hearing of 

the defendant’s evidence was begun. The case was then 
adjourned till next day for the remainder of the evidence.. 
Next day the plaintiff and her pleader were both absent 
and the Court dismissed the suit under O. 9, R. 8 read 
with O. 17, R. 2 C. P. Code. 

Held , that it was within the competence of the Court 
to dismiss the suit for default, and it could not be said 
that in doing so the Court acted with material irregula¬ 
rity in the exercise of its jurisdiction. {Daniels, J. C.) 
Mt. Aisha v. Mt. Chatta. 

89 I. C. 418 = 2 O. W. N. 432 = 

A. I. R. 1925 Oudli 433. 

—S. 115—Material irregularity—Election. 

-Where a Court held that the marking of the ballot 

papers by the polling officers secretly and without allo¬ 
wing the candidates or their agents to see how the marks 
were made was in. contravention of R. 15 of the Rules 
under Madras Act V of 1920, S. 303 (2) ( b ) for the con¬ 
duct of elections it did not act with material irregularity 
in the exercise of its jurisdiction, nor assumed jurisdic¬ 
tion which it did not possess, and so its order was not 
revisable. C. R. P. No. 541 of 1923, Foil.; A.I.R. 1927 
Mad. 1000, not Foil.; A. I. R. 1924 Mad. 561 (F. B.), 
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C. P. CODE (1908),S. 115-MaterialIrregularity- 
Election. 

Rel. on. (JCurg*nvcn. J.) UMAR UDUMAN THARA 
CANARY MOIDEEN PlLLAl. 

1927 M. W. N. 838 = 119 I. C. 145 = 

A.I.R. 1929 Mad. 257. 

--The High Court could revise an order of a Sub- 

|udge on an election petition, if he had acted with 
material irregularity or illegality. (Spencer ami Ven - 
katasubha Rao , //.) VeNKATAR\MA IYER v. HAMID 
Su, TAN. 70 I. C. 987 = 17 M. L. W. 656 = 

1923 M. W. N. 78 = 32 M. L. T. 114 = 

A I. R. 1923 Mad, 360 = 44M,L.J. 161. 

—S. 115—Material irregularity— Evidence—Ab¬ 
sence of. . 

-A Court acts with material irregularity in the 

exercise* of its jurisdiction in coming to a finding not 
based on the evidence on record. ( Addison , /.) BHAG- 

wan Singh v. Mt. Chetan Bai. 

96 I. c. 247 = A.I.R. 1926 Lab. 566. 

- Reversing judgment of a lower Court on a new 

question not raised by the parties and for which there 

were not sufficient materials for the Court, is acting with 
material irregularity. ( Madhavan Nair , /.) NARANO 

Mahapatro v. Sri ramachandra Mardaraja. 

80 I. C. 724 = A. I. R. 1925 Mad. 357. 

-Where a Court disposes of a suit on a case not 

raised by the parties and to which evidence has not 
been directed there is a substantial error or defect of 
procedure and revision lies. (Ross % J •) OAYANI 

Sahu v. Balchand Sahu. a 

73 I. C. 41 = A. I. R. 1924 Pat. 341. 

-If the decision is based not merely on a forced 

and impossible construction of the facts that were before 
the Court but on the importation of facts, which are 
admitted by both parties not to exist, there is clearly a 
material irregularity in the exercise of jurisdiction of the 
sort contemplated by clause (<r) of S. 115 of the 
Civil Procedure Code. ( Haiti fax , A-J.C.) PaNDU- 
RANG v. KALLUDAS. 651. C. 881 = 

A. I. R-1923 Nag. 108. 

-On a point of fact dealing with the sufficiency of 

cause for not making a deposit, a court cannot come to 
a finding without taking any evidence especially where 
there is no affidavit on the record and the parties are 
not agreed as to the facts. ( Panton , /.) JabaN Saha 

v. Sebak Mondal. 64 I. C. 85 (Cal.). 

—S. 115—Material irregularity—Evidence—Ad¬ 
missibility of. 

-Ordinarily when a Court acts on evidence which 

has not been proved or which is inadmissible in evi¬ 
dence, it does not act without jurisdiction. Furthermore, 
if a Court considers the question of the admissibility of 
a document and decides either that it is admissible or 
not admissible then, even though the decision may be 
wrong, the Court does not act with material irregularity 
or illegality. It merely commits an error of law. But 
on the other hand if the Court does not apply its mind 
to the question of the admissibility at all and acts on a 
document which has not been proved or which is not 
admissible without considering whether or not it is 
admissible, it acts with material irregularity or illegality 
in exercising its jurisdiction. (, Suleman , /.) HABIB 

Bux v. Samuel Pitz & Co. Ltd. 23 A. L. J. 961 = 

6 L. R. A. Civ. 553 = 89 I.C. 22 = 

A. I. R. 1926 All. 161. 
—S. 115—Material irregularity—Evidence—Com¬ 
mission—Examination on.* 

-Where the defendant had been a resident of 

Rangoon with his family for many years and he was 
served with summons there, and the plaintiff himself 
■was a resident of Rangoon and was examined on com- 


C. P. CODE ( 1908 ), S. 115—Material irregularity. 
—Evidence—Refusal to take, 

mission himself there. , ' , . . ,, 

Held , in these circumstances the defendant should 

have been allowed to be examined on commission. 1 he 
watching of his demeanour was not a sufficiently strong 
ground to justify the dragging of the ^defendant all the 
way from Rangoon to India. 40 M. 793, Expl. 

Held, further, that the omission to examine defendant 
on commission amounted tq, material irregularity. 
(. Krishnan , /.) A. R. P. R. VlSWANATHAN CHETTY 
V. M. N. M. SOMASUNDARAM CHETTY. 

78 I. C. 407=34 M. L. T. 314 = 

1924 M. W. N. 191 = A. I. R. 1924 Mad. 641- 

46 M.L.J. 131. 

—S. 115—Material irregularity—Evidence—Es- 
t<>PP Per Hemp, A.J.C. —Ignoring the application of 


the rule of estoppel is material irregularity. {Fawcett 

/. C. t and Crump and Kemp , A. J-CsJ BRUMAL 

V. Newandmal. 83 1. C. 360 - l 6 S. I*. Ri 207 - 

A. I. R. 1921 Sind 159. 

-Omission to consider the question of estoppel is a 

material irregularity which justifies interference in re¬ 
vision. ( Martineau , /.) TEJ BHAN v. WALI DAD. 

60 I. C. 716 = 3 Lab. L. J. 181 = 

A. I. R. 1921 Lah. 60. 

—S. 115-Material irregularity—Evidence—Fur¬ 
ther evidence—Order to take. 

-Where in appeal against dismissal of suit under 

O. 17, R. 3 the appellate Court directs further evidence 
to be taken by the trial Court, without expressly setting 
aside the decree passed by the trial Court it acts with 
material irregularity within S. 115. (1917) 38 Mad. 414, 
Dist.; (1922) 46 Bom. 184 ; (1919) 46 Cal. 738, Foil ; 
(1922) 44 All. 176 ; (1922) 44 All. 492, Dist. ( Duck - 
worth and Po Han , //.) ASHROF ALI v. MAHOMED 
MORDEN. 1 Rang. 656 = 791».p. 482 = 

A.I.R. 1924 Rang 177. 

—S. 115—Material irregularity—Evidence—Ignor¬ 
ing of. i Tdl'.- 

--Failure to consider material pieces of 'evidence 

amounts to a material irregularity resulting in a mis¬ 
carriage of justice. {Maung Ba, /.) MU.N NUN v. 

Saku 6 Bur. L. J. 147 = 104 L C. 821 = 

A. I. R. 1927 Rang. 302. 

-The omission by a Judge to apply his mind to 

the most material evidence in the case amounts to a 
material irregularity, and it is a fit case to exercise re- 
visional powers. {Maung Ba, J.) MaUNGTUN YIN 
v. Maung Tun alias Tin Nyun. 6 Bur. l.I^152 = 

104 I. C. 316 = A. I. R. 1927 Rangq283. 

-Where a Court omits to take into consideration 

a material point which arises in the case, its decision is 
liable to be revised. ( Maung Kin , /.) SHWE HLA 
Gyi v. San Dwe. 64 I. C. 361 = 10 L. BtR^SS2. 

—S. 115—Material irregularity— Evidence-iMis- 

reading of. :, ‘ l , 

-Where the lower Court held that a document A 

was part land parcel of another document B which in 
fact it was not, it committed material irregularity. 
{Devadoss and Jackson , JJ.) AD 1 KESAVALU NA1DU 
V. Lakshm AN A Ayyar. 1131. 0. S6= 

A. I. R. 1929 Mad. 204. 

—S. 115—Material irregularity — Evidence- 

Refusal to take. . v ' 

-An objection under O. 21, R. 90 was filed by the 

judgment-debtor that the decree-holder had dishonestly 
misled certain bidders by false representation, that ficti¬ 
tious bids were offered and that the property was sold 
for an inadequate consideration. The Court took down 
the evidence of the judgment-debtor and dismissed his 
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O. P. CODE (1908), S. 115—Material irregularity— 
Evidence—Refusal to take. 

objection. He did not fix any dale for its hearing and 
did not allow any opportunity to the judgment-debtor 
to produce any witnesses in corroboration *” of his testi¬ 
mony. An appeal was made to the District Judge who 
dismissed it. Revision was filed from the appellate 
order. 

Held , that there was a material irregularity in the 
-exercise of the jurisdiction and the fact that revision 
was described as one from the appellate order and that 
the District Judge declined to interfere in the matter 
could not preclude High Court from curing irregularity 
for S. 115 does not require that no appeal in the mean¬ 
time should have been preferred to the District Judge or 
if preferred it is only the order of the District Judge 
that could be revised. ( Sulainuin and Niamatullah , 

//.) Mahadeo Prasad v. Khubi Ram. 

118 I.C. 189=51 All. 1023 = 1930 A. L. J. 97 = 

A.I.R. 1929 All. 793. 
——Where the lower Court refused to take evidence 
merely because it thought that certain facts were pro¬ 
bable. 

Held , that this was certainly a material irregularity 
in the exercise of its jurisdiction. (. Phillips a7td Mad- 
Jiavan Nair, //.) SHAR1BA BEEBY v. ABDUL SALAM. 

51 Mad. 860 = 110 I. C. 490 = 1928 M. W. N. 49 = 
28 M.L.W. 513 = A.I.R. 1928 Mad. 815 = 

55 M. L. J. 565. 

-Where the lower Courts on an erroneous view of 

the law as to limitation, shut out evidence offered, 

Held , that they had acted with material irregularity 
in the exercise of their jurisdiction. ( Teunon and 
Chaudhuriy J J.) BHUSAN MaNI DaSI v. PROFULLA 
KriSTO Deb. 48 Cal. 119 = 60 I. O. 801 = 

A. I. R. 1921 Cal. 251. 

—S. 115—Material irregularity—Failure to ad¬ 
judicate. 

—-Where the lower appellate Court has failed to 

take notice of the real point in the case and has given no 
decision on it at all, it is clearly a material irregularity 
justifying interference of the High Court on the revision 
side. A. I. R. 1921 Lah. 60 ; 18 P. W. R. 1909 ; 13 I. 
€. 657 and 15 C. L. J. 114, Foil. {Tek C/iand , /.) 
Secretary of State*'. Haji Bakha Fazal din. 

29 P. L.R. 633 = 
106 I. C. 226 = A.I.R. 1928 Lah. 299. 

-Court’s failure to decide the point raised before it 

is a material irregularity which can be impugned in re¬ 
vision. 78 P. R. 1916, Foil. ( Harrison , /.) BABU 
*/. Maluka. 108 I. C. 604 (Lah.). 

- Arbitrary dismissal. 

If a litigant believing that he has certain valid grounds 
to urge against certain proceedings going on in his case, 
puts forward his grievance in the form of a petition 
justice and equity require that the matter should be dis¬ 
posed of one way or the other by formal orders dealing 
with the points raised. It is not intended that the 
Courts should be so technical as to throw away the ap¬ 
plication practically without any orders. The Courts 
are bound to dispose of matters coming up for consi¬ 
deration by an adjudication in some form or the other, 
whether the same be an order, or a judgment, or a 
decree. A failure to so adjudicate is a material irregu¬ 
larity in the exercise of jurisdiction. ( Kinkhede , A.J. 
C.) Madhao Rao v. Manoharlal. 

851. C, 779 = A.I.R. 1925 Nag. 289. 

- Arbitration—Supersession of. 

There is an inherent jurisdiction in a Court to inter¬ 
vene and supersede the arbitration on grounds other 
than those mentioned in Sch. 2, Rr. 5, 8 and 15, if the 
case fell under S. 151 of the Code, viz., where such an 


C. P. CODE (1908), S. 115—Material irregularity— 
Finding of facts. 


I 

order is necessary for the ends of justice or to prevent 
the abuse of the procees of the Court. But it can inter¬ 
vene only if it is satisfied that the ends of justice urgen¬ 
tly require its intervention or that without such intervent 
tion there would bean abuse of the process of the Court. 
That being so, if the Court has not applied its mind to 
the extent of its own jurisdiction and has not recorded 
any finding that the ends of justice require its interven¬ 
tion or that the process of the Court is likely to be 
i abused, but has merely superseded the reference on the 
ground that one of the parties thereto has an apprehen¬ 
sion that he would not be fairly treated, the Court, if it 
has not actually acted without jurisdiction, has certainly 
acted with material irregularity in the exercise of its 
jurisdiction, and the High Court will interfere in revision. 
(Sulaiman and Niamatullah, //.) BHOLA NATH v. 

Raghunath das Mithan Lal. 51 All. 1010 = 

1929 A. L. J. 918 = A. I. R. 1929 All. 743. 

! - Claim. 

Where investigation has been refused or an order is 
1 passed without investigation or where the order passed 
, after a proper investigation is not a proper order passed 
in accordance with O. 21, Rr. 59-63, the High 
Court should and can interfere, if it is in the interests of 
j justice, under S. 115. Where on the objection that the 
property attached was not in possession of the judgment- 
debtor on his own behalf but on behalf of the objector, 
the Court failed to make investigation as to on whose 
behalf the property was held and inquired only into the 
| actual possession. 

Held , it acted with material irregularity and revision 
lay. 1 U. B. R. 75 and 1 L. B. R. 180, Foil. {Duck¬ 
worth, j.) Phoman Singh v. a. J. Wells. 

1 76 I. C. 677=1 Rang. 276 = 2 Bur. L. J. 134 = 

A. I. R. 1923 Rang. 195. 


Election. 


Madras District Municipalities Act, S. 303 (2) ( b )— 
Rules for Decision of Disputes, R. 11 (r)—Court cannot 
set aside election on mere ground of non-compliance with 
provisions of Act or Rules—It must further find that its 
result would have been different, bad that irregularity 
not occurred. Failure of the Court to come to this find 
ing is material irregularity and therefore revisable. A. 

I. R. 1925 Mad. 877 and A. I. R. 1927 Mad. 546, Foil. 

(<Curgenven , /.) UMAR UDUMAN THARAGANAR v. 
MOIDEEN PlLLAI SAHIB. 119 I. C. 145 = 

1927 M. W. N. 838 = A. I. R. 1929 Mad. 257. 


- Re star at i on. 

Application under O. 9, R. 9 dismissed —Second ap¬ 
plication for restoration, summarily dismissed without 
hearing applicant—Revision was allowed. {Bhide, J.) 
NAND Lal v. JETHA Ram. 137 I. C. 908 = 

A. I. R. 1929 Lah. 878. 

. I • > 


- Restoration. 

Where a Judge dismissed an application for restora¬ 
tion without hearing the plaintiff or taking any evidence 
and without carefully going into the matter as he was 
under an erroneous impression that the plaintiff could 
bring a fresh suit. 

Held , that the Judge acted with material irregularity 
and a revision lay. ( Tek Chand , J.) KURA RAM 
Neki Ram v. Jaimal. 100 I. C. 677= 

A. I. R. 1927 Lak. 239. 
—S. 115—Material irregularity—Finding of facts. 

Under S. 115, C. P. Code, the High Court has power 
to interfere with findings of facts when they are not pro¬ 
perly arrived at; that is, when they are not arrived at.en 
a scrutiny of all relevant evidence and after considera¬ 
tion of proper presumptions arising out of the particular 
incidents. The High Court can then interfere on the 
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C. P. CODE. (1908), S 115—Materialirregul arity— 

Issues. 

around of material irregularity. {MiHer, J.) BHAIRAB 
CHANDRA v. KALIDHAN ROY. 120 O. 451- 

33 C. W. N. 569= A. I. R- 1929 Cal. 736. 

—S. 115—Material irregularity—Issues. 

-When the defendant objects to the valuation or 

the plaint and his valuation is out of all proportion to 
the valuation given in the plaint by the plaintiff, it is a 
material irregularity for the Court to refuse to frame an 
issue and decide it. The High Court can set aside the 
order in revision. ( Devadoss , J.) VENKATACHALAM 

Chettiar v. Krishnaswamy Thevvan. 

69 I. C. 542 = 1922 M. W. N. 692 = 

A. I. R. 1923 Mad. 134. 

-Per Kemp, A. J.C .—Framing an issue on a point 

iut raised in the pleadings is a material irregularity in 
the exercise of jurisdiction and a ground for revision. 

Per Crump, A. J . C .—High Court can interfere 
where the lower Court has framed and tried an issue 
which did not properly arise. But before this principle 
can be applied it must he shown that an error of this 
nature has in fact been committed. ( Fawcett , J. C ., 
Crump and Kemp, A. J> Cs.) BANUMAL t. NewaND- 
MAL 83 1. C. 360 = 

16 S. L. R. 207-A. I. R. 1921 Sind 159 (F. B.). 

_S. 115—Material irregularity—Meaning of. 

-The Court can be regarded as having committed 

a material irregularity in the exercise of its jurisdiction 
if either ((/) it appears that it did not apply its mind 
judicially to the question before it, or (b) if the mate¬ 
rials before it were not such as could reasonably be held 
to be materials on which the Court might, rightly or 
wrongly, hold that there was a formal defect or other 
sufficient reason ejusdem generis with formal defects 

under O. 23, K. 2. A. I. R. 1921 All. 65 ; A. I.R. l92o 
All. 466 ; A. I. R. 1926 All. 548 ; A.I.R. 1928 All. 98 ; 
13 M. I. A. 160 ; 16 C. L. J. 103 ; 37 Bom. 682 ; 11 A. 
L. J. 733 ; 40 All. 612 ; A. I. R. 1927 All. 704 ; A.I.R. 
1928 Oudh 482, Ref. (Mukerji and Boys , //.) JAG. 
MOHAN SINGH V. RAM KHILAWAN DUBE. 

119 I. C. 859 = 1929 A. L. J. 961 = 

A. I. R. 1929 All. 683. 

-What is material irregularity must be decided on 

the facts of each case so far as may be negatively defined 
it is not a mere mistake of fact or law unless the mistake 
has occasioned a wrong assumption or refusal of juris¬ 
diction. Where there is jurisdiction and it has not been 
exercised or has been illegally or irregulaily exercised 
S. 115 will apply. (Wallace, J.) AHMAD THAMBI v. 
BaS.ava. 721. C. 902=16 M. L. W. 898 = 

1922 M. W. N. 813=44 Mad. 123 = 
A. I. R. 1923 Mad. 254 = 44 M. L. J. 69. 

—S. 115—Material irregularity — Misreading 
findings. 

-Where the lower appellate Court entirely misread 

the findings submitted to it on a remand, the Court acted 
with material irregularity in the exercise of its jurisdic¬ 
tion and its decree must be set aside. ( Daniels, /.) 

Ghissu v. Amir Ali Khan. 921. C. 555 = 

A. I. R. 1926 All. 604. 
—S. 115—Material irregularity—Non-joinder of 
parties. 

-Where the plaintiffs claimed the land in 

dispute under a mortgage from M and the main ques¬ 
tion was whether M had included the particular land in 
his mortgage but the Court disposed of the suit without 
impleading M. 

Held , that it was a material irregularity to decide the 
case in the absence of M and a revision lay. (Viscount 
Haldane.) SETH UMEDMAL v. CHAND MaL. 

54 Oal. 338 = 53 I. A. 271 = 25 A. L. J. 61 = 


C. P. CODE. (1908), S. 115—Material irregularity ; 
Pleadings. 

25 M. L. W. 90 = 3 O. W. N. 989 = 

1927 M. W. N. 84 = 38 M. L. T. (P.C.) 43= 

99 I. C. 749 = 29 Bom. L. R. 755 = 45 C. L. J. 274- 
31 C. W. N. 413 = 28 P. L. R. 113 = 8 P. L. T 251 = 
A. I. R. 1926 P. C. 142=52 M. L. J. 368 (P< C.). 


-Where contrary to the imperative provisions of 

S. 55, Court of Wards Act, the Collector who is an in¬ 
dispensable party in a suit for money against certain 
minors, is not brought on record the Court acts illegally 
in the exercise of its jurisdiction or at least there is 
material irregularity in the exercise of jurisdiction 
and as such it is a case in which the High Court can 
interfere under S. 115. A. I. R. 1926 P. C. 142, Ref. 
(Sulaiman and Niamatullah , //.) COLLECTOR OF 

Ballia v. Liladhar Bhagat. 

1930 A. L. J. 223 = A. I. R. 1929 All. 761. 

-Non-joinder of Receiver in execution proceedings 

for sale was treated as a material irregularity so as to- 
justify revision. ( Devadass, /.) FRAZER v. KRISHNA- 
SWAMY Aiyar. 711. C. 293 = 1922 M. W. N. 745 = 

16 M. L. W. 322= 31M. L. T. 290 = 47 Mad. 47 = 

A. I. R. 1923 Mad. 144 = 43 M. L. J. 211. 

—S. 115—Material irregularity—Omission to- 

apply law. 1 

-If it is merely a case of erroneous judgment on 

an isolated matter without further far reaching conse¬ 
quences, High Court should not interfere in revision, 
howevei erroneous the decision may be. 17 Mad. 410' 
(F. B.), Ref. The lower Court in deciding a case acted 
without the barest reference to the legal principles on 
which alone the case could have been decided, and gave 
an erroneous judgment the result of which was to per¬ 
petuate the error and to cause multiplicity of suits for 
all time. 

Held, that the Court acted with material irregularity 
in not referring to the legal principles underlying the 
matter in controversy and as the result of the decision 
was to cause multiplicity of proceedings the case was a 
fit one for the High Court to interfere by way of revi¬ 
sion. A. I. R. 1928 Mad. 484 ; A. I.R. 1923 Mad. 230* 
A. I. R. 1921 Mad. 157 (F.B.) ; A.I.R. 1927 Mad. 188;. 
A. I. R. 1926 P. C. 142 and 1 Pat. L. T. 467, Foil. 
(Ramesam, J.) SURYANARAYANA v. VENKATA RAM- 
AYYA APPA. 115 I- C. 351 = 

29 M. L. W. 600 = 56 M. L J. 273. 

-Where the lower Court acts with irregularity in 

the exercise of its jurisdiction in not paying heed to the- 
provisions of S. 99, C. P. C. and that irregularity is 
material, in that it results in the appeal being accepted 
on a pure technicality its decision is liable to be set aside 
in revision. ( Campbell , /.) DUNI CHAND v. RAM- 

DHAN. 93 I. C. 938 = A. I. R. 1926 Lab. 402. 

—S. 115—Material irregularity—Pleadings. 

- Plaint—Signature on. 

Where a suit has been filed with the knowledge of the 
plaintiff, but the plaint has either a defective signature 
or no signature at all ; neither the District Munsif (under 
S. 73, Village Courts Act) nor High Court will interfere 
unless the irregularity has resulted in some specific 

prejudice ; 20 All. 90, Expl. and 22 All. 55, Rel. on. 

(Curgenven, J.) MAHOMED KaSSIM SAHIB, In re . 

30 M. L. W. 499 = A. I. B. 1929 Mad. 790. 
- O. 8, Rr. 5 and 10 C. P, Code — Written state¬ 
ment—Order to file . 

An order requiring a written statement, for 
disobedience of which a decree can be passed under O. 8, 
R. 5, must be an unconditional order requiring a written 
statement to be filed. An order permitting the defend¬ 
ants to file written pleas, if any, cannot be regarded as 
an absolute order requiring the filing of the written 
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—Practice. 

statement, and the passing of a decree against the 
defendants under O. 8, R. 5, for failure to hie written 
statement, is a material irregularity justifying inter¬ 
ference in revision. (Kumaraswami Sastri and 
Ramesam , JJ.) MUTTIAH CHETTIAR v. LOKA 
SINGH. 105 I. C. 288 = 39 M. L. T. 273 = 

A. I. E. 1927 Mad. 1007 = 53 M. L. J. 504. 

—S. 115—Material Irregularity—Practice. 

-Appellate Court setting up a new case for the de¬ 
fendant is acting with material irregularity and a revision 
lies from its decision. ( Addison , /.) PAHLASINGH v. 
Jamal DIN. 98 I. C. 867 = A. I. R. 1927 Lah. 73. 
--Where without a prayer for sale the Court order¬ 
ed the sale without purporting to act under S. 151, C. P. 
Code. 

Held , the order should be revised. ( Wallace , /.) 
MlNEEKANTI KOTAYYA V. Telaprolu Krish- 
NAYYA. 20 M. L. W. 488 = 1924 M. W. N. 547 = 

A. I. R. 1924 Mad. 911. 

— S. 115 —Material irregularity—Precedents. 

-A Judge arriving at a decision by following 

rulings which have become obsolete, acts with material 
irregularity and his action forms valid ground for inter¬ 
ference on the revisional side. ( Tekchand , J.) 
Dullomal Ram Lal v. Ganga Ram. 

117 I. C. 96 = 11 L. L. J. 491 = 
A. I. R. 1929 Lah. 824. 

-Where the lower appellate Court misreads a 

ruling of the Court and on its basis refuses to entertain 
an application of a party which is really maintainable, it 
acts with material irregularity within S. 115. ( Mukerji , 
/,) Ram Saran Das v. Girdhari Lal. 

48 All. 286 = 24 A. L. J. 286 = 92 I. C. 567 = 

A. I. R. 1926 All. 305. 

—S. 115—Material irregularity—Procedure. 

-A serious error of procedure is material irregul¬ 
arity .{Otter, J.) MAUNG Wa v. Maung Cheik. 

6 Bur. L. J. 16 = 1011. C. 200 = 
A. I. R. 1927 Rang. 134. 

-Where Court has acted by inventing a rule of 

procedure not warranted by law the High Court is not 
only competent to interfere but should interfere; 20 
Cal. 8 ; A. I. R. 1926 P. C. 142, Foil.; 15 All. 407 ; 
9 A. L. J. 12 ; 63 I. C. 140, Ref. The auction purchas¬ 
ers need not be shown as opposite parties in the same 
way as defendants are described in a plaint. (Mukerji 
and Niamatullak , //.) DIP CHAND v. SHEO PRASAD. 

119 I. C. 103 = 51 All. 910 = 
1929 A. L. J. 769= A. I. R. 1929 All. 593. 

-Under O, 22, R. 5, where a question arises, as to 

which whether any person is or is not the legal repre¬ 
sentative of a deceased plaintiff or a deceased defendant, 
such question shall be determined by the Court, and for 
that purpose, the Court must take evidence and then 
decide for itself, who has got the better claim. If the 
Court fails to follow this procedure the High Court will 
interfere. (Krishnan ann Odgcrs , JJ) NaGAPPA 
Nadar v. Karuppiah Nadar. 86 I. C 178 = 

21 M. L. W. 21 = A. I. R. 1925 Mad. 466. 

—S. 115—Material irregularity—Remand. 

-Where the District Munsiff passed a decree on 

the assent of the defendant to abide by the oath of one 
of the Plaintiffs and later appealed to the District Judge 
who remanded case to take further evidence on facts, 
Held : that the District Judge acted illegally and with 
material irregularity in entering into merits and in 
.setting aside the decree of the Munsif. (. Daniels , /.) 
MITHULAL v. SRILAL. 74 I. C. 918 = 
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: 45 All. 724 = 21 A. L J. 637 = 4 L. R. A. Civ. 596 = 

, A. I. R. 1924 AH. 126. 

-Appellate Court finding on one issue and remand- 
; ing whole case amounts to material irregularity. 
(Devadoss , /.) SURYANARAYANA RaJU GaNAPATY 
RaJU. 70 I. c. 655=16 M. L. W. 593 = 

c 30 M. L. T. 314= A. I. R. 1923 Mad. 113. 
S* 115—Material irregularity—Sale certificate. 

1 -Where a sale certificate was amended without 

notice to the judgment-debtor, Held, it was the duty of 
the Judge to have given notice of the auction-purchaser’s 
i application to the judgment-debtor, especially in a case 
where amendment is sought to be made of a sale 
certificate, which, as their Lordships of the Privy 
j Council observe, is a solemn document and could not 
! easi U be impugned, and it is acting with material irregu- 
, larity in not giving to the judgment-debtor notice of the 
| auction-purchaser’s application. But in this particular 
case no injustice has been caused by the material 
irregularity in the disposal of the respondent’s petition 
1 for amendment. (. Devadoss , /.) VagnaSaMI IYER r 

K. Chidambaranath Mudaliar. 

65 I. c. 732= 1922 M. W. N. 130 = 
c L * W - 760==A - I. R. 1922Mad. 63. 

, —S. 115—Material irregularity—Security for 

mesne profits. 

No Court ought to allow itself to be prevented 
from doing substantial justice merely because that Court 
cannot find a section of the C. P. Code, under which its 
order will fall. 44 Cal. 929 (F. B.) Ref. An order to 
furnish security for mesne profits is not without jurisdic- 
: tion but the Court acts, in passing such order with 
material irregularity, within S. 1J5. {Dalai and 
■ Simpson , A. /, Cs.) BHAGWAN BaKHSH SlNGH v 
i SURENDRA BlKRAM SlNGH. 10 O L J 900 = 

74 I. C. 335 = A. I. R. 1924 Oudh 11. 

—S. 115—Material irregularity—Setting aside sale. 

-In a rent decree executed as money decree on 

, account of the fact that a cosharer had not been added 
as a party to the suit, attachment and sale proclamation 
were issued simultaneously and the judgment-debtor did 
not get any notice under O. 21 R. 66, and so could not 
assist the Court in determining the proper valuation. 

| Also an encumbrance was not mentioned in the procla- 
, mation and valuation was so glaringly low that it could 

| not hav * been In good faith as a consequence of which 
the property fetched an inadequate price. 

Held , that irregularities made this a fit case for High 
Court to interfere in order that justice may be done ; 6 
; C. W. N. 836, Foil. {Adami, J.) Pirtam MANDER 
j V . NARESH Mohan. A. I. R. 1929 Pat. 588. 

-There is no appeal from the order of the Court 

1 refusing to confirm the sale but refusal to confirm a sale 
in the absence of an application under Rr. 89, 90 or 91 
I is a material irregularity and revision will lie {Dalip 
Singh , /.) Prem Das v. Gokal Chand. 

98 I. 0. 866= A. I. R. 1927 Lah. 71. 

-Allowing application to set aside sale as being 

illegal under R. 90 without substantial injury to applic¬ 
ant owing to irregularity is revisable. {Sulaiman and 
I Mukerji , JJ.) SUPERIOR BANK LTD v. BUDH 
SlNGH. 83 I. C. 1028= 22 A. L. J. 413 = 

5 L. R. A. Civ. 769 = A. I. R. 1924 All. 698. 

-A sale was impeached under O. 21, R. 90 on the 

ground of fraud, seven years after its confirmation. The 
lower Court did not grant the application but the Dt. 
j Judge on appeal set it aside. The judgment of the Dt.* 
Judge did not show that he had discussed all the points 
arising in the case. 

Held , that his judgment was defective and should be 
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C. P. CODE, (1908), S. 115 -Material irregularity 
—Transfer of case. 

set aside, especially besaase the decree-holder purchaser 
would have no remedy left to get the benefit of the 
decree if the sale were set aside so late as / years. 1 
(J. W. N. 67, Kef. ( Suhrawardy , /•) GIRIBALADASI 

v. Takak Nath Jatan. 78 }• 

A. I. R. 1925 Cal. 615. 

_S. 115—Material irregularity—Transfer of case. 

-—Transfer of a suit at the instance of one of the 

parties but without notice to the other party is not a 
material irregularity sufficient to justify interference in 
revision. 23 O. C. 216, Diss. ( Ashworth , J. C .) 

Karim Baksh v. Abdul Huq. 

74 i. C. 219 = 26 O. C. 62=A. I. R. 1923 Oudh 240. 

—S. 115—Material irregularity—What amounts to. 

_An error in arriving at the conclusion at which 

lower Court did arrive cannot be set right by taking up 
ihe matter in revision, for error is not an irregularity ; 

11 Cal. 6 (T. CJ, Foil. (Mukarji and Boys , JJ.) 
Hakbans Deo Rai v. Raj Kumar Rai. 

1930 A. L.J. 1043 = A. I. R. 1930 All. 702. 

--The permission with liberty to bring a fresh 

suit should not ordinarily be granted so as to cause much 
harassment of the opposite party. Such permission 
should only be given when the Court is satisfied that the 
defect is not for any default of the plaintiff but disco¬ 
very of certain facts which renders the suit in its present 
shape so defective. This duty of looking at the case 
from this stand point becomes more necessary if an ap¬ 
plication for withdrawal of a suit is presented in the 
lower appellate Court. After having lost, a party can¬ 
not ordinarily be permitted to withdraw with liberty to 
bring a fresh suit unless the Court is absolutely satis¬ 
fied that the failure of the plaintiff was due to certain 
defects which were not known to him at the time of the 

institution or the trial of the suit. Where the applica¬ 
tion stated that there were certain formal defects in the 
case and that therefore the Court should give permission 
and the Court passed an order to the following effect. 

“ Heard pleaders : The appellants are permitted to 
withdraw the suit with liberty to bring a fresh suit. The 
respondent will get his costs of the appeal.” 

Held, in revision that the order though not one made 
without jurisdiction was one which cannot be supported 
as the procedure adopted was vitiated by material ir¬ 
regularity and that it should consequently be set aside. 

(Suhrawardy and Jack, JJ.)MOTl LAL DUTI v. KALI 
Das BhattaCHARJI. 34 0. W. N. 912. 

-Cl. (<•) of S. 115 contemplates cases other than 

those referred to in els. (a) and (3). The words in cl. 
(c) did not occur in the Code of 1877 and were intro¬ 
duced for the first time in the Amending Act of 1879. 
They are intended to refer to cases where the court has 
jurisdiction and has exercised it but has acted illegally 
or with material irregularity in the exercise of jurisdic¬ 
tion. The clause is intended to authorise the High Courts 
to interfere and correct gross and palpable errors of 
subordinate courts so as to prevent grave injustice in 
non-appealable cases. Where the lower Court disregar¬ 
ded a prior decree of a superior court and there was 
consequent miscarriage of justice, held that the High 
Court could interfere in revision. (Lori Williams , /.) 
Gulabchand Bangur v. Kabiruddin Ahmed. 

34 C. W.N. 515. 

-Where the lower Courts have thrown out the 

plaintiff’s suit on a question which did not really 
arise in the case and have referred to certain provisions 
of law which had obviously no application to it, revision 
will lie. (Teke hand. /.) GURDAS MaL v. Ram BHOJA- 
mal. 117 I. C. 229 = A. I. R. 1929 Lah. 294. 

-Where the mistakes committed by the lower 


C. P. CODE, (1908), S. 116 —Misconstruction— 
Rules. '* • i t j n i t- 

Court are so varied and so numerous as almost to 
amount to material irregularity in the exercise of juris¬ 
diction, revision may lie though there may be no excess 
of jurisdiction. (Srinivasa Aiyangar , J .) T. C. XA¬ 
VIER v. E. C JOSEPH. 87 1. C. 216 = 

21 M. L. W. 664 = A. I. R. 1925 Mad. 614 = 

48 M. L. J. 268. 

_Where the lower Court came to its conclusion on 

no evidence and had omitted even to consider the one 
point which the law directed to be decided. 

Held , there was material irregularity in the exercise 
of jurisdiction. (M^allace, JJ GOPALASWAMY v. 

Ramchandra. 72 I. c. 187 = 32 M. L. T. 293 = 
1923 M. W. N. 159 = A. I. R 1923 Mad. 503 = 

44 M. L. J. 409. 

—S. 115—Material irregularity—Wrong valuation. 

_The High Court will intei fere where the Courts 

below in a pre emption suit committed a material irregu¬ 
larity in assuming, as the value for purposes of jurisdic¬ 
tion, the market value at the time of the suit instead of 
that at the time of the sale. (Scott-Smith, J .) SHER 

Muhammad v. Ahmad. 69 I. C. 650 = 

A.I.R. 1924 Lah. 380. 

—S. 115—Misconstruction—Document. 

-Where the lower court erroneously decided that 

an award be filed, overruling the objection that the 
arbitrators made private inquiries on the ground that 
the agreement to refer authorised such enquiry, the High 
Court can interfere in revision where the agreement 
does not in fact so authorise. (Jai Lai , /.) NEB A 
RAM v. KHOTA RAM. 110 I. C. 833 = 

A. I, R. 1928 Lah. 550. 
-Misconstruction of a document (even if establish¬ 
ed) is not sufficient ground for interference in revision. 
(T eke hand. J.) LAJPAT Rai v. DAULAT Ram BHANA 
MAL. 108 I. 0. 373 = A. I. R. 1928 Lah. 713. 

—S 116—Misconstruction—Law. 

-Wrong construction of a section is not a question 

of jurisdiction. (. Devadoss , /,) DT. BOARD, GuNTUR 
v. SUBBA RAO. 112 I. C. 608=1928 M. W. N. 479 = 

A. I. R. 1928 Mad. 983. 

-Where a lower appellate Court misconstrued the 

law on which the judgment of a trial Court was based, 
r., where it wrongly held from the tenor of trial 
Court’s judgment that the trial Court’s order was under 
O. 21. R. 92. whereas its judgment was equally consis¬ 
tent with an order under S. 151 which was appropriate 
to the case ; or where it also omitted to decide the 
question (which was material to the case), whether the 
word “ interests” in. O. 21, R. 90, includes the interests 
also of an intending auction-purchaser. 

Held, that a revision would lie. (Dalip Singh % /.) 
JHANDA u. MD ISMAIR. 1011. C. 520 = 

28 P.L. R. 130=A. I. R. 1927 Lah. 808. 

—S. 115—Misconstruction—Pleadings. 

Where a Court proceeds on misunderstanding of the 
pleadings, revision lies. (Martineau J.) HARDWARI 

Mal v. Munna Lal. 951.0.294 = 

A. I. R. 1927 Lah. 44. 
—S. 115—Misconstruction—Rules. 

A mere error committed by a Court in construing the 
election rules while disposing of an election petition is 
not a ground for the High Court’s interference in revi¬ 
sion. ( Odgers . /.) DORA1SWAMI NADAR v . JOSEPH 
L. MOTHER. 92 I. 0.119 = 1926 M. W. N. 572= 

24 M.L.W. 208= A. I. R. 1926 Mad. 319. 

-Wrong order relating to pleader’s fees arising on 

the misconstruction of the rules, is not revisable. (Deis 
and Ad ami, J J,) MOHANT RaMKISHUN DaS v . 

Beni Prasad. 651. 0.355 = 3 P L.T. 314= 
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0. P. CODE, (1908), S. 115—Mistake. 

A. I. R. 1923 Pat. 90. 

—S. 115—Mistake. 

■ - — The High Court can interfere in revision under 
S. 115, Civil Procedure Code, 1908, where the lower 
Court’s finding is obviously incorrect. {Drake Brock¬ 
man, J. C.) MANGULAL V. Nanhi. 67 I. C. 806= 

5N. L. J. 1 = 19 N. L. R. 131 = 
A. I. R. 1922 Nag. 104. 

—S. 115—New plea. 

-In revision the mere fact that the question raised 

is capable of being regarded as an after-thought is no 
objection to the maintainability of the petition, if other¬ 
wise the Court is satisfied that the order under revision 
was clearly wrong and unsustainable. (Wallace and 
Srinivasa Aiyangar, //.) MUTHU CHETTIAR v. 
Narayanan. 1101, c. 63=51 Mad. 672= 

28 M. L. W. 297 = A. I. R. 1928 Mad. 528 = 

55 M. L. J. 274. 

- Ju ri sd icti on. 

The question of jurisdiction depends upon disputed 
facts and it cannot be allowed to be raised for the first 
time in revision. ( Mitter , /.) BlBULI BHUSHAN v. 

Chinibash Makhal. 1021.0.125 = 

45 C. L. J. 229 = A. I. R. 1927 Cal. 381. 

- —Li mi tali on . 

New plea of limitation cannot be raised in revi¬ 
sion. (Zafar Ali, J.) ABDUL KADIR v. NURD1N. 

103 I. C. 68 = A. I.R. 1927 Lah. 555. 

--The High Court in revision may consider any 

matter bearing on questions arising under S. 115 even 
though it was not taken or argued in either of the two 
lower Courts. (Otter , /.) Maung Wa v. Maung 
Cheik. 1011. C. 200 = 6 Bur. L. J. 16 = 

A. I. R. 1927 Rang. 134. 

- Estoppel . 

A plea of estoppel being a mixed question of law or 
fact cannot be entertained for the first time in revision. 
(• Kinkhede, A. J C .) HlRALAL v. TULSIRAM. 

80 I. 0. 946 = 22 N. L. R. 118 = 

' 1 ‘ A. I. R. 1925 Nag. 77. 

--A new point raising questions both of law as well 

as of fact cannot be entertained for the first time in an 
application in revision. {Kulwant Sahay, J.) SURAJ 

Narain v. Hardwar Singh. 871. C. 381 = 

6 P. L. T. 295 = A. I. R. 1925 Pat. 461. 

-A question involving a consideration of the terms 

of the contract between the parties was not allowed to 
be raised in revision though it involved consequently a 
question of jurisdiction. (AC R. Chatterjee , /.) Rahi- 
MODDIN MOLAH v. NlROD BARANI DEBI. 

84 I. C. 685 = 40 C. L. J. 197 = 
A. I. R. 1924 Cal. 1036. 

- Question of law . 

If a party does not choose to take a point of law in 
the Court below, then it cannot be said that the lower 
Court has acted illegally or with material irregularity in 
deciding the case without taking into consideration a 
point of law that was never raised before it. If the High 
Court enteitains an application for revision on the 
ground that has not been taken in the Court below it 
should be exceeding the powers that are granted to the 
High Court to exercise a revisional jurisdiction over the 
decisions of the lower Courts. (. Macleod , C. J. and 
Crump, J.) HARIDAS CHAKUBHAI v. RaTANSEY 
RAGHAVJL , i /J .k 62 I.C. 952=46 Bom. 56 = 
k* 23..Bom. L. R. 802=A.I.R. 1922 Bom. 149. 

———Question of law. .7 

Point as to res judicata not raised in the Court below 
cannot beiraised in revision .{Krishnan, J.) RAMUDU 
CHETTI VI -VARADARA Ja CHARIAR. 62 I.C. 480 = 

—v v. 13 M.L.W. 289= A. I. R. 1921 Mad. 532. 


C. P. CODE, (1908), S.115—Order—Remand. 

—S. 115—Order—Adjournment. 

•-When the lower appellate Court has postponed 

the consideration of an application for review, there is 
no appeal as the order cannot be construed as a final 
order. Again such an order is not included in the list of 
appealable orders in O. 47, R. 1. Hence the only remedy 
of revision is under S. 115. (Ashworth , /.) RANG LaL 
v. LlLAWATI. 119 I. C. 561 = A. I. R. 1929 All. 375. 

—S. 115—Order—Interest—Award of. 

Order granting mortgagee interest on mortgage money 
for the time during which sale proceeds of mortgage pro¬ 
perty are lying in Court, is not appealable but is revisa- 
ble. ( Hea/d and Otter, JJ.) S. A. S. CHETTIAR FIRM 
V. U. Min Din. 118 I. C. 416 = 

A. I. R. 1929 Rang. 127. 

—S. 115—Order—Majority. 

No revision lies from the order of the Judge in which 
defendant was held to be major there being before High 
Court no record of the suit or case decided in the court 
below. ( Piggott and IValsh, J J.) AMOLAIC CHAND v. 
Bhagwan Das. A.I.R. 1922 All. 334. 

- A r on-joinder and misjoinder. 

Powers of revision have been and can be exercised in 
cases where the lower Court passes orders as to (1) mis¬ 
joinder of parties, (2) non-joinder of parties and (3) 
misjoinder of parties and cause of action. (Venkatasubba 

Rao, j.) M. A. Velappa Nadar v. Muna China 
Pena Chidambara Nadar. 70 I.C. 684 = 

1922 M.W. N. 316 = 16 M. L. W. 186 = 
A.I.R. 1922 Mad. 174 = 43 M. L. J. 277. 

-Order—Order under Burma Co-operative 

Societies Act (1927), S. 47. 

An order passed by a civil Court, enforcing on appli¬ 
cation the order made by a liquidator under S. 47 (2) 

( b) is not revisable. ( Ormiston , /.) U PO NYAN v. 
Maung Kyan. 118 1. C. 403 = 

A. I. R. 1929 Rang. 113. 

—S. 115—Order—Order under Guardians and 
Wards Act, Ss. 34 (d), 47 and 48. 

—:-An order under S. 34 (d) which is final under S. 

48 directing the guardian of a ward to pay a certain sum 
of money as balance due from him is not appealable, 
but it would be open to examination by the High Court 
on the revision side. ( Broadway J.) RAM JAS v. 
CHANI. 79 I. C. 178 = 4 L. L. J. 272 = 

A.I.R. 1923 Lah. 89. 

—S. 115—Order—Guardians and Wards Act, Ss. 48 
and 47. 

-—When the Court orders a particular procedure to 

be followed to effect the sale of a minor’s property that 
order is final although made without jurisdiction. (Afew- 
bould and B. B. Ghose, JJ.) TaRINI KUMAR.DUTTA 

v. Srish Chandra Das. 851. C. 667 = 

A. I. R. 1925 Cal. 1160. 

-S. 115—Order—Remand. 

-Where both parties declared that they had no 

evidence to offer on the questions at issue and asked the 
Court to deal with the case on the admissions made by 
them, it was highly irregular on the part of the appellate 
Court to allow appellant to raise new questions and to 
remand the case for fresh evidence on those points and 
appellate Court’s order of remand could beset aside in 
revision. ( Madhavan Nair arid Thiruvenkatachariar, 

JJ,) T. Kakamma v. T. Chandrasekhara Soma- 
YAJULU. 119 I. C. 705=A. I. R. 1929 Mad. 205. 

-Where a suit was dismissed by the trial Court 

holding that it had no jurisdiction and the lower appel¬ 
late Court remanded the case to the trial Court for 
taking action under Order 7, rule 10. 

Held : the remand 1 order is open to revision by the 
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C. P. CODE (1908), S. 115 -Order—Restoration. 

Hi„h Court. (Broadway, J ) DWAKKA DAS v. RAHIM 

BAKSH. 73 I. C. 755 = A. I. R. 1923 Lah. 524. 

_Ss. 115—Order—Restoration. 

- Of suit. . , 

The order of the Court rejecting an application tor 

restoration of suit dismissed under O. 9, Ri. 2 and-is 
not open to revision under S. 115. ( Tapp , /•) NANA 

Chand Ram Lal r. Ahmad 1)in. 

A. I. R. 1930 Lah. 440. 

_Revision lies from an order refusing to restore a 

case dismissed tor default. 1 Lah. 339, Rel. on. ( Pride - 
( .‘ r j /. C.) WASUDEO v. IN AY AT HUSSAIN . 

* 95 I. C. 260--9 N. L. J. 145 = 

A. I. R. 1926 Nag. 409. 

__High Court can revise an order refusing to lestore 

m application for review dismissed in default. (Pearson , 
and Graham, JJ-) HEM SHANKER ROY CHOW- 

dhury V. NISH1 Kanta Das Gupta. 

811. C. 1017 = A. I. R 1925 Cal. 430. 

__Where a suit was dismissed for default and the 

Court refused to restore it on the ground that it would 
fail on merits, without going into the reason for plaim 
tiffs absence, held , the order was revisable under S. 115 
(Krishnan y J.) SURYANAYANA GARU v. VENKAYYA. 

70 1 C 38 = 16 M.L.W. 837 = 1922 M.W.N. 822 = 
7U A. I. R. 1923 Mad. 177. 

_An order setting aside an abatement cannot be in¬ 
terfered with on the ground that the Court below had not 
before it sufficient cause to pass the order. The case 
does not fall within the purview of S. 115, C. P. Code as 
it cannot be said that the Court acted without jurisdic¬ 
tion, nor can it be said that it either failed to exercise a 
jurisdiction vested in it by law, or that it acted1 lllega.ly 
or with material irregularity. (Tad tall, /•) ^HUPAL 
KURMI v. Pearey Lal. 63 I. C. 230 (All.). 

_No appeal lies from an order setting aside an 

order rejecting an appeal for failure of the appellant to 
rive security for costs nor is the order open to revision 
when it is made in the interests of the justice. (Piggott 
and Kanhaiya Lal , //.) SUNDER ^ HaBIRCHICK. 

18 A. L. J. 838 = 2U. P.L.R. (All.) 283 = 

60 I. C. 81 = 42 All. 626 


C.P. CODE, (1908), S. 115-Other remedy-App- 

Cell* 

sion. (Add,son, J.) S. BURDEN AND CO_ V. ARMY 
CANTEEN BOARD, INDIA. ^ ^ R 

_-An order setting aside an ex parte decree cannot 

be set aside by the High Court in revision, for the 
simple reason that the validity of such an ordei can be 
, attacked under S. 105 of the Code in an appeal from 
the final decree passed in the suit. {Welsh and WaB 
inch / / ) Kallu v. Nadir Baksh. 64 I. C. 627 - 
laCh ’ 19 A. L. J. 907= A. I. R. 1922 All. 441. 

__j n the case, the defendant neither carried out the 

order of the Trial Court nor of the appellate Court to 
deposit the costs within the time fixed. '1 he Court of 
rev ision reversed the order setting aside the parte 
decree observing that the Appellate Court ought to have 
1 dismissed the appeal on non-payment of costs for pay¬ 
ment of which time should have been fixed before dis¬ 
posal of the appeal. ( Kanhaiya Lal , J. C.) SUKHM v. 

Ea baksh Singh. A. I. R. 1922 ondh 14. 

—S. 115 —Order—Setting aside ex parte decree. 

_Revision lies from order setting aside an ex parte^ 

decree 14 O. C. Ill Foil. 34 All. 592 and 18 Bom. 3 d 
R ef. (. Daniels , A. J. C.) MAHABALI PARSHAD v. . BaL- 

BHADDAR SlNGH. 64 C. 303- 

24 O. C. 282 = A. I. R. 1921 Oudh 141. 

—S. 115—Order—Wrong Order. 

-Order of lower Court on a petition as, 41 the peti¬ 
tion will be recorded, ” is no order at all. Such an order 
is liable to be set aside. ( Devadoss , /.) MUNISWAMI 

Mu dali v. Meenakshi Ammal. 51 Mad. 244= 

27 M. L. W. 320 = 106 I.C. 660 = 
1927 M. W. N. 884 = A. I. R. 1928 Ma*. 215 = 

54 M. L. J. 154. 

-Order, bringing non-contesting defendants on 

! record at instance of contesting defendants on applica- 
> tion to restore suit, being wrong can be revised. (Rankin 
, and M. N. Milkerji , //.) KAILAS CHANDRA v. 

t Hridoy Chandra. 83 1. C. 958 = 39 C. L. J. 367 = 

A. I. R. 1924 Cal. 814. 

_ -Order granting adjournment without fixing time 

* for payment of process-fee followed by an order of dis- 


_ (rw iront r\( nrnQprntinn iQ had 3 n H 


__ s ns—Order—Returning plaint. 

_who was the owner of a motor lorry purchased 

on hire purchase system, instituted a suit at against D 
for recovery of damages alleging that he had performed 
ill the conditions under which the motor lorry was taken 
and that 1) had illegally taken possession thereof. On j 
objection by D that the Courts at 5 had no jurisdiction 
to try the suit by virtue of Cl. 15 of the agreement 
which provided that only Lahore Courts would have 
jurisdiction to decide suits relating to the agreement, the , 
plaint was returned for presentation to proper Court. 

Held, that revision in High Court from the order was 
competent. (Jai Lal . /.) ABNASH CHANDAR v. AUTO 

Supply Co. Ltd., Lahore. 122 I. C. 488 = 

A.I. R.1930 Lah. 611. 


aside in revision. ( Kinkhede , A. J. C.) AYODHYAPRA- 

sad v. Secretary of State. 79 I.C. 123 = 

A. I. R. 1924 Nag. 298. 

—S. 115—Other Remedy. 

Appeal. 

Application to trial Court. 

Dismissal for default. 

Doubtful. 

Execution proceedings. 

Ex parte decree. 

General rule. 

Interlocutory order. 

More appropriate and complete. 

No appeal to High Court. 

No revision. 


—S. 115—Order—Review. | 

-The order of the trial Judge who purports to act on ■ 

the ground of “ accidental slip ” does not contravene the 
provisions of O. 47, R. 2, and therefore the order is not 
revisable on that ground. (Ramesam* J.) KATHYUMMA 

v. MD. KUTTY. 24 M. L. W. 447 = 

97 I. C. 545 = A.I. R. 1926 Mad. 1083. 

—S. 115 —Order—Setting aside decree. 

-Where an order setting aside an ex parte decree 

has been passed and the plaintiff accepts costs and his 
pleader appears in Court thereafter, the plaintiff should 
be deemed to have accepted the order setting aside 
decree and the order will not be interfered with in revi- 


Principle. 

Special case. 

Suit. 

—S. 115—Other remedy—Appeal. 

-The order rejecting a plaint is a decree. An order 

passed in appeal from that order that no appeal lies 
amounts to dismissal of the appeal. Even such order is 
a decree and is open to a second appeal and not a revi¬ 
sion to the High Court: 8 C.W.N. 64, Rel. on ( Suhra- 
weirdy and Jack y JJL) RAM GOPAL SANYAL v . 

Narendra Nath. 49 C.L.J. 81=115 I.C. 368= 

A.I.R. 1929 Cal. 226. 

- Defendant against whom suit is dismissed — Ob- 
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0. P. CODE (1908), S. 115—Other remedy—Ap¬ 
peal. 

jection to execution — S. 47 C.P. Code and not O. 21, R. 
58 applies — Practice. 

A suit was dismissed as against one of the defendants 
who in execution proceedings of the decree passed in the 
suit brought objection to an attachment apparently under 
O. 21, R. 58, which was recorded under that rule only. 
The Court proceeding under that rule made inquiries and 
rejected the claim. 

Held, that the objection petition, though wrongly pre¬ 
ferred under O. 21, R. 58, must be treated as one under 
S. 47, and the order passed by the Court would have 
the effect of a final order under S. 47 which would be 
appealable as a decree, and against which no revision 
would lie. A.I.R. 1921 Cal. 242; A.I.R. 1925 Pat. 482 
Poll ; A.I.R. 1927 Pat. 404 and 1 Pat. L.T. 645, Dist. 

Held further , that the High Court sitting in revision 
should not vacate the order of the execution Court, and 
direct the objector to bring fresh objection under S. 47 
inasmuch as Court had jurisdiction to decide an objec¬ 
tion under S. 47 as well as a claim under O. 21, R. 58. 
(Fazl Ali, J.) Madho Bibi v. Hazari Mal Mar- 
VVARI. 115 I.C. 695 = 8 Pat.717 = 10 P.L.T. 95 = 

A.I.R 1929 Pat. 141. 
e ^ of 8. 115 is t^) confine the powers 
of revision to cases in which the question raised cannot 
be made the subject of an appeal to the High Court. 
{T hiruvenkatachariar, J.) PATTAMMAL v. KRISHNA- 

SWAMI IYER. 112 I.C. 231 = A.I.R. 1928 Mad. 794. 

--Any order which may be brought up in appeal to 

the High Court either directly or after an intermediate 
appeal to a lower Court should be held to be a case in 
which an appeal lies to the High Court. In other words, 
the section deals with cases in which an appeal as such, 
whether it is first appeal or a second appeal, can be pre¬ 
ferred to the High Court. 20 Mad. 155, Foil ( Thiru - 
venkatachariar, J.) PATTAMMAL v. KRISHNASWaMI 
IYER. 112 I.C. 231 = A.I.R. 1928 Mad. 794. 

—S. 115—Other remedy—Appeal—Practice. 

-Where the Code provides an appeal to a lower 

•Court against an order the party aggrieved thereby must 
pursue that remedy and should not be permitted to in¬ 
voke the powers of revision exercisable by the High 
Court except in some extreme cases where but for such, 
interference irreparable injury might be done. (Thiru¬ 
venkatachariar, J.) PATTAMMAL v KkISHNASWAMI 

Iyer. 112 I.C. 231 = A.I.R. 1928 Mad. 794. 

-The High Court will not do anything like going 

into the merits when an appeal is available to the party, 
but if the lower Court whose order is impugned has 
•entirely misconceived the question before it or committed 
such obvious irregularity, there is no reason why the 
High Court should not interfere. A.I.R. 1926 Mad. 18, 
Appl. ( Jackson, J.) MEENAKSHI AM MAL v. ISVVA- 

RAM IYER. ' 39 M.L.T. 590 = 27 M.L.W. 238 = 

1928 M.W.N. 50 = 107 I.C. 301 = 
A.I.R. 1928 Mad. 124 = 53 M.L.J. 903. 

*-Where a decree was passed without jurisdiction 

-and though an appeal was provided no appeal was filed, 
Held, that a revision may be allowed in exceptional 
■circumstances. ( Panton and Mullick, /J.) SOMO- 
KANUT MOHANTA v. SARVESWAR DaS. 

■31 C.W.N. 739 = 103 I.C. 644=A.I.R. 1927 Cal. 578. 

- Aden Court. 

The Aden Court is a Court of final appeal, and 
an order granting Letters of Administration is a final 
judgment. There would, therefore, be an appeal to the 
Privy Council, and it is not competent to the High Court 
to deal in revision with such a judgment or order. 
Macleod , C.J. and Coya/ee, J.) LEOH MOSES v. SOLQ- 

-mon Jiidah ■ Meyer. ; . 50 Bom. 32= 

D. D.—VOL. 1—119 


C. P. CODE (1908), S. 115-Other remedy—Appeal 
—Practice. 

27 Bom. L. R. 1460 = 92 I.C. 367 = 

A.I.R. 1926 Bom. 139. 
-Where an appeal is the proper course, revision 
should not be entertained against an order refusing a 
review ( Ashworth , A.J.C .) NARESH PRATAB SlNGH 
SlTT A PRASAD TEWARI. 91 I.C. 34 (Oudh). 

--Where a second appeal is dismissed on the 

ground that no appeal lies to the High Court, the decree 
of the lower apDellate Court stands good as between the 
parties, and is the only decree which is capable of exe¬ 
cution. It is also capable of revision by the High Court. 
(Suhrazvardy and Graham, JJ.) SURENDRa KRISHNA 

Roy Choyvdhury <v. Abbas ali. 851.c. 760 = 

o A.I.R. 1925 Cal. 1237. 

--S. 115 would be inapplicable where appeal lies to 

the High Court. ( Sulaiman and Mukerjee, JJ.) Firm 
Ganeshi Lal Harnarain v. Debi Das. 

47 All. 140 = 6 L.R.A. Civ. 79 = 85 I.C. 470 = 

A.I.R. 1925 All. 267. 

-Remedy by way of revision is an exceptional re¬ 
medy and is to be resorted to only when there is no 
other remedy available to the aggrieved party. A suit 
was found to be under-valued and an order was passed 
for amendment of plaint and for making up the deficien¬ 
cy in Court-fees. Thereupon an application was made 
to continue the suit in fornia pauperis which was dis¬ 
allowed and the plaint was rejected on the ground that 
the party did not comply with the first order. An appli¬ 
cation having been made on the order disallowing 
the suit to be continued in forma pauperis. 

Held, that the order disallowing the application to 
continue the suit in forma pauperis had become merged 
in the order rejecting the plaint, and as the order reject¬ 
ing the plaint amounted to a decree, an appeal ought to 
have been preferred against that order and a revision 
was not maintainable. ( Motisagar, J.) MT. AZAM 

Bibi v. Mt. Imtiaz Begum. 78 I.C. 604= 

A.I.R. 1925 Lah. 191. 

-The final decree in a partition suit omitted to 

give relief as to mesne profits though it had been allowed 
in the preliminary decree. An application for the amend¬ 
ment of the final decree either by way of amendment or 
by way of review was dismissed. Then an application 
was made under S. l5l, C.P. Code to pass a further 
final decree for mesne profits. This application was 
also dismissed. 

Held , that if the application was treated as an appli¬ 
cation for a final decree in the suit, the order on such 
application must be treated as a decree and an appeal 
would lie and therefore no revision lay. ( Phillips , /.) 

Veerappa Goundan v. Veerappa Goundan. 

88 I.C. 94 = A.I.R. 1925 Mad. 886 = 48 M.L.J. 512. 

- Practice. 

Though S. 115 prohibits revision in cases in which an 
appeal lies, and though revisions should not be granted 
ordinarily where some other remedy has been provided, 
still as the exercise of the power of revision is discre¬ 
tionary, it must be adopted to the circumstances of each 
particular case anci where necessary interference maybe 
made. ( Kinkhede, A.J.C.) VlTHALSINGH v. AGaR- 
Chand. 79 I.C. 903 = A.I.R. 1925 Nag. 17. 

-Order of an appellate Court returning a plaint 

being appealable, no revision lies from such an order. 
{Heave, A.J.C.) BADRI SING v. LaLTA SlNGH. 

*: 79 I.C. 1024 = A.I.R. 1925 Oudh 70. 

- Practice. 

When the legislature has given a right of appeal and 
that right of appeal has not been taken advantage of, 
High Court should not interfere on the revision side. 

(Broadway , J.) TOLA Ram v. CHANDU Mal Tota 
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c. p. CODE. (1908), S. 115 —Other remedy—Appeal 
—Practice. 

KAM . 711.C. 160 = A.I.R. 1924 Lata. 400. 

__The High Court cannot interfere in revision if 

an appeal can lie but has not been preferred against the 
order complained of. ( Kulwant Sahay and Mulltck , 

//) Syed Baker Hussain v. Mirza Hussain 
Mirza. 73I.C. 373 = 4 P.L.T. 46 = 

A.I.E. 1923 Pat. 223. 

—S. 115—Other remedy *- Application to trial 
Court. 

---Where a partition was to be a partition of the 

whole property and by oversight or for any other reason 
one of the properties was left unpartitioned, 

Held, that it was open to the parties to draw the 
attention of the trial Court to the omission and to get a 
direction from it in the matter and no revision lies. 
(R 0SS J.) BALARAM MANJIHI V. JAGANNATH 

MANJHI. 92 I.C. 684 = A.I.E. 1925 Pat. 760. 

—S. 115 —Other remedy—Dismissal for default. 

_'_Where the Court, on the day of the hearing when 

an application was made for adjournment as the plaintiff 
was ill, rejected the application and dismissed the suit, 
Held, the proper course was to apply for a review of 
the order or apply for an ordet to set aside the order of 
dismissal and not to apply in revision. {Macleod, C.J . 
and Crump, J.) PANDURANG VEDURAM V. MOHAN 
CHHATRABHU J. 80 I.C. 178 = A.I E. 1923 Bom. 395. 

— S 115—Other remedy—Doubtful. 

_In a claim proceeding, the Dt. Munsif delivered 

his judgment orally dictating it to the short-hand writer. 
When the short-hand transcription reached the Dt. 
Munsif he entirely changed the effect of what he had 

said in open court. . . , .. , 

j/cld, that though it is the practice of the Madras 
High Court not to interfere in revision when another 
remedy is available, it will interfere where the case is 
exceptional and it is doubtful whether another remedy 
isopen. (Retrial of the whole case directed.) ( Oldfield , 
/) IlARI KRISHNA v. ARVR PANDITHER. 

721 C. 688 = 1 M.L.W. 105 = 1923 M.W.N. 354 = 

A.I.E. 1923 Mad. 663 

Where an order was passed requiring the plain¬ 


tiffs in the case to elect between themselves as to who 
should proceed with the suit, and to amend the plaint 

accordingly, 

Held , that the High Court could interfere in revision, 
as it was doubtful if the second plaintiff would have any 
remedy under S. 105, C. P. Code once the order of 
election had been complied with. ( Batten , A.J.C.) 
ShaNKER v. SONOO. 4 N.L.J. 58 = 63 1.0.419 = 

A. I. E. 1921 Nag. 9. 

—S. 115—Other remedy—Execution proceedings. 

■Where the appeal to the lower Court was under 


S. 47, C. P. Code, and where the auction purchaser and 
not the decree-holder or judgment-debtor petitions the 
High Court for revision, his petition is not barred, 
because a second appeal by him does not lie. ( Ramesam , 

/.) Krishna ayyar v. Muthuswami Thevar. 

117 I. C. 789 = A. I. E. 1929 Mad. 84. 

—S. 116—Other remedy—Ex parte decree. 

-The revisional powers of the High Court may be 

invoked only when there are no other sufficient remedies 
open for the aggrieved party. 

A person was declared to be ex parte. He applied to 
set aside the order declaring him ex parte . His appli¬ 
cation was rejected and ex parte decree against him was 
passed. He did not apply under R. 13, O. 9, to set 
aside the ex parte decree nor did he appeal against it. 
It was argued that his petition for revision should be 
entertained as it would be too late then for him to apply 


C. P. CODE. ( 1908 ),S.115—Otherremedy General 

rule. 

under O. 9, R. 13, or to appeal against the ex parte 

deC //eld, that the revision petition cannot be entertained. 

The applicant’s neglect to avail himself of the r ^^^ 
open to him does not give him a better right to apply to 
the High Court to exercise its powers of ^sioiu 
{Tiruvenkatachariar, /.) KANDASWAMY KOUNDAN 
- N- M. L. SUBRAMANIAN CHETTIAR. ^ ^^ 

—S. 116 — other repaedy—General rule. 

-There is no inflexible rule that the High Court 

will not interfere in revision when a remedy by su't.^ 
open If the case comes within the scope of b. llo and 

if ithere are sufficiently strong reasons for ' n « rf “« n “’ 
the Court may and does interfere. 40 All. 210, Kel. on. 
(M?Z a Z Broomfield, //.) HlRA LAL MOHAN 
Lal v. RAMCHANDRA KUNDANMAL. 

32 Bom. L. E. 619 = A. I. B. 1930 Bom. 

-When another remedy is open to the aggneved 

party and where no great injustice or inconvenience 
would follow from High Court’s refusal to act, Higb 
Court will not interfere in revision with a pure hiding 
of fact when the finding is not opposed to the evidence 
on record or is not based on meagre or little evidence or 
on disregard of evidence. A. I. R. 1922 Nag. 115 and 
A. I. R. 1926 Nag. 290, Appl. ( Prideaux , A. J- C.) 

(Sheikh) Mahammad v. Pandurang. 

115 I. C. 167 = A. I.E. 1929 Nag. 66. 

-The ordinary rule is that the High Court will 

not interfere in revision in any case in which the peti¬ 
tioner has another remedy except in very exceptional 
circumstances. The High Court will, however, interfere 
where the right of the party is clear and where the 
result of non-interference will be only to multiply pro¬ 
ceedings by driving the party to a suit, in which there 
can be no defence. 28 AH. 72 ; 4 P. 1.. J. 94 ; 35 CaL 
120; 32 Mad. 334, and A. I. R. 1925 Cal. 907, Ref. 

(Mya Bu , /.) ADMINISTRATOR-GENERAL, BURMA 

V C. R. v. V. S. CHETTIAR Firm. 109 I. C. 444 = 

5 Bang. 742 = A.I.E. 1928 Bang. 83. 

While Courts would not generally interfere in 
revision where an equally efficacious remedy is open to 
the party, it can interfere where the remedy by way of 
appeal would entail unnecessary hardship on the party, 
involve multiplicity of proceedings, or would not give- 
the party as complete and efficacious a relief as inter¬ 
ference with an interlocutory order and the case satisfies 
the requirements of S. 115. If the case is one of 
declining to exercise jurisdiction and the requirements 
of S. 115 are otherwise satisfied, the High Court should 
not decline to interfere when by timely interference, it 
will save a great deal of unnecessary hardship. (AT«- 
maraswami Sastri and Wallace , J J?) KULANDA1 v. 
INDRAN RAMASWAMI. 108 I. C. 539 = 

51 Mad. 664 = 27 M.L.W. 286 = 
A.I.E. 1928 Mad. 416 = 65 M.L.J. 345. 

It is not an invariable rule of the High Court 


that it will not interfere in revision when a party has 
another remedy open to him although certainly in such 
cases it would require very strong grounds to induce the 
Court to interfere. ( Wallace , /.) ARUNACHALLAM 
CHETTIAR V. SlVALINGAM CHETTIAR. 104 I.C. 871 = 

26 M.L.W. 76 = A. I. R. 1927 Mad. 799. 

- Scope of. 

It is a general rule that High Court will not in¬ 
terfere on the revision side when the petitioner has 
another remedy, but it will do so in exceptional circum¬ 
stances. 65 P.W.R. 1908, Rel. on. {Addison, /.> 
Guranditta Ram Ram Kishen v . Sukhu Ram. 

100 I. C. 595 = 9 L.L.J. 19=28 P.L.R. 186 = 
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C.P. CODE. (1908), S. 115—Other remedy — 

General rule. 

A. I. R. 1927 Lab. 911. 

-High Court will not interfere as a general rule in 

revision where the aggrieved party has another and 
adequate remedy. ( Cuming and Page , //.) SALAM 

Chand Kannyram v. Bhagwan Das Chilhania 
98 I. c. 615 = 53 Cal. 767 = 30 C.W.N. 907 = 

A. I. E. 1926 Cal. 1149. 

-Where a remedy by way of suit is available the 

High Court will not ordinarily interfere by way of revi¬ 
sion. [(1914) M.W.N. 95 Ref.] But if the remedy is 
clear and is sure to result in applicant’s success the 
parties will not necessarily be driven to another suit. 32 
Mad. 334, (F. B.) Foil. (Jackson , /.) VEERASAMI 
MUDALI V. VENKATACHALA MUDALI. 

92 I.C. 20 = 22 M.L.W. 448 = 1925 M.W.N. 763 = 
A. I. E. 1926 Mad. 18=50 M. L. J. 102. 

- Sulaiman, J .—The existence of another remedy 

cannot be an insuperable obstacle in the way of inter¬ 
ference by the High Court in revision. 43 M. 94, Foil. 
(Litidsay, Sulaiman and Daniels, //.) Ram SARUP 

v. Gaya Prasad. 90 I. C. 180 = 48 All. 175 = 

24 A.L.J. 56 = 6 L.E.A. Civ. 601 = 
A. I. E. 1925 All. 610 (F.B.). 

-As a general rule the High Court does not inter¬ 
fere in revision when the applicant has another remedy 
open to him. ( Baker, /. C.) SK. BALDAR v. Sk. 
Imam. 76 I. C. 46 = A. I. E. 1925 Nag. 31. 

-Where another remedy isopen, an application for 

revision is not maintainable. 12 O.C. 109, Foil. ( Simp¬ 
son , A.J.C.) Makhdoom Baksh Singh v. Ganga 
PRASAD. 911. C. 647 = 2 O.W.N. 658 = 

A. I. E. 1925 Oudh 666. 
-Although a High Court generally does not enter¬ 
tain an application for revision when there is another 
remedy open to a petitioner, there is nothing in the law 
which prohibits such Court from interfering even in 
cases where grave injustice may have been done. 10 A. 
112 ; 36 P. R. 1887 ; 71 P.R. 1884 ; 15 P.R. 1874, Ref. 
to. ( Abdul Raoof, /.) RALLA RAM v. MT. Raj. 

67 I. C. 945 = 4 Lah. L. J. 71 = 
A. I. E. 1922 Lah. 63. 

-The exercise of revisional powers is always dis¬ 
cretionary, and where an aggrieved party has other 
remedy available the High Court will be unwilling to 
interfere. (Das and Bucknill , //.) S. A. ZaMIN v. 
S. M. A. AU. 65 I.C. 135 = 1 Pat. 68 = 

3 Pat. L. T. 406 = A. I. E. 1922 Pat. 315. 

-A High Court will be slow to exercise its powers 

of revision unless the party applying to the Court has 
no other remedy. Facts ousting jurisdiction must be 
patent on the face of the record before it can be predi¬ 
cated of a Court that it has exercised a jurisdiction not 
vested in it by law in terms of Cl. (a) to S. 115. Where 
an objection, as to the legality of the award on the 
ground of absence of Court’s sanction for reference to 
arbitration on behalf of minors is taken, and the Court 
holds the reference and award to be valid its decision, 
even if it is erroneous, is on a point of law and as such 
is not open to revision, for S. 115 is not directed against 
conclusions of law or facts in which the question of 
jurisdiction is not involved. {Kennedy, /. C. and Ray¬ 
mond, A.J.Cl) Emnobai Widow v. Fakir muha- 
m ad. 65 1.0. 50 = 15 S.L.E. 165 = 

A.I.E. 1922 Sind 1. 

—S. 115—Other remedy—Interlocutory order. 

-Where the lower Court decided that it has juris¬ 
diction to proceed with a suit, revision should not be 
ordinarily ailow’ed as the aggrieved party has ample 
opportunity to contest the order later on. {Das and 

Scroope , //.) Devendra Bhattachandrya v. 


' C.P. CODE (1908), S. 115—Other remedy—Special 

case. 

Emperor. 103 I.C. 459 = 6 Pat. 347 = 

A. I. R. 1927 Pat. 251. 

--Revision will not lie where there is another re- 

i nied y open by way of appeal at a later stage of the pro¬ 
ceedings. {Addison, /.) MUHAMMAD AKABAR v. 

Mt. Hussein Bibi. 96 I.C. 173 (Lah.). 

—S. 115- Other remedy—More appropriate and 
complete. 

—--Powers under S. 115 are discretionary and the 

High Court should not exercise those powers of revision 
when a more appropriate and far more complete remedy 
isopen. {C timing and Page, //.) ALICE MAUD v. 

J. C. Galstaun. 98 I. C. 89 = 45 C.L.J. 213 = 

31 C.W.N. 615 = A. I. R. 1927 Cal. 114. 
—S. 115—Other remedy—No appeal to High Court. 

-In case where an appeal lies to this Court, a revi¬ 
sion would not lie, but in other cases the High Court is 
competent to call for the record of a civil case and pass 
such orders as it thinks fit even though other remedy 
may be open. 28 All. 72, Rel. on. 19 I. C. 736, Dist. 

^ Dalai, j.) Emperor v. Behari Lal. 

114 I.C. 741 = 51 All. 338 = 12 A. I. Cr. R. 206 = 

10 L.E.A. Cr. 125 = 1929 A.L.J. 62 = 

A. I. R. 1928 All. 588. 

-S. 115 confers revisional jurisdiction on the High 

Court in cases in which no appeal lies to that Court. 
Its jurisdiction is not excluded by the fact that an ap¬ 
peal might lie to a subordinate Court. If the order of 
the trial Court is set aside, the confirming order of the 
lower appellate Court must necessarily fall to the ground 
with it. 8 All. Ill (F. B.), Foil.; 11 All. 267 (F. B.) ; 
39 All. 641 and 43 All. 405, Not Foil. {Sulaiman and 
Daniels, //.) BlSHESHAR PRASAD v. RaGHUBIR. 

90 I.C. 353 = 48 All. 168 = 24 A. L. J. 83 = 

A. I. R. 1926 All. 58. 

--An older of an appellate Court reversing an 

order of the lower Court returning a plaint for presenta¬ 
tion to the proper Court is open to revision, as no 
Second Appeal lies from such order. {Abdul Raoof, /.) 
Ram Lal Ishar Das v. Salig Ram. 

[59 I.C. 2 = 7 P. W. R. 1921. 

—S. 115—Other remedy—No revision. 

-No application for revision lies where there is 

another remedy open to the applicant. ( Mullick , /.) 

Mode Narainlal v. Krishna Dayal. 

108 I.C. 804 = 9 P.L.T. 659. 

—S. 115—Other remedy—Principle. 

-It is wrong in principle that a petitioner should 

invoke the extraordinary powers of the High Court 
without exhausting the ordinary powers of the Court 
below which may give him all he wants. ( Skemp, /.) 

Ganda Singh Kochar v. Emperor. 

117 I.C. 906 = 30 Cr. L.J. 862. 
-S. 115—Other remedy—Special case. 

-Where the lower Court has refused to exercise 

jurisdiction by refusing to entertain an application for 
review based on the ground of fraud, the High Court 
will interfere in revision notwithstanding the existence 
of another remedy. {B. B. Ghose, /.) KHITISH CHAN¬ 
DRA Chatterji v. Nagendra Nath Mandal. 

119 I.C. 371 = 49 C.L.J. 425 = 33 C.W.N. 572= 

A.I.E. 1929 Cal. 513. 

-High Court can interfere in revision in special 

cases even when another remedy is open to the party. 
{Jai Lal, /.) GOKAL CHAND v . LILA RaM. 

118 I. C. 393=A. I. R. 1929 Lah. 175. 

-High Court can interfere in revision though there 

may be another remedy by way of instituting suit, pro¬ 
vided there are exceptional circumstances. 
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C. P. CODE- (1908),S.115— Other remedy—Special 

case 

After arguments were over Court granted permission 
,o defendants to bring their witness in the absence of 
plaintiff's counsel, and after hearing the witness, dis- 

missed the plaintiffs suit in default. . . 

Held, that the Court committed a material irregula¬ 
rity and High Court can interfere m revision. U 

son,/.) ML imam Bibi v. Fazal Md. * h;vh. = 

96 I.C. 359 = 8 L.L.J. 423 = 27 P.L.R. 644 

AIR. 1926 Lah. 612. 

-The special remedy by way of suit under S. 73 

does not prevent a Court from interfering under b. 11 
where there is a manifest error in the order under b. /3, 
and setting that error aright as otherwise^ the parties 
will be driven to unnecessary litigation. ( Krishnan, J.) 
SUBRAMANIAN CHETTV v. RAMASWAMI CHETTY. 

22 M. L. W. 744 = 1926 M. W. N. 27 = 

911. C. 11 = A. I. R. 1926 Mad. 179 = 

49 M.L.J. 753. 

_It is not the practice of High Court to interfere 

in revision where another remedy is open to the 
aggrieved party and where no great injustice or incon¬ 
venience would follow from the refusal to act. {Pride- 

nux /) Samshekhar v. Abdul Sattar Khan. 
aux ' J ' } 941. C. 70 = 22 N. L. R. 30 = 

A. I. R. 1926 Nag. 290. 

_There are cases in which justice requires inter¬ 
ference in revision even where another remedy is open 
to the aggrieved party ; much more so would interfer¬ 
ence be ne-essary and justifiable where another remedy 
is barred. ~ {Kmkhede, A. J. C.) AYODHYAPRASAD z/. 
sfcretaky of State. 79 i. o. - 

bF-CRE1AKV a j. R 1924 Nag> 29g 

_ —Other remedy being open no revision lies .. 

It is not the practice of the High Court to interfere 
in revision when another remedy is open to the aggriev¬ 
ed party and where no great injustice or inconvenience 
would follow from the refusal to act. 30 A. 331 and 33 
A 617 Ref. ( Prideaux . A./.C.) RaMJI v. BaL- 
KRISHNA 69 I. C. 719 = A. I. B. 1924 Nag. 38. 

_Where there is a right of appeal, the High Court 

even if it thought that the order complained of was not 
right, would not interfere in revision unless its interfer¬ 
ence were necessary on the ground of avoiding irrepar¬ 
able loss. ( Dawson Miller, C. J. and Foster, J.) 

Harihar Prasad Singh v. Kesho Prasad Singh. 

71 I. C. 911 = A. I. R. 1924 Pat. 176. 

-The High Court will not interfere in revision 

when the aggrieved party has a remedy by suit open to 
him except in cases where there would be a very serious 
miscarriage of justice if the High Court did not inter¬ 
fere. ( Suhraw.irdy and Cuming, JJ.) GlRlBALA 
DASI V. PRIANATH Pal. 66 I. 0.476 (Cal.). 

_ Party suffering infust ice even by resorting there - 

to—Revision lies. 

Revision should not ordinarily be granted, even in a 
case in which no appeal lies if some other remedy is 
provided which can be called leasonably efficacious in 
respect of the circumstances of the particular case. 
But in cases where some other remedy is open if the 
decree is wrong, the slower remedy by regular suit will 
still leave the applicant suffering injustice and undue 
hardship, and this is sufficient to call for the exercise 
of the revisional powers of High Court in his favour. 
(Halii fax, A.J.C.) RAMCHANDRA FETEz/. SHR1- 

DH ar 66 I. C. 351 = 18 Nag. L. R. 71 = 

. 6 Nag. L. J. 151=A. I. R. 1922 Nag. 115. 

- Practice. 

Though S. 115, C. P. Code, prohibits revision only in 
cases in which an appeal lies, revision should not be 


C. P. CODE (1908), S. 115 —Other remedy Sait. 

granted ordinarily where some other remedy ^as been 
provided. But the exercise of the power of revision is 
discretionary and must be adopted to the circums ences 
of each particular case. There are cases in .which 
justice requires interference in revision even though 
another remedy is open to the aggrieved party. {Halit - 
fax, A.J.C.) NILKANTH v. KaSUBAI. 

, 631. C. 46 = 4 N. L. J. 55- 

A.I. R. 1921 Nag. 17. 

_The High Court will not interfere in revision 

where there is another remedy available, e.g., by way of 
suit except in very exceptional circumstances. (C outts 

Z d / dami ' m HARM00JI 204 = 

A. I. B. 1921 Pat. 401. 

-Order under O. 21, R. 101, should not be revised 

because another and better remedy by way of suit is 

open to the parties. 3 P. L. J. 579 Diss. from. (Ranktn, 

C. /.) Bhim Naik V. Chakradhar Maity. 

34 C. W. N. 577 = A. I. B. 1930 Cal. 348. 

—S. 115—Other remedy—Suit. 

-The extent to which investigation required by 

R. 58 should go depends upon the circumstances of the 
case and, as the party aggrieved by order under that 
rule or R. 61 has a remedy under O. 21, R. 63, High 
Court should not interfere in revision with the decision 
under R. 61. A. I. R. 1924 Pat. 506 ; and A. I. R. 1929 
Pat. 273, Ref. 15 Cal. 521 (P. C.), Rel. on. ( Macpher - 
son, J.) Mangu Ram Marwari v. HOMESHWAR 
Singh. A. I. R. 1930 Pat. 394. 

-Suit against principal debtor dismissed for want 

of service—Claim decreed against surety—Surety in 
revision raising discharge—Substantial justice done 
Other remedies open to him—Revision petition was 
disallowed. A. I. R. 1917 P. C. 71, Rel. on. (Jai Lai 
and Agha Haider, JJ.) JOT RAM v. JlTA. 

A. I. R. 1929 Lah. 777. 

-The rule of allowing no revision where a suit lies 

is not an inflexible one and might be departed from in 
special cases. ( Jackson , A. J . C.) MO ROT I RAO v. 

GOV1ND. 120 

A. I. R. 1929 Nag. 356. 

_High Court does not ordinarily interfere in 

revision with orders passed under O. 21, R. 63. 3U. 

B. R. 13 and A. I. R. 1917 P. C. 71, Ref. (Heald and 
Otter, JJ.) S. R. M. M. A. FIRM v. MAUNG PO 
SaUNG. 7 Rang. 466= 1201. C. 236— 

A. I. R. 1929 Rang. 297. 

-Before the plaintiff can invoke the provisions of 

S. 115 he has to satisfy the High Court that he has no 
other remedy open to him to get redress and that 
irreparable injury would result to him unless High 
Court interferes. Thus if the plaintiff has a right to 
proceed against the defendant in a Court, the mere fact 
that he has been deprived of his right of proceedings 
with his suit in another Court is not sufficient to warrant 
High Court’s interference in revision. (. Percival, J . C. 
and Rupchand Bilaram , A. /. C.) GOPALOMAL 
PAMANMAL V. SUNDERDAS PARMANAND. 

1181. C. 193 (Sind). 
-High Court will not interfere ordinarily in revi¬ 
sion in a case where there is another remedy provided 
by statute ; but where it is quite clear that, although 
purporting to deal with the question of possession, the 
Court has really been considering questions of benami, 
joint family and transfer in fraud of creditors, or rather 
has been materially influenced by suspicions relating 
thereto, it is right that High Court should interfere. 

29 Cal. 543; A.I.R. 1923 Rang. 195 and (1919) 
P. H. C. C. 81 (F. B.), Rel. on. (Sen, /.) ANaND 
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C. P. CODE (1908), S. 115—Other remedy—Suit. 

Prasad v. Gopal Das. 8 P. L. T. 677= 

103 I. C. 32 = A. I. R. 1927 Pat. 316. 

-In revision High Court will not interfere if 

another remedy by way of regular suit is open to the 
aggrieved party. 72 P. R. 1918, Foil. ( Addison, /.) 
Balla Mal v. agha din Gul. 

93 I. C. 868 (Lah.). 

-Where an aggrieved party has the remedy of a 

suit open to him, the High Court will not interfere in 
revision though the lower Court’s order is in exercise of 
a jurisdiction wrongly assumed. (Mott Sugar, /.) 

Nand Kisrore v. Narain Singh. 78 I. c. 350 = 

6 Lah. L. J. 137 = A. I. R. 1924 Lah. 471. 

-Bengal Land Registration Act, S. 59—Order 

under—Revision is not competent—Another remedy 
open to the petitioner by way of suit—No revision lies. 
(Mutlick ami Bucknill, JJ.) KAPILESHWAR Jha v. 

Raghunandan Prasad. 74 I. C. 474 = 

' 4 P. L. T. 718 = 1 Pat. L. R. Civ. 370 = 

A. I. R. 1924 Pat. 134. 

- Not maintainable. 

Where in a suit for money, certain property belonging 
to the judgment-debtor was attached (under O. 38, 
R. 5) before judgment, but released on two persons 
standing as sureties, and they paid the amount in Court 
just after a holder ol the decree applied for execution. 

Held, that the money so deposited is “ assets held 
by a Court,” within the meaning of S. 73 and are 
therefore liable to be rateably distributed. 41 Mad. 
616, Approved ; 36 Bom. 156, Dissented from. In cases 
like the present, where no suit lies, it is the practice of 
the High Court to interfere in revision. ( Richardson , 

/.) Ghisulal Agarwalla v. Todurmull Agar- 
walla. 70 I. C. 539 = 26 C. W. N. 169 = 

A. I. R. 1922 Cal. 19. 

-Where another remedy is open to a party, e.g ., 

a suit under O. 21, R. 63, C. P. Code, the Court will 
not entertain an application for revision. (Banerji, 

J.) Basdeo Sahai v. Saraswati. 

641. C. 469 (All.;. 

- Order under S. 9 of the Specific Relief Act. 

A High Court will not interfere in revision when 
there is another remedy open to the applicant. There¬ 
fore, no application for revision of an order dismissing 
a suit under S. 9 of the Specific Relief Act will lie, the 
plaintiff having a remedy by a regular suit on the basis 
of title. (Tudbally /.) Ram ANaND v. SHEO Bala. 

63 I. C. 809 (All.). 

—S. 115—“Record of case.” 

- Meaning explained. 

The “record of the case ’’ means the record of the 
legal proceeding which has been decided although it is 
only a legal proceeding in the suit. (Percival, J. C. 
Rupchand and Wild , A. J. Cs .) KHUDABUX v. 
Panjo. A. I. R. 1930 Sind 265 (F.B.). 

—S. 115—Revision—Attaclnnent. 

-The High Court can interfere in a case of 

mistake by the lower Court upon the fact or law on its 
merits, occasioned by not directing proper attention 
to O. 21, R. 60, to find out whether the attached pro¬ 
perty was in the judgment-debtor’s possession and 
whether objector was entitled to resist the claim of the 
decree-holder. 46 Cal. 962, Dist. ( Rankin , C. /.) 
Raj Kishore Gope v. Bhabatosh Chakravarti. 

49 C. L. J. 51 = 115 I. C. 362 = 
A. I. R. 1929 Cal. 225. 

- Order under C. P. Cede , O. 21, R. 58 was not 

revised—C. P. Cede, O. 21, R. 58. 

Certain house property was attached in execution of 
a decree. The objector claimed that the property had 


C.P. CODE. (1908), S. 115—Revision—Dismissal 
for default. 

been purchased by him from the judgment-debtor before 
the passing of this decree. The Court below found 
that the bona fides of the sale-deed were doubtful and 
the judgment-debtor was really in possession of the said 
property in spite of the alleged sale. 

Held , there was no reason for interfering in revision. 
(Kanhaiya Lai , /. C.) SHAM LaL v. RADHA SHYAM. 

74 I. C. 546 = 10 O. L. J. 139 = 
A. I. R. 1923 Oudh 208. 

-Where property attached before judgment was 

in Court, and decree was passed in the suit but the 
decree-holder did not apply for execution of his decree, 
and the holder of another decree applied for attachment 
of the property, 

Held, that the Court w r as entitled to order the attach¬ 
ment and although in equity it ought to have given 
notice to the other decree-holder at whose instance the 
property had been attached before judgment, there is 
nothing in the Code requiring such notice and the 
failure to give such notice does not merit revision under 
C. P. Code, S. 115. (Macleod, C. J. and Fawcett , /.) 
Vishnu Dhonddev Palkar v . Rampratap dau- 
LATRAM MARWADI. 59 I. C. 713 = 

45 Bom. 360 = A. I.R. 1921 Bom. 219. 
—S. 115—Revision—Construction of document. 
-On a mere question of the interpretation of parti¬ 
cular words in a document, where the words were clearly 
susceptible of moie than one interpretation, the High 
Court would decline to interfere in revision. ( Piggctt , 

/.) Krishna Datt Dube v. Brij Lal. 

80 I. C. 313 = A. I. R. 1923 All. 269. 
—S. 115—Revision—Discretionary. 

-Interference in revision is discretionary and when 

the interference is likely to work, not in the interests of 
justice but rather against it, such a course should not be 
taken. 93 P. R. 1911, Rel. on. (Bhide, J.) HUZARA 
Singh v. Ditta Ram Huta Ram. 

A. I. R. 1930 Lah. 417. 

-An application in revision is matter of discretion 

for the High Court and the Court will not interfere with 
an order though made without jurisdiction if to interfere 
with such order amounts to doing grave injustice. 
(Wort, J.) AMANATULLAH MlAN v. RAGHUNATH 

Prasad. A. I. R. 1930 Pat. 279. 

-Under S. 115 of the C. P. Code, the High Court 

is not bound to intervene but may refuse to exercise its 
discretion if the circumstances require that such discre¬ 
tion should not be exercised. (Sulaiman and Mukerji , 

//.) Fateh Lal v. Sher Singh. 

85 I. C. 660 = 6 L. R. A. Civ. 63 = 

A. I. R. 1925 All. 264. 

-There is no obligation on the High Court to 

interfere on an application made under S. 115, even if 
facts are proved which bring the application within the 
section. It is purely a matter of discretion, and no rules 
can be laid down how that discretion is to be exercised. 
Whether the Court will interfere or not is entirely for 
the Court, which hears the application, to decide on the 
particular circumstances of the case before it. ( Macleod , 

C. J. and Crump, J.) BHIKALAL GlRDHARLAL v. 

achratlal Lallubhai. 871. C. 910 = 

49 Bom. 535= 27 Bom. L. R. 423 = 

A. I. R. 1925 Bom. 341. 

—S. 115—Revision—Dismissal for default. 

-Where the High Court is satisfied that the 

Subordinate Court has failed to exercise its inherent 
power to restore a suit dismissed for default in a proper 
case, it might be a ground for interference in revision. 
(Fazl Ali , /.) BHUNESHWARI KUER v. JAGOO 

Singh. 1221. C. 585. 
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C P. CODE (1908), S. 115 —Revision—Dismissal 
for default. 

•Suit dismissed for default of counsel—Revision 


will not lie. (Da/ip Singh, /.) CHUNNl LaL*■ GaNDU 
M u 101 I. C. 444 = 28 P. L. R- 204 = 

9 Lah. L. J. 80 = A. I. R. 1927 Lah. 791. 
—S. 115—Revision—Election. 

-Where the voter wrote his name against the name 

of the candidate instead of marking a cross and the 
lower Court held that the rule that voter should no 
write his name should not be strictly applied in the case 
of illiterate voters. 

Held , the rule is mandatory and omission to apply it 
strictly is revisable. (Devadoss , J.) VENKATARAMIAH 
SUBBIREDDi. 90 I. C. 1055 = 22 M. L. W. 24 = 

A. I. R. 1925 Mad. 1173. 

-The lower Court decided, over-ruling objections 

that an election petition to set aside an election disclosed 
grounds on which an election enquiry could be held 
under the Election Rules. 

Held , that the High Court could interfere because if 
the election petition did not disclose any ground for an 
inquiry, the lower Court would be exercising a jurisdic¬ 
tion not vested in it by holding such an enquiry and to 
hold it would simply lead to waste of time of the Court 
and of the parties. In such a case it was but right and 
proper that the High Court should decide whether the | 
petition disclosed any grounds for holding an enquiry 
and, if it did not the High Court should say so at once 
and stop the enquiry at the very outset. ( Krishnan , /.) 
JANARDHANAN v. N. N VERGHESE. 87 I. C. 113 = 
1925 M. W. N. 305 = A. I. R. 1925 Mad. 707- 

48 M. L. J. 451. 

—S. 115 —Revision—Error of law or fact. 

-The fact that a Court is guilty of error of law or 

error of fact is no ground for interfering with his deci¬ 
sion in revision. 30 Cal. 397, Rel. on. ( Cuming ,, /.) 
Dwitiar Chand v. Dharanidhar Mandal. 

A. I. R. 1929 Cal. 831. 

—S. 115 —Revision—Erroneous decision. 

■- Contingent right—Sale of . 

Where the right to receive lease money was attached 
and sold l>efore the period for which the lease money 
was payable had expired and a decree was passed in suit 
for the recovery of the lease money, the decision of the 
Court is so obviously erroneous and directly opposed to 
settled principles as to necessitate the High Court to 
interfere in revision. A. I. R. 1926 Nag. 396 ; A. I. R. 
1925 Pat. 310, Ref. (Macnair, Offg. J . C.) PANDU- 
RANG V. SlTARAM. 119 I* 673- 

A. I. R. 1929 Nag. 228. 

An erroneous decision on an issue is no ground 


for revision during the pendency of the suit. (Mya Bn , 

j.) Tun hlaing v. Ma Kha bu. 

A. I. R. 1929 Rang. 270. 

—S. 115—Revision—Evidence. 

-The High Court will be justified in interfering in 

revision where the lower Court refuses a party leave to 
adduce evidence in a guardianship proceeding. ( Suhra - 
wardy and Costello , JJ f) ROSULAN BlBI v. RAHA- 

matulla Khan. 34 0. W. N. 763. 

-If such Court finds the loss of a document not 

proved and refuses to admit secondary evidence it can¬ 
not be said that it has refused to exercise jurisdiction or 
has exercised jurisdiction with material irregularity, nor 
is there any gross or palpable error to justify interfer¬ 
ence in revision. A. I. R. 1926 Nag. 290 and 19 Cal. 
438 (P. C.), Rel. on; A. I. R. 1926 Nag. 257 ; A. I. R. 
1927 Nag. 286, Expl. and Dist.; A. I. R. 1924 Cal. 633, 

Dist. (. Jackson , A. J. C.) PANDU v. BAPU DAS. 

1211. C. 33 = A. I. R. 1929 Nag. 288. 
—S. 115—R9vision—Examination of parties. 


C. P. CODE (1908), S. 115 —Revision Finding of 
fact. 

_ Failure to examine to ascertain real faints in 

dispute justifies Code vest in 

The powers which O. 10 ot tne y. r. 

the Civil Courts to examine the parties are mainly n 
tended to draw out by viva voce examination the real 
points in controversy between them and thus ptevent 
the real matter in dispute remaining undecided or 
out from consideration. There are other enabling provi¬ 
sions also in Os. 11 and 12 of the C. P. Code whichi the 
parties can avail themselves of and thus reduce the points 
of dispute between them and lessen the number of issues 
to be framed in the case. Where the Court fails to per¬ 
form this duty, the High Court will inter ere in revi 
Sion. {Kinkhede, A. J. C.) BALA!! V.NAYAK BUT! 

Vithoba. 79 I. C. 614 = A. I. R. 1924 Nag. 191. 

-S. 115—Revision—Execution. 

-A revision is competent where a decree-holder is 

deprived of his just remedy by an erroneous view of the 

C °Where under the provisions of the security bond, the 
surety is liable to pay the decretal amount, if the decree- 
holder fails to realize his decree for any reason vs hat- 
soever, the view of the Court refusing to execute the 
decree against surety when he is liable to be proceeded 
against under the terms of the bond is open to rev ^ l °"‘ 
(Jai Lai , /.) FAZAL QaDIR V. MUHAMMAD MAHMUD. 

31 P. L. R. 105 = A. I. R. 1930 Lah. 512. 

-Where a suit is instituted in respect of a matter 

which can be agitated only in execution in the same 
Court, the suit should not be dismissed but the plaint 
should be treated as an application for execution. 
Failure to do so can be rectified in revision. ( Mittra , 
O. J. C.) SlTARAM V. DONGER SlNGH. 

69 I. C. 477 = A. I. R. 1921 Nag. 130. 
—S. 115—Revision—Extension of time for dis¬ 
charge. . 

-The High Court will not interfere in revision 

with a discretionary order under S. 43 of the Provincial 
Insolvency Act granting extension of time for applying 
for discharge. {Ramesam y J f) SELVAM CHETTIAR 
VENKATACHALAM CHETTIAR. (1930) M. W. N. 673. 

—S. 115—Revision—Finding of fact. 

-If the conclusion on a question of fact is arrived 

at by overlooking a clear provision of law, then such a 
finding can be interfered with under S. 115, C. P. Code, 
on the ground that it is a perverse one. 16 M. L. T. 
156, Foil. ( Madhavan Nair , /.) M. & S. M. RY. CO. 
v. GANGAMMAL. 109 C* 6 96- 

A. I. R. 1928 Mad. 484. 

- Finding based on no evidence—Interference is 


justified. . , 

A finding based upon no evidence is not a good 

finding in law and can be interfered with on the revision 
side by the High Court. (Moti Sagar, J •) FIRM 
Indraj Mal Jugal Kishore v. Lije Ram. 

86 I. 0. 383 = 6 L. L. J. 593 = 
A. I. R. 1925 Lah. 278. 

-Where lower appellate Court disregards the 

admissions in the pleadings and th^decision of the case 
is against the pleadings themselves. High Court has 
power to interfere. 25 All. 509, Foil. {Baker , Offg. 
J.C .) KASHIRAM v. BARKYA. 77 1.0.46 = 

7 N. L. J. 13 = 21 N. L. R. 6 = 
A. I. R. 1924 Nag. 101. 

- Small Cause Courts . 

Small Cause Courts have doubtless been given very 
wide powers with regard to decisions on question of fact 
and in revision, the High Court is always reluctant in 
questioning a decision on the facts. But there is no 
! doubt that it has, for good reasons, power to do so. In 
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C. P. CODE (1908), S. 115—Revision—Fresh peti¬ 
tion. 

cases where the findings of fact are based on or involve 
assumptions or inferences which there is nothing in fact 
or probability to support, or are not justified by suffi¬ 
cient evidence or where the finding or fact is opposed to 
the evidence or on flagrant misinterpretation or dis¬ 
regard of evidence, or if injustice would otherwise be 
done the High Court has power to interfere in revision. 
(. Prideaux , A. J. C.) PADAMSI v. SeSHRAO. 

73 I. C. 1055 = 19 N. L. R. 72 = 
A. I. R. 1923 Nag. 292. 

—S. 115—Revision—Fresh petition. 

-A fresh petition for revision can lie where the 

previous petition is dismissed for default A. I. R. 1923 
Pat. 514, Dist. ( Jai Lai , /.)) NEB a Ram v. KhOTA 
Ram. 110 I. C. 833 = A. I. R. 1928 Lah. 550. 

—S. 115—Revision—In forma pauperis. 

-An order rejecting an application for leave to sue 

in forma pauperis cannot be impeached in revision. 
Where a Court having jurisdiction to entertain an appli¬ 
cation, upon a review of the evidence rejects that appli¬ 
cation on the merits, the Court cannot be said to have 
acted with material irregularity or illegality in the 
•exercise of the jurisdiction which it was possessed of, 
merely because the Court has not given detailed reasons 
for its view. {Niamatullah and Sen , //.) MAJID 

Husain Khan v . Ainul Aziz Khan. 1251. C. 578. 
—S. 115—Revision—Interest. 

--Where a Court arbitrarily reduced the amount 

of interest payable by virtue of a contract without 
giving any reason therefor in the judgment, held , that 
a revision lay. (Shadi Lai , C.J.) AMAR SlNGH DHUNI 

Mal v. Sat Dharam Parchark Press, Delhi. 

1001. C. 75 = A. I. R. 1927 Lah. 798. 
—S. 115—Revision—Interference unnecessary. 

--Where an order, against which the revision was 

filed, had been taken benefit of by the respondent and 
the decision of the question raised was really important 
for further proceedings rather than the order itself. 

Held , that it was unnecessary to set aside the order 
in revision. ( Ramesam , /.) MUTH1A CHETTIAR v. 
EKAPPA CHETTIAR. 101 I. C. 646 = 

A. I. R. 1927 Mad. 598 = 52 M. L. J. 597. 

—S. 115—Revision—Interrogatories. 

-A refusal to issue interrogatories for the exami¬ 
nation of witnesses is not a ground for revision. ( Scott - 
Smithy J.) ROOP CHAND v. CHURCH MISSIONARY. 

69 I. C. 417=A. I. R. 1923 Lah. 282. 
—S. 115—Revision—Irrelevant decision. 

-Where a lower Court decides a case, on a 

question not arising in the case, on that ground alone a 
revision lies. ( Johnstone , /.) LaL SlNGH v. MUHAM¬ 
MAD Afzur. A. I. R. 1930 Lah. 80. 

—S. 115—Revision—Issues. 

-Where upon the pleadings clearly an issue arises 

whether the rent payable by the defendant is below the 
prevailing rate and the trial Court, on being so reques¬ 
ted refuses to frame the same, 

Heldy that the case is perhaps near the border line so 
far as S. 115 of the C. P. Code is concerned, 
but it is clear that under S. 107 of the Gov¬ 
ernment of India Act it is a fit case for interference 
in revision. 15 C. W. N. 682, Dist. (Mullick and 
Rossy JJ.) Sheo Prasad Singh v. Sukhu Mahto. 

72 I. C. 148 = 4 P. L. T. 401 = 

1 Pat. L. R. 89 = A. I. R. 1923 Pat. 518. 
Where the Court under a mistake frames issues 
which do not arise from the plaint as drafted and rejects 
application to confine" issues to the matters set up in the 
plaint, revision of the order is possible. 12 Bom. 617 


C. P. CODE (1908), S. 115-Revision. 

and 42 Cal. 926, Rel. on. ( Jackson , A. J. C.) PREM- 
SHEK Das V. Shanker Das. 120 I. C. 404 = 

A. I. R. 1929 Nag. 347. 

—S. 115—Revision—Issue ignored. 

--—The suit was for damages for use and occupation 

against the legal representative of a tenant holding over. 
The defendant in her written statement challenged the 
plaintiff’s title. The defendant did not abandon the 
issue. The Court ignored the issue of title. 

Held , that the plaintiff was not absolved from the 
duty of proving his title and that as the defendant was 
prejudiced by the Court having so absolved the plaintiff, 
the High Court should interfere in revision. ( Devadoss 
and Wallace , JJ.) KOPPA ANKI v. VENKADA SUB- 
bayya. 87 I. C. 695 = A. I. R. 1925 Mad. 884 = 

48 M. L. J. 685. 

—S. 115—Revision—Jurisdiction. 

-Where an inferior Court disposes of a case which 

should have been heard by a superior Court, there is 
ground for thinking that the parties were prejudiced and 
the High Court can interfere under S. 115, C. P. Code. 
21 P. R. 1918, Foil. ( Addison , /.) BANNI v. MaNGU. 

114 I. C. 440 (Lah.). 

--On the question of jurisdiction whether under 

S. 115 or S. 100 of the Code, a discretion rests with the 
High Court whether it is in the interests of justice to in¬ 
terfere. {Findlay y J. C.) RAJARAM v. MUKUND 
RaO. 100 I. C. 37 = A. I. R. 1927 Nag. 164. 

--Provincial Small Cause Courts Act, Sch. II, Art. 

35 {g) —Suit for recovering jewels etc. given for mar¬ 
riage arranged, which had fallen through, is not 
cognizable by Small Cause Court. But when it has been 
fully tried on merits, High Court cannot interfere in 
Revision. {Boys, J.) RAGHURAJ SlNGH v. SHAM DEI. 

811. C. 870 = 5 L. R. A. Civ. 685 = 

A. I. R. 1925 All. 51. 

-Where a suit for less than Rs. 500 was of a 

small cause nature and was tried by the Munsif on the 
Original Side and the decision was confirmed in appeal, 
the High Court refused to interfere in revision and 
to remand the suit for retrial on the Small Cause 
side, 

Heldy also that no second appeal lies 33 Mad. 323 
and 34 Bom. 171, Dist. {Spencer and Ramesam , 
JJ.) Bhuvanapalli Subbayya Z/. Rajah Velu- 
goti Govinda Krishna Yach. 66 I. C. 207 = 
14 M. L. W. 349= A. I. R. 1922 Mad. 352 = 

42 M. L. J. 118. 

-Proceedings under O. 41, R. 23 instead of under 

O. 41, R. 25 does not create a point of jurisdiction as 
to justify interference. {Newbould, J.) ATUL Chan- 
dra V. KOBAD Ali. 64 I. C. 436 (Cal.) 

—S. 115—Revision—Just order. 

- Wrong provision of law followed. 

Where the order passed by the Assistant Collectoi 
under the Oudh Rent Act was passed under O. 9, R. 16 
instead of under the correct provision contained in 
O. 17, R. 3, yet as the order was manifestly a just and 
sensible order, it was not interfered with in revision. 
{Simpson and Syed Wazir Hasan, A. J. Cs.) CHAU- 
KARJA V. KALKAPANDE. 721. C. 394 = 

9 O. L. J. 543=A. I. R. 1923 Oudh 18. 

—S. 115—Revision. 

- r-JVo appeal — 0. 22, R. 3. 

Wallace, J. —Order granting an application praying 
that the abatement of a suit be set aside on the ground 
that O. 22, R. 3 did not apply, but O. 22, R. 10 applied 
is merely an order that there has been no abatement 
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and does not purport to give or refuue to give leave to 

continue the suit under O. 43, R. 1, cl. {e) and there¬ 
fore is revisable. (Conits Trotter, C.J., Beasley and 
Madhavan Hair, JJ .) PERUNAL PlL L Al PERUMAL 

Chktty 51 Mad. 701 = 112 I C. 116 = 

28 M.L.W. 164= 1928 M.W.N. 434 = 
A. I. R. 1928 Mad. 914 = 55 M.L J. 263 (F.B.) 

•Order refusing to substitute a certain person as 


legal representative is revisable. 15 N.L. R. 21, Rel. on, 
40 Cal. 962, Ref. (Subhedar , A. J C.) KaSHIBAI 
v. Shri Kumar. A. I. R. 1930 Nag. 10. 

—S. 115—Revision—Local investigation. 

-The High Court should not interfere in revision 

or under powers of superintendence to prevent what 
would be a calamitous waste of time and money if local 
investigation were to take place. If it would be not 
only fruitless but would be determining the rights of the 
parties upon an improper basis and would inevitably and 
unnecessarily prolong a litigation, High Court ought to 
interfere to prevent such a calamity. (Dawson Miller, 
C. J. and Foster, J.) R.AMAJI RAM v. RAMASRE 
RAUT. 83 I. C. 124=1924 P. H. C. C. 217 = 

A. I. R. 1924 Pat. 761. 

—S. 115—Revision—Madras Agency Rules. 

-Wheie after expiry of the period for preferring 

an appeal to the Agent to the Governor, under the 
Agency Rules, a petition was presented to the Agent to 
be disposed of as an appeal or a petition under S. 55 of 
the Rules, but was dismissed as not giving satisfactory 
reasons. High Court would not interfere in revision. 
A. I. R. 1926 Mad. 218. Ref. ( Mackay . /.) JAGAN- 
NADHAN v. CHENDRAMMA. 119 I. C. 320 = 

A. I. R. 1929 Mad. 489. 

—S. 115 —Revision—Maintainability of suit. 

•Pending suits—Maintainability of suit question¬ 


ed—Interference is justified . 

Obiter. —If a suit is not maintainable at all, it might 
in some cases be advisable for the High Court in revi¬ 
sion to inferfere and thus to prevent further W’aste of 
time and money, the ground of interference being that 
a Court has no jurisdiction to proceed with a suit which 
is not maintainable in law. (Wallace and Madhavan 
Hair, JJ.) BALAKRISHNA OlMYAR V. V. JaGANNADA 

Chari AR. 87 I. C. 194 = A. I. R. 1925 Mad. 820 = 

48 M. L. J. 534. 

—S. 115—Revision—Misconception. 

-If the lower Court’s method of arriving at the 

conclusion is irregular and if it entirely misconceives the 
point at issue, there is sufficient ground for High Court’s 
interference in revision. ( B renun , J.) MaUNG PO 
Htaik V. Brama Din. 1191.0.740 = 

7 Rang. 300 = A. I. R. 1929 Rang. 244. 

—S. 115—Revision—Mistake. 

-A mistake committed by a Court on the point of 

costs is hardly a ground for revision. (Jai Lai , J .) 

Ganga Bishen v. Murree Brewery Co. of 
Rawalpindi. 109 I. C. 476= 10 L. L. J. 401 = 

A. I. R. 1928 Lah. 800. 

—S. 115 — Revision—No prejudice. 

-The High Court will not interfere in revision 

when the applicant has suffered no prejudice and the 
order complained against does not affect his interests. 
(Suhrawardy and Ghose, JJ .) SURAJ NARAIN DaS 

v. Amiruddin Mahomed. 66 I. C. 127 (Cal.). 
—S. 115—Revision—Question of fact. 

-Whether a particular grant was made to a person 

pot holding the kudivaram is a pure question of fact to 


C. P. CODE (1908), S. 115 —Revision—Review, 

be decided as such and the High Court would not go 
into it either in revision or even in second appeal 
although the decision of this question is necessary to see- 

whether the suit lies to a Civil Court. 20 C. L. J. 

Rel. on.; 40 All. 674; 41 All. 602 and A. I. K. 1926- 
P. C. 142, Dist. (Wallace, J.) KlSHEN TRASAllj/. 

K. Daeayva. 116 1 C. 133 = A.I.E. 1929 Mad. 269. 

—S. 115 —Revision—Rangoon Municipal Act. 

- Decision under. 

The decisions of the Rangoon Small Cause Court in 
dealing with references under the Rangoon Municipal 
Act 1922 are subject to revision under 8. 115, C. P. 
Code. (Doyle, J.) M. A. SHAKUR v. MUNICIPAL 

Corporation. 921. C. 780 = 4 Bur. L. J. 161 — 

A. I. R. 1925 Rang. 367. 

—S. 115—Revision—Remand. 

__No revision lies from an order of remand.. 

(Rafique , J.) BlSHNATH SlNGH t. MT. RAM SRI. 

V q 76 I.C. 525 = A. I. R. 1923 All. 464. 

_An order of remand is not an interlocutory order 

as it entirely disposes of the case so far as the Court 
passes it for the time being. ( Ashworth , /. C.y 

Farzand Ali v. Ekadashi. 73 I. C. 591 — 

26 O. C. 10 = 10 0. L. J. 36 = 
A. I. R. 1923 Oudh 177. 

—S. 115—Revision—Restoration. 

-A suit for pre-emption was dismissed for default 

owing to absence of plaintiff on the day of hearing. 
The plaintiff put in an application for the restoration 
of the case on the ground that his absence was- 
unavoidable by reason of an attack of colic. The lower 
Court disbelieved his evidence and dismissed his- 
application. Held , there was no scope for interference 
as the Court could not be said to have acted illegally 
or with material irregularity. (Le Rossi gttol. J JJ) 
Farida v. Khaira. • 77 I. C. 336 = 3 Lah. 79 = 

A. I. R. 1922 Lah. 290.- 

—S. 116—Revision—Return of plaint. 

-Where a plaint presented to the Subordinate 


Judge, First Class, was returned for presentation to the 
proper Court and on appeal the District Judge affirmed 
the order, held that a revision was not maintainable 
against the appellate order. (Addison,J.) RALLA SlNGK 
v. AROORA Mat. 31 P. L. R. 178. 

-A High Court could not interfere in revision with 

an order of a lower Court returning the plaint for 
presentation to proper Court, as the plaintiff has got 
the remedy of proceeding with the suit in the proper 
Court. The provision of S. 115, C. P. Code can be 
invoked only if the petitioner has no other remedy 
open to him to get redress and irreparable injury would 
result to him unless interference was made. (. Percival , 

J. C. and Rupchattd Bilaram, A. J. C .) GOPALAMAL. 

Pamanmalv. Sunderdas Parmananp. 

118 I. C. 193.. 

—S. 115 —Revision—Review. 

--A suit by several plaintiffs was decreed and appeal 1 

was filed therefrom. Appellants finding one plaintiff- 
respondent dead, applied for substitution of his represen¬ 
tatives. The appellate Court held the application out 
of time and declared appeal as abated. It was however 
discovered that the plaintiff had died during suit. 
The appellants therefore applied for review and the* 
order on review was that the decree of the lower 
Court being in favour of dead person was nullity antf 
therefore no appeal lay. 

Held, that the order on review’ created an anomalous 
position and therefore should be set aside in revision. 

( Tckchnttd , /.) SlKANDAR Khan v . BALAND KHAN. 

8Lah. 617=29 P.L.R. 81 = 
A. I. R. 1927 Lah. 436. 

m W M . . A 
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-A Judge is not likely to entertain a review of 

his own judgment unless he is prima facie satisfied that 
the new matter is important, and simply because the 
Court has not said in so many words that the matter 
is important, interference in revision is not competent. 
(Odgers and Curgenven , //.) SRINIVASA AlYANGAR 

v. Official assignee Madras. 50 Mad. 891 = 

39 M. L. T. 11 = 1031. C. 377 = 
26 M. L. W. 277 = 1927 M. W. N. 806 = 
A. I. R. 1927 Mad. 641 = 52 M. L. J. 682. 

-No revision lies from an order rejecting an 

application for review. (Wazir Hasan , A. J. C.) BaBU 

Sheocharan Das v. Mt. Jagwant Kuar. 

88 1. c. 582 = 12 O. L. J. 443 = 
2 O. W. N. 419 = A. I.R. 1925 Oudh 594. 
An order rejecting an application for review is 
not open to levision. ( Broadway , /.) Toi.A Ram z-. 

Chandu Mal Tota Ram. 71 i. c. 160 = 

A. I. R. 1924 Lah. 400. 

—S. 115—Revision—Right to sue. 

--—Denial of right to sue where such right to sue is 

available to the plaintiff is a matter which comes under 
S. 115 (b),^ and revision lies against a finding to that 
effect. (Kemp, Ag. C. J. and Murphy , /.) RATANLAL 

Ghelabhai v. Amarsing Rupsing. 53 Bom. 773 = 
31 Bom. L. R. 1042 = A. I. R. 1929 Bom. 467. 

—S. 115—Revision—Scope of. 

High Court will not extend its interference in 
revision to matter in which it would not interfere even 
in second appeal; 20 C. L. J. 213, Foil. ( Wallace , /.) 
Kishen Prasad z>. K. Dalayya. 116 I. C. 133 = 

A. I. R. 1929 Mad. 259. 
—S. 115—Revision—Security. 

-A finding that security offered by applicant is 

insufficient is not revisable. ( Simpson , A. J. C.) 
Jaidat Singh v. Baldeo Singh. 901. C. 1051 = 

A. I. R. 1926 Oudh 160. 

—S. 115—Revision—Technical ground. 

-High Court will not interfere in revision only on 

technical grounds. ( Baner/ee , J.) RAMARAJ SlNGH v. 
Rabi PrOSad 63 I. C. 140 (All.). 

—S. 115—Revision—Transfer. 

-Section 24 of the C. P. Code requires the Court 

to issue notice to the parties before it makes an order for 
transfer otherwise than of its own motion and an order 
for transfer made without notice to the other party can 
be set aside in revision and on the application of the 
party. (Martineau , /.) LABHU RAM v. KaRTA Ram. 

78 I. C. 614 = A. I. R. 1925 Lah. 189. 

—S. 115—Revision—Withdrawal of suit. 

-Where a Court having jurisdiction to entertain 

an application under O. 23. R. 1, C. P. Code, comes to 
the conclusion that there is some ground for allowing 
the suit to be withdrawn and directs the suit to be 
withdrawn by safeguarding the interests of the defen¬ 
dants as to costs, the order cannot be challenged under 
S. 115, even if the Court exercised its discretion wrongly 
in favour of the plaintiff. 40 All. 612, Foil. ( Sen 
and Niamatullah , //.) J AG ADAM BA PRASAD v. HORI 

Lal. 1930 A. L. J. 1209 = 125 I. C. 580. 

—S. 115—Revision—Written statement. 

- Order refusing per mis si cm to file. 

In a suit against a firm an order refusing permission 
to a partner to file a written statement to resist the 
claim was passed. • . . 

Held', that as the order passed was not appealable and 
the partner would have no right of appeal from decree 
which would be passed against the firm in his absence, 
the case is case decided” within S. 115. ( Sulaiman, 
/•) Sital .Prasad v. Pearey Lal. 

i . 1930 A. L. J. 1212 = A. I R. 1930 AU 701. 

D D.—VOL. 1—120 


—S. 115—Right to apply. 

- Order refusing pleader to appeal. * H ?. £ \f, 

Where the Court on an application of a party refuses 
to allow a particular pleader to appear and conduct his 
case, that party is entitled to file a revision petition 
against the lower Court’s decision. He is as much in¬ 
terested in getting his vakil to appear for him as the 
other side is to prevent his appearance and it cannot 
be said that if the vakil does not choose to file a revi¬ 
sion petition, the party will have no remedy. ( Kumara - 
swami Sastri and Wallace , //.) GNANASAMBANDA v.. 

Rathnasabapathy. 110 I. C. 544 = 

A. I. R. 1928 Mad. 592. 

*- Setting aside ex parte decree—Plaintiff accepting 

costs. 

Where an order setting aside an ex parte decree has 
been passed and the plaintiff accepts costs and his 
pleader appears in Court thereafter, the plaintiff should 
be deemed to have accepted the order setting aside the 
decree and the order will not be interfered with in 
revision. ( Addison , /.) BURDEN AND CO., v. ARMY 

Canteen board, India. 96 I. C. 782 = 

A. I. R. 1926 Lah. 637. 

—S. 115—Scope of. 

-Scope ot words “ in which no appeal lies there¬ 
to” is not restricted to cases where no appeal lies from 
order sought to be revised. ( Sulaiman and Niamatullah, 

//.) Bani Madho Ram v. Mahadeo Pandey. 

1930 A. L. J. 924 = A. I. R. 1930 All. 604. 

-High Court’s revisional power is not meant to 

correct a mere error of a question of fact or law but is 
confined to the question of jurisdiction. (Young and 
Mukerji, //.) ABDUL HAK.1M v. MUKARRAM ALI. 

124 I. C. 478 = 1929 A. L. J. 1157 = 

A. I. R. 1930 All. 158.. 

-Section 115 applies to jurisdiction alone, the 

irregular exercise of it or the irregular assumption of it 
and is not directed against the conclusions of law or 
fact in which the question of jurisdiction is not involved. 
Where, therefore, the Judge makes restitution of pro¬ 
perty sold in execution to judgment-debtors under 
S. 151 having jurisdiction to do so the mere fact that 
his order granting restitution is erroneous does not 
necessarily imply that he has acted illegally or with 
material irregularity and no revision lies from such- 
order The Court may have committed mistake but it 
has jurisdiction to decide wrong as well as light. A. I.R. 
1928 Lah. 140, Foil. (Tapp, J.) RAMZAN v. SATISIT 
Chandra. A. I. R. 1930 Lah. 468. 

-Revisional Court is not a Court of appeal and it 

is not every decision on a point of law or fact that can 
be corrected by the High Court in its revisional jurisdic¬ 
tion. A. I. R. 1917 P. C. 71, Expl. ( Mukerji and. 
Niamatullah, J J.) DlPCHAND v. SHEO PRASAD. 

119 I. C. 103 = 1929 A. L. J. 769 = 

51 All. 910 = A. I. R. 1929 All. 593.. 

-High Court will not extend its interference in 

revision to matter in which it would not interfere even- 
in second appeal. 20 C. L. J. 213, Foil. (Wallace, J.) 
Kishen Prasad Bahadur v. Kottkota Dalayya. 

116 I. C. 133 = A. I. R. 1929 Mad. 259.. 

-Section 115 applies to jurisdiction alone, the 

irregular exercise or non-exercise of it or the illegal* 
assumption of it and is not directed against conclusion 
of law or fact, in which the question of jurisdiction is 
not involved. 11 Cal, 6 (P. C.) and A. I. R. 1917 P. C_ 
7l, Foil.; 15 N. L. R. 21 and 7 N. L. R. 130, Dist.. 

(Ghulam Mohiuddin, A.J.C.) FUNDILAL v. DAMRU- 

lal. 115 I. C. 176 (Nag.). 

-Section 115 is not directed against conclusions of 

law or fact in W'hich the question of jurisdiction is not 
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involved. A. I. R. 1917 P. C. 71, Foil. ( Jackson , A. J 
r ) Gaurishanker v . Deviprasad. 

120 I. C. 401 = A. I. E. 1929 Nag. 317. 

- Powers of High Court. 

_Per Wazir Hasan , /.—Where there is no right 

of appeal the High Court’s power of interposition is 
provided by the creation of its revisional jurisdiction and 
that jurisdiction is extremely narrow-and limited. It 
only arises in cases of an error of a Courc below when 
such error affects its jurisdiction. Such revisional 
jurisdiction can be destroyed only by an express legisla¬ 
tive enactmunt. (Stuart, C.J. IVazir Hasan, Misra, 
Raza and iVanavutty, JJ.) GAYA PRASAD z/. KALAP 

N ATH 6 O. W. N. 661 = 4 Luck 539 = 

119 I. C. 357 = A. I. R 1929 Oudh 389 (F. B-). 

-The High Court has no power of revision in a 

case which dectdes a question of law and not a question 
of jurisdiction. 11 Cal. 6 (P.C.), Foil.; 30 All. 331, Ref. 

( Doyle , /.) U Kyawahu v . U Shwe So. 

6 Rang- 667 = 114 X. C. 543 = A. I. R. 1929 Rang. 21. 

-Section 115 applies to jurisdiction alone the 

irregular exercise or non-exercise of it and the section is 
not directed against conclusions of law or facts in which 
the question ot jurisdiction is not involved. 1 he refusal 
to issue a commission for the examination of a witness 
does not constitute a question in which jurisdiction was 

involved. A. I. R. 1924 Mad. 541, Not Foil.; A. I. R. 
1917 P C 71 Foil. (Pcrcival, J.C . and Aston, A.J.C.) 
Spencer & Co. v . Edulji, 23 S. L. E. 403- 

116 I. C. 97 = A. I. E- 1929 Sind 92. 

-In case where an appeal lies to this Court, a deci¬ 
sion would not lie, but in other cases, the High Court is 
competent to call for the record of a civil case and pass 
such orders as it thinks fit even though other remedy 

may be open. 28 All. 72, Rel. on; 19 I. C. 736, Dist. 

(Dalai, J.) Emperor v. behari Lal. 

51 All. 338 = 12 A. I. Cr. E. 206 = 
10 L. E. A.C.E. 125 = 1141. C. 741 = 
1929 A. L. J. 62 = A. I. E. 1928 All. 588. 

- Powers of High Court. _ 

The powers of revision vested in the High Court 
under S. 25 of Provincial Small Cause Courts Act are 
wider than these under C. P. Code, S. 115. (Jai Lal , 
/.) Md. Shafi v . Delhi House of Multan. 

115 I. C. 757 = A.I. E. 1928 Lah. 274. 

-What cannot be obtained by an appeal, a party 

ought not to be able 1o obtain by a Civil Revision Peti¬ 
tion. A.I.R. 1927 Mad. 335, Ref. (Odgers and Cur gen- 
ren, JJ.) KARUPPANNA PlLLAI v. ETHUMALAI PlL- 

Lai. 103 I.C. 670 = A.I.E. 1927 Mad. 859. 

Practice. 
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-An application for revision of the lower appellate 

Court’s order dismissing the appeal from an order grant¬ 
ing temporary injunction restraining execution of a 
decree was treated as an application to revise the order 
of the trial Court, (Curgenven, J.) AYYAMPERUMAL 

Nadar v. Muthusnvami Pillai. 38 M.L.T. 358 = 
102 I.C. 700 = 26 M.L.W. 899 = A.I,E.’1927 Mad. 687. 

-The word “conclusive” in R. 63 is equivalent to 

“unappealable” and does not preclude revision in the 
case of an order under R. 60 or R. 61 in proper cases. 
A.I.R. 1923 Rang. 195, Expl. ( Findlay , J.C.) HaJI 
Diwan v. Bhao Singh. 103 I.C. 12 = 

10 N. L.J. 155 = A. I. E. 1927 Nag. 286. 

S. 115 confers revisional jurisdiction on the High 


his jurisdiction and act in the exercise ui 

m S cf 679 - 30 C 9 W.N 0,0- 

96 I.C. 705 = A. I. 19Zb oai. no* 

_Cl. (c) of S. 115 has been advisedly framed in 

indefinite language in order to empower the ig 

iKl Hi UlSiZTX oTS. 

_ Interlocutory orders. . , . 

Revision lies when the order sought to be revised i 
not passed in the course of proceedings the sult 
when it terminates one way or the other -ny^separa 
proceedings which may arise either ,. 

deemed to be instituted or after the suit has been dispos- 
ed of ; an instance of the former being proceedings in 
an application for leave to sue as a pauper and an in¬ 
stance of the latter being proceedings to set aside 
parte decree or a dismissal for a default. 32 AH. o~y t 
A I R. 1922 All. 1; A.I.R. 1925 All. 610; A. I. R. 1926 
Lah. 379 and A.I.R. 1925 Lah. 191, Ref. (Jai Lal, J.) 

FIRM BHAJAN RAM V. MT. NARAIN DEVI. 

96 I. C. 830 = A.I.E. 1926 Lab. 642. 

- Technicality. . . 

The powers of revision should not be exercised in 

cases where by so doing the Court would be giving 

effect to mere technicalities of procedure at the expense 

of manifest justice. (Dawson Miller, C.J., Mullick, 

Jwala Prasad, Das and Foster, //.) Ram GOLAM 

Sahu *. chintaman Singh. T ^ = ^ g" 
1926 P. H.C.C. 49 = A. I. E. 1926 Pat. 218 (F.$.). 

- Powers of High Court. 

Per Heald, /.—Where the jurisdiction of the^ High 
Court has been questioned as to the High Court’s revi¬ 
sional powers reference must be made to the provisions 
of S 107 of the Government of India Act, rather than 
to S* 115 of the C. P. Code. (Robinson, C. J., Heald 
and'Rutledge, JJ.) K-A.M- MOH 1 DEEN iUKSHI 

d a\ t 911. C. 627 — 3 Eang. 410 

K A. I. E. 1926 Eang. 33 (F. B.). 

_S 115 applies to jurisdiction alone, the irregular 

exercise or non-exercise of it, or illegal assumption of it. 
An application under that section may, therefore fall to 
be considered on the grounds: (1) absence of jurisdiction; 
(2) refusal to exercise jurisdiction ; and (3) where the 
Subordinate Court has not only had jurisdiction but has 
also exercised it but exercised it illegally or with material 
irregularity. The third ground would clearly include 
erroneous conclusions of fact or law reached in the 
exercise of jurisdiction, but it would certainly include 
such rules of procedure as lay down certain preliminary 
conditions on the fulfilment of which the exercise of 
jurisdiction one way or the other will depend. An order 
purporting to be passed under O. 23, R. 1, but made in 
disregard of the procedure presented therein is irregular 
exercise of jurisdiction and deserves revision. (IVazir 
Hasan A.J.C.) MD. EjAZ RASUL KHAN v. MUBA- 
rac Husain. 791. 0.1033 -27 OlC. 231= 

11 O.L.J. 613=A. I. E. 1925 Oudh 291. 
Where the decision of the Court is the very basis 


Court in cases in which no appeal lies to that Court. Its 
jurisdiction is not excluded by the fact that an appeal 
might lie to a subordinate Court. (Sulatrnan and 
Daniels, JJ.) BlSHESHAR PRASAD v. RAGHUBIR. 

48 AU. 168 = 24 A. L.J 83 = 90 I. C. 353 = 

A.I. E. 1926 All. 58. 


and foundation of the jurisdiction in its limited sense 
as distinguished from the powers it has got, held, that 
the case comes within the scope of S. 115. {Das y J.) 
Ram Kishun Singh r. Damodhar Prasad. 

831. 0. 599 = 5 P.L. T. 107 = 
751. 0. 836 = A.I.R. 1924 Pat. 506. 
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C. P. CODE (1908), S. 116—Scope of. 

*- Powers of High Court. 

S. 25 of the Small Cause Court Act is of the widest 
scope in conferring discretion upon the High Court in 
contradistinction to the narrow terms of S. 115, C. P. 
Code. ( Duckworth , J .) VALAB DaS v. Maung Ba 
Than. 1 Rang. 372 = 2 Bur.L.J. 154 = 

26 Cr.L.J. 523 = 85 I.C. 362 = A.I.R. 1924 Rang. 54. 

‘ ““’S. 115 applies to jurisdiction alone, the irregular 

or non-exercise of it or the illegal assumption of it ; the 
section is not directed against conclusions of law or fact 
in which the question of jurisdiction is not involved. 40 
Mad. 793. P.C. Foil. (Raymond and Rupchand Bila- 
ram , A.J.Cs.) MESSRS. FORBES, FORBES CAMPBELL 

& Co., Ltd. v. Versimal Deyvanmal. 

75 I.C. 1041 = A.I.R. 1924 Sind 49. 
- - Interpretati on. 

In absence of any other remedy S. 115 should receive a 
liberal rather than narrow interpretation. 65 I.C. 37,Foil. 
(Raymond and Rupchand Bilaram , A.J.Cs.) MESSRS. 

Forbes. Forbes Campbell & Co., Ltd. v. Versi¬ 
mal Deyvanmal. 75 I.C. 1041 = A.I.R. 1924 Sind 49. 
———It is only if the Court had acted illegally or with 
material irregularity in relation to the question of juris¬ 
diction, that an application for revision can be maintain¬ 
ed. 40 Mad. 793 (P.C.) and 40 Ail. 512, Foil. ; 44 
Mad. 554 and 4 Pat. L. J. 340, not Foil. (Banerjee, 
Piggottand Walsh , JJ.) YAD RAM v. SUNDER SlNGH. 

74 I.C. 778 = 21 A.L.J. 313 = 45 All. 425 = 
4 L. R. A. Civ. 402 = A.I.R. 1923 All. 392 (F.B.). 

-S. 115, C. P. Code, which corresponds in its 

wordings to S. 44 of the Punjab Courts Act, applies to 
jurisdiction alone the irregular exercise, or non-exercise 
of it, or the illegal assumption of it and it is not direct¬ 
ed against conclusions of law or fact in which the ques¬ 
tion of jurisdiction is not involved. {Mott Sagar , /.) 

Punjab Banking Co. v. Diyvan Dhanpat. 

75 I.C. 487 = A.I.R. 1923 Lah. 506. 

- Powers of High Court. 

The powers of the High Court under S. 25 of the 
Small Cause Courts Act are wider than the powers 
under S. 115 of the Code. (Walsh and Ryves t JJ.) 
ABDUL AZIZ v. MUNNA LaL. 63 I.C. 435 = 

19 A.L.J. 555 = A.I,R. 1921 All. 325. 
- Interpretation. 

The powers under S. 115 must receive a liberal rather 

than a narrow interpretation, particularly when the ap¬ 
plicant has no other remedy. 40 Bom. 86, Foil. ( Kenne¬ 
dy , J. C. and Madgaonkar , A. J. C.) NARAINDAS 
v. JASSOMAL. 65 I.C. 37 = 

15 S.L.R. 135 = A.I.R. 1921 Sind 80. 

- -1nterp ret at i on. 

S. 115 must be read as a whole. ( Saunders , J. C.) 
Ma Kyayv v. Maung Shein Go. 

63 I.C. 838 = 4 U.B.R.16= A.I.R. 1921 U.B. 27. 
—S. 115—Subordinate Court—Assistant Collector. 

--The Court of the Assistant Collector when 

exercising jurisdiction over a class of cases in which the 
course of appeal lies to the Judicial Commissioner’s 
Court is a Court ‘Subordinate’ to that Court and its 
orders are revisable. (Simpson and Wazir Hasan , A. 
j.Cs.) Choudharaja Baksha v. Kalka Pande. 

72 I.C. 394 = 9 O.L.J. 543 = A.I.R. 1923 Oudh 18. 

—S. 115—Subordinate Court—Board of Revenue. 

- » Madras Estates Land Act y S. 192—(Per Phillips 
and Odgers, JJ .)—Power under C. P. Code , S. 115 is 
inconsistent with that under S. 205, Madras Estates 
Land A:t—High Court cannot revise orders of the 
Board of Revenue passed under Ch. 11 or S. 205, 
Madras Estates Land Act (Venkatasubba Rao, J. con¬ 
tra). ! 

The mere fact that the C. P. Code is made applicable 


C. P. CODE (1908), S. 115—Subordinate Court— 
Collector. 

to proceedings under the Act including presumably the 
proceedings of the Board of Revenue cannot by itself 
convert the Board of Revenue into a Civil Court subor¬ 
dinate to the High Court unless for some other reason 
it is a Civil Court subordinate to the High Court, such 
as is referred to in S. 3, C. P. Code, which it is not. 
Unless it can be said that the Board of Revenue is sub¬ 
ject to the superintendence of the High Court when act¬ 
ing under S. 205 it is impossible to hold that it is a 
Court subordinate to the High Court. The circumstances 
that under O. 46, R. 1, C. P. Code, which is made appli¬ 
cable under the Act, the Board of Revenue can make a 
reference to the High Court on a question of law, and 
that under S. 202 ’‘the High Court may, with the ap¬ 
proval of the Local Government, make rules consistent 
with this Act, declaring that any portions of the C. P. 
Code cannot apply, etc.,” can hardly be deemed to give 
power of superintendence to the High Court. 27 Bom. 
575 and 30 Bom. 246(P.C.), Dist. ; A. I. R. 1923 Cal. 
169, Foil. ; A.I.R. 1921 Cal. 262, Appr. ; 49 Mad. 499 
= A.I.R. 1926 Mad. 480 = 94 I. C. 164, Overruled. The 
Board of Revenue exercises judicial powers and is in 
that sense a Court as pointed out in 9 Cal. 295 but that 
does not make it necessarily an inferior Court subject to 
the High Court as the superior Court. In the absence 
of any provisions declaring the Board of Revenue to be 
subject to the appellate jurisdiction of the High Court 
it must be held that it is not so subject. 49 Mad. 499 ; 
A. I. R. 1926 Mad. 480, Overruled. Case law discussed. 

(Phillips , Od gers and Venkatasubba Rao , J J.) RAGHU- 
NADHA PATRO v. GOVINDA PaTRO. 114 I. C. 161 = 
A.I.R 1928 Mad. 1032 = 55 M.L.J. 798 (F.B.). 

- Quaere. —Whether the High Court has jurisdic¬ 
tion to interfere in revision with the orders of the Board 
of Revenue under Ss. 171 and 172 of the Mad. E.L. Act. 

( Phillips , /Irishnan and Ramesam , JJ.) ZAMINDAR 
OF KALLIKOTE v. MONGOLOPUR. 24 M.L.W. 416 = 
97 I.C. 921 = A.I.R. 1926 Mad. 1047 = 51 M.L.J. 500. 

-Madras Estates Land Act, Ss. 171, 172, 173 and 

192—Board of Revenue is not a Court subordinate to 
High Court under S. 115, C.P. Code. (Per Spencer , J. 

(contra ; Devadoss , J.) BURLA APPANNA v. ANALA 

Latchayya. 79 I.C. 372=33 M.L.T. 92 = 

18 M.L.W. 849 = 47 Mad. 250 = 
A.I.R. 1924 Mad. 119 = 45 M.L.J. 735. 

—S. 115—Subordinate Court—Collector. 

-It is doubtful whether the High Court cannot in¬ 
terfere with the decision of the Collector made in the 
exercise of his discretion, refusing to issue a certificate 
under S. 10 of the Bombay Hereditary Offices Act. 8 
Bom. 264, Doubted. ( Macleod , C . J. and Coya/ee, J.) 
Govind v. Balkrishna. 28 Bom. L. R. 456 = 

94 I.C. 760 = A. I. R. 1926 Bom. 308. 

- Land Acquisition Act , 6”. 18. 

A revision over an order by a Collector dismiss¬ 
ing an application made by a person under Land Acqui¬ 
sition Act, S. 18, to refer the matter of his right to re¬ 
ceive the compensation instead of another, does not lie 
as the High Court is not competent to revise the order 
of the Collector. 65 P.R. 1915 and A.I.R. 1924 Mad. 
442 (F.B.), Foil.; 67 P.R. 1916, not Appr. (Jai Lal,J .) 
Mushtaq Ali v. Secretary of State. 

31 P.L.R. 158 = A.I.R. 1930 Lah. 242. 

-The Collector, though he may be acting judicial¬ 
ly when exercising his functions under S. 18 and though 
he may even be called a Court, is certainly not a Court 
which is subordinate to the High Court for the purposes 
of S. 115, C. P. Code and therefore no revision lies 
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C.P. CODE, (1908), S. 115—Subordinate Court- 
Controller of Rents. 

against his decision. Case-law referred. C. R. 230 of 
1927, L)ist. ( Mohiuddin, A.J.C.) R. S. SETH GOVER- 
DH AN DAS V. COLLECTOR OF BHANDARA. 

123 I.c. 911 = A.I.R. 1930 Nag. 271. 
—S. 115—Subordinate Court—Controller of Rents 

-- Piwers of High Court. 

—The jurisdiction of the High Court in revision is 


not conferred by the Rent Act. The High Court exer¬ 
cises its jurisdiction under S. 115 of C. P. Code and S. 

107 of the Government of India Act and there cannot be 
any doubt that it lias the power to revise an order passed 
by the Rent Controller without jurisdiction, although the 
order did not admit of revision by the President of the 
Tribunal. {Greaves ami />'. B Chose, JJ.) SATYA 

niranjun v . Karnani Industrial Bank, Ltd. 

30 C.W.N. 236 = 93 I.C. 56 = A.I.R. 1926 Cal. 708. 

- —Rangoon Rent Act, S. 15. ^ 

Per Heald and Rutledge , JJ., Robinson , 6./., dissen¬ 
ting —The controller of Rents is not a Court nor a Civil 
Court The High Court is not a Court of appeal from 
him as a Court nor has appellate jurisdiction over him 
nor is he a Court subject to the appellate jurisdiction of 
the High Court within the meaning of S.10/ of the Gov- 
eminent of India Act nor subordinate to the High Court 
within the meaning of S. ll5of the C. P. Code so as to 
make his decisions subject to revision by the High Court. 

A.I.R. 1923 Cal. 169 ; 26 C.W.N. 30 ; A.I.R, 1922 Cal. 
427 ; 26 C.W.N. 102 ; 26 C.W.N. 53 and 9 Cal. 29o 
(P.C.), Dist. ; A. I. R. 1923 Rang. 94 (F. B ), Exp1. 

{Robinson, C.J. , Heald and Rutledge , //.) K- A. M. 

MOHiDEEN v. Bukshi Ram. 3 Rang. 410- 

91 I. C. 627 = A.I.R. 1926 Rang. 33 (F.B.). 

—S. 115 —Subordinate Court—District Munsiff— 
Madras Village Courts Act. S ; 73. 

--High Court can under S. Il5, C.P. Code, revise 

the order of the District Munsiff under S. /3 of the 
Village.Courts Act, as the District Munsiff acts as a 
Court subordinate to the High Court. 21 Mad. 363 and 
24 Mad. 335, Ref. ( Ramesam , /.) KONAKALLA Rama 
rao v. N. Pitchayya. 1927 M. W. N. 420 = 

39 M.L.T. 25 = 104 I.C. 415 = 
A.I.R. 1927 Mad. 786 = 53 M. L. J. 131. 

—S. 115 —Subordinate Court—Election Court. 

- Madras District Municipalities Act , S. 52. 

Order of Election Court under the Act is revisable by 
High Court ; the Judge is not a persona designate. A.I. 
R. 1923 Mad. 254 ; A.I.R. 1923 Mad. 192, Foil. ; A.I. 

R 1924 Mad. 561 (F.B.), Rel. on. {Jackson, J.) ATHI- 
MOOLAM SERVAI V. GOPALA KRISHNA KONE. 

105 I.C. 216 = 26 M.L.W. 323 = 1927 M.W.N 646 = 

A.I.R. 1927 Mad. 921 = 54 M.L.J. 269. 

-A Court dealing with an election enquiry is a 

Court subordinate to the High Court within S. 115, C.P. 
C {Wallace, J.) AHMAD THAMBI ® BASAVA. 

72 I.C. 902 = 16 M.L.W. 898= 1922 M.W.N.813 = 

46 Mad. 123= A.I.R. 1923 Mad. 254 = 

44 M.L.J. 69. 

-The High Court has no jurisdiction to interfere 

with orders pissed by Sub-Judge or District Judge on 
petitions presented under the rules for the decision of 
disputes as to the validity of an election held under 
Madras District Municipalities Act, as they are not 
Courts as defined by C. P. Code. 21 Bom. 279, Foil. 
{DCl'ad OSS, J.) DEIVANAYAGAM PlLLAI v. MOHIDEEN 
ROWTHER. 70 I.C. 780 = 16 M.L.W. 827 = 

1922 M.W.N. 818 = A.I.R. 1923 Mad. 169 = 

# 44 M.L.J. 39. 

—S. 115 — Subordinate Court — First Judge of 
Small Causes, Rangoon. 

- Rangoon Rent Act (1920), 6". 18. 


C.P. CODE, (1908), S. 115 —Subordinate Court— 

Registrar. 

The first Judge of the Court of Small Causes acting 
under the provisions of the Rangoon Rent Act is a 
Court subordinate to the High Court within the mean¬ 
ing of S. 115 of C. P. Code. He decides questions 
of civil rights in the same manner as a Court exercising 
civil jurisdiction would do, and he must be regarded as a 
Civil Court and as a Court subordinate to High Court.. 

S. 18 provides that his decision shall be final, but 
there is nothing to show that this expression is used in 
any other meaning than its ordinary legal meaning, wz. 

that his order shall not be appealable. {XohtfixM'C.J* 

Pratt and MacGregor , JJ.) MAHOMED EBRAHIM 
MOOLLA v. S. R. JANDASS. 1°^’ oav 

1 Bur. L. J. 138 = 11 L.B.R- 387 = 
A.I.R. 1923 Rang. 94 (F.B.). 

—S, 115 — Subordinate Court—Kumaun High 
Court. 

-The High Court of Kumaun is not a Court sub¬ 
ordinate to Allahabad High Court for purposes of revi- 
sional jurisdiction. {Piggott, J.) SADAR SlNGH KON- 

dari v. amar Singh kondari. 

71 I.C. 991 = 46 All. 383 = A.I.R. 1923 All. 291. 

—S. 115—Subordinate Court—Fersona Designata. 

- Bombay City Municipal Act {III of 1918),.9. S3. 

A judge acting under S. 33 is not a Court within 
the meaning of the C. P. Code and hence no revision 
lies from the decision under S. 115, C. P. Code. {Mac- 
lead, C.J. and Crump , J.) R. S. NAVALKAR v. MRS. 
SAROJINI Naidu. 73 I.C. 133= 25 Bom.L R. 463 = 

A.I.R. 1923 Bom. 421. 

_ —Bombay District Municipal Act , S. 22. 

District Judge acting under Bombay District Muni¬ 
cipal Act, S. 12, is not a Court within S. 115. 21 Bom. 
279, Appr. ( Macleod , C. J. and Coyajee , J.) GaNGA- 
DHAR V. HUBLI MUNICIPALITY. 

50 Bom. 357 = 28 Bom. L R. 519 = 94 I.C. 660 = 

A.I.R. 1926 Bom. 344. 

- Madras City Municipal Act. 

Under the Municipal Act and the Rules framed under 
it the Chief Judge of the Small Cause Court for this pur¬ 
pose is persona designata and not merely a selected mem¬ 
ber of the Court chosen to represent it and therefore the 
High Court has no jurisdiction to entertain a revision 
against his order. A.I.R. 1924 Mad. ^61, Dist. ; A.I.R. 
1926 Rang. 25 (F.B.), Foil. ( Contts-T rotter , C.J . Jack- 
son and Sundaram Chrtty , //.) O.A.O.K. LAKSH- 

manan Chettiar V. J. S. Kannappar. 

50 Mad. 121 = 24 M.L.W.773= 1926 M.W.N. 986 = 

99 I.C. 148 = A.I.R. 1927 Mad. 93 = 

51 M.L.J. 738 (F.B.). 


■Rangooti Rent Act. 


The first (now Chief) Judge of the Rangoon Small 
Causes Court, when exercising the powers vested in him 
by S. 18 of the Rangoon Rent Act 1920 (S. 20 of Act IX 
of 1925) exercises those powers not as a Court but as a 
persona designata and therefore his decision thereunder 
is not subject to the revisional jurisdiction of the High 

Court. A.I.R. 1926 Rang. 25. Foil. ; A.I.R. 1923 Rang, 
94 (F.B.), Overruled. ( Rutledge , C.J. , Heald, Chart, 
and MaungBa, JJ.) H.A. AZIZ v. KILN BON . 

4 Rang. 304 = 5 Bur. L. J. 117= 
98 I.C. 902 = A.I.R. 1927 Rang. 1 vF.B.)- 

—S. 115—Subordinate Court—Registrar. 

- Registration Act , 5. 75 (4). 

Registrar acting under S. 75 (4) merely acts as if 
he were a Civil Court. He is not a t ourt subordinate 
to the High Court within S.115. {JValler, /.) NAGANNA 
Naidu v. Pattabhiramayya. 109 I.C. 180= 

51 Mad. 246 = 27 M.L.W. 346= 
1928 M.W.N. 181 = A.I.B. 1928 Mad. 476= 
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€. P. CODE (1908), S. 115—Subordinate Court- 
Hent Court. 

; I 

54 M.L.J. 595. 

—S. 115—Subordinate Court—Rent Court. 

-Even where the District Judge has acted as a 

Rent CourC the High Court can interfere in revision 
under S. 115. (Dalai, J.C.) JaGaNNATH PERSHAD 

Bechu. 

27 O.C. 89- 11 O.L.J. 77 = 5 L.R. Oudh 78 = 
80I.C. 32 7 = A.I.R. 1924 Oudh 349 
—S. 115—Subordinate Court—Resident, Aden. 

With regard to the questions arising in reference 
to cases to be stated by the Resident for the decision of 
the High Court under S.8, Aden Courts Act (II of 1864) 
the Resident’s Court is subordinate to the High Court, 
and the application for revision under S. 115 would lie 
Against the order of the Resident declining to make a 
reference under that section. 34 Bom. 267, Foil. ; A.I. 
R. 1926 Bom. 139, Expl. and Dist.; 30 Bom. 246 (P.C.) 
and 27 Bom. 575, Rel. on. (Patkar and Murphy, //.) 
Sedeck Abdulla v. Mahomad Abdulla. 

115 I.C. 407 = 31 Bom. L.R. 225 = 

A.I.R. 1929 Bom. 190. 

—S. 115 -Subordinate Court—Revenue Court. 

-■. Madras Act III of 1895, S. 7. 

No revision lies under S. 115, C.P. Code or S. 107 of 
the Government of India Act or S. 16 of the Madras 
Letters Patent against an order of the Revenue Divi¬ 
sional Officer acting under Act III of 1895 as such 
officer is not a Court subject to the superintendence of 
the High Court. Meaning of‘appellate jurisdiction’ 
discussed. Case-law discussed. ( Ayling , Offg. C. J. and 
Odgers , /.) In re PALANIKUMARA CHINNAYYA. 

66 I.C. 566 = 14 M.L.W. 548 = 1921 M.W.N. 757 = 

A.I.R. 1922 Mad. 337 = 41 M.L.J. 577. 
; —The High Court has no jurisdiction to interfere 
in revision in a case cognizable by the Revenue Courts. 
iGokul Prasad , /.) GaNESH RAI v. FaIZAN. 

61 I.C. 890 (All.). 

—S. 115—Subordinate Court—Single Judge of 
High Court. 

A single Judge of the Chief Court sitting to hear 
and determine a suit in the exercise of the powers con¬ 
ferred by S. 10 of the Oudh Courts Act (1925) is not 
•a court subordinate to the Chief Court within the mean¬ 
ing of S. 115, C.P. Code and therefore no revision lies 
against his decision. ( Stuart, C.J. and Wazir Hasan . 

/.) Biseni Bhuwan Raj ICuer v. Minor son of 
Madho Singh. 2Luck. l = 3 0.W.N. 952 = 

99 I.C. 547 = A.I.R. 1927 Oudh 59. 

-S. 115—Subordinate Court — Small Cause 

Judge. 

- Rangoon Municipal Act (VI of 1922), S, 14. 

The High Court has no jurisdiction to interfere in 
revision with the orders passed by the Chief Judge of 
the Small Cause Court, Rangoon, in the exercise of the 
powers conferred on him by S. 14 of the Rangoon , 
Municipal Act. ( Rutledge , C.J., Heald and Chari, J J.) ! 
Municipal Corporation, Rangoon v. m. a. 1 
Shakur. 91 I.C. 550 = 3 Rang. 560 = 

4 Bur. L.J. 202= A.I.R 1926 Rang. 25 (F.B.). 
—S. 115—Withdrawal of suit. 

-Where an appellate Court sets aside its judgment 

-on review and then permits withdrawal of the appeal as 
well as the suit without granting permission to bring a 
fresh suit on the same cause of action, then although 
the effect of this order may be to deprive the defen¬ 
dant of the advantage of using the judgment in his 
favour as res judicata in subsequent cases and although 
the High Court may not approve of the order still it 
would be no ground for interference under S. 115. 29 
Bom. 13'.and ; A.I.R. 1929 Bom. 425, Dist. (B.B. Ghose 


C. P. CODE, (1908), S. 115—Withdrawal of suit. 

and Bose , //.) SAHERJAN BlBI v. GOPAL CHANDRA. 

34 C. W. N. 265 = A.I.R. 1930 Cal. 424. 

--Where a court passes an order granting the plain 

tiff permission to withdraw the suit with liberty to sue 
again, but gives no reasons whatsoever for its order. 
High Court has reasons to interfere on the ground that 
the Court below has not applied its mind to the appli¬ 
cation and has therefore passed an order which could 
be revised under S. 115. (Makerji and Boys, J J.) 

Jagmohan Singh v. Ram Khilavvan Dube. 

119 I.C. 859 = 1929 A.L.J. 961 = 

A.I.R. 1929 All. 683. 

- (Suhrawardy and Chotzner , //.) SUBASjNI 

DFVI v. ASHUTOSH LAHIRI. 84 I. C. 372 = 

39 C.L.J. 371 = A.I.R.1924 Cal. 751. 

(Ashworth and Iqbal Ahmed, JJ.) KaMTA 

Singh v. Bhagavandas. 106 I. c. 435= 

50 All. 199 = 25 A.L.J. 943 = A.I.R. 1928 All. 98. 

-- Discretion . 


Where a court has jurisdiction to grant leave to 
the plaintiffs to bring a fresh suit, the fact that the 
Court may have exercised, and probably did exercise, a 
wrong discretion in granting the plaintiffs’application, 
is not sufficient to bring fhe case within the purview of 
S. 115. 40 All. 612, Foil. (Dalai, J.) HaSAN ALI 
v. Lachman Prasad. 103 I.C. 372 = 

25 A.L.J. 838 = A.I.R. 1927 All. 750. 

- (Daniels,/.) NANNHU v. RoSHAN SINGH. 

74 I.C. 112 = A.I.R. 1924 All. 121. 

--Where there was no material before the Court on 

which it w ? as entitled to exercise the discretion allowed 
under O. 23, R. 1, but it did exercise its discretion, 
Held, that it acted without jurisdiction. ( Ashworth , 

/.) Mahabir Prasad v. Mohammad Ali Khan. 
103 I.C. 229=25 A.L.J. 870 = A.I.R. 1927 All. 704. 

--High Court will not interfere in revision with an 

order allowing withdrawal of a suit which was to be dis¬ 
missed by the trial Court on a question of technicality. 
(Mukcrji, J.) P.ANCHAMLAL v. MD. YaQUB KHAN. 

24 A.L.J. 313 = 92 I.C. 558 = A.I.R. 1926 All. 294. 


-In allowing plaintiff to withdraw' his plaint by 

reason of a defect, not in form but in substance, the 
Judge exercises a jurisdiction not vested in him by law. 
The fact that injustice is about to fructify inasmuch as 
the second suit has progressed is no argument in its 
1 favour. (Jackson, J.) PALIKANJI CHETTIAR v. 

Krishna Aiyar. 23 M.L.W. 525 = 

94 I.C. 983 = A.I.R. 1926 Mad. 863. 
- (Mitter, J.) HARSHAMUKHI DaSI v. SARAT 

Chandra Ata. 1171. C. 364 = 32 C. W. N. 1244. 

" “—Where a Court below has failed to exercise a 
judicial discretion an order under O. 23, R. 1, can be 
made the subject of revision. 21 O. C. 66, Foil. 
( Daniels. J.C.) R.AJINDR.4 PURI v. BENI MaDHO. 

79 I.C. 1031 = 11 O.L.J. 351 = A.I.R. 1925 Oudh 140. 

-Where the real ground on which "withdrawal was 

sought for in a suit for possession was that the evidence 
was not sufficient to identify the land in dispute with the 
plots belonging to the plaintiffs. 

Held, that the order allowing withdrawal w r as without 
jurisdiction. (Daniels, J. C.) DAULA v. DWARKA 
Pal. 78 I.C. 121 = A.I.R. 1925 Oudh 61. 

-Order under O. 23, R. 1 passed by an Assistant 

Collector in an arrears of rent case, is revisable by 
High Court. (Daniels, A.J.C.) PULAI v. RANA Uma- 

nath Singh. 72 I.C. 1034 = 

A.I.R. 1924 Oudh 107, 

-Where the plaintiff put in an application for 

permission to withdraw it with liberty to bring a fresh 
suit, “ for some reasons and defects” which were not 
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1915 


DECENNIAL DIGEST, 1921-1930. 


. . - c „i + c P CODE (1908), s. 122 —Scope of. 

C. P. CODE, (1908), S. 115 -Withdrawal of suit. C '. B 2 Bom. 469 = 1' 

specified and the Court simply passed an order thereon 
by writing the one word ‘allowed’ without anything 


SWAM I. 


further; .... 

Held, the court had not exercised its jurisdiction as 
required by law. (. Banerji, /.) RAHAMAT ULLAH r. 

DHAKAM S^CH 2o alj 90 = a i e 1922 All. 186. 

-An order under O. 23, R. 1 allowing withdrawal 

of a suit l>y a plaintiff is open to revision. ( Greaves, J.) 
Udoy ( HAND MANDAL V . MOLLA SYED REASAT 

HOSSAlN. 70 I.C. 484 = A.I.B. 1922 Cal. 68 . 

_ (Batten, Offs- J-C.) SlNGHAl KAJILAL v. 

61I.C. 584 = 18 N.L.B. 30 = 
KANHA1 ‘ A.I.B. 1922 Nag. 84. 

_ Fer Multi, k, /.- The practice of the court has 

been to interfere either under the powers conferred by 
c ii z r P Code, or by the Government of India 
Act '(Dawson Milter, C. /.. Mullick and Jwala 
Prasad, J J.) RAJ KUMAR MAHTON *. HAM 

KhelawaN Singh. = 

64 I C 337- 1922 P. H. C. C. 17-3 1B0 

1 Pat. 90 = A.I.B. 1922 Pat. 44 (F.B.). 

_When the grant of leave to withdraw suit is im¬ 
proper it will be interfered with in revision. ( Richard - 
/•> KIRANMOYI r, RAMA NATH^ ^ ^ ^ } 

_Allowing on the ground of plaintiff’s inability to 

produce important evidence, a suit to be withdrawn 
is illegal and materially irregular m exercise of 
jurisdiction and justifies revision. (Das and Ross , JJ.) 

UCHANT AH1R *. L . J. 112 = 

2 P.L.T. 634 = A.I.B. 1921 Pat. 42. 
—S. 117—Original jurisdiction. 


62 Bom. 469 = 108 I.O. 794 = 
30 Bom. L.R. 402 = A.I.B. 1928 Bom. 123. 

- Sections do not apply to Patna High Court. 

The rules under S. 122 in order to have the effect of 
varying the rules in the-first Schedule to the Code must 
first have been considered and submitted by a Rule 
Committee appointed under S. 123. R. 6 of Chap. 7 of 
the Rules of the Patna High Court is not a rule made 
under S. 122 of the C. P. Code. Hence R. 6, Chap 1, 
does not, therefore, add anything to O. 41. R. 1,-and a 
second appeal is not barred by limitation notwithstand¬ 
ing that a copy of the judgment of the trial Court is 
not filed in tinT 40 All. 1 (F. B ) Dist 3 ! Bom 14 

Foil. ( Jwala Prasad and Ross, //.) RAMDEO SlNGH 
v. MUKHAM SINGH. 74 I' C. 330 

1923 P. H. C. C. 19 = A. I. B-1921 Pat. 509. 

■Ss. 122 and 123 do not apply to Patna High 


Court. 


The High Court Rules of Patna were framed under 
Cl. 29 of the Letters Patent. Although the rules were not 
submitted to any Rule Committee, they are quite legal. 
Ss. 122 and 123, C. P. Code do not include the High 
Court at Patna as it was not established when the C. P. 
Code of 1908 was enacted. Where an appeal was dis¬ 
missed for default in furnishing the list of papers to be 
printed in the paper-book. 

Held , that it was not a proper case presented for 
oranting leave to appeal to the Privy Council. (Dawson 
Miller, C. J. and Mullick, /.) RAJENDRA KlSHORE- 
v Rajkumar Kamakhya Narain Singh. 

60 I. C. 285 = 2 P. L. T. 112 = 1921 P. H. C. C. 97 = 

A. I. B. 1921 Pat. 83. 

-S. 122 —Applicability to Chief Court. 

--The Chief Court of Oudh is a High Court within 

the meaning of C. P. Code. (Stuart, C . J. and 
Ra~a / ) PUNJAB NATIONAL BANK, LTD. V. JAI 

„ ’ V. ' . ~ TXT it 111^ _ A TT> 1 noo rkvw^Vi QQ 


■Code generally applicable. 


The C. P. Code is generally applicable to the High 
Court in the exercise of its ordinary original civil 
jurisdiction except where it is specifically excluded, or 
unless the High Court itself had made rules superse¬ 
ding any particular provisions of the Code. ( Venkata - 
subba Rao ,/.) VELUMALA 1 KUPPAMMAL. 

27 M.L.W. 760=109 I.C. 173 = 
A.I.B. 1928 Mad. 385 = 54M,L.J. 263. 


—S. 119—Scope. 

-Section ll9isnot restricted to the admission of 

advocates, vakils and attorneys and to their profes¬ 
sional conduct. ( Devadoss , /.) In the matter of a 

Vakalath. 109 I.C. 206 = 

A. I. R. 1928 Mad. 472. 

—S. 120—Original jurisdiction. 

-The application of S. 20 to High Court in the 

exercise of its original jurisdiction is expressly excluded 
by S. 120, C. P. Code. ( Schwabe, C.J. and Wallace, 
/.) PaRAMESWARA v. V. Mahadevi. 

72 I.C. 982= 1922 M.W.N. 841 = 

A.I.B. 1923 Mad. 272. 

—S. 122—Applicability. 

- Rules for High Court ordinarily applies to both 

sides. 

Merely labelling a notification “ Appellate Side” in 
the Gazette does not necessarily prevent a new f rule 
applying to both branches of the High Court, unless 
the rule itself expressly says that it does not apply. 
Technically, R. 72-A, O. 21 would in terms apply to the 
original side as well as to the apptllate side. ( Marten . 
C and Blackwell, /.) VRAJ LaL v. VENKATA- 


- Appeal — Rules as to S. 72. 

Under Ch. 3, R. 2 of the Rules made by the Allaha¬ 
bad High Court and O. 42, R. 1, as amended by the 
Allahabad High Court, a memorandum of second appeal 
must be accompanied by a copy of the judgment of the 
Court of first instance. Otherwise the Court must refuse 
to accept the memorandum under S. 122 of the C. P. 
Code. Both Ch. 3, R. 22 of the Rules of the Allahabad 
High Court and the amendment made by that Court in 
O. 42, R. 1, are intra vires. The terms of the amended 
O. 42, R. 1, do not allow the construction that the Court 
can dispense with the copy of judgment of the trial Court. 
But when a properly constituted appeal is presented out 
of time, nothing prevents the application of Limitation 
Act, S. 5 in a proper case. (Walsh, Lindsay and Sulai - 
man //.) BHAIRON GULAM v. RAM AUTAR SlNGH. 

63 I. C. 338 = 43 All. 660 = 19 A. L. J. 598 = 

A. I. B. 1921 All. 23 (P.B.). 

—S. 122 — Scope of. 

- Rules cannot override C. P. Code. 

The basis of the power of High Court to frame rules 
is the power of High Court to do all things that may be 
necessary to do in order to carry out the provisions cf the 
Letters Patent and the C. P. Code. That being the case 
and it being only a subordinate body in the matter of fla¬ 
ming of rules it has no power to so frame rules as to over¬ 
ride either the provisions of the C. P. Code, or the Letters 
Patent. (Mukerji and Bonnet , JJ-) PAHUNCHI 

Lal v. Bhup Singh. A. I. R. 19S0 All. 558. 

-A rule made by the High Court, if it is in conflict 

with the provisions of a section of the C. P. Code would 
be ultra vires . (Dalai, J . Cf) SYED MOHAMMAI> 

Shakir v . Jugal Kishore. 851.0.465=* 
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C. P. CODE, (1908), S. 122—Scope of. 

28 O. C. 169 = A. I.E. 1925 Oudh 492. 

- Section allows only rules of procedure. 

Section 35 of the Letters Patent as well as S. 122 of 
the C. P. Code, and S. 108 of the Government of India 
Act (1915) merely give the High Court power to make 
rules and orders for the purpose of regulating proceedings 
in civil cases. ( Rutledge^ C. J., Brown and Maung Ba, 

//.) Ma Than v. Mg. Ba Gyavv. 93 1 . c. 124 = 

3 Rang. 546 = 4 Bur. L. J. 185 = 
_. A. I. R. 1926 Rang. 1 (F. B.). 

- Limitation cannot be affected. 

Ihe High Courts are not entitled by rules to abrogate 
or vary the period of limitation set out in the Limitation 
Act, in respect of proceedings to which the provisions of 
limitation Act, apply. {Page, C. Carr and Cunliffe , 

//•) (Shakoor) Abdul Ganny v. Mrs. J. M. 
Russell. A. I. R. 1930 Rang. 228 (F. B). 

- Limitation. 

The High Court rule under the C. P. Code under 
S. 122 extending S. 5 of the Limitation Act to applica¬ 
tions under O. 9. R. 13 is ultra vires {Coutts Trotter , 
C. J. Ramesam and Wallace, //.) KRISHNAMA- 
CHARIAR v. Sri Rengammal. 80 I. C. 877 = 

47 Mad. 824 = 20 M. L. W. 332=35 M. L. T. 43 = 
1924 M. W. N. 682 = A. I. R. 1925 Mad. 14 = 

47 M.L.J. 409 (F.B.). 

- Limitation cannot be affected. 

The High Court has power to alter, amend, and add 
to rules of procedure laid down in Code but it has no 
power to alter the period of limitation provided by the 
Limitation Act. {Abdul Raoof , /.) MADAN Go- 
PALz’. Malawa Ram. 68 I. C. 777 = 

A. I. R. 1923 Lah. 96. 

—S. 125—Patna rules. 

- Publication need not be in entirety, 

The Patna High Court has adopted the General Rules 
and Circular Orders of the Calcutta High Court and 
though these rules have not been published by the Patna 
High Court, the rule by which the Rules of the Calcutta 
High Court were extended was properly published and 
this is sufficient publication, as there was no necessity to 
publish the rules in their entirety. {Coutts and Sultan 
Ahmad , //.) Ram CH AND RICA PRASAD SlNGH v. 

Ram Nivvaji. 611. C. 666 = 2 P. L. T. 45 = 

A. I. R. 1921 Pat. 428. 

—S. 125—Process papers. 

-The rule which requires parties to file with their 

application for rehearing printed forms of processes duly 
filled up, is not inconsistent with the provisions of the 
C. P. Code. {Coutts and Sultan Ahmad , //.) Ram 
Chandrika Prasad Singh v. Ram Niwaji. i 

611. C. 666 = 2 P. L. T. 45 = 
A. I. R. 1921. Pat. 428. 

—S. 126—Applicability. 

-There is nothing in the Government of India Act 

or in the C. P. Code, which requires that the rules which 
the High Court may make for the conduct of its own 
business or for the regulation of the pleaders appearing 
before it should have the sanction of the Local Govern¬ 
ment. ( Devadoss , /.) Jn re THE MATTER OF VaKA- 
LATH. 1091. C. 206 = A. I. R. 1928 Mad. 472. 

—S. 128—Negotiable instrument. 

-A suit on a negotiable instrument provided for 

under O. 37 falls under the category of suits of the nature 
referred to in S. 128 (2) {f). and Act 5 of the limitation 
Act of 1908 applies to such suits. 52 Cal. 954 = A. I. R. 
1925 Cal. 781. Diss. from. (Lobo, A. J. C.) Firm OF 
JETHA DERJI AND CO. v. FIRM OF SHRIRAM MOOL- 
CHAND. 98 I. C. 78 = 21 S.L.R. 257 = 

A. I. R. 1927 Sind 90. 


C. P. CODE, (1908), S. 132—Parda Ladies. 

—S, 128—Scope 

- —Refers to rules under the present code. 

Per Th 1 ruvenkatachariar, J. —S. 128 relates only to 
rules to be made under the present Code by the High 
I Courts with the advice of the Rule Committee constituted 
under S. 123, {A umaraswami Sastri , Ramesam and 

Reilly , //.) dhanaraju v. motj Lal Daga. 

52 Mad. 563 = 29 M.L. W. 823 = 116 I. C. 343 = 
A. I. R.1929 Mad. 641 = 57 M. L. J. 264 (F.B.). 
—S. 129—Scope of—Rules framed under—Conflict, 
with the Code. 

•- Obiter. —The object of S. 129 is to provide for 

, elasticity in procedure and to enable defects in the Code 
to be remedied without the dilatory process of legislation. 
There is nothing in the Code to say that those rules 
should not be inconsistent with the Code. {Lord Wil¬ 
liams, J.) Umeshchandra Banerji v. Kunjalal 
Biswas. 57 Cal. 676. 

—S. 129—Letters patent’ 

-S, 129 of the C. P. Code, 1908, may legitimately 

be read as referring to the Letters Patent of 1865 which 
were in force at the time of the passing of that Code and 
not the Letters Patent of 1862. {Sanderson C. J. and 
Walmsley , /.) UDOY C'HAND PaNNa LaL v. KHETSL 
Das Tilokchand. 811. C. 1048 = 51 Cal. 905 = 

28 C. W. N. 916 = A. I. R. 1924 Cal. 1025. 
—S. 132—Commission. 

-An order for the examination of a witness on 

commission can only be made on the grounds in the 
C. P. Code and when such orders are issued otherwise 
than on these grounds it is a proceeding without 
jurisdiction. One should be very careful before 
permitting the issue of a commission which will 
deprive the other side of the great advantage of having 
a witness cross-examined before the face of the Court 
itself. The Court cannot be said to have acted with 
jurisdiction in taking away from a litigant the rights- 
which he undoubtedly has, under the law, of having a 
witness brought before the Court and examined before- 
the Court in accordance with the norma! procedure and 
revision will lie. ( Odgers , /.) SREENIVASA AlYAN- 
GAR v. RANGA AlYANGAR. 1927 M. W, N. 218 = 

A. I. R. 1927 Mad. 524.. 

—S. 132—Meaning. 

-“ Appearance ” is exempted, not attendance. 

The correct meaning of S. 132 (1), is that a lady who- 
according to the customs and manners of this country 
ought not to be compelled to appear in public shall be- 
exempt from personal appearance in Court, that is, from 
being exposed to the public gaze—such a person 
is exempt not from attendance in Court but from 
appearance in Court. “Appearance” means that she shall! 
not be compelled to come forth into view or become 
visible to the public gaze. {Lort Williams , /.) Re 
B1LASARY Serowgee. 33 C. W. N. 681 = 

56 Cal. 865 = A. I. R. 1929 Cal. 5281 
—S. 132—Parda Ladies. 

- Right of parda ladies is absolute. 

Section 132 recognizes the right of ladies who are 
behind the parda according to the custom of the 
country to require that their evidence, if necessary, 
should be taken on commission. This is a right which the 
Court has no power to deny. {Cammiade and S. K. 
Ghose , //.) RAHIMANNESSA BlBI v. HALIM. 

1141. C. 95 = A. I. R. 1928 Cal. 814. 

- Exemption has reference to Court only. 

Pardanashin lady is not entitled to decline to be 
examined at any place other than that of her choice— 

C. P. Code, O. 26, R. 1. {Ghose, /.) KHITIPATI Roy 
v. DharaNi Mohan. 48 Cal. 448 = 64 I. C. 228 = 

A. I. R. 1921 Cal. 229.. 
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C.P. CODE, (1908). 

—S. 136 —Accused. 

- Accused going to Court—Exemption applies. 

Where a person is ordered to appear as an accused in 
a criminal case and comes from another place to attend 
the Court, he is exempted from arrest under S. 13 d 
( 2) and such an arrest is illegal. The immunity 
from arrest is not for the benefit of the Court but 
for the furtherance of public interest and the better 
administration of justice. The person arrested is entitled 
to a refund of money which he paid in order to secure 
his release from arrest : 4 Mad. 317, Kef. ( Stuart , C.J. 
IVa-ir Hasan and Raza. JJ.) C. CURSATJI v. HAR 
OOVIND DAYAL. 6 O. W. N. 809 = 119 I. C. 367 = 

A. I R. 1929 Oudh 426 (F.B.). 

—S. 135 —Exception. 

- Principle underlying. 

\ judgment-debtor who is arrested in execution of a 
first decree and is present before the Court at the time 
of' his arrest is not exempt under S. 13 d from being 
arrested in execution of a second decree, as there is no 
obligation on the judgment debtor to be present before 
the Court for the purpose of the execution of the first 
decree (Wallace and Jackson. JJ.) GOVINDSWAMY 

ohav ar the Union Hank o. 

84 I C 513 = 35 M. L. T. 102 = 1924 M. W. N.781= 

A. I. R- 1924 Mad. 900 = 47 M. L. J. 678. 

—S. 135- No case pending. 

- -Section does not apply. , _ 

Where there is no case pending before the Couit or 
set down for hearing, S. 135 cannot be invoked to claim 
immunity from arrest. (Tapp, /•) HaQ^DAD KHA 

MUL Raj. 31 P.L.R. 188 = A.I.R. 1930 Lah. 736. 
—S. 135-Scope. . 

Protection is only in civil litigation. 


S. 135 only gives a person engaged in civil litigation 
sanctuary from arrest under civil process. And a 
warrant issued under S. 488, Cr. P. Code, thoug 
entrusted to a civil bailiff does not come within b. 13D. 

(Tck Ghana. J.) Mr. DaNI t'. EMPEROR. 

117 I.C. 238 = 30 Cr. L. J. 788 = 1929 Cr.C. 417 

A. I. R- 1929 Lah. 785. 

- Protection is confined to route from and to Court. 

The protection given by S. 135 cannot be claimed >y 
a witness who is claiming privilege to return by any 
route he pleases. His return must be straight from the 
court to the place whence he came in obedience to the 
summons. It cannot possibly be open to a witness 
claiming privilege to dictate as to how far out of the 
straight route he may or may not go. This, of course, 
does not mean that if a witness goes to his destination 
bv a road a few yards out of the way he therefore 
necessarily loses his protection. {Boys. /.) BEHARI 

Singh v. Emperor. 84 I.C. 64 = 46 All. 663= 

22 A. L. J. 638 = 5 L. R. A. Cr. 94 = 
26 Cr. L. J. 240 = A. I. R. 1924 All. 676. 

_S. 136— Arrrest for contempt. 

__ Arrest must he under the provisions of the Code. 

Disobedience of High Court’s orders High Court on 
its original side committing the person to the Presidency 
jail for contempt of Court—The person living outside 
the limits of High Court’s ordinary original civil juris* 
diction—High Court asked to direct the District Court 
to arrest the person in contempt—It is doubtful if the 
High Court on its original side can make such order 
under S. 136—The proper course would be for the High 
Court to pass an express injunction—Arrest might be 
■ordered for breach of the injunction—-S. 136 then direct¬ 
ly applies. 26 Mad. 120, Ref. (Rankin. C. J. and 
Mitter. J.) SALAM CHAND v. JOOGUT KlSHORE. 

107 L C. 66 = 55 Cal. 777 = 32 C. W. N. 114 = 

■, i j A. I. R. 1928 Cal. 462 


C. P. CODE, (1908), S. 141 -Applicability. 

_ s . 136 -Arrest by High Court in its appellate 
jurisdiction. 

T^fr a n 3 ordef made by the Hieh Court in its 
appellate jurisdiction is disobeyed and ^ere is some 
difficulty as to the application of b. 130 due to me 
fact that though the person against whom the order is 
made is outside the limits of the ordinary civil juris¬ 
diction of the High Court he is within the limits o its 
aDDellate jurisdiction there is nothing to prevent the 
High Court from adopting the procedure a.d down ‘n 
S. 136 and sending to the appropriate District Court 
the warrant of arrest and the order of attachment for 

necessary action being taken. The District Court, their 

officers and staff are undoubtedly subject to the juris¬ 
diction of and are under the supervision ofthe llign 
Court and there is no difficulty in directing this mode of 
execution. (Venkatasubba Rao and Maahavan Natr\J JJ 
ADAIKKALA THEVAN V. IMPERIAL 

95 I.C. 196 = A.I.R. 1926 Mad. 574 = 50 M.L.J. 401. 

—S. 141—Appeal memorandum returned. 

-An order returning a memorandum ot appeal for 

presentation in proper Court is not an appealable order. 

31 Cal. 344, Foil. (Suhrawardy and Graham , JJJ 

Gaizaddy v. Suroj Kumar. 117 I.C. 849- 

32 C. W. N. 693. 

—S. 141—Applicability. 

- Specific precisions in the Code exclude the 

section. 

It is doubtful whether S. 141 which says that the 
procedure provided in this Code in regard to suits shall 
be followed as far as it can be made applicable in all 
proceedings in any Court of civil jurisdiction” should be 
applied where procedure clearly laid down as in a matter 
under O. 34, R. 5. (Wallace and Walsh. JJ A RASAN 

Chettiar v. Rangayan Chettiar. 

30 M.L.W. 551=1929 M.W.N. 867 = 
120 I.C. 72= A. I. R. 1930 Mad. 105. 

_ 0.9, R. 9 applies loan application for second 


deC \ii decree is passed in the form prescribed as No. 4 
in Appendix D to Sch. 1 with liberty to decree-holder to 
apply for personal decree for the amount of the balance 
such reservation of liberty does not amount to personal 
decree for the balance and a separate personal decree has 
to be subsequently passed. An application for such 
second decree is a continuation of the original suit and 
if it is dismissed for default, a second application is 

barred by O. 9. R. 9; 1 N.L.R. 143, Foil 29 All..12 and 
A I R. 1924 P.C. 198 Dist. A.I.R. 1918 P.C. 159, Fjtpl. 

'(Jackson A.J.C.) DHARAMCHAND V. SHEORANLAL. 

26 N.L.R. 154 = A.I.R. 1930 Nag. 188. 

- o. 9, R. 9 applies to an application for personal 

decree. . . J. 

An application for a personal decree against a mort¬ 
gagor where the sale proceeds of the mortgaged proper¬ 
ties are insufficient to satisfy the decree is not an appli¬ 
cation in execution proceedings but is an application for 
a decree. Where such application is dismissed for 
default a fresh application is barred under O. 9, R. 9. 
Proper remedy of decree-holder is to set aside the order 
dismissing the application for default: 17 All. 106 (P.C.) 
and A.I.R. 1925 Cal. 834, Rel. on. (Brcnvn. J.) 
A. K. R. p. L. A. Chettyar Firm v. S. Meher 
Singh. A.I.R. 1930 Rang. 257. 

- S. 145 does not apply to sureties under Ss. 45 and 

43 of Guardian and Wards Act. 

The proper remedy for the Court to proceed against 
the sureties on the surety bond executed by the guardian 
and the sureties is to assign the bond to enable the 
assignee to sue on the bond and not by issuing execution 
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C. P. CODE (1908), S. 141—Applicability. 

on the strength of S. 141, C. P. Code A.I.R. 1926 Sind 
35, Foil. (. Rupchand Bilaram and Lobo, A. J. Cs.) 
NARAINDAS AILDAS v. JVlT. Jhalibai. 

103 I.C. 193 = A. I. R. 1927 Sind 262. 

- —Civil Procedure Code applies to Succession Certi¬ 
ficate Act. 

S. 141 refers only to the procedure in suits being 
applicable to other civil proceedings and does not confer 
any substantive rights not expressly given elsewhere by 
the Code, e.g ., the rights of appeal, revision or review ; 
and any express provision in the Succession Certificate 
Act conferring these rights does not render the provisions 
of C. P. Code regarding procedure inapplicable to the 
Succession Certificate Act. ( Rupchand Bilaram and 
Tyabji , A.J.Cs .) In re SUNDERDAS. 

1011. C. 166 = A.I.R. 1927 Sind 187. 
-Order 9 applies by reason of S. 141 to applica¬ 
tions made under O. 9, itself. 17 All. 106 (P. C.), Rel. 
on ; 4 P. L. J. 287, Expl; 44 Cal. 950, 1 Lah. 339 and 
18 Bom. 59, Ref. ( Phillips, /.) VENKATANARA- 
S1MHA RAO v. HEWADRI SURAYANARAYANA. 

92 1 C. 802=23 M. L. W. 409- 
A. I. R. 1926 Mad. 325 = 50 M. L. J. 75. 
S. 141 of the C. P. Code has no application to 
the applications under S. 105 of the Bengal Tenancy 
Act. (. Dawson Miller , C. J. and Kulwant Sahay , /.) 
Hazari LAL SAHU v. Ambica GlR. 79 I. C. 5 = 

3 Pat. 67= 1923 P.H. C. C. 273 = 
2 Pat. L. R. 169 = 5 Pat. L. T. 591 = 

A. I. R. 1924 Pat. 104. 

-Clause (c) of rule 1 of Order 43 allows an appeal 

from an order under Rule 9 of Order 9 rejecting an 
application (in a case open to appeal) for an order to set 
aside the dismissal of a suit. The clause applies there¬ 
fore only in cases when a “ suit” has been dismissed. 
It is clear that while the order dismissing the petitioner’s 
first application remains in force, no fresh application 
can be made to set aside the dismissal of the suit. The 
order dismissing the second application is not an order 
refusing to set aside the dismissal of a suit within the 
meaning of clause (c) of Rule 1 of Order 43. Section 
141 cannot operate to give an appeal from an order not 
otherwise appealable under order. (Sanderson, C. J. 
and Richardson , /.) HaR KUMAR MLITER v. MUR- 

ari Mohan Bose. 69 I. c. 1003 = 36 c. L. J. 184 = 

A. I. R. 1922 Cal. 572. 

-The provision contained in S. 141 of the 

C. P. C. 1908 (corresponding to S. 647 of the 
Code of 1882) was not intended by the Legislature 
to make “ the procedure provided in this Code in regard 
to suits” applicable to proceedings in the course of 
execution for which a special procedure is provided by 
O. 21. ( Sanderson , C. J. and Richardson, J.) HANSE- 
SWARI DaSI v. Radhika Prosad Aich Bachar. 

63 I.C. 855 Cal 

—S. 141—Application for restitution. 

-The provisions of S. 141 do not apply to pro¬ 
ceedings in execution of a decree and as an application 
for restitution is not an application in execution but a 
matter in the nature of a suit it is covered by S. 141. 

12 All. 179 (P. C.), Ref. (Walker , /.) UjAGAR 
Singh v. Puran Singh. A. I. R. 1930 Lah. 961. 

—S. 141—Ap lication to Succession Certificate 
Act. 

-C. P Code does not apply to proceedings 

under Succession Certificate Act which is not analogous 
to Guardians and Wards Act or Bengal Tenancy Act j 
to which, the C. P. Code has been held to apply. 
Therefore S. 141 does not apply except in so far as it is 
expressly introduced by S. 19 (3) and as a corollary by 
S. 26 (3) of the Succession Certificate Act. A Succes- j 

D. D.— VOL. 1—121 


C. P. CODE, (1908), S. 141—Execution. 

sion Certificate Court has no jurisdiction to appoint a 
Receiver. (Walsh and Ryves , J J.) KANHAIYA v 
Kanhaiya Lal. 79 I. C. 363 = 46 All. 372 = 

22 A. L. J. 345 = 5 L. R. A. Civ. 238 = 

—S. 141—Arbitration. 

- Section deals with procedure only. 

Section 141 deals with procedure and procedure alone, 
and does^not touch the substantive law of ai bitration! 
30 All. 137, Foil. (Darwood and Mya Bu, Jf) M 4 

NGwe Nyun e/. Ma Thwe. 6 Rang. 563 = 

* * * ' -1121. C. 451 = A. I. R. 1928 Rang. 137. 

—-— S. 141 makes Sections 10 and 11 applicable to 
Civil Miscellaneous proceedings. 

Ss. 10 and 11, C. P. C.. are concerned with the law 

of procedure and the mere use of the word “ suit ” in 

S. 10 does not restrict its applicability to suits alone but 

the sections can be extended to Civii Miscellaneous pro 

ceedings by virtue of S. 141, if it is otherwise applicable 

Where in a dispute between A and B an award is* 

passed and the arbitrator applies to the Sind Court to 

file the award, and it appears that B has filed a suit 

against A in Delni to set aside the award. 

Held, that the arbitrators who are applicants in Sind 

not being parties to the Delhi suits. S. 10 does not apply] 

Once an award is filed there is no equitable reason for 

checking its legitimate consequences because a suit has 

been filed to set it aside. (Raymond, A. J. Cl) In 

the matter of Arbitration between THE Firm OF JaI 

NakaiN Babulal v. Firm of Naraindas Jani- 

MaL - 66 I. C. 796 = 16 S. L. R. 79 = 

q - . - , A. I. R. 1922 Sind 6. 

—S. 141—Disposal ex parte. 

-Section 141 and O. 9 are not primarily intended 
to apply to application under O. 21, R. 90, disposed of 
ex parte but a Court iu the exercise of its inherent 
jurisdiction would still have power in such cases to res¬ 
tore the application to the file and decide it on the merits 
(Kennedy, J. 6'., and Madgavkar, A. /. C.) ISSARSING 
UDHAVDAS. 831. C. 749 = 17 S. L. R. 105 = 

A. I. R. 1921 Sind 65. 

—S. 141—Execution. 

- Court has inherent power to restore an Execu¬ 
tion Petition dismissed for default. 

Application for setting aside ex parte order in execu¬ 
tion proceedings is not maintainable and S. 141 does not 
operate to make O. 9, R. 13 applicable to execution 
proceedings. An application, however, to have the ex 
parte order passed in execution proceedings set aside, if 
not possible under O. 9, R. 13, must at least be held to 
be an application entertainable in the discretion of the 
Court under its inherent powers for a litigant could not 
be left without remedy if an execution Court passed an 
order under a complete misapprehension as to what the 
matter before it for consideration was. If an execution 
Court had no power to set aside an order passed by it 
ex parte merely because the sections and rules of O. 9 , 

R. 13, were inapplicable to execution proceedings] it 
would also have no power, an impossible situation, to 
dismiss in default of appearance : 17 All. 106 (P. C.), 
Expl- and Foil. (Boys and Young, //.) BaLDEO 

Prasad Shukul*;. Sukhdeo Prasad Shukul. 

1211, c. 552 = A. I. R. 1929 All. 485. 

-Proceedings under, are part of execution—So 0.9 

does not apply to them unless they also fall within S 
47. A. I. R. 1926 Cal. 798, 4 P. L. J. 135. Rel. on :* 

17 All. 106 (P. C.). Dist. ( Wallace , Beasley and 
Madhavan Nair, JJ.) ALAGASUNDARAM PlLLAi z 
PICHUVIER. 120 I. C. 567 = 30 M. L. W 424 = 

52 Mad. 899=A. I. R. 1929 Mad. 767=. 

57 M. L. J. 381 
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C. P. CODE, (1908), S. 141 —Execution. 

__None of the provisions of the Code are made 

mplicable to execution proceedings by reason of t e 

nrovisions of S. 141. 17 All 106 (P.C.) Foil.; 3 C. L J. 
§76-12 C. L. J. 6; 20 C. W. N. 1203; 44 Cal. 950 

held as wrongly decided. (Cuming and Page , J J.) 
h\sar\tulla aIean v . Reasuddin Mean. 


C P CODE, (1908), S. 141 —Restoration. 

tion does not apply to proceedings in execution 17 All. 

KOLHAPUR. A * 

- s - 

■ . • v 


i9 C 

LAL t'- 


National Bank. 


svrr a? 8rj SS? *i 

89I.C.,3bU- , decree and his giving notice that he had aepo 

A. I. R- 1926 Lah. 109. amount. The clefendants m a 

-Section does not apply to execution proceedings. redemption suit are not entitled to recover possession, 
TT^rulirdy and Cumiug,//.) T. WANG. SON a mere ,‘ becaus6 the amount of compensation forim- 

rv vrm * 87 I. C. 633 = 29 C. W. N. 886= ovemen ts is increased in appeal. But under S. 144 of 

’ ' 42 C. L. J- 26 = A. I- R 1925 Cal. 812. JL Code of civil procedure, they are entitled to interest 

' or other compensation consequential on the variation o 

the First Court’s decree. (Spencer and Krtshnan, 

. _ _... r-. r\ « <■. \ A 1 I I H V A N 


_The provisions of O. 9. R. 9 do not apply to 

^mi proceedings. (Jackson, /.) KaJULURISaMI 

. . . X * 


rSoORV^NARAYAN RAJU. 9 ^^^ ^11. C. 841 = 

A I. B. 1925 Mad. 126 = 47 M. L. J. 269. 

__section'141 does not apply to execution proceed- 

“TTmi a Court is not empowered thereby to restore 
,ng 5 and a Grder 9 an application in execution 

which has been dismissed in default. ^ //a ^ faX ' A ^ 

Shankar Kao W M. 


uic rirM v^uuivo uwivv. ‘ —r. - 

//.) NEDAKANDHAN NAMBUDRI r. V ASLMDEVAN 
NAMBUDR1. 73 I. C. 1041 = 18 M_ L. W. 30 

33 M. L. T. 45 = 1923 M. W. N. 508- 
A.I.R. 1924 Mad. 87 = 45 M. L. J. 323. 
—S. 141 —Restitution. 

-5. 141 makes O. 9, R. 9, applicable to S. 144. 

It appears that proceedings under S 144 of the Code 
cannot properly be described as proceedings in execu¬ 
tion of a decree. In view of the difference of the 


- ATT?, 19ZO JNaR- J-O. nun ^ « uvwvv * — - . ' ^ ro , c 

^ • ! language used in the present S. 144 and the S. 586 of 

__141 of the Code does not operate so as to make ^ Q j d c oc i e , the conclusion that proceedings under 

thp nrovisions of O. 9, R. 4 and all cognate P r ° v ‘ slo |^ s> 144 are no t proceedings in execution of decrees is 

. ^ ‘ 


anplLble to execution proceedings. (Case-law discu.se .) . ust;fied _ In this view the terms of S. 141 do apply to 

(/Ms and Adami , //.) SHEONANDAN CHO\VDHURV J uch proceedings an d that it is competent to the Judge 

„ 1) E BI LAL CHOWDHARY. to set aside the order of dismissal for default and to 

"■ DEB — -- - ” ou_ 1Q ot vn no. 78-- 1 Ort the application. (40 Mad. 780, differed from.) 

(Rafique and Lindsay , //.) JlWA RAM v. NAND 

' ' * a /x » » T r\c\t+ f* X n X A A — 


9 Pat 372=4 P. L. T. 93 = 1923 P.H 0 C, 78 = 

2 Pat i Pat. L R. 134 = A. I. R. 1923 Pat 239. 

_Execution proceedings—Dismissal for default 

No aDDeal lies against the order of dismissal. (Jurala 
p°r a Td Jd Bucknill, //.) GOUR CHANDRA^. 

Janardan. 4 p L T 20i _ A I R , 1923 Pat. 180. 

__The section cannot be applied to proceedings in 

(Hnllifax A. /. C.) IlAR LALv. NARA- 

v A m ( 64 I C. 420= 18 N. L. R. 152 = 

4 N. L. J. 118 = A. I. R. 1922 Nag. 267. 

__S 141 does not apply to a proceeding in execu¬ 
tion. 17 All. 106 (P. C.), Foil.; 41 Cal. 1 and 38 Mad. 
199 Ref. (Shadi Lai , C.J. and IV ilberforce. Jf) 
BHOLU V. RAM Lal. 2 Lah. 66 = 60 I C. 720 = 

64 P. L. R. 1921 = A. I. R. 1921 Lah. 67. 

---S 141 —Objections to execution. 

_1_Objections made under O. 21 to the execution of 

a decree although numbered separately are virtually pro¬ 
ceedings in execution and therefore S. 141 is inapplica¬ 
ble to them. (Suhrawardy and Chotzner , //•) 

narendra Nath Chatterji v. Rakhal Das 

TARAFDAR. 41 0. L. J. 286 = 79 I. C. 351 = 

TARA A.IR. 1925 Cal. 510. 

—S. 141 —Probate proceedings. 

__ -Principle of 0. 32 is applicable. 

Where a will of which probate is sought affects the 
interests of a minor, it is expedient to appoint a guar¬ 
dian ad litem of the minor following O. 32, C. P. Code. 
But it does not follow that every rule in O. 32, C. P. 
Code is made strictly and legally applicable. {Richard¬ 
son and Hud a, //.) RADHASHYAM Dasya v. Ranga 
Sungari DaSya. 59 I. C. 664 = 24 C. W. N. 541. 
__ s. 141 —Proceedings. 

— _“ Proceedings ” meaning of. 

The word “proceedings” in S. 141 includes only 
original matters in the nature of suits such as proceed¬ 
ings in probate, guardianship and so forth and that sec- 


RAM. 


20 A. L. J.* 226 = 66 I. C. 144 = 

44 All. 407 = A. I. R. 1922 All. 223. 

—S. 141 —Restoration. 

-Where an application to restore a suit dismissed 

under O. 9, R. 3, is itself dismissed for default, a 
second application to restore the suit is competent. 1 
Lah. 339, Foil. ( Addison , /.) FIRM PlARE_ L* AL 

Mohan Lal z/. Haider. 27 P. L. R. 564 - 

99 I. C. 1056 = A. I. R. 1927 Lah. 71. 

- Application. . # , 

Where an application for setting aside dismissal of a 
suit for default was itself dismissed for default, and a 

subsequent application was made to restore it. 

Held; Per Daniels, /.—That O. 9 read with S. 141, 
applied to the case, and that if there was no other 
remedy left to the applicant, S. 151 applied. 

Per Sul at man, /.—That though it could not be said 
that the case came under O. 9 read with S. 141, w. lol 
applied and the Court could entertain the application 
under its inherent jurisdiction. {Sulaiman and Darnels , 

//.) Ganesh Prasad v, Bhagelu Ram. 

47 All. 878 = 89 I. 0. 350 = 23 A. L. J. 817= 

6 L. R. A. Civ. 412=A. I. R. 1925 All. 773. 

- Application to set aside ex parte decree. 

No appeal lies against order dismissing application 
for restoration of application to set aside ex parte 
decree. Nor can a right of appeal be claimed by virtue 
of S. 141 of the Code of Civil Procedure, when CL 43 
of the Code makes no provision for such an appeal, 
fi Sulaiman , /.) CHANDAR SAHAI z\ DURGA PRASAD- 
46 All. 538 = 79 I. C. 323 = 22 A. L. J. 427 = 

5 L. R. A. Civ. 331 =A.LR. 1924 All. 682. 

-Appeal lies against an order of dismissal of an 

application for restoration of the application, dismissed 
in default, for restoration of the suit dismissed in. 
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C. P. CODE, (1908), S. 141—Restoration. 

default. 7 N. L. R. 82, Foil. ( //aliifax, A. J. C ) 

Kalicharan V. Ratansingh. 

19 N.L.R. 119 = 75 I.C. 589 = A.I.R. 1923 Nag. 293. 

- Petition to set aside dismissal of a suit for 

default , was dismissed for default—No appeal lies. 

S filed a suit against the applicants in the court of 
the Subordinate Judge of Bilaspur. Certain preliminary 
issues were framed and the parties were told to appear 
on the 12th of July 1921, to argue them. The defend¬ 
ants were present but the plaintiff was not and the suit 
was accordingly dismissed. On the 23rd of July 1921, 
the plaintiff made an application for setting aside the 
order of dismissal. appeared on the 3rd of Sep¬ 
tember 1921, but notices on the opposite party had not 
then been served. The case was adjourned to 8 th 
October 1921, and the order passed on that date was as 
follows ; in person non-applicants absent. The 
previous notices were returned unserved. Notice for 
this hearing could not be served for want of time as 
process-fee was paid on 3rd September 1921. I do not 
find any justification for paying process fee so late. I 
therefore dismiss the application for default of the 
applicant. 

Held that the application was dismissed under O. 9, 
R. 2 and that no appeal lay against the order. ( Halli - 
fax , A. J. C.) HlRASA v. SHEOKUWAR. 

72 I. C. 547 (Nag.). 

—S. 141—Substituting representative. 

Application for—Delay by pauper—Application 
can be dismissed. 

Pauper purposely delaying to bring legal representa¬ 
tive of deceased opponent on record within reasonable 
time—Application can be rejected under O. 33, R. 9 (a) 
read with S. 141 or under S. 151. ( Rupchand , A.J.C.) 
Khatijanbai v. Nur Mohammad. 116 I. c. 111 = 

A. I. E. 1929 Sind 136. 

No appeal lies from an order bringing a certain 
person on the record as the legal representative of a 
deceased party, w'hich was passed on an application to 
set aside an ex parte decree. (Sulaiman and Daniels , 

//.) Motilal Bishambhar Nath. 

23 A. L. J. 442 = 88 I. C. 95 = 6 L. R. A. Civ. 361 = 

47 All. 741 = A.I.R. 1925 All. 431. 

—S. 141—Suit. 

-- —■.Meaning of. 


C. P. CODE, (1908), S. 144—Construction—Inter 
pretation. 

Decree varied or reversed. 

Interest. 

Limitation. 

Mesne profits. 

Power of Court. 

Procedure. 

Refund of money or costs. 

Restitution. 

Scope of. 

Miscellaneous. 

—S. 144—Bar to suit. 

- Waste by mortgagee must be provided for in 


The word suit ” in S. 141, C. P. Code, is used in a 
comprehensive sense, so as to include appeals, which 
are only continuations of suit. 39 Mad. 195, Ref. to. 
(Bhide, J.) MT. PaNA BlBI v. xMaHLA. 

110 I. C. 374 = A. I. R. 1928 Lah. 488. 
—S. 141-Wakf. 

- District Judge authorising lease by Mutwallis. 

It is well settled in Calcutta High Court that mut¬ 
wallis may be authorised to execute leases by the Dis¬ 
trict Judge w r ho for this purpose, is competent to dis¬ 
charge the functions of Kazi under the Mahommedan 
law. (3 C. W. N. 158 ; 37 Cal. 870; and 24 C. W. N. 
339, Foil.) The proceeding followed in this connection 
is not a suit but merely a proceeding governed by S.141, 
C. P. Code. The fact that the provisions of C. P. 
Code regulate the proceedings does not make the order 
which may be passed therein appealable. (36 Mad. 16; 
27 Mad. 504, Foil.) (. Mookerjee and Panton , JJ.) 
Habibar RAHAMAN v. Saidannessa Bibi. 

38 C. L. J. 358 = 77 I. C. 907 = 

’ A.I.R. 1924 Cal. 327 

< S. 144. 

Bar to suit. 

Compensation. 

Construction. 

Court-fee. 


decree for redemption. 

The liability of a mortgagee in a redemption suit for 
alleged waste committed by him while he was in pos¬ 
session of the mortgaged property must be settled only 
at the time of the preparation of the decree for redemp¬ 
tion. After the final decree in the suit has been passed, 
the question cannot be gone into in an application for 
restitution under S. 144, nor can it be the subject 
matter of a separate suit. (. Daniels, /. C. and Dalai , 

■'4* /. C.) Mohammad Sher Khan v. Seth 
Bisheshwar Dayal. 88 I. C. 529 = 

A. I. R. 1925 Oudh 654. 

Suit for damages for wrongful civil suit is not 
barred by section. 

Where the bringing of an action does, as a necessary 
consequence, involve an injury to property which can¬ 
not be compensated by the grant of costs in the action, 
a subsequent action for damages by defendant is not 
barred. Defendant, after agreeing to have the dispute 
as to the property with plaintiff decided by the award 
of a competent arbitrator, resiled after the award had 
been made, and instituted a suit against plaintiff in 
consequence of which she was deprived for a certain 
period of all rights to enforce the payment of certain 
debts due to her deceased husband with the result that 
their payment in certain instances became impossible 
owing to the action of the law of limitation ; 

Held she could not recover compensation by way of 
costs or under ^S. 144. The suit was therefore not 
barred, 42 C. 5o0, Diss. ( Stuart and ICanhaiya Pal, 
JJ.) arjun Singh v. Parbati. 69 I. c. 173 = 
44 All. 687 = 20 A. L. J. 636 = A.I.R. .1922 All. 465. 
—S. 144—Compensation. 

Refers only to loss caused by execution of the 
reversed decree. 

The object of Section 144 is that anything done in 
execution of a decree reversed on appeal should so far 
as possible, be undone : and that the party, who has 
been finally victorious, should be placed in the position 
which he would have occupied, if the erroneous decree 
had not been carried out. Therefore the provisions of 
Section 144 would help the ultimate decree-holder in 
getting compensation for any loss caused to him by 
reason of the execution of the decree of the lower 
Court, but they do not entitle him to recover mesne 
profits for a period prior to the execution of such dec¬ 
ree. (Shadi Lai, C. J.) CHHABER SlNGH v. RaDHA 

Ram. 68 I. C. 807 = 4 L. L. J. 333 = 

• • A. I. R. 1921 Lah. 234. 

—S. 144—Construction—Interpretation. 

Section provides a simple and speedy remedy. 

The object of S. 144 is to provide a speedy and sim¬ 
ple remedy for any party who has suffered by reason of 
an erroneous decree made by a Court of first instance 
and it does not apply to a case where the Court has to 
decide questions of conflicting rights under different 
decrees which may be very complicated. (/?. B. Ghose 
and Panton , JJ.) ASHUTOSH NANDI v. KUNDAL 
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1927 

c. P. CfODE, (1908), S. 141 —Construction—Inter- 
pretation. 

KAMINI. 33 C. W. N. 908= A. I. B. 1929 Cal. 814. 

-—S. 144 merely lays down a procedure. 

Section 144 is not a rule of substantive law. 1 he 
ri c ht to refund or restitution would exist m spite ot tne 
said section. It lays down merely the P^cedure. 
(Afukerji and Sen, JJ.) SOHAN B 1 B[ ^ Ba 1 j NAT H 
D as 50 All. 767 = 26 A. L. J. 587 = 

112 I. 0. 876-A. I.R. 1928 All. 293. 

- Section is mandatory. 

Section 144 gives no discretion to Court. Restitu¬ 
tion should be ordered as a matter of course in order to 
bring about status quo ante. (Carr and Mg.Ba, JJ). 

\V MAUNG GYEEv. BA LIN. 117 1. C. 57- 

A. I. R. 1928 Rang. 293. 

__Section is mandatory—Refusal to order restitu¬ 
tion on equitable considerations arising irom events 
subsequent to decree is not warranted. (< Coldstream , J.) 

Mai v Narain Singh. 

96 I. C. 804 = A. I. R. 1926 Lah. 685. 

__ “Court of first instance”—/nterprelation of. 

The Code has not defined for the purpose of S. 144 
what is the “Court of first instance” when the Court of 
first instance” has lost territorial jurisdiction. In a case 
like this the Court must proceed upon some general 
principle as laid down in S. 37 (*) in interpreting the 

phrase “the Court of first instance” which would apply 

Iven to cases .here the Coer, of first instance has been 
abolished and also to cases where the Court .of first 
instance has ceased to have jurisdiction. 13• L. W. 6/, 
Ref. Wallace* J.) PANCKAPAKESA v. NATESA PAT- 

TAR. 1926 M. W. N. 395 = 9o I. C. 587 

A. I. B. 1926 Mad. 813 = 51 M. L. J. 161. 

_All application for restitution is an application 

in execution : P 20 Mad. 448 ; (1917) M. " • N - 643 ’ 

A I R. 1923 Mad. 270; 40 Mad. /80and 31 All. 
551 Foil ' A. I. K. 1925 Tat. 1 ; 41 Bom. 62 d and 45 
Bom. 1137, not Foil. ( Wallace , /.) PANCHAPAKESA 

"• NATESA PA ™26 M. W. N. 395 = 95 I. C. 587 = 

A. I. R. 1926 Mad. 813 = 51 M. L. J. 161. 

--An application made for restitution under S. 144 

is an application for the execution of a decree. 4o 
Bom. 1137, Foil. W^zir Hasan and Razo . JJ.) 

Sant Sahai v. Chhbtai Ku ^ M1 - 1 ^ uc T k * 7 ti _ 

3 O. W. N. 65 = 13 O. L. J. 731 — 

92 I. C. 23 = A. I R. 1926 Oudh 199. 

_ 'Party'meaning of—Nature of procedure under 

the '?et tt Walsh % /.—Proceedings under S. 144 of the 
Code are not execution proceedings although they are 
of course in the nature of proceedings in execution to 
enforce either directly or indirectly the final decree. It 
is not necessary that a party to an application under 
S. 144 should have been a party to the decree, b. 144 
is very wide in its terms. It includes matters which an 
execution Court or an appellate Court could not ordi¬ 
narily deal with and the word “party” is not used in 
that section in the sense “party to the suit. but 
as meaning “party to the application.” (Walsh and 
Rxrjes //.) BlRJ I-AL v. IlAMODARA DAS. 

66 I. C. 545 = 44 All. 555 = 20 A. L. J. 456 - 

A. I. R. 1922 All. 238. 

_ Proceedings for restitution are not in execution 

—i 0 . 9, R. 7, applies. 

It appears that proceedings under S. 144 of the Code 
cannot properly be described as proceedings in execu¬ 
tion of a decree. In view of the difference of the 
language used in the present S. 144 and the S. 586 of 
the old Code the conclusion that proceedings under 
S.144 aie not proceedings in execution of decrees is justi- 


C. P. CODE, (1908), S. 144 —Court fee. 

fied In this view the terms of S. 141 do apply to such 
proceedings and that it is competent to the Judge to set 
aside the order of dismissal for default and to restore 
the application (40 Mad, 780 differed from)i. (*«*« 
and Lindsay , //.) J^A RAM a. HAND RAM. 

aa t fJ 144 = 44 All* 407 = 20 A. L. J • 

66 I. C. 144 4a a L R 1922 AU ^ 

_ Xhe word “decree” in S. 144 covers an “order’ 

and the word “Court” in the said section includes 
Courts of every grade. (40 Mad. 299; 43 Mad. 235; 

A I. R. 1922 P- C. 269; Foil.) ( Prideaux and 

Kinkhede , A. J. Cs.) RAMJlw- ^‘ LL A-U- 

qq T C 49 = 20 N. L. K. 93 *7 N. J • 

80 x. u 4* A ! E 1924 Nag. 258. 

-The application for restitution is not an appli¬ 
cation for execution of a decree and therefore limita¬ 
tion cannot be governed by Art. 181, Limitation Act. 

(I/allifar , A. J. C.) LAXMAN v. Bish *^* BlRj Q U ‘ 

71 I. C. 42 = A. I. R. 1923 Nag. 94. 

—S. 144—Construction—Scope. 

- M obtained possession of certain property in 

execution of his decree against L —Decree set aside 
in appeal —L applying for possession of property and 
K resisting his claim—Proceedings should be treated 
under O. 21, R. 97, and not under S. 144. ( Mukerji 

and Bennet. J J.) KHUB CHAND v. LaCHMAN DAS. 

1221.C. 758 = 1930 A.L.J. 834 = A.I.R. 1930 All. 416. 

- Subsequent events may be taken into consideration 

before granting restitution. 

H brought a suit against 5 for possession of houses 
Nos. 1,2,3 and 4 and a nibhera, a decree for possession 
of houses Nos. 3 and 4 and nibhera was granted to H. 

In second appeal it was decided that H was entitled only 
to house No. 4 and nibhera. In another suit, brought 
by S against H for partition, houses Nos. 1, 2 and 3 
were given to H. Ignoring this decree, .S applied for 
restitution of possession of houses Nos. 1, 2, 3 under 
S. 144 on the strength of the decree in the second appeal 
and urged that as both decrees became final and oper¬ 
ated as res judicata , the latter decree must prevail over 

the former. # . . 

Held : that no question of res judicata arose and that 

the matter was governed by S. 144 under which the 
applicant is to be placed in a position which he would 
have occupied but for such decree or such part thereof 
as has been varied or reversed. It does not lay down that 
where a decree has been varied or reversed the parties 
are to be placed in the same position in which they were 
before the suit was brought, nor does it direct that other 
proceedings such as suits are to be ignored. As under 
the decree in the partition suit, possession of houses Nos. 

1, 2 and 3 was awarded to //, S could not claim restitu¬ 
tion in respect of the said houses merely on the ground 
that the decree in the suit had been varied in the second 
appeal. A. I. R. 1927 All. 717, Dist. (Rennet, J.) 

Sita ram v. Har Sahai. 118 I. C. 519- 

A. I. R. 1929 All. 527. 

-There is no distinction between a decree in suit 

and a decree in a proceeding under S. 144. (Chotterjea 
and Panton , J J.) ADWAITA CHANDRA v. CHITTA¬ 
GONG CO. 84 I. 0. 747 = 28 C. W.N. 988 = 

A. I. R. 1925 Cal. 102. 

—S. 144—Court-fee. 

- Order has the force of a decree. 

An appeal from an order of restitution under S. 144, 
if such order is not contained in the decree of the ap¬ 
pellate Court, is an order which has the force of a decree 
and, therefore, the court-fee payable on the memorandum 
of appeal against such an order must be calculated in 
accordance with Art. 1, Sch. 1, Court-fees Act. A. 1. R. 
1925 All. 137 ; A. I. R. 1925 Pat. I and A. I. R. 1026 
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C. P. CODE (1908), S. 144—Court-fee. 

Lah. 685, Rel. on. {Jai Lai, /.) GUL MUHAMMAD 
v. Sabz ali Khan. 113 j q 270 = 

A. I. R. 1930 Lah. 24. 

Court-fees Act, Sch. 2, Art. 11— Appeal• —Ad va¬ 
lorem fee is payable. 

An application for restitution consequent on a decree 
of an appellate Court is not an application to execute 
that decree. Hence appeal from an order passed under 
S. 144, C. P. Code, is not an appeal from an order passed 
under S. 47 of that Code. Consequently Local Gov¬ 
ernment, Financial Department Notification No. 41, 
limiting the court-fee chargeable in appeals under S. 47 
to amount chargeable under Court-fees Act, Sch. 2 
and Art. 11, does not apply to such an appeal and ad- 
valorem court-fee is payable in the case of an appeal 
from order under S. 144. 30 I.C. 680 : A.I.R. 1922 All 
223 ; A.I.R. 1925 Pat. 1 ; A. I. R. 1925 All. 137 and 
39 I. C. 640, Ref. ( Ormiston , /.) MAUNG HLA 
Maung v. Ma Hnin Dauk. 8 Rang 271 = 

A. I. R. 1930 Rang. 241. 

-Ad valorem fee need not be paid in appeal. 

Applications under Ss. 47 and 144 are classed together 
when referred to in S. 2 of the Code and are obviously 
kindred and similar applications though there is a real 
distinction that when a decree has been actually executed 
and the property has passed, the application is of the 
nature of an application to recover possession. It is in 
consequence of the decree passed by the appellate Court 
that the application is made under S. 144 and it is in a 
sense a mere accident that because the decree has been 
fully executed, the petitioner is prevented from coming 
to the Court under S. 47 and is compelled to take action 
under S. 144, C. P. Code. It would be most inequitable 
that he should be penalised by being forced to stamp 
his application ad valorem. 40 Mad. 780 and 41 Bom. 
625, Ref; A. I. R. 1921 Bom. 67, Foil.; A. I. R. 1922 
All. 223. Ref.; A. I. R. 1925 All. 137 and A.I.R. 1925 

Pat. 1 Ref. ( Harrison , /.) RAHMAT ALI SHAH 
V. Rikhi KESH. 107 I. C. 491 = 

A. I. R. 1928 Lah. 143. 

-—Court-fees Act, Sch. 1, Art. 1—Appeal from 

order under S. 144, does not require ad valorem fee but 
a fee of Rs. 4. A. I. R. 1925 All. 137, Ref. (Dal ip 
Singh, /.) moti Sing v. Harbhajan Sing. 

103 I. C. 657 = A. I. R. 1927 Lah. 635. 

-Appeal from order under S. 144 must be 

stamped ad valorem. (19 A.L.J. 771, Overruled ; A.I.R. 
1922 All. 223 ; A. I. R. 1922 All. 238 and A. I. R. 1925 
Pat. 1 (F. B.), Foil.) {Daniels, J.) BAIJNATH DaS v. 
BALMAKUND. 47 All. 98 = 22 A. L. J. 881 = 

5 L.R. Civ. 773= 82 I.C. 321 = A.I.R. 1925 All. 137. 

‘ Ad valorem fee need not be paid on appeal. 

Determination of a question arising under S. 144 will 
naturally relate to the execution, discharge or satisfaction 
of the decree either of the First Court or of the Appellate 
Court. If the First Court’s decree has been discharged 
by the Appellate Court, the question arising under 
S. 144 will naturally be a question as to the discharge of 
the decree coming under S. 47 of the C. P. Code. In an 
appeal under S. 47, of the C. P. Code “A” was declared 
(reversing the lower Court’s order) entitled to a certain 
share in the sale proceeds realised by the decree-holder, 
which were lying in Court. Subsequently the lower 
Court allowed also the claim of “A” for interest and 
damages from the date on which the decree-holder 
removed from the Court the entire sale proceeds realised 
by him. 

Held, that the order came under S. 47, that therefore 
the B. and O. Government Notification No. 2576 L-A- 
25 of 1921 directing under S. 35 of the Court Fees 
Act that the fee c hargeable on appeals from orders under 


1 C. P. CODE, (1908), S. 144—Decree—Varied or 
reversed. 

C. P. Code S. 47, shall be limited to the amounts 
chargeable under Sch. 2, Art. II of the Court Fees Act 

applied and therefore that an appeal from the Court’s 
order in the present instance need not be stamped ad 
valorem but that a stamp of Rs. 4 was enough. ( Jwala 
Prasad, /.) SlTAL PRASAD SlNGH v. J.AGDEO SlNGH. 

92 I.C. 474 = 4 Pat. 294=7 P. L. T. 415 = 

A. I. R. 1925 Pat. 577. 
—S. 144—Decree—Varied or reversed. 

C redit or of the decree-holder attaching the decree 
is a representative of the decree-holder and restitution 
can be had against him. 

Courts in exercising jurisdiction under S. 144 do so 
by virtue of the equitable jurisdiction to set right the 
injustice caused by the lower Courts passing erroneous 
decrees and by allowing proceedings to be taken there¬ 
under. It is the duty of the Court as far as possible to 
restore parties to the position in which they would have 
been had not the erroneous orders been passed. The 
attaching decree-holder is a representative of the 
original decree-holder even for the purposes of restitu¬ 
tion proceedings which are only execution proceedings. 
Where therefore the decree attached by the attaching 
decree-holder has been reversed in appeal, execution by 
way of restitution can be allowed to proceed against him 
and he can be ordered to restore the benefit received by 
him executing the decree. 37 I. C. 863 ; A. I. R. 1922 
P. C. 269 ; 51 I. C. 375 and A. I. R. 1922 Mad. 228, 
Dist. ; 38 Mad 36, Ref. ( Anantakrishna Ayyar and 
Cornish , Jj.) ANGANNA REDDI v. SuBBARAYA 

Chettiar. 32 M. L. W. 148 = 

A. I. R. 1930 Mad. 787 = 59 M. L. J. 225. 

-Section 144 does not apply by way of entitling 

the party to claim restitution unless the decree on 
which the restitution is claimed is a reversal decree. 
(B. B. Ghoseaud Bose , JJ.) SARAT CHANDRA RaK- 
SHIT v. SUBASHINJ DEBI. 120 I.C. 807 = 

56 Cal. 550 = A.I.R. 1930 Cal. 89. 

-Section 144 only applies where the decree is 

varied or reversed and it does not apply to a case where 
as the result of a different suit, the title of a person 
derived by purchase under quite a different proceeding 
in execution of a deciee which stands unreversed is 
questioned. ( B.B. Ghose ond Panton, JJ.) ASHU- 

tosh Nandi v. Kundal Kamini. 

33 C.W.N. 908 = A.I.R. 1929 Cal. 814. 

•- Restitution to be ordered only when applicant 

discharges his obligation under the reversed decree. 

Where the decree-holder himself is the auction-pur¬ 
chaser, the sale cannot stand, if the decree be subse¬ 
quently set aside or modified because the purchase is 
subject to the final result of litigation between the par¬ 
ties. The judgment-debtor seeking to get rid of the sale 
should have relief only on condition that he paid up 
what was due under the ultimate decree and the decree- 
holder would have a charge on the property for the 
amount ultimately found due by the appellate Court on 
payment of which the judgment-debtor would be entitl¬ 
ed under S. 144 to have the property restored to him 
on his depositing the decretal amount in Court. 27 Mad. 

98, Rel. on. 27 Cal. 810; 10 All. 166 (P.C.), Ref. 
{Pratt, j.) Ban Gyi Maung v. Ma ngwe Bon. 

7 Rang. 107 = 117 I.C. 252 = 
A.I.R. 1929 Rang. 157. 

- Decree need not be put in execution for section 

to apply. 

It is not necessary to confine the language of S. 144 
to cases where something has been taken from a party 
in execution of a decree which has been varied or 
reversed. Thus a person against whom a decree has 
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C. P. CODE, (1908), S. 144 —Decree—Varied or 
reversed. 

been made for possession or to give up possession may 
give up possession of the property without insisting on 
any process of execution. Where the application or 
restitution was erroneously rejected, held , that the later 
suit for declaration and possession was barred by su 
sec. (2) of S. 144. 

Per Rankin, C.J.-S. 144 applies only to cases where 
the decree is modified or reversed on appeal or revision, 
or it may be on reference. ( Rankin , C. J. and C. C. 
Chose. J.) Gopal Paroi v. SWARNA^BEWA. n 707 


Applicability. 


Where a decree-holder under a decree gets possession 
of the property decreed to him otherwise than by exe¬ 
cuting the decree but under colour thereof, and that 
decree is set aside on appeal, the opposite party is clear¬ 
ly entitled to be replaced in possession ; 42 All. 508, 
Foil • A I K. 1924 Cal. 769, Dist. ( Broadway and 
Zafar Alt . //•) NaRA.N SINGH ». BOCHAN SINGH. 

8 Lah. 41=8 L.L.J. 551 = 28 P.L^R. 62- 
99 I.C. 952 = A.I.R. 1927 Lah. 37. 

_ jVo restitution against bona fide purchasers. 

A bona fide purchaser who is not a party to the suit or 
proceeding in which the auction sale is held, is entitled 
to hold the property even though the decree or order in 
execution of which the auction sale is held is subse 9"* n f‘ 
ly reversed or set aside. But the protection which is 
aiven to a bona fide purchaser should not be extended to 
a defendant or a party to the suit even though he gets 
no benefit directly under the decree ; in other ^ords, it 
is only a bona fide purchaser who is not a party to t 
suit or proceeding that is entitled to keep the proper y 
purchased by him. In all other cases the purchase i^ 
liable to be defeated on the reversal of the decr <;e in exe- 
cution of which the sale is effected. 10 All. 160 P. C., 

Rel. on. . . . ... 

Per Wallace , /.—This salutary principle of restitu¬ 
tion should be enforced as the rule, and exceptions to 
that rule should be allowed only so far as authority by 
which we are bound, has allowed them. ( Devadoss and 
Wallace , //.) CHINNA VAVANAN v . CHETTIAPPA 

Chetty 91 1. C. 16 = 48 Mad. 767 — 

’ 22 M. L. W. 439 = A.I.R. 1926 Mad. 78 = 

49 M. L. J. 452. 

—S. 144—Interest. 

•Decree varied—Restitution of money paid under 

. ... • i % 


original decree—Interest not provided in security bond 
—Interest can still be awarded. 2 Pat. L. J. 149, Foil.; 
41 Mad. 316 and 35 Bom. 255, Appr. ( Madhavan 
Nair and Cornish /.) ASURAM v. SUB-COLLECTOR, 
RAJAHMUNDRY. 123 I. C. 47 = 

(1930 M. W. N. 153 = A. I. R. 1930 Mad. 577 = 

58 M. L. J. 318. 

- Interest can be awarded as consequential relief. 

The doctrine of restitution contemplates that on the 
reversal of a decree, the party who received any benefit 
under the erroneous decree should make proper restitu¬ 
tion to the other party for what that other has lost and 
so where the decretal amount has been deposited in 
Court in execution of the decree and the decree is revers¬ 
ed on appeal by the judgment-debtor, unless it can be 
shown to be clearly contrary to real justice of the case, 
whether the decree-holder withdrew the amount or not. 
payment of interest is consequential upon such reversal 
not only from date of withdrawal but from the date of 
deposit to the date of refund. 23 Mad. 306, Ref. 21 C. 
W. N. 564, Dist.; A. I. R. 1925 Bom. 313, Rel. on. 
(Fazl Ali and Chatterji, J /.) DALU RAM v. RaMA- 
nand. A. I. R. 1929 Pat. 593. 

-Deposit of decretal amount in Court—Objection 


C. P. CODE. (1908), S. 144 —Limitation. ' 

petition restraining decree-holder from withdrawal dis¬ 
missed on later date—Decree reversed in appeal— 
Interest is to be granted from date of reversal. ( Fazl 
Ali and Chatterfi , //.) DALU RAM v. RAMANAND. 

A. I. R. 1929 Pat. 593, 

_Reversal of decree in Privy Council—Interest 

should be allowed on money to be paid back on reversal. 
Rodger v. Comptoir (1871) 3 P. C. 465, Foil. (Le 
Rossignol and Martineau , //.) HaNUMAN PAR- 

shad v. National Bank, Delhi. 931. C. 954= 

7 Lah. 232= 8 L. L. J, 338 =* 27 P. L. R. 400= 

A. I. R. 1926 Lah. 488. 

- Can be awarded though other party derived no 

benefit from the money . 

Plaintiff having got a decree against the 1st and 2nd 
defendants in the suit for the return of the earnest 
money and damages for breach of contract proceeded 
to appeal on the ground that he was entitled to specific 
performance of the contract against the defendant No. 

3. Pending the appeal the 1st defendant paid into 
Court, the amount which had been awarded against 
defendants Nos. 1 and 2. The plaintiff continued the 
appeal and was successful. On an application by 
defendants 1 and 2, for restitution and claiming interest 
on the money which remained in Court. 

Held , that plaintiff could not resist the claim on the 
ground that he acquired no benefit from the money. 

(. Macleod , C.J. and Coyajee , /.) HlRABHAI DAHYA- 

bhai v. Manek Lal Ranchhod.. 87 I. C. 713= 
27 Bom. L. R. 485 = A, I. R. 1925 Bom. 313. 

- Money lying iji Court and none deriving benefit 

from it—No interest is payable. 

Where an auction-purchaser chose to leave the 
purchase money in Court on the chance that if the 
decree which was appealed against was confirmed, he 
would be able to get the property purchased by him and 
the money was lying in Court all the time and no one 
had the benefit of it. 

Held, that when the decree had been reversed and 
the sale cancelled, the auction purchaser could not claim 
interest. (Heald and Chari , //.) MA TOK v. MAUNG 
MO HNAUNG. 89 I. C. 603 = 4 Bur. L. J. 58 = 

3 Rang. 251 = A. I. R-1925 Rang. 215. 

-Court cannot allow damages or interest as damages 

by way of restitution where interest is not awarded by 
the decree. (Lentaigne and Carr , //.) MAUNG PEv. 

Ma Hnit. 82 I. C. 427 = 3 Bur. L. J. 58= 

A. I. R. 1924 Rang. 275. 


■ Costs . 


Interest must be allowed on costs, which are allowed 
in the original decree but disallowed in appeal at the 
time of restitution. ( Tudball and Sulatman , //.) 

Gokul Prasad v. ram Devi. 63 I. 0. 513= 

19 A. L. J. 771 = A. I. R. 1921 All. 241. 

—S. 144—Limitation. 

- Order of Privy Council—Art. 183 applies. 

Mukerji , /.—Where an application is made to 
obtain restitution as the necessary result of the order of 
His Majesty in Council, that application is to be taken 
as one to “enforce” an order in Council and must be 
governed by Art. 183 and not by the general and 
omnibus Art. 181. A. I. R. 1922 All. 2^8, Foil. 
{Mukerji and Sen, //.) SOHAN BlBI r. BaIJNATH 
Das. 50 All. 767 = 26 A. L. J. 587 = 

112 I. C. 876 = A. I. R. 1928 All. 293. 

-Limitation Act, Art. 181—Decree of trial Court 

reversed in first appeal—Decree executed in the mean¬ 
time—First appellate decree affirmed in second appeal— 
Limitation for applicaion for restitution begins. from 
date of first appellate decree. 7 B. L. R. 704 ; 27 C. L. 
J. 451 ; and A. I. R. 1926 CaL 981 Diss. from. 


1933 CIVIL, CRIMINAL AND REVENUE 1934 


C. P. CODE, (1908), S. 144—Limitation. 

{ Rankin , C. J., C. C. Ghose and Buchland, JJ.) HARI 
MOHAN DALAL V. PARAMESHVVAR SHAU. 

117 I. C. 543 = 32 C. W. N. 971 = 
56 Cal. 61 = A. I. R. 1928 Cal. 646. 
Time should be computed from the final decree. 
A suit by a tenant for possession of the holding was 
decreed on 11th Feb. 1921 and possession was subse¬ 
quently delivered to him. Defendants’ appeal to the 
first appellate Court was decreed on 20th April 1922. 
Second appeal to the High Court was dismissed on 
21st April 1925. Defendants made an application for 
restitution and possession was re-delivered in September 
or October 1925. They then made an application for 
ascertainment of mesne profits by way of restitution and 
for recovery thereof. 

Held, that the article applicable to an application for 
restitution was Art. 181, Urn. Act. A.I.R. 1925 Pat. 1 
(F.B.), Foil.; and that the time was to be computed 
from the date of the final decree which was the decree 
of the High Court and not lhat of the first appellate 
Court. 39 All. 641 and A. I. R. 1926 P. C. 93, Foil. 

Held, further, that the right to apply for ascertain¬ 
ment of mesne profits did not accrue until after delivery 
of possession. (Kul want Sahay and Macpherson, J J.) 
RAMBU JHAVVAN v. Bankey Thakur. 

7 Pat. 794 = 10 P. L. T. 49 = 114 I. C. 476 = 

A. I. R. 1928 Pat. 598. 

--The period of limitation is three years for an 

application for restitution. 24 C. L. J. 469, Foil. 
(Newbould and B. B. Ghose , //.) FAZLAR RAHAMAN 
v. ABDUL SAMAD. 92 I. C. 960 = 

A. I. R. 1926 Cal. 981. 

-Time for restitution begins from the date of High 

Court’s order in second appeal, affirming the first ap¬ 
pellate Court’s order reversing trial Court’s decree. 
A. I. R. 1923 Cal. 389 and 16 W. R. 1, Foil. 

(Newbould and B. B. Ghose , //.) FaZaHAR RaHA- 
man v. Abdul Samad. 921, c. 960 = 

A. I. R. 1926 Cal. 981. 

--An application for restitution under S. 144 is not 

an application for execution but a miscellaneous appli¬ 
cation, and Art. 181 governs it. 67 P. R. 1918, Foil. 

(i Coldstream , /.) GujARMAL v. NARAIN SlNGH. 

96 I. C. 804 = A. I. R. 1926 Lah 685. 

-Limitation Act, S. 6—S. 6, Limitation Act applies 

to proceedings under S. 144. (Wazir Hasan ana Raza, 
//.) Sant Sahai v. Chhutai Kurmi. 1 Luck. 40 = 

3 O W. N. 65 = 921. C. 23 = 13 O. L. J. 731 = 

A. I. R 1926 Oudh 199. 

- Das and K. Sahay, JJ .—An application for 

restitution is governed by Art. 181 and not Art. 182. 

Per Ross , J .—There is no reason in principle why an 
application for restitution should not be treated as an 
application for execution, and therefore such an applica¬ 
tion is governed by Art. 182 ; 24 C. L. J. 467 (1916); 
28 Cal. 113 (1900); 161. C. 238(1912) ; 11 C. L. J. 
541 (1910); Foil. (Das, Ross and Kulwant Sahay , JJ .) 
Balmukund Marwari V. Basanta Kumari. 

78 I. C. 200 = 3 Pat. 371 = 5 P. L. T. 145 = 
1924 P. H. C. C. 33 = A. I. R. 1925 Pat. 1 (F.B ) 

--An application under S. 144, C. P. Code, for 

mesne profits is not one for execution, and as soon as 
the decree is reversed a right to apply for mesne profits 
accrues. ( Martineau , /.) CHANDA SlNGH v. 

Bishen Singh. 76 I. C. 501 = 5 L. L. J. 389 = 

A. I. R. 1924 Lah. 166. 

-'Limitation Act, Art. 182—Plaintiff successful in 

first Court—Remand by appellate Court—Defendants 
successful in decision on remand—Application for 
restitution—Starting point is date of latter decision and 
not of the order of remand. ( Macnair , A. J. C .) 


C. P. CODE, (1908), S. 144—Mesne profits. 

Sonba v . Par ash aram. 76 I. C. 255 = 

18 N. L R. 200 = A. I. R. 1923 Nag. 101. 

--An application for restitution is an application 

for execution under the present C. P. Code, just as it 
was under the old Procedure Code, and Art. 182 of the 
Limitation Act applies to such applications. (Dawson 
Miller, C. J and Jwala Prasad, /.) BASANTA 

Kumari Dasi v . Balmakund Marwari. 

72 I. C. 912=1923 P. H. C. C. 1 = 2 Pat. 277 = 
1 Pat. L. R. 338 = A. I. R. 1923 Pat. 371. 

-An application for restitution cannot be treated 

as anything else than an application for execution of 
the decree of the appellate Court. Therefore, Art. 182 
applies to applications under S. 144, C. P. Code. 
(Macleod, C. J. and Shah , /.) HaMIDALLI KADA- 
MALLI v. AHMADALLI MHIBUBALLI. 621. C. 233 = 

45 Bom. 1137 = 23 Bom. L. R. 480 = 

A. I. R. 1921 Bom. 67. 

—S. 144—Mesne profits. 

Compromise in appeal—No mesne profits by way 
of restitution from the date of delivery under the 
decree .. 

Decree-holder purchasing property in suit at sale— 
Sale confirmed during pendency of appeal by judgment- 
debtor—Possession granted to decree-holder—Appeal 
compromised—Decree-holder agreeing to give possession 
on receipt of first instalment from judgment-debtor — 
Instalment paid but possession not transferred—Ap¬ 
plication by judgment-debtor for mesne profits from 
date of delivery of possession by way of restitution. 

Held, (1) that up to the date of the payment of the 
first instalment the possession of the decree holder was 
not that of a trespasser, (2) that the order confirming 
the sale was not reversed and that the judgment-debtor 
was not entitled to any mesne profits from date of pos¬ 
session by decree-holder. 15 C. L. J. 187, Dist. (B. B. 

' Ghose and Bose, JJ.) SARAT CHANDRA RaKSHIT v. 
SubaSHINI Debi. 1201. C. 807 = 56 Cal. 550 = 

A. I. R. 1930 Cal. 89. 

- Possession—Restitution against strangers—When 

available. 

Suit for ejectment^-Suit decreed and possession 
obtained in execution—Decree finally reversed--Pro¬ 
perty leased in meantime to third persons—Application 
under S. 144—Possession can be recovered from the 
third persons and mesne profits from ejector only. 
(B.B. Ghose and Bose, J J.) PHANI BhUSAN v. 
Anukul Mukherjee. A. I. R. 1929 Cal. 590. 

- Section applied to mesne profits after decree 

also. 

An order for mesne profits, accruing after decree, is 
not one for restitution under S. 144 ; but in the exer¬ 
cise of their inherent powers. Courts have often applied 
the principles of that section to cases which were not 
strictly within the terms of that section. An executing 
Court has therefore ample power to make an order to 
prevent what would be essentially a miscarriage of 
justice and a separate suit is not necessary. 41 Mad. 

316 ; 61 P. R. 1917 and A. I. R. 1922 Cal. 28, Rel. on. 

(Addison, J.) JAWALA SlNGH v. SUNDAR SlNGH. 

103 I. C. 328 = 28 P. L. R. 178 = 

A. I. R. 1927 Lah. 346. 

- Suit under O. 21, R. 103, for declaration and 

possession decreed—Application for mesne profits does 
not lie under S. 144— Section does not apply if can be 
claimed in separate suit. 

In revision it was held that the remedy of independent 
suit for mesne profits being open to him his application 
was not maintainable, 38 Mad. 829 (F.B.) and 41 
Mad. 188 (F. B.\ Foil.: 29 All. 143, not Approved. 
(Odgers and Curgenvcn, J J.) BHIMANA GOWD v. 
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c. P. CODE, (1908), S. 144—Mesne profits. 

Sid i Mil no an a Cowd. 104 I. C. 768 = 

39 M. L. T. 94 = 27 M. L. W. 188 = 

A. I. R. 1927 Mad. 898. 

-On reversal of a money decree the judgment- 

debtor is entitled to mesne profits for the period during 
which the decree-holder auction purchaser remained in 
possession as also interest thereon, so also the commis¬ 
sion paid to the auctioneer. {Mott Sagar, J.) RALYA 

Singh v . Turia MaL. 80 I. C. 316 = 

6 L. L. J. 142 = A. I. R. 1924 Lah. 486. 

-Claim for mesne profits need not he made in 

application for reinstatement of possession whether 
S. 144 applies or not. ( Drake-Brockman , J. C .) MST. 
RADHA v . MST. SaKHU. 17 N. L. R. 62 = 

A. . R. 1921 Nag. 112. 

—S. 144— Power of Court. 

-In proceedings under S. 144 the Court has in¬ 
herent power to make such orders as may be necessary 
for ends of justice or to prevent abuse of processes of 
the Court. {Wort ond Kulwant Sahay , JJ.) Mt. 
PHUL KUER r-. Mr. NaJMUNNISA. 

11 P. L. T. 361 = A. I. R. 1930 Pat. 473. 

-S. 144 is not confined to restitution only but 

covers case of party who is entitled to any benefit by 
way of restitution or otherwise and empowers Court to 
do justice between parties. {Jai Lai, J.) SOHNUN 
v. Mast ram. 118 I. C. 389 = 

A. I. R. 1929 Lah. 657. 

- Poiuer to order restoration or restitution is not 

limited to S. 144. ' 

The power of the Court to do all things necessary to 
do substantial justice between the parties in the matter 
of restitution is not limited to S. 144 and in all cases 
where the parties have invoked the aid of the Court and 
the Court has recogmzed a certain transaction on the 
basis of an existing decree, then, if that existing decree 
is set aside on appeal, the Court may order the parties 
to be restored to the position they would have been in, 
if they had not taken action under the existing decree. 

A.I.R. 1922 Cal. 28, Foil. {Dalip Singh, J.) MOTI 
Singh ?/. Harbhajan Singh. 103 I. C. 657 = 

A. I. R. 1927 Lah. 635. 

-Restitution can be ordered under S. l5l apart 
from S. 144. 43 Bom. 235, Dist. There is no legal 
warrant tor the view that if complete restitution all 
round of the positions occupied by all parties cannot 
be effected, then no order should be passed under 
S. 151 ordering restitution “so far as may be ” such as 
would have of necessity to be passed were the case 
governed by S. 144. {Coldstream. J.) GUJAR MAL 
v. Narain Singh. 96 1.0.804 = 

A. I. R. 1926 Lah. 685. 
-There is inherent power in Courts under S. 151 to 
apply the principle of S. 144 even in cases which do not 
strictly come within the terms of that section and to 
order such restitution as may become necessary as the 
result of their orders. {Jackson, J.) SUDALAIMUTHU 
PlLLAI v. SUDALAIMUTHU PlLLAI. 83 I. C. 138 = 
_ . A. I. R. 1925 Mad. 365. 

—.Difference between Execution and Restitution . 
Das, J. —Execution presupposes a decree or order 
capable of being carried into effect; restitution pre¬ 
supposes an act of the Court, which has done an injury 
to the suitors. Execution will issue as of course : but 
m cases not comprehended strictly within the letter of 
S. 144 of the Code, restitution is not a matter of course 
but depends upon the discretion of the Court and will be 
ordered only when the justice of the case calls for it. 
*1 he Jurisdiction as to restitution bears only a super¬ 
ficial resemblance to the jurisdiction as to execution. 
The jurisdiction to order restitution is inherent in the 
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Court and that it flows, not from any oower which it 
may have to carry into effect the decree or order of the 
Court, but from the recognitition of the duty which it 
owes to the suitors to take care that no injury is done to 
them by its acts. {Das, Ross and Kulwant Sahay, J J.) 
Balmukund MARWARI v. BASANTA KUMARI. 

78 1. C. 200 = 3 Pat. 371 = 5 P. L. T. 145 = 
1924 P. H. C. C. 33 = A. I. R. 1925 Pat. 1 (F. B.). 

-Jurisdiction as to restitution does not arise merely 

under S. 144. It is inherent in the general jurisdiction 
of the court to act rightly and fairly, according to the cir^ 
cumstances, towards all parties concerned. A.I.R. 1922 
P. C. 269 ; A.I.R. 1923 All. 394 (F.B.), Foil. {Mukerji 

and Dalai, JJ.) TARA CHAND MT. CHANPA. 

84 I.C. 75 = 46 All. 767 = 22 A. L. J. 673 = 

5 L. R. A. Civ. 659 = A. I. R. 1924 All. 718. 

-The power of a Court to grant restitution is not 

confined to cases covered by the provisions of S. 144 
but under that section, read with S. l5l may be extend¬ 
ed to other cases. ( Campbell , /.) GANG A RAM v, 
NATHU Ram. 751. C. 868 = A. I. R. 1924 Lah. 583. 

-The power of a Court to order restitution is by no 

means confined to the terms of S. 144 of the Code. It 
is the inherent power of a Court to do what is right and 
proper under the cicrcumstances which had happened. 
Where by a wrong interpretation of a decree the Court 
executing the decree delivered possession of the disputed 
land to certain persons and the High Court decided that 
the interpretation put on the decree by the executing 
Court was erroneous. 

Held, that that being so, the Court had complete 
jurisdiction to restore the properties to the persons who 
had been originally in possession. {Das and Ross, JJ.) 
KAMALNATH JHA v. MOB1T NARAIN JHA. 

78 1. C. 310 = 5 P. L. T. 553 = 
A. I. R. 1924 Pat. 800. 

- Case not ccrvcred by express terms of section — 

Court has inherent powers to cause restitution. 

A decree-holder purchased property in execution sale. 
Subsequently, by a private settlement which received the 
sanction of the Court, it was agreed that the sale should 
not be confirmed, if by a certain fixed date the judgment 
debtors paid Rs. 1, 313 to the decree-holder. One of the 
judgment-debtors paid two instalments of Rs 317 and 
230 respectively within the time allowed and the rest was 
not paid. Hence the sale was confirmed in full satisfac¬ 
tion of the judgment debt. But the fact that the decree- 
holder still held in hands the two sums of Rs. 317 and 
230 paid to him by the judgment-debtors was overlooked 
by that Court when the order for confirmation of the sale 
was made. Therefore the judgment-debtors made the 
present application for restitution of the two sums 
mentioned. 

Held, that the judgment-debtors were entitled to 
refund of the amount claimed, that their remedy does not 
lie by way of a regular Civil Suit, that this case was not 
covered by the express terms of S. 144 of the Code but 
that it was competent to the execution Court, in the 
exercise of its inherent powers under S. 151, to make an 
order for restitution with a view to secure complete 
justice between the parties concerned. 31 All. 551 ; 35 
Mad. 607 ; A. I. R. 1915 P.C. 92, Foil. {Mukerjee and 
Panton, J J.) R.AI CHARAN BHUIYA V. DEBI PrOSAD 

Bhakat. 64 I. C. 864= 26 C. W. N. 408= 

35 C. L. J. 53 = A. I. R. 1922 Cal. 28. 

- Inherent pcnver to order restitution. 

The difficulty of invoking the inherent power of the 
Court under S. 151 when there is an express provision to 
the contrary in a statute, does not arise where S. 144 does 
not define the full measure of the power of the Court to 
make an order for restitution; consequently the provisions 
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of that section may be taken as a guide to determine in 
"hat class of cases an older for restitution may be made 
so that complete justice may be made between the parties 
and they may be restored to the status quo ante. 
{Mookerji and Pan ton, JJ.) I<ai ChaRaN BHUIA v. 
Debi Prasad Bhakat. 64 t c 864 = 

26 C. W. N 408 = 35 C. L. J. 53 = 


_ A. I. R. 1922 Cal. 28. 

-Case not covered by S. 144—Court has inherent 

power to order restitution. Where a Court has by its 
temporary injunction deprived a party of v/hat he was 
legally entitled to it should ex dcbito justitix restore him 
to the possession which he had thus lost and also com¬ 
pensate him for the profits which he had been precluded 
from earning. {Drake Brockman J.C .) Mt. RaDHA v. 
Mt. Sakhu. 17 N.L.R. 62 = A. I. R. 1921 Nag. 112. 
— S. 144—Procedure. 

Preliminary order if not appealed against can¬ 
not be attacked. 


Order passed under S. 144 that party entitled to mesne 
profits Another order determining amount—Second 
order appealed against when appeal against first order 
time barred—First order being appealable could not be 
attacked in appeal against second order—Lah. Case No. 
917 of I9l9, Foil. (Jai Lai, J.) GUL MUHAMMAD v. 
SaLIZ Ali Khan. 113 I. c. 270 = 

A. I. R. 1930 Lah. 24. 

- Parties—Objector is a party. 

In the objection proceedings and proceedings which 
arise therefrom (such as proceedings under S. 144) 
the objector under R. 58 is to be deemed to be a Darty 
to the suit, the decree-holder and the judgment-debtor 
being other parties. {Jai Lai, J.) SOHNUN v. MAST 

RAM * ~ . 118 I c - 389 = A. I. R. 1929 Lah. 657. 

Only the executing Court can order restitution. 
The question of restoration cannot be dealt with by 
the Court who did not sell or deliver possession of the 
property. Only the Court which executes the decrees 
has jurisdiction to restore the property to the judgment- 
debtor and no other Court has such jurisdiction because 
the sale and the delivery of possession take place in the 
Court executing the decrees and it is that Court alone 
which can set aside the sale and cancel the delivery of 
possession and restore the parties to status quo ante ; 
16 M. 287 and 22 All. 108, Rel. on. {Jwala Prasad, 

J.) Raghunandan Prasad, v. Kumar Ghanand 
Singh. 113 1. C. 717 = A. I. R. 1928 Pat. 502. 

Order under S. 151 in exercise, by analogy, of 
jurisdiction under S. 144 is appealable. 2 P. L. J. 361. 
and 2 P. L. J. 206 ; A. I. R. 1922 P. C. 269, Ref. 
{Greaves and Mukerji , //.) GUANADA SUNDARI 

Mojumdar v. Chandra Kumar De. 

100 I. C. 735 = 31 C. W. N. 290 = 

A. I. R. 1927 Cal. 285. 

--Proceedings for restitution are not proceedings in 

execution and therefore O. 45, R. 15 does not apply to 
an application for restitution; A. I. R. 1925 Pat. 1 
(F.B.), Foil. Where though the applicants for restitution 
were unable to put before the trial Court a copy of the 
decree of the Privy Council, yet before the order was 
passed, the trial Court had been furnished with a copy of 
that order. 

Held, there was no irregularity. {Das and Adami , 

//•) Jugal Kishore Marawari v. Homeshwar 
Singh. 6 Pat. 252 = 1021. C. 614 = 

A. I. R. 1927 Pat. 208. 

- Party —Bona fide auction purchaser is not. 

A bona-fide auction-purchaser for value is not a party 
to the suit within the meaning of S. 2 or S. 47 of the 
C. P. Code and an order refusing restitution against him 
is not a decree and therefore not appealable. {Moti 
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Sagar, J.) MT. ASGHARI BEGUM v. IRSHAD-UD-DIN. 

79 I. C. 57 = A I. R. 1925 Lah. 176. 

Execution sale cancelled—Purchaser cannot 
apply under—S. 144. 

W here a decree was reversed on appeal and an auction 
sale which had taken place in execution of the decree 
was cancelled and the order cancelling the sale was 
allowed by the auction purchaser to become final, 

Held, that the remedy of the auction purchaser was 
not by proceedings under S. 144 {Hcald and Chari, 

//.) Ma Tok. v. Maung Mo Hnaung. 

89 I. C. 603=3 Rang. 251 = 4 Bur. L. J. 58 = 

A. I. R. 1925 Rang. 215. 
An order for rateable distribution in a contest 
between rival decree-holders is not an order under S. 47 
and is not a decree within the provisions of S. 144. 
Powers under S. 151, C. P. Code should be exercis¬ 
ed when necessary for the ends of justice, i.e., when tnis 
is the only legal method by which dues will be obtained. 
{Ayling and Venkatasubba Rao, J J.) VARADA 

RAxMASWAMI v. VUMxMA VeNKATARATNaM. 

67 I. C. 546 = 1922 M. W. N. 184 = 
15 M. L. W. 421 = 30 M. L. T. 178 = 
A. I. R. 1922 Mad. 99 = 42 M. L. J. 473. 
—S. 144—Refund of money. 

^ Money paid to secure release from illegal arrest 
is to be refunded. 

Where a person is ordered to appear as an accused in 
a criminal case and comes from another place to attend 
the Court he is exempted from arrest under S. 135 (2) 
and such an arrest is illegal. The immunity from arrest 
is not for the benefit of the Court but for the further¬ 
ance of public interest and the better administration of 
justice. The person arrested is entitled to a refund of 
money which he paid in order to secure his release from 
arrest. 4 Mad. 317, Ref. {Stuart, C. J., IVazir Hasan 
and Raza, JJ.) C. CURSATJI v. HaR GOV1ND 

Dayal. 119 I. C. 367 = 6 0. W. N. 809 = 

A. I. R. 1929 Oudh 426 (F.B.). 

Sale set aside—Auction purchaser entitled to 
refund of price paid. 

Mortgaged property sold in execution of prior mortgage 
decree—It is again sold in execution of subsequent 
mortgage decree—Subsequent sale set aside—Court can 
order refund to auction-purchaser under S. l5l. 
{Mukerji, J.) ATMA RAM v. NANAK CHAND. 

92 I. C. 571 = A. I. R. 1926 All. 274. 

- Pre-empti on. 

Pre-emption decree—Pre-emption money increased 
in appeal—Decree-holder’s failure to deposit enhanced 
amount—He can withdraw original deposit. 76 P. R. 
1902, Disc. {Martineau, J.) DlWAN CHAND v. HlRA 
Nand. 78 I. C. 971 = A. I. R. 1925 Lah. 177. 

-Decree set aside after confiimation of sale— 

Auction-purchaser can claim refund of money paid by 
application under S. 47. 40 Mad. 299, 43 Mad. 107, 

19Cal. 683 P. C., Foil; 42 Bom. 411, Not Foil. 

44 All. 266, Cons. 43 All. 60, Dist. {Lindsay, Ryves and 
Daniels, JJ .) BlNDESHARI Pf.RSHAD TEWARI v. 
BadaL Singh. 74 I. C. 873 = 45 All. 369 = 

21 A. L. J. 228 = 4 L. R. A. Civ. 161 = 

_A. I. R. 1923 All. 394 (E.B.). 

-Auction sale—Deposit of price by purchaser and 

subsequent discharge of incumbrance—Sale set aside - 
Judgment-debtor must refund deposit before claiming 
restoration of possession, but not money paid for in¬ 
cumbrance as discharging encumbrance gives the pur¬ 
chaser the rights of the encumbrances and consequently 
no hardship is caused to him. {Lord Carson.) JAI 

Berham v. Kedar Nath Marwari. 

69 I. C. 278=27 C. W. N. 582 = 37 C. L. J. 351 = 
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21 A. L. J. 490 = 25 Bom. L. R. 643 = 
1923 M. W. N. 368 =4 L. R. P. C. 117 = 
18 M. L. W. 802 = 49 I. A. 351 = 2 Pat. 10 = 

32 M. L. T. 10 = 4 P. L. T. 61 = 
A. I. R. 1922 P. C 269 = 44 M. L. J. 735. 

-Abatement set aside—Restitution can be had of 

the costs paid as per 1st Court’s order of abatement. 

(Ayltng and Vcnkatasubba Rao, JJ.) PARAVATHl 

Ammal Elayaperumal Konar 66 I. C. 216 = 

1922 M. W. N. 167 = 16 M. L. W.445 = 

A. I. R. 1922 Mad. 70. 

—S. 144—Restitution. 

-An application for restitution is not an appli¬ 
cation for execution. 41 Pom. 025; A. I. R. 1921 Pom. 
*67; 40 Mad. 780; A. I. R. 1926 Mad. 813. Hiss, from: 
A. I. R. 1922 All. 223; A. I. R. 1922 All. 238; A. I. R. 
1925 All. 137; 3 Pat. 371 ; A.I.R. 1928 Pat. 598; A. I. 

R. 1928 Pat. 1 (F. B.), Rel. on. (IValker, J.) UjAGAR 
Singh v. Pur an Singh. 

A.I.R. 1930 Lah. 961. 

-Since S. 144 cannot be invoked unless the decree 

has been reversed or varied, where a sale in execution of 
a decree is set aside under 0.21, R.90 and the judgment- 
debtor applies for restitution and mesne profits decree 
remains intact and therefore the provisions of S. 144 
cannot apply. An order for restitution in such a case 
comes under S. l5l in the exercise of the inherent juris¬ 
diction of the Court. 2 P. L. R. 361 ; 41 Mad. 467 ; 
18 C. W. N. 1299, Rel. on ; A.I.R. 1924 Pat. 800 and 
A. I. R. 1922 P. C. 269, Ref. (Fad Ali and Dhavlc , 
JJ.) Ram ratan Prasad^. Banarsi Lal. 

122 I. C. 589 = 11 P. L. T. 156 = 

A. I. R. 1930 Pat. 280. 

-Certain members of the joint family filed a suit 

against S , another member of the family, for avoiding 
transfers of joint family property made by S. and im¬ 
pleaded the transferees from .S', also parties to the suit. 
Plaintiffs got a decree and the transferees submitting to 
it delivered posses>ion of the property to the plaintiffs. 

S, however, appealed against the decree and the plain¬ 
tiffs filed an objection under O. 41, R. 22, claiming 
mesne profits from the transferees of S. On appeal the 
suit was dismissed and the transferees applied for 
restitution of the properties. 

Held , that the transferees were entitled to apply 
under S. 144 although they themselves had not appealed 
against the decree. ( Lindsay and Sulaiman , JJ.) 

Dhani Ram v. Sumer Chand. 

98 I. C. 1042 = A. I. R. 1927 All. 182. 

-A claimant for restitution under S. 144 need not be 

a party to the suit. The section is wide enough to cover 
the case of a person who has been deprived of any pro¬ 
perty or any interest in property to be compensated by 
way of restitution or otherwise for anything done under 
a decree that has been varied or reversed. (Jat Lal , 
J.) Sohnun v. Mast Ram. 118 I. C. 389 = 

A. I. R. 1929 Lah. 657. 
-The doctrine of restitution is based on the prin¬ 
ciple that the Court will not permit an injustice to be 
done by reason of an erroneous order made by it when 
that erroneous order has been reversed and the Court 
will restore the parties to the position which they would 
otherwise have occupied. ( Mnhiuddin , A. J. C.) MUL- 
CHAND V. TARACHAND. 117 I. C. 288 = 

A. I. R. 1929 Nag. 138. 

-Disputed property in the hands of a Receiver. 

Such custody is for the benefit of the true owner—Res¬ 
titution can be ordered in favour of the true owner. 
A. I. R. 1924 Cal. 600 Foil. Other cases Ref. ( Dawson 
Miller, C.J. and Mullick, J.) BlSHESHWAR PRATAP 

Narayan Sahi v. Chandreshwar Prasad. 

1081.C. 89 = 7 Pat. 319 = A. I. R. 1928 Pat. 260. 
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- Meaning of. 

The word “restitution” implies restoration to a party 
of what has been lost to him in execution of a decree or 
directly in consequence of that decree. A. I. R. 1924 
Cal. 769, Rel. on. (Shadi Lal, C. J. and Broadway , J.) 
Neadar Mal v. Rattan Lal. 104 I. C. 817 = 

8 Lah. 356 = 9 L. L. J. 359 = 28 P. L. R. 695 = 

A I. R. 1927 Lah. 625. 

- Remote damages cannot ke awarded. 

Wrongful attachment of judgment-debtor’s properties 
—Objection dismissed—Judgment-debtor privately sell¬ 
ing the properties and depositing money in Court to set 
aside auction sale pending his aopeal against the order 
dismissing his objections—Sale set aside on appeal— 
Loss caused by private sale cannot be claimed in restitu¬ 
tion by judgment-debtor, as being very remote. (Ven- 
katasubba Rao and Madhavan Hair, JJ.) Md. ANWA- 

rul Huq Sahib v. M. A. Srinivasa ayengar. 

95 I. C. 630 = A. I. R. 1927 Mad. 353. 

-Where in execution of a decree, immovable pro¬ 
perty of the judgment-debtor was sold, but on appeal 
the decree was set aside, only in part, and a substantial 
part of the decree was left still standing ; 

Held, that the judgment-debtor was not entitled to 
have the sale set aside, but was entitled to restitution 
and may claim the balance of the sale proceeds. {Carr, 
J.) Ma Thu Za V. MG PO SHF.IN. 95 I. C. 877 = 

5 Bur. L. J. 66 = A. I. R. 1926 Rang. 126. 

- 1nnocent purchasers are not affected by the re¬ 
versal of decree in appeal . 

Where a decree-holder is himself the purchaser in 
execution of his ex parte decree and the ex parte decree 
is subsequently set aside, the sale stands cancelled and 
any interest which has accrued to the decree-holder or 
any one claiming through him must also fail. But where 
the right of an innocent third party is injuriously affected 
by the conduct of the parties to the suit the sale need 
not fall along with the decree. For instance, where the 
decree-holder has parted with his interest in the property 
or in the greater portion of it, and thereafter he enters 
into a compromise with the judgment-debtor, behind the 
back of the transferee who has come on the property in 
good faith, and gets the decree set aside, the right of the 
transferee will not be affected. ( Suhrawardy ami 

Duval, JJ.) Behari Lal Agwan v. Subala Dasi. 

86 I. C. 376 = A. I. R 1925 Cal. 1074. 

-Restitution against bona fide auction-purchaser 

cannot be obtained. (14 Cal. 18 ; 10 All. 166 ; 38 All. 
240, Ref.) {Moti Sugar, J.) MT. ASGHARI BEGUM v. 
IrshaD un-DiN. 79 I.C. 57 = A.I.R. 1925 Lah. 176. 

- Is allowed against purchasers with knowledge. 

While as against a decree-holder who is himself the 
auetion-purchasei a sale can be set aside and restitution 
made, an innocent purchaser through Court cannot ordi¬ 
narily be so disturbed. But where a stranger purchaser 
declined to join as defendant in a suit against decree- 
holder to set aside the sale though expressly invited and 
was therefore absent in the suit by the appellant. 

Held, that he was a representative of decree-holder to 
that extent, that he had notice of the claim and there¬ 
fore restitution should be granted even as against him. 
29 Bom. 435 (F. B.), Dist. {Kennedy, J . C. and 

Madfravkar, A. J. C.) JAMNOMAL CURD1NOMAL 

COPAL das. 80 I. C. 1002= 17 S. L. R. 7S = 

A. I. R. 1924 Sind 101. 

- Restitution can be granted only on application of 

party—Two innocent parties —5. 151 cannot be invoked 
in favour of one . 

Where the appellants, purchasers in Court auction, were 
deprived of their properties owing to the cancellation of 
the sale, the properties sold being in possession of the 
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judgment-debtor as a mere trustee, and they thereupon 
applied for restitution of the sums paid by them which 
have been rateably distributed among certain persons 
holding decrees against the judgment-debtors, held, that 
restitution can only be granted under S. 144 on the 
application of a party to the “decree varied or reversed”. 
The appellants were not the representatives of the judg¬ 
ment-debtor and there was no decree or order varying 
or reversing any order in their favour. They cannot be 
compensated for the loss of their money at the expense 
of equally innocent parties and the extraordinary powers 
conferred by S. 151 for the ends of justice and to pre¬ 
vent abuse of the process of the Court, cannot be invok¬ 
ed, where the equities are so evenly balanced, in favour 
of the appellants. ( Ayling , O. C. J. and Venkatasubba 

Rao, /.) Raja 1<ao v. ananthanarayanan 

CHETTY. 67 I. c. 369 = 15 M. L. W. 303 = 

1922 M. W. N. 255 = A. I. R. 1922 Mad. 228 = 

42 M. L. J. 308. 

——S. 144^ C. P. Code, is not confined to cases 
where restitution is claimed on the reversal of the decree 
in first or second appeal ; provided the decree is varied 
or reversed, the section applies, however the reversal or 
variance has been effected. 40 Mad. 299, followed. 
Order of the High Court, setting aside abatement 
necessarily affects the order of the Lower Court awarding 
costs to defendants. 6 All. 21, Dist. (Ayling, 0. C. J. 
and Venkatasubba Rao, /.) SlTALAKSHMI AMMAL v. 

Krishnaswami Iyer. 651. c. 797 = 

1922 M. W. N. 186 = 16 M. L. W. 587 = 

A. I. R. 1922 Mad. 70. 
--After the auction-purchaser was put into posses¬ 
sion of the property sold in the execution, the sale was 
set aside in appeal. The High Court confirmed the order 
of restitution of the Appellate Court vherefor the 
judgment-debtor applied for restitution of possession 
under S. 151, C. P. Code. (Kotwal, A. J. C.) Shri- 
KISan v. Sundarbai. 64 I C. 732 = 

.18 N. L. R. 24 = A. I. R. 1922 Nag. 82. 

-Procedure—Suit can be converted into applica¬ 
tion under S. 47. 

Though applications for restitution may have to be 
brought under S. 144 yet they are in substance execu¬ 
tion proceedings and as such cognizable by the execut¬ 
ing Court. They also come under S. 47, C. P. Code- 
and under that section suits can be treated as execution 
proceedings and proceedings as a suit. ( Prideaux , 
A. J. C .) JAMANLAL V. RAGBA. 67 I. C. 319 = 

A. I. R. 1922 Nag. 198. 

- “Court of first instance ” meaning of. 

Per Mukerji, J .—The words “Court of first instance” 
in S. 144 sufficiently point to the intention on the part 
of the legislature to confine the applicability of the 
section to cases where the variation or reversal has been 
made, or is a consequence of an order passed by a 
superior Court. 

Per Guha , /.—S. 144 which embodies the rule to be 
followed in cases where restitution is sought, after re¬ 
versal or variation of decrees, contemplates all cases of 
reversal or variation and is not confined to reversal or 
variation on appeal or revision only. The reference to 
the Court of first instance in the section does not initiate 
against this view. (Mukerji and Guha , //.) RaMA- 

nath Karmakar v. Sheikh Asanulla. 

_ _ - 34 C. W.N. 746. 

- Court of first instance ” meaning of. 

.'Where the High Court reversed the decree of a 
Temporary Subordinate Court and that Court ceased to 
exist and a' new Temporary Subordinate Court was 
established, to which an application for restitution was 
made, i * j * * ■ ’' • ' • I 


C.P. CODE, (1908), S. 144—Scope of—Applicabi* 
| lity. 

Held , that the latter subordinate Court was the 
Court of first instance within the meaning of S. 144 
and that it could order restitution. 

Per Abdur Rahim , /.—The Court of first instance in 
S. 144 is used in contradiction to a Court of appeal. 

Per Oldfield , J .—The Court of first instance in the 
ordinary meaning of the expression can only be the 
Court where the trial is at present pending. (Abdur 
Rahim and Oldfield , //.) LAKSHMA GOUNDAN v. 

Subramania Aiyar. 611. C. 962 = 

13 M. L. W. 67 = A. I. R. 1921 Mad. 103. 
—S. 144—Scope of—Applicability. 

--The principle of S. 144 is not confined exclu¬ 
sively to matters in execution. It can be applied to 
interim orders passed pending the final disposal of a 
partition suit. (Wallace and Jackson , J J.) ARUNA- 
CHALAM CHETTIAR V. PRATAPA SlMHA RAJAH 
SAHIB. (1930) M. W. N. 644. 

---S. 144 is very comprehensive and is not inapplica 

ble to a case in which a decree has been reversed by the 
Privy Council. 40 Mad. 299, Foil. (Le Rossignol and 
Martineau, JJ.) HaNUMAN PRASHAD v. NATIONAL 
Bank, Delhi. 93 I. C. 954= 7 Lab. 232= 

8 Lab. L. J. 338 = 27 P. L. R. 400 = 

A. I. R. 1926 Lab. 488. 

One P held a decree for money against A , in ex¬ 
ecution of which he attached certain property. Before 
that attachment A had died and his daughter-in-law, the 
plaintiff had been impleaded as his legal representative. 
The plaintiff objected to the attachment contending that 
it did not belong to A. Her objection was finally 
allowed in appeal. Meanwhile the property attached 
had been sold by auction in execution of that decree and 
purchased by the defendant. Plaintiff then sued for the 
recovery of possession of that Droperty or in the alterna¬ 
tive for the recovery of Rs. 500, the value of the said 
property. 

Held , that S. 144, C. P. Code, had no application to 
the case but the plaintiff should be allowed to obtain 
possession of the disputed property after refunding to 
the defendant the amount obtained by her out of the 
sale proceeds. (Kanhaiya Lai, /.) B.ALWANT SING v. 
Mt. Laiqa Begam. 751. C. 238 = 

4 L. R. A. Civ. 526 = A. I. R. 1924 All. 273. 

-S. 144 only applies where a decree has been set 

aside in appeal or otherwise. ( Daniels , J.) CHUTTAN 

v. Jwala Prasad. 73 I. C 602 = 

A. I. R. 1924 All. 64. 

-The appellant applied for letters of administra¬ 
tion to the estate of one M and the respondent set up a 
will of the deceased. The moveable properties in dis¬ 
pute were at that time in the possession of the respond¬ 
ent. An inventory was made by the commissioner 
appointed by Court and the properties were locked up 
in a room under seal. Letters were granted to the 
appellant and probate was refused to the respondent. 
This decision being reversed on appeal to the High 
Court the respondent applied for removal of the seals 
and for delivery of the properties to her, and the Dis¬ 
trict Judge made an order accordingly. The order of 
the High Court granting probate was, however, reversed 
by His Majesty in Council. The letters of administration 
to the appellant were thereupon restored, and the appel 
lant applied for restitution of the properties to him. 

Held , that the properties were never in the possession 
of the appellant, they were not taken out of his posses¬ 
sion and made over to the respondent under any decree 
or order of Court, and therefore S. 144 had no applica¬ 
tion. (Chatterjea and Panton , J J .) BAIKUNTHA 

Nath Chattoraj v. Prosannamoyi debi. 
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C. P. CODE, (1908), S. 144—Scope of—Applicabi 
lity. 

81 I. C. 571 = 51 Cal. 324 = 
A. I. R. 1924 Cal. 769. 

-Where a decree is not varied or reversed but 

execution tiiereof has taken place under a mistake and 
the judgment-debtor seeks restitution, S. 144 has no 
application. {Daniels, A. J . Cl) DORI LaL v . MT. 

JamaGA. 72 I. C. 879= A. I. R. 1923 Oudh 16. 

-The prejudice to be removed by way of restitu¬ 
tion must be the result of erroneous terms of the origi¬ 
nal decree. But where prejudice suffered is due not to 
the variation in decree but to the terms of the sale 
order to which no objection was taken either at the 
time of proclamation or sale S. 144 does not apply. The 
terms ot S. 144 are much more restricted than those of 
corresponding S. 583 of the previous Code. ( Ayling 
and Venkatasubba Rao , JJ.) SUNDARAM REDDI v . 
raghava REDDI. 68 I. 0. 516 = 

1922 M.W.N. 141= 16 M.L.W. 355 = 
A. I. R. 1922 Mad. 96 = 42 M. L. J. 315. 

—S. 144 —Miscellaneous. 

-The provi>ions of S. 144 are not exhaustive, but 

the Court has inherent power to restore any party which 
has suffered any injury by virtue of an order. 61 P.R. 
1917 ; 31 All. 551 ; A.I.R. 1922 Nag. 82 ; A.I.R. 1927 
Lah. 635, Foil. {Jai Lai , /.) SOHNUN MAST RAM. 

118 I. C. 389 = A. I. R. 1929 Lah. 657. 

- Moneys received in ignorance of pending Insol¬ 
vency Petition, 

Provincial Insolvency Act, S. 52—Execution proceed- 
ings pending prior to application for insolvency No 
notice under S. 52 to Executing Court by Receiver 
Attached property sold—Decree-holder obtaining pay¬ 
ment—No refund possible—Proper course is application 
under S. 52 and not under S. 144. {Tek Chand , J.) 
Din Muhammad v. Tara Chand. 

116 I.C. 192 = A. I. R. 1930 Lah. 39. 

- Decree presiding for profits to be determined in 

application tinder S. 144— Decree-holder cannot object 
to restitution. 

The appellant as plaintiff sued the respondent as de¬ 
fendant on a mortgage and having obtained an ex parte 
decree purchased the mortgaged property in execution 
thereof and upon confirmation of the sale obtained deli¬ 
very of possession in October 1918. The respondent 
then instituted a suit for declaration of title to the pro¬ 
perty so purchased, assailing the ex parte mortgage 
decree as vitiated by fraud. He obtained an ex parte 
decree and recovered possession of the property in May 
1926. The ex parte mortgage decree having been set 
aside the original mortgage suit was restored and re-tried 
and was again decreed in March 1928. In the course of 
the re trial the respondent prayed for an account being 
taken of the profits enjoyed by the appellant during his 
possession of the property. The Court left the question 
of profits open with the remark that the question might 
be determined on an application under S. 144, C. P. 
Code. The respondent made the application before the 
final decree was passed. Held , that the appellant having 
taken the decree in the mortgage suit with the reserva¬ 
tion that the question of profits for the period of posses¬ 
sion would be determined on an application under 
S. 144, C. P. Code, and having reaped the benefit of 
that decree by execution cannot be permitted to turn 
round and challenge the maintainability of that very 
application when it has been made. Restitution can be 
ordered in such a case either under S. 144 or under 
S. 151, C. P. Code. ( Mukerji and Gnha, JJ.) R.-VMA- 

nath Karmakar v. Sheikh asanulla. 

34 C.W.N. 746. 

- Forms under O. 21, should not be used. (Walsh 


C. P. CODE, (1908), 9. 145—Construction. ' • 

and Ryves, JJ.) HaNIFUNNISSA v. CHUNNI LaL. 
yv , jj j 63 L c 184==19 A. L . j. 549 = 

A. I. R. 1921 All. 321. 
S. 145. 

Construction. 

Fulfilment of condition. 

Liability discharged. 

Liability of surety. 

Notice. 

Personal liability. 

Surety, rights of. 

Miscellaneous. 

—S. 145—Construction. 

•Applies only to personal liability. 


- - - • 

S. 145, C. P. Code, only applies if the sureties are 

personally liable, but not where the instrument only 

gives a charge on the property. A.I.R. 192 on J* 
and A.I.R. 1919 P.C. 79, Foil. {Marten, C. /- and 

Crump, J.) JAYAPPA v. SHIVANGOUDA. 

107 I. C. 710 = 52 Bom. 72 = 30 Bom. L. K. l»- 

A.I.R. 1928 Bom. 42. 

- Section applies where liability is incurred in 

dependently of the decree. 

S. 145 applies to cases where the liability of the 
surety is incurred independently of the decree and is not 
contained in or declared by the decree itself which is 
Sought to be executed. In the latter case such a person 
becomes really a judgment-debtor and therefore becomes 
liable as such. . # 

Where in a suit for money a compromise was arrived 
at whereby one of the defendants was exonerated as 
defendant but he undertook as surety the liability of the 
decretal amount by charging certain property of his and 
a decree was passed accordingly. 

Held, that the decree-holder was entitled in execution 
to proceed against the surety’s property. A. I. R. 1926 
Cal. 889; A I.R. 1924 Cal. 645 ; A. I. R. 1922 Cal. 3 d, 
Rel. on. {Jai Lai, J.) AYA RAM TOLA RAM v. 

Hit Ram Bhoj Raj. 1031. C. 449- 

A. I. R. 1928 Lab. 209. 

•Sureties for suc:essor-in-interest of party to suit 


who remained to be brought on record comes under 
S. 145. {Gularn Mohiuddin, A. J. Cl) ABDUL ALI 
z/. MT. MANBI. 109 I. C. 636 = 

A. I. R. 1928 Nag. 294. 

-5. 145 does not apply but case is governed by 

Succession Act. 

B obtained letters of administration to the estate of 
one M and the appellants were his sureties on a bond 
executed under Succession Act (1925), S. 291. The 
respondent obtained a mortgage decree against B as 
administrator, and subsequently a money deo-ee for the 
balance due after realization of the security. The res- 
pondent, thereupon, applied for execution of the decree 

against the sureties to the administration bond. They 

objected to the attachment on the ground that S. 145 
was not applicable to the bond executed by them. 

Held {Das and Carr, JJ.), that S. 145 does not 
apply to sureties of an administration bond (10 L.B.R. 
236 and A.I.R. 1919 P.C. 55, Dist.); that the appellants 
only rendered themselves liable under the terms of the 
administration bond and the only way to proceed 
against them would be to obtain an assignment of the 
administration bond as provided by S. 292. Succession 
Act. {Cunliffe, /., contra Carr and Cunliffe, JJ. 
On difference Das, J.) KO MAUNG Gyi v. Daw 
Tok. 112 I. C. 427 = 6 Rang. 474 = 

A. I. R. 1928 Rang. 249. 

- Das and Carr. J J. —The word “decrees” in 

the operative part of S. 145 refers only to els. (<i) and 
(£) and not to clause (c) to which the word “order” 
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C. P. CODE, (1908), S. 145—Construction. 

only applies. ( Carr and Cunliffe, JJ. On difference 

Das , /.) Ko Maung Gyi v. Daw Top. 

112 I.C. 427 = 6 Rang. 474 = 
A. I. R. 1928 Rang. 249. 
Loss by the negligence or default of receiver — 
Sureties can be proceeded against. 

Accounts filed being unchallenged—Subsequent en¬ 
quiry showing difference in money received-Proper 
course is to make an order under R. 4 or to proceed 
against sureties under S. 145. 10 L. B. R. 230, Foil. 
(MaungBa, J.) Chettiyar Firm v. Maung Tha 
LU 100 I. C. 996 = 6 Bur. L. J 15 = 

A. I. R. 1927 Rang. 334. 

-S. 145 does not profess to define in any way the 

liability of a surety. It merely describes a procedure 
when the surety is liable for enforcing his liability. 
(Brown, J.) MAUNG PO AUNG v. MU THET PON. 

5 Rang. 494 = A. I. R. 1927 Rang. 316. 

-There is no warrant for the proposition that it is 

only a security bond in favour of the Court, which can 
be executed against the surety under S. 145. (Cuming 
and Page, JJ.) JOYMAN BEWa v. EaSIN SaRKAR. 

95 I. C. 483 = 53 Cal. 515 = 43 C.L.J. 493 = 
30 C.W.N. 609 = A.I.R. 1926 Cal. 877. 

-S. 145 deals only with the execution of a decree 

or order against a surety and not with the question of a 
refund of money deposited by a surety. (Martineau, J.) 

Faqir Singh v. Ganda Mal. 95 I.C. 139 = 

A.I.R. 1926 Lah. 544. 

- S. 145 does not apply to surety under Guardians 

and Wards Act. 

The procedure laid down in S. 145, C. P. Code, 
is not applicable to the case of a surety under the Guar¬ 
dians and Wards Act. S. 145 deals with something 
more than a mere mode of trial in a pending proceed¬ 
ing, and confers a substantive right of making a person, 
who is not a party to a pending suit to be made party 
to it and to be amenable to the jurisdiction to the Court 
in execution proceedings. It cannot be therefore extended 
to apply to enforcement of surety bonds given in favour 
of the Court in proceedings other than suits. ( Kennedy , 
J. C. and Rupchand Bilaram , A. J. C.) KHUSHIRaM 
TEJBHANDAS v. JHALIBAI. 89 I.C. 342 = 

19 S.L.R. 390 = A.I.R. 1926 Sind 35. 

-A Court cannot call on supurtdar to produce 

property in a suit in which he was not appointed supurt¬ 
dar. ( Daniels, J.) CHHUTTAN v. JWALA PRASAD. 

73 I.C. 602 = A.I.R. 1924 All. 64. 

-“ Under an order of Court ” meaning of. 

The words “ under an order of the Court ” in I 
cl. (c) of S. 145, which apply equally to the payment of 
money and the fulfilment of a condition, must in each 
case refer to the original order of the Court. It cannot 
be that they refer in respect of the condition to the 
original order imposing it and in respect of the payment 
to a second order to be passed in the subsequent pro¬ 
ceedings. (Hallifax, A. J. C.) AMOLAK SaO v. 
KASHINATH. 64 I.C. 430 = A.I.R. 1921 Nag. 99. 

-'The condition was that if the judgment-debtor 

failed to apply in the Insolvency Court for his discharge 
the surety would render himself liable for a certain sum. 

' Held, that no question, whether the surety has failed 
to produce the judgment-debtor, being called upon to do 
so, would arise. The surety’s liability did not terminate 
on the striking off or dismissal of the execution case in 
which the bond was given. 22 C. W. N. 919, Foil.; 
14 Cal. 757, Dist. (Mullick and Jwala Prasad , JJ.) 
Deohraj v. Mahabir Prasad. 

1921 P.H.C.C. 19 = A.I.R. 1921 Pat. 72. 
—S. 145—Fulfilment of Condition. 

- Security for—Summary remedy is available . 


[C. P. CODE (1908), S. 145—Fulfilment of Condi¬ 
tion. 

T ransfer of Property Act, S. 67—Surety hypothecat¬ 
ing immovable property for due performance of his 
bond—Creditor is entitled to enforce surety’s liability by 
sale of hypothecated property in summary proceedings 
A. I. R. 1925 Cal. 485 Foil; 39 All. 225 Ref, 

(Jai Lai , J.) DEPAK. DaTT C’HAUDHARI v. SECRE¬ 
TARY OF State. 118 I.C. 443 = A.I.R. 1929 Lah. 393. 

-Judgment-debtor’s property attached—Prize of 

property entered in supurdnama—No cond.tion in 
supurd-nama that such price only would be recoverable 
if article lost from supurdar’s custody—Judgment- 
debtor is not bound by price as entered in supurdnama. 
(Dalip Singh , /.) FAZAL v. SALAMAT RaI. 

120 I.C. 421 = A.I.R. 1929 Lah. 386. 

- Summary remedy available. 

In a case where a surety has offered certain specified 
properties as security for his obligations under the bond 
and where because these properties are immoveable 
properties it has been necessary to have the bond regis¬ 
tered to make the security effective .the bond can^be 
enforced against the properties without bringing a 
regular suit. A.I.R. 1924 All. 105 ; 41 Mad. 327, Foil. 
(Mya Bn and Heald, JJ.) DAW OHU Bwin v. U Bah* 
118 I.C. 632 = 7 Rang. 352 = A.I.R. 1929 Rang. 126. 

- Bond to Court is not void. 

Though a security is given to the Court and not to a 
named individual still it cannot be void and can be en¬ 
forced by the Court against the property in appropriate 
proceedings. A. I. R. 1919 P. C. 79, Foil. (Marten, 
C. J. and Crump , /.) J.AYAPPA v. SHIVANGOUDA. 

107 I. C. 710 = 52 Bom. 72=30 Bom. L. R. 19 = 

A. I. R. 1928 Bom. 42. 

- Bond for producing judgment-debtor. 

Where a judgment debtor is arrested in execution of 
a decree and he furnishes a security bond whereby the 
surety accepts his liability to pay the decretal amount on 
his failure to produce the judgment-debtor in the Court 
on the day fixed by the Court, the liability undertaken 
by the surety is not contingent upon the decree-holder’s 
appearance in Court. It is the duty of the surety to pro¬ 
duce the judgment-debtor on the date fixed even though 
the decree-holder remains absent, and if he does not do 
so, he is liable under the surety bond. (Jai Laf J ) Bir 

Singhs. Mohindar Singh. 116 I. C. 554 = 

A. I. R. 1928 Lah. 974. 

- Security bond is a cimtract. 

A security bond in essence is no more than a contract 
for the due performance of a certain thing and a party 
is entitled to have that contract enforced by the Courts 
unless there is some reason w hy it should not be so 
enforced. (Dalip Singh , /,) THAKAR DaTT v . Ram 
Singh. 108 I. C. 376 = A. I. R. 1928 Lah. 61. 

- Security bond given to the trial Court is subject 

to appellate Court also • 

Where the agreement of suretyship ran as follows: 
“The said defendant would obey the order of the Court 
and will produce the things mentioned in the inventory 
in Court or will pay the price thereof. If she failed to 
do so, I or my lawful heirs or executors will produce 
Rs. 5,000,” and the trial Court dismissed the suit but 
on appeal it was decreed and the plaintiff appealed to 
enforce the surety bond. 

Held, that the surety undertook on behalf of the de¬ 
fendant that moveables would be produced by her which 
were mentioned in the inventory, whether the Court 
requiring her to produce the ornaments ultimately w’as 
that very Court or was acting in pursuance of the order 
made by a superior Court. That circumstance would 
not and should not make any difference to the liability 


1947 


DECENNIAL DIGEST, 1921—1930. 


1943 


C. P. CODE. (1908), S. 145—Fulfilment of Condi¬ 
tion. 

of the surety. 42 All. 158, Rel. on ; A.I.R. 1925 Mad. 
114 Dist.; 12 Bom. 71, Dist. and Diss. from. {Shah and 
Fawcetts //.) 1 RANG All DA SHIDRAMGAUDA V. 

IrbaS appa. 99 I. C. 820 = 28 Bom. L. R. 1516 = 

51 Bom. 31 = A. I. R. 1927 Bom. 84. 

—- -Mortgage by surety—Summary remedy available. 

Where under a bond of suretyship the surety of a 
judgment-debtor mortgages his property as security for 
his liability, on default by the judgment-debtor to pay, 
the decree-holder can enforce the security against the 
nrooerty under S. 145, without following the procedure 
provided for by 0.34, K. 14. ( Macleod , C.J. and 

rnv,iee /) GURUSHANTAPPA v. GURAVA. 

qc T c 696 = 50 Bom. 339 = 28 Bom. L. R. 603 = 
y * A. I. R. 1926 Bom. 279. 

-- Inherent power of Court . 

S 145 applies only in the case of surety for payment 
of money uncle, Court’s order-Surety to produce pro¬ 
perty attached—Default in producing property-Surety 
Ltd can be enforced apart from S. 143 by way of ex¬ 
ecution. [42 All. 158 (P. C.), Foil.] Although the case 
does not come within the terms of S. 14:>, the Court has 
the inherent power to enforce its bond without recourse 

to a suit. {Phillips and Madhavan Nair JJ^ San- 

” ''S'iSTw. 300-1926 MW*.' ISI = 

A. I. R. 1926 Mad. 1005 = 51 M. L. J. 239. 

- Equitable mortgage by surety—Can be enforced in 

execution. , , , , . 

Where the surety deposited title-deeds of his property 

as security and agreed to a consent decree being passed 
between parties to suit whereby, on failure to pay decre¬ 
tal amount by instalments, the whole amount was to 

become payable. 

Held , that the surety was liable. # 

Per Sanderson , C. /.—Surety’s property is liable to 
be sold not by reason of S. 145, but is liable for having 

consented to the consent decree. 

Per Rankin, / —Separate suit is not necessary as the 
security was given to the C ourt and not to decree-holder. 

32 Cal. 494, Expl.; A. I. R. 1924 All. 105, not Foil. ; 42 
All 158 (P. C.), Ref. to. ( Sanderson , C. J. and Rankin , 

/) Sukumari Devi v. Mungneeram Bhangar & 
Co 95 1. C. 908 = 54 Cal. 1 = 

30 C. W. N. 683 = A. I. R. 1926 Cal. 889. 

—S. 145-Liability discharged. 

■Surety is discharged if decree-holder executes 


+ — 

decree contrary to his agreement. 

Where the promise to abstain from continuing to take 
legal proceedings against the judgment-debtor is a con¬ 
sideration for the security bond executed by the surety 
making himself liable in the event of the judgment-deb¬ 
tor’s failure to discharge his liability under the decree, 
total failure of the consideration for the surety’s promise 
has the effect of discharging him. A. I. R. 1925 Lah. 
552, Affirmed. {Shadi Lai, C. J. and Broadway, /.) 
Gurudas Mal Ramchandz/. Guranditta Mal. 
119 I. C. 485 = 11 Lah. 77 = A. I. R. 1929 Lah. 770. 
•A surety in case of arrest before judgment can 


apply for discharge under O. 38, R. 3, but a surety for 
due performance of a decree cannot be discharged. 43 
Mad. 325, Foil.; 41 Bom. 402, Ref. {Dalip Singh , /.) 
Arura V. Haveli Ram. 119 I. C. 419 = 

11 Lah. L. J. 141 = 30 P. L. R. 130 = 

A. I. R. 1929 Lah. 435. 
- Surety cannot be released for misconduct of prin¬ 
cipal. 

A stood surety in a certain sum for B who undertook 
to repay to a minor his share of an estate in case the 
Court declared that the minor had been validly adopted. 


C. P. CODE (1908), S. 145—Liability of surety— 

Execution. • • . 

A subsequently applied to be released from his obligation 

under the bonds. f . , _ , . . . 

Hcldy that A contracted both with B and with the 

Court that he will carry out a certain promise if default 

is committed by B. It is not for him to say that he will 

or will not discharge this obligation and so he cannot be 

discharged. If there is any misconduct on the part of B 

he may have his remedies against him. 19 Bom. 245, 

Rel. on. {Phillips, J.) SHR 1 NIWASA C HETTY v. 

rur\ T \T a PHVTTI 92 X. v. 2ol — 

CHENNA M w 705 = A J B. 1927 Mad. 294. 

-Attachment before judgment—Suit dismissed in 

trial Court but decreed in appeal—Sureties’• liability 
ceases on dismissal of suit in trial Couit. 5 L. B. R. 
156, Appi. {Maung Ba and Brown , //.) MANECK- 
jee v. Chettyar Firm. 105 I. C. 540 = 

5 Rang. 492 = A I. R. 1927 Rang. 310. 
-If a consent decree is passed without the know¬ 
ledge and consent of the surety for judgment-debtor, the 
surety is discharged. Tatum v. Evans , 54 L. T. 336, 
Foil. ( Buckland, /.) NATIONAL COAL CO., LTD. v. 
KSH1TISH BOSE. 95 I- 0. 409 = 

30 C. W. N. 540 = A. I. R. 1926 Cal. 818. 

- Surety is discharged if decree-holder executes 

decree contrary to his agreement. 

Where the consideration for the surety’s promise it 
the forbearance to sue or to continue legal proceedings 
against the principal debtor all stipulations on the subject 
which constitute part of such consideration must be strict¬ 
ly complied with or the surety will not be bound, and 
total failure of the consideration for the surety’s promise 
of guarantee will discharge him. {Martineau, /.) 

Guranditta Mal v . Firm Gurdasmal Ramchand 
911. C. 772=7 Lah. L. J. 343 = 26 P.L.R. 634 = 

A. LB. 1925 Lah. 552. 

-Where a surety alleges that the judgment-debtor 

is laid up with fever and asks for time to bring the 
judgment-debtor next time, and the Court allows the 
time and the judgment-debtor is brought on the adjourn¬ 
ed date surety’s obligation is discharged. If the affidavit 
is false that may be a ground for proceeding against the 
surety, criminally. ( Young, J.) Ma Ta DIN v. V. K. 

Shivalkar. 3 Bur. L.J. 99 = A.I.R. 1924 Rang. 347. 
—S. 145 -Liability of surety.—Discharge. — 

- Discharge of surety for performance of a decree. 

Where by an arrangement between judgment-debtor 
and the decree-holder, time is extended to the former, 
whether this extension has the effect of discharging or 
exonerating the surety is a matter entirely within the 
discretion of the Court. The obligation of the surety is 
to the Court rather than to the decree-holder and in such 
cases Court would be right in exercising its discretion by 
refusing to make an order in favour of the decree holder 
43 Mad. 273, Ref. ( Hilton , /.) RAM CHAND DlWAN 
Chand v. Sant Singh. A. I. R. 1930 Lah. 896. 

—S. 145—Liability of surety—Execution. 

—- Surety is judgment-debtor under S. 145. 

A surety is not a party to the suit within S. 47, though 
for purposes of appeal he is to be deemed to be a party 
and, by virtue of S. 145, when an order for execution is 
made against him, he becomes a judgment-debtor and 
the proceedings taken against him are in the nature of 
execution proceedings. {Sulaim an, Ag . C. J. and 

King, /.) Ram Kishun v. Lalta Singh. 

112 L C. 534 = 51 All. 346 = 26 A. L. J. 1160 = 

A. I. B. 1928 All. 527. 

goods attach 


A ^ 

ed in execution of a decree are entrusted is a surety and 
his liability can be enforced in execution proceedings in 
| virtue of S. 145 read with S, 47, C.P. Code. {Harrison 
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C. P. CODE. (1908), S. 145—Liability of surety— 

Execution. 

and Tek Chand , //.) DODA SHAH v. BlSHAN DaS. 

Ill I. C. 592 = A. I. R. 1928 Lah. 181. 

- Inherent jurisdiction of Punjab Courts. 

In the Punjab there is inherent jurisdiction in the 
Court to proceed against the property of a surety whe¬ 
ther an obligee is or is not named in the surety bond. 
A. I. R. 1919 P. C. 55, Rel. on. (Dalip Singh, J.) 
Ram Singh v. Imperial Bank of India, Ltd., 
Rawalpindi. A. I. R. 1928 Lah. 802. 

-Surety becomes party only on application against 

him. (Martineau. J.) GURANDITTA MaL v. Firm 
Gurdasmal RaMCHAND. 91 I. C. 772 = 

7 Lah. L. J. 343 = 26 P. L. R. 634 = 

A. I. R. 1925 Lah. 552. 

- Bond may be enforced in any execution proceeding. 

The liability of a surety under the section enures for 
the benefit of the Court as well as for the decree-holder. 
The Court accepting security may enforce it, failing 
which the decree-holder is equally entitled to enforce the 
same in any way that may be open to him for he is the 
ultimate beneficiary under the security bond. The 
present Code under S. 145 gives decree-holder a right 
and opportunity to enforce the bond in execution 
proceedings. The execution proceedings referred to 
therein are not in any way connected with the execution 
proceedings in which the security bond was filed but it 
may be any execution proceedings. The contention that 
the liability of the appellant ceased with the dismissal 
of the execution case in which the bond was filed must 
therefore fail. (Jwala Prasad and Hut want Sahay , 

//.) Shyam Prosonno Katraj v. Keshab 
Chandra Rana. 811. C. 702=5 P. L. T. 336 = 
1924 P. H. C. C. 63 = A. I. R. 1924 Pat. 487. 
—S 145—Liability of Surety— Extent of. 

- Acceptance of liability at one stage makes it 

res judicata. 

The judgment-creditor got a money decree against the 
judgment-debtor who was arrested in execution. A 
stood surety and executed a bond to pay the entire 
amount if during execution proceedings judgment- 
debtor absented himself. On judgment-debtor absenting 
himself, the decree-holder asked the Court to issue 
a warrant for the attachment of the surety’s property. 
On 10th February, the surety asked for time to settle 
with the decree-holder, but the surety failed to make a 
settlement and on notice having been issued, stated that 
he was not a surety at all. 

Held , that when the surety asked for time on 10th 
February to settle with the decree-holder he did not 
deny liability and the liability became res judicata and 
the surety was, therefore, still liable to the decree-holder 
(Johnstone, /.) LAL SlNGH v. MUHAMMED AFZAL. 

A. I. R. 1930 Lab. 80. 

- Liability is for the entire amount of the decree. 

S obtained a decree againt B who appealed and ap¬ 
plied for stay of execution. Stay was granted on the 
furnishing of security bonds to the amount of Rs. 10,000 
and R (not a party to the suit) furnished security in the 
form of two fixed deposit receipts of Rs. 10,000 each. 
S applied for attachment of the receipts and asked for 
payment of eight separate items out of the proceeds, six 
of which were included in the decree and accepted by 
the sub-Judge, R , however, urged that the Sub-Judge 
was wrong in holding that the fixed deposit receipts 
were liable to meet the six items. R contended that the 
security related to certain property in her possession 
under a lease and co the profits accruing subsequent to a 
particular date from the property and to the other two 
items only. She had delivered up possession of pro¬ 
perty and contended that as, the decree did not grant 
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future mesne profits, her security was not liable for sale 
at the instance of the decree-holder. 

He Id that the Sub-Judge was right in rejecting this 
objection. Taking isolated sentences here and there, it 
was possible to find some support for the contentions of 
either party, but after very full consideration of the 
whole history of the matter there could be no possible 
doubt but that, in furnishing the security and thus 
remaining in possession of the propety and profits for a 
considerable further period R was well aware that he was 
giving security and did give such security for all claims 
that the decree holder might have, to the extent of that 
security, for any amounts payable to him under the 
decree. (Boys and Pullan, JJ.) SURJAN KUNWARI 

V. Shantanand Gir. 118 1. C. 191 = 

A.I.R. 1929 All. 905. 

-Liability of a surety is co-extensive with that of 

the judgment-debtor and therefore when an appeal is 
preferred against a decree and execution proceedings 
stayed on furnishing a security bond the decree-holder 
can proceed directly against the surety in case of adverse 
decision of the appeal. (Jai Lai , J.) Har Narain 
Das. v. Dhana Mal. 117 I. c. 65. 

- Surety bonds must be construed strictly. 

Suretyships must be construed strictly. A surety can¬ 
not be held liable beyond the extent to which he has 
contracted. A judgment-debtor was arrested. A bond 
was executed by a surety to produce him on a fixed date 
and in default to pay the decretal amount. Court was 
closed on the fixed date, when the surety was present 
with judgment-debtor. No notice was served on the 
surety to produce the judgment debtor on any or other 
date and the judgment-debtor and the surety were 
absent on the next hearing fixed. Proceedings were 
taken out against surety. 

Held that the surety was not liable. A. I. R. 1925 
All. 5; A. I. R. 1928 Lah. 20 ; and 15 P. W. R. 1919; 
Rel. on. (Addissn, J.) DAVID JOHNSTON SURETY v. 

Dwarka Pershad Lachmi Das. 109 I.c. 546 = 

10 L. L. J. 404 = A. I. R. 1928 Lah. 696. 

-Surety undertaking to be liable in case a decree 

was passed against t,.e debtor and the debtor failed to 
pay—Compromise decree passed granting certain period 
to debtor for payment—Surety is not liable. (Greaves- 
and Panton , //.) ABDUL GaFUR v. MANNALAH 
AgarwaLa. 98 I. C. 988= A. I. R. 1927 Cal. 239. 

- Bond extends to appellate court also. 

Liability of surety for satisfaction of a decree does 
not cease on a suit by judgment-debtor to set aside the 
decree being decreed, and the surety ran be held liable if 
the suit is dismissed in appeal unless there is a limita¬ 
tion as to the liability in the surety bond. A. I. R. 1927 
Rang. 310, Dist. (Maung Ba and Brawn, JJ.) 
Manackjee v. Chettyar Firm. 1051.0.602 = 

5 Rang. 496 = A. I. R. 1927 Rang. 321. 

-Stay of execution pending appeal—Surety for 

payment of interest—Order changed as to amount of 
security—Surety is discharged and is liable to pay inte¬ 
rest only till the date of changing the order. (Macleod,. 
C.J. and Coyajee, J.) HlRALAL v. MaNILAL. 

28 Bom. L. R. 517 = 94 I. C. 645 = 
A. I. R. 1926 Bom. 565. 

--In a case where a person has contracted expressly 

that he will guarantee the performance of any of the 
obligations set out in S. 145, whether such a contract be 
oral or in writing, he renders himself liable to be 
proceeded against in execution of the decree as provided 
in S. 145. (Cuming and Page, JJ.) JOYMAN BEWA 
V. Easin SARKAR. 53 Cal. 516 = 43 C. L. J. 493 = 

30 C. W. N. 609 = 951. C. 483 = 
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C. P. CODE, (1908), S. 145 —Liability of surety— 

Extent of. 

A. I. R. 1926 Cal. 877. 

_Where a surety for production of a judgment- 

debtor failed to produce him owing to the imprisonment 
of the latter in a criminal case and the surety knew ot 
the said criminal case, held that the surety could not be 
discharged from the obligations under the surety bond. 
iRyves and Gokul Prasad. JJ.) RAMESHWAR DAS v. 

65 1 C A11 A 17 I.E 390. 

—Surety for Receiver. 


Under S. 145 of the Code, a surety for a Receiver can 
be qsked to pay the sum which he has bound himself to 
nav (Twomcy. C. J. and Robinson , J.) MAUNG PO 

10 L.B.E. 236 = 59 I. C. 844 = 

—S 145-Liability Of surety—Insolvency. 

.surety becomes liable where judgment-debtor 
fails to apply for insolvency within lime fixed. (Jai Lai , 

i \ bir Singh v. mohindar Singh. 

J,) 131 116 I. C. 554 = A. I. R. 1928 Lab. 974. 

_The fact that in the meantime the judgment- 

debtor had got a protection order does not absolve the 

surety of his duty to produce the judgment-debtor on 
suiety oi ms uu } R Wallace J.) NACHIAPPA v. 

^A?PAN 1926 M W.N. 612= 24 M.L.W..480- 
KAN H ‘ ' 97 i.o. 413 = A. I. R. 1926 Mad. 958. 

—S 145—Liability of surety—Method. 

_1_ Surety can be proceeded against in first instance. 

It is not incumbent upon the decree-holder to proceed 
against the judgment-debtor, before proceeding against 
he ure y ; he can proceed against the surety m first m 
stance A 1 K 1928 Cal. 1 77, held too widely stated. 

UldTsen, /.) MAHOMED EWAZ . NANKH MEAN 

H7 I. 0. 226 - 30 P. L. *131 

- Regular suit against surety is not barred ' 

Cunhffe.J ■ —S. 145 does not bar a regular suit aga nst 

a surety. It is not an exclusive remedy, but an addi¬ 
tional and direct means of enforcing the surety s liabili y. 
(Carr and Cunliffe, on difference Das JJ.) I KO 

MAUNG GYI Rang T 474 = A. I. R. 1928 Rang. 249. 

_ Surety undertaking to pay if principal judgment 

debtors failed—Decree should be first executed against 

Where the surety bond orovided that the decretal 
amount will be payable by the surety i f it were not 
realized from the principal debtors, and a precept as 

against the principal debtors having proved infructuous 
the decree-holder applied for a notice of arrest against 
the surety and the surety objected on the ground that 
decree be first executed against the properties of the 
principal debtoi which he pointed out but the Court 
ordered. “The execution cannot he stayed. I he 
zaman can take out the warrant for the original judg- 

Held that it is not the function of the zaman to take 
out a warrant. Moreover, before proceeding against 
the person or property of the party the executing Court 
should satisfy itself that the decretal debt cannot be 
realized from the principal debtors. (Zafar Alt, J.) 

dialoomalz'. Nandu Shah Jai Lal. 
dia 1A 102 I. C 710 = A. I. R. 1927 Lab. 846. 

•The decree that is executed against the surety 


of iudgment-debtor is the decree passed in the suit and 

therefore it cannot he said that a second decree ts 

passed against him. (Devadoss and Wallace, JJ.) 

Tambi Reddi V. DEVI REDDY. 49 Mad. 325- 

IAMBI keddi 24 M.L.W. 361 = 941. 0.522 = 

A. I. R. 1926 Mad. 674 = 50 M. L. J. 584. 


C. P. CODE, (1908), S. 145 —Personal liability. 

_ Liability can be enforced against legal represen- 

S. 145 makes a person who is liable as surety for 
the payment of any money, exposed to the procedure 
taken against judgment-debtors when the decree is being 
executed against them. Therefore the whole law setting 
up the machinery for execution of decrees is applicable 
to a case where surety dies before enforcement of pay¬ 
ment which therefore can be recovered from his legal 

representatives. {Kennedy, J. C. a ^d Remand A. /. 

C \ MOHAN v. MT. BHAGBAI. 19 S. L. B. loo 

C.) MOHAN . gg I c 136 = A j B# 1926 Sind. 294. 

- Deposit in Court—Court may refuse execution 

^If the security has been realised under an order of the 
Court under section 55 (4) or in the first instance con¬ 
sists of a cash deposit, the judgment-creditor may ask 
the Court to execute the decree under section 145 
against the money lying in Court. But the Court may, 
in exercise of its discretion, refuse to make an order in 
favour of the judgment-creditor. ( Macleod , C.J.) ABDUL 
HUSSEIN ESSUFALLI v, D. J. MlSTRI & CO. 

64 I. C. 648 = 46 Bom. 702 = 23 Bom* L. R. 1263- 

A. I. R. 1922 Bom. 340. 

- Court Amin—Can be proceeded against on his 

express bond . 

A person, who is put by the Court Amin in charge of 
execution proceedings, in custody of moveable property 
attached in the execution and who executes a security 
bond in respect thereof and undertakes to produce the 
property whenever required or to pay its price, can be 
proceeded against by an application in execution if he 
fails to produce the property as per his undertaking. The 
case falls within S. 145 of the C. P. Code, Order 21, 
Rule 43, only makes distinct the liability of the Amin so 
far as the Court is concerned. It does not affect in any 
way the liability of a person who expressly takes charge 
of property taken in execution, to either the Court or to 
the decree-holder. ((lokttl Prasad , /.) MADHO PRA¬ 
SAD z/. Peary Lal. C. 7i9= 

19 A. L. J. 247 = A. I. R. 1921 All. 220. 

— S. 145— Notice. . . . 

- Ctinliffe , /.—It is imperative in any action taken 

by a Court under S. 145 that notice should be given to 
the surety before attachment of his property. (Carr arid 
Cunliffe , J /•, On Difference Das , /.) KO MaUNG Gyi 
v Daw TOK. 112 1.C. 427 = 6 Rang. 474 — 

A.I.R. 1928 Rang. 249. 

- Notice with warrant for arrest is not invalid . 

Mere arrest of a surety does not, but detaining him 
in civil prison does constitute the execution of a money 
decree passed against his principal, and hence no objec¬ 
tion can be taken where a Court issues against a surety 
a warrant of arrest at the same time that it issues a 
notice to him, under the proviso to S. 145, C. P. Code* 
to show cause why his bond should not be forfeited. 

( Martineau. Jf) SAJAWAL v. GOBIND RAM SHANKAR 

DaS . 99 I. C. 518=A. I. R. 1927 Lab. 131. 

-Previous notice to surety is essential before 

attachment of his property. (Duckworth and Godfrey, 

! //.) Tan Kin Shan v. U. Che Si. 841. C. 998 = 

2 Rang. 567 = A. I. R. 1925 Rang. 135. 

-Proviso—Order against surety without notice is 

wrong. (MacColl. A. J. C.) MaUNG KYNE*. MaUNG 
SON Tin. 70 I. C. 870 = 4 XJ B. R. 99 = 

1 Bur. L. J. 2S6 = A. I. R. 1923 Rang. 26. 
i —S. 145—Personal liability. 

- Surety agreeing to pay instalment in case of 

default is personally liable. 

R obtained a decree against a namesake of his. .4 
settlement was reached between the two and a deed of 
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compromise was drawn up and signed by the parties 
and by the surety A, all appearing before the Magistrate. 
The money was to be paid in instalments. The judgment- 
debtor defaulted and the decree-holder applied °to the 
Court to be allowed to proceed against the surety A for 
the balance as the terms of the bond were that in case 
of default of any one instalment, the surety would be 
bound to pay the instalment money himself. 

Held, chat the decree holder was entitled to prove his 
remedy against the surety in the executing Court. The 
surety took liability to perform the decree in event of 
default. It was not necessary that surety should have 
specifically said that the decree could be executed against 
him. 1 hat was clearly the intention of the parties inclu¬ 
ding the surety and A rendered himself personallv liable. 
A. I. R. 1926 Cal. 877, Foil. 8 M. L. W. 507, Dist. 
(Johnstone , /.) RAM NaTH v. Ram NaTH. 

124 I. C. 677 = A. I. R. 1930 Lah. 185. 

- Interpretation of the bond. 

Where the surety bond provided : “I have agreed to 
pay on behalf of the 1st defendant a sum to the extent 
of Rs. 2,800 with interest at 6 per cent, per annum for 
and towards the amount to be so decreed and have fur¬ 
nished the under-mentioned property as security. Myself 
and my representatives are hereby bound to pay the 
aforesaid amount on the liability of the said property.” 

Held, the contents of the bond comprised a personal 
covenant to pay as well an agreement to hold liable the 
property given as security and the decree-holder could 
proceed in execution against the surety under S. 145, to 
the extent of his liability, as if he were a judgment- 
debtor. A. I. R. 1924 All. 105, Foil. 

Held, further, that the hypothecated property could 
be sold in execution of the decree to satisfy the charge 
•created on it. ( Odgers and Curgenven, JJ.) THUSHTU 
Balkrishna CHETTIAR v. V. KRISHNAMURTHI 
Aiyar. 38 M. L. T. 143 = 

1927 M. W. N. 202 = 100 I. C. 841 = 
A. I. R. 1927 Mad. 416 = 52 M. L. J. 182. 

- Liability extends to additional interest also. 

If a surety offers security which is accepted and under¬ 
takes to pay additional interest on condition that execu¬ 
tion is stayed, the decree-holder is entitled to insist that 
that contract shall be carried out even as regards the 
additional interest. 2 I. A. 219, Rel. on. ( Odgers and 
Curgenven, JJ.) THUSHTU BaLKRISHNa CHETTIAR 
v. V. Krishnamuthi Aiyar. 1927M. W. N. 202 = 

38 M. L. T. 143 = 100 I. C. 841 = 
A. I. R. 1927 Mad. 416 = 62 M. L. J. 182. 

- Sapurdar's liability might be enforced by attach¬ 
ing his property. 

Certain articles belonging to a judgment-debtor were 
attached and made over to the Sapurdar on his giving 
the undertaking in writing that he would produce 
the articles when required to do so by the Executing 
Court or would pay the value thereof. He failed to pro¬ 
duce some of those articles. 

Held , that the Executing Court could order the attach¬ 
ment of his property to recover the value thereof. 16 
N.L.R. 178. Diss ; 39 M.L J. 472. Dist. {Zafar AH , /.) 
Nazir Ahmad v. Bakhshi Ram. 86 I. C. 173= 

26 P. L. R. 26 = A. I. R. 1925 Lah. 412. 
- Surety for debtor filing insolvency or for produc¬ 
ing him—Filing insolvency alone does not discharge 
the surety. 

Surety undertaking to pay decree amount if judgment- 
debtor fails to apply for insolvency within certain time 
or if surety fails to produce judgment-debtor in Court 
when ordered to do so—Judgment-debter applying for 
insolvency within time, alone will not release surety who 
must also produce judgment-debtor in Court, but decree 
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cannot be executed against him unless he was first 
ordered to produce judgment-debtor in Court and made 
default. {Moti Sagar, J.) DHARAM SlNGH v. NaND 

Singh. 78 I. C. 447 = A I. R. 1925 Lah. 170. 

Liability substantially discharged—Execution 
should not issue. 

Where sureties have substantially complied with their 
liabilities and have though somewhat late, produced the 
judgment-debtor, the extreme step of executing the decree 
against their property must not be taken. (Duckworth 
and Godfrey , JJ.) TAN KlN SHAN v. U. Che Si. 

84 I. C. 998= 2 Rang. 567 = 
A. I. R. 1925 Rang. 135. 

A surety under an adjustment of an application 
for execution of award filed previously in court can be 
proceeded against in execution under S. 145. ( Kennedy, 
/. C. and Madgavkar , A. J. C.) RAMSINGH JETHSING 
V. Rewachand Keyval Ram. 83 I. C. 870 = 

17 S. L. R. 257 = A. I. R. 1925 Sind 25. 

- Enforcement of security is not limited to 

personal liability. 

The object of this section is to provide that where a 
person has become liable as a surety for the performance 
of a decree or order under the section for a party for 
whose benefit a security has been given may enforce the 
security by executing the decree or order against the 
surety in the same manner as if the surety had been a 
party to the decree or order and was directed by the 
decree or order to perform the obligation undertaken 
by him. In the clause “ to the extent to which he has 
rendered himself liable ” the word ‘‘ personally ” was 
added by the present Code of Civil Procedure, but by 
the addition of that it could hardly have been intended 
to limit the enforcement of the security to a personal 
liability, for forms 2 3 and 4 of the appendix G appen¬ 
ded to the Code of Civil Procedure, provide for the 
hypothecation of property to secure the performance of 
the obligation undertaken by the surety. The personal or 
individual liability of the surety under the security bond 
may not always be as extensive as that of the judgment- 
debtor, and the object of the above provision clearly is 
to limit the enforcement to the extent provided for by 
the security bond. Where the security bond did not pur¬ 
port to have been executed in favour of the decree-holder 
and contained an undertaking given to an appellate 
Court which granted the stay of execution subject to the 
production of such security. 

Held , such a bond can be enforced by the Court in the 
same way as a decree. 38 All. 327 and 42 All. 158, Foil. 
39 All. 225, Dist. {Walsh and Kanhaiya Lai, JJ.) BETI 
Mahalakshmi Bai v. Chaudhari Badan Singh. 

74 I. C. 927 = 45 All. 649 = 21 A. L. J. 604 = 

4 L. R. A. Civ. 356 = A. I. R. 1924 All. 105. 

-Surety for appearance is liable personally for 

decree debt, if he undertakes and fails to produce judg¬ 
ment-debtor in Court on any day of hearing. (Moti 
Sagar, J.) FIRM SHIV DAYAL RAM DlTTA M.\L v. 

Muhammed Khan. 801. C. 700 = 

6 L. L. J. 200 = A. I. R. 1924 Lah. 490. 

-Where sureties agreed to produce judgment-deb- 

tor on the fixed date but failed, closing the execution 
petition without dismissing it does not put an end to 
their liability. The surety bond executed by the appel¬ 
lants provided that the defendant should be brought 
before the Court on the 4th July 1922, and that the sure¬ 
ties would be responsible for bringing him before the 
Court on that date and that in case of failure to pro¬ 
duce on the said date they agreed that they themselves, 
their heirs and properties should be liable for Rs. 72,000 
balance due under the decree. It did not appear 
whether any proceedings took place in Court on the 4th 
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of July 1922 but on the 20th of July 1922 the decree- 
holder presented a petition asking for warrants against 
the defendant and sureties for the balance. Although 
the execution petition was noted as closed, there was no 
order dismissing the petition. Moreover security was 
■ >iven in connection with E. A. No. 178 which was not 
shown as disposed of at any time previous to the order 
directing warrants to issue against the sureties. 

ZItiiL that sureties were liable since they did not plead 
that they produced Judgment-debtor on 4-7-1922. 

// Id further, that previous notice was not necessary. 

( stwicer and Divadoss , //•) NACIR KRISHNAN. 

^ P 75 1 C. 830- 1923 M. W. N. 770 = 

A. I. R. 1924 Mad. 241. 

_S. 145 —Surety, rights of. 


■Surety’s property cannot be attached without 
notice to him. Attachment of surety’s property without 

notice is ultra tins. A. I. K. 192o Kang. 135, Foil 29 
Bom. 29, Expl. ,/.) MAHOMEI. Ew«r, 

x* \nifh MI AN 117 I. C. 226 — 30 P. L. IC. l«il 
1 A n l.L.J. 40 = A. I. R- 1929 Lab. 205. 

-Surety hypothecating his house by unregistered 

bond-Attachment of the house proved ineffective 
owing to misdescription and claim by the occupant hat 
the house belonged to him—Attempts at ^ecution 
against the surety personally also failed—Another house 
of the surety attached and notice sent to the surety 

under Q.21, R. 66 for drawing sale proclamation 

Surety failed to appear and the house was sold sub¬ 
sequent applications by the surety under 0. 21, K. 

and S. 47 for setting aside the sale or. the ground 
that no attempts were made to sell the hypothecated 
property—During the pendency of these applications, 
suit was filed for declaration that the house could not 
be attached and sold. Held, that the suit was not bar¬ 
red by S. 47, but that the sale of the house was at the 
worst an irregularity which did not render it null anc 
void was to be set aside by another court and that the 
suit was barred by principles of res judicata. 

King , /.—In view of the fact that the house had 
been not merely attached, but even sold, long before the 
institution of the suit, it would have been futile to grant 
the injunction. The plaintiff was not entitled to claim 
a mere declaration in the terms prayed without asking 
for the consequential relief that the sale be set aside. 
The Court would have been justified in refusing relief 
on these grounds alone. A. I. R. 1919 P. C. 55, Cons. 
38 Cal. 754 and 43 Mad. 325, Ref. ( Sulaiman, A. C. 
J. and King, J.) RAM KlSHUN v. LALTA SlNCH. 

51 All. 346=26 A. I*. J. 1160 = 112 I. C. 534 = 

A. I. R. 1928 All. 527. 

- Decreec against wrong legal representative cannot 

bind the surety. 

A decree obtained against a person, who is not the 
legal representative of the deceased, is not binding on 
the estate and on the persons rightly entitled to that estate 
and the decree cannot be enforced against a surety who 
has passed a surety bond under S. 145. C. P. Code. 15 
Bom. L. R. 41 and 9 Bom. 86, Rel. on ; 26 Mad. 230, 
Expl. ( Marten, C. J. and Percival , /.) PUKHRAJ 
JESHRAJ V. jAMSHETJl RUSHIM. 100 I.C. 185 = 

50 Bom. 802=28 Bom. L. R. 1382 = 

A. I. R. 1927 Bom. 63. 

- Surety is party only for purposes of appeal. 

S. 145 in express terms provides that the surety shall 
be deemed a party to the suit within the meaning of 
S. 47 only for the purposes of appeal, and excludes by 
implication the inference that he is a party to the suit 
in proceedings before the original Court. 38 Cal. 754, 
Rel. on. (Rupc hand Bilaram , A. J. C.) NOOR MAHO¬ 
MED Lallan v. Dhaniram 20 S. L. R. 362 = 


C. P. CODE, (1908), S. 146 -Assignee from heir. 

96 I. C. 234 = A. I. R. 1926 Sind 105. 

_Order discharging surety from suretyship is dec¬ 
ree—Surety is a party within S. 47. (Sulaiman and 

Maker ii, //.) RATNI BAI v. GhaSI RAM NATHU 
am 86 I. C. 105 = 23 A. L. J. 69 = 

6 L. R. A. Civ. 171 = A. I. R. 1925 All. 344. 

_ Obiter —Surety is party within S. 47 and can raise 

a plea of fraud in executing Court—C. P. Code, S. 47. 

(Zufar Ah, /.) KANSHI RAM v. FIRM PkABH DIAL 
ARJAN DaSS & Co. 92 I. C. 259 = 7 L. L. J. 457 = 

26 P. L. R. 561 = A. I. R. 1925 Lah. 618. 
_S. 145 has been enacted for the purpose of ex¬ 
peditious enforcement of liabilities against sureties, in 
order to avoid the cumbrous procedure of assigning the 
bond to a decree-holder and his instituting a separate 
suit upon it. The surety can put forward in those 
proceedings any defence that is open to him. T hough 
the security bond may be executed in favour of the 
Court, the Couit holds it for the benefit of the decree- 
holder. (Spencer and Venkatasubba Rao, J J f) SAML 
IYER V. RAMASWAMI CHETTIAR. 72 I. C. 194 = 

1923 M. W. N. 253 = 17 M. L. W. 473 = 
A. I. R. 1923 Mad. 340 = 44 M. L. J. 171- 

- Limitation Act, Art. 182 (5) (1)— Application 

against Judgment-debtor alone, saves limitation against 
sureties also. 

An application for execution against the judgment- 
debtor and the surety is not barred, if made within three 
years of the application against the judgment-debtor 
alone where the surety binds himself to pay the amount 
of the decree, if the judgment-debtor does not pay. 
The question depends on the application of the provi¬ 
sions of S. 145, C. P. Code to Art. 182. If the effect 
of S. 145, C. P. Code is to make the decree equivalent 
to a decree passed jointly against the surety and the 
judgment-debtor, then the case is covered by explana¬ 
tion (1) to Art. 182, if not cl. 5 of Art. 182 applies. 

(Piggott and Sulaiman, JJ .) BaDRUDDIN 

MOHAMMAD Hafiz. 77 I. C. 129=20 A. L. J. 726 = 

44 All. 743 = A. I. R. 1922 All. 481. 

—S. 145—Miscellaneous. 

-Suit against a supratdar on ground of damages 

due to his misappropriating the property is barred. 
(Dalai, A) PEAREY LALz/. SlTA RAM. 

113 I. C. 751 = 1929 A. L. J. 80 = 

A I. R. 1929 All. 266. 

- Carr, J. —A proceeding for the grant of Letters 

of Administration may take the form of a suit, but it is 
not in fact a suit, nor is it a proceeding consequent on a 
suit. (Carr and C uni iffe . JJ. On difference Das , /.) KO- 
MauNG Gya v. Daw Tok. 6 Rang. 474 = 

112 I. C. 427 = A. I. R. 1928 Rang. 249. 

—S. 146—Assignee decree holder. 

Section does not apply. 


O. 21, R. 16 lays down definitely that when a person 
other than the decree-holder wishes to execute a decree, 
that person must prove an assignment in writing or by¬ 
operation of the law, and must adopt the procedure laid 
down in O. 21, R. 16. S. 146 does not apply as O. 21,. 
R. 16 is the saving provision. (Stuart, /.) SHIB 
Charan Das v. Ram Chander. 66 I. C. 878 = 

A. I. R. 1922 All. 98. 

—S. 146—Assignee from heir. 

- Heir not brought on record in the place of the 

deceased plaintiff —6*. 146 does not apply to the heirs- 
assignee. 

The words ‘assignment’ and ‘creation* indicate that it 
is the person suing that assigns and creates the interest 
which enables the assignee to continue the suit. 39 Mad. 
488 and A.I.R. 1922 P.C. 304, Foil. R. 10 only applies 
to cases not covered by R. 3. An assignee from the heir 
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C. P. CODE, (1908), S. 146—Assignee from heir. 

of a deceased plaintiff, who (the heir) was not himself 
brought on the record cannot apply under O. 22, K. 10. 

S. 146 cannot apply to such a case as the deceased heir 
himself could not apply under O. 22, R. 10, but could only 
apply under R. 3. A.I.R. 1922 Mad. -102, Dist. ( Wallace, 
/.) Chunaughat Kalliam Kutti amma v. Kal- 
lingal Tarvad Karunawan. 87 I. C. 402= 

A. I. R. 1925 Mad. 1166. 

—S. 146—Auction purchaser of under-proprietary 
tenure. 

- Decree for rent against original under-proprie¬ 
tor alone can be executed against his auction purchaser 
by virtue of S. 146, C. P. Code, and S. 154, Oudh Rent 
Act. 

The combined effect of S. 154, Oudh Rent Act and 
S. 146, C. P. Code, is to render an auction-purchaser of 
an under-proprietary tenure in execution of a mortgage 
decree liable to satisfy a decree for arrears of rent ob¬ 
tained against the original under-proprietor. Because 
the provisions of S. 154, Rent Act, not only make the 
transferee purchaser liable for the rent subsequently ac¬ 
cruing but they make him so liable in consequence of 
the act of omission to pay the rent on the part of the 
original under-proprietor. That being so, he must be 
held to be a person claiming under his transferrer, and, 
as such, the decree against the original under-proprietor 
can be rightly executed against him under S. 146, C.P. 
Code, although he is not a judgment-debtor on the re¬ 
cord of that decree. 9 O. C. 185, not Appr. ( Wazir 
Hasan and Raza, //.) BlSHESHAR DAYAL v. BaJ- 

rang Bahadur Singh. 117 I. c. 452 = 

6 O. W. N. 469 = A. I. R. 1929 Oudh 353. 

—S. 146—Ex-parte decree. 

-Legal representative not actually brought on re¬ 
cord can apply under O. 9, R. 13 for setting aside an 
ex parte decree. (Dalai, J. C.) MT. DEO Kl v. JUGAL 
KlSHORE. 85 I. C. 529 = 27 O. C. 299 = 

A. I. R. 1925 Oudh 370. 

-Heirs of a defendant against whom an ex parte 

decree is passed before his death have a right to apply 
to set aside the ex parte decree. 21 All. 274, Doubted. | 
(Walsh and Ryves, //.) MT. BANOO v. HaRDWari 
LaL. 83 I. C. 601 = A. I. R. 1923 All. 30. 

*— S. 146—Interpretation. 

-S. 146 should have a beneficial interpretation and 

be read as supplementing the rules. ( Wallis , C. /., 
Spencer and Kumaraswami Sastri, JJ.) MUTHIAH 

Chettiar v. Govindadoss Krishnadoss. 

69 I. C. 337-=44 Mad. 919 = 14 M. L. W. 287= 
1921 M. W. N. 649 = A. I. R. 1921 Mad. 599 = 

41 M. L. J. 316 (F. B.). 

—S. 146—Part transfer are legal. 

-The terms of S. 146 are wide enough to enable 

the Court to recognise part transfers of a decree. ( Wallis , 

C. J., Spencer a?id Kumaraswami Sastri , JJ.) 

Muthiah Chettiar v. Govindadoss Krishna¬ 
doss. 69 I. C. 337 = 44 Mad. 919 = 

14 M. L. W. 287 = 1921 M. W. N. 649 = 

A. I. R. 1921 Mad. 599 = 41 M. L. J. 316 (F. B.). 

—S. 146—Puisne Mortgagee. 

-Puisne mortgagee not a party to a suit on a 

charge cannot apply for setting aside ex parte decree 
either under S. 146 or O. 9, R. 13. 41 Mad. 510, Dist. 
(Cuming and Chakravarti , //.) SUSIL CHANDRA 

Guha v. Gouri Sundari Devi. 921. C. 946 = 

A. I. R. 1926 Cal. 1015. 

—S. 146—Purchaser pendente lite. 

— —;—Per Seshagiri Aiyar, J. —A purchaser pendente 
lite is affected by the proceedings commenced against 
the party on record and such proceedings can be conti¬ 
nued against the purchaser. (Oldfield and Seshagiri 
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C. P. CODE, (1908), S. 146—Transfer pending suiL 

At 'y ar * //•) V IS WA NATH A SASTRI v. SlTALAKSHMI 

Ammal. 61 I. c. 979 = 13 M. L. W. 37 = 

1921 M. W. N. 181 = A. I. R. 1921 Mad. 126. 

—S. 146—Representatives—Who are. 

-4 he voids claiming under ” in S. 146 include a 
ca^e where the interest of a person has been assigned to 
or devolved upon another under O. 22, R. 10. (Old¬ 
field and D eve doss, JJ.) SeSHaDRI REDDl z/. 

\ enkata Reddy. 76 i. c. 809 = 

19 M. L. W. 660 = A. I. R. 1924 Mad. 709. 
—S. 146—Scope of. 

—- Representative can continue. 

On the death of the decree-holder, his legal represen¬ 
tatives can continue an execution petition filed by him 
when he was alive. No fresh execution petition by them 
is necessary. (Percival, J. C. and Bailee , A.J.C..) 
SHOWKOMAL V. NlCHUMAL. 24 S. L. R. 195 = 

123 I. C. 303. 

- Representative cannot continue. 

S. 146 refers only to taking proceedings or making an 
application and not to continuing a proceeding or an ap¬ 
plication already started. ( Wallace , J.) DoraISWaMI 
Ayyar v. Balasundaram AYYAR. 

38 M. L. T. 275 = 102 I. C. 243 = 
A. I. R. 1927 Mad. 507 = 52 M. L. J. 477. 

- Representative cannot continue. 

On the death of a decree-holder who is in course of 
executing his decree, his legal representative cannot be 
substituted in the execution petition to continue it. 
(Coutts-Trotter, C. J. and Curgenven, J.) PALANIAPPA 

Chettiar v. Valliam.mai Achi. 99 I. C. 627 = 
1926 M. W. N. 981 = 50 Mad. 1 = 25 M. L. W. 354 = 

A. I. R. 1927 Mad. 184 = 51 M. L. J. 745. 

—- Representatives can both institute and continue. 

The proper interpretation of S. 146 is that a person 
who is entitled to make an application or file an appeal 
which could have been made or filed by another under 
whom he claims but which has not been made or filed 
is also entitled to continue the application or appeal 
which has been made or filed by such person when that 
application or appeal is not properly prosecuted or when 
such person dies before the application or appeal is dis¬ 
posed of. (Dez'adoss and Waller, JJ.) RADHA 

Krishna Ayyar v. Srinivasa Aiyar. 

23 M. L. W. 379 = 
1926 M. W. N. 287 = 93 I. C. 831 = 

A. I. R. 1926 Mad. 573 = 51 M. L. J. 10. 

--Private purchaser can’t continue appeal with¬ 
drawn by judgment debtor against order under O. 21, 

R. 89. (44 Mad. 554 (F. B.) and 41 Mad. 510, Expl.) 
(Phillips, J.) VENKATF.SA AlYAR v. VENKATARAMA 
Aiyar. 841. C. 665 = 1924 M. W. N. 62 = 

A. I. R. 1924 Mad. 470. 

—S. 146—Surviving Co parceners. 

- Execution by one of them alone to the Collector is 

not bad. 

The presentation of a Darkhast for execution by one 
of the surviving co-parceners of the deceased decree- 
holder cannot be said to be invalid so as to render the 
proceedings before the Collector invalid and so as to 
prevent the deduction of the time mentioned in sub para. 

(3) of para. 11 of the 3rd Sch. of the Code. (Shah and 
Fawcett , JJ.) MADHAV PRABHAKAR v. BaLOJI 

Govind. 51 Bom. 143 = 29 Bom. L. R. 75 = 

100 I. C. 619 = A. I. R. 1927 Bom. 123. 

—S. 146—Transfer pending suit. 

-Transfer by plaintiff pending suit—Transferee 

cannot execute decree in that suit unless he has got sub¬ 
stituted in the suit for the plaintiff. S. 146 is subject 
to any special provision there may be and R. 16 of O. 21 
is clearly a provision to which S. 146 will be subject 
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C. P. CODE, (1908), S. 146 —Transferee of prelimi¬ 
nary decree. _ 

(Adam: and Buck, nil. JJ.) THAKURI COPE 

MOKHTAK AHMAD. _ „ „ ~ jX? 

1922 P. H. C. C. 256 = 3 Pat. L. T. 625 = 

A. I. R. 1922 Pat. 563. 

_g. 146 —Transferee of preliminary decree. 

_W here the preliminary decree in a partition suit 

is transferred, the assignee of the decree is not a person 
claiming under the decree-holder within S. 146. {Phil- 
/■^ a nrf Aladhavan Nair, //.) RAMANADHAN v. 

RAMACHANDRA. 24 M-L-W. 392. = 97 I.C. 754 = 
K A.I.R. 1926 Mad. 1129. 

—S 148 —Appeal. 

An order made under S. 148 is not a decree and 


is not appealable as an order under S. 104. {Scott- 

s„nth /.) Labh Singh v. Gan pat. 71 I.C. 35- 

J A.I.R. 1923 Lah. 162. 


_S. 148 —Alteration of decree. 

- Section does not apply. 

Per Chcvis /.—A decree can be altered by review, on 

appeal or on revision, but neither S. 148 nor S. 151 can 
be utilized for the purpose of altering a decree. 35 All 
roo Foil (Chevis, Broadway and IVilber force, J J.) 

HlMMUN FAUJA. 7 19 2 21 Lah^^B."). 

—S 148 —Application for extension of time for 

applying for discharge. 

_ -Time for applying for discharge can be extended. 

The extension for good reasons of the period fixed by 
the adjudication order for an application for discharge is 
contemplated by S. 27 (2) of the Act. It is not a fatal 
defect that the application for extension is made after 
expiry of the fixed date. S. 148 of the C. P. Code 
establishes this principle and there is nothing repugnant 
to it in the provisions of the Insolvency Act. (Le 
Rossi gnol , J.) LAKHI v. MOLAR. 

86 I.C. 115 = 26 P.L.R. 126 = A.I.R. 1925 Lah. 416. 

—S. 148—Costs. 

-• Time for payment of costs — When cannot be ex¬ 


tended. 

Where the appellant failed to pay the costs on pay¬ 
ment of which only appeal was to be accepted, the Court 
has no power to extend the time limited in the order for 
payment of the money either under S. 148 or 115. 
(Das J) Sheikh Hamidur Rahman r. Shaha- 
NAND I)AS. 80 I.C. 575 = A.I.R. 1925Pat. 153. 

—S. 148 —Decree fixing time. 

_Where a definite time is fixed by the decree for 

making a deposit of money, the Court has no power to 
extend it subsequently. ( Daniels , J.C.) DORl LAL v. 

MX. JAMAGA. 72 I.C. 879 = A.I R. 1923 Oudh 16. 
—S. 148—Deficit Court-fee. 

- Extension of time cannot be granted. 

After the Court has ordered a return of plaint for 
presentation to proper Court on payment of additional 
Court fee. it cannot review its order and extend time 
previously fixed for payment of Court-fee. (Odgers, J.) 

ramachandrayya v. Venkataratnam. 

22 M.L.W. 582 = 1925 M.W.N. 804 = 92 I.C. 800 - 

A.I.R. 1926 Mad. 133. 

- Accepting deficit Court-fee after time fixed is 

equal to extending time. 

When a Court accepts deficit Court-fee after the time 
fixed for its payment and the plaint is registered, it may 
be inferred that the Court condones the delay, and 
grants extension, as it has discretion to do under S. 148 or 
S. 149 for, if it wanted, the Court might have rejected 
the plaint under O. 7, R. 11. ( Dawson Miller , C.J. and 
Mullick, J.) RAGHUNANDAN SAHAY v. RAM SUN- 
DAR PROSAD. 85 I.C. 172 = 4 Pat. 190 = 

3 Pat.L.R. (Civ.) 22=6 P.L.T. 4 = 
1924 P.H.C.C. 355 = A.I.R. 1925 Pat. 299. 


C. P. CODE, (1908), S. 148 —Depositing amount. 

- Time can be extended for sufficient cause. 

Appellant was ordered by the Court to deposit court- 
fee payable on his memo of appeal within a month. The 
order further provided that if the Court-fee was not 
paid within a month, the appeal would stand dismissed. 
The month expired during the vacation and on the re¬ 
opening day the appellant could not procure the stamp 
paper because the stamp vendor had none. He how¬ 
ever got it the next day and the same day filed it in 
Court. 

Held, that there having been no negligence or laches 
on the part of the appellant there was sufficient cause for 
re instating the appeal and for extending the date fixed 
for payment of the court-fee up to the date when the 
stamp was tendered in Court. ( Dawson Miller, C.J. and 

Bucknill, J.) Amir Mandal v. Mohan Chandra 
Mandal. 80 I.C. 1030 = 3 Pat. 337 = 6 P.L.T. 151 = 

A.I.R. 1924 Pat. 663. 

- No jurisdiction to extend time. 

Court has no inherent power to amend its own decree 
so as to extend time fixed by itself to make up the defi¬ 
cit Court fee. Where it does so amend, it exercises 
jurisdiction not vested in it by law, and the High Court 
will interfere in revision. (C. C. Ghose and Panton, JJ.) 

(Nawab) Khajeh Habibulla v. Gola asmotar 
Khatum. 74 I.C. 575 = 27 C.W.N. 720 = 

37 C.L.J. 395 = A.I.R. 1923 Cal. 612. 

- Decree conditional on payment of extra Court-fee 

—Time cannot be extended except by review. 

When the Court had made a decree in plaintiff’s 
favour conditional on his paying an extra Court-fee 
within a specific period and had decreed that if this 
extra Court-fee was not paid, the suit was to stand dis¬ 
missed. 

Held , that once the term of deposit has been embo¬ 
died in the decree the Court itself, even if it desired, 
had no jurisdiction to alter its own direction save on an 
application for review of judgment. 40 A 579. Rel. on. 
(Scott-Smith, J.) D1WAN CHAND v. RaM LABBAYA. 

73 I.C. 922 = A.I.R 1923 Lah. 372. 
- Courts can extend time for payment of deficit 


Court-fee. 

Courts have power under Ss. 148 and 149 to extend 
time for filing deficit Court-fee after setting aside in 
review an order rejecting the plaint insufficiently stamp¬ 
ed and if the plaint originally filed is within the time 
the suit does not become time-barred. (Newbould, J.) 

Surendra Prasad Lahiri Chowdhury v. Afta- 
budin Ahmed. 70 I.C. 43 = 26 C.W N. 391 = 

A.I.R. 1922 Cal. 234. 

—S. 148—Depositing amount. 

- Deposit under consent decree was made beyond 

time fixed in the decree—Deposit cannot be given re¬ 
trospective effect. 

Court first passed an incomplete decree by consent of 
parties that in case defendant deposited certain amount 
within certain time the suit shall stand dismissed, or 
else if no deposit was made within that time the suit 
shall stand decreed. Defendant deposited the amount 
but after the period fixed was over and the Court 
declared that the deposit should have retrospective effect 
and the suit consequently was dismissed. 

Held, that the order of the Court, not being in satis¬ 
faction or discharge of a decree, was not appealable. 

Held further, that the Court had no power to extend 
the period of time fixed for making the deposit because, 
although, where in the progress of the suit something 
has to be done, Court granting time can extend it under 
S. 148, still where the decree finally settles the rights of 
the parties, the Court cannot extend time so as to inter¬ 
fere with the rights of the parties 40 All. 579 and 42 
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money. 

All. 639, Appr. (Muktrji and Niamatullah , JJ.) 
Shiam Lalv. Moti Ram. 118 i.c. 591 = 

1929 A.L.J. 968 = A.I.R. 1929 All. 666. 
—S. 148—Depositing decree money. 

■- When time can be extended. 

Time is of the essence of the agreement when, in the 
course of proceedings by the judgment-debtor to set aside 
an execution sale, a compromise is made between the 
decree-holder and judgment-debtor that on payment of 
the judgment-debt within a prescribed period, the sale 
shall stand cancelled, while upon failure to make such 
payment the sale shall stand confirmed. In such a case 
the Court has no power to extend the time fixed for pay¬ 
ment. 33 C.L.J. 244, Foil. (Adami and Kulwant Sahay , 
//.) HANSRAJ SANGECHI V. JOGESHAR PRASAD. 

88 I.C. 1020 = 6 P.L.T. 511 = 1926 P.H.C.C. 40 = 

A.I.R. 1925 Pat. 691. 

- When time can be extended. 

Where under a compromise decree time is fixed for 
payment of the decretal amount, the Court can extend 
the time for payment if in its discretion it thinks that 
time is not of the essence of the contract, and such an 
order extending the time is not subject to revision. 
(Mullick and Bucknill, //.) MT. NAND RANI KUER 

v. DurGa Dass Narain. 8210.505 = 2 Pat. 906 = 

1924 P.H.C.C. 122 = 5 Pat. L.T. 401 = 

AJ.R. 1924 Pat. 387. 

- For specific performance—Time cannot be exten¬ 
ded. 

Where in a suit for specific performance, a decree is 
granted to the plaintiff and the plaintiff asked to depo¬ 
sit the money consideration for the sale before a fixed 
date, the Judge has no jurisdiction to extend the time 
under S. 148. 2 P.L.W. 400, Dist.; 35 All. 582, Ref.; 14 
All. 529 and 18 All. 223. Doubted. (Wort, J.) AMAN- 
at-ullah Mian v. Raghunath Prasad. 

A.I.R. 1930 Pat. 279. 
—S. 148—Depositing money to set aside Ex parte 
decree. 

- Time can be extended. 

S. 148 applies to proceedings antecedent to the pass¬ 
ing of a decree. Where the Appellate Court passed an 
order, for restoration of a suit which was dismissed for 
default by the Trial Court, on the plaintiffs paying a 
sum of money within a time fixed by it and where the 
Trial Court refused to accept the sum a day later on the 
ground that the money was paid after the time fixed for 
payment. 

Held, that the Court has jurisdiction under S. 148 to 
extend time for payment in such cases. (Case Law 
Discussed). (Kinkheae, A.J.C.) BULAKHICHAND v. 
Ameer Alli. 87 I.C. 12 = 21 N.L.R. lll = 

A.I.R. 1926 Nag. 44. 

—S. 148—Ex parte decree. 

-—Order setting aside ex parte decree on condition 

of paying damages by certain time—Court can extend 
time. (36 All. 77, Foil.) (Campbell, J.) Firm GOBIND 
Sahai RUP Lal v. Gurdas Mal. 73 I.C. 648 = 

A.I.R. 1924 Lah. 222. 

—S. 148—Final decree. 

-Neither S. 148 nor S. l5l authorizes a Court to 

meddle with its final decrees. (Jackson, J.) KrISHNa- 

macharulu v. Venkata Subbiah. 

24M.L.W. 443 = 1926 M.W.N. 713 = 97 I.C. 795 = 

AJ.R. 1926 Mad. 1059. 

- Time fixed for decree which has become final can- 

?iot be extended. 

A Court has no jurisdiction to extend time fixed by a 
decree where the effect of such an extension will be to 
alter the terms of the decree which has become final 
between the parties. (Wazir Hasan , A.J.C.) Tribhu- 
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dismissal if conditions are not fulfilled. 

wan Dat Singh v. Suraj Bali. 11 O.L.J. 119 = 

78 I. C. 387 = A.I.R. 1924 Oudh 330. 

Does not apply after final decree is passed. 

The general provisions of S. 148 relate only to pro¬ 
ceedings antecedent to the passing of a decree. Any 
order passed for extension of time after a final decree is 
passed must be deemed to have been passed under the 
authority given to the Execution Court under S. 47 of 
the Court and is therefore appealable, (Dalai, A.J.C.) 

Ganga Ratan Chandika Prasad. 74 I.C. 573 = 

A.I.R. 1924 Oudh 179. 

When time should be extended. 

W here after an ex parte preliminary decree for fore¬ 
closure was passed and the mortgagor in pursuance 
thereof attempted to raise money to pay off the sum but 

mortgagee applied for final decree immediately he was 
so entitled. 

Held, that extension should be granted to mortgagor 
to make the payment. (Hallifax and Kotval, A.J.Cs.) 

Aman Singh v. Pandit Kunj Bihari Lal. 

86 I.C. 397 = 8 N.L.J 6 = A.I.R. 1925 Nag. 258. 

- Consent decree — Time for payment can be 

extended % 

Where a decree was passed in terms of a compromise 
by which defendant were to pay plaintiff Rs. 3300 within 
a certain time and in default, the mortgaged property 
was to be foreclosed, held, whether the decree is a 
foreclosure decree or is treated as a contract, the Court 
can extend the time for making payment. ( Kotval , 
A.J.C.) Kisan Lal v. Abdulla. 

71 I.C. 421 = A.I.R. 1923 Nag. 88. 
—S. 148—Fresh notice to respondent. 

- Time can be extended. 

Notice to respondent returned unserved—Appli¬ 
cation for issue of fresh notice not made within time_ 

Time may be extended excusing delay under S. 148. 
(Fawcett and Madgavkar, JJ.) BABANNA SaNGAPPa 

V. Parava Ningbasappa. 100 I.C. 147 = 

28 Bom. L. R. 1446 = 50 Bom. 815 = 

A. I. R. 1927 Bom. 68. 

—S. 148—Insolvency. 

- Time for applying for discharge cannot be 

extended. 

Extension of time under S. 148, C. P. Code cannot 
be granted in cases where the insolvent fails to apply 
for discharge within the time fixed by Court, since the 
provisions of S. 43 (1) are mandatory and the powers 
given by S. 5 are to that extent limited. A.I.R. 1926 
Mad. 942, Foil, and 17 Cal. 512, Dist. (But see A.I.R. 
1928 Pat. 338 (F.B.); A.I.R. 1930 Mad. 389(F.B.) and 
A.I.R. 1927 All. 418.) (Otter and Baguley, JJ.) BlND- 
raban Dinanath v. Official Recfiver. 

8 Rang. 187 = AJ.R. 1930 Rang. 166. 

- Period is fixed by code—Extension cannot be 

granted. 

In an order under S. 55 (4), there is no question of 
the period being fixed or granted by the Court, for, 
the period is fixed by the Code itself and consequently 
S. 148 is not applicable, and the Court has no power to 
extend the period of one month allowed under S. 55 (4). 
(1916) M. W. N. 179 Fo 1, and 10 Cal. 55 (P.C.), Dist. 
(Phillips, j.) narasimha Aiyar v. Rangachari. 

1926 M. W. N. 390 = 95 I. C. 444 = 
A. I. R. 1926 Mad. 689 = 50 M. L. J. 477. 

—S. 148—Order providing for dismissal if condi¬ 
tions are not fulfilled. 

- Condition not fulfilled—No further order is 

necessary to effect dismissal. 

Where an order is passed allowing an application 
upon certain terms and providing that if within the time 
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C. P. CODE, (1908), S. 148—Order providing for 
dismissal if conditions are not fulfilled. 

allowed those terms are not complied with, the appli¬ 
cation shall automatically, and without further interposi¬ 
tion by the Court, stand dismissed, no further order of 
Court is necessary to effect dismissal of the application. 

Curgcnven. J. —The test to determine, in cases of this 
nature, whether power still exists to extend time is 
whether the proceeding in which time was originally grant¬ 
ed is '•till pending or has been disposed of. ( Odgers 
an d Curgcnven. JJ.) BALAKR 1 SHNA AYYAR v. 

P \rv athammal. 26 M. L. W. 333 — 

39 M. L. T. 146 = 1927 M. W. N. 809 = 
105 I. C. 124 = A. I. R. 1928 Mad. 154 = 

53 M. L. J. 494. 


—S. 148—Pre-emption. 

_-S 148 does not apply to decrees in pre-emption 

suits {Broadway. J.) KHAN MUHAMMAD v. AHMAN. 

73 I. C. 891 = A.I. R. 1924 Lah. 359. 


Tiff jo cannot be extended . 


S. 148 does not entitle the Court to extend the 
time fixed by the decree for payment of the purchase 
money in pre-emption cases. 99 P.R. 1912, Foil. {Scott- 

Smith . /.) Labh Singh v. Ganpat. 

71 I. C. 35 = A. I. R. 1923 Lah. 162. 

-Time fixed by pre-emption decree for payment 

cannot be extended by executing Court. S. 148 does not 
empower an executing Court to extend the time fixed 
for payment of the decretal amount. It empowers the 
Court to extend time only when a period is fixed for the 
doing of any act prescribed or allowed by the Code itself. 
It does not apply to a case where time is fixed by a 
decree. And the time fixed by a decree cannot be 
extended under section 151 as that section is not meant 
to empower the executing Court to alter the decree or in 
any way effect its finality. ( Pridcaux , A. J.C .) 
Ambadas v. Laxman. 711. C. 401 = 


19 N. L. R. 8 = A. I. R. 1923 Nag. 210. 

- Time cantiot be extended. 

If no payment of the purchase money has been made 
within the time fixed by a pre-emption decree, it is not 
competent to the court to extend the time either under 

S. 148 or S. 151, C.P. Code. 60 P. R. 1913; 35 All. 582, 

Foil. {Wilber force. J.) NATHU KHAN zc GULAB 
Khan. 64 I. C. 242 (Lah.). 


—S. 148—Pre emption decree. 

- Court not bound to extend time. 

A person obtained a decree for pre-emption under 
which he had to pay a certain sum within a certain pres¬ 
cribed period, otherwise the suit was to be dismissed. 
He appealed against this decision but was unsuccessful. 
The appellate Court was not asked to grant an extension 
of time. He tried to deposit the money after the period 
had expired but the money was not accepted by the Court. 

Held , that the Court was not bound to extend time 
under S. 148 which relates only to proceedings antece¬ 
dent to the passing of the final decree; 17 O. C. 377, 
Foil. ( Shrivastava , /.) RAJ BAHADUR V. MT. 

Bishunatha. 5 O. W.N. 890 = 1141. C.500 = 

A. I. R. 1928 Oudh 492. 


-- Appellate court can extefid time by varying the 

decree under O. 41, R. 32. 

The jurisdiction with which a Court is invested by the 
provisions of S.148 in the matter of enlargement of time 
is restricted to cases where time for doing an act is fixed 
by the Court, otherwise than by its decree in a suit. But 
once an appeal is preferred from a decree, the appellate 
Court becomes seised of the entire proceedings and be¬ 
comes vested with the jurisdiction of confirming, varying 
or reversing the decree from which the appeal is prefer¬ 
red, and it follows that the appellate Court has juris¬ 
diction to extend the time though not under S. 148 but 


C. P. CODE (1908), S. 149 —Absence of doubt. 

under the provisions of R. 32, O. 41, by varying the 
decree of the Court of first instance in that behalf. 
Where the Court of first instance passed a decree in 
favour of the plaintiff in a suit for pre-emption, condi¬ 
tional on payment into Court of a certain sum directing 
further that in default of such payment the suit would 
stand dismissed with costs and the plaintiff preferred an 
appeal before the expiry of the period fixed for the 
deposit of the sale consideration. 

Held, that the appellate Court can extend time for 
deposit under O. 41, R. 32, 7 O. C. 359 and 11 O. C. 

144, Rel. on. ( Stuart , C. J. and Wazir Hasan , /.) 
MASLAHUDDIN v. RAM KlSHEN. 2 Luck 425- 

1011. C. 258 = 4 O. W. N. 252 = 

A. I. R. 1928 Oudh 32. 

—S. 148—Revision lies. 

-An application for revision against an order dis¬ 
missing the application under S. 148 for extension of 
time fixed for payment under the terms of a decree is 
tenable. 1 O. L. J. 191 Dist. (Wazir Hasan. A. J. C .) 
Tribhuwan Dat Singh v. Suraj Bali. 

11 O. L. J. 119 = 78 I. C. 387 = 

A. I. R. 1924 Oudh 330. 

—S. 148—Scope of—Applicability. 

- Consent decree—Time fixed for performing ob¬ 
ligations on either side—No alternative clause that 
failure to perform within the time fixed will entail for¬ 
feiture—Time can be extended. 

The decrees contain no alternative directions that if 
by the particular date, dates mentioned therein any party 
failed to carry out his part of the obligations imposed on 
him by the decrees and the other party would be precluded 
from enforcing them against the party in default. Both 
the decree-holders and the judgment-debtors are guilty 
of failure to perform their respective obligations. This 
cannot disentitle one party from compelling the other to 
perform his obligations in execution. A.I. R. 1923 Nag. 
210; A.I.R. 1926 Nag. 286, Dist. ( Subhedar , A. J . C ) 
RAMAKRISHNA v. Laximinarain. 

116 I. C. 651 = 25 N. L. R. 110 = 

A. I. R. 1929 Nag. 164. 

-S. 148 only applies to cases of Acts done by a 

party under the provisions of the Code itself. ( Das % J.) 

Sheikh Hamidur Rahman v. Shahanand Das. 

80 I. C. 675 = A. I. R. 1925 Pat. 153. 

-Court can extend time fixed by the Court for 

doing any act. ( Walsh , A. C. J. and Ryves , /.) PANDIT 
Bal Gobind v. Sheo Kumar. 821. C. 184= 

22 A. L. J. 791 = 5 L. R. A. Civ. 545 = 46 All. 864 = 

A. I. R. 1924 All. 818. 

—S. 148—Use of discretion. 

- When appellate Court can question. 

Questions like the exercise of discretion under S. 148 
or 149, C.P. Code, should be left to the discretion of the 
Trial Court and in the absence of a very strong case, the 
Appellate Court must not interfere with the trial Court’s 
discretion. ( Dawson Miller. C . J. and Mulltck. J.) 

R aghunandhn Sahay v. Ram Sunder Prasad. 

85 I. C. 172 = 1924 P. H. C. C. 355 = 

6 P. L. T. 4 = 3 Pat. L. R. Civ. 22= 4 Pat. 190 = 

A. I. R. 1925 Pat. 299. 

—S. 149-Absence of doubt. 

-The Court may not exercise its discretion in 

favour of an appellant when the question of the amount 
of court-fee is not in doubt or when no honest attempt 
appears to have been made to comply with the law. 3 
P. L. J. 74, Foil. {Mac p her son and Dhirole , //.) 

Deo nandan misrat. Ganga Prasad. 

8 Pat. 906 = 10 P. L. T. 622 = 120 I. C. SIS = 

A. I. R. 1929 Pat. 7S1. 
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0. P. CODE, (1908), 

—S. 149—Acceptance after time fixed—Remedy. 

--Where under S. 149 Court has accepted deficient 

Court fees after the time fixed for its payment, although 
without specifically excusing the delay, review lies on 
proper and legal grounds. ( Wallace , /.) BaSavawa v. 
VENKATAPAYYA. 1926 M. W. N. 341 = 

A. I. R .1926 Mad. 676-95 I. C. 439 = 

51 M. L. J. 90. 

—S. 149—Additional Court-fee—Revision. 

Revision will lie against an order demanding 
additional Court-fees. See also C. P. Code, S. 115. 
(Hal li fax, A . /. C .) HARIHAR RaO v. SAL.A BaI. 

103 I. C. 268-10 N.L.J. 106 = 

A. I. R. 1927 Nag. 256. 
—S. 149—Appeal—Interference. 

Questions like the exercise of discretion under S. 149, 
C.P. Code, should be left to the discretion of the Trial 
Court and in the absence of a very strong case. Appel¬ 
late Court must not interfere with the trial Court’s discre¬ 
tion. (Da7Vson Miller, C.J. and Mullick , /.) RaGHU- 
NANDAN SAHAY v. RAM SUNDAR PRASAD. 

85 I. C. 172 = 1924 P. H C. C. 355 = 6 P. L. T. 4 = 

3 Pat. L. R. (Civ.) 22 = 4 Pat. 190 = 

A. I. R. 1925 Pat. 299. 

-When the appellate Court had not exercised its 

discretion as regards granting time to make up the defi¬ 
ciency in Court-fees and rejected the memorandum of 
appeal, High Court set aside the order of rejection in 
appeal. (Rafique and Lindsay , //.) Jai SlNGH GlR v. 
Sita RAM Singh. 74 I. C. 757 = 21 A. L. J. 333 = 

4 L.R.A. Civ. 188 = A.I.R. 1923 All. 349. 
—S. 149—Applicability. 

-Where no suit is instituted but only an appli¬ 
cation under O. 33 for leave to sue as a pauper is made, 
S. 149 has no application to validate subsequent payment 
of court-fees. 38 Bom. 41, Ref. ( Findlay , J. C .) 
JAGANNATHPURI v. NATHOO. 12 N. L. J 69 = 

118 I. C. 687 = A. I. R. 1929 Nag. 268. 

—S. 149—Change of practice. 

-A preliminary objection was raised that the appeal 

was not properly instituted as the memorandum of ap¬ 
peal bore originally a court-fee stamp of Rs. 10 and the 
ad valorem court-fee required by law was not made up 
till long after the exDiry of the period of limitation. The 
explanation offered was that the appeal was filed on a 
court-fee stamp of Rs. 10 according to old practice and 
that the ad valorem court-fee was paid later. 

Held , that in view of the explanation necessary exten¬ 
sion of time be allowed and that the appeal was within 
time. (Fforde and Bhide , //.) SECRETARY OF STATE 

v. Mt. Vidya Voli. A. I. R. 1929 Lah. 748. 

—S. 149—Conflict with Schedule. 

-S. 149 is one of the general provisions of the 

Code not liable to annulment or alteration by any procee¬ 
dings under Part X, and if there is any conflict between 
such a general provision and a rule under the first sche¬ 
dule, the general provision must prevail. ( Wallace, J.) 
BASAVAYYA V. VENKATAPAYYA. 

1926 M. W. N. 341 = 95 I. C. 439 = 
A. I. R. 1926 Mad. 676 = 51 M.L.J. 90. 
—S. 149—Controversy as to court-fee. 

-Where the matter regarding the court-fee paya¬ 
ble is a controversial one, and the appellant satisfies 
the Court that he had a reasonable cause for not paying 
the requisite court-fee stamp when the appeal was filed, 
the case is a fit one for extending time to make good the 
deficiency in the court-fee. ( Jai Lai, J.) GUL 

Muhammad v. Sabz ali Khan. 1131. C. 270 = 

A. I. R. 1930 Lah. 24. 

—S. 149—Day’s delay. 

-Refusal to take the deficit Court-fee for delay by 


C.P. CODE (1908), S. 149—Error of Court. 

one day was held to be an abuse of the powers of the 
Court. (G oka ran Nath Misra and IVazir Hasan, J J.) 

Kamakhya Dat Ram v. Shyam Lal. 

1 L. C. 574 = 104 I.C. 527 = A.I.R. 1927 Oudh 507. 
—S. 149—Deliberate deficiency. 

“Where the insufficiency of Court-fee was brought 
to the notice of appellant’s pleader, while filing the 
appeal but he delibetately refused to pay, no extension 
could be allowed. 1 Lah. 234, Foil. (Broadway and 
Marti neau, JJ.) Ml). MAJID ULLAH Khan v. MD. 
Hamid Ullah Khan. 69 1. C. 196 = 

A. I. R. 1924 Lah. 325. 

-'Where there is no dona fide mistake about the 

Court-fee and the omission to pay the full amount is 
deliberate, time should not be allowed to make up the 
deficiency. (Campbell, J.) RAMJI Lal v. SH1BBA. 

75 I. C. 667 = A. I. R. 1923 Lah. 309. 

—S. 149—Discretion—Revision. 

-Under S. 149 the Court has discretion to grant 

time for payment of deficient Court-fee and the pro¬ 
priety of the exercise of that discretion cannot be 
challenged in revision. See also C. P. Code, S. 115. 

( Wadegaonkar , A. J. C.) MAHOMED GaLIF v. ABDUL 
Rahim. 891. C. 419 = A. I. R. 1926 Nag. 156. 

—S. 149—Discretion—Rule as to. 

-To avail of the terms of S. 149, the permission 

to deposit deficit Court-fee must be given after consi¬ 
dering the circumstances and reasons for not filing the 
entire Court-fee in the first instance. ( Jwala Prasad, 

J.) Forzand ali v. Abdul Hamid. 

601. C. 493 (Pat.). 

—S. 149—Discretion—Scope of. 

-Discretion under S. 149 extends to the whole or 

any part of any fee prescribed and can be exercised at 
any stage in the case. ( Lord Shaw.) FaIZULLaH 
Khan v. Mauladad Khan. 117 I. C. 493 = 

31 Bom. L. R. 841 = 33 C. W. N. 781 = 
56 I. A. 232 = 50 C. L. J. 39 = 
30 M. L. W. 104=10 Lah. 737 = 
1929 M. W. N. 818 = 31 P. L. R. 7 = 
A. I. R. 1929 P. C. 147 = 57 M. L. J. 281 (Pat.). 

—S. 149—Dispute as to deficiency. 

-Where an insufficiently stamped appeal is filed in 

time and on the deficiency being pointed out to the 
appellant by the office, he disputes the order and does 
not make up the deficiency till long after the appeal is 
barred by time, he is not entitled to the benefit of 
S. 149 of the C. P. Code. ( Scolt-Smith, J.) WAD- 
hana Singh v. Sunder Singh. 

59 I. C. 667 = 26 P. L. R. 1921 = 
A. I. R. 1921 Lah. 371. 
—S. 149—Effect of order under. 

- Relates back to date of plaint . 

Where a Court dismisses a suit and at the same 
time orders plaintiff to make up the deficiency in 
Court-fees, the Court must be presumed to have acted 
under S. 149, and if the plaintiff makes up the defici¬ 
ency, the plaint becomes of the same force and effect as 
if the Court-fee demanded had been paid in the first 
instance. (Campbell and Zafar Ali, /J.) ARSHAD 

ali v. Zorawar Singh. 8 Lah. L. J. 60= 

27 P. L. R. 172=92 I. C. 986 = 
A. I. R. 1926 Lah. 346. 

—S. 149—Error of Court. 

-Where an appellant is misled by an error of the 

Court and the insufficiency in the Court-fee originally 
paid is due to a bona fide mistake on his part he is entit¬ 
led to the benefit of S. 149 of the C.P.C. (Jai Lal and 
Abdul Raoof, JJ.) RANZOR SlNGH v. SECRETARY. 
OF State. 92 I. C. 319= A. I. R. 1926 Lah. 509. 
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C.p. CODE, (1908). 

_g. 149—Inference of permission. 

- Acceptance of deficit court-fees. 

Where a Court accepts deficit Court-fee after the 
time fixed for its payment and the plaint is registered, 
it may be inferred that the Court condones the delay 
and grants extension, as it has discretion to do under 
S. 148 or S. 149 of the C.P. Code for, if it wanted, 
the Court might have rejected the plaint under O. 7, 

R. 11. {Dawson Miller, C . J. and Mulltck, J.) 

r vghunanpan Sahay v. Ram Sunder Prasad. 

85 1. C. 172 = 4 Pat. 190 = 

3 Pat. L. R. 22 (Civ). = 6 P.L.T. 4 = 
1924 P. H. C. C. 355 = A I. R. 1925 Pat. 299. 

S. 149 —Limitation—Extension. 

__Court has power to extend the time allowed 

under Art. 158, Limitation Act, for supplying Court-fee 
stamp on an application to set aside an award. ( Perci - 
va l and Rupehand Bilaram, A.J.C.) ADA- 

MALI v. ABDULALI. 107 I. C. 223 = 

23 S. L. R. 91 = A. I. R. 1928 Sind 87. 

—S. 149 —Mistake—Bona fides. 

_Discretion given to the Court by S. 149 to allow 

a party to make up the deficiency of court-fees payable 
on a memorandum of appeal even after the expiration 
of the period of limitation, prescribed for filing of the 
appeal, can be exercised in cases where the insufficiency 
of the stamp was caused by a bona fuie mistake or a 
bona fide misunderstanding of the law as to valuation 
but not where the appellant never cared to find out the 
proper court-fee which he had to pay on the memo¬ 
randum of appeal. ( Mohinddin , A. J .■ £•) 

Shyamalal v. Gaurishankar. 119 I. C. 700- 

A. I. R. 1929 Nag. 294. 

-Where full Court-fee is not paid in the first 

instance through bona fide mistake, but the deficiency is 
made good afterwards, the appellant is entitled to the 
benefit of S. 149 and accordingly, the Court can extend 
the time. ( Martineau and Zafar Ah, //.) MOTI 
RAM v. BHANU RAM. 80 I. C. 251 = 

A. I. R. 1923 Lah. 629. 

Where the question involved was a debatable 


one and the deficiency in Court-fee as originally paid 
was due to a bona fide mistake. 

Held , the case is a fit one for extension of time and 
for allowing the appeal to be heard on the merits. 86 
P. R. 1912, Foil. {Shadi Lai , C. J. and Abdul Qadir, 
/.) RAM KlSHEN V. Hirde Ram. 711.0.737 = 

A. I. R. 1923 Lah. 135. 
—S. 149—Mistake—No bona fides. 

-Time cannot be extended where there was no 

bona fide mistake. (Abdul Raoof and Harrison , //.) 
Tikkan Ram v. Basu Ram. 67 I. C. 106 = 

A. I. R. 1922 Lah. 440. 

—S. 149—Mistaken order. 

-Where by the order of the Judge the petition for 

revision was allowed to be treated as a second appeal 
subject to the payment of the necessary Court fee witnin 
one week and when the appeal came on for hearing be¬ 
fore a Division Bench it was contended that it was time- 
barred. 

Held , the appeal was one which under the rules of the 
Court had to be heard by a Division Bench and that a 
single Judge could not admit the appeal at all until it 
was properly stamped and his order of admission was of 
course subject to all just exceptions and to anything 
which might be urged at the hearing. {Scott-Smith and 
Leslie Jones, J J.) UMED A LI v. J HANG MAG HI AN A 

Municipality. 2 Lah. 1 = A. I. R. 1922 Lah. 233. 

—S. 149—Mistaken— Valuation. 

-A case of mistake in valuation was pre-eminently 

a case for the exercise by the judicial authority of the 


0. P. CODE, (1908), S. 149 —Payment after limlta- 
tion. 

discretion under S. 149, C. P. Code. {Lord Shaw .) 
Faizullah Khan v. Mauladad Khan. 

117 I. C. 493 = 31 Bom. L. R- 841 = 

33 C. W. N. 781=66 I. A. 232= 

60 C. L. J. 39 = 30 M. L. W. 104 = 

10 Lah. 737 = 1929 M. W.N. 818 = 

31 P. L. R. 7 = A. I. R. 1929 P. C. 147 = 

67 M. L. J. 281 (P.C.). 

—S. 149 —Pauper application—Failure. 

- Limits of discretion. 

Discretion given to the Court of first instance by 
S. 149 to accept the plaint on a court-fee and treat the 
suit as having been instituted on the date when appli¬ 
cation to sue as pauper was filed, should not be too 
widely used by Court in favour of a plaintiff who has 
failed to establish his right to sue as a pauper. {Jwala 
Prasad and Rowland , //.) BANK OF BEHAR v. 
RAMCHANDERJI. 118 I. C. 329 = 

11 P. L. T. 55 = A. I. R. 1929 Pat. 637. 
—S. 149—Pauper application—Withdrawal. 

-Where the plaintiff applied for permission to- 

sue in forma pauperis , but withdrew his application 
on the ground that in another Court his application to 
sue in forma pauperis with respect to a previous suit 
had been rejected, and paid the requisite Court fees 
beyond the period of limitation. 

Held, that both the applications to sue in forma 
pauperis were fraudulent, that it was not a fit case for 
the Court to exercise discretion under S. 149, and the 
suit was barred. {Young, /.) SOOK LAL v. DAL 
CHAND. 74 I. C. 835=1 Rang. 196 = 

A. I. R. 1923 Rang. 256 

—S. 149—Payment after limitation. 

.-Where a plaint is presented on a paper insuffi¬ 

ciently stamped within the prescribed period of limita¬ 
tion and time is given by the Court to the plaintiff to 
make good the deficiency and the deficiency is supplied 
within the time allowed by the Court, but after the 
expiry of the period of limitation, the suit is not barred. 
32 Mad. 305 (F. B.), Foil. See also C. P. CODE, O. 7, 
R. 11. {IVadegaonkar, A. J. C.) MAHOMED GaLIF i\ 
Abdul Rahim. 89 1.0. 419 = A.I.R. 1926 Nag. 156. 
Where an appeal when filed was insufficiently 


stamped and the deficiency was made good after the 
expiry of the period of limitation but the omission to 
pay the proper Court-fee in the first instance was un¬ 
intentional and a bona fide mistake. 

Held, that the appeal should not be dismissed merely 
for such an omission. ( Martineau, /.) MlHAN MaL 

v . Indar Singh. 6 L. L- J. 606= 84 I. C. 946 = 

A. I. R. 1925 Lah 246. 

-Under O. 7, R. 11, cl. (r) read with S. 149 the 

Court has power to allow the plaintiff further time in 

which to make good the deficiency of Court-fee and 

that, if such deficiency were made good within the time 

prescribed the fact that in the meantime limitation had 

expired would not affect the suit. (1 Pat. L. J. 420, 

Ref.) The decision in 15 All. 65 is no longer law. 

See also C. P. CODE O. 7, R. 11. {Ryi'es, /.) RAM 

Dial v. Sher Singh. 

74 I. 0. 358 = 21 A. L. J. 387 = 

45 All. 618 = 4 L. R. All. Civ. 251 = 

A. I. R. 1923 AU. 538. 

- Dismissal of application to appeal as pauper. 

An order dismissing the application to appeal as a 
pauper does not affect the fact that the appeal has been 
preferred within the prescribed period of 30 days if the 
appellant has paid the Court-fee in obedience to the 
Court’s order and the presentation of the appeal cannot 
be held to be after the expiry of limitation and the 
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C. P. CODE, (1908), S. 149—Payment after limita i 
tion. ! 

appellant is entitled to have the appeal heard. There is 
a distinction between applications to sue as a pauper and 
applications to appeal as such. In the former the plaint 
is an integral portion of the application and in the latter 
the memorandum of appeal is a separate document. A 
person who wishes to sue as a pauper is expected to put 
in his application in sufficient time to allow of a suit 
being filed within limitation, if and after his application 
to sue has been rejected. In most cases a would-be 
appellant who must file his appeal within 30 days, can¬ 
not secure a decision on his application within that 
period. ( Le Rossignol and Campbell , JJ.) DlYAL 

Das v. Sunder Das. 65 I. C. 741 = 3 Lab. 35 = 
26 P. W. R. 1922 = A. I. R». 1922 Lah. 225. 

-Under S. 149, on the payment of Court-fee 

within time allowed, the memorandum of appeal has 
the same force and effect as if the Court-fee had been 
paid in the first instance. The lespondent is not enti¬ 
tled to challenge its validity on the ground of limitation. 
(Le Rossi gnol and Campbell , JJ.) DlYAL Das v. 
Sundar DAS. 65 I. C. 741 = 3 Lah. 35 = 

26 P. W. R. 1922 = A. I. R. 1922 Lah. 225. 
—S. 149—Scope of. 

-The Court must fix a time within which the 

deficient Court-fee shall be paid and has no discretion 
to refuse to fix it. The Court also has discretion to 
extend the time already fixed. S. 149 implies that 
Court may, in its discretion, at any stage, allow a party 
to pay the deficient Court-fee. But this will not over¬ 
ride, O. 7, R. 11, in the sense that S. 149 gives the 
Court any discretion to refuse to grant the time which 
O. 7, R. 11, says it shall grant. When the party pays 
beyond the time fixed and has not asked the Court to 
extend the time for payment, but the Court nevertheless 
excuses the delay and receives the fee, the only reason¬ 
able interpretation is that the court has implicitly, 
although not explicitly, extended the time. 20 C.W.N. 
615, Ref. Under S. 149 Court has discretion to accept 
payment after the time fixed. See also C. P. CODE, 
O. 7, R. 11. ( Wallace , /.) BASAVAYYA v. VENKAT- 

appayya. 1926 M. W. N. 341 = 

51M. L. J. 90 = 95 I. C. 439 = 
A. I. R. 1926 Mad. 676. 

—S. 149—Stage. 

-The Court has power to grant time ‘ at any 

stage ’ for payment of deficient Court-fee. The use of 
the words “ at any stage ” leaves no room for doubt 
that the Court may grant time before or after regis¬ 
tration of the plaint and even after the expiry of the 
prescribed period of limitation. (Wadgaonkar, A. J. 

C) Mahomed Galif v. Abdul Rahim. 

89 I. C. 419 = A. I. R. 1926 Nag. 156. 
—S. 150—Abolition. 

_When the Court which has passed a decree is 

abolished, it is the Court to which its business is trans¬ 
ferred which is competent to execute the decree. (Sulai- 
man and Pullan , JJ.) MAQBUL AHMAD v. PATESHRI 

Partap Narain Singh. 1181. C 670 = 

1929 A. L. J. 976 = A. I R. 1929 All. 677. 

—S. 150—Ex parte decree of another Court. 

_The Court to which the whole business of the 

Court which passed the decree is transferred, is entitled, 
on an application to it, to set aside an ex parte decree 
passed by other Court. (Spencer and Krishnan , JJ.) 

j V. Srinivasa Rao v. Hanumantha Rao. 

651. C. 727 = 46 Mad. 1 = 15 M. L. W. 458 = 
1922 M. W. N. 349 = 31 M L. T. 79 = 
A. I. R. 1922 Mad. 10 = 42 M. L. J. 344. 
—S. 150—Scope and applicability. 

- Ramesam , /.—The words of S. 150 refer to 
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C. P. CODE, (1908), S. 150—Transfer—Prior at¬ 
tachment. 


cases where a certain specified business has been actually 
transferred by the order of a competent Court and do 
not apply to any other cases. 37 Mad. 462 held over¬ 
ruled by 42 Mad. 481 (F. B.) (Ramesam and Dev a - 
doss, J.) SUBRAMANIA AYYAR v. SWAMINATHA 

Chettiar. 28 M. L. W. 885 = 114 I. C. 545 = 

A. I. R. 1928 Mad. 746. 

-Section 150 in terms only applies to cases of 

transfer from a Court and not to cases of a Court ceas¬ 
ing to exist. (Wallace and Jaekson , JJ.) SRI RAJAH 

Satrucherla Sivakanda Raju Bahadur Garu 

v. RAJAH OF JEYPORE. 

50 Mad. 882 = 38 M. L. T. 351 = 25 M. L. W. 671 = 

1927 M. W. N. 282 = 103 I. C. 245 = 
A. I. R. 1927 Mad. 627 = 52 M. L. J. 605. 
-The cumbrous procedure of filing of an execu¬ 
tion petition in the Court which passed the decree and 
then to obtain a transfer of the execution to another 
Court which would execute the decree has been dis¬ 
pensed with by S. 150. It enables the decree-holder to 
file the petition in the Court which ultimately has to 
execute the decree, but in order to apply Section 150 it 
must be shown that the business in question was trans¬ 
ferred from the Court which passed the decree to ano¬ 
ther Court. (Jwala Prasad and Adami , JJ.) JAGAN- 

nath Prasad Singh v. Sheonandan Sahay. 

62 I. C. 487 = 2 P. L. T. 374=6P. L. J. 304 = 
1921 P. H C. C. 186 = A. I. R. 1921 Pat. 152. 

—S. 150—‘Transfer’—Applicability. 

-* Transfer’—Includes transfer of business under 

Civil Court's Act. 

The word 4 transfer’ in S. 150 is not inapplicable to 
a case where the District Judge fixed the jurisdiction of 
the Court under the Civil Courts Act and transferred 
the whole of the business within a certain area to it. 
(Krishnan and Venkata Subba Rao , JJ.) MOUNA 

Guruswamy v. Sheikh Muhammadhu. 

86 I. C. 650 = 1922 M. W. N. 743 = 
16 M. L. W. 748 = 46 Mad. 83 = 
A. I. R. 1923 Mad. 92 = 43 M. L. J. 713. 


S. 150 —Transfer of business. 

•Assignment of work. 


Where under S. 13 K 2) of Act XII of 1887 the Dist- 
ct Judge assigned certain business from one Subor- 
inate Judge to another, the latter Subordinate Judge 
3 uld not entertain an application to execute the decree 
assed by a former Judge. An assignment of business 
nder S. 13 (2) is not the same thing as transfer of 
usiness within the meaning of S. 150, C. P. Code. 
7 hatterji and Chotzner , JJ.) MOHAMMAD KaZE 
[ALI V. NIAMUDDIN AHAMED. 70 I. C. 210 = 

26 C. W. N. 216 = A. I. R. 1922 Cal. 41. 

-S. 150 —Transfer—Pending suit. 

In the case of a pending suit a transfer of terri- 

... 1. * _ A._ 


——■-±ii iiiv ** r -o- . 

rial jurisdiction will not per se result in a transfer of 
e suit and technically a transfer order is necessary. 

I R 1928 Mad. 746 ; A. I. R. 1925 Mad. 117, Rel. 

[. ’(<Curgenven , J.) RAMANATHAN CHETTY v. 

LAG \ppa Chetty. 53 Mad. 378 — 

A. I. R. 1930 Mad. 528. 

g 150 —Transfer—Prior attachment. 

•Where after attachment of property in execution 

« 1 t _ _ 1 > J a *■ r\ 
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a decree for money and an order for sale made by tte 
urt which passed the decree, the property is transfer- 
l to the local limits of the jurisdiction of another 
urt, the new Court having territorial jurisdiction over 
» property attached can entertain an application for 
^cution by sale of property and pass orders thereon. 

Mad. 462 and 42 Mad. 82, Rel. on. : A. I. R. 1927 
ad. 627, Ref. (Venkatasubba Rao and Madhavan 
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Nair.JJ.) MANIKKA GOUNDEN v. LOGANATHA 
Mr DA LIAR, 30 M. L. W. 649 = 

A. I. R. 1929 Mad. 852. 

S. 151. 

Abuse of Process. 

Amendment. 

A peal. 

Applicability. 

Compromise decree. 

Consolidation. 

Contempt of Court. 

Costs. 

Dismissal for default. 

Ends of Justice. 

Enforcement of order. 

Execution. 

Ex parte decree or order. 

Extension of time. 

Fraud. 

Guardian and Ward. 

Inherent Powers. 

Injunction. 

Invention of Procedure. 

Issues. 

Jurisdiction. 

Letters of Administration. 

Limits of. 

Mi stake— See also C. P. CODE, S. 1 5 1— AMEND¬ 
MENT. 

Parties, addition of. 

Receiver. 

Reconstruction of records. 

Refund. 

Reliefs. 

Remand— Sec also C. P. Code, S. 151— Appeal. 
Restitution. 

Restoration. 

Retrial. 

Review. 

Scope of — See also C. P. CODE. S. l5l—LIMITS 
OF. 

Stay of execution or suit. 

Striking out pleadings. 

Who can invoke. 

—S. 151—Abuse of Process. 

- Lunacy—No inquiry as to. 

Section 151 itself assumes that the Court has some in¬ 
herent powers to make such orders as may be necessaty 
for the ends of justice or to prevent an abuse of the 
process of the Court and nothing in the C ivil Procedure 
Code is to be deemed to limit or otherwise a fleet those 
powers, though they should be exercised with restraint 
and caution. Where the lower Court dismissed the ap 
plication asking for an inquiry under O. 32, R. 15, 
without holding any independent inquiry whatsoever but 
relying solely on the judgment of the District Judge in 
the lunacy proceedings as being a judgment between 
the parties to the application which he was deciding, 
Held, that the Court committed “an abuse of the 
process of the Court” and therefore the High Court 
could interfere under S. 151, C. P. Code. A. I. R. 
1926 All. 212. Ref. ( Boys and Kendall , //.) CHA- 
tarbhuj v. Harnandan Lal. 

50 All. 335 = 108 I. C. 141=25 A. L. J. 1082 = 

A. I. R. 1928 All. 108. 

-Mere failure to comply with R. 24 of the Civil 

Rules of Practice is hardly in every case an abuse of 
process. ( Srinivasa Aiyangar and Jackson , JJ.) 

Timmaraju v. narasimha Raju. 

1928 M. W. N. 222 = 28 M. L. W. 152 = 
109 I. C. 528 = A. X. R. 1928 Mad. 522 = 


C. P. CODE, (1908), S. 151 -Amendment. 

54 M. L. J. 665. 

- Multiplicity. 

The phrase “an abuse of the process of the Court” 
in S. 151 includes 4 the idle multiplicity of proceedings.” 
A.I.R. 1924 All. P18, Rel. on. {Dalai and Boys , JJ.) 
Mark and Lal v. Chaturbhuj. 48 All. 356 = 

24 A.L.J. 375 = 93 I. C. 285 = A. X. R. 1926 All. 212. 

-During the progress of Court sale, sons of the 

judgment-debtor filed a suit for partition of the property 
and obtained an interim injunction staying the sale. The 
judgment-debtor applied for the adjournment of the sale 
on the ground that “the bidders had come and gone 
away thinking that the auction would not take place.” 
He did not rely on the injunction directly in the first 
instance, but simply preferred the application for ad¬ 
journment. The said injunction had been passed only 
half an hour ago by the same Court, who, however, re¬ 
fused to grant adjournment. 

Held , that the District Munsif’s conduct in the pre¬ 
sent case was not in contravention of any definite pro¬ 
vision of law. But his action resulted in the words of 
S. 151, as an abuse of the process of his Court, and 
therefore under the inherent power recognised in that 
section, his order must be set aside. ( Oldfield and De- 
vadoss , JJ.) MAMILLAYYA v. VENKAT RATNAM. 

77 I. C. 12= 1923 M. W. N. 672= 
A. I. R. 1924 Mad. 100 = 45 M. L. J. 312. 

- Multiplicity—Bringing an improper suit is an 

abuse. 

Where a plaintiff brings a suit which he knows is 
bound to fail and asks the Court to find on an imma¬ 
terial issue and after having got the dictum, brings 
another suit and tries to force the Court to follow the 
dictum previously given. 

Held , that this would amount to an abuse of the pro¬ 
cess of Court. ( Walsh and Ryves % JJ.) REKHAB DAS 
V. Mr. SheOBAI. 74 I. C. 656 = 45 All. 466 = 

21 A. L. J. 393 = 4 L. R. A. Civ. 5S2 = 

A. I. R. 1923 All. 495. 

-Section 151 of the C. P. Code, read with 

S. 47 (2) of Act III of 1907, enabled Courts to 
make some trial of the question whether certain property 
should vest in the Court. As to the extent to which 
such trial should proceed under Act III of 1907, the 
Court has only to satisfy itself that the process of the 
Court was not abused. The existence of a sale-deed 
which is suspected to be a paper transaction does not 
necessarily show that the insolvent’s title to the pro¬ 
perty is really doubtful. The existence of such a sale- 
deed does not bar the Court from enquiry whether such 
deed is a bogus one so that the Court is not absolutely 
precluded from deciding the claims of third parties. 
(. Macnair , A.J.C.) GaNGADHAR V. SHRIDHAR. 

61 I.C. 589 = A. I. R. 1921 Nag. 159. 

—S. 151—Amendment. See also C. P. Code, Ss. 152 
and 148. 

Decree. 


Plaintiff sued defendants 1, 2 and A. A djed during 
the pendency of the suit and defendants 3. 4 and 5 
were brought on record as his iegal representatives. 
Suit was dismissed and decree was passed in favour of 
defendants 1, 2 and A , instead of 1, 2. 3, 4 and 5. 
Appeal by plaintiff was accepted and decree was given 
against defendants 1 and 2 only. Defendants 1 to 5 then 
appealed to the High Court. Appeal was, however, 
dismissed against defendant 1 and 2 only. Plaintiff 
then applied for the amendment of decree to the High 
Court to the effect that the decree should be against 
defendants 1, 2, 3, 4 and 5 instead of 1 and 2. 

Held, that as in substance the first appeal had^been 
disposed of against defendants 1, 2, 3 4 and 5 and 
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matter in second appeal fully decided against them all, 
amendment should be granted, (Dalip Singh and 
Harrison , //.) RAM CHAND v. CHHAJJU Ram. 

120 I. C. 176-11 L. L. J. 37 = 
A. I. R. 1929 Lah. 317. 

--A decree of the District Judge, by an accidental 

mistake, made those defendants also against whom no 
relief was claimed, liable for the decretal amount. On 
plaintiff’s appeal to the High Court, the decretal amount 
was increased but the question as to who were bound by 
the decree, was not referred to in the judgment. There¬ 
after the defendants whose names were wrongiy includ¬ 
ed in the decree applied to the High Court for the 
amendment of the decree. 

Held , that the High Court had power to interfere 
either under S. 151 or 152, and that it was necessary 
to meet the ends of justice to order the amendment of 
the decree. ( Rutledge, C.J. and Brown , /.) C.T. A. 

M. Chettiar Firm v. Koyin Gyi. 

7 Rang. 88 = 117 I. C. 585 = 
A. I. R. 1929 Rang. 158. 

- Form. 

Held , that as the High Court even in plaintiff’s 
appeal could have under O. 41, R. 33 altered the decree 
and omitted the names of the applicants, the decree of 
the District Judge must be held to have merged in the 
decree of the High Court, and so the High Court was 
the only Court to grant the relief claimed. ( Rutledge . 
C. J . and Brcrwn , /.) C. T. A. M. CHETTIAR FIRM 
V. KO Yin Gyi. 7 Rang. 88 = 117 I.C. 585 = 

A. I. R. 1929 Rang. 158. 

- Mistake as to costs. 

When a decree is framed by the Court in pursuance 
of a judgment and certain costs are included in that 
decree as payable by one party to the other, if any item 
is wrongly included in the costs so payable it is open to 
the party aggrieved to point out the mistake to the 
Court and to claim that the decree should be amended 
by making the necessary correction. (Jai Lai , /.) 
GANGA BlSHEN V. MURREE BREWERRY CO. OK 
RAWALPINDI. 109 I. C. 476 = 10 L. L. J 401 = 

A. I. R. 1928 Lah. 800. 
- Dismissal of prior application. 

A Court Is competent to entertain successive applica¬ 
tions for amendment of clerical or arithmetical mistakes 
in judgments or decrees and a decision on a prior appli¬ 
cation of this kind does not operate as res judicata 
in subsequent applications, but if an application for 
amendment has been heard and disposed of on the 
merits, the Court will, not except in exceptional circum¬ 
stances, entertain a subsequent application for substan 
tially the same relief. 39 Cal. 265, Foil. (Tek Chand, 
J.) Mt. Ahua Devi v. Mt. Sheb Devi. 

107 I. C. 390 = A. I. R. 1928 Lah. 244. 

- Laches disentitles right to relief. 

Although there is no limitation for a case under 
S. 152, no amendment should be allowed by the Court 
either under S. l52or S. 151, where laches may, in the 
particular circumstances of the case, disentitle a party to 
relief under S. 152. ( Pridcaux . A. J. C .) RaJE UDAJI- 
RAM V. RAJESHWAR TRIMBAKRAO. 

109 I. C. 727 = A. I. R. 1928 Nag. 149. 
- Mistake in Judgment. 

Where a decree as originally drawn up is quite in 
accordance with judgment and there is nothing wrong 
in it, without the Judgment being amended or set aside 
that decree cannot be amended or set aside by an 
indirect attack, and any mistake in the judgment 
can only be amended by appeal or review. (B. B. 
Gkose and Cammiade , //.) SyED MAHOMED MAHILA 
v. Mahomed Ismail Khan. 100 I. C. 309 = 


44 0. L. J. 441 = A. I. R. 1927 Cal. 203. 

- Decree in conformity with judgment. 

There is no power in the Court to amend the decree 
which is in conformity with the judgment and to amend 
the judgment on an application under S. 151. ( Dalip 

Singh, /.) RAM PAKSHAO v. JAUHARI MaL. 

101 I. c. 142 = A. I. R. 1927 Lah. 403. 

-— Forum . 

Where a decree is appealed from and the appeal is 
dismissed under O. 41, R. 11, the decree can be amended 
only by the appellate Court : 11 All. 267 (F. B.) and 

30 All. 290, Foil. ( Daniels, J.) Mt. BhaGWA'II DEVI 
t/. Shankar LaL. 95 I. C 649 (All.). 

- Mistake in final decree. 

A preliminary decree was passed against some minors 
represented by A as guardian. In appeal from that 
decree B was appointed guardian of the minors. A hav¬ 
ing died, B's name appeared as guardian of the minors 
in the appellate decree. In the final decree passed by 
the trial Court A's name appeared as guardian by mis¬ 
take. In execution the mistake having been discovered 
an application for amendment of the guardian’s name 
was made. 

Held, that the decree passed on appeal from the pre¬ 
liminary decree became the preliminary decree in the 
suit and B continued to be the guardian till the final dis¬ 
posal of the suit. It was not necessary either for defen¬ 
dants or plaintiffs to apply for appointment of B as 
guardian and therefore amendment should be allowed. 
(Kulwant Sahay, J.) MINA MAHTO v. DOMAN 

Mahto. 971. C. 152 = 8 P. L. T. 143 = 

1926 P.H. C. C. 303 = A. I. R. 1926 Pat. 564. 


- Satisfaction of decree. 

Per Daniels , /.—When a decree for money has been 
finally satisfied and discharged, the Court is functus 
officio and can no longer entertain an application for 
amendment under S. 152 of the C. P. Code. (Sulaiman 
and Daniels, JJ.) PlTAM LAI, v. BALWANT SlNGH. 

88 I. C. 396 = 23 A. L. J. 518 = 
6 L. R. A. Civ. 423 = A.I. R. 1925 All. 556. 


■Final Decree. 


A separate suit is not necessary for recovering land 
itained posssssion of by a party under a final decree 
r partition in excess of that which was awarded by 
e preliminary decree. The Court has jurisdiction in 
ecution under Ss. 47 and l5l of the Civil Procedure 
)de to amend its final decree and to order the restora- 
in of the land recovered by a party in excess of that 
,-arded by that decree. ( Raymond and Madgavkar , 
J.Cs.) DandUMAL v. DwakkamaL. 78 I.C. 1039 = 
19 S. L. R. 302=A. I. R. 1925 Sind 126. 

•An application in substance for substitution of the 

* i .ii La ^ rl _ 


irs of the deceased party can be allowed to be amend- 
into one under O. 22, R. 10, if owing to misunder- 
nding of law, the applicant has applied for substitu- 
rr instead of under O. 22, R. 10. (Chatterjee and 
arson, J J.) RaJANI KaNTA ROY JVOTI PRASAD 

'IGH DEO. 75 I.C. 255 - 27 C. W. N. 710-- 


-Accidentel omission of one item of mortgaged pro¬ 
perty in the plaint and decree— Subsequent amendment 
of decree including the same—Amendment if disallowed 
would cause great hardship. 4 L W. 44o ancM5 il. 

L. T. 102 Rel. on. 17 Bom. 657, 20 All. oo/ Dist. 

(Duckworth,/.) MAUNG CHIT HLAING v. N. A. K. 

M. Chetty. ^ ^ c 1020 = A. I. R. 1924 Rang. 104. 


- Limits. 

Court has no inherent power to amend its own decree, 
so as to extend time fixed by itself to make up the defi- 
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cit Court-fee. ( C . C. Ghose and Panion , //.) (NAWAB) \ 
KHAJEH HABIBULLA V. GOLA ASMOTAR KHATUN. 

74 I. C. 575 - 37 C. L. J. 395 = 27 C. W. N.720 = 

A. I. R. 1923 Cal. 612. 

-S. 151 would enable a Court to amend a decree 

when it does not correctly express what the Court actu¬ 
ally decided or intended to decide. {Campbell , /.) ASU 

Singh v. Gagjit Singh. 73 I. C. 679 = 

A. I. R. 1923 Lah. 147. 


■Decree acted upon. 


Where the parties allowed a decree to be enforced for 
6 years before any of them really attempted to get it 
changed, the inherent power of C ourt should not be 
exercised in favour of amending the decree. ( Prcdeaux , 

A. J. C .) Raje Udajiram v. Rajeshwar. 

67 I. C. 310 = A. I. R. 1923 Nag. 109. 

■Amendment in execution no power , 


An execution petition was presented nearly five years 
after the date of decree. When the case was transfer¬ 
red from the District Court to the Subordinate Judge 
he amended the final decree of the District Court. 

Held , supposing the decree of the District Court was 
erroneous, it had become final, no appeal having been 
preferred and no application for review filed in time. 
The Subordinate Judge’s order amending in execution 
the decree of another Court was wholly ultra vires and 
Ss. 151 and 152 which were invoked gave him no 
power to make such an order. {Spencer ana Raniesam , 
//.) K. BUCHIL1NGAM v. K. SaTYANARAYANA 

Murti. 651. C. 710 = 15 L. W. 301 = 

A. I. R. 1922 Mad. 186. 

■Execution application—Wrong amount. 


Where in an application for execution, a decree-holder 
has overstated the amount due on account of interest, 
the Court is competent under S. 151 to direct that the 
application be so amended as to show the correct amount 
due. {Das and Ad ami . J J.) CHINTAMONI MaHA- 
PATRA v. MONMOHINI DEBI. 69 I. C 200 = 

1 Pat. 149 = A.I.R. 1922 Pat. 409. 

- Alteration of decree. 

Per Chevis , /.—A decree can be altered by review on 
appeal or on revision, but S. 151 cannot be utilized for 
the purpose of altering a decree. 35 All. 582, Foil. 
(Chevis , Broadway and YVilberforcc , J/.) HUNMUN v. 
Faija. 67 I. C. 772 = 3 L. L. J. 310 = 

A.I.R. 1921 Lah. 6 (F. B.). 

- Mortgage decree—No provision for interest — 


C. P. CODE, (1908), S. 151—Appeal—Competency 
of. 

justice or injustice, it is probable that, if notice had 
issued the Court would be saved from gross errors. 

( Saunders , J. C.) MAUNG YaN GlN v. KHATARASAN 
CHETTY. 63 I. C. 799 = 4 TJ. B. R. 1 = 

A. I. R. 1921 U. B. 6. 

—S. 151—Appeal—Competency of. 

-There is no specific provision in the Code for an 

appeal from an order passed under S. 151, and an 
appeal from such an order does not lie, for a right of 
appeal cannot be assumed unless expressly conferred by 
law. (Bhide , /.) MAHOMED AKBAR KHAN v. 
AmaR Nath. 122 I. C. 102= 31 P. L. R. 477 = 

12 L. L. J. 71 = A. I. R. 1930 Lah. 789. 

-Where a trial Court cites S. 151 as the authority 

empowering it to pass the order under O. 32, R. 6 
directing the next friend to refund the money to the 
bank, wherein it was deposited under a decree in favour 
of the minors and wherefrom the next friend had with¬ 
drawn it without the permission of the Court, the order 
having been passed under S. 151 is not appealable. 
{Shadilaf C. J. and Broadway , J .) HARBHAJAM 

Singh v. Santosh Singh. 31P. L. R. 171 = 

A. I. R. r 1930 Lah. 496. 

-It is well settled that an appeal does not lie from 

an order under S. 151 unless it is clear that the order 
purporting to be under S. 3 5l is in substance really one 
under some other provision of the Code and from 
which an appeal is allowed. {Tapp, J.) RAM JAN v. 

Satish Chandra. A. I. R. 1930 Lah. 468. 

-An order for restoration of an application for 

execution dismissed for default being one under S. 151 
is not appealable. {Zafar Alt , Jf) HaRI SlNGH z/. 

Bulagi Mal. 119 I. C. 494 = 11 Lah. 93 = 

31 P. L. R. 376= A. I. R. 1930 Lah. 20. 

-An appeal does not lie from an order passed 

under S. 151, C. P. C. ( Addison , /.) CO-OPERATIVE 
Society, Bhal Sayadan v. Ahmad Khan. 

117 I. C. 372. 

-A Judge passed an order under R. 6, O. 32 

providing that money deposited should not be with¬ 
drawn, without directions from the Court. The succes¬ 
sor-in-office acting under S. l5l set aside that order 
deeming it unjustified by the decree. This order of the 
successor-in-office is not appealable. {Jai Lai , /.) 

Hakbhajam Singh v. Santosh Singh. 

A. I. R. 1929 Lah. 884. 

- Order under S. 151 in exercise , by analogy , of 


Amendment exparte— Not proper. 

The judgment and the preliminary decree made no 
provision for the payment of interest from the date of 
suit to the date fixed for payment nor was it provided 
for in the final decree as originally drawn, but it was 
provided in the amended final decree that the contract 
rate of interest should be allowed for this period. The 
amendment of the final decree was made ex parte .by 
summary order. 

Held , that to suggest that it was necessary for the 
ends of justice by a summary order and without notice 
to the judgment-debtor to increase the amount payable 
under the decree and that without any warrant in the 
terms of the Court’s judgment but merely because a 
mortgagee is, on general principles, entitled to interest 
to the date fixed for payment is on the face of it, absurd. 
As the preliminary decree was in fact in accordance 
with the judgment, the only method by which it was 
open to the parties to obtain an alteration of the decree 
in the required direction was by an application for 
review of judgment or by appeal. Moreover such an 
amendment should not have been made without notice 
to the opposite party. Apart from any question of 


jurisdiction under S. 144 is appealable — C. P. Code, 
S. 144. 

Where an order is made under the provisions of 
S. 151, but in fact in exercise, by analogy, of the juris¬ 
diction under S. 144 an appeal does lie from the order : 

2 P. L. J. 361 and 2 P. L. J. 206; A. I. R. 1922 P. C. 
269, Ref. {Greaves and Mukerji, //.) GNANODA- 
sundari v. Chandra Kumar. 31 0. W. N. 290 = 

100 I. C. 735 = A. I. R. 1927 Cal. 286. 

-No appeal lies from an order under S. 151, as it 

is not one of the orders appealable under O. 43, C. P. 
Code. {Page and Graham , //.) KHETRO MOHAN r. 

Nalini Bala Dassi. 1041. C. 331 = 

A. I. R. 1927 Cal. 867. 

- Test. 

An order of remand under S. 151 is appealable only 
when it amounts to a decree. Where the order of 
remand merely sets aside the decree of the trial Court 
and does not itself decide any of the points raised for 
determination and does not determine the rights of the 
parties with regard to any of the matters in controversy 
in the suit, it cannot amount to a decree and must be 
treated as an order ; and no appeal would lie against it 
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as a decree. The mere fact that the order reverses the 
decree of the trial Court and deprives rhe plaintiffs of 
the valuable right they had acquired thereunder would 
not make an order of remand a “decree,” unless that 
■order itself determines any of the points arising for 
determination in regard to the matters in controversy 
in the suit : 44 Cal. 929 (F.B.), Dist.; 3 P. L. J. 99 and 
58 I. C. 909, Ref. {Ad ami and Kill want Sahay. J J.) 
PERMANAND KUMAR v. BHON LOHUR. 

6 Pat. 160 = 7 P. L. T. 535 = 1926 P. H. C. C. 333 = 

971. C. 105 = A.I.R. 1926 Pat. 457. 

- Appeal not competant against order under the 

section . 

In a contested suit when the suit came up for hearing 
before the Munsif, the two pleaders engaged for the 
plaintiffs were both absent. The Munsif dismissed the 
suit for default. There was an application for restora¬ 
tion of the suit shortly afterwards under O. 9, R. 9, 
C. P. C. But a difficulty was found in proceeding 
with the application under that rule as one of the plain¬ 
tiffs happened to be present in person in Court when the 
order for dismissal was made. This difficulty felt by 
the Munsiff was overcome by his allowing the plaintiffs 
to alter their application for restoration of the suit to 
one for review of his previous order and this was not 
objected to by the defendants. Then the Munsif treat¬ 
ing that application as one for review under O. 47, R. 1 
set aside his previous order of dismissal in the interest of 
justice under S. 151 of the Code. The District Judge 
on appeal from this order set aside the order of the 
Munsif. 

Held that there could not be any appeal to the 
District Judge against an order passed under S. l5l and 
therefore the appeal to the District Judge was incompe¬ 
tent. ( B . B. Ghose , /,) BaSANTA KlIMAR Gupta v. 
Abhoy Sankar Sen. 73 I. C. 306 = 37 C. L. J. 99 = 

A. I. R. 1923 Cal. 450. 

-An appeal does not lie against order refusing to 

act under S. l5l, ( Coutts and Ross , //.) AJODHYa 
Makton v. PHUL Kuer. 65 I. C. 341 = 1 Pat. 277 = 
1922 P.H.C.C. 61 = A. I. R. 1922 Pat. 479. 

—S. 151—Appeal—Power of Court. 

- Revival of appeal . 

A suit was dismissed under O. 17, R. 3, whereupon 
an appeal was preferred by the plaintiffs. During the 
pendency of the appeal an application was made for 
restoration of the suit and it was allowed. The defen¬ 
dant thereupon applied in revision to High Court. 
During the pendency of the revision a statement was 
made to the appellate Court that the decree was no 
longer subsisting and hence the appeal was dismissed. 
The High Court deciding the revision application set 
aside the order restoring the suit. Consequently an 
application was made to the appellate Court to revive 
the appeal which had been dismissed on the ground that 
the decree appealed against had been set aside. The 
application was allowed and appeal revived. The defen¬ 
dants preferred an appeal contending that the appellate 
Court had no jurisdiction to revive the appeal. 

Held : that there was ample ground for the Court 
to exercise its inherent jurisdiction in restoring appeal 
and the appeal could be restored. 35 All. 331 (P. C.), 
Rel. on. {Mitkerji and King, J J .) MOHAMMED 
SHAFI v. CHEDU. 122 I. C. 402 = 

A. I. R. 1930 All. 100. 

— 'Interference on point not raised. 

It is certainly unusual for a Court of appeal to reverse 
a decision of the Court below on a point which has not 
been appealed against, but when it is brought to the 
notice of the Court of appeal that there is a fund- 
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amental defect in a suit which has been undetected by 
the Court below, it is the duty of the Court of appeal to 
give effect to the result of its observations; otherwise 
it would not function as a Court of justice or equity. 
The Court has clearly powers under S. 151, C. P. C., 
to take action in this respect. {Stuart, C. J . and 
Raza, /.) Mohammad ainui. Haq v. Abdulla 
Khan. 4 0. W. N. 862 = 104 1. C. 824 = 

A. I. R. 1927 Oudh 455. 

--Where leave to appeal, under S. 106 {a) of Act 

III of 1909 is refused by the Insolvency Courts, the un¬ 
successful party can apply to the Court of Appeal for 
special leave to appeal. If a question of principle is 
involved, the Appeal Court can hear the appeal under its 
inherent powers. ( Macleod , C. J. and Crump , /,) 

Panachand nursey v. Stanley Dobson. 

72 I.C. 261 = 25 Bom. L. R. 161 = 
A. I. R. 1923 Bom. 245. 

- Readmission of appeal dismissed for default. 

It is open to the High Court to make an order re-ad¬ 
mitting an appeal dismissed for default in the exercise 
of its inherent powers for the ends of justice in a proper 
case. {Shah and Crump , J J.) SONUBAI BABURAO 

Gaikawad v. Shivajirao Krishnarao Gaikawad 
60 I. C. 919 = 45 Bom. 648 = 23 Bom. L. R. 110 = 

A. I. R. 1921 Bom. 20. 

—S. 151—Appeal—Remand. 

-No appeal lies against'an order of remand passed 

under S. l5l; A. I. R. 1924 Lah. 487; A. I. R. 1927 
Mad. 335; 102 I. C. 28 and A.I.R. 1927 Mad. 1190, 
Foil. {Johnstone. J.) JLABHURAM v. Ram GOPAL. 

1181. C. 530 = 30 P. L. R. 604 = 
A. I. R. 1929 Lah. 245. 

-There is no appeal if the order of remand is 

passed under the inherent powers of the Court given by 
S. l5l. {Madhavan Nair and Thiruvenkatachariar, 

//.) Thogarchedu Kakamma v. Thogarchedu 
Chandrasekhara Somayajulu. 119 I. C. 705 = 

A. I. R. 1929 Mad. 205. 

-No appeal lies against an order of remand in the 

inherent jurisdiction of the Court. {Das and Fazl Ali, 

//.) Kailash Kinkar v. Dasrath Singh. 

119 I. C. 883 = A. I. R. 1929 Pat. 232. 

-Where a remand order is made under S. 151, it is 

appealable: 37 C. L. J. 491, Rel. on: 31 C. L. J. 357. 

Dist. {Panton and Mallik , J J.) RADHARANI SANTRA 

v. Rameshchandra. 117 I. C. 678 = 

A. I. R. 1928 Cal. 218. 

- Test. 

Right of appeal is determined by what the Court pur¬ 
ported to do, and not by what the Court should have 
done and so when the Court purported to make a remand 
under O. 41, R. 23, C. P. Code, though in reality it 
should have been under S. 151, C. P. Code an appeal 
from such a remand is competent. {Dalip Singh , /.) 

Gopal Singh v. Mangal Singh. 1071. C. 284 = 

A. I. R. 1928 Lah. 341. 

-Where the Court did not decide the suit on any 

preliminary point but on all the issues raised, an ex parte 
decree is set aside and the suit remanded for trial, such 
a remand is not under O. 41, R. 23, but it is a remand 
under S. l5l, C. P. Code, and no appeal lies from such 
order: A. I. R. 1927 Mad. 335 and 30 Mad. 54, Foil. 
{Odgers and Madhavan Nair , J J.) SUNDARA RAMA 
Iyer v. Sathianathan. 1927 M. W. N. 286 = 

102 I. C. 28 = A. I. R. 1927 Mad. 1190. 

--Where after the original Court has disposed of a 

suit by trying all the issues before it, the appellate Court 
allows an amendment of the plaint and remands the suit 
for trial on the amended plaint, the order of remand is 
one passed under the inherent powers of the Court and 
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m appeal from the order of remand is incompetent. 
A 1. K 1925 Mad. 229, Foil. {Odgers and Curgtttven , 
/ / ) K \ KLTPANNA Pi L LA I v. E'l'HUMALAI PlLLAI. 

1031. C. 670- A. I. R. 1927 Mad. 859. 

_An appellate Court has an inherent power of 

remand under >. l5l apart from O. 41, R. 23 and no 
inDeal lies against an order made in exercise of this 
power: 1926 M, W. N. 4.8 Dist.; 37 M. L. J. 536 and 
44 Cal. 929 (F. 13.), A. I. R 1925 Mad. 229 and 16 
Ml \v 515 Rel. on. {Odgers and Curgenven, JJ.) 

MAUAYAr. YhEKAYYA. 100 1.0.185 = 

25 M. L. W. 198 = 38 M. L. T. 15 = 

A. I. R. 1927 Mad. 335 = 52 M. L. J. 90. 

-Where the suit has not been disposed of by the 

Court of first instance upon a preliminary point, and 
where remand is ordered on the ground that the case 
was not properly decided by the lovser Court, it is a 
remand under the inherent jurisdiction of the Court and 
there is no light of appeal. {Das and Ad ami, J J.) 
I). JAGESHAR JHA v. MAHTAB SINGH. 

7 P. L. T.811= 1926 P. H. C. C. 302 = 96 I.C. 440- 

A. I. R. 1926 Pat. 516. 

-Where there was no question of any preliminary 

point and the order of remand affected the whole deci¬ 
sion of the whole suit, 

Held , that the remand must be taken to have been 
made under inherent powers and no appeal lies. 3 P. 
L. J. 253, Foil. {Ross, J.) BALARAM MANJHI v. 

JAGANNATH MANJHI. 921. C. 684- 

A. I. R. 1925 Pat. 760. 


—S. 151--Appeal—Right of. 

-Where inherent jurisdiction to proceed against 

the property of the surety has been exercised no right of 
appeal is given by the Code and there being no inherent 
right of appeal, the appeal by the surety is incompetent. 
{Dalip Singh , /.) RAMSINGH v. IMPERIAL BANK OF 

India Ltd., Rawalpindi. A. I. R. 1928 Lah. 802. 

—S. 151—Appeal—Miscellaneous. 

---When an application is disposed of under the 

inherent power of the Court, no appeal lay against the 
order: 26 All. 447, Dist. ( Jackson , A.J.C.) MAHADEO 
v. ZlNGRU. 26N. L. R. 187 = 

A. I. R. 1930 Nag. 199. 

— S. 151—Applicability. 

-S. 151 of the C. P. Code does not apply to a 

commissioner under the Workmen’s Compensation Act 
and so he does not possess any inherent power contem¬ 
plated by the aforesaid section. {Shadi Lai , C. J. and 
Abdul Qadir , /.) In the matter of COMPENSA¬ 
TION FOR THE LIFE OF KARIM DAD, PLANER, LOCO 

Shops, Moghalpura. A. I. R. 1930 Lah. 657. 

-In the execution of a decree on two mortgages 

the decree-holder purchased the property mortgaged. 
The writ of delivery of possession was obtained. The 
bailiff executing the writ delivered possession of the 
property not covered by the writ of delivery along with 
that covered by it. Consequently mortgagor filed an 
objection by an application purporting to l>e under S. 47 
and O. 21, R. 100. 

Held , that the application was not provided for in 
any of the rules relating to the delivery of possession in 
execution of a decree or after an execution sale. The 
question of this nature was not a question relating to 
the execution, discharge or satisfaction of the decree 
and that it does not arise between the judgment-debtor 
and the decree-holder as such and did not fall within 
the scope of S. 47. Although it purported to be under 
S. 47 and O. 21, R. 100 it was in effect an application 
under S. l5l to prevent the abuse of the process of the 
Court and its inherent powers. ( Ross and Chatterji, 

JJ.) Abdul Mokit^. Abdul Rashid. 


C. P. CODE, (1908), S. 151 —Applicability. 

A. I. R. 1929 Pat. 391. 

- Test. 

Where there are direct provisions of the law by 
which justice can be attained and injustice avoided, 

S. l5l naturally has no application. It applies only 
when there are direct provisions of the law cl procedure 
which lead to injustice. The application is wholly one 
for the violation of provisions of the law and S. 151 says 
this can be done, though only in certain strictly limited 
circumstances. The argument that if the applications 
under S. 151 are granted they will nullify the effect of 
certain decrees passed by the civil Courts is no argument 
for or against them. (Hallifax, A.J.C.) SHRIBALABH 

v. Gulab Mali. 106 I. C. 575 = 

A.:i. R. 1928 Nag. 106. 

- Absence of other remedies. 

S. 151 of the Code does nor apply in every case in 
which there is no other remedy. A Court has no in¬ 
herent power to set aside its own orders whenever it 
chooses to do so. ( Mullick and Kulwant Sahay, J J.) 
AN ANT POTDAR v. MANGAL POTDAR. 

4 Pat. 704 = 7 P. L. T. 291 = 911. C. 483 = 

A. I. R. 1926 Pat. 27. 

-If the statute says that a thing should not be 

done, S. 151 cannot vest the Court with the power to 
direct that it should be done; but when and where there 
is doubt and difficulty in applying the other provisions 
of the Code to the facts of a particular case, S. 151 
would apply. ( Jwala Prasad and Kulwant Sahay, JJ.) 

Adit Prasad v. Kamharakh Ahir. 911. C. 213= 

4 Pat. 180 = 1925 P. H. C. C. 147 = 

A I. R. 1925 Pat. 435. 

-S. l5l has no application where there is an ex¬ 
press provision of law applicable to the case. ( Martin - 

can, J.) The Firm Khana Mal Benarsi Das v. 
The Firm Khana Mal Nathu Mal. 

69 I. C. 718 = 40 P. L. R. 1922 = 

A. I. R. 1924 Lah. 70. 

- C ond iti otis. 

Two conditions appear to be necessary for the invoca¬ 
tion of section 151. One, which is imposed by the use 
of the word “necessary ” in the section, is that the Court 
should have reason prima facie to believe that the re¬ 
ception of the evidence will enable the person tendering 
it to win a case which he will otherwise lose. The second 
which is imposed by the use of the phrase “for the ends 
of justice,” is that the loss of his case should appear as 
an excessive penalty for the failure to produce the papers 
in time. 45 Cal. cS78, Foil. ( Ashworth, J. C.) SHANKAR 
Lal v. MAHBUB Shah. 70 I.C. 278=25 O.C. 286 = 

A. I. R. 1923 Oudh 59. 

- Rest i tut ion. 

The difficulty of invoking the inherent power of the 
court under S. 151 when there is an express provision 
to the contrary in a statute, does not arise when S. 144 
does not define the full measure of the power of the 
court to make an order for restitution; consequently the 
provision of that section may be taken as a guide to de¬ 
termine in what class of cases an order for restitution 
may be made so that complete justice may be made 
between the parties and they may be restored to the 
status quo ante. (Mukcrjee and Panton, I J.) RAl 

Charan Bhuiva v. Debi Prosad Bhakat. 

64 I. C. 864 = 26 C. W. N. 408 = 35 C. L. J. 53= 

A. I. R. 1922 Cal. 28. 

-Section 151 does not apply where a definite 

period is provided. ( Coutts and Ross , JJ.) AJODHYA 
MAHTON v. MT. PHUL KUER. 65 I. C. 341 = 

1 Pat. 277 = 1922 P. H. C. C. 61 = 

A. I. R. 1922 Pat. 479. 

-Ordinarily S. l5l of the C. P. Code will not ap- 
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ply to cases where the aggrieved parties have other 
remedies provided in the Code. 27 M.L.J. 605. Foil. 
(Jwala Prasad, J.) PI AN U MAN LaL v. RaMPEARI 
KOER. 60 I. C. 368 = 2 P. L. T. 251 = 

A. I. R. 1921 Pat. 491(2). 

- Order certifying adjustment. 

When there is no application for review, a Court 
cannot set aside an order certifying adjustment of a 
decree, unless the order is prejudicial to one of the 
parties. {Midlick and Sultan Ahmad , //.) Ram 

Gulam Sahu v. Sham Sahai 1)as. 

1 P. L. T. 663=1920 P. H. C. C. 358 = 
62 I. C. 234 = 5 Pat. L. J. 379. 

—S. 151—Compromise decree. 

- Setting aside. 

A compromise decree can be set aside by an applica¬ 
tion under S. 1 5l if it is brought about on account of 
any fraud practised upon the court. 34 Bom. 408, 
AppI.; 35 All. 331 (P. C.), Ref. ( Jwala Prasad and 
Buck nil l, JJ .) SABJTRI THAKURANI v. F. A. SAVI. 

105 I. C. 271 = 6 Pat. 108 = 
A. I. R. 1927 Pat. 354. 

—S. 151—Consolidation. 

-Where three partners of a firm sued a debtor, 

after dissolution of partnership for the recovery of a 
debt due to the firm, for their individual share of the 
debt. 

Held , that three suits are not maintainable but the 
court can allow amalgamation of the three suits into 
one. Court should allow the plaintiffs to consolidate 
the suits and try the whole matter as one suit. The 
court has that power under S. l5l, C. P. Code. ( Pri- 
dcaux:, A.J.C.) KlSHAN LAL v. CHENDHA. 

75 I. C. 917= A. I. R. 1924 Nag. 196. 

-r-The Court has'inherent jurisdiction to consolidate 

suits and it is exercisable without the consent of parties. 
If it were not so it would not have inherent jurisdic¬ 
tion to consolidate at all, for consent of parties cannot 
confer jurisdiction that did not exist. 17 C. W. N. 526, 
Foil. ( Coutts and Das , JJ.) MAHMAD FaZAL v. 
MaHKUMaR MAHTON. 67 I. C. 1000 = 

3 Pat. L.T. 584 = 1 Pat. 669=A.IR. 1922Pat. 566. 
—S. 151—Consolidation—Effect of. 

-The effect of an order declaring that appeals are 

analogous is merely that they shall be heard together. 
It has not the effect of consolidation and an order 
passed in one does not govern the other unless expressly 
stated. ( Dawson Miller, C. J. and Foster , /.) JOFA 

Lal Das v. Syed Moinuddin Mirza. 

93 I. C. 129 = 7 P. L. T. 431 = 4 Pat. 448 = 
1925 P.H.C C. 345 = A. I. R. 1925 Pat. 765. 

-Once appeals are consolidated for whatever rea¬ 
son, they form in fact one appeal and the parties in that 
suit must be treated as the parties in one suit. {Daw¬ 
son Miller, C.J.and Midlick. J.) THE MlDNAPORE 

Zamindary Co. v. Madon Marwari. 

70 1. C. 782 = 1923 P. H. C. C. 17 = 

A. I. R. 1923 Pat. 215. 
—S. 151—Contempt of Court. 

- Fxercise of power to avoid contempt. 

Where the District Judge fixed a certain date for the 
sale of the property alleged to belong to the judgment- 
debtor, and the claimant of the property instituted in 
the Court of the Subordinate Judge a suit for declaring 
the property to be his own in which he obtained an ad 
interim injunction restraining the decree-holder from 
selling the property but the District Judge refused to 
stay the sale. 

Held : Although the District Judge was not person¬ 
ally bound by the order of injunction, yet in the exercis- 
of his inherent powers he should have directed that the 


C. P. CODE, (1908), S. 151—Dismissal for default. 

>ale should not take place, the decree-holder having 
been restrained by injunction from proceeding with 
the sale. The District Judge should not have assisted a 
party to commit a contempt of the Court. Once the in¬ 
junction is granted the High Court is bound to see that 
the order of the court is carried out. ( Dawson Miller, 
C.J. and Midlick, J.) M AHA RAJ BAHADUR SlNGH 

r-. A. H. Forbes. 70 I. C. 394 = 

1922 P. H. C. C. 225 = 3 Pat. L. T. 645 = 
1 Pat. 662 = A. I. R. 1922 Pat. 382. 
—S. 151—Costs. 

-— Pauper—Order to pay costs in cash-improper. 

Applicant who was allowed to sue as pauper applied 
for amendment of plaint. The amendment was allow¬ 
ed but the applicant was directed to pay costs (amount¬ 
ing to Rs. 500) of defendant in cash within a week 
and on his failure to do so the suit was dismissed. 

Held, the order directing the applicant who was a 
pauper to pay the costs in cash and the order dismissing 
the suit for failure to pay the costs was not a proper 
order. (Shah, Ag. C.J. and Crump, J.) AMBai BaL- 

wantrao Mane v. Hanmantrao Bajirao Desh- 
MUKH. 69 I. C. 207=24 Bom.L.R. 924 = 

47 Bom. 104 = A. I. R. 1922 Bom. 385. 
—S. 151—Costs—Enforcement. 

--An order passed by the Court in favour of a 

commissioner for the payment of costs connected with 
the execution of a commission which were recoverable 
from the parties to the suit may be enforced by the 
Court under the inherent powers conferred upon it by 
S. 151 of the Code of Civil Procedure in such manner 
as may be thought proper. (Kanhaiya Lal, J.) GOPAL 
Das v. Gouri Shanker Prasad. 74 I. C. 186 = 

A. I. R. 1924 All. 122. 
—S. 151—Costs—Excusing delay. 

-Where a pre-emptor was directed to pay into 

court pre emption money and costs in a certain time 
and he paid the money but failed to pay costs, 

Held, that the mistake cannot be excused. (Broad¬ 
way, J.) Khan Muhammad?'. Ahman. 

73 I.C. 891 = A.I.R. 1924 Lah. 359. 

—S. 151—Dismissal for default. 

--It cannot be laid down as general principle that 

an ordinary Civil Court has inherent power to set aside 
its own order and to interfere in any case in which it 
thinks a failure of justice has occurred when the ag¬ 
grieved party has another remedy by which it can be 
set aside, even though the remedy is not as summary or 
as cheap. So the Court has no inherent power to set 
aside the order of dismissal for default or an order 
passed ex parte in applications under O. 21, Rr. 97 and 
100, on sufficient cause being shown. (Cases referred). 
(Wallace, Beasley and Madhavan Hair, J J.) ALAGA- 
SUNDARAM PlLLAI v. PlCHUVIER. 52 Mad. 899 = 

30 M. L. W. 424=120 I. C. 567 = 
A. I. R. 1929 Mad. 757 = 57 M. L. J. 381 (F.B.). 

- Mistaken order—Can be set aside. 

Where the judgment-debtor was called out by Court 
and his pleaders declared that they had no instructions 
and the Court dismissed the application by judgment- 
debtor under O. 21, R. 90, in default but immediately 
afterwards the man appeared in Court and applied for 
restoration. 

Held, that there was no default and the order of 
dismissal in default might be taken as a mistaken one 
and the court had inherent power to rescind it under 

S. l5l. (Dalai, J.) Ram Shanker Tevvari V. Ram 
NaraiN Tewari. 26 A. L. J. 382 = 

108 I.C. 576= A. I. R. 1928 All 301. 

- Mistaken order—Can be set aside. 

Where the dismissal of the suit for default is 
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and the dismissal can l* set aside in appeal, 
e it be under S. 151 of the C. P. Code or 
her it be under the inherent jurisdiction of the 

C.J. and Ran*. /•> K'SS.N 

(/OPAL SUKH w N i. c. 781 = 

A. I. R. 1927 Cal. 76. 

_ Application with caution. 

The provisions of S. 151 should be applied with the 
11 ,• Tf t nartv is absent from the Court 

gr r ,e he oueht to live been present, and cannot give 

" hen isfactory reason for his absence, then there can 
any sattsfa y ( f the Court to exercise its tn- 

be no P artiu,la . r n 8 , ^favour, so as to interfere with the 

herent P°" e ) s • suc h as an auction-purchaser, 

"h ch have come into ’existence owing to his default. 

TRAVA - 28 Bom. L.R. 686 -A. I. R. 1926 Bom. 377. 

_ Execution application— Ex parte restoration. 

\fter an application for execution of a decree was 
dismissed in default the decree-holder put in an applica¬ 
tion under S. 151 for restoration. The l ourt restored 
the application for execution without issuing any notice 
to the judgment-debtor and without considering the 

u e ld that the order could not be maintained. ( Data , 
JC. and Neave , A.J.C.) SITAPAT RAM re MAHAmR 

4 I. It. 1» ta£». 

_S 151—Ends of justice. 

_ Law of procedure—Courts can go beyond. 

The enactment of S. 151 declares the existence of 
an inherent jurisdiction in all courts to go beyond1 the 
law of procedure in the ends of justice. A. I. K. 

All. 446 Rel. on. {Dalai and Boys , //.) HaRNaNP 
LAL v. CHATURBHUJ. 24 A.L.J. 375- 

48 All. 356 = 93 I.C. 285 = A. I. R. 1926 All. 212. 

- Separate suit — Avoidance . 

There is nothing in the language of S. 151 which 
prevents a party to a suit from applying under that 
section simply because he has a remedy by a separate 
suit or proceeding. Courts cannot act under S. 151 if 
provision is made for a particular contingency by the 
orders and rules but in cases not covered by them parties 
should not be put to the trouble, delay and expense of 
filing separate suits for relief which can be properly 
given in the suit itself. The language of S. l5l is wide 
and refers to the inherent powers of the Court to make 
such orders as may be necessary for the ends of justice. 
{Kumaraswami Sastri, J.) PERUMAL MOOPAN v. M. 
K. VENKATACHARIAR. 

681. C. 910 = 1922 M. W. N. 268 = 
31 M. L. T. 35 = A. I. R. 1922 Mad. 193 = 
15 M. L W. 586 = 42 M. L. J. 563. 

_ Abuse of process—Making good the loss. 

Court has got power under S. 151, C. P. Code when 
its process has been abused by a party, to direct that 
party to make good the loss which it has caused by 
such abuse or to restore to the other side the benefit 
which it has obtained by getting an order by misleading 
the Court. (Devadoss, J .) MEENAKSHI AMMAL 7>. 
RAMA AYYAR. 110 I. C. 535 = 

A. I. R. 1928 Mad. 610. 

- Fraud of Court's officer—Denver to remedy. 

When an officer of Court deputed to execute an order 
issued by it conducts himself dishonestly, with the result 
that one of the parties to the suit in which the order was 
issued suffers thereby, the Court, on being informed of 
this fact, has jurisdiction under S. 151 to remedy the 
injury by passing necessary orders. (Madhavan Nair y 


C. P. CODE, (1908),S. 151—Ends of justice—When 
can be exercised. 

/.) A. Mallikarjuna v. Bangle beoran Kunhi. 

911. C. 300 = 22 M. L. W. 387 = 
1925 M. W. N. 742 = A. I. R. 1925 Mad. 1212. 

■Frated on Court. 


Under Section 151 the Court has the inherent power 
to act ex debito justitiae and to do that real substantial 
justice for the administration of which alone it exists. 
Fraud on court should be corrected immediately it is 
known. 33 Cal. 927, Foil. {IVazir Hasan , A.J.Cf) 
Sheo Dharshan Singh v. Mata Din Singh. 

801. C. 833 = 78 1. C. 96=11 O. L. J 227 = 

A. I. R. 1924 Oudh 408. 

—S. 151—Ends of justice—Miscarriage of justice. 

-S. 151 could not be invoked more appro¬ 
priately than for the purpose of correcting a miscarriage 
of justice appearing on the face of the proceedings and 
for making such orders in the nature of consequential 
orders as may be necessary for the ends of justice and to 
prevent an abuse of the process of the Court which 
includes the idle multiplicity of proceedings. ( Walsh , 

A. C. J. and Ryves , /.) PANDIT BALGOBIND v. SHEO 
KUMAR. 821. C. 184 = 22 A. L. J. 791 = 

5 L. R. A. Civ. 545 = 46 All. 864 = 

A. I. R. 1924 All. 818. 

—S. 151—Ends of justice—When can be exercised. 

-The Code of Civil Procedure is not exhaustive 

and this being so the Court may where the circum¬ 
stances require it act ex debito justitiae and do what is 
necessary for the administration of justice. 33 Cal. 927, 
Appr. 17 All. 29 and 34 Cal. 860, Ref. ( Zafar Ali , /.) 
Hari Singh v. Bulaqi Mal. 119 I. C. 494= 

11 Lah. 93 = 31 P. L. R. 375 = 

A. I. R. 1930 Lah. 20. 

-There is an inherent jurisdiction in a Court to in¬ 
tervene and supersede the arbitration on grounds other 
than those mentioned in Sch. 2, Rr. 5, 8 and 15, if the 
case fell under S. 151 of the Code, viz., where such an 
order is necessary for the ends of justice or to prevent 
the abuse of the process of the Court. But it can 
intervene only if it is satisfied that the ends of justice 
urgently require its intervention or that without such 
intervention there would be an abuse of the process of 
the Court. That being so, if the Court has not applied 
its mind to the extent of its own jurisdiction and has not 
recorded any finding that the ends of justice requires its 
intervention or that the process of the Court is likely 
to be abused, but has merely superseded the reference 
on the ground that one of the parties thereto has an 
apprehension that he would not be fairly treated, the 
Court, if it has not actually acted without jurisdiction, 
has certainly acted with material irregularity in the 
exercise of its jurisdiction, and the High Court will 
interfere in revision. ( Sulaiman and Niamtullah , J J f) 

Bhola Nath v. Rac.hunath Das. 

1929 A. L. J. 918 = 51 All. 1010 = 

A. I. R. 1929 All. 743. 

-It is not necessary for the ends of justice, or to 

prevent abuse of the process of the Court that orders 
based on an erroneous view that an incorrect procedure 
has been taken should be varied. There is no greater 
injustice or abuse when a claim is wrongly dismissed on 
the ground that the wrong procedure has been followed 
than where it is wrongly dismissed on the ground that 
the claim is invalid. (Maenair, Offg. J. C. Staples and 
Subhedar , A. J. Cs.) SlTARAM r. K.ANIRAM. 

1211. C. 57=12 N. L. J. 148 = 
A. I. R. 1929 Nag. 251 (F.B.). 

- Lnigthy enquiry i f necessary—Power not to be 

exercised. 

Where the person, who was said to have been subject- 
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ed to undue influence, did not repudiate the compromise 
in his life-time and was dead, and the question of the 
alleged undue influence would involve an elaborate and 
lengthy enquiry which could not be satisfactorily made 
in a summary proceeding: Held , the extraordinary 
discretionary powers, assuming that such powers exist, 
should not be exercised in refusing to record the com¬ 
promise ; A. I. R. 1927 Pat. 354, Ref. A. I. R. 1925 
All. 503. Dist. {Sulaiman and Kendall, JJ.) QaDRI 
JAHAN BEGAM V. FAZAL AHMAD. 50 All. 748-= 

26 A. L. J. 691 = 110 I. C. 573 = 

A. I. R. 1928 All. 494. 

- Outrageous valuation of suit — Interference. 

There is no direct authority for the Court to interfere 
with the valuation set up by a plaintiff who seeks a 
relief under S. 7, Cl. (4), sub-Cl. (c) or sub-Cl, ( d ) of 
the Court-fees Act, unless the Court can take advantage 
of S. l5l of the C. P. Code. That section may be 
brought into use if a plaintiff makes an absurd and out¬ 
rageous misrepresentation as to the value of his suit in 
order to have it tried by some particular Court; 32 Cal. 
734 ; A. I. R. 1918 P. C. 135: 40 Cal. 245 : 36 All. 500 
and 6 O. C. 255, Ref. ( Pullan, J.) RaJENDRA 
Baksh Singh Bahu Rani. 107 I. C. 330 = 

A. I. R. 1928 Oudh 260. 

-3o long as there are distinct provisions in the 

Code, it is not open to the Court to invoke its inherent 
powers. Where a local inquiry is necessary at an 
appellate stage for the proper decision of a case the 
appellate Court can order a fresh local enquiry itself or 
send the case to the first Court to have a fresh local 
enquiry made and decide the appeal after considering 
the result of such fresh local enquiry. {Cuming and 
B. B. Ghose, JJ.) RAJANIKANT DEY v. KHATIR 
Mahomed. 94 I. C. 393 = A. I. R. 1926 Cal. 897. 

-df the claim is a substantial one and would be 

barred by limitation, it is a case where the Judge ought 
to use his inherent power despite the absence of sufficient 
cause for plaintiff’s non-appearance which would require 
him to restore the suit. See also 0.9, R. 4, {Ross, J.) 

Ramnarayan v. Ramdhan Singh. 

721. C. 668 = 1924 P. H C. C. 280 = 
4 P. L. T. 647 = A. I. R. 1924 Pat. 274. 

-S. 151 saves the Court’s inherent power to make 

such orders as may be necessary for the ends of justice 
or to prevent abuse of the process of the Court,but there 
is no rule of law or equity which requires, in the interest 
of justice, that a plaintiff suing to enforce a contract for 
the payment of money, where the claim is disputed, 
should be awarded a portion of the amount claimed 
before his right has been established by the suit brought 
for that purpose. ( Dawson Miller, C.J. and Kulwaiit 
Sakay, J.) GOPAL SARAN NARAYAN SlNGH v. SlTA 

I)evi. 77 I. C. 718 = 1923 P. H. C. C. 290 = 

2 Pat. L.R. 159 = 5 Pat. L. T. 560 = 

A. I. R. 1924 Pat. 69. 

-An order under S.151 is to be made when the ends 

of justice require it or to frustrate an abuse of the pro¬ 
cess of the Court. {Raymond , A.J.C.) JAT NARAYAN v. 

Firm of Narayan Das. 661. C. 796 = 

16 S. L. R. 79 = A. I. R. 1922 Sind 6. 

—S. 151—Enforcement of order. 

-Every Court obviously has the power to enforce 

its own orders, and to vary a matter to detail in an 
order made by the consent of parties, when by the 
accident of circumstances the carrying out of such 
detail according to the agreement can no longer be 
achieved. ( Walsh and Ryves , JJ.) PARSOTTAM DASS v. 

SHIAM Lal. 82 I. C. 513 = 

A. I. R. 1923 All. 460. 


C. P. CODE, (1908),—S. 151—Execution. 

—S. 151—Execution. 

- Setting aside sale of moveables. 

There is no inherent power under S. l5l to set aside 
a sale of ‘moveable property in contravention to a 
definite direction enjoined by statute and tms is so even 
in the case of omission to issue notice to the judgment- 
debtor and although such wrong procedure may cause 
injustice to the judgment-debtor. See also O. 21, C. 78. 
{Dalai, J.) KUAR LAKSHMIRAJ v. SHANKAR. 

A. I. R. 1930 All. 513. 

- Stay af confirmation of sale. 

Court has powers to stay confirmation of sale by 
virtue of its power under S. l5l, for otherwise, if a sale 
is effected and completed and the case is subsequently 
decided in the appellant’s favour the decision might be 
of no avail. {Currie, /,) BaGGA Mal v. BaSHESHar 
Lal Mithan Lal. A. I. R. 1930 Lab. 793. 

- Defective attachment—Power to set aside sale. 

The land underneath the “ haveli” was admittedly 
attached according to law and the only defect in the 
attachment was that the haveli therein was not specifi¬ 
cally mentioned and its plan was not given. Moreover, 
it did not appear that there was any misapprehension 
at the time of the sale as to what was being sold as the 
land was described as “ ghair mumkin abadi;” the Court 
had found as a fact that the property was not sold below 
its value and no substantial injury had been proved. 

Held , that the defect in the attachment was a mere 
irregularity and not illegality and that the trial Judge 
had no jurisdiction to set aside the execution sale suo 
motu under the inherent powers of S. 151. A. I. R. 1923 
Pat. 45 : A. I. R. 1924 Rang. 124 and 40 P. R. 1910, 
Foil. ( Bhide, J.) MAHOMED AKBAR KHAN v. AMAR 
Nath. 122 I. C. 102=31 P. L. R. 477 = 

12 L. L. J. 71 = A. I. R. 1930 Lab. 789. 
-Where an Act does not provide any clear proce¬ 
dure for execution of an order passed under it, the in¬ 
herent powers of the Court to execute its own order 
should be invoked. ( Mukerji , J.) DAULAT SlNGH 7). 
Sheo Nath. 114 I. C. 890 = 

10 L. R. A. Rev. 179 = A. I. R. 1929 All. 211. 

- Interference with manner of execution. 

The decree-holder has the right to execute his decree 
in the manner he desires, and it would be only in 
exceptional cases that the executing Court would inter¬ 
fere with that right. Court has no reason to refuse to 
allow the decree-holder to attach and sell the library 
and office furniture of his judgment-debtor who happens 
to be a pleader. ( Addison , J.) BADRI DaS v. B. BevaN 
PETMAN. 99 I. C. 291 = 28 P. L. R. 86 = 

A. I. R. 1927 Lab. 153. 

- Refusal to confirm sale. 

The inherent powers of the Court to refuse to confirm 
the auction-sale held under its order are only invoked 
when it is shown that the Court is misled by a mis¬ 
statement or non-disclosure of relevent facts. {Findlay, 
Offg, J. C.) NIZAMUDDIN V. JUMMA. 

881. 0. 693 = A. I. R. 1926 Nag. 17. 

- Setting aside sale. 

If the judgment-debtor and the auction-purchaser 
come to an arrangement before an auction sale is 
confirmed by which the decree-holder is paid off and 
parties apply to the court to set aside the sale, the court 
can set aside the sale under S. l5l notwithstanding that 
the procedure laid down in O. 21. R. 89 has not been 
followed. See also O. 21, R. 89, {IVazir Hasan , A.J.C.) 
KUBER SlNGH v. BACHURAM. 80 I. C. 444 = 

A. I. R. 1925 Oudb 128. 

- Setting aside sale suo motu— No proof of injury. 

The Court should not, except in very exceptional 
circumstances and when it is necessary in the ends of 

I 
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justice or to prevent a gross abuse of the process of the 
Court, set aside a sale suo motu without proof of 
substantial injury to any party, especially when the 
Legislature has made it incumbent on a party interested 
in setting aside a sale to prove that the irregularity or 
fraud complained of by him has resulted in substantial 
injury. (Kennedy, J. C. and Rape hand Bilaratn , A. J. 
C .) RUSTOMJI CURSETJI V. PEROZ SHAH l) - 

vala. 86 I. C. 1045 = 18 S. L. R. 130 = 

A. I. R. 1925 Sind 253. 

■Sale — Appeal—Powers of Court. 


There is no objection to the Judge, when the sale is 
before him in appeal, considering its validity from e\ery 
point of view and exercising his inherent jurisdiction. 
The ruling that a Court must confine itself to S. 311, 

of the old Code was before anything like S. 151 was 
embodied in the statute. See O. 21, R. 90. ( Jackson , /.) 
AKSHIA PlLLAI v. GOVINDARAJULU CHETTY. 

841. C. 975 = 1924 M. W. N. 842 = 
A. I. R. 1924 Mad. 778 = 47 M. Ii. J. 549. 

- Sale under Bombay High Court Admiralty 

Rules. . 

When the sale of a ship has been carried out in strict 

conformity with R. 36 of the Admiralty Rules, the fact 

that the procedure was against the practice in such cases 

and worked great hardship, should not be ground for 

exercising the powers under S. 151, C. P. Code, to set 

aside the sale. ( Marten , J.) FREEMAN v. S. S. 

Calanda and Capt. Yanovasky. 

76 I. C. 433=24 Bom. L. R. 1167 = 

A. I. R. 1923 Bom. 51. 

- Confirmation of sale—Refusal of Consider¬ 
ations. 

The Court has an inherent power to refuse to allow 
the sale to be carried out if it is satisfied that the Court 
has been misled either in giving leave to bid or in 
fixing the reserve price. In order to show that the 
Court has been misled it is necessary to show either ac¬ 
tual mis-statements to the Court or non disclosure to the 
Court of relevant facts unknown to the Court and 
which there was a duty to bring before the Couit. 
Where the decree holder put in an affidavit of which the 
tenor was that it was very doubtful whether the judg¬ 
ment-debtor had any interest in the property at all 
which was proposed to be sold, that they had claims to 
it which were subject to litigation and the outcome of 
the litigation, like most litigation, was uncertain, and 
that it was impossible, therefore to give any idea of 
the market value, and further added that the market 
value of the lot in question might be fixed at Rs. 3,000 
but suppressed a fact well known to him, namely that 
the property, in respect of which the judgment-debtors 
claimed and had since been held by the Court to have, 
a two-thirds interest, had been put up for sale by the 
Court before and that the Court had fixed Rs. 45,000 
as the reserve price and a bid of Rs. 36,000 had been 
refused on the ground that it was not great enough. 

Held , that there were all the elements necessary for 
the Court to act on its inherent powers and that the con¬ 
firmation of sale was rightly refused. O. 21, R. 92, C. 
P. Code, is no bar to the Court interfering to cancel the 
sale even though no party has applied therefor. 
See also O. 21, R. 92. ( Schwabe , C. J. and Wallace , /.) 
P. V. RAGHAVACHARIAR v. MUkUGESA MUDALI. 

72 I. C. 545= 17 M. L. W. 750 = 32 M. L. T. 285 = 

1923 M. W. N. 323 = 46 Mad. 583 = 
A. I. R. 1923 Mad. 635 = 44 M. L. J. 680. 

■Revival of attachment. 


C. P. CODE, (1908), S. 151 —Ex parte Decree. 

done by the mere writing and signing of an order with¬ 
out its communication to any body, and the mere writing, 
and signing of the order of dismissal does not actually 
remove this attachment. If however such a proceeding, 
can remove it, then a similar proceeding can revive it- 
Provided the Court has power to revive the proceedings 
it would also have the power under S. 151 to order that 
the attachment should be regarded as continuing and 
not as having ceased. ( Hallifax , A. J. C.) HAR 
LAL*. NARAYAN. = 

4 N. L. J. 118 = 18 N. L. R. 152 = 

A. I. R. 1922 Nag. 267. 

_ Restoration of execution application. 

Strong grounds would be required to justify an appli¬ 
cation under S. 151 for the restoration of an execution 
application as would be required for an application for 
review. (Ashworth, J. C. and Simpson , A. J. C.) 

nageshwar Prasad v. Jai Narayan. 

NAGESH A c 73 = A j R 1922 Qudh 2Q1 

-Confirmation of sale—Refusal of. 


Where appellants, in their application for leave to bid 
at an execution sale, alleged certain facts which were 
not true, the appellants were held not entitled to con¬ 
firmation of sale till they had made good their repre¬ 
sentations. Where a Court grants permission to bid at 
an execution sale upon an inaccurate statement that 
certain conditions are fulfilled, the permission is 
conditional and the Couit has power to refuse to confirm 
the sale apart altogether from rule 72 and from the 
provisions contained in R. 92 of O. 21 either under 
R. 86 or under its inherent powers, until the conditions 
are in fact fulfilled. See also O. 21, Rr. /2, 86, 92 (. Daw• 
son Miller , C. J. and Coutts, J.) Ml. JAN AKBATL 
Chaudhrain v. Rameshwar Singh Bahadur. 

691. C. 872=1 Pat. 235=1 Pat. L. R. 179 = 

A. I. R. 1922 Pat. 511. 

•Illegal attachment—Release from. 


Apart from O. 21, R. 59 the Code is not exhaustive 
and the Court has ample power to release property from 
illegal attachment. See also O. 21, R. 59. (Jwala 
Prasad and Adami , //.) HARNANDAN MARWARI v. 

Pran Nath Roy. 611. C. 922 = 2 P. L. T. 240 = 
1921 P. H. C. C. 205 = A. I. R. 1921 Pat. 409. 

Transfer of a decree to a court of a Native State . 


Neither the making nor the removal of an attachment 
is such an entirely abstract conception that it can be 


The Code does not authorise Courts in British India 
to transfer their decrees for execution to a Court of a 
Native State. But there is nothing to prevent the 
transmission of certified copies of the necessary docu¬ 
ments to such a Court to enable it to execute the decree 
under any powers conferred by the Legislative authority 
of its own State. S. 151 is wide enough to cover this 
procedure and it is a proper course to pursue where a 
State has intimated its willingness to have decrees of 
Courts in British India executed in the Courts of the 
State. (Twomey, C. J. and Ormond , J.) S.ADAYAPPA 
V. Annamalai. 61 I. C. 704 = 

13 Bur. L. T. 145. 

—S. 151—Ex parte Decree. 

- Setting aside at the instance of person not a 

party to the decree. 

-Although a Court may have no power under 

S. 151 to set aside an ex parte decree against a party to 
a suit unable to comply with the provisions of O. 9, R. 
13, and the law of limitation, still a Court can under 
S. 151 set aside an ex parte decree at the instance of a 
person not a party to the original suit under peculiar 
circumstances and make him a defendant and allow him 
to defend the suit. 43 Mad. 94 and A. I. R. 1922 Pat. 
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479, Dist. (BaguUy, /.) U. E. MAUNG v. P. A. R 
P. Chettyar Firm. 1 X3 j. c . 811 = 

6 Kang. 491 = A. I. R. 1928 Kang. 273. 

- Cancellation of decree for non-service of sum- 

mons. 

An ex parte decree was passed against the defendant 
but it was subsequently found that summons was not 
served on him and the Court cancelled the decree under 
S. 151. 

Held , that S. 151 cannot be used for such a purpose. 
The remedy was for the defendant to apply to set aside 
the decree when he would become aware of the decree. 
{Campbell, J.) AMAR SlNGH v. BALA SlNGH. 

1011. C. 617 = A. I. R. 1927 Lab. 372. 

-Where an application for setting aside an ex-parte 
decree of a Small Cause Court has been dismissed and 
the applicant did not avail himself of the right to apply 
in revision under S. 25 of the Provincial Small Cause 
Courts Act, he has no remedy under S. l5l. Case-law 
Ref. to. ( Kittkhede , A. J. C.) SHAKURKHAN v. 

Sheik Budhan. 98 I. c. 668 = 

A. I. R. 1927 Nag. 95. 

-Except under very special circumstances calling 

for the application of S. 151, C. P. Code, the applicant 
is bound to make out a sufficient cause for non- 
appearance at the proper time. A. I. R. 1926 Sind 249, 
Rel. on. ( Ru pc hand Bilaram and Lobo, A. J. Cs.) 
Chatanmal Samanmal v. Rato Khan. 

103 I. C. 129 = A. I. R. 1927 Sind 223. 

- No inherent power to set aside. 

A Court has no power apart from the provisions of 
Order 9, Rule 13 to set aside an ex parte decree made 
by itself, there being no inherent power to do so. 43 
Mad. 94, Foil. {Martineau, J.) JAGAN NATH v. 

Abdul Hakim. 73 I. c. 660 = 

A.I.R. 1923 Lab. 147. 

--Apart from provisions of O. 9, R. 13. a Court has 

no jurisdiction to set aside a decree. ( Walsh and 
Wallach , //.) KaLLU v. NADIR BaKSH. 

6-1 I. C. 527=19 A. L. J. 907 = 
A. I. R. 1922 All. 441. 

-A Court cannot set aside an ex parte decree in 

exercise of its inherent powers under section 151. C. P. 
Code. 43 Mad. 94 Foil. ( Coutts and Boss, JJ.) 
Ajodhya Mahton v. MT. PHUL Kuer. 

65 I. C. 341=1 Pat. 277= 1922 P. H. C. C. 61 = 

A. I. R. 1922 Pat. 479. 

-- Inherent power to set aside. 

Each case has to be judged upon its own merits. It 
cannot be laid down as a hard and fast rule of law that 
in no circumstances the power of the Court under S. 151 
of the Code can be exercised in respect of an ex parte 
decree except under the provisions of O. 9, R. 13. 
Because in no previous case the power was exercised with 
respect to ex parte decrees, it cannot be contended 
that such power should never be exercised in such 
cases. 

Where an ex parte decree under O. 34, R. 6 was 
passed by oversight against a person w T ho w 7 as not a 
mortgagor. 

Held , that the Court had inherent jurisdiction to set 
aside the decree. 43 Mad. 94 (F. B.) and 33 Cal. 927, 
Ref. ( Jwala Prasad , /.) HaNUMAN LaL v. Ram 
Peari KOER. 60 I. C. 368 = 2 P. L. T. 251 = 

A. I. R. 1921 Pat. 491. 

-A Court has inherent power to set aside an ex 

parte order under O. 21, R.90,4 P.L.J. 135 and 17 All. 
106 (P.C.) Dist, 9 C.W.N. 81 ; 10 C.W.N. 306 and 21 
C.W.N. 769, Foil. {Jwala Prasad, J.) EH1KHAN Gir 
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GOSSAIN v. J ALP A DAT JHA. 

62 I.C. 113 = 2 P.L.T. 270 = 
A.I.R. 1921 Pat. 293. 

-And therefore as provision has been made in the 

Code for the setting aside of ex parte deciees no power 
under S. l5l can be exercised in the matter. {Ray¬ 
mond, A.J.C .) Firm of Notan das v. Firm of 
Pribhday. 

63 I.C. 131 = 15 S.L.R. 61 = A.I.R. 1921 Sind 38. 
—S. 151—Extension of time. 

-Though a party is entitled under R. 9, O. 9, to 

apply for an order to set the dismissal aside, he must 
do so within the period of 30 days. Extension of that 
period cannot be made by a Court under $. 151. {Pri 
deaux, A.J.C.) SABA v. DaYARAM. 

23 N.L.R. 183=107 I.C. 193 = A.I.R. 1928 Nag. 91. 

Decree for specific performance — Time can be 
fixed and extended . 

Where in a decree for specific performance of a con¬ 
tract no date for performance has teen fixed, such date 
may be fixed by the Court which made the decree after 
the decree has been passed and whether the date is fixed 
in the decree or in subsequent order, the Court which 
made the decree has a discretion to extend the time. 
{Heald and Mya Bit, JJ.) Ko Ba Chit v. KO Than 
Daing. 

5 Rang. 615=6 Bur. L. J. 216 = 105 I.C. 467 = 

A.I.R. 1927 Rang. 311. 

-Where a definite period of limitation has teen 

prescribed by law within which action could be taken, a 
Court is not entitled to extend such period by invoking 
S. l5l. A.I.R. 1922 Pat. 479, Rel. on. {Shadi Lai, 
C.J.) KundanLalz/. Kaushi Ram. 

89 I.C. 427 = A.I.R. 1926 Lah. 135. 

-If Court has jurisdiction to extend time upon an 

application for review there is no reason why his order 
should be disturbed because he made the order upon an 
application for extension and not upon an application 
for review. {Kulwant Sahay, J.) Mt. RAM KUMARl 

V. Deonandan Singh. 90 I.C. 79 = 

1925 P.H.C.C. 151 = A.I.R. 1925 Pat. 452. 

-Where the appellant failed to pay the costs on 

payment of which only appeal was to be accepted, the 
Court has no power to extend the time limited in the 
order for payment of the money either under S. 148 
or 151. {Das, J.) SHEIK HaMIDUR RAHMAN v. 
SHAHANAND Das. 80 I.C. 575 = 

A.I.R. 1925 Pat. 153. 

—S. 151—Fraud. 

- Consent decree — Fraud — No relief under S.l5l. 

If a party desires to have a consent decree amended 
or vacated upon the ground that it was fraudulently pro¬ 
cured, his proper course, and indeed bis only course, is 
to proceed by separate suit for the purpose. There is no 
justification for invoking S.l5l at all. {Rankin, C. J. 
and C.C. Ghose , J.) J. C. GaLSTAUN v. PRAMATHA 
Nath ROY. 33 C.W.N. 883= A.I.R. 1929 Cal. 470. 

- Decree on award — Fraud — No relief. wider 

S . 151. 

A decree passed in terms of award cannot be challen¬ 
ged in appeal on the ground of fraud, nor can it be set 
aside by the Court by virtue of its inherent powers under 
S. 151. The remedy of the party lies by a separate suit. 
A.I.R. 1927 Nag. 212, Appl. {Findlay, J.C.) SaDa- 
sheo Kirad v . Mahadeo Ganesh Sahani. 

118 I.C. 61 = .A.I.R. 1929 Nag. 111. 

- Prevention of. 

There is always an inherent pow'er in every Court to 
see that no fraud is allowed to be' perpetrated and to 
prevent any miscarriage of justice by reason of any fraud 
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nemet rated by parties to proceedings. (Srinivasa Ayyan 

r P / ) SUNDARARAJULU NAIDU V. NARAYANA- 

k ' .. kt .,nn aq M L.T. 34=103 I.C. 825 = 

SW AM 2 6 M.L.W. 481 = A.I.E. 1927 Mad. 813. 

_ Compromise— Undue influence—No remedy un- 

i mr'iv filed a petition of compromise supported by an 
^ On the first day for the appearance of the 
tv himself his Counsel asked the Court to excuse the 
attendance of the party and stated that he had been 
"° tmeted by the party personally to press the applica- 
"• romoromise. The Court accordingly passed a 

t | 1C " 1 e in terms of the compromise. Some time after the 
decree review of judgment on the ground that 

P , arty f^ion of compromise Ll the affidavit were execut- 
the petition ot < -°™P , • fear of his life at the 

ed by the party because he «as .nw ^ ^ ^ 

hands of the de en ^ also could not be applied. 

be applied and O. 41, Kl. PraSAD S.NGH „. 

{P.ggott, /.) 82 I.C. 1022 = 

RAM An H oJ- 22 AL J U8 = 6L.E.A. Civ. 46 = 
46 All. 245 — 22 ■ A . LR . 1924 AU. 398. 

_ hx parte decree— Fraud-Execution can be stay- 


^The Executing Court has no power to stay the execu- 
• 1 a n 21 K 29 if at that time no suit is pen- 

T “before^' a«ins't the decree holder on the part of 
ding before it a» but (he Court has an inherent 

the jadgm l5l f the civil Procedure Code to 

power und f e . l '^ t n 10 t n he ,round that the « paste decree 

was obtained by fraud. {Scott-Smith, J.) 

holmes «t. WaRVA 5 I i S o .419 = A.I.E. 1923 Lab. 614. 

Consent decree-Limits of interference 


"TTcourt has inherent powers to correct its own pro- 

. r a. Tf Uc been ,laid down that where the 

Question is whether there was consent in fact, there is 
cower in the Court to investigate the matter in a pro- 
ne^v constituted application and to set aside the decree 
ff i/is satisfied that a party never in fact consented to 
but that the Court was induced to pass the decree on 
the fraudulent representation made to it that the par y 
had consented to it, but that where there is a consent in 
fact i c to say where the parties have filed a compromise 
„etWon and they admit that they have filed but allege 
that his consent was procured by fraud, the Cour ‘ c an¬ 
no* investigate the matter either in review or in the ex¬ 
ercise of its inherent power, and that the only remedy of 
the party is to institute a suit to set aside the decree on 
the ground of fraud. In other words, the factum of the 
consent can be investigated in summary proceedings but 
the reality of the consent cannot be so inves ^S at ^- 

r W N 631 ; 19 C.W.N- 419 ; 34 Bom. 408 ; 27 M.L. 
J 172 Foil {Das and Kulwant Sahay , J Jf) SADHO 

r«. 23 p h o o 197 4v„ 0 7 “: 

A.I.B. 1923 Pat. 483. 
—S. 161- Guardian and Ward. 

Decree against minor—No lawful Guardian 


Decree set aside for want of guardian-Procedure. 

Where the previous suit had failed for want of a law- 
ful guardian, the proceedings in it including the decision 
are a nullity from the point when the improper appoint¬ 
ment of the guardian was made. It is not a commence¬ 
ment of a fresh suit. It is not an application for rehear¬ 
ing, because in the eye of law there has been none. It is 
not an application to restore. It is an application to 
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revive it by the appointment of a proper guardian so 
that from the date of such appointment it becomes a pro¬ 
perly constituted suit in which the differences between the 
parties can be decided. {Walsh and Ryves, //.) Kripa 
K lSHEN v. BABU Lal. 76 I.C. 765 = 45 All. 606 = 

A.I.E. 1924 All. 225. 

—S. 151—Inherent Powers. 

— Orders pending P.C. appeals . 

The High Court has an inherent power to make such 
orders or give such directions as may be called for in the 
circumstances of a particular case pending an appeal to 
His Majesty in Council. ( Rankin , C.J. and C.C. Ghose. 

/.) Kumar Sabat Kumar Roy v. official As¬ 
signee of Calcutta. 34 C.W.N. 631. 

-Where a cause of action arises only after the 

suit has been instituted, still the suit may be decreed 
in certain circumstances. 37 I. C. 962 ; 7 M.L.W. 403 
and 127 P.R. 1919, Ref. {Zafar Ali and Addison , //.) 
Labhu Ram Charnu Fauju. 116 I.C. 317 = 

30 P.L.R. 306 = 11 L.L.J. 251 = 

A.I.E. 1929 Lah. 409. 

- Decision of fact — Re-opening. 

When a court of law has in any proceeding before it, 
decided upon evidence or in the absence of evidence, a 
question of fact, it is not competent to it to allow that 
question to be again re-opened except in the very restrict¬ 
ed terms laid down by the provisions for review of judg¬ 
ment. A.I.R. 1921 P.C. 23 ; A.I.R. 1924 Mad. 673 and 
Mad. C.M.A 467 of 1927, Foil. ; A.I.R. 1923 Mad. 
487. Not Foil, and 6 All. 269, Ref. {Wallace and Ma- 
dhavan Nair , J J.) GOVINDASS KRISHNADOSS v. 

Rajah of Karvetnagar. A.I.E. 1929 Mad. 404. 

-Interlocutory Judgments. 

Although C. P. Code, makes no provision, save in 
the special case dealt with in O. 14, R. 2, for the pre¬ 
paration and delivery of what has been called an inter¬ 
locutory judgment or a judgment adjudicating upon 
some of the issues decided, before delivering the final 
judgment and decree, the Court would not necessarily 
be acting illegally or irregularly or in contravention of 
the Code in so doing. A Court has jurisdiction to pass 
such an order as a step towards the framing of the 
final decree. And such an order, if it is an adjudica¬ 
tion and not merely an opinion, is binding upon the 
successor of a Judge passing it. 10 All. 162; A. I. R. 
1923 Cal. 521; 20 C. W. N. 43; 32 Bom. 432; 16 All. 
306; 15 C. L. J. 259; A. I. R. 1921 All. 276; 2 P. L. 

T 663; A. I. R. 1923 All. 384 ; A. I. R. 1924 Cal. 
160; and A. I. R. 1921 P. C. 11; Dist. (1897) A. W. 
N. 150 ; 4 L. B. R. 256; 5 S. L. R. 184; and 14 A. 
L. J. 1171, Doubted and not Appl.; 6 All. 269 (P.C.); 
A. I. R. 1924 Cal. 467; A. I. R. 1922 Cal. 307; 33 
Bom. 293 ; 45 Cal. Ill; 13 P. W. R. 1911; and 8 N. 
L. R. 92 ; Rel. on. {Odgers and Curgenven , //.) 
Parthasarathy Appa RAO V. VENKATADRI Appa 
RAO. 113 I. 0. 646 = A. I. E. 1929 Mad. 121. 

- -Stay or deferring the issue of process — Conside¬ 
rations. 

An inherent power in a Court to stay or defer the 
issue or operation of its own processes in cases demand¬ 
ing the exercise of such power in the interest of justice 
has been always recognised. O. 21, Rr. 21, 26 and 37 do 
not exhaust all the discretion of the executing Court, nor 
does R. 11, in the case of a decree for money, limit 
or restrict any jurisdiction or discretion which an exe¬ 
cuting Court may have in respect of any decree that 
is before it for execution. The right of the decree* 
holder to execute his decree, unless the decree itself 
imposes a restriction upon the right of immediate en¬ 
forcement, arises as soon as the decree is complete. 
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But, consistently with this right, if the Court finds that ] 
its processes for its enforcement should be delayed for a 
while, the Court is not powerless ; but the discretion 
that it has, lies within very narrow limits and should not 
be used to ignore the just rights of the decree-holder 
and putting him off indefinitely. ( Mukerji and Graham , 
//.) J. C. GALSTAUN v. F. E. Dinshaw. 

31 C. W.N. 653 = 102 I. C. 513 = 

A. I. E. 1927 Cal. 581. 

•- Exercise is discretionary. 

The exercise of the residuary powers of Court under 
S. 151 is purely a matter of discretion and an appellate 
Court should not ordinarily interfere with the exercise 
of that discretion, unless a strong case is made out. 
(.Mukerji and Graham , //.) SARAT CHANDRA v. MlT. 
RA MUKERJEE & Co., 100 I. C. 518 = 

A. I. E. 1927 Cal. 420. 

-A Court has got no inherent jurisdiction to treat 

his previous older, net cancelled either by review or 
appeal, as a nullity. (Greaves a?id Mukerji, JJ.) AB¬ 
DUL KADER V. AMB1KA Charan. 

97 1. C. 697 = A. I. E. 1927 Cal. 57. 

- Revocation of Arbitrator's appenitment. 

A Court has inherent power to revoke the appoint¬ 
ment of an arbitrator tefoie the making of an award 
in a proper case, but this power should always be exer¬ 
cised with the greatest cauticn. ( Bricduay , J.) AMIN 

Chand Kaushi Ram v. Kaushi Ram Mn tar 
Sain. 100 I. C. 46 = A. I. E. 1927 lah. 187. 

- Eveiy Court trying civil causes has inherent 

jurisdiction to take cognizance of questions which cut 
at the root of the subject matter of controversy between 
the parties. 35 Mad. 607 (P.C.), Foil. ( Curgcnvcn , /.) 
G. ramachandra Rao v. Sama Rayar. 

98 I. C. 280 = A. I. E. 1927 Mad. 143. 

-Neither S. 148 nor S. 151 authorizes a Court to 

meddle with its final decrees. ( Jackson , /.) KRISHNa- 
MACHARULU v. C. VENKATA SUBBIAH. 

24 M. L. W. 443 = 1926 M. W.N. 713 = 
97 I. C. 795 = A. I. E. 1926 Mad. 1059. 

- Set-off in execution. 

Where a party attaches in execution a decree for 
mesne profits obtained by the judgment-debtor under 
S. 144 of the C. P. Code, against a third party, though 
the case may not strictly fall within O. 21, R. 18, the 
Court has inherent power to allow such third party to 
set off as against the attaching decree-holder executing 
the decree for mesne profits against him (/. e.\ the third 
party referred to) a decree which he holds for a larger 
sum against the original holder of the decree for mesne 
profits. ( Chatterjee and Panton , JJ.) ADWA1TA 

Chandra v. Chittagong Co. 

84 1.0.747 = 28 C. W. N. 988 = 
A. I. E. 1925 Cal. 102. 

- Order wider Para. 3 of //, Sch. C. P. Code can 

be cancelled. 

Although there is no specific provision in the second 
Schedule to the C. P. Code authorizing a Court to cancel 
an order made by it under para. 3 of the Schedule, 
yet in a proper case and for good cause the Court has 
inherent power to cancel that order. (Case law 7 discus¬ 
sed), 10 Bom. 381, Not Foil. See C.P. Code, Sch. II, 
para. 3. {Kulwant Sahay, J.) LACHMAN MACHHUA 
V. MOGHAL Mian. 86 I.C. 540 = 6 P.L.T. 488 = 

A. I. E. 1925 Pat. 720. 

-High Court has power not merely to set aside 

abortive proceeding in lower Court but to pass such 
order as the Court ought to have passed itself, and can if 
the matter be referred back still pass. ( Walsh , Ag.C.J. 
and Ryves J.) PANDIT BALGOBIND v . SHEO KUMAR. 


821. C. 184= 22 A. L. J. 791 = 5 L. E. A. Civ. 545 = 

46 All. 864 = A. I. E. 1924 All. 818. 


- Exercise of — Considerations. 

Appeals to the inherent jurisdiction of the Court have 
to be regarded with the greatest caution. But, if after 
exercising such caution, the Court is clearly of opinion 
that the jurisdiction ought to be exercised, it should 
not be intimidated from so doing, because no case on 
all fours is forthcoming from the repoited decisions in 
the various High Courts. ( Marten , J.) JETHABHAI 
VERSEY v. Amarchand Madhavji & Co. 

25 Bom. L. E. 713= 82 I. C. 852 = 

A. I. E.1924 Bom. 90. 

■-A plaint which was returned for presentation to 

the pioper Court, was on that very day presented to 
that Court. The pleader who thought that his power 
to act for the plaintiff had expired asked for time to 
procure fresh vakalatnama. The Munsif accepted the 
plaint and treated it as presented and the case was 
decided on the merits in plaintiff’s favour. On objec¬ 
tion being taken in appeal that the Mursiff had wrong¬ 
ly exercised jurisdiction under S. 151, 

Held , the case was a proper one for the applica¬ 
tion of S. 151, the Court had power under S. 151 of 
the Civil Procedure Code to allow the plaintiff time 
for the production of the lakalatm.ma, and it would not 
nullify the provisions of Rr. 1 and 4 of Order 3 of the 
Civil Prcceduie Cede. But the power there mentioned 
must be used very sparingly and only in the last resort, 
if only because of the great danger of mistake as to 
w hat the justice of a given case may be. (Halii fax, A. 
J. C.) DIB1 I-AL V. KRJSHNAJl. 

67 1. C. 296 = 5 N.L. J. 265 = 
A. I. E. 1922 Nag. 125. 


— ■ Re-call of predecessor's orders. 

It is well settled that the Couit has ir.heient pewer 
to ie-call an order which has not been perfected, 
but r.o power whatever to re-call cr.e which has teen 
perfected. Theiefore a successor has r.o power to re¬ 
call the perfected order of his pjedecessor. In re St. 
Nazaie. Co. (1879) 12 Ch. D. 88. Par si Eai Deli v. 
Jet indr a Nath Bose , 10 C. L. J. 496. ( Ccutts and Das , 
JJ.) Hiko Singh v. Kazi Syed ^hmed Hussain. 

69 1. C. 742 = A. I.E. 1922 Fat. 204. 

— Ccnversiin of appeal into rczisicn. 

The High Court has power to ccnvert a Memoran¬ 
dum of Appeal into a levisicn-petiticn in a suitable 
case. (Sadasiza Aiyar and Ccutts Trotter , JJ.) RUK- 

mani ammal v. Nar/simha Iyer. • 

63 I.C. 730 = 14 M.L. W. 85= 1921 M. W. N. 487 = 

A. I.E. 1921 Mad. 612 = 41 M.L. J. 54. 


3. 151—Injunction. 

•It is well settled that when the jurisdiction of 


——At 13 Y> Cil 3CHICU uifli J-- --- 

Court is invoked under S. l5l, it is necessary for 
plaintiff to establish a strong prima facie case, and 
w that if the injunction asked fer is r.ct granted, 
‘parable injury or inconvenience would result. 55 I. 
403, Rel.cn. (Tek C handy J.) KllNJ BeHAFI LaL 
dUBARAK BEGAM. 9 L. L. J. 536 = 


■ - - Ternporary injunction against execution. 

A Court is not competent to grant a temporary in¬ 
junction restraining the execution of a decree passed by 
a competent Court either under O. 39 or S. 151, and if 
such injunction has been granted, the remedy of the ag¬ 
grieved party is not by appeal but revision. 43 Mad. 
94 (F. B.). Foil. (< Curgenven , J.) AYYAMPERUMAL 

Nadar v . Muthuswami Pillai. 1021. C. 700- 

38 M. L. T. 358 = 26 M. L. W. 899 = 

A. I. E. 1927 Mad. 687. 
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C. P. CODE (1908), S. 151 —Injunction. 

—Scope of power. 

D.iring the pendency of a suit by B instituted in the 
Sub Court, Devakotah, against A for a declaration that 
he was not entitled to keep the amount for which he 
had obtained a decree against C. B obtained an order 
permitting A to execute the decree but directing the 
m >ney realised in execution to be deposited in Court. 
Subsequently C, after he was impleaded as a party in 
the Devikotah Sub Court, put in an application to the 
High Court for an orde* of injunction against A direct- 
ing stay of execution. 

Held that as it was open to the petitioner to apply 
to the Sub-Court, Devakotah fo: the relief sought for 
and if refused there then to come to the High Court on 
appeal, it was an improper use and erroneous construc¬ 
tion of S. 151 to invoke it in the present ca^e. ^A. I. R. 
1925 M id. 42 ; 40 Cal. 955, and 3 P. L. J. 43o Cons. 

(R i mesa m and M i i havan Alai r , //.) PETHAPERU- 
M \L CHETTIAR V. CHIDAMBARAM CHETTIAR. 

1021. C. 333 = 38 M. L. T. 3o4 = 

1927 M W N. 253 = A. I. R. 1927 Mai. 532 = 

52 M. L. J. 670. 

- —Temporary m in iatory ini unction can be granted . 

A Court acting under O. 39. R. 2. can only grant 
an inj i.ietion restraining the defendant from commit¬ 
ting injury. It is no answer to such injunction that in 
effect the defendant is compelled to perform certain acts 
which ordinarily would be subject of a mandatory in¬ 
junction. Anl if for some reason the Court finds it 
necessary to issue a temporary mandatory injunction it 
cannot be said that such an injunction is beyond its 
inherent power, bu: it should not act under O. 39, R. 2. 
See also O. 39, R. 2 .(Jichson, /.) GbPPAYVA v. ANK- 
aYYA. 93 1. C. 535 = 24 M L W. 854= 

A. I. R. 1927 Mai. 210. 

" — jovt. officers. 

The C )urt does not possess an inherent power for 
granting injunctions against Government officers not 
subu-dinate to it. (Zifar Ah. /.) RAM S.ARAN D \S 
v. M \ULU. 93 I. C. 540 = 27 P. L. R. 11 = 

A.I.R. 1926 Lah. 284. 

- —Person outside jurisdiction . 

Although a Court will not issue any inj inction against 
a person not within its jirisdiction yet when that person 
has submitted to its j irisdiction, the Court will in the 
ends of justice restrain that party from doing anything 
which it considers is improper and will amount to an 
abuse of the process of the Court. 1 P. L. T. 277, Foil. 
(Jw.ila Prami and Aiami, /J.) C03WAMI LALOD 

L\lSharm\7a Radhey LalGoswami. 

85 I. C. 852 = 6 P.L T. 540 = A. I. R. 1926 Pat. 171. 

- -Restraining execution. 

No Court except a chartered High Court in which a 
suit was instituted has power under the C. P. Code, or 
any other statutory enactment to restrain the executing 
Court by an injunction from executing a decree. Only 
a chartered High Court has inherent powers to issue 
injun ctions of this nature in certain cases, but other 
Courts do not possess any such powers. 34 Cal. 97 and 
34 Cal. 101, Foil. (Zufar Ali. J.) KaNSHI Ram v. 
Firm Prabh Dial Arjan Dass & Co. 921.C. 259 = 
7 L.L.J. 457 = 26 P.LR. 561 = A.I.R. 1925 Lah. 618. 

-- —High Court's powers. 

High Court has an inherent power to grant injunction 
in suitable cases irrespective of the provisions of O. 39. 
(Abdul Raoof , J.) S.AMANDAR v. FAZAL. 

78 I. C. 802=A. I. R. 1925 Lah. 242. 

--In a suit merely of a declaratory nature it is not 

proper to grant an injunction staying proceedings in 
another suit pending in another Court. (Abdul Raoof , 
/.) SAMANDAR v. FAZAL. 78 I. 0. 802 = 

A.I.R. 1925 Lah. 242. 


C. P. CODE (1908), S. 161 —Jurisdiction. 

—S. 151—Invention of Procedure. 

-Court is not justified in applying its power of 

inherent jurisdiction to introduce a new form of proce¬ 
dure for which no provision is made by the Indian law. 

(Hewbould and Cuming , //.) GOUR CHANDRA 

Goswami v. The Chairman of the Nabadwip 
MUNICIPALITY. 80 I. C. 192 = A. I. R. 1922 Cal. 1. 

—S. 151 —Issues. 

- Special issue after evidence. 

Where no direct issue upon a point was taken in the 
pleadings nor was the issue raised at the trial but the 
trial Judge after the evidence had been taken and after 
the arguments were concluded, framed a special issue 

and decided the case upon it, 

Held that this is permissible and even had there been 
no such express provision in the Code, every Court 
trying civil causes has inherent jurisdiction to take 
cognisance of questions which cut at the root of the 
subject-matter of controversy between the parties. A. I. 

R. 1918 P. C. 30 Ref. (Dawson Miller, C. J. and 
Mullick, /.) BAIJNATH SlNGH v. BRIJRAJ KUAR. 

68 I. C. 383 = 2 Pat. 52 = 4 P. L. T. 239 = 

A. I. R. 1922 Pat. 514. 

—S. 151—Jurisdiction. 

■ Vhere certain questions have been removed from 
the jurisdiction of the Court, they cannot be brought 
within the jurisdiction on the ground that the Court has 
inherent power to do what justice requires for the 
pirties before it. 45 Bom. 512 ; 24 Bom. 467, Applied. 

( Findlay, Offg. J. C.) NlZAMUDDIN V. JUMMA. 

88 I. C. 693 = A. I. R. 1923 Nag. 17. 

■ Conferring of. 

When the plaintiff, an old man filed his suit in the 
Court of the Subordinate Judge, he vas told to go to the 
Court of the M-insif and when he went to the Court 
of the Munsif he was told by the Mansif that he had no 
jurisdiction, 

Held , that although the orders passed were very old 
and an application as made for a reference under O. 46, 

R. 1 could not lie, yet the High Court could take action 
under S. l5l of the C. P. Co le and pass such orders as 
may be necessary for the eaL of jasti:e. High Court 
ordered the Sab-Judge to take up the case. (Dalai, J. 

C.) N. Jafar Husain khan v. mt. Chouthi. 

85 I. C. 702 = 12 O. L. J. 189 = 2 O. W. N. 81 = 

23 O. 0. 323 = A. I. R 1925 Oiiih 461. 

■ o. l5l cannot confer jurisdiction on Coart to do 
what is prohibited by positive law. Where a judge had 
passed an order as to Court-fees, 

Held, that his successor could not alter that order save 
in case of arithmetical or clerical error or on review. 
(Das and Ross, J/.) H.ARIHAR PRASAD V. M.AHES- 

WARI PRASAD. 82 I. C. 813 = 3 Pat. 654 = 

A. I. R. 1925 Pat. 47. 

■ A Court has no inherent jurisdiction to do that 
which is prohibited by the Code. So it cannot set aside 
its own decree except under S. 152 or on review. (Das 
and Ross , //.) RAMESWAR MAHTON v. LALA DWAR- 

kha Prasad. 84 I. C. 320= 3 Pat. 778 = 

6 P. L. T. 309 = A. I. R. 1925 Pat. 36. 

- High Court-poauers. 

Ss. 22 and 23 do not apply where transfers to the 
Original Side of a High Court from a Court sub¬ 
ordinate to another High Court is desired. The 
High Court has the power in exercise of its 
inherent jurisdiction to grant the petitioner the 
relief for which he asks by an order of stay but the 
right of a plaintiff to institute a suit in a Court in 
which the law permits him to sue should not be inter¬ 
fered with by the High Court in exercise of its extra¬ 
ordinary jurisdiction unless the suit is brought in bad 
faith for the purpose of working injustice to which the 
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defendant would not be subjected if the suit were 
brought in another competent Court. The mere fact 
that it would be more convenient to the applicant to have 
the action tried elsewhere than at Bombay, is no sulfi- [ 
dent reason to force the plaintiffs summarily out of the 
Court in which they are entitled legally to sue and to 
deprive them of the substantial sum expended by them 
on Court-fees in a proceeding for which there is no pro¬ 
vision in the Code of Civil Procedure and by the appli¬ 
cation of inherent powers not utilised in practice except 
for the purpose of preventing or remedying grave abuse. 

65 I. C. 782; 20 A. L. J. 118; 44 A. 278; A. I. R. 
1922 All. 65, Dist. (Campbell, /.) PRAGJI SOORJI 
& CO., BOMBAY v. KALU M.AL vSHORI MaL & CO. 

69 I. C. 772-A. I. R. 1924 Lah. 306. j 

- Dismissal of suit by minor's next friend. 

A court has jurisdiction in a proper case to dismiss a 
suit filed by the next friend of a minor on the ground 
that it is not in the interest of the minor that the suit 
should be allowed to go on. (JVazir Ali and Neave, A. 

J. Cs .) Harihar Baksh Singh v. Jagannath 
Singh. 831. C. 778 = 11 O. L. J. 260 = 

A. I. R. 1924 Oudh 413. 

—S. 151—Letters of administration. j 

- Dismissal for want of—Pouter to restore . ! 

Where, though the issues were all found for plaintiff, 
the suit was dismissed for want of letters of administra- j 
tion, but the Court gave the plaintiff liberty to aDply to 
have the dismissal set aside on obtaining the letters 
and the plaintiff on subsequently obtaining the same, 
applied to have the order of dismissal set aside. 

Held the order dismissing the suit was really a means 
of suspending the suit and at the same time discharging 
it from the list of suits on the file. The merits of the 
case having been entirely in the plaintiff’s favour, he 
should not be prejudiced by an error in procedure on 
the part of the trial Court, 

Held, also, that the Court to which the application 
was made was not entitled to question the power of the 
Court to order allowing restitution against which no 
appeal was filed. ( Macleod , C. /. and Coyajee, /.) 

Khuhal Singji Himat SlNGJI V. Uman Singji 
Daulat Singji Thakore. 701. C. 910 = 

24 Bom. L. R. 738 = A. I. R. 1922 Bom. 210. 
—S. 151—Limits of. 

- IVaiver of right of appeal—Ho right to invoke 

section. 

A party not taking advantage of the right of appeal 
granted him by the Code should not be allowed to ask 
the Court to exercise its powers under S. l5l. (Macleod, 
C.J. and Coyajee, J.) VlRAPPA v. BASAPPA. 

92 I. C. 354 = 27 Bom. L. R. 1511 = 

A. I. R 1926 Bom. 139. 

“ Appeal in non-appeal able cases. 

Under S. 151 of the Code, the Court has no inherent 
power to allow the appeal against the order of remand 
where no right of appeal is given by the Code. That 
section can never be invoked in any case unless a Court 
has jurisdiction to entertain the case. It cannot be in¬ 
voked to give this Court jurisdiction if it does not pos¬ 
sess it otherwise. (Ashworth, J. C.) FaRZAND ALI 
:v. EkadaSHI. 731.0.591 = 26 0.0.10 = 

10 O. L. J. 36 = A. I. R. 1923 Oudh 177. 

-To summon a private citizen to give evidence 

^before another private citizen is not within the inherent 
jurisdiction of a Court. ( Marten , /.) JAMES MAC¬ 
KINTOSH & Co. v. Scindia Steam Navigation 
C a, ltd. 75 I. C. 221 = 24 Bom. L. R. 853 = 

47 Bom. 250 = A. I. R. 1922 Bom. 444. 
—S. 151—Limits of—Other remedies. 

-When there is a specific provision of law to meet 


C. P. CODE (1908), S. 151—Limits of—Other 
remedies. 

the necessities of a case, resort to inherent jurisdiction 
is not permissible. A. I. R. 1924 All. 668; A.I.R. 1924 
Mad. 114 and 1 Lah. 363, Rel. on. (Bhide , /.) 

Muhammad Akbar Khan v. amar Nath. 

122 I. C. 102 = 31 P. L. R. 477 = 
12 Lah. L. J. 71 = A. I. R. 1930 Lah. 789. 

-Resort to inherent powers under S. 151, is not 

justifiable when other remedies are open to a litigant. 

It was open to the auction-purchaser in a declaratory 
suit to sue for a consequential relief in the shape of 
mesne profits in addition to the declaration of title 
sought by him, or he could have also sued for mesne 
profits separately. He did not, however, do so. 

Held, that there seemed to be no justification for 
resorting to inherent jurisdiction. (Bhide, J.) HEM 
Raj v. Bisheshar Das. 120 I. C. 681 = 

A. I. R. 1930 Lah. 72. 

- Cannot override express provisions. 

The inherent powers of the Court under S. l5l cannot 
be exercised to override the explicit provisions of Sch. 2, 
which limit the jurisdiction of the Court to “correct” 
and “ modify ” the award in certain specified cases only; 
1 Lah. 363; A. I. R. 1925 Lah. 321 ; A. I. R. 1925 
Pat. 36, Ref. (Teke hand and Dal ip Singh , //.) 

Kaikabad v. Khambutta. A. I. R. 1930 Lah. 26. 

--When the legislature has made special provisions 

in order to meet a particular contingency it is not open 
to a party to have recourse to the residuary and more or 
less nebulous powers inherent in Courts to do justice 
under S. 151. Case-law fully considered. (Agha Hai¬ 
dar, J.) Khushi Mahomed v. Bark at Bibi. 

|28 P. L. R. 554 = 1031. C. 425 = 
A. I. R. 1927 Lah. 622. 

-Where the applicants had their remedy otherwise 

provided and had neglected to make use of it. recourse 
to inherent powers should not be had. A. I. R. 1924 
All. 446. Ref. ( Findlav , /. C.) BALAJI v. Gopal 
Mali. 102 I. C. 543= A. I. R. 1927 Nag. 262. 
- Pri nciple. 

S. 151 of the C. P Code, makes no law ; it merely 
reminds Judges of what they ought to know already, 
that if they find the ordinary rules of procedure 
resulting in injustice in any case, whether by the force of 
circumstances or through the attempts of a party to set 
an unfair advantage out of them, those rules can be 
broken, but the Courts are not bound to break the rules 
and the power under S. l5l is to be used only when 
there is no other remedy open. ( Hallifax , A./.C.) 
SaDAHEO RaO v. UMAJI. 23 N. L. R. 79 = 

103 I. C. 220 = A. I. R. 1927 Nag. 212. 

-When the Code makes provision for a certain 

[ procedure, the Code must be deemed to be exhaustive in 
that respect and the provisions of S. 151 cannot be in¬ 
voked in opposition to those provisions. 43 Mad. 94 and 
A. I. R. 1924 Mad. 114, Rel. on ; A. I. R. 1923 Lah 

144, Diss. (Phillips, J.) VARADACHARLU v. 
NARASIMHA Charlu. 92 I. C. 615 = 

23 M. L. W. 85 = 1925 M. W. N. 886 = 

A.I.R. 1926 Mad. 258. 

--Where a Code declares the law on any matter 

specifically dealt with, the law must be ascertained by an 
interpretation of the language used by the legislature 
for, the essence of a Code is to be exhaustive on such 
matters. 43 M. 94, Foil.; 45 B. 618, Diss. (Schwabe, 
C. J. and Waller, /.) KRISHNASWAMI NaIDU v. 
R. CHENGALROYA NAIDU. 76 I. C. 836 = 

18 M. L. W. 870 = 33 M. L. T. 207 = 
47 Mad. 171 = A.I.R. 1924 Mad. 114 = 45 M.L.J. 813. 

-A Court cannot invoke its inherent jurisdiction 

where there is a provision in the Code which would 

^ • 
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C. P. CODE (1908), S. 161 —Limits of—Other 
remedies. 

meet the necessity of the case. (Baker , Offg, J• C.) 
MT. MU LI A v. PARTAB. 78 I. C. 72 = 

A. I. R. 1924 Nag. 326. 

-A suit was dismissed for want of proof. The 

Court subsequently discovered that there was some docu¬ 
mentary evidence on record and therefore of its own 
motion, it set aside its own decree and fixed the date for 

final hearing. . . 

Held, that a remedy by way of review being open to 

the plaintiff, the Court should not have acted under 

S 151 (Daniels, J.) MAHADEO v. KaLOO. 

731. C. 494 = 21 A. L. J. 447 = 

4 L. R. A. Civ. 365 = A. I. R. 1923 All. 603. 

—S. 151 —Limits—When can he invoked. 

_Where there is no provision in the Code expressly 

providing for a remedy and none which prohibits a 
remedy being administered and such remedy is called for 
in order to do that real and substantial justice for the 
administration of which it exists, the provision of S. 151 
may and should be resoited to. (M. N. Mukerji, J .) 
NABU Sahu v. KAMDEV NAITY. 107 I. C. 729 = 

47 C. L. J. 87 = A. I. R. 1928 Cal. 179. 

-If the Court purports to prevent an abuse it must 

find what the abuse is ; S. 151 is not a general clause 
validating every act of a Court which cannot otherwise 
be justified. It is a section allowing a Court to exercise 
its power in specified circumstances, and it cannot exer¬ 
cise that power until those circumstances are established. 
(Srcenivasa At y an gar and Jackson, JJ.) TlMMARAjU 

V. Narasimha Raju. 109 I. C. 528 = 

1928 M. W. N. 222 = 28 M. L. W. 152 = 
A. I. R. 1928 Mad. 522=54 M. L. J. 665. 

- Wilful neglect to avail remedy provided, 

A court cannot make use of the special provisions of 
S. 151 where a party has his remedy provided elsewhere 
in the Code and has wilfully neglected to avail himself 
of the remedy so provided. (Stuart, C. J.) J.AGAT 
SlNGHA v. RAJPAL KOER. 1141. C. 128 = 

5 O. W. N. 895 = A. I. R. 1928 Oudh 478. 

-Where the Code contains specific provisions deal¬ 
ing with a particular matter the Court ought not to in¬ 
voke the aid of S. 151. (Page and Graham, JJ.) 
Banka Behari v. Birendra Nath. 103 I. C. 864 = 
55 Cal. 219 = 47 C L. J. 69 = A.I.R. 1927 Cal. 850. 

-S. 151 was enacted only to provide remedies 

ircases where the provisions of the Code are not ample 
or sufficient to give such remedies and in cases in which 
a remedy is not provided for by the Code. (Mukerji 
and Roy, JJ.) SATYENDRA NATH v. CHARU CHAN- 

dra. 104 I. C. 188 = 45 C. L. J. 557 = 

A I. R. 1927 Cal. 657. 

-Where there is no provision in the Code expressly 

providing for a remedy and none which prohibits a 
remedy being administered and such remedy is called 
for in order to do that real and substantial justice for 
the administration of which it exists, the provision of 
S. 151 may and should be resorted to. A. I. R. 1925 
All. 773 and 21 C. W. N 769, Ref. (Mukcrji and 

Graham, JJ.) SARAT KRISHNA v. BlSESWAR MlTRA. 

103 I. C. 69 = 54 Cal. 405 = 31 C. W. N. 576 = 

A. I. R. 1927 Cal. 534. 

-Whenever it is necessary for the ends of justice 

or to prevent an abuse of the process of the Court, the 
Court always has jurisdiction to pass an order under 
S. 151, unless its jurisdiction in that behalf has speci¬ 
fically been taken from it. But whether justice does 
require a Court to invoke its inherent jurisdiction, must 
be determined with reference to the particular facts of 
the case and the rule of law that a Court cannot invoke 
an inherent jurisdiction where there is a provision in the 


C. P. CODE, (1908), S. 151 —Limits—When can be 
invoked. 


Code, which, if applied, will meet the justice of the case. 
44 Cal. 929, Foil. (Cuming and Page, JJ.) ASUTOSH 
GHOSE v. INDU BHUSHAN. 981 C. 70 = 

A. I. R. 1927 Cal. 158. 


- Neglect to avail remedy. 

S. 151 cannot be invoked where the party had a 
remedy in law and failed to take advantage of the same 
within limitation. A. I. R. 1926 Mad. 258, Foil. 
(Prideaux, A. J. C.) SABUDD1N v. PUNDLIK. 

101 I.C. 320 = A.I.R. 1927 Nag. 197. 

-If a Court acts under S. l5l of the C. P. 

Code it ought to state in what manner the ends of 
justice require the revival of the proceedings. At least 
as strong grounds should be required to justify an appli¬ 
cation under S. l5l as would be required on an applica¬ 
tion for review. (Dalai, J. C.aitd Neave, A. J. C.) 
SlTAPAT PAM t/. MAHAVIR Prasad. 87 I. C. 438 = 

A. I. R. 1926 Oudh 69. 


- Bar of remedy by neglect. 

S. 151 cannot be invoked to help a party who had a 
remedy provided by law and failed to take advantage of 
that remedy within the period of limitation allowed. 
(Campbell, J.) FIRM DUN1 CHAND GOKAL CHAND 
v. Pritam Das. 7 Lah. L. J. 13 = 26 P.L.R. 841 = 

86 I. C. 256 = A.I R.1925 Lah. 321. 
-S. l5l is not intended to override the express pro¬ 
visions of law. In other words where the law provides 
a period of limitation for a particular class of applica¬ 
tions, the court cannot ignore the provisions of the law of 
limitation by appealing to S. l5l of the Code. That 
section is intended for cases for which the strict letter 
of the law provides no remedy. A. I. R. 1924 All. 446„ 
Foil. (Daniels, J.) TOTA RAM v. PANNALAL. 

79 I. C. 997 = 46 All. 631 = 

22 A. L. J. 583 = 5 L.R.A. Civ. 347 = 

A. I. R. 1924 All. 668. 

- Should not cause mischief or injustice. 

S. l5l cannot be called in to justify an act where the 
act instead of being necessary for the ends of justice or 
to prevent an abuse of the process of the Court not only 
causes or is likely to cause incalculable mischief but also 
perpetrates injustice to third parties who are neither 
parties to the suit nor bound by the decree passed 
therein. (Kinkhede, A.J.C.') PANNALAL v . BHAGI- 
rathibai. 78 I. C. 601 = 20 N.L.R. 11 = 

A. I. R. 1924 Nag. 98. 

-Court cannot re-call order duly made in exercise 

of inherent jurisdiction save on review or under S. 152. 
(Das and Ross, J J.) RAMCHARAN SlNGH v. JANG- 

bahadur Singh. 791. C. 900 = 

5 P. L. T. 631=A. I. R. 1924 Pat. 696. 

- Bar of remedy by neglect. 

The inherent power under S. 151 to set aside the 
dismissal of a suit does not extend to a case in which the 
aggrieved party had had a definite remedy open to him 
but failed to resort to it within the time allowed by law 
and so has lost it. (Lentaigne and Carr , JJ.) S. G. 
M. Samson v . Silvaran. 3 Bur. L. J. 47= 

82 I. C. 418 = A. I. R. 1924 Rang. 274. 

- Disregard of limitation. 

Where the Code expressly limits the powder of a Court 
there cannot co exist an inherent power in that Court to 
disregard the limitation. A. I. R. 1922 Mad. 505, Rel. 
on. (Spencer and Venkatasubba Rao, JJ.) MaLAYANDI 

v. Bomman Poosarj. 711. C. 204 = 

17 M.L.W. 159 = A. I. R. 1923 Mad. 331. 

-S. 151 was never meant to enable the Court to 

contravene a distinct provision of law 1 Lah. 363 Foil. 
(Daniels, J.) BHAGWAN SlNGH r\ SHEONATH SlNGH. 
64 I. C. 217 = 24 0. 0. 215=A. I. R. 1921 Oudh 46. 
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C. P. CODE, (1908), S. 151—Limits—When can he 
invoked. 

- Limits of if there tit power. 

The inherent power of the Court as vested in it by its 
own constitution is not limited to Ss. 151 and 152, C. P. 
Code. (18 C. W. N. 772. Ref.) ( Suhrawardy and 
Chotzner, JJ.) KABIR-UD-D1N MoNDAL v. ENTAJ 
MONDAL. 79 1.0. 586-A. I. R. 1925 Cal. 420. 

- Security for mesne profits. 

Although a plaintiff has often a reasonable fear that 
if he gets a decree he will fail to realize mesne 
profits, yet the Code has not made express provision for 
such an order. ( Dalai and Simpson , A. J. Cs.) 

BHAGWAN BAKHSH SlNGH V. SUKENDRA BlKRAM 
SINGH. 10 0. L. J. 209 = 74 IC. 335= I 

A.I.R. 1924 Oudh 11. i 

•- Addition of parties in appeal. 

An appellate Court has power to implead only such 
persons as parties to the appeal as were parties in the 
Trial Court and were not made parties to the appeal but 
not those who were complete strangers to the suit. 18 
All. 332, Ref. Powers of a Court to implead parties 
under S. l5l, C. P. Code, are circumscribed by O. 41, 

R. 20 and it is only in exceptional circumstances that 
the inherent powers under S. 151 could be invoked. 3 
Pat. L.J. 409, Dist. ( Moti Sugar, J.) Mt. HALLMAN 
v. NUR Muhammad Khan. 

73 I.C. 136 = A.I.R. 1923 Lah. 490. 
—S. 151—Mistake. 

- Rectification to prevent abuse of process. 

There was a clear accidental slip in including in the 
judgment, property belonging to some body other than 
the judgment-debtor, and to correct the slip, the map 
had to be revised. 

Held, that S. 152 applies both to judgments and 
decrees and the slip in the judgment can be corrected 
and for that reason the map also can be revised in order 
to avoid the abuse of the process of the Court under 

S. 151. {Dalai, J.) SATTAR v. NAZIR KHAN. 

114 I.C. 867 = 50 All. 859 = A.I.R. 1929 All. 147. 

- Wrong figures in judgment. 

But where a wrong sum of money was entered in the 
judgment itself as payable by one party to the other, 
through a mistake in calculation by the parties. 

Held . the mistake should be corrected under S. l5l. 

( Mtars, C.J. and Dalai, J.) NAWASI BEGAM v. DlLAF- 
ROZ BEGAM. 102 I.C. 124 = A I.R. 1927 All. 585. 
- Wrong name. 

S. 151 empowers a Court to allow correction of an 
accidental mistake in the name of a party. {Jai Lai , /.) 

Firm Rattan Chand Bhawani Das v. Firm 
Kewal Ram Rup Chand. 96 I.C. 11 = 

8 L. L. J. 398 = 27 P.L.R. 648. 

- Ignorance of Court. 

Where the court passes an order inadvertently 
without being aware of certain facts which should have 
been brought to its notice it has power to correct 
an error committed by it not owing to the negli¬ 
gence of a party, but owing to its not being aware 
of certain facts. {Devadoss and Waller, J J.) 

Narayana Chettiarzl Muthu Chettiar. 

50 Mad. 67 = 51 M. L. J. 219 = 1926 M. W. N. 890 = 

26 M.L.W. 878 = 97 I.C. 1008 = 
A.I.R. 1926 Mad. 980. 

-It is an inherent power of every Court to correct 

its own proceedings where it has been misled, although 
there may be no express provision in the C. P. Code, 
for such correction. ( Jackson, J.) SRINIVASA RAO 
v. VENKATANARASAMMA. 22 M. L. W. 629 = 

91 I.C. 727 = A.I.R. 1926 Mad. 119. 
-Even apart from S. 151 the Court has an in¬ 
herent power to rectify the mistake which had been 

D. D.—VOL. 1—126 


C. P. CODE, (1908), S. 151—Mistake. 

inadvertently committed by itself. A preliminary decree 
for sale was passed in favour of the appellant who 
within three years of the passing of the preliminary 
decree applied to the Court to pass a final decree. 
Notices were issued to the judgment-debtors and the 
case was adjourned from time to time; on one of the 
adjourned dates, the applicant happened to be absent. 
The defendants never appeared. In the absence of the 
parties, the Judge passed an order dismissing the suit for 
default. 

Held, that the order of the Court was wrong and that 
the Court was right in setting it aside when the mistake 
was brought lo its notice by the party. {{Sulaiman and 
Milker ji, J J.) JODHA SlNG v. PADEY GOKARN. 

87 I.C. 225 = 47 All. 546 = 23 A.L.J. 405 = 

A.I.R. 1925 All. 622. 

- Lapse of time—No relief. 

S. 151 cannot properly be applied, where an applica¬ 
tion to rectify a mistake in the quantity of property sold 
m execution was not made till more than three years 
after the sale, and it was substantially directed against 
a purchaser for value who was no party to the decree 
and who acquired the property in good faith on the 
basis of the sale certificate. (Ryves and Daniels, JJ.)' 
IMTIAZ-UN-NISSA v. CHUTTAN LAL 

47 All. 304= 22 A. L. J. 1119 = 

6 L. R. A.Civ. 153 = 84 I. C. 746 = 

A. I. R. 1925 All. 236. 

-Where the Court had wrongly entered the word 

“probate” in its judgment instead of “letters of admini¬ 
stration” the Court can correct the judgment at a sub¬ 
sequent stage of the same case on the matter having 
been brought to its notice. {Mookerjee and Cuming, 
JJ .) SlVADAS MOOKERJEE V. SURENDRA NATH 

Chatterjee. 821. C. 382 = 40 C. L. J. 24 = 

A. I. R. 1925 Cal. 178. 

-Where a pleader by mistake attached a different 

decree to the memo, of appeal, the names of parties in 
two decrees (the correct one and the one attached, being 
the same but in opposite order. 

Held , that he should be allowed to put in the right 
decree in place of the one already filed. {Young, J .) 

Maung Po Thin v. Maung Po Thin. 

85 I. C. 196 = 3 Bur. L. J. 325 = 
A. I. R. 1925 Rang. 188. 

- Acquisition of rights by third parties—No relief. 

Obiter\ Even an accidental error should not be 
amended if third parties have acquired rights under the 
erroneous judgment in the interval. {Wazir Hasan, A. 

J.C.) Sheo Dharshan Singh v. Mata Din Singh. 
80 I. C. 833=11 0. L. J. 227 = 78 I. C. 96 = 

A. I. R. 1924 Oudh 408. 

-Where from the discussion of the case it appear¬ 
ed that the intention of the Judge was to decree the 
appeal and it was only by a mistake that the words 
“fails and is dismissed” were used, held, that the Court 
is bound to correct a clerical error such as has taken 
place in the judgment, and the words “is decreed” 
should be substituted in place of “fails and is dismiss¬ 
ed.” The provisions of Ss. 151 and 152 are much wider 
than the corresponding sections of the old Code. {Dalai, 

A. J.C.) Mt. Mahesha v. Rameshar. 

711. C. 563 = A. I. R. 1924 Oudh 144. 

-The powers of a Court to correct an error ob¬ 
vious on the face of the record before the order has 
been completed are very clear. {Spencer and Devadoss r 

JJ.) Gopala Iyengar v. Mummachi Reddiar. 

74 I. C. 416 = 17 M. L. W. 254 = 
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A. I. R. 1923 Mad. 392. 

- Execution by mistake. 

Where execution of a decree was ordered under a 
mistake that plaintiff had fulfilled the terms of^ the 
decree, held that on discovery of the mistake the Court 
has got inherent power to set the wrong right. ( Daniels , 

I C) DO HI I,AL V. Mr. JAMAGA. 

72 I. C. 879 = A. I. R. 1923 Oudh 16. 

_The Court has got inherent power to correct any 

mistake it has made. Quite apart from S. 151, any 
Court might rightly consider itself to possess an inherent 
power to & rectify the mistake which had been inadver¬ 
tently made. ( Devadoss , J.) JAM BU AMMAL 

NATARAJAM PILLAI. 70 A ;p-j Bb /“ 

31 M. L. T. 215-A. I. R. 1922 Mad. 485. 
—S. 151—Parties, addition of. 

- In appeal* , . „ 

Whatever the powers of the Court may be under O. 
41. R. 20. there is an inherent power in tne Court to 
add parties to appeal in a pioper case. A.I.K. 1 ^1 ^al. 
722, Rel.on. (Has and Ross, //.) BEAS SlNGH v. 

Baldeo PATHAK. 7 Pat. 5 iO -_9 PX. T 2 7 

109 I. C. 609-A. I. R 1928 Pat. 343. 

Transposition also. 


The High Court has ample power in the interest of 
justice to add parties, or to transpose a party from one 

category to another 4 C.W.N. 58, Dist.; 10 Bom. 2-7, 
Not Foil. ( Suhrawardy and Mullick , J/-) SURYA- 
KANTA v. TARAK NATH. 44 C. L. J. 243 = 

98 I. C. 822 = A. I. R. 1927 Cal. 37. 

- In appeal . 

Apart from all questions as to the scope of O. 41, R. 

20, and 0.41, R. 33, the Court has inherent power to 1 
add a respondent to the appeal. (Mookerjce and Pan¬ 
ton , //.) pulin Bihari Roy v. Mahendra Chan¬ 
dra Ghosal. 67 I. C. 10 =34 C. L. J. 405 = 

A. I. R. 1921 Cal. 722. 

—S. 151—Receiver. 

- Pending arbitration proceedings. 

The Court is competent to appoint a Receiver in the 

interval between the submission of an award and the 
final acceptance or rejection of it and also where an arbi¬ 
trator is proceeding with a reference. But in the latter 
case the power of the Court should not be exercised save 
in exceptional circumstances. ( Kennedy , J. (7.) CHE- 
TAN SING BAGASING v. GULIBAI. 

78 I.C. 84 = 18 S. L. R. 303 = 
A. I. R. 1925 Sind 102. 
—S. 151—Reconstruction of Records. 

-There is inherent power in every Court to recon¬ 
struct its own records where it has been destroyed or 
lost and it follows that there is inherent power in the 
appellate Court to reconstruct the records of the Court 
from which an appeal lies to it. (2 Burrows 722 ; 42 
Am. Dec. 640 ; 7 W. R. 18 Ref.). {Schwabe, C. 
v Oldfield and Ramesam , //.) MARAKKARUTTI v. 
VEERAN Kutty. 73 I. C. 1050 = 46 Mad. 679 = 

18 M. L. W. 21 = 32 M. L. T. 382 = 
1923 M. W. N. 471 = A. I. R. 1923 Mad 647 = 

44 M. L. J. 673 (F. B.). 

—S. 151—Refund. 

- Excess Court-fee. 

Under S. 151 the subordinate Courts have power to 
issue certificates directing the refund of Court-fees paid 
in excess by inadvertence; 14 W. R. (1870), 47; 40 Cal. 
365 ; 461. C. 271 and 3 P. L. j. 452, Rel. on. 

(Mukerji and Bennet , J /.) MF.NNA LaL v. RAM 

Chandra. 1221. C. 188 = 1930 A. L. J. 805 = 

A. I. R. 1930 All. 471. 

- By next friend. 

Where a trial Court cites S. 151 as the authority 


C. P. CODE (1908), S. 161 —Reliefs. 

empowering it to pass the order under O. 32, R. 6, 
directing the next friend to refund the money to the 
bank, wherein it was deposited under a decree in favour 
of the minors and where from the next friend had with¬ 
drawn it without the permission of the Court, the order 
having been passed under S. 151 is not appealable. 
{Shadi Lai , C. /• and Broadway. /.) HARBHAJAN 

Singh v. Santosh Singh. 31 P. L. R. 171 = 

A. I. R. 1930 Lah. 496. 

- Court fees for review. 

A decree of the District Judge, by an accidental 
mistake, made those defendants also against whom no 
relief was claimed, liable for the decretal amount. On 
plaintiff’s appeal to the High Court, the decretal amount 
was increased but the question, as to who were bound by 
the decree was not referred to in the judgment. There¬ 
after the defendants whose names were wrongly includ¬ 
ed in the decree applied to the High Court for the 
amendment of the decree. 

Held, that although S. 15, Court Fees Act, was not 
applicable to this case, as it could not be said that on 
the rehearing the Court reversed or modified its former 
decision on the ground of mistake of law or fact, still the 
court-fee paid on the review application ought to be 
refunded for the ends of justice and to prevent the abuse 
of the process of the Court. ( Rutledge , C.J. and Brown , 

/) C. T. A. M. Chettyar Firm v. Ko Yin Gyi. 

7 Rang. 88 = 117 I. C. 585= 

A. I. R. 1929 Rang. 158. 

- Auction purchase-money. 

Where in execution of a decree on a prior mortgage 
a certain property is sold and is again sold in execution 
of a decree on a subsequent mortgage in a proceeding to 
which the judgment-debtor, the decree-holder, the 
previous purchaser and the subsequent purchaser are all 
parties, the Court has power under S. l5l to direct the 
decree-holder to refund the amount paid by the auction- 
purchaser as the price of the property. {Mukerji, J.) 
ATM A Ram v. NANAK Chand. 92 I. C. 571 = 

A. I. R. 1926 AU. 274. 

- Stamp on returned appeal memo. 

The High Court has inherent power to grant a 
certificate for renewal or refund of the value of stamps 
used on a memorandum of appeal which was returned 
to the appellants, on the ground that it was not properly 
stamped. 3 P. L. J. 452 Foil. {Jwala Prasad and 

I Ad ami, J J.) BHUNESHWARI PRASAD v. KlSHEN 

Dayal. 72 I. C. 405 = 4 P. L. T. 504 = 

A. I.R. 1923 Pat. 600. 

—S. 151—Refusal to amend—Remedy. 

-Under S. 152 of the C. P. Code the Court has 

power, under the peculiar circumstances of any case to 
refuse the application for amendment of decree if it feels 
inclined to do so. The Court is not bound to grant the 
application in every case. On the judgment-debtor 
satisfying a mortgage decree in full, the case was struck 
off. Three years afterwards, the defendant applied for 
amendment of the decree. 

Held , that the Court could dismiss the application if 
it was inclined to do so. 

Held further, that the failure by the Court to exercise 
this jurisdiction on the ground of its non-existence, 
amounted to material irregularity in the exercise of its 
jurisdiction, so that revision of its order was permissible. 
{Sulaiman and Daniels. //.) PtTAM LaL r. BALWANT 

Singh. 88 I. C. 398 = 23 A. L. J. 518 = 

6 L. R. A. Civ. 423= A. I. R. 1925 AIL 556. 

—S. 151—Reliefs. 

-An o'der dismissing for default an objection of 

judgment-debtor if it is not covered by O. 9, judgment. 
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debtor should have applied under S. 151 or 0.47. 

( Sulaiman , Ag. C. J. and Botnet, J.) SUMER 
-CHAND V. Beni Prasad. 112 1. c. 380 = 

26 A. L. J. 1395 = A. I. R. 1929 All. 123. 

-Where an unsuccessful applicant to set aside sale 

under O. 21, R. 90 brings a suit praying (1) that the sale 
.should be declared void, and (2) that, if the sale be found 
valid, he alone should be declared to be entitled to the 
surplus sale proceeds, even if the suit is held to be un- 
entertainable, the Court must give a decision on the 
second prayer. ( Zafar Ali and Jai Lai, //.) RADHI v. 

BUTA Mal. 119 I. C. 431 = A. I. R 1929 Lah. 618. 

■ ■■ -By High Court. 

Where the applicant has been prejudiced by the 
change of date and the hasty procedure in the Munsif’s 
Court and the District Judge refused to entertain his 
application on the ground that he could not take up 
civil matters during the vacation, I 

Held, that this is a clear case in which the High 
Court must act under S. 151. ( Pullan , /.) GAJODHAR ! 
Lal v. Secretary of State. 1 L. C. 187= ! 

105 I. C. 146 = A. I. R. 1927 Oilih 276. | 

'""‘Advancement of income. I 

In cases where the plaintiff is not clearly entitled to 
some relief in the suit, Courts will refuse to make an 
order for advancement of income. ( Spencer , O. C. J. 
and Srinivasa Aiyangar, /.) YUSUF SaHEB v. 

Subhan Bibi. 86 I. C. 909 = 21 M. L. W. 308 = 
1925 M. W. N. 109 = A. I. R. 1925 Mad. 443 = 

48 M. L. J. 395. 

—S. 151—Remand. 

See also C. P. CODE, S. l5l—APPEAL. 

—S. 151—Remand—Inherent power. 

-Even where O. 41, R. 23 does not apply the suit 

not having been disposed of on a preliminary issue, the 
appellate Court ha* inherent power to make an order 
of remand under S. l5l. 37 M. L. J. 536 ; A. I. R. 


; C. P. CODE, (1908), S. 151—Remand- Powers of 
i Court. 

44 Cal. 929; 45 C. 94 (P. C.), Ref. {Mockerjee and 
Rankin , //.) KAMINI KUMAR DEB v. DURGA 

CharaNNag. 741. C. 392= 37 C. L. J. 122 = 

A.I.R. 1923 Cal. 521. 

-An appellate Court has inherent powers to order 

a remand which can however be made only where the 
justice of the case demands it. {Walmsley and Ghose , 

//.) Sashi Mukhi Dasi z;. Abinash Chandra 
Haldar. 80 I.C. 172 = A.I.R. 1922 Cal. 279. 

—S. 151—Remand—Interpretation. 

--In an appeal from a mortgage decree the first 

appellate Court decided all the points in dispute except 
those which related to the amount due to the defendants 
as mortgagees The decree of the first court was 
reversed and that Court was directed to take proper 
pleadings with regard to the sum due to the mortgagees. 
In an appeal from the remand order, 

Held , that the order was under S. 151. It being 
neither an order under O. 41, R. 23 nor a decree, no 
appeal lay. 12 N. L. R. 126 Expl.; 44 Cal. 929 (F. B.) ; 
A. I. R. 1927 Pat. 296 and A. I. R. 1925 Mad. 229, 

Appr. ( Macnair , A. J. C .) SOBHARAM v. RAM- 
PRASHAD. 117 I.C. 280 = 26 N.L.R. 44 = 

A.I.R. 1929 Nag. 63. 

-\ Railway Company was sued for compensation 

for non-delivery of consignment. The trial Court 
| dismissed the suit on a preliminary point, on the finding 
j that there was no “wilful neglect” on the part of the 
Railway Company and left undecided the issue as to 
the question of damages. On appeal the lower appel¬ 
late Court held that ‘ wilful neglect” was proved <md 
remanded the case. 

Held, that the remand was under O. 41, R. 23 and 
not under S. 151. {Addison and Bhide , //.) E. I. RY. 
Co., Calcutta v. Piyaralal Sohanlal, 

112 I.C. 735 = 10 Lah. 360 = 30 P.L.R. 541 = 


1927 Mad. 335 ; A. I. R. 1928 Mad. 984 ; A. I. R. 

1928 Mad. 991 and A. I. R. 1928 Mad. 430, 
Foil. {Walsh, /.) THIRUKAVAL CHETTI v. KARLA 

Goundan. 119 I.C. 466 = A. I. R. 1930 Mad. 72. 

-The plaintiff in a redemption suit based his 

claim on the purchase of the equity of redemption 
made by him from X. At the time of the argument 1 
the defendants took the objection that the purchase 
would not be binding on the heirs of X and the trial 
Court upheld the objection. But the appellate Court 
allowed the plaint to be amended adding the heirs of X 
as parties to the suit and remanded the suit under its 
inherent powers, and awarded the plaintiff’s costs of the 
appeal. 

Held , that the Court did not exercise its inherent 
, powers of remand without jurisdiction. {Walsh, J.) 
THIRUKAVAL CHETTI v. K.ARIA GOUNDAN, 

119 I. C. 466 = A. I. R. 1930 Mad. 72. 

- Addition of parties and properties. 

When the appellate Court thinks it necessary that 
other parties should be joined as defendants and certain 
other properties should be included in the suit, the only 
•course for it to take is to reverse the decision and to 
remand the suit for a fresh trial from the commence¬ 
ment and that can only be done under the inherent 
jurisdiction of the Court. 44 Cal. 929, Foil. {B. B. 
Ghose and Pantcm, J J.) ANATH BANDHU DUTTA 
v. AiSALI NAMADAS. 43C.L.J. 601 = 97 I.C. 188 = 

A, I. R. 1926 Cal. 1076. 

- Second appeal. 

In a second appeal involving several points difficult to 
disentangle, the appropriate course Jo follow is to make 
not an order under O. 41, R. 25, but an order of 
remand in the exercise of inherent power of the Court 


A.I.R. 1928 Lah. 774. 

-In the absence of an express indication by the 

lower appellate Court as to the law under which the 
remand had been made, it becomes necessary for the 
High Court to determine under what law it was made. 
There is no doubt that a remand is permissible under 
S. 151, but it has often been laid down that a recourse 
should be had to S. l5l only in very exceptional cases. 
Therefore, in the absence of an express indication to 
that effect it cannot be construed that every remand 
illegally made by the lower appellate court is one under 
S. l5l in the absence of an express mention of O. 41, 
R. 23 or R. 25. If it were so construed, the result 
Would be that it would be impossible for the High 
Court to interfere, in exercise of its appellate powers, 
with the illegal orders of remand passed by the lower 
appellate Court. {Jai Lal . J.) MT. SaHIBJI v. MOHAM¬ 
MAD Sarwar Khan. 9 L.L.J. 543= 106 I.C. 842= 

29 P.L.R. 300 = A.I.R. 1928 Lah. 116. 

-Where the trial Court tries all the issues, but the 

lower appellate Court frames some more and remands 
the case for decision thereon, the remand is not under 
O. 21, R. 23, but one in the exercise of the inherent 
power of the Court. {Das and Adarni, JJ.) CHAU- 
DHARY CHANDR1KA PRASAD V. MlTHU RAT. 

103 I.C. 722 = 6 Pat. 380 = A.I.R. 1927 Pat. 296. 
-An order of remand to try the case after amend¬ 
ing the plaint is not one under O. 41, R. 23. 44 Cal. 
929, Ref. {Martincau, J.) MAHOMED SHAH a. TALA- 
BHUSSAIN SHAH. 73 I.C. 915 = A.I,R. 1924 Lah. 245. 
—S. 151 —Remand—Powers of Court. 

-Under the Code of 1882, the powers of remand 

were limited and restricted by the provisions of S. 564. 
The section has been omitted in the Code of 1908 and 
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C. P. CODE, (1908), S. 151 —Remand—Powers of 
Court. 

it is clear that the powers of remand have been widened 
by the omission of that restricting section. Under S. 
1^1 an appellate Court may remand the case not directiy 
covered by Kr. 23 and 25, O, 41. The inherent power 
of the Court extends to such matters ; but at the same 
time a Court cannot exercise its inherent power to the 
doing of an act which is prohibited by the Code itself. 
Where theiefore an order of remand does nothing 
which is prohibited by the Code it cannot be properly 
described as an irregular or invalid order and finding 
of fact arrived at after the remand is binding in second 
appeal. 58 I. C. 538. Ref. ; 16 Mad 299 (P. C.), Dist. 
(Johnstone and T eke hand , //•) PAR MAN AND 

Bashir Ahmad. 122 1.C. 473 —31 P.L.R. so¬ 
il L.L.J. 507 = A.I.R. 1930 Lah. 224. 

- Findings in order. 

The High Court can, under its inherent powers, to 
prevent an obvious injustice, refuse to be bound by a 
finding in a remand order of a Suboidinate Court even 
though neither party can question it, not having ap¬ 
pealed from the remand order. (Btys and Ashworth. 

jj.) Kalika Prasad v. Ajudhia Prasad. 

J 1929 A.L.J. 448=121 1. C. 211 = 51 All. 780- 

A. I. R. 1929 All. 421. 

The powers cf the appellate Court as TegaTds 


remand are not restricted to the cases specified in O .41, 
R. 23. The Ccurt is entitled to make an erder of re¬ 
mand under the provisions of S. 151. 44 Cal. 929 and 
A.I.R. 1922 Pern. 267, Pel. cn. ( Mvihoji and Roy , 
//) JNANENDRA MCHAN v. PKOFULLANANPA 

GOSWAMI. 32 C.W.N. 101= 106 I. C. £42 = 

A. I. R 1928 Cal. 812. 

- Reception of rejected evidence. 

The appellate Court has inherent powers apart from 
the provisions of O. 21, Rr. 27 and 28 to remand a 
case for the reception of the evidence rejected by 
trial Court and for final disposal by the trial Court and 
therefore the order of remand is not revisable. A.I.R. 
1927 Mad. 335 and A. I. R. 1921 Mad. 716, Foil. 

( Curgcnven and Ananthakrishna Ayyar , //.) VEN- 
KAMMA v. GOPARAJU PERRAJU. 

1928M. W. N. 164=1121. C. 1 = 

A.I.R. 1928 Mad. 991. 
-- ■ It is not competent for a Court to remand a case 
under S. 151 when the case is clearly covered by another 
provision of the law under which a remand could be 
made. S. 151 only comes into operation in the absence 
of an express provision of the law governing the case 
before the Court and is to be used in exceptional cases. 
(Jai Lai . J.) NAND LaL v. BaIJ NATH. 

95 I. C. 169 = A.I.R. 1926 Lab. 537. 

-The powers of the appellate Court as regards 

remand are not restricted to the case specified in O. 41. 
R. 23, but the Court by reason of its inherent juris¬ 
diction vested in it by S. 151 of the C. P. Code, may 
remand in any case other than the case specified in 
O. 41. R. 23, if it be necessary for the ends of justice 
to do so. 44 Cal. 929 (F. B.), Foil. ( Greaves and 
Mukerji , //.) UMESH NARAIN CHOWDHURY v. | 

Secretary of State. 87 I. C. 575 = 

A. I. R. 1925 Cal. 1157. 

-A Court can investigate the correctness of a 

remand order, though no appeal had been filed against 
it. (Lias and Ross, JJ.) Ram RAI v. MaHESHWAR 

Prasad. 78 I. C. 466 = A.I.R. 1925 Pat. 336. 

-Appellate Court has power to make an order of 

remand under S. 151 only when O. 41, R. 23 does not 
apply. ( Martineau , /.) MOHAMED SHAH v. TaLAB- 

hussain Shah. 73 I. C. 915 = 

A. I. R. 1924 Lah. 245. 


C. P. CODE, (1908), S. 161 —Restitution. 

-The power of remand by the Appellate Court 

could not be limited to the case described in 0.41, R. 

23. The lower Appellate Court has the power to con¬ 
sider the question whether the suit was heard ex parte 
against the appellant on sufficient grounds. If the 
Appellate Court is minded under the circumstances- 
of a particular case to reverse the decree of the trial 
Court and to remand the suit to that Court for a retrial, 
it has power to do so. It may be that a case may 
not fall w ithin the scope of R. 23. O. 41, but the words 
of R. 33, O. 41, as also the provisions of S. 151, are 
wide enough to save the power of the Appellate Court 
to make an order suited to the circumstances of the 
case or in the interest of justice, and if necessary to- 
remand the suit for a retrial. ( Maclecd , C. J. and 
Shah , /.) JETHALAL G1RDHAR V. VARAJLAL BHAI- 
SHANKAR. 63 I. C. 478 = 46 Bom. 184 = 

23 Bom.L. R. 769 = A.I.R. 1922 Bom. 267. 

__An appellate Court has inherent powers to order 

a remand whkh can hewever be made cnly where the 
justice cf the case demands it. (Walmsley and Ghose , 

//.) Sashi Mukhi Fasi v. abinash Chandra 

HALDAR. * 80 I.C. 172 = A.I.R. 1922 Cal 279. 

r S . 151 —Remand—Revision over. 

■ W here both paities declaied that they had no 

evidence toeffer on the questiens at issue and asked 
the Ccuit lo deal with the case cn the acmissiens made 
by them, it was highly irregular c n the pait cf the appel¬ 
late Court to allow appellant to raise new questicr.s and 
to remand tie ca*e fer fiesh evidence cn these points 
and appellate Court’s order of remand cculd beset 
aside in revisit n. (Madhazan Nair and Thiruvenkata- 
chariar , J J .) T. KAKAMMA V. CHANDFASIKARA 
SOMAYAJULU. I-O- ' 705 = 

A I R. 19£9Mad. £05. 

. The appellate Ccurt has inherent powers apart 
frem the previsions cf O. 21, Rr. 27 and 28 to lemand 
a case fer the reception cf the evidence rejected by trial 
Court and fer final disposal by the tiial Ccuit and 
therefore the order cf remand is not revisable. A.I.R. 
1927 Mad. 335 and A.I.R. 1921 Mad. 736 Foil. ( Cur - 

genven and Ananthakrishna Aiyar , //.) \ENKAMMA 
V. GOPARAJU PERRAJU. 112 I.C. 1 = 

1928 M.W.N. 164 = A.I.R. 1228 Mad. 991. 

■ Assuming that the appellate Ccuit has impro¬ 
perly used the inherent power under S. 351 in remanding 
a case, the case is rot or.e cf jurisdiction and its erder 
cannot be interfered with in revision. (Case-law Ref. 
to.) (Odgers and Curginven. JJ .) (BALIA) MaL- 
LAYYA V. (P£DrD VEERAYYA. 25 M.L.W. 198 = 

38 M.L.T. 15= 100 I.C. 1S5 = 
A. I. R. 1927 Mad. 335 = 52 M.L.J. 90. 
—S. 151—Restitution. 

-It is open to the Court in the exercise of its in¬ 
herent power to make an order for restitution for the 
purpose of doing justice between the parties concerned 
even in a case which may not come under S. 144. 
(Mukherji and Guha, JJ.) RAMANATH KARMAKAR 

v. Sheikh Asanulla. 34 C.W.N. 746. 

- Execution sale set aside. 

"Where a sale in execution of a decree is set aside 
under O. 21, R. 90 and the judgment debtor applies for 
restitution and mesne profits decree remains intact and 
therefore the provisions of S. 144 cannot apply. An 
order for restitution in such a case comes under S. l5l 
in the exercise of the inherent jurisdiction of the Court: 
2 P.L.R. 361; 41 Mad. 467; 18 C.W.N. 1299, Rel. on. 
A. I. R. 1924 Pat. 800 and A. I. R. 1922 P. C. 269. 
Ref. (Eazl Alt and Dhavle. JJ.) RAM RATAN 
Prasad v . Banarsi Lal. 1221, C. 689= 

11 P.L.T. 156 = A.I.R. 1930 Pat. 280 
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__ Conditions. 

Restitution as an equitable relief can only be granted 
under conditions when complete restoration to the status 
quo ante alone is possible. Further, the party who is 
called upon to make restitution must be in some man¬ 
ner or other a party claiming under the contract or 
transaction under which the property in respect of which 
the restitution is sought has passed to the other party. 
<) All. 340 ; 35 Mad. 692 and 23 M. L. J. 652, Cons. 
{Srinivasa Ayyangar and Cornish , //.) VeNKATA- 
RAMANI V. SUBRAMANIA. 108 I.C. 639 = 

A.I.R. 1928 Mad. 945. 

—-- Order to furnish security for restitution. 

The Civil Procedure Code is not exhaustive and does 
not affect the previously existing powers unless it takes 
them away, and that, in matters with which it does not 
deal ; the Court will exercise an inherent jurisdiction to 
do that justice between the parties which is warranted 
under the circumstances and which the necessities of 
case require and the High Court has inherent jurisdic¬ 
tion in a proper case to direct the respondents to give 
security for restitution although the respondents may 
have obtained possession of the properties without giving 
any security. 10 M. I. A. 196 and 33 Cal. 927, Foil ; 8 
W. R. 144 (F. B.), Dist. ( Das and Kalwant Sahay, 

jj) Chhatre Kumari Debi z/. Mohan Bikram 
Shah. 109 I. C. 323 = 9 P. L. T. 87 = 

A. I. R. 1928 Pat. 187. 


- Conditions . 

Apart from the mandatory nature of S. 144, S. 151 
.gives power to order restitution. 43 Bom. 235, Dist. 

There is no legal warrant for the view that if complete 
restitution all round of the positions occupied by all 
parties cannot be effected, then no order should be 
passed under S. 151 ordering restitution “ so far as 
may be,” such as would have of necessity to be passed 
were the case governed by S. 144. ( Coldstream , J .) 

•Gujar Mal v. Narain Singh. 96 I. C. 804 = 

A.I.R. 1926 Lah. 685- 

-There is inherent power in Courts under S. 151 

to apply the principle of S. 144 even in cases which do 
do not strictly come within the terms of that section and 
to order such restitution as may become necessary as 
the result of their orders. ( Jackson , /.) SUDALA1 
MUTHU PlLLAI v. SUBALAI MUTHU PlLLAI. 

831. 0. 138 = A. I. R. 1925 Mad. 365. 

-Jurisdiction as to restitution does not arise merely 

under Section 144. It is inherent in the general juris¬ 
diction of the court to act rightly and fairly, according 
to the circumstances, towards all parties concerned. 

A. I. R. 1922 P. C. 269; A. I. R. 1923 All. 394 (F.B.), 
Poll. {Mukerji and Dalai, JJ-) TARA CHANDz/. MT. 
CHAMPA. 84 I.C. 75 = 46 All. 767 = 22 A.L.J. 673 = 
5 L. R. A. Civ. 659 = A. I. R. 1924 All. 718. 


■The power of a Court to grant restitution is not 

* . « _• • ^ t C 1/1/1 


confined to cases covered by the provisions of S. 144 
but under that section read with S. 151, may be extend¬ 
ed to other cases. ( Campbell , /.) Ga NGA J* a * T _ Vm 

Natha Ram. 

A. I. R. 1924 Lah. 583. 


_ Case not covered by express terms of section — 

Court has inherent powers to cause restitution. . 

A decree-holder purchased property in execution sale. 
Subsequently, by a private settlement which received the 
sanction of the Court, it was agreed that the sale should 
not be confirmed, if by a certain fixed date the judg- 
ment-debtors paid Rs. 1,313 to the decree-holder. One 
-of the judgment-debtors paid two instalments of Rs. 5Y7 
and 230 respectively within the time allowed and the 
rest was not paid* Hence the sale was confirmed in full 
satisfaction of the judgment debt. But the fact that the 


C. P. CODE, (1908), S. 151—Restoration—Dismis¬ 
sal for default. 

decree-holder still held in hands the two sums of Rs. 317 
and 230 paid to him by the judgment-debtors was over¬ 
looked by that Court when the order for confirmation 
of the sale was made. Therefore the judgment-debtors 
made the present application for restitution of the two 
sums mentioned. 

Held , that the judgment-debtors weie entitled to re¬ 
fund of the amount claimed, that their remedy does not 
lie by way of a regular Civil Suit, that this case was not 
covered by the express terms of S. 144 of the Code but 
that it was competent to the execution Court, in the 
exercise of its inherent powers under S. 151. to make an 
order for restitution with a view to secure complete 
justice between the parties concerned 31 All. 551 ; 35 
Mad. 607 ; A. I. R. 19lo P. C. 92, Foil. (Alcokerjee 
and Panton , //.) RaI C'HARAN BHUIYA v. DEBI 
Prasad Bharat. 64 I. C. 864 = 26 C. W. N. 408 = 

_35 C. L. J. 53= A. I. R. 1922 Cal. 28. 

- Execution sale set aside. 

After the auction-purchaser was put into possession of 
the property sold in the execution, the sale was set aside 
in appeal. The High Court confirmed the order of res¬ 
titution of the Appellate Court wherefor the judgment- 
debtor applied for restitution of possession under S.151, 
C. P. Code. ( Kotval , A. J. C.) SHRIKISAN v. 
SUNDARBAI. 64 I. C. 732=18 N. L. R. 24 = 

A. I. R. 1922 Nag. 82. 

-Under S. 151 Court can apply the principle of 

S. 144 to cases to which it would not ordinarily apply 
and can order restitution as may be necessary. ( Leslie 
Jones and Broadway , JJ.) ALLAH DlN v. CHIRAGH 

Din. 63 I.C. 43 (Lah.). 

S. 151—Restoration. 

Dismissal for default. 

Ex parte decision. 

When can he made. 

—S. 151—Restoration—Dismissal for default. 

- Bar of fresh suit. 

But where the petitioner will not be able to bring 
a fresh suit in consequence of the period of limitation 
for such a suit having expired, and when the evidence 
shows the petitioner was precluded from attending the 
Court on account of justifying circumstances, the Court 
can interfere under S. l5l and can direct that the suit 
should be restored. {Tapp, J.) NanaK ChaND-Ram 
Lalv. AhxMad Din. A. I. R. 1930 Lah. 440. 

- Bar of fresh application. 

S. 151 enables a Court to make such orders as 
may be necessary for the ends of justice and to prevent 
the abuse of the process of the Court. It would not be 
proper for a Court to restore an application for execu¬ 
tion dismissed for default on the ground that limitation 
would bar a fresh application. When the law lays down 
certain procedure for parties who are affected by any 
order, the mere fact that the law of limitation steps in 
and prevents the party from claiming relief under the 
procedure is not sufficient justification for the Court to 
grant a relief under S. 151. 2 Lah. 66 , Diss. from. 
{Dez>adoss and Waller , JJ.) NARAYANA CHETTIAR 

v. Muthu Chettiar. 97 I. C. 1008 = 

50 Mad. 67 = 1926 M. W. N. 890 = 
26 M. L. W. 878 = A. I. R. 1926 Mad. 980 = 

51 M. L. J. 219. 

- Execution Application. 

The Court has inherent powers under S. l5l to res¬ 
tore to the file the application for execution dismissed 
for default. A. I. R. 1922 Nag. 267, Foil. ( Subhedar , 
A. /. C.) RAMPRASAD v. KODU. 120 I. C. 405 = 

A. I. R. 1930 Nag. 134. 
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C.p. CODE. (1908), S. 151 —Restoration-Dism s-j 

sal for default. : 

-S. 151, <\ p. Code does authorise an executingCourt 

to restore an application for execution after it has been 
dismissed for default and this should be done no '" lt | 
standing that the applicant has an ahernative remedy 
by making a second application for exeat ’ ; 

satisfies the Court that should exercise £ inherent 
jurisdiction deb,to instates. CO-OPERA 

tivk society, Bhal SAYADAN 

-Under S. 151 the Court has inherent power to 

restore an application for execution which has bee" dn 

missed for default, if it is necessary in 1 e . 1 T T R 
justice and such an order is non-appea able A 1 . 1 & 
1923 Cal, 450 ; A. I. R. 1021 Lah. 67 and A. I. K. 1926 
Lah. 534, Foil. {Addison. J.) COOPER AT IV E SOCIETY 

BHAL SAYADAN V. AHMAD KHAN^ ^ q ^ (Lah) 

- Scope — Application for execution dismissed in 

default—Decree-holder trying to get the application. res¬ 
tored on the ground that the agent's absence was 
able—Second application barred at the time a pp 

it on was rightly restored under S. 151. 

An application for execution had continued for a long 
time. Steps had been taken and the matter was appro¬ 
aching completion. However, the decree-holt.er s agent 
was unavoidably prevented from appearance on one day, 
and the application was dismissed. T he decree-holder 
tried to have the application restored on he ground 
that the agent had been prevented unavoidably by sick 
ness from presence on the day before Court applied the 
provisions of S. 151 and restored the application as a 

fresh application was not in time. 

Held, that the application of S. l was right. y 
I R. 1924 All. 446, I<el. on : A. I. K. 1921 Lah. 67, 
Ref. (Smart, C. /.) JOGAT SlNGH A ■ v. RAJPAL KOER. 

5 0. W. N. 895= 114 I. C. 128 — 
A. I. R. 1928 Oudh 478. 

An application for execution dismissed for default 


cannot be restored under the inherent powers under 
S. 151. .(Odgers and Jackson, JJ.) RAMARAGHAVA- 

reddi v. Raja of Venkatagiri. 

25 M. L. W. 192=99 I. C. 954- 

A. I. R. 1927 Mad. 355 = 52 M. L. J. 123. 

-The Court has, in the exercise of its inherent 

powers expressly recognized by S. l5l, right to restore 
an application for execution which has been dismissed 
for default and should do so if the Court is satisfied that 
it should exercise its inherent jurisdiction ex debito 
justitae. ( Addison, /.) ATTAR SlNGH v. BURSINGH. 

95 I. C. 924 = A. I. R. 1926 Lah. 534. 

-Where an application for restoration of an execu¬ 
tion case wrongly dismissed for default was headed as 
an application under O. 47, R. 1 and also under S. 151. 

Held, the application was really one under S. 151. 
(i Suhrawardy, /.) SARAD1NDU MUKERJI v. GANESH 

Chandra Tewari. 781. C. 816- 

A. I. R. 1925 Cal. 184. 

-A Court can under S. 151 restore an application 

for execution after it has been dismissed for default, and 
should do so if the applicant satisfies the Court that it 
should exercise its inherent jurisdiction for the ends of 
justice and no notice is necessary to the opposite party 
before setting aside the dismissal. (2 Lah. 66 , Foil.) 
(Scott-Smith, J.) ABDUL KARIM v. RAM SlNGH. 

69 1. C. 506 = A. I. R. 1924 Lah. 350. 

-The Court has an inherent power to set aside 

a dismissal of an application for execution for default 
if the ends of justice render it necessary to do so. The 
mere circumstance that an alternative remedy may be 
open to the decree-holder should not prevent the Court 


C.P. CODE, (1908), S. 151 —Restoration—Dismis¬ 
sal for default—Remedy. 

from exercising its inherent .jurisdiction if the circums¬ 
tances of the case require its exercise. 35 A. 331 (.1 . L.j y 
Ref. (Shadi Lai , C. J. and Wilberfcrce. J.) BHOMJ 
*. RAM LAL. 60 I. C T 720 = 2 Lah. 66 = 

64 P. L. E. 1921 = A. X. R. 1921 Lah. 67. 

- Ju I i sdi ct ion. 

The Court has inherent power to restore a case 

dismissed for default if it is satisfied that the case is 

one in which it should exercise that power. 44 Rem. 82 

and 34 All. 426, Foil. (Heald and Chart. JJ.) 

Abdul Karim v. Ai Hnoor. _°* 151 _ 0 

5 Bur. L. J. 139 = A. I. R. 1927 Rang. 58 

- Jurisdiction. 

Where a Couit, in the exercise of its inherent 
power under S. 151, C. P. Code, restores a suit which 
has been dismissed for default, although it finds on the 
facts that it cannot be restored under O. 9, R. 9 it does 

not act without jurisdiction under S. 115 of the Code 

(Ntwbould and Cuming, //•) RAMESHWAR MAR- 
WAR I r. HARMUKH MARWA R .. 63ic 440(Cai) _ 

_ Mistake of Court. 

A Court has an inherent jurisdiction to restore a case 
which has been dismissed in default through the m.suke 
of the Court itself. {Dal,p Singh. 

V. GHAZITARAM. a j e 192 8 Lah. 534. 

_g i 5 i_Restoration—Dismissal for default 

Remedy 

When once it is conceded that the Court even 
without any express provision of law to that effect, is 

competent to dismiss an application for execution or 
default, the power to restore that application must also 
exist, though not expressly conferred. Thus »n mheient 
power to restoie must co-exist with the power to dismiss 
and where either has net been specifically ccnferied it 
must be presumed to exist by virtue of the principle 
enunciated in S. 151. C. P. Cede. (Zafar A/, J) 
H A,U SlNGH BULAOimu ^ ^ 

A. I. R. 1930 Lah. 20. 


_A suit was dismissed for the default. The Court 

found that there was no sufficient cause for non appear¬ 
ance of plaintiff. But Court restored the suit to file 
in exercise of the inherent power of the Court under 

S. 151. 

Held, that the case was a proper one for revision as 
the question was whether the Court has jurisdiction to 
make the order. A.I.R. 1920 Bom. 198, Dist. (Jackson. 

A. /.C.) ATMARAM Sao r. Rambharos. 

J 121 I. C. 659 = 26 N. L. R. 30 = 

A. I. R. 1930 Nag. 48. 

_A suit in forma pauperis w as dismissed for 

default. The plaintiff applied under O. 9, R. 9 for 
restoration of the case. He however, did not appear 
when the application was taken up for hearing and the 
application was hence dismissed. The plaintiff then 
applied under S. 151 for restoration of the application. 
The Judge holding S. 151 inapplicable dismissed the 

•application. 

Held, that the Judge was wrong in his view. A.I.R- 
1924 All. 446, Dist. : A. I. R. 1927 Cal. 534, Foil. 

Held further, that in view of the fact that the Judge 
declined to deal with the merits of the case upon an 
erroneous view of S. l5l, it cannot be gainsaid that the- 
error was an error apparent on the face of the record.. 
(Mukerji and Jack, JJ.) SOURENDRA NaTH V- 

Jatindra Nath 115 I. C. 357 — 
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C. P. CODE, (1908), S. 151—Restoration—Dismis- j C. P. CODE, (1908), S. 151—Restoration—Exparte 
sal for default—Restoration application. decision. 


32 C. W. N. 811-A. I. R. 1929 Cal. 17. 
—S. 151—Restoration—Dismissal for default— 

—Restoration application. 

--Where an application to set aside an ex parte 

decree is dismissed tor a default, a fresh application is 
not the only remedy left open. An application for the 
restoration of such application can be made. The ques¬ 
tion for consideration is whether there was good cause 
for his non-appearance when the application was 
dismissed. Although O. 9 does not apply to such an 
application for restoration, the case falls under inherent 
jurisdiction of the Court as laid down in S. 151. A. I. 
R. 1925 All. 773, Rei. on. (Sulaiman and Niama - 
tnllah, //.) Ram Grander v. Tej Singh. 

120 I. C. 559 = A I. R.1929 All. 906. 

—S. 151—Restoration—Dismissal for default. 

-Where an application for setting aside dismissal 

of a suit for default was itself dismissed for default and 
a subsequent application was made to restore it : 

Held : per Daniels , /.—That O. 9 read with S. 141, 
applied to the ca^e, and that if there was no other reme¬ 
dy left to the applicant, S. 151 applied. 

Per Sulaiman , /.—That though it could not be said 
that the case came under O. 9 read with S. 141, S. 151 
applied and the Court could entertain the application 
under its inherent jurisdiction. ( Sulaiman and Daniels, 

//.) Ganesh Prasad i. bhagelu Ram. 

89 I. C. 350 = 23 A. L. J. 817 = 
6 L. R. A. Civ. 412 = 47 All. 878 = 

A. I. R. 1925 All. 773. 
—S. 151—Restoration —Dismissal for default— 
Suits. 

-There is an inherent power in the court to restore 

suits dismissed for default. (. Fazl Ali , /.) BHUNESH- 
WARI KUER v. JAGOO SlNGH. 122 I. C. 585. 

- Suit. 

If suit is dismissed for default and if no suffi¬ 
cient cause for non-appearance is shown, the Court has 
no power to restore the suit to file in exercise of the 
inherent power under S. 151. 34 All. 420 and 44 Bom. 
82, not Foil. ; A. 1. R. 1925 All. 610 (F. B.) ; A. I. R. 
1922 Pat. 479 ; A. I. R. 1925 Nag. 356 and A. 1. R. 
1927 Cal. 920, Rel. on. ; A. I. R. 1928 P. C. 137, Expl. 
and Rel. on ; A. I. R. 1926 Nag. 409, Ref. ( Jackson , 
A. J . C.) Atmaramsao v. Rambharos. 

1211. C. 659 = 26 N. L. R. 30 = 
A. I. R. 1930 Nag. 48. 

-If a suit dismissed under O. 9, R. 3, cannot be 

restored under R. 4 for want of sufficient cause for non- 
appearance, recourse cannot be had to S. 151 to restore 
the same. (Ross, /.) RAM MaNDAR v. MAHDOO 
LAL CHOWDHRY. 103 I. C. 620 = 

9 P. L. T. 136 = A. I. R. 1927 Pat. 369. 

-The Court has inherent power to restore a suit 

dismissed for default under S. 151. Nag. Misc. App. 19 
of 1908, Rel. on. ( Prideaux, A. J. C .) WASUDEO 
v. Inayat Hussain. 95 1. C. 260 = 

9 N. L. J. 145 = A. I. R. 1926 Nag. 409. 

-Per Rupchand, A. J. C .—Apart from the obliga¬ 
tory duty imposed on the Court to afford relief to a 
party at fault as provided by O. 9, Rr. 9 and 13 it is 
open to the Court to afford relief to the party at fault 
where the cause shown is not sufficient, but just and pro¬ 
per and for that purpose the Court may take into 
consideration the nature of the claim in suit and the loss 
likely to result to the absenting party if the ex parte 
order of dismissal of the suit or the ex parte decree is 
not set aside. 26 Mad. 599, Rel. on : 45 Bom. 648, 
Appr. ; 35 All. 331 (P.C.) Ref. ; 43 Mad. 94, Not Foil. 


The meiits of demerits of the claim in suit or the 
extent of the risk involved cannot by themselves be 
taken into consideration or afford a good ground for 
vacating an ex parte order of dismissal of a suit or an 
ex parte decree under S. 151. (Kincaid, J.C. and 
Rupchand Bilaram, A. J. C.) GhUMAN MaL 

Khatoomal v. Secretary of State. 

95 1. C. 533-20 S.L.R. 266 = A.I.R 1926 Sind 249. 
i —S 151—Restoration—Dismissal for default— 

When can be made. 

- Rejection of Plaint under O. 7,R 11, C. P. 

| Code. 

Where the District Munsif passed an order rejecting 
the plaint under O. 7,R. 11, C.P. Code, and on a subse¬ 
quent application to his successor in-office the order 
I was set aside and the plaint was ordered to be admitted 
j as a suit, held, in revision, that the lower Court has no 
I jurisdiction under S. 151, C. P. Cede, to pass the said 
, order, that it could not be viewed as a review of the 
prior order and that the same should be set aside. 
(Phillips, J.) SREERAMULU v. RAMIREDDY. 

1929 M. W. N. 140. 

—S. 151—Restoration— Dismissal for default— 

1 Wrong order. 

| -Where the Court wrongly dismisses a suit under 

O. 9, R. 8, there being no default in appearance, 
according to O. 17, R. 2 (as amended by Allahabad 
High Court,) the party being represented by a junior 
pleader, the Court has jurisdiction under S. 151 to 
restore the case if it thinks that such restoration is 
necessary for ends of justice. (Sulaiman and Niama- 
lullak, //.) BHAGWAN PRASAI) v. MADAN MURARI. 

119 I. C. 15 = 1929 A. L. J. 1183 = 

A. I. R. 1929 All. 811. 
—S. 151—Restoration—Exparte decision. 

- No sufficient cause. 

An application under O. 9, R. 13, was made for res¬ 
toration of a suit which had been decreed ex parte. The 
Munsiff held that no sufficient cause had been shown for 
the non-appearance of the applicant but restored the suit 
on certain terms purporting to act under O. 9, R. 13 and 
notwithstanding the failure of the applicant to bring 
himself within the conditions precedent to the making of 
an order under O. 9, R. 13. 

Held, that the Munsiff in making the order in that 
form under the circumstances was acting without juris¬ 
diction and it would not have been open to him to apply 
the provisions of S. l5l where there was a specific pro¬ 
vision in the Code applicable to the case in hand. (Page 
and Patterson, JJ.) HARIDAS MUKHERJEE v. BlJAY 

Krishna Das. 34 C. W. N. 222 = 

A. I. R. 1930 Cal. 387- 
-A person applied under O. 21, R. 100, in con¬ 
nexion with an execution case and the decree-holder not 
having appeared, the latter’s claim prayed for in the 
application was allowed. Decree-holder filed an appli¬ 
cation under O. 9. R. 13, for setting aside the aforesaid 
ex-parte order and for the rehearing of the claim case, 
O. 9, not being applicable to application arising out of' 
execution proceedings, the trial Court thinking that in 
obtaining the ex-parte order the claimants had not put 
the whole case before the Court, ordered the claim case 
to be restored under S. 151 to file. 

Held, that the trial Court was right in exercising its 
powers under S. 151 in restoring the claim case.. 
A.I.R. 1927 Cal. 534, Foil. (M. N. Mukerji, J.) Nabu 
Sahu V. Kamdev Maity. 107 I. C. 729 = 

47 C. L. J. 87 = A. I. R. 1928 Cal. 179.. 

- Abuse of rules of procedure. 

A landlord filed a suit against an occupancy tenant fo r . 
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decision. 

rent due from him and the plaint described the tenant 
as minor and asked for the appointment of his grand¬ 
mother as his guardian for the suit and notices »ere 
duly served, but there was no appearance for the aeren 
dant and the Court passed an ex-parte decree without 
having appointed any guardian for the defendant, where¬ 
upon the minor filed a civil suit claiming a declaration 
th a t the rent decree passed against him was void because 
he was stiil a minor and had not been represented in the 
at all A decree to that effect was passed and an 
appeal against it failed. After this, two more suits were 
inst ituteu by the landlord in which also the tenant did 
not appear and soe.x parte decisions against him were 
passed The minor again filed suits against these decrees 
whthalso were declared void like the previous one. 
The landlord, subsequently, on the tenant’s attaining 
• it-, filed an aoplication to have his three lent suits 
restored to the file .and treated as still pending, under 

Lad a right to have that question examined when he filed 
h? sLits and as the tenant himself or his guardtan in- 
h • Ipfnined from appearing in all the rent-suits 

r 0 ;'To'p pot "t < 1 .at of allowing decrees to be passed 
li khich could be set aside on the ground of 
°" h Tv after the claims were time barred, they took an 
undue ^advantage*by the use of the rules of procedure, 

abLse is by'ordering that the three rent-suits shall be res¬ 
tored to the file and treated aspending cases, instituted 

<m the dates on which the plaints were originally present¬ 
ed, and shall be tried out from the beg,inning. 

fir a rc ) Shribalabh v. Gulab Mali. 

fax, A. J. U 106 J c 575 = A X. E. 1928 Nag. 106. 

_S 151 —Restoration—^When can be made. 
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Subsequent to the discovery that the minor has not 
been properly represented by a duly appointed guardian 
it is open to the Court in the exercise of its mheren 
power under S. 151 to restore the case to its original 

number on the file and proceed with 1 

pointing a guardian. ( Sulatman and king, JJ.) PALIB 

ALI SHAH 1930 A. E L. J A 938 = A,I. E. 1930 All. 644. 

-If no case is made out to satisfy R. 13, O. 9, it is 

not open to the Court to enlarge the rule by taking re¬ 
course to S. 151. The rule deals not with a person who 
has no excuse for not being present or who, as a reason 
for not having all his witnesses, asks for an adjournment 
for the purpose of calling further evidence and is refused. 
That is not the subject-matter of the rule at all. Where, 
therefore, an ex parte decree is set aside in such a case by 
the Court on an application under O. 9, R. 13, the Court 
also invoking the inherent jurisdiction under S. 1 M it is 
an instance of decree being set aside irregularly. The 
Court purports to exercise powers which it does not 
possess and the order is liable to be set aside. ( Rankin, 

L'sSSf• c -^ 70 K - B -To.w 8 S 

S ■ A. I. E. 1930 Cal. 488. 

_The Court can only set aside the dismissal of a 

suit for default when good cause is shown under O. 9, 
R. 9. It cannot in virtue of its inherent power pass 
order restoring such suit if no good cause is shown for 
non-appearance. 43 Mad. 94, Rel. on. ( Heald and 
Mva ff) TUN AUNG GYAW v. BURMA OIL CO., 

Ltd! A. 1 R - 1930 Rang. 65. 

_!—The Court has jurisdiction to entertain an appli- 


C. P. CODE, (1908), S. 151—Restoration When 
can be made. 

cation made by the judgment-debtor for the restoration 
of his previous application made for setting aside the 
sale, and if the Court passes an order of restoration on 
being satisfied that there was a good ground for the 
default in appearance made by the judgment-debtor on 
the day when his previous application came up for hear¬ 
ing the High Court will not interfere in revision on-the 
merits ( Mukerji and Niamatullah , JJ.) YUDHISHTER 
Lal v. Fateh Singh. 119 I. C. 851 = 51 AU. 901 = 
1929 A. L. J. 1079 = A. I. R. 1929 All. 721. 
--The Court can under S. l5l restore an applica¬ 
tion made for the restoration of the suit. A. I. R. 1925 
All 773, Rel. on. A. I. R. 1924 All. 503 Ref. ( Mukerji 
I and Yount , JJ.) HURBANS SINGH v. SURESH 
DUTTA 118 I. C. 669 = 1929 A. L. J. 1082 = 

U A.I.R. 1929 All. 624. 

-A Court invoking the aid of the provisions of 

S. 151 for the purpose of restoring a suit which had 
been dismissed is exercising a jurisdiction not vested in 
it by law. (C. C. Gh >se and Buckland, JJ.) UMESH 
Chandra v. Amar Nath. 114 I. C. 672 = 

48 C L. J. 596 = A. I. R. 1929 Cal. 158. 

-S. 141, C. P. Code does not make O. 9 applicable 

to proceedings under O. 9. When an application under 
O. 9, R. 9, for restoration of the suit is dismissed for 
default under R. 4 of that order, no application lies 
under O. 9, R. 9, for setting aside that order of dismis¬ 
sal and for restoration and re-hearing of the former 
application under O. 9, R. 9, but the second application 
may be treated as an application to. restore the suit 
itself and not to restore the first application, and if it is 
within time, there can be no bar to its being dealt with 
an application under O. 9, R. 9, C.P. Code If it is not 
within time, S. l5l may be invoked in proper cases to 
restore the suit. A.I.R. 1924 All. 503, Foil. 44 Cal. 950, 
Diss. from 17 All. 106 (P.C.). Rel. on. ( Mukerji and 
Graham , JJ.) SARAT KRISHNA BOSE v. BlSWESWAR 
Mitka 103 I. C. 69 = 54 Cal. 405 = 

31 C. W. N. 576 = A. I. R. 1927 CaL 534. 

- Absence of sufficient cause. 

Suits or appeals dismissed for default under O. 9, 
R. 8, or O. 41, R. 17, can only be restored if sufficient 
cause is shown and the Courts, in the absence of such 
sufficient cause being shown are precluded from invok¬ 
in'* in aid their inherent powers under S. l5l. ( Agha 
Haider, J.) KHUSHI MAHOMED v. MT. BARKAT 
Bibi 103 I. 0. 425 = 28 P. L. R. 554= 

A. I. R. 1927 Lab. 622. 

Court-fee not paid. 


Application of the decree-holder for ascertainment of 
mesne profits was dismissed on account of non-payment 
of Court-fee can be restored ^under S. l5l, C. P. Code 
but not by way of review : 35 All. 331 (P. C.) Foil. 

(Dawson filler, C.J . Mullick , Jivala Prasad , Das and 
Potter JJ.) RAM GOLAM SAHU v. CHINTAMAN 

Singh 93 I. C. 939 = 1926 P. H. C. C. 49 = 

7 P. L. T. 313 = 5 Pat. 361 = 
A. I. R. 1926 Pat. 218 (P. B.). 

-- Laches of advocate—Mistake of clerk. 

The laches of an advocate or the careless mistake of 
his clerk is not sufficient cause for restoration of an 
appeal dismissed for fault nor is it good ground for the 
exercise of inherent power by the Court. {Pratt, /•) 

Maung Than v. Zainat Bibi. 921. 0. 208= 

3 Rang. 488 = A. I. R. 1926 Rang. 50. 

- Deceit of Vakil's clerk. 

The deficit court-fee demanded by the Court was paid 
by the plaintiff to the pleader who handed it to his 
clerk to put it in Court. The clerk misappropriated 
the money and filed bogus applications for time to pay 
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the deficit Couit-fee with the result that the Court, 
being tired of such applications, ultimately rejected the 
plaint. The plaintiff coming to know of the result of 
the suit and the deceitful conduct of the clerk filed an 
application in Court for revocation of the order reject¬ 
ing the plaint and for restoration of the suit to its 
original file. 

Held that the suit must be restored to file. After 
having paid the money to a duly constituted agent and 
an olficer of the Court under the Legal Practitioners Act 
and the rules of the High Court, whose duty it was to 
deposit it in Court, the responsibility of the plaintiff 
ceased until he was informed of the default made by the 
pleader or his clerk. (Jwala Prasad and Kulwant 
Sahay , //.) ADIT PRASAD v. RAMHARAKH AHIR. 
91 I.C. 213 = 1 Pat. 180 = 1925 P. H. C. C. 147 = 

A. I. R. 1925 Pat. 435. 

- Restoration application dismissed for default. 

There is no rule in the Code that enables the Court 
to restore an application made under Order 9, Rule 9 
which has been dismissed for want of prosecution. 
Even S. 151 does not apply in such a case. ( Macleod . C. 
J. and Crump , /.) D. 13. MANKE V. B. WALWEKAR, 

Secretary, Sew Sports. 80 I.C. 182 = 

A. I. R. 1923 Bom. 386. 

- Dismissal under O. 7. R. 11 of the C. P. Code. 

There is no power in the Court to restore the suit 
under S. 151 of the Code where the suit is rejected 
under O. 7, R. 11 ( c ). Once an order of the Court is per¬ 
fected, there is absolutely no power in that Court under 
its inherent jurisdiction either to alter or add to that 
order, save as provided by S. 152 or on review. (Das 
and Knl ivant Sahay , J J.) RAMESHWARDHARI 

Singh v. Sadhu Saran. 721. C. 629 = 

4 P. L. T. 261 = 2 Pat. 504 = A.I.R. 1923 Pat. 354. 

- Ho delay. 

S. l5l not only authorises but also compels the Court 
to cancel an order of dismissal for default if restoration 
is applied for immediately after dismissal. (Hallifax, 
A. J. C.) Har Lal v. Narayan. 64 I. C. 420 = 

18 N. L.R. 152 = 4 N. L. J. 118 = 

A. I. R. 1922 Nag. 267. 

—S. 151—Retrial. 

‘ — •‘ " ■‘ " Non-compliance with techincal rules. 

Non-compliance with R. 3. Ch. 7 of the Allahabad 
High Court Rules, which requires that, when a written 
udgment is pronounced by one of the Judges it has to 
ie signed by both Judges, is merely an irregularity which 
does not affect the merits and S. 151, C.P. Code cannot 
be invoked to ask to re hear the case merely on account 
of such technical irregularity. (Bauerji and Kendall , 

JJ.) Banarsi Das v. Sagar Mal. 1161. C. 23 = 

1929 A.L.J. 713 = A. I. R. 1929 All. 403. 

•- Bad trial of suit. 

Where the trial of suit was badly conducted by all 
concerned from commencement, in that matters not 
pleaded were put in issue and decision was given by 
appellate Court on points not contained in grounds of 
appeal. 

Held , that a trial de novo should be ordered. (Harri¬ 
son and Jailal , //.) BAHAL SlNGH v. SURAIN 
Singh. 103 I. 0. 854 = 9 L. L. J. 268 = 

28 P. L. R. 679 = A. I. R. 1927 Lah. 480. 

"■ ■ ■Commissioner re opening inquiry. 

The Commissioner has no power to “ review ” under 
S. l5l or O. 47, r. 1. But he is not bound to record his 
finding on each item objected to before proceeding to 
the next one. Nor is his finding on any of the objections 
final. He may on proper grounds re-open the inquiry 
into any of them. Until his report is made he decides 
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nothing final or conclusive. But he must have proper 
grounds for re-opening enquiry into any item, grounds 
similar to the provisions of O. 47, r. 1, that rule being 
the best guide in a matter of this kind. If he re-opens 
the inquiry on grounds which are not proper the party 
aggrieved can object only by means of exceptions to his 
report. lie cannot take out summons at an interlocu¬ 
tory stage. (Mulla, J.) J. P. FERNANDEZ v. P D 
RODRIGUES. 47 Bom. 593 = 25 Bom. L. R. 280 = 

82 I. C. 593 = A. I. R. 1924 Bom. 231. 

Decision in ignorance of party's death. 

Where one of the respondents had died during the 
pendency of an appeal but the fact was known to none 
and the appeal was heard and disposed of ; 

Held , that the appellate decree was not a nullity ; the 
appeal was ordered to be re heard with due consideration 
as to the death of the party-respondent. (Mookerjee and 
Chotzner, JJ.) ABDUL AZIZ AND OTHERS v. LAK- 

hmi Chandra Mujumdar. 74 j.q. 545 _ 

37 C. L. J. 494 = A. I. R. 1923 Cal. 676. 

- No Proper trial. 

Where in second appeal it was found that the lower 

Court had entirely misunderstood the defence and there 

was no proper trial at all and no proper decision on the 
merits. 


Held , that under Section 1M the proceedings after the 
filing of the pleadings must be considered nuil and void 
and a re-trial must be held. (Lindsay and Stuart J J ) 

Ramchhor Das Har Kishan Das. 

63 I.C. 501 = 19 A. L. J. 553 = 

.A.I.R. 1921 All. 335. 

An appellate Court has the power to order a 
re-trial and this power is to be adopted in exceptional 
circumstances where the Code does not provide adequate 
procedure. ( Buckland , /.) RADHA K.ANTA v. PRAKASH 

Chandra. 64 I.C. 599 (Cal.). 

—S. 151—Review. 


- Interlocutory orders. 

An interlocutory order made in chambeis can be re¬ 
viewed by the Court under S. l5l, and ought to be 
reviewed if the ends of justice require it, even though 
the application for such a purpose does not expressly 
fall within the language of 0.47. (Rangnekar, J.) 

Yusuf I. A. Lalji v. abdullabhoy Lalji. 

32 Bom. L. R. 665 = A. I. R. 1930 Bom. 294. 


- Limits . 

A Court cannot set aside in review its order passed 
without taking into consideration certain provision of 
law because to do so would amount to set aside an 
order passed on a misconception of law, which is not 
competent. (Mittcr, J.) SaSHI DULAL v. NaNDa Lal. 

48 C. L. J. 594 = 115 I. C. 268 = 

A. I. R. 1929 Cal. 162. 


- Statutory prohibition. 

It would be a patent misapplication by the Court of 
S. 151 of the Code, if the Court in the exercise of its 
inherent power assumes jurisdiction by way of review 7 
w here it is expressly forbidden by the legislature to 
entertain such application. 45 Cal. 5l9, Foil. ( Mittcr , 
j.) Sudananda Moral v. Rakhal Sang. 

31 C. W. N. 822=104 I.C. 136 = 

A. I.R. 1927 Cal. 920. 


- Order under 0. 11, R. 21, C. P. Cede. 

Where plaintiff’s suit has been dismissed under O. 
11, R. 21, the Court has no power to review its order 
under S. l5l, the order being appealable. (Cuming and 
Page , JJ.) ASUTOSH GHOSH v. INDU BHUSAN 
GHOSE. 98 I. c. 70 = A. I. R. 1927 Cal. 158. 

- Limits. 

The Court does not have an inherent jurisdiction 
under S. l5l to review its decree where it was perfectly 
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a good one on the date when it was passed. ( Sulaiman 
and Boys, JJ .) NATHULAL V. RaGHUBIR SlNGH. 

48 All. 160 = 6 L. R A. Civ. 569 - 23 A.L. J. 1029 = 

89 I. C. 946 = A. I. R. 1926 All. 50. 

-- Existence of other remedy. 

Court can admit in the exercise of inherent power an 
application for leview though the proper remedy would 
have been to apply to have the judgment set aside as 
having been passed ex parte. {Due Invert h , /.) MAUNG 

San Tin v. Ma PHET PU. 85 I. C. 284 = 

2 Rang- 659 = A. I. R. 1925 Rang. 192. 

-Where the power under O. 47, r. 1 is granted by 

the Code itself it is not necessary to invoke the inherent 
powers of the Court under S. 151, C. P. Code. The 
powers exercisable under these respective provisions are 
not mutually exclusive. ( A/ukcrji , J.) PROBHAS 

Kumar Ganguli v. Nithar Lal Ganculj. 

84 I. C. 278 = 28 C W. N. 928 = 
A. I. R. 1924 Cal. 1054. 

- Scope of. 

Apart irom O, 47, r, 1 the Court has inherent 
power under the new S. 151 of the Civil Procedure 
Code of 1908 to make such orders as may be necessary 
for the ends of justice and thus to review its wiong 
orders or decisions passed previously (20 All. 11 Foil.) 

( J7ua/et Prasad and Poster , JJ .) MANI LAL AND 
OTHERS V. DURGA PRASAD AND OTHERS. 

80 I. C. 667 = 5 P. L. T. 425 = 1924 P. H. C.C. 254 - 

3 Pat. 930 = A. I. R. 1924 Pat. 673. 

—S. 151—Scope of. 

Sec also C. P. CODE, S. 151—LIMITS OF. 

--S. 151 saves the inherent powers of Courts to 

make such orders as may be necessary for the ends of 
justice or to prevent the abuse of the process of the 
Court. But the inherent jurisdiction must be exercised 
subject to the rule that if the Code contains specific 
provisions which would meet the necessities of the case 
in question such provisions should be followed. ( John¬ 
stone , /.) Mahboob Begum v. Ghulam Mahomed. 

119 I. C. 488 = A. I. R. 1929 Lab. 694. 

-Section 151 cannot be resorted to where there is 

another remedy open. {Bkide, /.) IlARI BAKHSH v. 

Babulah. 1121. C. 295 = A. I. R. 1928 Lab. 772. 

-S. 151, C. P. Code, cannot be invoked to help a 

party who has a remedy provided by law and who has 
failed to take advantage of that remedy within the 
period of limitation prescribed. A. I. R. 1922 Pat. 479, 
Foil. (Prideaux, A.J.C.) SABA v. DAYARAM. 

23 N. L. R. 183 = 107 I. C. 193 = 

A. I. R. 1928 Nag. 91. 

-In proper cases to prevent gross abuse of the 

powers of the Court S. 151 may be invoked. ( Ramcsam 
' and Madhavan Nair, //.) PETHAPERUMAL CHET- 
TJAR v. CHIDAMBARAM C'HETTIAR. 

38 M. L. T. 364 = 
1927 M. W. N. 259 = 102 I. C. 396 = 
A. I. R. 1927 Mad. 592=52 M. L. J. 670. 
‘ If is difficult to see how S. 151 can give power to 
a Court to pass an order in respect of a shit which is 
not pending before it. A Court which tries a subsequent 
suit cannot pass an order with reference to a previous 
suit. (Devadoss , /.) ViRAJU v. BANGARAJU. 

91 I. C. 519 = A. I. R. 1926 Mad. 631. 

- Final decree—Omission of mesne profits — Can¬ 
not be granted under S. l5l. 

The final decree in a partition suit had omitted to 
give relief as to mesne profits though it had been allow¬ 
ed in the preliminary decree. No appeal was filed and 
an application for review was dismissed. Subsequently 
an application was put in under S. 151 of the C. P. Code 
asking for further final decree for mesne profits awarded 
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in the preliminary decree. 

Held . that in as much as no appeal was filed and the 
application for review of the final decree had been dis¬ 
missed, there was no authority and no sufficient ground 
for invoking the inherent jurisdiction of the Court. 
{Phillips, J.) VEERAPPA GOUNDAN v. VEERAPPA 
GOUNDAN. 

88 I. C. 94 = A. I. R. 1926 Mad. 886 = 

48 M. L. J. 612. 

-S. 151 would not enable the Court to act against 

any of the express provisions of the Code or the rules 
but where there is no express provision which prohibits 
a course or where it does not violate any of the rules 
there seems to be no reason why S. 151 should not be 
resorted to in order that the Court may do what in its 
opinion is fair and equitable. 33 C. 927, Ref. to (case- 
law discussed). {Kumararmami Sastri, /.) SOORYA- 
PRAKASAM MUNISWAMI CHETTI. 

84 I. C. 134 = 48 Mad. 494 = 20 M. L. W. 176 = 

A. I. R. 1925 Mad. 42. 

-Under S. l5l of the C. P. Code the Courts are 

given very wide powers to make such orders as may be 
necessary for the ends of justice or to prevent abuse of 
the process of the Court. {Daniels J. C.) SURAJ 

Baksh Sing v. Bans Bahadur. 187 I. C. 987 = 

12 O. L. J. 246 = 2 O. W. N. 218 = 

A. I. R. 1925 Oudb 418. 

- Setting aside sale for violation of an order. 

If the Judge decides to set aside the sale noton the 
ground of material irregularity occasioning substantial 
injury, but merely on the ground that an order has been 
violated, he cannot be said to be acting under 0.21, 

R. 90. He must be acting under his inherent powers. 
{Jackson, J.) AKSHIA PlLLAI V. GOVINDARAJULU 
CHETTI. 84 I C. 975 = 1924 M. W. N. 842 = 

A. I. R. 1924 Mad. 778 = 47 M. L. J. 549. 

-S. 151 merely mentions, as already existent duty 

of a Court of Justice which is so obvious and funda¬ 
mental that it is shortly described as inherent, and 
reminds the Courts that a too literal and artificial inter- 
pretation of the words of the Code is not meant and 
cannot be allowed to override that duty. ( Hallifax , 

A. J. C.) Maroti Sonar v. Chintaman Sonar. 

69 I. C. 112 = A. I. R. 1924 Nag. 58. 

- Rejection of plaint. 

The grounds on which a Court is authorised to reject 
a plaint are not only those given in O. 7, R. 11 of the 
Code of Civil Procedure. The instances given in the rule 
cannot be regarded as exhaustive or as limiting the 
powers of a Court under S. 151 of the same Code. 
{ll”azir Hasan and Neave, A. J. Cs.) HARIHAR 

Baksh Singh v. Jagannath Singh. 83 I. C. 778= 

11 O. L. J. 260 = A. I. R. 1924 Oudh 413. 
-Under S. 151 a Court can apart from considera¬ 
tions of law and equity, prevent abuse of its processes 
where the action of the decree-holder is likely to result 
in undue advantage to one party. {Dalai, J. C*. and 
Weave , A. J. C.) VASIN ALI KHAN V. AL1 BAHADUR. 

79 I. C. 685 = 10 O. L.J. 443= 
A. I. R. 1924 Oudh 230. 

- Predecessor's order cannot be re-called . 

S. 151 gives no power whatever to a Court to re-call 
an order passed by his predecessor-in-office. Where 
there is a remedy by way of appeal, it is, an extra¬ 
ordinary thing for a Judge to set aside an order passed 
by his predecessor-in-office. He is entitled to correct 
clerical or arithmetical mistakes in the judgment or 
errors arising from any accidental slip or omission and 
he is also entitled to review the judgment if there are 
grounds for review, but otherwise he is not entitled to 
touch that judgment in any way. {Das and Foster, //.) 
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C. P. CODE, (1908), S. 151 - Scope of. 

BISHESHWAR PRATAP NARAIN SAHI V. ASARFI 

SiNGH, 74 I. C. 110 = 2 Pat L. R. Civ. 155 = 
, . A. I. R. 1924 Pat. 136. 

- Awarding interest when not decreed. 

The Court cannot under S. l5l award interest or 
damages in lieu of interest on the decretal amount from 
the date of decree upto realization where no interest has 
been awarded by the decree. (Lentaigne and Carr 
//.) MAUNG Pe v. MA HNIT. 82 I. c. 427 = 

3 Bur. L. J. 58 = A. I. R. 1924 Rang. 275. 
-Exercise of powers under S. 151, C. P. Code, is 

purely discretionary with a Court. (Moti Sarar f) 
Punjab Banking Co. v. Dhvan Dhanpat Rai. 

75 I. C. 487 = A. I. R. 1923 Lah. 506. 

An oidei to defendant to prepare an inventory 
and to keep accounts is not an order under the inherent 
powers conferred by S. 151 of the Code, but is an order 
under O. 39, R. 1. ( Campbell , /.) The Firm RaGH- 
bir Singh Jaswant of Quetta &. Narijan Singh. 

72 I. C. 569 = A. I. R. 1923 Lah. 48. 

S. 151 of the C. P. Code, speaks of the inherent 
and already existing power of a Court to prevent in¬ 
justice and abuse of its own process. But to do that is 
much more than a matter within the power of the Court; 
it is its first duty, and indeed the chief if not the only 
object of its existence. ( Hallifax , A. J. C .) Maha- 

rashtraya Jnan Kosh Mandal, Ltd. v. Bijjulal. 
71 I. C. 436 = 19 N. L. R. 36 = 6 N. L. J. 100 = 

A. I. R. 1923 Nag. 182. 

-S. 151 of the C. P. Code, must not be used to 

defeat the imperative provisions of S. 3 of the Limita¬ 
tion Act. (Chevis , /.) Khairati v. Umar Din. 

66 I. C. 270 = A. I. R. 1922 Lah. 266. 

—j-Inherent powers are not to be used in order to 

relieve a party from the consequences of his own mis¬ 
takes or to enable him to evade the law of limitation. 
(Oldfield and Venkatasubba Rao , //.) C. GaNPATHI 

Mudaliar v. N. Krishnamachari. 

70 I. C. 743 = 16 M. L. W. 178 = 
1922 M. W. N. 514 = 31 M. L. T. 135 = 
A. I. R. 1922 Mad. 417 = 43 M. L. J. 184. 

-Where an ex parte decree was set aside without 

any jurisdiction and the suit was dismissed. 

Held , that although there was force in the contention j 
that the aggrieved party who had failed t 0 appeal as he 
might have done was not entitled to apply in revision . 
yet, as the order restoring the case was passed without I c 
jurisdiction, all the subsequent proceedings were illegal I 
and must fall to the ground on that order being set s 
aside. The provisions of S. 151, C. P. Code, should in \ 
proper cases be resorted to for the purpose of doing r 
justice between the parties. (Daniels, A. J. C.) MAHA- r 
bali Prasad v. Balbhaddar. 641. C. 303= h 

24 O. C. 282=A. I. R. 1921 Oudh 141. \ 

--Ordinarily S. 151 of the C. P. Code, will not 

apply to cases w'here the aggrieved parties have other - 
remedies provided in the Code. 27 M. L. J. 605, Foil. 
(Jwala Prasad , /.) HANUMAL LaL v. Mt. Ram C 
PEARI KOER. 60 I. C. 368 = 2 P. L. T. 251= C 

A. I. R. 1921 Pat. 491. e 

--S. 151 has been introduced for the simple reason S 

that no Code can exhaustively deal with the procedure o 
for exercising every power, which a Court of Justice is ir 
competent to exercise; and the language of the section S 
shows that it should be availed of only where a power ti 
which has been exercised, has not been provided for in si 
the Code. 43 Mad. (F. B.), Foil. ( Raymond , A. J. C.) 

Firm of Notandas v. Firm of Pribhday. C 

63 I. C. 131 = 15 S. L. R. 61= o 
A.I.R. 1921 Sind 38. 1 F 


0. p, OODE, (1908), S. 151—Stay of Execution 

or Suit. 


- — S. 151.—Stay of Execution or Suit. 

7 ~~ A Court has inherent jurisdiction to stav trial of 
a suit under S. 151, C. P. Code, if it is necessary for the 

,r ends of justice to do so. (Hasan and Bisheshwar Nath 
//.) Bisheshwar Baksh Singh v Dulhin Iadu- 
S NATH Kuer. 123 I. C. 50 = 7 0. W. N. 386 

—- Amounting to refusal of jurisdiction . 

7 Inasmuch, as there are definite provisions of the 
)• Code under O. 21, Rr. 97 and 98 according to which 
s the executing Court must proceed to hear application 
) made by the decree-holder under Rr. 97 and 98 com- 
plaining of resistance to possession, and decide whether 
;. the resistance or obstruction was occasioned without 
y any just cause by the judgment-debtor or any person at 
t his instigation, the action of the Court in entertaining 
r an application made by the obstructor for stay of the 

- Proceedings on the ground that he was prosecuting a 
. suit or a PP eal with respect to property in dispute, 

amounts to a refusal of jurisdiction and cannot be justi- 
fied under S. 151. ( Johnstone , /.) MAHBOOB BEGUM 

v. Ghulam Muhammad. 119 j. c. 4g 8 = 

5 A. I. R. 1929 Lah. 694. 

; ~ A suit can not only be stayed under the provi- 

- s > ons ? f S - 10 * but even under the inherent powers of 
the High Court and under the powers of general super- 
vision and superintendence vested in it j a suit in a 
particular Court can be staved pending the decision of 
another suit in different Court. To allow the former 
suit to proceed on the face of an injunction issued by 
the latter Court for staying the proceedings of the former 
pending the decision of the latter, would amount to an 
abuse of the Court and injunction issued by the latter 
would be rendered ineffective. (Addison , /.) Kadu- 
mal Jethanand v. Tilak Ram. 113 I. c. 783 = 

10 L. L. J. 470 = A. I. R. 1929 Lah. 12. 

--The inherent powers of the Court are not to be 

deemed to be limited or otherwise affected by the 
express provisions of the Code and so even where a suit 
cannot be stayed under the terms of S. 10, it can be so 
stayed by the Court if it is necessary to do so to do 
justice between the parties : 33 Cal. 927 and in S 115 
Application No. 44 of 1927 Foil. (Wazir Hasan , 

Ag. C.J. and Misra , /.) CHANNAN KUER v. S.AHDEO 
Singh. 114 1 . c. 775 = 4 Luck. 573 = 

JP* W * N - 157 = A. I. R. 1929 Oudh 341. 

High Court can stay proceedings under Guardians 
and Wards Act. 

High Court has inherent power to pass an order, to 
stay proceedings under the Guardians and Wards Act, 
and can disallow the transfer of the custody of the 
minor to the guardian appointed by the lower Court 
pending the decision of the appeal to the High Court. 

3 C. L. J. 29, Rel on. (Bhide, J.) Sham SiNGH v 
MT. Tharri. 110 1.0.912 = 

A. I. R. 1928 Lah. 912. 

- ‘Limits of power. 

A decree was obtained ex parte by A against B in 
Calcutta Court. The decree was transferred to the 
Court at Surat for execution ; and A applied for the 
execution of the decree. Thereupon B filed a suit in the 
Surat Court for a declaration that the decree was in¬ 
operative. having been obtained by fraud, and for an 
injunction restraining A from executing the decree. The 
Surat Court stayed the suit holding that it had jurisdic¬ 
tion to hear the suit, but that for the ends of justice it 
should be stayed under S. 151 on the application of A. 

Held , that if A wanted to stay the s*uit in the Surat 
Court, he ought to have applied under S. 23 (3) for an 
order that the suit should be transferred to the Calcutta 
High Court at the earliest opportunity as required by 
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C. P. CODE, (1908), S. 151 -Stay of Execution or 
Suit. 

S. 22, and that there was no substantial basis for hold¬ 
ing under S. 151 that it was necessary for the ends of 
lustiee that proceedings in the Surat Court should be 
staved ; and that the stay order was without jurisdiction. 
A. I. R. 1024 Bom. 90. Dist. (Fawcett ami Mad°avkar, 
r /.) Vai.t.abbhai Naranji v. CHHOTALAL. 

100 I. C. 154 = 51 Bom. 26 = 28 Bom. L R. 1442 = 

A.I.R. 1927 Bom. 79. 

- Civil and criminal case. 

Where the subject-matter of both a criminal case and 
a civil suit pending in another Court is the same, the 
criminal case should be stayed. ( Addison , ./.) BlSHAM- 

b \r ins Emperor. 97 I. C. 426 = 

27 Cr. L. J. 1114 = A. I. R. 1927 Lah. 17. 

-- Avoidance of multi flinty. 

While a suit was pending, proceedings were started 
in another Court against one of the defendants under 
Lunacy Act. Plaintiff prayed for adjournment till the 
proceedings under the Lunacy Act were over, which 
praver was, however, refused. 

i/c/d, that High Court had power to order stay of 
suit to avoid multiplicity of proceedings. A. I. R. 1924 
All. 446 and A. I. R. 1924 All. 818, Rei. on. (Dalai 
and Boys , //.) HARNAND LAL v C'HATURBHUJ. 

93 I. C. 285 = 48 All. 356 = 24 A. L. J. 375 = 

A. I. R. 1926 All. 212. 

-When the lower Court has issued notice to certain 

parties to show cause why they should not be proceed¬ 
ed against under Cr. P. Code S. 476, the superior Court 
has inherent power under S. 151, to stay the proceedings. 
(.Zafar Ali , /.) HARNAM SINGH r. MT- ATRI. 

7 L. L. J. 73 = 26 Cr. L. J. 1166 = 88 I. C. 526 = 

A. I. R. 1925 Lah. 323. 

- Limits of f ewer. 

The inherent power of the High Court to make an 
order staying execution should not be exercised in a case 
where such an order would merely impede the execution 
of the final decree without any good and sufficient cause. 
{Broadway and Harrison. JJ.) Fl'IZ HOLMES v. BANK 

of Upper India. 89 I. C. 588 (Lah.). 

- Principle governing. 

In cases of applications for execution, whether against 
the defendant or the sureties the primary consideration 
must be the interest of the decree-hoider and where his 
interests are likely to be jeopardised by the granting of 
any application for time, Courts have no option but to 
execute the decree. But where without any detriment to 
the interests of the decree-holder the granting of time 
to the judgment-debtor or the sureties to pay would not 
only enable the decree amount to be paid but would 
prevent serious loss or ruin. I think the Court ought to 
have power to stay execution against the person for such 
time as it thinks reasonable unless there is something 
in the Code which prohibits such power. A surety may 
be perfectly solvent and may be able to pay the amount 
if a few days’ time is given to raise the money and he 
may, if a merchant, be ruined by a sudden issue of pro¬ 
cess for arrest and there is no justice in refusing this 
request. Of course if the law is otherwise he cannot be 
helped. But there is nothing in the Code which pro¬ 
hibits such a course. (Kumaraswami Sastri, J.) 
PKRURI SOORYAPRAKASAM v. P. I. MUNISWAMI 

Chettj. 84 I. C. 134 = 48 Mad. 494 = 

20 M. L. W. 175 = A. I. R. 1925 Mad. 42 

- Prior to grant of certificate. 

The wording of O. 45, R. 13 clearly shows that the 
Court has power to stay execution after grant of a certi¬ 
ficate and though no power has been specifically con¬ 
ferred on the C ourt under O. 45, R. 13 to stay execution 


C.P. CODE, (1908), S. 151 —Striking out plead¬ 
ings. 

prior to that stage, the Court has power to stay even 
before the grant of a certificate if not under this rule 
under S. 151. 40 Cal. 955 Foil. 19 B. 10 Appr. 6 
S. L. R. 86 Not Foil. ( Kincaid , /. C. and Aston , 

A. J. C.) NARUMAL v. JAGATMAL. 82 I. C. 739 = 

A. I. R. 1925 Sind 216. 

- Ccmsidcrati cats. 

The Court will stay an action brought within the 
jurisdiction, in respect of a cause of action arising out 
of the jurisdiction, if it is satisfied that no injustice 
will be done thereby to the plaintiff and that the defen¬ 
dant would be subject to such injustice in defending the 
action as would amount to vexation and oppression to 
which he would not be subjected if an action were 
brought in another and accessible Court, where the 
cause of action arose. A suit may consist of two claims 
A and />\ and be only oppressive as regards A. If, there¬ 
fore, a defendant satisfies claim B. defendant should 
not be precluded from contending that claim A should be 
stayed. In order to justify a stay it is, as a rule, neces¬ 
sary that something more should exist than a mere ba¬ 
lance of convenience in favour of proceedings in some 
other place. ( Marten , /.) JETHABHAI VERSEY v. 

A MARCH AND MATHAVJI Si CO. 82 I. C. 852 = 

25 Bom. L. R. 713 = A. I. R. 1924 Bom. 9o. 

- Pri nci fie gave mi ng. 

It is beyond controversy that the Court has an inhe¬ 
rent power to postpone the hearing of a suit pending the 
decision of a selected action and to make an order for 
the stay of cross suits on the ground of convenience. The 
inherent power is not to be capriciously or arbitrarily 
exercised ; it is to be exercised to facilitate that real and 
substantial justice for the administi ation of which alone 
Courts exist. {Mookerjee and Chotzner , JJ.) Syed 

Abdul Ahmed Abed v Badaruddin Ahmed. 

86 I. C. 1023=28 C. W. N. 295 = 

A. I. R. 1924 Cal. 757. 

- -Pending insolvency proceedings. 

Where property under attachment is not liable to 

I speedy decay or where it is not of such a nature that 
the delay in its sale would seriously depreciate its 
value, the Court should, in the exercise of its inherent 
jurisdiction order stay of the execution proceeding till 
such lime as the Insolvency Court either passes an order 
of adjudication or dismisses the application. {Billa- 

ram' A. j. c.) Firm of Lyon lord & Co. v. Firm 
of Virbhandas Rattan Chand. 76 I. C. 380= 

A. I. R. 1924 Sind 69. 
—S. 151—Striking out pleadings. 

- Defence can be struck off for non compliance of 

order of Court. 

Where the defendant was ordered by the trial Court 
to appear before it and the Court made attempts from 
time to time to persuade the defendant to attend the 
Court, but he persistently failed to comply with the order 
and the Court struck out the defence. 

Held , that the order of the Court in striking out the 
defence was not open to any objection as it had full 
power to pass the order under S. 151. (IVazir Hasan 
and Baza , //.) SHF.O PaRTOB SINGH V. C.H1ROO 
Singh. Ill I. C. 473 = 5 O. W. N. 291 = 

A. I. R. 1928 Oudh 262, 
-Where payment of costs is made a condition pre¬ 
cedent of adjournment granted to the defendants, it is 
open to the Court to strike off the defence and proceed 
ex parte. when the costs are not paid as directed. 
(Mukerji, J.) F. I. Ry. Co. ?•. Tit MaL KaLLO MAL 
86 1. C. 852=47 All 538 = 23 A. L. J. 212 = 
6 L. R. A. Civ. 212 = A. I. R. 1925 AIL 280. 

- *Portion of claim. 
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C. P. CODE, (1908), S. 151—Striking out plead 
ings. 

Plaintiff sued for possession of certain properties ; 
part of them under proprietary interest and part occu¬ 
pancy interest in different plots of land. The first 
Court granted a decree, but the appellate Court was of 
opinion that a suit for the recovery of occupancy land 
even from strangers who are not landlords did not lie 
in the Civil Court. It thereupon passed an order that 
the plaintiff should strike out from her plaint her claim 
for possession of the occupancy lands. 

Held , that the order of the lower Court amounted 
to an order in a case because it finally settled the matter 
whether a suit for the possession of occupancy land did 
lie in the civil Court or not and that the Judge had 
no jurisdiction to pass the order which he did because 
such an order was not necessary for the ends of justice 
to prevent any abuse of the process of the Court. ( Da- 
la/ y J. C .) MT. MALUKA v. PATESHUR SlNGH. 

85 I. C. 703 = A. I.R. 1925 Oudh 604. 

—S. 151—Who can invoke. 

Person repudiating authority to compromise. 

Where a decree is passed on the basis of a compro¬ 
mise verified and admitted by one party on behalf of 
another when that party had no authority to enter into 
the compromise on the other party’s behalf, it is open to 
such a party to invoke the inherent power of the Court 
to get the judgment and the decree amended under S*. 
l5l, 152 and 153 so that his name might be removed 
from the decree after the period of limitation prescribed 
for appeal or review has expired and the judgment and 
the decree have become final. 32 Cal. 296 (P. C.), 
and A. I. R. 1924 Oudh 408, Rel. on. (Stuart, C.J. , 
IVazir Hasan and Raza , JJ.) MAHOMED RaZA 7 '. 

Ram Saroop. 118 I. c. 753 = 6 O.W.N. 604 = 

4 Luck. 562 = A. I. R. 1929 Oudh 385 (F.B.). 

- Test. 

By virtue of S. 73 of the Transfer of Property Act 
the moment a mortgaged property is transformed into 
money by reason of a revenue sale the lien fastens by 
operation of law upon the surplus sale-proceeds. It is 
so, on the equitable principle that the mortgagee is 
entitled, for the purpose of the security, to all such in¬ 
terests as may be acquired in place of the mortgagor’s 
interest. If the mortgagor’s interest in the mortgaged 
property is re-vested in him in consequence of the sale 
being set aside, and the mortgagor ceases to have any 
interest in the sale proceeds, the mortgagee is in a posi¬ 
tion to fall back upon his original security and has no 
more lien on the sale proceeds which no longer represent 
the interest of the mortgagor The fact that by the 
order of attachment surplus sale proceeds had already 
become Available to the mortgagee makes no difference ; 
for the Court has ample powers in the exercise of its 
inherent jurisdiction under S. l5l, C. P. Code, even to 
make an order for refund. Also the fact that the auc¬ 
tion-purchaser applying for withdrawal of the attachment 
was not a party to the suit in which the order for attach¬ 
ment of the surplus sale proceeds was made does not 
disentitle him to apply. 1922 Cal. 28; Foil. The appli¬ 
cation being one under S. l5l, C. P. Code, invoking 
the inherent powers of the Court to make an order 
necessary for the ends of justice, the question as to the 
locus standi of the applicant can hardly arise. (M. N. 
Mukerji , /.) RaSH BeHARI MAZUMDAR v. KaSUM 
KUMARI Guha. 86 I. C. 882 = 

A. I. R. 1925 Cal. 1145. 

-Where specific procedure is provided in the Code 

which the party neglected to avail himself of S. 151 
cannot be invoked in his aid. (Stuart , /.) SHIB 
PRAKASH V. JHINGRURIA. 78 X. C- 416 = ■ 
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46 All. 144 = A. I.R. 1924 All. 446. 

S. 152. 

Amendment.- 

Appeal. 

Consent decree. 

Interpretation. 

Limitation. 

Mistake or error. 

Refusal to amend. 

Scope 

Slip or omission. 

—S. 152—Amendment. 

—Decree according to operative portion of judg¬ 
ment. 

Where in a mortgage suit a judgment contains two 
contradictory directions as regards the decree in a mort¬ 
gage suit and the decree is technically in accordance 
with the earlier and operative part of the judgment, no 
application under S. 152 for the amendment of’the 
decree lies. (Teh Chand , /.) Devi Das 7 ; Mr 

Ropan Bai. A. I. R. 1930 Lah. 589. 

- 'Forum. 

Where in appeal to the Privy Council the decree of 
the lower appellate Court is substantially altered and 
that of the lower Court restored, since the decree to be 
executed is the decree of the Privy Council, any clerical 
error on the face of the record can only be corrected by 
His Majesty in Council. A. I. R. 1914 P. C. 06, Ref. 
(Macnair Offg. J. C. and Jackson , A. /. C.) ATMA- 

ram Bhawant v. Collector of Nagpur. 

120 I. C. 735 = A. I. R. 1930 Nag. 138. 

- Satisfaction of decree . 

The moment a decree for money is passed it is open 
to the judgment-debtor to pay the money into Court. 
That does not mean that by so doing he disentitles the 
decree-holder from applying to the Court for amending 
the decree if the decree should be not in accordance 
with the judgment. Therefore in the absence of any 
special circumstances in an ordinary case where there is 
a discrepancy between the decree and the judgment and 
the decree-holder accepts payment of the amount due 
under the decree, he is not by that circumstance alone, 
debarred from taking proper steps to have the decree 
brought in accordance with the judgment: A.I.R. 1926 
Mad. 516; 12 M.L.J. 96, Dist.; A.I.R. 1925 All. 556. 

Expl. (Ananthakrishna Avyar , J.) MUNUSWAMI 
MUDALI v. JAGANNADHA REDDI. 

1929 M. W. N. 729= A. I. R. 1929 Mad. 830. 

- Lapse of time. 

Under a compromise terminating a suit for partner¬ 
ship accounts, a person, S, was held to be entitled to a 
three annas share in the partnership and it was further 
agreed that another sharer should transact all the busi¬ 
ness of the firm, balance the accounts and render them 
when asked. In the decree that followed it was ordered 
and declared in terms of compromise that S was entitled 
to three annas share in the property belonging to the 
firm. S. sought to execute the decree praying that he 
should be put in joint possession of his share and if the 
decree were considered as not embodying terms of 
contract it should be amended under 5.152. No appeal 
against the decree was filed, nor any application for re¬ 
view made within time. 

Held , that the decree was only declaratory and was 
also in accordance with the terms of the compromise. 

It could not, therefore, be executed as sought for. 

Held further , that even supposing that the decree 
was faulty as not being according to terms of the com¬ 
promise, it could not now be amended, as time for such 
amendment as to make it capable of execution had pass¬ 
ed by. 21 C.W.N. 835 ; A.I.R. 1928 Nag, 173 ; A.I.R. 
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0. P. CODE. (1908), S. 152—Amendment. 

1927 P. C. 204 and A. I. R. 1922 Oudh 150, T)ist. 
(Findlay , J .C. and Prideaux, A.J.Cf) MT. DHANNA- 
BAI JOHARI V. KASHARI ( HAND JOHARI. 

115 I. C. 161 = A. I. R. 1929 Nag. 34. 

-Where the judgment is a clear one and there is 

no clerical or arithmetical mistake in it and there is no 
error in it arising from any accidental slip or omission 
the judgment and decree cannot be amended under 
S. 152. {Addison, /.) GlIRUDIAL v. GANESHDAS. 

108 I. C. 737 (Lah.). 

-Courts have power to amend the decree though 

it is in conformity with the judgment. C. M. P. No. 
429 of 1925, Foil. {Curgenven, /.) APPASA ROWTHER 
v. Muhammad rowther. 99 I. C. 655 = 

25 M. L. W. 102=1927 M. W. N. 38 = 
38 M. L. T. 24 = A. I. R. 1927 Mad. 435. 

- Notice to other side. 

It is unfair to amend the decree without giving the 
party, against whom it is to operate, an opportunity to 
show cause against it ; and if the amendment is wrong, 
it is open to the judgment-debtor to apply to the original 
Court for a review of its order. {Sulaiman. J.') DEBI 
Bakhsh v. Shambu Dial. 94 1. C. 877 = 

48 All. 281 = 24 A. L. J. 266 = 
A. I. R. 1926 All. 384. 

- Successor of Jnd ge. 

Where a Judge delivers a judgment and the decree 
drawn in pursuance thereof is in conformity with the 
judgment on the face of it, the successor of the Judge 
has no jurisdiction to amend the decree so as to bring 
it in conformity with the supposed real intention of the 
former. {Cuming and Page, JJ-) NlRENDRA 
Chandra v. Digendra Nath. 96 I.C. 195 = 

A.I.R. 1926 Cal. 1100. 

- Satisfaction of decree. 

A Court would not be justified in making a correction 
which involves the payment of a larger sum of money by 
one party to another, long after satisfaction has been 
recorded, and when nothing remains to be done and the 
decree has become dead. 12 M. I,. J. 96 Appl. 
{Spencer. J.) MUNUSWAMI PlLLAI v, MAHDI HU- 
SAIN. 94 1. C. 453 = 1926 M. W. N. 180 = 

A.I.R. 1926 Mad. 516=50 M. L. J. 655. 

- Test. 

The test whether a Court can make an alteration 

under S. 152 is whether the order as it stands represents 
the intention of the Judge at the time he made it. 

When the Court ordered a final decree for sale to be 
prepared and where by an omission the clause in the 
preliminary decree regarding interest was not entered in 
the final decree for sale. 

Held, the omission may be rectified at any time by 
the Court under S. 152. {Dalai, J. C.) 1 AO MOHAN 

Singh v. Sitapatram. 91 I.C. 29 = 

A.I.R. 1926 Oudh 223. 

- Pendency of appeal. 

Mistakes, errors or omissions which are referred to in 
S. 152 can be cured by the lower Court even though the 
parties have a pending appeal. (A/ears, C.J. and Pig- 
gotty J.) BlSHUN NARAIN v. MT. Bibi Ramji. 

74 I. C. 842 = A. I. R. 1924 All. 127. 

-Where the decree was a personal decree but the 

judgment intended it to be in representative capacity (as 
heirs). 

Held, amendment of decree must be allowed. {Zafar 
AH, /.) Chanda Singh v. Fateh Chand. 

761. C. 198 = A. I. R. 1924 Lah. 621. 

- Apparent error. 

A Court has no power to amend a decree when it is 
in conformity with the judgment, not even if there is an 
error apparent on the face of the judgment, 60 I.C. 368. 


C. P. CODE, (1908), S. 152 —Consent decree. 

Not Foil. 3 L.W. 499 Foil. (Hughes, /.) LAKSHMANA 
IYENGAR V. NARAYAN IYENGAR. 76 I. C. 786 = 

18 M. L. W. 876 = 33 M.L.T. 221 = 

A. I. R. 1924 Mad. 225. 

- After appeal. > 

A Court can amend a record even after an appeal is 
brought, because a Court of law has authority over its 
own record. {Das and Ross , JJ ’.) REWA MaHTO v, 
Delu Mahto. 78 I. C. 794 = 2 Pat. L. R. Civ. 6 = 

5 Pat. L. T. 588 = A. I. R. 1924 Pat. 528. 
- Limits. 

In a claim proceedings, the District Munsif delivered 
his judgment orally, dictating it to the short-hand writer: 
when the short-hand transcription reached the District 
Munsif he entirely changed the effect of what he had 
said in open Court. 

Held, that the revision contemplated by O. 20, R. 3 
and S. 152 cannot be of the effective part of the judg¬ 
ment and must be of the nature referred to in S. 152, 
i.e., relating to clerical or arithmetical mistakes arising 
from accidental slip or omission. The Court cannot, 
by revision, substitute a wholly new decision for the one 
originally pronounced. (Re-trial directed.) {Oldfield , 

/.) Hari Krishnan v. Arur Pandithar. 

72 I. C. 688=18 M. L. W. 105 = 
1923 M. W. N. 354 = A. I. R. 1923Mad. 663. 

- Ditervention of third party's rights. 

The exercise of the power to amend under S. 152 is 
discretionary and necessarily so when no period of limi¬ 
tation is provided for application for its exercise and 
therefore no investigation of title can insure those, who 
acquire rights in property dealt with in a previous 
decree, against the effect of a subsequent amendment 
thereof. As a consequence, an application for amend¬ 
ment should be rejected as too late, if the rights of third 
parties acting >n good faith have intervened. Hation v. 
Harris, (1892) A. C. 547, Foil. {Oldfield and Rame - 
sam, //.) P. S. NARAYANA IYER v. BlYARI BlVI. 

69 I. C. 977 = 16 M. L. W. 623= 
1922 M. W. N. 731 = 32 M. L. T. 98 = 
A. I. R. 1923 Mad. 57 = 43 M. L. J. 659. 
- F or urn . 

On a decree being passed by the appellate Court, it is 
that Court that should amend any errors there may be 
in the decree passed bv the original Court. 11 All. 267 
(F. B.) Ref. to. ( Tudball , /.) MaiKU LAL v . 
Mulayan Singh. 621. C. 910 = 19 A.L.J. 375= 

A. I. R. 1921 All. 130. 

-The lower Court cannot amend a decree after it 

has been superseded by the decree of an appellate Court. 
18 Bom. 542, Foil. {Saunders, J. C.) MAUNG YaN 
Gin v. Katharasan Chetty. 66 I. C. 799 = 

4 U. B. R. 1 = A. I. R. 1921 U. B. 5. 
—S. 152—Appeal. 

-No appeal lies against an order amending 

decree nor can the order directing amendment be chal¬ 
lenged in an appeal against the amended decree. A.I.R. 
1928 Lah. 352. Foil. {Shadi Lai, C. J. and Johnstone^ 

j.) Fauja Singh v. Lal Singh. 

120 I. C. 174 (Lah.). 

-No appeal lies from an order amending a decree. 

(Addison, /.) BUTA RAM V, SUNDAR PaS. 

98 I. C. 883 = A. I. R. 1927 Lah. 68. 

Order under S. 152 is not appealable. {Zafar 

Ali, /.) Mohammad Din v. Chandu Ram. 

97 I. C. 66 = A. I. R. 1926 Lah. 664. 
—S. 152—Consent decree. 

-—According to the compromise arrived at by the 
parties to a suit, the plaintiff was to be granted a 
decree realizable from the assets of a deceased person 
in the hands of A. But the Court in passing the 
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C. P. CODE, (1908), S. 152 — Consent decree — 
Fraud. 

decree made A personally liable if the decree could not 
be realized from the assets. 

Held: Obiter—i urther that the error was due to 
accidental slip and the Court itself could have corrected 
it under S. 152. ( Bhide , /.) Tirath Ram z/. DeOKi. 

116 I. C. 706 = A. I. R. 1929 Lah 254. 
—S. 152—Consent decree—Fraud. 

-An application under S. 152 to amend the con¬ 
sent decree on the ground of fraud is entirely outside 
the section. {Rankin, C . /. and C. C. Ghose , /.) J. C. 
GALSTAUN V. PRAMATHA NATH. 33 C. W. N. 883 = 

A. I. R. 1929 Cal. 470. 

-A plea that the compromise was obtained by 

fraud, etc., is not open to a decree-holder under a com¬ 
promise decree in proceedings taken by the judgment- 
debtor to have the decree amended under S. 152. 
(Addison , /.) GaNESH DaS v. KaKI Bai. 

A. I. R. 1929 Lah. 400. 

—S. 152—Interpretation. 

Court in S. 152, C. P. Code, does not mean 
only the particular presiding Judge, who may have 
made the mistake. ‘•Court” must always mean Court, 
whoever may be the presiding officer of the Court. {Das, 
/.) MEWA SAHU z/. JHONTI SlNGH. 63 I.C. 840 = 

2P. L. T. 296 = A. I. R. 1921 Pat. 306. 
—S. 152—Limitation. 

- Mistake in pre-emption decree—Amendment 

after time fixed. 

The amount payable by the plaintiff was entered in a 
pre-emption decree, through a clerical error, as a sum 
higher than that really payable by him. The plaintiff 
paid the amount really due from him within the time 
fixed, bona fide ignorant of the error in the decree. On 
objection being raised by the defendant that the decree 
had not been complied w’ith the plaintiff applied under 
S. 152 for amendment of the decree. The lower Court 
(after expiration of the period fixed for the payment of 
the pre emption amount by the decree and without 
giving notice to the defendant) amended the decree. 

Held , that the order of the lower Court was correct. 
{Daniels, J. C .) SURAJ BAKSH SING v. BANS 

Bahadur. 1871. C. 987 = 12 O. L. J. 246 = 

2 O. W. N. 218 = A. I R. 1925 Oudh 418. 

- —No time fixed. 

The word ‘may’ in S. 152 does not make it discre¬ 
tionary with the Court to order the correction but merely 
enlarges the power of the Court by providing that such 
correction can be done at any time ; or, in other words, 
the section simply emphasises that no lapse of time 
would disentitle the Court to make the correction. The 
only exception to this general rule is that the Court will 
refuse to make the amendment where it offends against 
the principles of equity ; for instance it may not be 
desirable to amend the decree where the interest of a 
third party who may be a bona fide transferee for 
valuable consideration may be jeopardised. 

Per Graham, J. —Under O. 20, R. 6 of the Code the 
decree must be in conformity with the judgment and it is 
the duty of the Court to see that there is such agreement. 
No question of limitation arises and under S. 152, C.P. 
Code, an omission of this nature in the decree can be 
corrected by the Court at any time. 11 Bom. 284 ; 9 
C.W.N. 605 ; 19 C.W.N. 1001 ; 15 C. L. J. 658 ; 1892 
A. C. 547, Ref. {Suhrawardy and Graham, J J.) 
Chandra Kumar Mukhopadhya v. Sm. 
Sudhansu Badani Debi. 80 I. C. 56 = 

28 C. W. N. 873 = A I. R. 1924 Cal. 895. 

1 — Lapse of time has nothing to do with the ques¬ 
tion. Error may be amended though 20 years old. 
{IVazir Hasan , A. /. C .) SHEO DHARSHAN SlNGH 
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C. P. CODE, (1908), S. 152—MisUke>dr ftVor. 

z'. Mata Din Singh. 1 801. C. 883 = 781. C. 96 = 

11 O. L. J. 227 = SL: -r R( !$24 Oudh 408. 
—S. 152—Mistake or error. 

—- When can be done. 

The provisions of S. 152 give power to the Court not 
only to correct clerical or arithmetical mistakes in 
judgments, decrees or orders, but also errors arising 
therein from any accidental slip or omission and such 
correction may be done at any time by the Court, even 
without any application by any of the parties. 7 All. 
411 ; 47 P. R. 1913 and A. I. R. 1924 Mad. 225, Dist. 
{Dalai, J.) IiUKUM SlNGH v. SURAJ PAL SlNGH. 
119 I. C. 287 = 51 All. 672=1929 A. L. J. 505 = 

A. I. R. 1929 All. 337. 

- Discovery subsequent to decision on appeal. 

When the mistake in decree of the lower Court is 
found out only subsequent to the decision in appeal, it 
cannot be said that an application for amending the 
decree filed in appellate Court should be dismissed on 
the mere ground that it was not brought to the notice of 
the Court at the time the appeal was heard. ( Ananta - 
krishna Ayyar, J.) MUNUSWAMI MUDALI v. 
JAGANNADHA Reddi. 1929 M. w. N. 729 = 

A. I. R. 1929 Mad. 830. 

- Pending appeal — Forum. 

Under S. 152 read with S. 107 the appellate Court is 
entitled, while the appeal is pending before it, to 
correct any clerical or arithmetical mistake in the 
decree of the trial Couit apparent on the face of the 
record. {Banerji and King, JJ.) ALLIANCE BANK 

of Simla, Ltd. v. Faiziam High School associa¬ 
tion, Meerut. 26 A. L. J. 1323 = 

111 I. C. 245 = A. I. R. 1928 All. 458. 

- Scope of. 

An award was made upon the basis of certain figures 
contained in certain documents relied on by both the 
parties and a decree was passed according to the award 
without any objection from any of the parties. It was 
subsequently found that there was a mistake in the 
figures, on which the award was based and the party 
who was affected by the mistake applied for correction 
of the error. 

Held, that the application was not to correct an error 
patent and apparent on the face of the record, but to 
go much deeper into the matter and to re-open the 
accounts and the figures at which the arbitrators had 
arrived and the remedy lay either by review or appeal, 
(l Odgers, J.) MAKAM LAKSHM1 NARAYANAPA v. 
Batchayya. 103 I. c. 829 = 1927 M.W.N. 242 = 

A. I. R. 1927 Mad. 720 = 53 M. L. J. 38. 
- Costs. 

Court has inherent power to correct an error in judg¬ 
ment that a certain party being pro forma defendant 
was not liable to pay costs. {Zafar Ali, J.) MOHAM¬ 
MAD Din v. Chandu Ram. 97 1. C. 66 = 

A. I. R. 1926 Lah. 664. 

- When can be done. 

When an error has been committed, it is always 
within the competency of the Court if nothing has inter¬ 
vened which would render it inexpedient or inequitable 
to do so, to correct the record in order to bring it into 
harmony with the order which the judge obviously meant 
to pronounce. Thus where a property is sold at a Court 
sale and made over to the auction purchaser, the Court 
which has ordered the sale, cannot set it aside under its 
inherent powers under S. 152, on the ground that the 
sale was ordered by a mistake for a sum larger than 
what was due under the decree. Hatton v. Harris . 
(1892) A. C. 54, Foil. {Macleod, C. J. and Coyajee, /.) 
Pandurang Shridhar Pathali v. Narhar 
PANDURANG ATRE. 89 I. 0. 569 => 
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C. P. CODE, (1908), S. 152—Mistake or error. 

27 Bom. L. E. 657-A. I. B. 1926 Bom. 389. 

- Material but palpable. 

A dower decree made all defendants heirs of plain¬ 
tiff’s husband jointly and severally liable for the whole 
amount of dower. 

Held , that the decree could be amended so as to 
apportion the dower debt on the several heirs in pro¬ 
portion to their shares. (Walsh ami Ryves , //.) 

Mahomed ashio v. Mr. IIajra Bibi. 82 I.C. 627 = 
5 L. R. A. Civ. 467 = A. I. R. 1924 All. 690. 

- Result of party's mistake. 

Mistakes of the kind which may be described as cleri¬ 
cal or due to an oversight between a decree nisi and a 
decree absolute are in the majority of cases the mistakes 
or slips of the party who sets the Court in motion. A 
mistake of that sort begun in the plaint and carried 
right through the proceedings without being discovered 
can be corrected in the decree. (Walsh and Ryvcs , //.) 

A LLAH DlA r. RAH1M UDD1N. 78 I . C. 166 = 

22 A. L. J. 215 = 5 L. R. A. Civ. 102 = 

A. I. R. 1924 All 520. 

- Deliberate error. 

If the error has been committed deliberately it is 
settled law that the provisions of S. 152 cannot be 
invoked for the purpose of correcting such an error but 
if the error is the result of an accidental slip or omission 
then it can be corrected. {Wazir Hasan , A.J.C.) SHEO 
Dharshan Singh v. Mata Din Singh. 

80 1. C. 833-78 I.C. 96=110. L. J. 227 = 

A. I. R. 1924 Oudh 408. 

- Intervention of third party's rights. 

Obiter. —Even an accidental error should not be amend¬ 
ed if third parties have acquired rights under the 
erroneous judgment in the interval. ( ll r azir IJasan , 

A.J.C.) Sheo Dharshan Singh ?•. Mata Din 
Singh. 80 I. C. 833 = 78 I. C. 96 = 11 O.L.J 227 = 

A. I. R. 1924 Oudh 408. 

-Where an application to correct a mistake made 

in describing certain lands in the plaint was refused. 
Held , S. 152 is the widest possible law justifying 
the amendment of any particular proceedings due to 
mistake of this kind and the Judge was wrong in refusing 
the application. ( Piggott and Walsh , JJ.) SURJAN 

Singh v. Wazir Singh. 72 1. C. 483 = 

21 A. L. J. 328 = 4 L.R. A. Civ. 184 = 

A. I. R. 1923 All. 349. 

•- Disposal of appeal. 


C. P. CODE, (1908), S. 162 —Scope. 

—S. 152—Refusal to amend—Powers. 

-Under S. 152 of the C. P. Code, the Court has 

power, under the peculiar circumstances of any case, to 
refuse the application for amendment of decree if it 
feels inclined to do so. The Court is not bound to grant 
the application in every case. On the judgment-debtor 
satisfying a mortgage decree in full, the case was struck 
off. Three years afterwards, the defendant applied for 
amendment of the decree. 

Held , that the Court could dismiss the application if 
it was inclined to do so. 

Per Daniels , /.—When a decree for money has been 
finally satisfied and discharged, the Court is functus 
officio and can no longer entertain an application for 
amendment under S. 152 of the C. P. Code. ( Sul at - 
man and Daniels , //.) PlTAM LAL v. BALWANT 

Singh. 88 I. C. 396 =23 A. L. J. 618 = 

6 L. R. A. Civ. 423 = A. I. R. 1925 All 568. 

-Where an application by judgment-debtor under 

C. P. Code, S. 152 On the ground that a certain sum 
incurred as expense in summoning witnesses, was 
wrongly included m the decree, because none of the 
witnesses appeared on behalf of the decree-holder was 
refused to be considered on its merits for the reason 
that the decree as prepared had been signed by the judg¬ 
ment-debtor’s pleader. 

Held , that in so doing the Court failed to exercise 
jurisdiction vested in it by law. ( Wazir Hasan , A.J.C f) 

Sheo Balak v. Ambika Sahai. 87 I. C. 333 = 

12 O. L. J. 141 = A. I. R. 1925 Oudh 373. 

—S. 152—Refusal to amend—Remedy. 

-Where the lower Court had declined to exercise 

a jurisdiction of amending a decree vested in it by law, 
on the wrong assumption that the decree which was 
sought to be amended was in conformity with the judg¬ 
ment, it is clearly open to the High Court to interfere on 
the revision side under S. 44, Punjab Courts Act. {Tek 
Chand and Agha Haider , //.) RALLA RAM v. 
Gowardhan Das. 115 I. C. 542 = 30 P. L. R. 363= 

A. I. R. 1929 Lah. 664. 
-An accidental slip or omission or a clerical mis¬ 
take both in judgments and decrees can be corrected 
under S. 152, and if this correction is not allowed then 
a revision lies under S. 115 (b) to the High Court. 
( Addison , /.) GANESH DAS v. KaKI BA1. 

A. I. R. 1929 Lah. 400. 

- Second application . 


For the amendment of an accidental omission in a 


A clerical error was corrected even after dismissal of 

the appeal in the interests of justice, by directing plaint , , . , . . 

and decree to be corrected. {Mull,cl all Hue Ini if //.) I decree a PP eal 15 1,0 . necessary, nor doer an om.sston 


Kartar Rai v. Taley Chowdhury. 81 I. C. 295 = 

1923 P. H. C. 0. 46 = A.I.R. 1923 Pat. 218. 

- Repetition of error in plaint. 

Where a clerical error was made in the plaint in 
the description of certain property, the High Court 
has power to rectify that error in whatever subse¬ 
quent record it is repeated by slip or inadvertence or 
mistake, even after decree has been passed. 16 Mad. 
424; 1914 M.W.N. 107; 1 L.W. 298 and 7 L.W. 8 Foil. 
{Sadasiva Aiyar and Spence>\ JJ.) MaHABOOB BEGUM 
Sahiba v. Lal Begum Sahiba. 621. C. 652 = 

14 M. L. W. 445. 

*-Errors in judgments and decrees can be corrected 

at any moment and if those errors follow from clerical 
mistakes committed in the plaint or other proceedings, it 
is open to the Court to ascertain by enquiry whether 
any accidental slip has occurred and to rectify it, If the 


to appeal bar an application for amendment. S. 152 
allows such an amendment to be made at any time and 
a second application is maintainable where the first is 
erroneously refused. ( Carr and Otter , //.) MT. SARA 

Bi v. Hamid Kassim. 4 Rang. 347 = 98 I. 0. 799 = 

A. I. R. 1927 Rang. 57, 

—S. 152—Scope. 

-After the lower Court’s decree has been confirmed 

by the appellate Court the jurisdiction of the lower 
Court to amend its decree ceases, 18 Mad. 214, Rel. on. 
(Ananthakrishna Ayyar , /.) MUNNUSWAM1 MUDAIJ v, 

Jagannadha Reddi. 1920 M. W. N. 729= 

A. I. R. 1929 Mad. 830. 

-S. 152 deals with amendments of clerical errors 

in orders or decrees of the. Court itself which are 
drawn up and which do not properly represent what the 
Court decides. 1 U.P.L.R. (a) 69 Foil. ( Mcars , C. /. 
and Dalai , /.) MT. NAWASI BEGAM v. MT. Dl LA- 


real points at issue are not affected thereby. 12 A.L.J. FROZ BEGAM. 102 I. C. 124 = A. I. R. 1927 All. 585. 
ire; i7 rw o-sfy t->~i / » A decree which is in conformity with judgment 


185 and 17 O.C. 256, Rel. on. (Kanhaiyalal , J. C.) 
Pahalwan Singh v. Gunga Bakhsh Singh. 

66 1.0. 693 = 8 O.L.J. 416 = A. LB. 1921 Oudh 190. I 


cannot be amended. (.SWi, /.) BaIJU Rai t*. HlSALO 

RAI. t 9P. L. T. 15=1031. 0. 298« 

Af s 
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c. P. CODE (1908), S. 152— Scope. 

A. I. E. 1927 Pat. 405. 

Di screti on . 

. Crider S. 152 of the C. P. Code there is no right 
in any party to have a clerical or arithmetical mistake 
corrected. The matter is left to the discretion of the 
Court and the discretion has to be exercised in view of 
the peculiar facts of each case. (JMukerji and Dalai, 

//.) Kishori Mohan v. Chhanga Lal. 

47 All. 44 = 5 L. R. A. Civ. 753 = 82 I. C. 1030 = 

A.I.R. 1925 All. 187. 
•——A Court has no inherent jurisdiction to do that 
wmch is prohibited by the Code. So it cannot set aside 
its own decree except under S. 152 or on review. {Das 
and Ross t //.) RaMESWAR MAHTON v. LALA 
Dwarka Prasad. 84 I. C. 320 = 3 Pat. 778 = 

6 P. L. T. 309 = A.I.R. 1925 Pat. 36. 

- Misdescription of party. 

It is obviously wrong for any Court to direct that a 
person who was never an appellant before it should be 
shown m the decree as an appellant. It is outside the 
jurisdiction of any Court to pass an order thus misdes¬ 
cribing in the decree one of the parties to the same. 

C Piggot and Walsh, //.) HARDEO BRASAD v. DaMO- 
dar Prasad. 711. C. 424-20 A. L. J. 980 = 

4 L. R. A. Civ. 53 = A.I.R. 1923 All. 119 . 
If no objection is taken in the grounds or second 
appeal to a decree passed by the lower appellate Court 
and the period allowed for review of judgment has expir- 
ed the point cannot be raised by way of petition under 

?[, when there are no clerical or arithmetical mistakes. 

( Spencer and Odgers , //.) MUNIAPPA CHETTY v. 

Mangathayamaial. 15 M. L. W. 393 = 

A. I. R. 1922 Mad. 192. 
—S. 152—Scope and applicability. 

*- Laches . 


Although there is no limitation for a case under 
b. 152, no amendment should be allowed by the Court 
either under S. 152 or S. l5l, where laches may in the 
particular circumstances of the case, disentitle a party to 
relief under S. 152. ( Prideaux , A. /. C.) RaJE 
UDAJIRAMz/. Rajeswar Thimbak Rao. 

109 1 0 727 = A - L R - 1928 Nag. 149. 

Where the omission in the decree was not due 
to a clerical or arithmetical mistake, S. 152 does not 
apply. ( Prideaux , A. J. C.) RaJE UDAJIRAM v. 
RAJESH WAR. 67 I. C. 310 = A.I.R. 1923 Nag. 109. 

S. 152 refers merely to arithmetical or clerical 
errors which are patent on the face of the judgment 
or of the decree. But where the whole system of calcu¬ 
lation adopted by the Court was challenged in plaintiff’s 
application and there was no more allegation of an 
arithmetical or clerical mistake. 

Held, that although the Court purported to act 
under S. 152, it must be considered legally to have 
acted under O. 47. ( Wilberforce , J.) RaMJI Lal 

Giani - 66 I- C. 992 = 3 Lah. L. J. 341 = 

- A. I. E. 1921 Lah. 250. 

—o. 152—Slip or omission. 

" " ’Where there was no express refusal but only an 

inadvertent omission to grant the prayer and the omis- 
s!on was not a deliberate one but was merely inadver¬ 
tent, the judgment and the decree based on it could be 
amended even though the right of appeal open to the 
petitioner was not availed of. (Jai Lal, J.) Ram 

Singh y. Sant Singh. A. I. r. 1930 Lah. 210 ! 

cf Sub r t !f utl ° l ! of a new plaintiff or defendant at 
. . , tage of the suit » f °r instance, upon an appeal as to 
intenocutory order, is effective for all furtherstages of 

suit. There. was an appeal against an interlocutory 

, • j m asuit ’ and duriug the pendency the 

plaintiff died. His legal representative was brought on 

D- D.—VOL. 1—128 


P. CODE (1908), S. 152—Slip or omission. 

•ord. After the disposal of the appeal, the legal re- 
Isentathe carried on the litigation, resulting in a 
<-ree being passed against the plaintiff, but the decree 
airawn up was against the plaintiff. 

'eld, that no joinder of the legal representative was 
n»ssary in the suit before the decree was passed, as 
t i C ourt could have brought it in conformity with the 
afllate decree which contained the names of the legal 
r^sentatives of the olaintiffs. A.I.R. 1917 P. C. 156, 
tc ^“Pchand, A. J. C,) LaCHMI BAI v. DOWLAT- 

R a Dev i das. 120 1 . c. 516 = 

_ A.I.R. 1930 Sind 96. 

1 here was a clear accidental slip in including in 

♦i> ei L I ^ ent ’ P rc P er, y belonging to somebody other 
thaihe judgment-debtor, and to correct the slip, the 
maj.ad to be revised. 

Hi, that S. 352 applies both to judgments and 
deer? and the slip in the judgment can be corrected 
and h that reason the map also can be revised in 
o,5 avoid the abuse of the process of the Court 

^ Dalal ' /•) Saitar v. Nazir Khan. 
114 C - 867-50 All. 859 = A. I. R. 1929 All. 147. 

Where in a decree passed in favour of a mort¬ 
gagee e Court omitted to mention that the amount was 
recoveble only by sale of the mortgaged property and 
wnereibsequently an application was made by the 
mortgor to add the words “by sale of the house’ mort¬ 
gaged ) the judgment and the decree. 

//rAthat the words 4 by sale of the house mort- 
gage mid be added to the judgment and decree as 
they wr e omitted by an accidental slip. (Teh Chand, 

J ) Ivu Mal V. Maru Mal. 108 I. C. 622= 

A. I. B,. 1928 Lah. 636. 

sms of compromise. 


In anppeal from the dismissal of a suit by certain 
reversion challenging a sale, the parties came to 
terms ai the appellate Court recorded judgment as 
tollows: Plaintiff’s suit and appeal are dismissed with¬ 
out costsf both Courts, defendants having promised to 
pay plairffs one hundred rupees within four months 
from to-cy.” Subsequently an application was filed by 
the plainfs in which it was pointed out that the whole 
terms of e compromise had not been given effect to in 
the judgnit and the appellate Court was asked to 
exercise ltpowers under S. 151 to correct the omission. 
According in the presence of the parties the Court pas¬ 
sed an ora in which it added to its judgment the follow- 
mg words.f payment is not made within four months 
the defences shall have no claim left to the land and 
the appeallall be considered accepted. 

ffher, that the Court had jurisdiction to 
make the der it did under S. 152. 4 P. L. J. 205, 
Cons. ( Bad-way , Ag. C. J. and Bhide , /.) RaB 

Nawaz v. vman. 119 I. c. 257 = 9 Lab. 176 = 
£P.L. R. 135 = A.I.R. 1928 Lah. 352. 

" Wror party — Rectification — Limits. 

Errors wbh have crept into the pleadings and conse¬ 
quently intoie judgment and decree can be rectified 
by a proper pplication to the Court ; but where the 
proper party not before the Court for want of represen¬ 
tation the Grt has no jurisdiction to make the right 
person a par by means of an amendment. In another 
words the eict of such an amendment is that a decree 
which has bn passed against Y is converted into a 
decree agaimAT and a decree passed against Y conyert- 
ed into one jainstAf. Where the minor defendants 
were represeed in suit by mother, but in the decree 
the name of he father instead of mother w-as inserted 
as guardian hrough oversight and the same mistake 
was repeatedi the application for execution. 

Held, thathe name of the mother cannot be substi- 
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C. P. CODE (1908), S. 152 - Slip or omission. * 1 

tuted for that of father by amending the decree in 
exec ution. (At/•) SaMI CHKTTIAR v. SesHa 

Ivkr Co. 113 1. C. 663 = A.I.R. 1928 Mad. 1057. 

- ■Directions. | 

It is open to a Court under S. 152 to add a necessary 
direction in its judgment accidentally omitted after the 
judgment is signed. {Adami and PWacpheison, Af.) 
PROMOTH A NATH M TITER re RAM KlSHEN SlNQH. 

1926 P. H. C. C. 323 = 97 I. C. 386 = 

8 P. L. T. 81 = A. I. R- 1927 Pat.l25. • 

- Mistake in plaint perpetuated in decree. I 

Where in a mortgage drawn up under the directidfi of 
the mortgagor there was, due to mere oversigtt an 
accidental omission in describing one item of the iflort- 
gaged property and the omission was perpetuated il the 
plaint in a suit brought by the mortgagee on the Mort¬ 
gage deed and was repeated in the decree and abse- 
quently at the instance of the decree-holder the Court 
amended the decree so as to include the omitted itfm. 

Held , that the case was rather a case of Imere 
omission rather than a misdescription and one <i an 
error arising in the decree from an accidental onfcsion 
within S. 152 and the. Court had inherent plver to 
make the amendment. ( Duckworth , /) MVUNG 

Chit alaingV.' Na. K. M. Chetty. I 

74 I. C. 1020 = A. I. R. 1924 Raig. 104. 

- Mistake from pleadings. I 

The Court has power to amend clerical errol which 
had crept into a decree by following similar err<* in the 
plaint, without causing the pleadings in which tl errors 
first appeared to be amended. It is also com went to 
amend an error arising in the decree from somelcciden- 
tal slip or omission. 51 I.C. 55; I list.; (1914) W. N. 
107, 22 Bom. 370, Foil. (< Campbell , /.) Asl SINGH 
v. Jagjit Singh. 73 I.J. 679 = 

A. I. R. 1923 4h. 147. 

—S. 153—Applicability. | 

- Application to set aside—Dismissal fort-fault — 

Restoration of. I 

S. 153 cannot apply to the matter, as the Ilismissal 
order was not an error or defect in the procedjngs, and 
it may have been an erroneous order as nlle on the 
merits. {Roe and Jwala Prasad , //.) RApHULAM 

Singh v. Sheodeonarain Singh. I 

1922 P. H. C. C. 5 = A. I. R. 1922Pat. 121. 

—S. 153—Dead party. I 

- Cause title can he amended. I 

If an appeal is presented against a personfwho was 
dead at the date of presentation the Courriay under 
S. 153 permit the cause title to lie amended! may re¬ 
turn the appeal memorandum for amendipnt and re¬ 
presentation. Although the appeal may belcompetent 
owing to the wrong person being named aslespondent, 
the Court which deals with it is acting in proceeding 
in a suit and as such has full power ur.derp. 353 to 
direct an amendment of the appeal memoraflum. 1924 
Mad. 56, Overruled. {Spencer , O. C. J ., Arnarasroami 
Sastri and Krishnan, j J.) GOPAI.AKRIjNAYYA v. 
A. L4KSHMANA KAO. 4Mad. 18 = 

23 M. L. W. 418 = A. I. R. 1925 lad. 1210 = 

49 M. L. JJ90 (F. B.). 

- Fresh appeal necessary. • I 

Where the respondent, whose name >s entered in 
the appeal as presented, was found to hav lied* before 
the presentation and the appellant applied ) substitute, 
for his name those of his legal representati s. 

Held , that an appeal cannot be present! agafnst a- 
person who has ceased to exist and thajhe appellant 
should file another appeal and have the dev due to his 
mistake, committed in good faith, excud. {Oldfield 
and Venkatasubba Rao t J J.) GOVINV KaVIRAJ 


! in the 
errors 
*nt to 
ciden- 
W. N. 
Singh 
. 679 = 
h. 147. 


entered in 


C. P. CODE (1908), S. 153—Over valuation. - 

Pur oh it a v. Gauranga Saw. 75 I. C. 739 = 

18 M. L. W. 54 = 1923 M. W. N. 408 = 

A. I. R. 1924 Mad. 56 = 45 M. L. J. 231- 

—S. 153—Error. 

Repetition of error in plaint. 

Where a clerical error was made in the plaint in the 
description of certain property, the High Court has 
powc-r to rectify that error in whatever subsequent re¬ 
cord it is repeated by slip or inadvertence or mistake, 
even after decree has been passed. 16 Mad. 424; 1914 
M. W. N. 107; 1 L. W. 298 and 7 L. W. 8, Foil. 

{Sadasiva Jyer and Spencer , //.) MAHOOB BEGUM 

Sahiba v. Lal Begum Sahiba. 62 I. C. 652= 

14 M. L. W. 445. 

—S. 153—Ex parte amendment. 

- Notice is necessary. 

Where a sale certificate was amended without notice 
to the judgment-debtor, held , it was the duty of the 
judge to have given notice of the auction-purchaser’s 
application to the judgment-debtor, especially in a case 
where amendment is sought to be made of a sale certifi¬ 
cate, which, as their Lordships of the Privy Council 
observe, is a solemn document and could not easily be 
impugned, and it is acting with material irregularity in 
not giving to the judgment debtor notice of the auction- 
purchaser’s application. ( Devadoss , /.) YAGNASAMi 

Iyer v. K. Chidambaranath Mudaliar. 

1922 M. W. N. 130=16 M. L. W. 760 = 
65 I. C. 7S2 = A. I. R. 1922 Mad. 63. 
—S. 153—Interpretation. 

-The expression “ any proceeding ” is general 

enough to include filing of an appeal. ( Nianiatullah , 

/•) Chatur Prasad Bara Bacha v. Baijnath 
Prasad. 123 I. C. 824 = A. I. R. 1930 All. 131. 
—S. 153—Limits of. 

-—All rules of Courts are nothing but provisions 

intended to secure to the proper administration of justice 
and it is therefore essential that they should lie made to 
serve and be subordinate to that purpose so that full 
powers of amendment must be enjoyed and should al¬ 
ways be liberally exercised but none-the-less no power 
has been given to enable one distinct cause of action to 
be substituted for another, nor to change, by amendment, 

I he subject-matter of the suit. {I.ord Buekmaster. ) 
Ma Shwe Mya v. Maung Mohnaung. 

24 Bom. L. R. 682 = 30 M. L. T. 28 = 
48 I. A. 214 = 48 Cal. 832 = 4 V. B. R. 30 = 
1921 M. W. N. 396 = 63 I. C. 914 = 

A. I. R. 1922 P. 0. 249. 

—S. 163—No prejudice. 

-Where the amendment was asked for, before any 

prejudice could have arisen and it would in the parti¬ 
cular case have raised no new question of limitation, 
held , the objection to amendment was groundless. 
{Oldfield and Venkatasubba Rao , //.) C. GaNPATI 

Mudaliar v. n. Krishnamachari. 

701. C. 743 = 16 M. L. W. 178 = 1922 M.W.N.614 = 
31 M. L. T. 135 = A. I. R. 1922 Mad. 417 = 

4S M. L. J. 184. 

-The Courts do not sit as disciplinary bodies to 

punish parties for inept procedure when their right is 
clear, and no misunderstanding, surorise or prejudice 
can occur to the other side. Where the real meaning 
of the application is perfectly well understood by both 
parties, and by the Court, the application ought to be 
attended in suitable form. {JTalsh and Ryrvs , J J.) 
JHAN1FUNNISSA 7\ CHUNNI Lai. 63 1. C. 186 = 

19 A. L. J. 549 = A. I. R. 1921 All. S21. 
—S. 153—Overvaluation. 

- Return of plaint. 

Over valuing the suit in order to get round a previous 


i 
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C. P. CODE (1908), S. 153—Over valuation. 

decision is an abuse of the process of the Court am 
proper thing for (the Court is to return the plain 
presentation to tte proper Court. ( Walsh , A C / 

Sulaiman , /.) dOHAN LAL v. BhuteSHWaR 


C. P. CODE (1908), S. 154—Vested rights. 

it. It is only when the appeal has been decided and a 
decree has been parsed in appeal confirming, amending 

.. w ./ •.««„!, ^«^v.j)mu'J'J£shwar . or reversing it, that the appellate decree operates to 

6 L.R. A. Civ. r 09=<S3 I.C. 1 = A.I.R. 1925 All • Su P eisede the decree of the trial Court, and it is only 
—S. 153—Signature. ’ ' “then that the jurisdiction of the trial Court to interfere 

-Under S 153 the Court is authorised to an with the decree so superseded ceases. 30 All. 290, Dist. 

any defect or rror in any proceeding in „ u ^.Kanhaiyalal % /.) BaCHAN v. RaGHUNATH. 

n-n_ . . & a suu. . AQ A ii oo/i — oa a - 


48 All. 224 = 24 A. L. J. 149 = 92 I. C. 264 = 

A. I. R. 1926 All. 304. 


application show be allowed to be signed by parties 
way of amendrniit where their signature is necessarv „ 

has not original’ been made. (Mukerii ami Dalai > /T S ' 1B4 ^ VeBted rl § hts - 

S ANTI T AL v. lAJ Narain. 82 I c 65-- * m Pt* e( My repealed, 

5L. BA. Civ. 565 = A. I. R. 1994 All am The ex P ress saving of pending rights of appeal does 
—Stafc. * U4 )t imply the repeal of other vested rights. The appli- 

tion of the maxim “ ex/ressio utiius est exclusis al - 


—S. 


153—Sta$. 

Recti ficdon till decision on appeal . 


Till the appeite Court hears the appeal and de ; I * as " * s unsafe ln such cases * (Oldfield and Seshagiri 
it, the decree ofhe trial Court remains in force n C , //•) VisWANATHA SaSTRI z/. SlTALAKSHMl 

can be rectifiedr amended by the Court which passed IMA -~_~ J: c - ?79=JL3 M. L. W. 37= 


1921 M. W. N. 181 = A. I. R. 1921 Mad. 126. 
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